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BOOK IV.

OF PUBLIC WRONGS. (1)

CHAPTER I.

OF THE NATURE OF CRIMES; AND THEIR
PUNISHMENT.
WE are now arrived at the fourth and last branch of these Public

Commentaries; which treats of public wrongs, or crimes and ..."
misdemesnors. For we may remember that, in the beginning of ment (i)
the preceding volume,” wrongs were divided into two species:
the one private, and the other public. Private wrongs, which
are frequently termed civil injuries, were the subject of that
entire book: we are now therefore, lastly, to proceed to the
consideration of public wrongs, or crimes and misdemesnors;

with the means of their prevention and punishment. In the Division of

pursuit of which subject I shall consider, in the first place, the **
general nature of crimes and punishments; secondly, the per
sons capable of committing crimes; thirdly, their several de
* Book III. ch. 1.

(1) See in general, Staundford Pl. Cr.;

liams J.; and Dick. J.; Dickenson's Ses

Pulton de Pac. Reg. ; Foster's Cr. L.;

sions; Russell on Crimes; Starkie's

Hale P. C.; Hawk. P. C.; East's P.C.;
Leach Cr. C.; Russell and Ry. Cr. C.;
Russell and Mood. Cr. C. ; Burn J.; Wil-

Crim. L.; Chitty's Crim. L.; and the
proper titles in Win. Ab., Com. Dig, and
Bac. Ab., per tot.

WOL. I.W.
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grees of guilt, as principals, or accessaries; fourthly, the several
species of crimes, with the punishment annexed to each by the
laws of England; fifthly, the means of preventing their perpe
tration; and, sirthly, the method of inflicting those punish
ments, which the law has annexed to each several crime and
misdemesnor.

First
sºn.of
ral nature

First, as to the general nature of crimes and their punish
-

-

-

-

ºrimºna ment; the discussion and admeasurement of which forms in

* every country the code of criminal law; or, as it is more usually
denominated with us in England, the doctrine of the pleas of
the crown; so called, because the king, in whom centers the
majesty of the whole community, is supposed by the law to be

the person injured by every infraction of the public rights,
belonging to that community, and is therefore in all cases the
proper prosecutor for every public offence.”
Importance

The knowledge of this branch of jurisprudence, which teaches

i.” the nature, extent, and degrees of every crime, and adjusts to it
its adequate and necessary penalty, is of the utmost importance
to every individual in the state. For (as a very great master of
the crown law" has observed upon a similar occasion) no rank
or elevation in life, no uprightness of heart, no prudence or cir

cumspection of conduct, should tempt a man to conclude, that
he may not at some time or other be deeply interested in these
researches. The infirmities of the best among us, the vices,

and ungovernable passions of others, the instability of all hu
man affairs, and the numberless unforeseen events, which the

compass of a day may bring forth, will teach us (upon a mo
ment's reflection) that to know with precision what the laws of

our country have forbidden, and the deplorable consequences
to which a wilful disobedience may expose us, is a matter of
universal concern.

-

specially to In proportion to the importance of the criminal law ought
.* also to be the care and attention of the legislature in properly
forming and enforcing it. It should be founded upon princi
ples that are permanent, uniform, and universal; and always
conformable to the dictates of truth and justice, the feelings of
humanity, and the indelible rights of mankind: though it some
times (provided there be no transgression of these external

boundaries) may be modified, narrowed, or enlarged, according
to the local or occasional necessities of the state which it is
b See Vol. I. p. 268.

c Sir Michael Foster, pref, to rep.
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meant to govern. And yet, either from a want of attention to
these principles in the first concoction of the laws, and adopt
ing in their stead the impetuous dictates of avarice, ambition,
and revenge; from retaining the discordant political regula
tions, which successive conquerors or factions have established,
in the various revolutions of government; from giving a lasting
efficacy to sanctions that were intended to be temporary, and
made (as lord Bacon expresses it) merely upon the spur of the
occasion; or from, lastly, too hastily employing such means as
are greatly disproportionate to their end, in order to check the
progress of some very prevalent offence: from some, or from
all, of these causes, it hath happened, that the criminal law is
in every country of Europe more rude and imperfect than the
civil. I shall not here enter into any minute inquiries concern

ing the local constitutions of other nations: the inhumanity and
mistaken policy of which have been sufficiently pointed out by
ingenious writers of their own." But even with us in England,
where our crown law is with justice supposed to be more nearly
advanced to perfection; where crimes are more accurately de
fined, and penalties less uncertain and arbitrary; where all our
accusations are public, and our trials in the face of the world;

where torture is unknown, and every delinquent is judged by
such of his equals, against whom he can form no exception nor
even a personal dislike;—even here we shall occasionally find
room to remark some particulars that seem to want revision
and amendment. These have chiefly arisen from too scrupulous
an adherence to some rules of the ancient common law, when

the reasons have ceased upon which those rules were founded;
from not repealing such of the old penal laws as are either ob
solete or absurd; and from too little care and attention in

framing and passing new ones. The enacting of penalties, to
which a whole nation should be subject, ought not to be left
as a matter of indifference to the passions or interests of a few,

who upon temporary motives may prefer or support such a bill;
but be calmly and maturely considered by persons who know

what provisions the laws have already made to remedy the

mischief complained of, who can from experience foresee the
probable consequences of those which are now proposed, and

who will judge without passion or prejudice how adequate they
are to the evil. It is never usual in the house of peers even to
read a private bill, which may affect the property of an indivi.
dual, without first referring it to some of the learned judges,
* Baron Montesquieu, marquis Beccaria, &c.
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and hearing their report thereon." And surely equal precaution
is necessary, when laws are to be established, which may affect
the property, the liberty, and perhaps even the lives of thou
sands. Had such a reference taken place, it is impossible that
in the eighteenth century it could ever have been made a capi
tal crime, to break down (however maliciously) the mound of a
fishpond, whereby any fish shall escape; or to cut down a

cherry-tree in an orchard. Were even a committee appointed
but once in an hundred years to revise the criminal law, it could
not have continued to this hour a felony, without benefit of
clergy, to be seen for one month in the company of persons
who call themselves, or are called, Egyptians.” (2)
It is true, that these outrageous penalties, being seldom or
never inflicted, are hardly known to be law by the public: but
that rather aggravates the mischief, by laying a snare for the
unwary. Yet they cannot but occur to the observation of any
one, who hath undertaken the task of examining the great out

lines of the English law, and tracing them up to their princi
ples: and it is the duty of such a one to hint them with de
cency to those, whose abilities and stations enable them to ap
ply the remedy. Having therefore premised this apology for
some of the ensuing remarks, which might otherwise seem to
savour of arrogance, I proceed now to consider (in the first
place) the general nature of crimes.
I. Nature of
crimes and
misdemea.
nors in

general.

I. A crime, or misdemesnor, is an act committed, or omitted,

in violation of a public law, either forbidding or commanding

it. This general definition comprehends both crimes and mis
demesnors; which, properly speaking, are mere synonymous
terms; though, in common usage, the word “crimes” is made
to denote such offences as are of a deeper and more atrocious
dye; while smaller faults, and omissions of less consequence,

are comprised under the gentler names of “misdemesnors”
only. (3)
• See Vol. II. p. 335.

f Stat. 9 Geo. I. c. 22. 31 Geo. II. c. 42.

* Stat. 5 Eliz. c. 20.

(2) The 5 Eliz. c. 20., which intro
duced this crime and its severe punish
ment, is repealed by the 23 Geo. III.

(3) In the English law, misdemeanor
is generally used in contradistinction to
jelony, and misdemeanors comprehend

c. 51.

Also the 1 & 2 Ph. & M. c. 4.,

all indictable offences, which do not

as far as it made it a capital felony for

amount to felony; as perjury, battery,
libels, conspiracies, attempts and solici
tations to commit felonies, &c.

gypsies to remain one month in England,
is repealed by 1 Geo. IV. c. 116.

a
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The distinction of public wrongs from private, of crimes and Distinction
misdemesnors from civil injuries, seems principally to consist º
in this: that private wrongs, or civil injuries, are an infringe-vate wrong".

ment or privation of the civil rights which belong to indivi
duals, considered merely as individuals: public wrongs, or
crimes and misdemesnors, are a breach and violation of the

public rights and duties, due to the whole community, consi
dered as a community, in its social aggregate capacity. As if
I detain a field from another man, to which the law has given

him a right, this is a civil injury, and not a crime: for here
only the right of an individual is concerned, and it is imma
terial to the public, which of us is in possession of the land:
but treason, murder, and robbery are properly ranked among
crimes; since, besides the injury done to individuals, they

strike at the very being of society, which cannot possibly
subsist, where actions of this sort are suffered to escape with
impunity. (4)
(4) The distinction between public
crimes and private injuries seems en-

crime to refuse the payment of a just debt;
it is a crime wilfully to do an injury

tirely to be created by positive laws, and

to another's person or property without

is referable only to civil institutions.
Every violation of a moral law, or natu-

making him a satisfaction. To destroy an
other's property wilfully, without making

ral obligation, is an injury, for which the
offender ought to make retribution to the

the owner a compensation, is, in all
cases, a worse crime in reason than theft;

individuals who immediately suffer from
it; and it is also a crime for which he
ought to be punished to that extent, which
would deter both him and others from a
repetition of the offence. In positive laws
those acts are denominated injuries, for
which the legislature has provided only

because the individual deprived of his
property suffers precisely the same in
jury, and the public loses the benefit of
that property, which contributes to the
support of no one ; and he, who does the
injury, has not the temptation of him
who steals to supply his wants. In the

retribution, or a compensation in da-

case of those actions which are only civil

mages: but when from experience it is

injuries, and to which no legal punish

discovered that this is not sufficient to

ment is annexed, the law has supposed

restrain within moderate bounds certain

that retribution will be sufficient to deter

classes of injuries, it then becomes necessary for the legislative power to raise

the commission of them. But the wilful
and malicious destruction of another's

them into crimes, and to endeavour to

property by fire, in many cases, is pu

repress them by the terror of punishment, or the sword of the public magis-

nished with death; so also is the mali
cious killing and maiming of another's

trate. The word crime has no technical
meaning in the law of England. It seems,

cattle: yet these detestable and diabo
lical acts were not crimes by the com

when it has a reference to

positive law,
to comprehend those acts, which subject

mon law of England ; but

the offender to punishment. When the

subject to public and severe punishment.

experience dis
covered the necessity of rendering them

words high crimes and misdemesnors are

Yet to set fire to a field of ripe stand

used in prosecutions by impeachment, the
words high crimes have no definite signifi-

ing corn is still only a private injury,
though this is an act which strikes at the

cation, but are used merely to give greater
solemnity to the charge. When the word

very being of society, but the legislature
have not yet found it necessary to repress

crime is used with a reference to moral

it by the terror of penal laws—Mr. Chris

law, it implies every deviation from mo-

tian's note.

ral rectitude.
WOL. IV.

Hence we say, it is a
C

.
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In all cases the crime includes an injury; every public
offence is also a private wrong, and somewhat more; it affects
the individual, and it likewise affects the community. Thus

treason in imagining the king's death involves in it conspiracy
against an individual, which is also a civil injury; but, as this
species of treason in its consequences principally tends to the
dissolution of government, and the destruction thereby of the
order and peace of society, this denominates it a crime of the
highest magnitude. Murder is an injury to the life of an indi
vidual; but the law of society considers principally the loss
which the state sustains by being deprived of a member, and
the pernicious example thereby set for others to do the like.
Robbery may be considered in the same view: it is an injury
to private property; but were that all, a civil satisfaction in
damages (5) might atone for it: the public mischief is the
thing, for the prevention of which our laws have made it a
capital offence. In these gross and atrocious injuries the pri
vate wrong is swallowed up in the public: we seldom hear any
mention made of satisfaction to the individual; the satisfac
tion to the community being so very great. And indeed, as

the public crime is not otherwise avenged than by forfeiture of
life and property, it is impossible afterwards to make any
reparation for the private wrong: which can only be had from
the body or goods of the aggressor. (5) But there are crimes

of an inferior nature, in which the public punishment is not so
severe, but it affords room for a private compensation also; (6)
and herein the distinction of crimes from civil injuries is very
apparent. For instance; in the case of battery, or beating
another, the aggressor may be indicted for this at the suit of
the king, for disturbing the public peace, and be punished cri

minally by fine and imprisonment; and the party beaten may
also have his private remedy by action of trespass for the in
jury which he in particular sustains, and recover a civil satis
faction in damages. (7) So also, in case of a public musance,
(5) The civil right to sue for the in
jury the party has received in a case of
felony is not in general merged or de
stroyed, but only suspended until he has

performed his duty to society, by an en
deavour to bring the offender to justice:
and after the party on whom suspicion
was fixed has been convicted or acquitted,
without collusion, the prosecutor may

action can be

brought, or bill in equity

filed, in relation to a felony, until the of.
fender has been duly tried for the offence,
id. ibid.; or that every exertion has been
made to bring him to justice. See fur
ther on this point, ante, 3 vol. 119, note.
(6) See 6 East, 158.
(7) And in case of an indictment and
action for an assault, the court will not

support an action for the same cause as

compel the prosecutor to make his elec

that on which the criminal prosecution

tion, 2 B. & P. 191.; though in general, on
moving for a criminal information, the

was founded. Styles, 346. 12 East, 409.
Rep. T. Hardw. 350. 17 Wes. 329. No

party must relinquish any action for the
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as digging a ditch across a highway, this is punishable by in
dictment, as a common offence to the whole kingdom and all

his majesty's subjects; but if any individual sustains any spe [ 7 |
cial damage thereby, as laming his horse, breaking his carriage,
or the like, the offender may be compelled to make ample satis
faction, as well for the private injury as for the public wrong.(8)
Upon the whole we may observe, that in taking cognizance

of all wrongs, or unlawful acts, the law has a double view: viz.
not only to redress the party injured, by either restoring to him
his right, if possible; or by giving him an equivalent; the
manner of doing which was the object of our inquiries in the
preceding book of these Commentaries; but also to secure to

the public the benefit of society, by preventing or punishing
every breach and violation of those laws, which the sovereign

power has thought proper to establish for the government and
tranquillity of the whole. What those breaches are, and how
prevented or punished, are to be considered in the present book.

II. The nature of crimes and misdemesnors in general being II. Nature of
thus ascertained and distinguished, I proceed, in the next fº
general.(9)
-

-

place, to consider the general nature of punishments: which
are evils or inconveniences consequent upon crimes and mis
demesnors; being devised, denounced, and inflicted by human
laws, in consequence of disobedience or misbehaviour in those,

to regulate whose conduct such laws were respectively made,
And herein we will briefly consider the power, the end, and the
measure of human punishment.
I. As to the power of human punishment, or the right of Right to pu

the temporal legislator to inflict discretionary penalties for "
crimes and misdemesnors." It is clear, that the right of pu
nishing crimes against the law of nature, as murder and the

like, is in a state of mere nature vested in every individual.
For it must be vested in somebody; otherwise the laws of
nature would be vain and fruitless, if none were empowered
*See Grotius, dej, b. & p. l.2, c. 20. Puffendorf, L. of Nat. & N. b. 8. c. 3.
same cause. 2 Burr. 719. 836. 2 T. R.
198. Tidd, 8 ed. 8. n. h.

(8) 6 East, 158. See cases of actions,

a few years; and that by the excellent

prison regulations, established by 4 Geo.
IV. c.64. (which repeals the former acts)

ante, 3 vol. 220. note.

amended by 5 Geo. IV. cc. 12 & 35.,

(9) It will appear from the following
notes to this edition, that very important
improvements in the degrees and modes
of punishment have been enacted within

facilities for the comfort, as well as ame
lioration of the morals of offenders, are
judiciously provided.
C 9.
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to put them in execution: and if that power is vested in any
[ 8 J one, it must also be vested in all mankind; since all are by na

ture equal. Whereof the first murderer Cain was so sensible,
that we find him expressing his apprehensions, that whoever
should find him would slay him. In a state of society this
right is transferred from individuals to the sovereign power;

whereby men are prevented from being judges in their own
causes, which is one of the evils that civil government was in
tended to remedy. Whatever power therefore individuals had
of punishing offences against the law of nature, that is now
vested in the magistrate alone; who bears the sword of justice
by the consent of the whole community. And to this prece
dent natural power of individuals must be referred that right,
which some have argued to belong to every state (though, in
fact, never exercised by any), of punishing not only their
own subjects, but also foreign ambassadors, even with death
itself; in case they have offended, not indeed against the muni
cipal laws of the country, but against the divine laws of nature,

and become liable thereby to forfeit their lives for their guilt."
As to offences merely against the laws of society, which are
only mala prohibita, and not mala in se; the temporal magistrate
is also empowered to inflict coercive penalties for such trans
gressions: and this by the consent of individuals; who, in
forming societies, did either tacitly or expressly invest the so
vereign power with the right of making laws, and of enforcing
obedience to them when made, by exercising, upon their non
observance, severities adequate to the evil. The lawfulness
therefore of punishing such criminals is founded upon this

principle, that the law by which they suffer was made by their
own consent; it is a part of the original contract into which

they entered, when first they engaged in society; it was cal
culated for, and has long contributed to, their own security.
This right therefore, being thus conferred by universal con
sent, gives to the state exactly the same power, and no more,
over all its members, as each individual member had naturally
[9 J

over himself or others. Which has occasioned some to doubt,

how far a human legislature ought to inflict capital punish

ments for positive offences; offences against the municipal law
only, and not against the law of nature: since no individual
has, naturally, a power of inflicting death upon himself or

others for actions in themselves indifferent. With regard to
i Gen. iv. 14.

* See Vol. I. p. 254.
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offences mala in se, capital punishments are in some instances
inflicted by the immediate command of God himself to all man
kind; as in the case of murder, by the precept delivered to
Noah, their common ancestor and representative, “whoso

sheddeth man's blood, by man shall his blood be shed.” In
other instances they are inflicted after the example of the Crea •
tor, in his positive code of laws for the regulation of the Jewish
republic: as in the case of the crime against nature. But they
are sometimes inflicted without such express warrant or ex

ample, at the will and discretion of the human legislature; as
for forgery, for theft, and sometimes for offences of a lighter
kind. Of these we are principally to speak; as these crimes
are, none of them, offences against natural, but only against
social rights; not even theft itself, unless it be accompanied

with violence to one's house or person: all others being an in
fringement of that right of property, which, as we have for

merly seen," owes its origin not to the law of nature, but merely
to civil society. (10)
The practice of inflicting capital punishments, for offences
of human institution, is thus justified by that great and good
man, sir Matthew Hale:” “When offences grow enormous,
frequent, and dangerous to a kingdom or state, destructive or

highly pernicious to civil societies, and to the great insecurity
and danger of the kingdom or its inhabitants, severe punish
ment and even death itself is necessary to be annexed to laws in
many cases by the prudence of lawgivers.” It is therefore the
enormity, or dangerous tendency, of the crime that alone can

warrant any earthly legislature in putting him to death that
commits it. It is not its frequency only, or the difficulty of [ 10 J
otherwise preventing it, that will excuse our attempting to
prevent it by a wanton effusion of human blood. For, though
the end of punishment is to deter men from offending, it never
can follow from thence, that it is lawful to deter them at any
rate and by any means; since there may be unlawful methods
! Gen. ix. 6.

* Book II. c. 1.

n 1. Hal. P. C. 13.

t

(10) It is strange that the learned . If theft be not a violation of the law of
Judge's conclusion, viz. that theft itself is nature and reason, it would follow that
not an offence against natural rights, did there is no moral turpitude in dishonesty.
not lead him to suspect the fallacy of the “Non igitur magis est contra naturam
position, that the right of property owes its morbus aut egestas aut quid hujusmodi
origin not to the law of nature, but merely to quam detractio aut appetitio alieni.”—
civil society, which he has also advanced Cic. Thou shalt not steal, is certainly one
in a former volume, (2 vol. p. 11.) and of the first precepts both of nature and

which I have there presumed to controvert.

religion.—Mr. Christian's note.
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of enforcing obedience even to the justest laws. Every hu
mane legislator will be therefore extremely cautious of esta
blishing laws that inflict the penalty of death, especially for

slight offences, or such as are merely positive. He will expect
... a better reason for his so doing, than that loose one which
generally is given; that it is found by former experience that
no lighter penalty will be effectual. For is it found upon far
ther experience, that capital punishments are more effectual?
Was the vast territory of all the Russias worse regulated under

the late empress Elizabeth, than under her more sanguinary
predecessors? Is it now, under Catherine II. less civilized,
less social, less secure? And yet we are assured, that neither

of these illustrious princesses have, throughout their whole
administration, inflicted the penalty of death: and the latter has,

upon full persuasion of its being useless, may even pernicious,
given orders for abolishing it entirely throughout her extensive
dominions.” But indeed, were capital punishments proved by
experience to be a sure and effectual remedy, that would not
prove the necessity (upon which the justice and propriety de

pend) of inflicting them upon all occasions when other expedi
ents fail. I fear this reasoning would extend a great deal too
far. For instance, the damage done to our public roads by
loaded waggons is universally allowed, and many laws have

been made to prevent it; none of which have hitherto proved
effectual.

But it does not therefore follow that it would be

just for the legislature to inflict death upon every obstinate
carrier, who defeats or eludes the provision of former statutes.
Where the evil to be prevented is not adequate to the violence
of the preventive, a sovereign that thinks seriously can never

[ 11

justify such a law to the dictates of conscience and humanity.
To shed the blood of our fellow-creature is a matter that re

quires the greatest deliberation and the fullest conviction of
our own authority: for life is the immediate gift of God to
man; which neither he can resign, nor can it be taken from
him, unless by the command or permission of him who gave it;
either expressly revealed, or collected from the laws of nature
or society by clear and indisputable demonstration.

I would not be understood to deny the right of the legisla
ture in any country to enforce its own laws by the death of the

transgressor, though persons of some abilities have doubted it;
but only to suggest a few hints for the consideration of such as

are, or may hereafter become, legislators. When a question
• Grand instructions for framing a new code of laws for the Russian empire, $210.
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arises, whether death may be lawfully inflicted for this or that .
transgression, the wisdom of the laws must decide it; and to

this public judgment or decision all private judgments must
submit; else there is an end of the first principle of all society
and government. The guilt of blood, if any, must lie at their

doors, who misinterpret the extent of their warrant; and not:
at the doors of the subject, who is bound to receive the inter
pretations that are given by the sovereign power.
2. As to the end or final cause of human punishments. .."
This is not by way of atonement or expiation for the crime ..."
committed; for that must be left to the just determination of
the Supreme Being : but as a precaution against future of
fences of the same kind. This is effected three ways: either
by the amendment of the offender himself; for which pur
pose all corporal punishments, fines, and temporary exile or

imprisonment are inflicted: or, by deterring others by the
dread of his example from offending in the like way, “ut
poena (as TullyP expresses it) ad paucos, metus ad omnes, per
veniat:” which gives rise to all ignominious punishments,
and to such executions of justice as are open and public : or,
lastly, by depriving the party injuring of the power to do future I 12 1

mischief; which is effected by either putting him to death, or
condemning him to perpetual confinement, slavery, or exile.

The same one end, of preventing future crimes, is endeavoured
to be answered by each of these three species of punishment.
The public gains equal security, whether the offender himself
be amended by wholesome correction, or whether he be dis
abled from doing any farther harm: and if the penalty fails of
both these effects, as it may do, still the terror of his example
remains as a warning to other citizens. The method however,
of inflicting punishment ought always to be proportioned to
the particular purpose it is meant to serve, and by no means
to exceed it: therefore the pains of death, and perpetual dis
ability by exile, slavery, or imprisonment, ought never to be
inflicted, but when the offender appears incorrigible: which

may be collected either from a repetition of minuter offences;
or from the perpetration of some one crime of deep malignity,
which of itself demonstrates a disposition without hope or

probability of amendment: and in such cases it would be
cruelty to the public to defer the punishment of such a cri
minal, till he had an opportunity of repeating perhaps the
worst of villanies.
p Pro Cluentio, 46.

13

**

BOOK IV.-OF PUBLIC WRONGS.

-

3. The mea
sure or de

gree of pu
mishments.

3. As to the measure of human punishments. From what
has been observed in the former articles we may collect, that
the quantity of punishment can never be absolutely determined
by any standing invariable rule; but it must be left to the
arbitration of the legislature to inflict such penalties as are
warranted by the laws of nature and society, and such as ap
pear to be the best calculated to answer the end of precaution
against future offences.

Hence it will be evident, that what some have so highly
extolled for its equity, the lex talionis, or law of retaliation,
can never be in all cases an adequate or permanent rule of
punishment. In some cases indeed it seems to be dictated by
natural reason; as in the case of conspiracies to do an injury,
or false accusations of the innocent : to which we may add
[ 13 J that law of the Jews and Egyptians, mentioned by Josephus
and Diodorus Siculus, that whoever without sufficient cause

was found with any mortal poison in his custody, should him
self be obliged to take it. But, in general, the difference of
persons, place, time, provocation, or other circumstances, may
enhance or mitigate the offence; and in such cases retaliation
can never be a proper measure of justice. If a nobleman
strikes a peasant, all mankind will see, that if a court of justice
awards a return of the blow, it is more than a just compensa
tion. On the other hand, retaliation may, sometimes, be too
easy a sentence; as, if a man maliciously should put out the
remaining eye of him who had lost one before, it is too slight
a punishment for the maimer to lose only one of his ; and
therefore the law of the Locrians, which demanded an eye for
an eye, was in this instance judiciously altered by decreeing,
in imitation of Solon's laws," that he who struck out the eye
of a one-eyed man, should lose both his own in return. Besides,
there are very many crimes, that will in no shape admit of
these penalties, without manifest absurdity and wickedness.
Theft cannot be punished by theft, defamation by defamation,
forgery by forgery, adultery by adultery, and the like. And

we may add, that those instances, wherein retaliation appears
to be used, even by the divine authority, do not really proceed
upon the rule of exact retribution, by doing to the criminal
the same hurt he has done to his neighbour, and no more; but
this correspondence between the crime and punishment is
barely a consequence from some other principle. Death is
ordered to be punished with death; not because one is equi
* Pott. Ant. b. 1. c. 26.
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valent to the other, for that would be expiation, and not pu
nishment. Nor is death always an equivalent for death: the

execution of a needy decrepit assassin is a poor satisfaction
for the murder of a nobleman in the bloom of his youth, and
full enjoyment of his friends, his honours, and his fortune.
But the reason upon which this sentence is grounded seems
to be, that this is the highest penalty that man can inflict, and
tends most to the security of mankind; by removing one mur
derer from the earth, and setting a dreadful example to deter
others: so that even this grand instance proceeds upon other
principles than those of retaliation. And truly, if any measure

|1 |

of punishment is to be taken from the damage sustained by
the sufferer, the punishment ought rather to exceed than equal
the injury: since it seems contrary to reason and equity, that
the guilty (if convicted) should suffer no more than the inno
cent has done before him; especially as the suffering of the
innocent is past and irrevocable, that of the guilty is future,
contingent, and liable to be escaped or evaded. With regard
indeed to crimes that are incomplete, which consist merely in
the intention, and are not yet carried into act, as conspiracies
and the like ; the innocent has a chance to frustrate or avoid

the villany, as the conspirator has also a chance to escape his
punishment: and this may be one reason why the ler talionis
is more proper to be inflicted, if at all, for crimes that consist
in intention, than for such as are carried into act.' It seems

indeed consonant to natural reason, and has therefore been

adopted as a maxim by several theoretical writers,' that the
punishment due to the crime of which one falsely accuses an
other, should be inflicted on the perjured informer. Accord
ingly, when it was once attempted to introduce into England
the law of retaliation, it was intended as a punishment for
such only as preferred malicious accusations against others;
it being enacted by statute 37 Edw. III. ch. 18. that such as
preferred any suggestions to the king's great council should
put in sureties of taliation; that is, to incur the same pain that
the other should have had, in case the suggestion were found
untrue. But, after one year's experience, this punishment of
taliation was rejected, and imprisonment adopted in its stead."
But though from what has been said it appears, that there
cannot be any regular or determinate method of rating the
quantity of punishments for crimes, by any one uniform rule; [ 15 J

but they must be referred to the will and discretion of the
* Beccar. c. 15.

• Stat. 38 Edw. III. c. 9.

15

BOOK IV.—OF PUBLIC WRONGS.

legislative power: yet there are some general principles, drawn
from the nature and circumstances of the crime, that may be

of some assistance in allotting it an adequate punishment.
As, first, with regard to the object of it: for the greater and
more exalted the object of an injury is, the more care should
be taken to prevent that injury, and of course under this ag
gravation the punishment should be more severe. Therefore
treason in conspiring the king's death is by the English law
punished with greater rigour than even actually killing any
private subject. And yet, generally, a design to transgress is
not so flagrant an enormity, as the actual completion of that
design. For evil, the nearer we approach it, is the more dis
agreeable and shocking : so that it requires more obstinacy
in wickedness to perpetrate an unlawful action, than barely
to entertain the thought of it: and it is an encouragement to
repentance and remorse, even till the last stage of any crime,
that it never is too late to retract; and that if a man stops
even here, it is better for him than if he proceeds: for which
reason an attempt to rob, to ravish, or to kill, is far less penal
than the actual robbery, rape, or murder. But in the case of
a treasonable conspiracy, the object whereof is the king's
majesty, the bare intention will deserve the highest degree of
severity; not because the intention is equivalent to the act
itself; but because the greatest rigour is no more than ade
quate to a treasonable purpose of the heart, and there is no
greater left to inflict upon the actual execution itself.
Again: the violence of passion, or temptation, may some
times alleviate a crime; as theft, in case of hunger, is far more

worthy of compassion than when committed through avarice,
or to supply one in luxurious excesses. To kill a man upon
sudden and violent resentment, is less penal than upon cool
deliberate malice. The age, education, and character of the
offender; the repetition (or otherwise) of the offence; the
[ 16 J time, the place, the company wherein it was committed; all
these, and a thousand other incidents, may aggravate or ex
tenuate the crime."

Farther: as punishments are chiefly intended for the pre
vention of future crimes, it is but reasonable that among
t Thus Demosthenes (in his oration against Midias) finely works up the aggravations
of the insults he had received. “I was abused,” says he, “by my enemy, in cold
blood, out of malice, not by heat of wine, in the morning, publicly, before strangers
as well as citizens; and that in the temple, whither the duty of my office called me.”

*
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crimes of different natures those should be most severely pu

nished, which are the most destructive of the public safety
and happiness;" and, among crimes of an equal malignity,

those which a man has the most frequent and easy opportu
nities of committing, which cannot be so easily guarded
against as others, and which therefore the offender has the
strongest inducement to commit; according to what Cicero

observes," “ea sunt animadvertenda peccata maxime, quae diffi
cillime praecaventur.” Hence it is, that for a servant to rob his
master is in more cases capital, than for a stranger: if a ser
vant kills his master, it is a species of treason; in another it

is only murder: to steal a handkerchief, or other trifle of above
the value of twelve pence, privately from one's person, is made
capital; but to carry off a load of corn from an open field,

though of fifty times greater value, is punished with transporta
tion only. And, in the island of Man, this rule was formerly
carried so far, that to take away an horse or an ox was there
no felony, but a tresspass, because of the difficulty in that
little territory to conceal them or carry them off: but to steal
a pig or a fowl, which is easily done, was a capital misde
mesnor, and the offender was punished with death."
Lastly: as a conclusion to the whole, we may observe that conclusion.
punishments of unreasonable severity, especially when indis
criminately inflicted, have less effect in preventing crimes, and
amending the manners of a people, than such as are more
merciful in general, yet properly intermixed with due dis
tinctions of severity. It is the sentiment of an ingenious writer, [ 17 J
who seems to have well studied the springs of human action,”

that crimes are more effectually prevented by the certainty,
than by the severity, of punishment. For the excessive severity

of laws (says Montesquieu') hinders their execution: when
the punishment surpasses all measure, the public will fre
quently out of humanity prefer impunity to it. Thus also the
statute 1 Mar. st. 1. c. 1. recites in its preamble, “that the
state of every king consists more assuredly in the love of the
subject towards their prince, than in the dread of laws made
with rigorous pains; and that laws made for the preservation

of the commonwealth without great penalties are more often
obeyed and kept, than laws made with extreme punishments.”
Happy had it been for the nation, if the subsequent practice
of that deluded princess in matters of religion, had been cor

respondent to these sentiments of herself and parliament, in
* Beccar. c. 6.

v pro Serto Roscio, 40.
w 4
y Sp. L. b. 6, c. 13.

Inst, 285.

* Beccar, c. 7.
-
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matters of state and government! We may further observe
that sanguinary laws are a bad symptom of the distemper of
any state, or at least of its weak constitution. The laws

of the Roman kings, and the twelve tables of the decemviri,
were full of cruel punishments: the Porcian law, which ex
empted all citizens from sentence of death, silently abrogated

them all. In this period the republic flourished: under the
emperors severe punishments were revived; and then the em
pire fell. (11)

It is moreover absurd and impolitic to apply the same pu
nishment to crimes of different malignity. A multitude of
sanguinary laws (besides the doubt that may be entertained

concerning the right of making them) do likewise prove a
manifest defect either in the wisdom of the legislative, or the
strength of the executive power. It is a kind of quackery in
government, and argues a want of solid skill, to apply the
same universal remedy, the ultimum supplicium, to every case
of difficulty. It is, it must be owned, much easier to extirpate
[ 18 J than to amend mankind: yet that magistrate must be esteemed

both a weak and a cruel surgeon, who cuts off every limb,
which through ignorance or indolence he will not attempt to
cure. It has been therefore ingeniously proposed,’ that in
every state a scale of crimes should be formed, with a corre
* Beccar. c. 6.

(11) The most admirable and excel

ment (the time so requiring), in a more

lent statute ever passed by the English

calm and quiet reign of another prince by

legislature is the 1 Edw. VI. c. 12. In
the preamble it states, in a beautiful and
simple strain of eloquence, that “Nothing

the like authority and parliament taken
away,” &c. It therefore repeals every
statute which has created any treason

is more godly, more sure, more to be
wished and desired betwixt a prince, the

supreme head and ruler, and the sub
jects whose governor and head he is, than
on the prince's part great clemency and
indulgency, and rather too much forgive
ness and remission of his royal power
and just punishment, than exact severity
and justice to be shewed; and on the
subjects' behalf, that they should obey
rather for love, and for the necessity and
love of a king and prince, than for fear
of his strait and severe laws.

But as in

tempest or winter one course and gar
ment is convenient, in calm or warm

weather a more liberal case or lighter
garment both may and ought to be fol
lowed and used ; so we have seen divers

strait and sore laws made in one parlia

since the 25 Edw. III. st. 5. c. 2.

It re

peals “all and every act of parliament
concerning doctrine or matters of reli

gion.” It repeals every felony created
by the legislature, during the preceding
long and cruel reign of Henry VIII. It
repeals the statute 31 Hen. VIII. “that
proclamations made by the king's high
ness, by the advice of his honourable
council, should be made and kept as
though they were made by authority of
parliament.” It repeals also the extra
ordinary statute de bigamis, 4 Edw. I. '
st. 3. c. 5. which enacted, that if any
man married a widow, or married a se
cond wife after the death of the first, he

should be deprived of the benefit of clergy,
if he was convicted of any clergyable
felony whatever.
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sponding scale of punishments, descending from the greatest
to the least: but, if that be too romantic an idea, yet at least
a wise legislator will mark the principal divisions, and not
assign penalties of the first degree to offences of an inferior
rank.

Where men see no distinction made in the nature and

gradations of punishment, the generality will be led to con
clude there is no distinction in the guilt. Thus in France the
punishment of robbery, either with or without murder, is the
same : hence it is, that though perhaps they are therefore
subject to fewer robberies, yet they never rob but they also
murder. In China, murderers are cut to pieces, and robbers

not: hence in that country they never murder on the highway,
though they often rob. And in England, besides the additional
terrors of a speedy execution, and a subsequent exposure or
dissection, robbers have a hope of transportation, which sel
dom is extended to murderers.

This has the same effect

here as in China; in preventing frequent assassination and
slaughter.
Yet, though in this instance we may glory in the wisdom of

the English law, we shall find it more difficult to justify the
frequency of capital punishment to be found therein; inflicted
(perhaps inattentively) by a multitude of successive inde

pendent statutes, upon crimes very different in their natures.
It is a melancholy truth, that among the variety of actions
which men are daily liable to commit, no less than a hundred
and sixty have been declared by act of parliament" to be
felonies without benefit of clergy; or, in other words, to be
worthy of instant death. So dreadful a list, instead of dimi

nishing, increases the number of offenders. The injured,
through compassion, will often forbear to prosecute; juries, [ 19 J
through compassion, will sometimes forget their oaths, and
either acquit the guilty or mitigate the nature of the offence:
and judges, through compassion, will respite one half of the
convicts, and recommend them to the royal mercy. Among

so many chances of escaping, the needy and hardened offender
overlooks the multitude that suffer: he boldly engages in
some desperate attempt, to relieve his wants or supply his
vices: and, if unexpectedly the hand of justice overtakes him,
he deems himself peculiarly unfortunate, in falling at last a

sacrifice to those laws, which long impunity has taught him
to contemn.

* Sp. L. b. 6. c. 16.

* See Ruffhead's index to the statutes (tit. Felony), and the acts which have since
been made.

CHAP. II.

of THE PERSONs CAPABLE OF
COMMITTING CRIMES.

º HAvi Ng, in the preceding chapter, considered in general the
tommiting nature of crimes, and punishments, we are led next, in the

“"“

order of our distribution, to inquire what persons are, or are
not, capable of committing crimes; or, which is all one, who
are exempted from the censures of the law upon the com
mission of those acts, which in other persons would be severely

punished. In the process of which inquiry, we must have re
course to particular and special exceptions: for the general
rule is, that no person shall be excused from punishment for
disobedience to the laws of his country, excepting such as are
expressly defined and exempted by the laws themselves.
In all cases

All the several pleas and excuses, which protect the com

*...**mitter of a forbidden act from the punishment which is other

lºº wise annexed thereto, may be reduced to this single considera
consequent tion, the want or defect of will. An involuntary act, as it has

“

no claim to merit, so neither can it induce any guilt: the con
currence of the will, when it has its choice either to do or to

avoid the fact in question, being the only thing that renders
[2] 1 human actions either praiseworthy or culpable. Indeed, to

make a complete crime cognizable by human laws, there must be
both a will and an act.

For though, in foro conscientiae, a fixed

design or will to do an unlawful act is almost as heinous as
the commission of it, yet, as no temporal tribunal can search
the heart, or fathom the intentions of the mind, otherwise than

as they are demonstrated by outward actions, it therefore can

not punish for what it cannot know. For which reason in all
temporal jurisdictions an overt act, or some open evidence of
an intended crime, is necessary in order to demonstrate the
depravity of the will, before the man is liable to punishment.
And, as a vicious will, without a vicious act is no civil crime,
so, on the other hand, an unwarrantable act without a vicious

will is no crime at all. So that to constitute a crime against
human laws, there must be, first, a vicious will; and, secondly,
an unlawful act consequent upon such vicious will.
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Now there are three cases, in which the will does not join cases where

with the act: 1. Where there is a defect of understanding. º:*
For where there is no discernment, there is no choice; and **
where there is no choice there can be no act of the will, which
is nothing else but a determination of one's choice to do or to
abstain from a particular action: he, therefore, that has no
understanding, can have no will to guide his conduct. 2. Where

there is understanding and will sufficient, residing in the
party; but not called forth and exerted at the time of the

action done; which is the case of all offences committed by
chance or ignorance. Here the will sits neuter; and neither
concurs with the act, nor disagrees to it. 3. Where the action
is constrained by some outward force and violence. Here the
will counteracts the deed; and is so far from concurring with,
that it loaths and disagrees to, what the man is obliged to
perform. It will be the business of the present chapter briefly

to consider all the several species of defect in will, as they
fall under some one or other of these general heads: as infancy,

idiocy, lunacy, and intoxication, which fall under the first
class; misfortune, and ignorance, which may be referred to [ 22 J
the second; and compulsion or necessity, which may properly
rank in the third.

~

I. First, we will consider the case of infancy, or nonage; 1. Defect of
which is a defect of the understanding. Infants, under the *º:

age of discretion, ought not to be punished by any criminal **
prosecution whatever." What the age of discretion is, in
various nations, is matter of some variety. The civil law dis
tinguished the age of minors, or those under twenty-five years
old, into three stages: infantia, from the birth till seven years

of age; pueritia, from seven to fourteen; and pubertas, from
fourteen upwards. The period of pueritia, or childhood, was
again subdivided into two equal parts: from seven to ten and
an half was aetas infantiae proxima; from ten and an half to

fourteen was aetas pubertati provima. During the first stage of
infancy, and the next half stage of childhood, infantiae provina,
they were not punishable for any crime.”

During the other

half stage of childhood, approaching to puberty, from ten and
an half to fourteen, they were indeed punishable, if found to be

doli capaces, or capable of mischief: but with many mitiga
tions, and not with the utmost rigour of the law." During the

last stage (at the age of puberty, and afterwards), minors were
liable to be punished, as well capitally, as otherwise.
* 1 Hawk. P. C. z.

b Inst. 3. 20. 10.

c Ff. 29.5, 14.50. 17. 111.47. 2. 23.
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The law of England does in some cases privilege an infant,
under the age of twenty-one, as to common misdemesnors, so
as to escape fine, imprisonment, and the like: and particularly
in cases of omission, as not repairing a bridge, or a highway,

and other similar offences;" for, not having the command of
his fortune till twenty-one, he wants the capacity to do those
things which the law requires. But where there is any notori
ous breach of the peace, a riot, battery, or the like (which
infants, when full grown, are at least as liable as others to com
[ 23 J mit), for these an infant, above the age of fourteen, is equally
liable to suffer, as a person of the full age of twenty-one.
With regard to capital crimes, the law is still more minute
and circumspect; distinguishing with greater nicety the seve
ral degrees of age and discretion. By the ancient Saxon law,
the age of twelve years was established for the age of possible
discretion, when first the understanding might open; and
from thence till the offender was fourteen, it was aetas puber
tati proxima, in which he might or might not be guilty of a
crime, according to his natural capacity or incapacity. This
was the dubious stage of discretion: but, under twelve it was
held that he could not be guilty in will, neither after fourteen

could he be supposed innocent, of any capital crime which he
in fact committed.

But by the law, as it now stands, and has

stood at least ever since the time of Edward the Third, the ca

pacity of doing ill, or contracting guilt, is not so much mea

sured by years and days, as by the strength of the delinquent's
understanding and judgment. For one lad of eleven years old
may have as much cunning as another of fourteen; and in
these cases our maxim is, that “malitia supplet aetatem.” Under

seven years of age indeed an infant cannot be guilty of felony;
for then a felonious discretion is almost an impossibility in
nature: but at eight years old he may be guilty of felony.”

Also, under fourteen, though an infant shall be primá facie ad
judged to be doli incapaw; yet if it appear to the court and

jury, that he was doli capar, and could discern between good
and evil, he may be convicted and suffer death. Thus a girl

of thirteen has been burnt for killing her mistress: and one
boy of ten, and another of nine years old, who had killed their
companions, have been sentenced to death, and he of ten years

actually hanged; because it appeared upon their trials, that
the one hid himself, and the other hid the body he had killed,
d 1 Hal. P. C. 20, 21, 22.

f Mir, c. 4, § 16.

1 Hal. P. C. 27.

* LL. Athelstan. Wilk. 65.
F Dalt. Just. c. 147.
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which hiding manifested a consciousness of guilt, and a dis
cretion to discern between good and evil." And there was an [24]
instance in the last century where a boy of eight years old was
tried at Abingdon for firing two barns; and, it appearing that

he had malice, revenge, and cunning, he was found guilty, con
demned, and hanged accordingly." Thus also, in very modern
times, a boy of ten years old was convicted on his own con
fession of murdering his bedfellow, there appearing in his
whole behaviour plain tokens of a mischievous discretion;
and, as the sparing this boy merely on account of his tender
years might be of dangerous consequence to the public by
propagating a notion that children might commit such atro

cious crimes with impunity, it was unanimously agreed by all
the judges that he was a proper subject of capital punishment."
But, in all such cases, the evidence of that malice which is to

supply age, ought to be strong and clear beyond all doubt and
contradiction. (1) :

*

II. The second case of a deficiency in will, which excuses iſ alsº.
or lunacy.
from the guilt of crimes, arises also from a defective or vitiated
understanding, viz. in an idiot or a lunatic. For the rule of
law as to the latter, which may easily be adapted also to the

former, is, that, “furiosus furore solum punitur.” In criminal
cases therefore idiots and lunatics are not chargeable for their
own acts, if committed when under these incapacities: no,
not even for treason itself." (2) Also, if a man in his sound
g 1 Hal. P. C. 26, 27.
* Foster, 72.

* Emlyn on 1 Hal. P. C. 25.
* 3: Inst. 6.

(1) Where an act is made felony or
treason, it extends as well to infants, if

above the age of fourteen, as to others,
see Co, Lit. 247. Hal. Hist. P.C. 21, 22.;

and this appears by several acts of par
liament, as by 1 Jac. I. ch. 11., of felony

nalty, if above the age of fourteen, though
under eighteen years, unless thus ex
cluded by a special proviso, Hale Hist.P.

C. 22. So, the 12 Ann. c. 7. for punish
ing robberies in dwelling-houses excepts
apprentices under the age of fifteen, who

for marrying two wives, where there is a
special exception of marriages below the

shall rob their masters, from the act.

age of consent; which in females is twelve

humour of a man that will exempt him

and males fourteen : so that if the mar

from justice, and the punishment of the

riage were above the age of consent,
though within the age of twenty-one

offence, it must be very plain and clear

(2) It is not every frantic and idle

law. When a man is guilty of a great

years, it is notexempted from the penalty.

before he is allowed such an exemption

See Bing. on Inf. 99, 100. So, by the 21
Hen. VIII. c. 7., concerning felony, by

on the ground of lunacy; therefore, it is

servants that embezzle their masters'

goods delivered to them, there is a spe
cial proviso that it shall not extend to
servants under the age of eighteen, who
eertainly would have been within the pe
VOL.

IV.

-

not something unaccountable in a man's
actions, that points him out to be such a
madman as is to be exempted from pu

nishment. It must be aman that is totally
deprived of his understanding and me
mory; one who doth not know what he
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memory commits a capital offence, and before arraignment for
it, he becomes mad, he ought not to be arraigned for it; be
cause he is not able to plead to it with that advice and caution
that he ought. And if, after he has pleaded, the prisoner be
comes mad, he shall not be tried : for how can he make his

defence? If, after he be tried and found guilty, he loses his
senses before judgment, judgment shall not be pronounced :
and if, after judgment, he becomes of nonsane memory, exe
cution shall be stayed: for peradventure, says the humanity of
the English law, had the prisoner been of sound memory, he
might
have alleged something in stay of judgment or exe
[25 J

cution."(3) Indeed, in the bloody reign of Henry the Eighth,
a statute was made," which enacted, that if a person, being
compos mentis, should commit high treason, and after fall into
madness, he might be tried in his absence, and should suffer
death, as if he were of perfect memory. But this savage and

inhuman law was repealed by the statute 1 & 2 Ph. & M. c. 10.
For, as is observed by sir Edward Coke,” “the execution of
an offender is for example, ut poena ad paucos, metus ad omnes
perveniat: but so it is not when a madman is executed; but
should be a miserable spectacle, both against law, and of ex

treme inhumanity and cruelty, and can be no example to
others.” But if there be any doubt, whether the party be
compos or not, this shall be tried by a jury. (4) And if he be
11 Hal. P. C. 34.

33 H. VIII. c. 20.

n 3 Inst. 6.

is doing any more than an infant, or a

J. 24 ed. 312, 3.

wild beast; it is only such a one who is
If there be a total want of

(3) If the punishment were less than
death, and were inflicted upon a prisoner
deprived of reason, it would be unpro

reason, it will acquit the prisoner; if
there be an absolute temporary want

ment, the correction of the criminal.

never the object of punishment. 16 How.
St. Tr. 764.

ductive of one of the great ends of punish

of it, when the offence was commit

Human tribunals are only justified in in

ted, it will acquit the prisoner; but if
there be only a partial degree of insanity,
mixed with a partial degree of reason,
not a full and complete use of reason (as
Lord Hale carefully and emphatically
expresses himself), but a competent use

troducing the pain and evil of punish
ment, when it is likely to prevent that
greater degree of evil, which would result

of it, sufficient to have restrained those

passions which produced the crime; if
there be thought and design, a faculty to
distinguish the nature of actions, to dis
cern the difference between moral good
and evil, then upon the fact of the of
fence proved, the judgment of the law
must take place. Per Yorke, Solicitor
Gen. in Lord Ferrer's case, 19 How. St.

Tr. 947, 8, et per Lawrense, J., 3 Burn

from the unrestrained commission of
crimes.

(4) By the 39 & 40 Geo. III. c. 94.
s, 1. a person insane at the time of com
mitting the offence of treason, murder,

or felony, upon the jury's acquitting him,
they must find specially he was insane,
and that he was acquitted on that ac
count; and then an order is to be made

by the court, to keep the party in custody
until the king's pleasure be known; and
by sec. 2, when a person indicted for any
offence be insane, and so found to be
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so found, a total idiocy, or absolute insanity, excuses from the
guilt, and of course from the punishment, of any criminal ac
tion committed under such

deprivation of the senses : but, if a

lunatic hath lucid intervals of understanding, he shall answer
for what he does in those intervals as if he had no deficiency.’
Yet in the case of absolute madmen, as they are not answer

able for their actions, they should not be permitted the liberty
of acting unless under proper control; and, in particular, they
ought not to be suffered to go loose, to the terror of the king's
subjects. It was the doctrine of our ancient law, that persons
deprived of their reason might be confined till they recovered
their senses,” without waiting for the forms of a commission
or other special authority from the crown: and now, by the
vagrant acts," a method is chalked out for imprisoning, chain
ing, and sending them to their proper homes. (5)
III, Drunk
III. Thirdly; as to artificial, voluntarily contracted mad enness,
&c.
or the like.
ness, by drunkenness or intoxication, which, depriving men of

their reason, puts them in a temporary frenzy; our law looks
upon this as an aggravation of the offence, rather than as an
excuse for any criminal misbehaviour. A drunkard, says sir [26 l

Edward Coke, who is voluntarius daemon, hath no privilege
thereby; but what hurt or ill soever he doth, his drunkenness
doth aggravate it; nam omne crimen ebrietas, et incendit, et de
tegit. It hath been observed, that the real use of strong liquors,
• 1 Hal. P. C. 31.

P Bro. Abr. tit. Corone. 101.

* 17 Geo. II. c. 5.

* 1 Inst. 247.

upon arraignment, so that he cannot be
tried, or when upon the trial he shall be
found insane, the court may record such
finding, and order the party to be kept in
custody until the king's pleasure be
known; and if the person be brought up
to be discharged for want of prosecution,
then a jury may be empannelled to try
...his insanity, and he may be kept in cus
tody as before directed. The 48 Geo.
III, c. 96. s. 27. provides for the main
tenance of lunatics kept in custody, under
the provisions of the 39 & 40 Geo. III.
s. 2.; and the 56 Geo. III. c. 117. pro
vides that offenders, becoming insane
during confinement, may be removed to
any lunatic asylum.

(5) By the 39 & 40 Geo. III. c. 94.

bail, except by two justices, one of whom
shall be the justice who issued the war.
rant, or by the quarter sessions, or by one
of the judges, or lord chancellor, lord
keeper, or commissioners of the great
seal. Where it is dangerous to permit
a lunatic to go abroad, two justices may
order him to be apprehended and se
cured, even with chains, if necessary,

and may send him by a vagrant pass to

the place of his settlement; and may
order so much of his goods to be sold, or
the rents of his lands to be received, as
will discharge the expense incurred; but
such sum must be accounted for at the
next sessions: but this does not preclude
the jurisdiction of the chancellor, or pre
vent any relation or friend from taking

s. 3. persons suspected of insanity, and

the lunatic under his care, 17 Geo. II.

of committing a crime, may be commit

c. 5. s. 21. See p. 396.

ted by a justice of the peace, without
D 2

-
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and the abuse of them by drinking to excess, depend much
upon the temperature of the climate in which we live. The
same indulgence, which may be necessary to make the blood
move in Norway, would make an Italian mad. A German

therefore, says the president Montesquieu, drinks through
custom, founded upon constitutional necessity; a Spaniard
drinks through choice, or out of the mere wantonness of luxury:
and drunkenness, he adds, ought to be more severely punished,
where it makes men mischievous and mad, as in Spain and
Italy, than where it only renders them stupid and heavy, as in
Germany and more northern countries. And accordingly, in
the warm climate of Greece, a law of Pittacus enacted, “that
he who

committed a crime when drunk,

should receive a double

punishment;” one for the crime itself, and the other for the
ebriety which prompted him to commit it." The Roman law
indeed made great allowances for this vice: “pervinum delapsis

capitalis poena remittitur.” But the law of England, consider
ing how easy it is to counterfeit this excuse, and how weak an
excuse it is (though real), will not suffer any man thus to pri
vilege one crime by another."
IV. Act done
by misfortune
or chance.

IV. A fourth deficiency of will, is where a man commits an
unlawful act by misfortune or chance, and not by design. Here
the will observes a total neutrality, and does not co-operate
with the deed; which therefore wants one main ingredient of
a crime.

Of this, when it affects the life of another, we shall

find more occasion to speak hereafter; at present only ob
[27 J

serving, that if any accidental mischief happens to follow from
the performance of a lawful act, the party stands excused from
all guilt: but if a man be doing any thing unlawful, and a con
sequence ensues which he did not foresee or intend, as the
death of a man or the like, his want of foresight shall be no
excuse; for, being guilty of one offence, in doing antecedently
what is in itself unlawful, he is criminally guilty of whatever
consequence may follow the first misbehaviour.” (6)
* Sp. L. b. 14. c. 19.

t Puff. L. of N. b. 8. c. 3.
w Plowd. 19.
x 1 Hal. P. C. 39.

u Ff. 49. 16. 6.

(6) But a very important distinction

merely a malum prohibitum; as where

is made in such cases, viz. whether the

any unfortunate accident happens from

unlawful act is also in its original nature

an unqualified person being in pursuit of

wrong and mischievous, for a person is
not answerable for the accidental conse-

game, he is amenable only to the same
extent as a man duly qualified. Fost. 259.

quences, though fatal, of an act, which is

2 Hal. P. C. 475,
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By igno.
V. Fifthly; ignorance or mistake, is another defect of will; V.
1 ance or mis

when a man, intending to do a lawful act, does that which is take.

unlawful. For here, the deed and the will acting separately,
there is not that conjunction between them, which is necessary
to form a criminal act. But this must be an ignorance or
mistake of fact, and not an error in point of law. As if a man,

intending to kill a thief or housebreaker in his own house, by
mistake kills one of his own family, this is no criminal action:"
but if a man thinks he has a right to kill a person excommu
nicated or outlawed, wherever he meets him, and does so ;

this is wilful murder. For a mistake in point of law, which
every person of discretion not only may, but is bound and
presumed to know, is in criminal cases no sort of defence.

Ignorantia juris, quod quisque tenetur scire, meminem excusat, is as
well the maxim of our own law,’ as it was of the Roman.” (7)

VI. A sixth species of defect of will is that arising from v1.1, &m.
and
compulsion and inevitable necessity. These are a constraint pulsion
necessity.
upon the will, whereby a man is urged to do that which his
judgment disapproves; and which, it is to be presumed, his
will (if left to itself) would reject. As punishments are there
fore only inflicted for the abuse of that free will, which God
has given to man, it is highly just and equitable that a man
should be excused for those acts which are done through un
avoidable force and compulsion.
-

1. Of this nature, in the first place, is the obligation of [28 J

civil subjection, whereby the inferior is constrained by the subjection.
1. By civil
superior to act contrary to what his own reason and inclina
tion would suggest: as when a legislator establishes iniquity
by a law, and commands the subject to do an act contrary to
religion or sound morality. How far this excuse will be ad
mitted in foro conscientiae, or whether the inferior in this case
is not bound to obey the divine, rather than the human law, it
is not my business to decide; though the question, I believe,
among the casuists, will hardly bear a doubt. But, however
that may be, obedience to the laws in being is undoubtedly a
y Cro. Car. 538.

* Plowd. 343.

(7) But ignorance of a law, which is
of very recent enactment, will in some
cases afford an excuse. Thus where the
prisoner was indicted for maliciously
shooting, and the offence was committed
within a few weeks after the passing of

a Ff. 22. 6.9.

the 39 Geo III. c. 37., and before notice
of it could have reached the place where
the offender was committed, the judges
thought that, as he could not have known
of that act, he ought to have a pardon.
Russ, and Ry. Cr. C. 1.
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sufficient extenuation of civil guilt before the municipal tri
bunal. The sheriff, who burnt Latimer and Ridley, in the

bigoted days of queen Mary, was not liable to punishment
from Elizabeth, for executing so horrid an office; being jus

tified by the commands of that magistracy, which endeavoured
to restore superstition under the holy auspices of its merciless
sister, persecution.
-

Husband and

wife.

As to persons in private relations; the principal case, where
constraint of a superior is allowed as an excuse for criminal
misconduct, is with regard to the matrimonial subjection of
the wife to her husband; for neither a son nor a servant are

excused for the commission of any crime, whether capital or
otherwise, by the command or coercion of the parent or
master;" though in some cases the command or authority of
the husband, either expressed or implied, will privilege the
wife from punishment, even for capital offences. And there
fore if a woman commit theft, burglary, or other civil offences
against the laws of society, by the coércion of her husband;
or even in his company, which the law construes a coèrcion;

she is not guilty of any crime; being considered as acting by
compulsion and not of her own will.' (8) Which doctrine is at

least a thousand years old in this kingdom, being to be found
[29] among the laws of king Ina, the West Saxon." And it ap
pears that among the northern nations on the continent, this
privilege extended to any woman transgressing in concert with
a man, and to any servant that committed a joint offence with
a freeman; the male or freeman only was punished, the female
or slave dismissed: “procul dubio quod alterum libertas, alterum
necessitas impelleret.” But (besides that in our law, which is a

stranger to slavery, no impunity is given to servants, who are
as much free agents as their masters) even with regard to
wives this rule admits of an exception in crimes that are mala
in se, and prohibited by the law of nature, as murder and the
like: (9) not only because these are of a deeper dye, but also,
b 1 Hawk, P. C. 3.

c 1 Hal. P. C. 45.

* cap. 57.

• Stiernh. de jure Sueon. l. 2. c. 4.

(8) Therefore if a wife harbour a felon,

band was absent, and that the wife was

she is not liable. 1 Hale, 621. Hawk. b.
2. c. 29. s. 34. In a late case, where a

properly convicted of the uttering, and the

wife, by her husband's order and pro
curation, but in his absence, knowingly
uttered a forged order and certificate, for
the payment of prize money, it was held

270.

that the presumption of coercion at the
time of uttering, did not arise, as the hus

husband of procuring. Russ. & Ry, C. C.
(9) The law seems to protect the wife
in all felonies committed by her in com
pany with her husband, except murder
and manslaughter. Hal. P. C. 47.
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since in a state of nature no one is in subjection to another,
it would be unreasonable to screen an offender from the pu
nishment due to natural crimes, by the refinements and sub

ordinations of civil society. In treason also (the highest crime
which a member of society can, as such, be guilty of), no plea
of coverture shall excuse the wife; no presumption of the
husband's coercion shall extenuate her guilt: as well because
of the odiousness and dangerous consequences of the crime
itself, as because the husband, having broken through the most
sacred tie of social community by rebellion against the state,
has no right to that obedience from a wife, which he himself
as a subject has forgotten to pay. In inferior misdemesnors
also we may remark another exception; that a wife may be
indicted and set in the pillory with her husband, for keeping a
brothel; for this is an offence touching the domestic economy
or government of the house, in which the wife has a principal
share; and is also such an offence as the law presumes to be
generally conducted by the intrigues of the female sex." (10)
And in all cases, where the wife offends alone, without the

company or coercion of her husband, she is responsible for her
offence, as much as any feme-sole. (11)

2. Another species of compulsion or necessity is what our ſ 30
law
duress
per minas;"
or threats
menaces,
whichtake
in-2.jpures:
ducecalls
a fear
of death
or other
bodily and
harm,
and which
per munas.
away for that reason the guilt of many crimes and misdemes
nors; at least before the human tribunal.

But then that fear

which compels a man to do an unwarrantable action, ought to
be just and well-grounded; such “qui cadere possit in virum
constantem, non timidum et meticulosum,” as Bracton expresses
it, in the words of the civil law." Therefore, in time of war or

rebellion, a man may be justified in doing many treasonable
acts by compulsion of the enemy or rebels, which would admit
* 1 Hal. P. C. 47.

& 1 Hawk, P.C. 2, 3. . h. See Vol. I. p. 131.
* Ff. 4. 2.5 & 6.

(10) In all misdemeanors it appears
that the wife may be found guilty with
the husband. . It is said, the reason why
she was excused in burglary, larceny, &c.
was because she could not tell what pro

perty the husband might claim in the
goods. 10 Mod. 63. & 335. But the
better reason seems to be, that by the
ancient law the husband had the benefit

of the clergy, if he could read, but in no

l. 2.f. 16.

case could women have that benefit; it

would therefore have been an odious pro
ceeding to have executed the wife, and
to have dismissed the husband with a

slight punishment: to avoid this, it was
thought better that in such cases she
should be altogether acquitted; but this
reason did not apply to misdemeanors.
(11) Supra, note (7).
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of no excuse in the time of peace.' (12) This however seems
only, or at least principally, to hold as to positive crimes, so
created by the laws of society; and which therefore society
may excuse; but not as to natural offences so declared by the
law of God, wherein human magistrates are only the execu
tioners of divine punishment. And therefore though a man
be violently assaulted, and hath no other possible means of
escaping death, but by killing an innocent person; this fear
and force shall not acquit him of murder; for he ought rather
to die himself, than escape by the murder of an innocent." But

in such a case he is permitted to kill the assailant; for there
the law of nature, and self-defence, its primary canon, have
made him his own protector.
3. Where

party to
choose be
tween two

evils.

3. There is a third species of necessity, which may be dis
tinguished from the actual compulsion of external force or
fear; being the result of reason and reflection, which act upon
and constrain a man's will, and oblige him to do an action,
which without such obligation would be criminal. And that
is, when a man has his choice of two evils set before him, and,

being under a necessity of choosing one, he chooses the least
pernicious
of the two. Here the will cannot be said freely to
[3] ]
exert itself, being rather passive than active ; or, if active, it
is rather in rejecting the greater evil than in choosing the less.
Of this sort is that necessity, where a man by the command
ment of the law is bound to arrest another for any capital
offence, or to disperse a riot, and resistance is made to his au
thority: it is here justifiable and even necessary to beat, to .
wound, or perhaps to kill the offenders, rather than permit the
murderer to escape, or the riot to continue. For the preserva
tion of the peace of the kingdom, and the apprehending of
notorious malefactors, are of the utmost consequence to the
public; and therefore excuse the felony, which the killing
would otherwise amount to."
4. Want of
food or

cloathing.

4. There is yet another case of necessity, which has occa
sioned great speculation among the writers upon general law;
1 Hal. P. C. 50.

m 1 Hal. P. C. 51.

(12) The fear of having houses burnt,
or goods spoiled, is no excuse in the eye
of the law, for joining and marching with
rebels. The only force that doth excuse,
is a force upon the person, and present
fear of death ; and this force and fear

n 1 Hal. P. C. 53.

must continue all the time the party re
mains with the rebels.

It is incumbent

upon men, who make force their defence,
to shew an actual force, and that they
joined pro timore mortis, et recesserun:
quam cità potuerunt. Fost. 14, 216.
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viz, whether a man in extreme want of food or cloathing may

justify stealing either, to relieve his present necessities? And
this both Grotius" and Puffendorf” together with many other
of the foreign jurists, hold in the affirmative; maintaining by
many ingenious, humane, and plausible reasons, that in such
cases the community of goods by a kind of tacit confession of
society is revived. And some even of our own lawyers have
held the same," though it seems to be an unwarranted doctrine,
borrowed from the notions of some civilians: at least it is

now antiquated, the law of England admitting no such excuse
at present.' And this its doctrine is agreeable not only to the
sentiments of many of the wisest ancients, particularly Cicero,”

who holds that “suum cuique incommodum ferendum est, potius
quam de alterius commodis detrahendum :” but also to the Jewish
law, as certified by king Solomon himself: “if a thief steal
to satisfy his soul when he is hungry, he shall restore seven
fold, and shall give all the substance of his house:” which
was the ordinary punishment for theft in that kingdom. And
this is founded upon the highest reason: for men's properties
would be under a strange insecurity, if liable to be invaded ac
cording to the wants of others, of which wants no man can
possibly be an adequate judge, but the party himself who

pleads them. In this country especially, there would be a
peculiar impropriety in admitting so dubious an excuse : for

by our laws such sufficient provision is made for the poor by
the power of the civil magistrate, that it is impossible that the
most needy stranger should ever be reduced to the necessity
of thieving to support nature. This case of a stranger is, by
the way, the strongest instance put by baron Puffendorf, and
whereon he builds his principal arguments: which, however

they may hold upon the continent, where the parsimonious
industry of the natives orders every one to work or starve, yet
must lose all their weight and efficacy in England, where
charity is reduced to a system, and interwoven in our very
constitution. Therefore our laws ought by no means to be
taxed with being unmerciful for denying this privilege to the
necessitous; especially when we consider, that the king, on
the representation of his ministers of justice, hath a power to
soften the law, and to extend mercy in cases of peculiar hard

ship. An advantage which is wanting in many states, parti
cularly those which are democratical; and these have in its
• de jure b. & p. l. 2. c. 2.
* Britton, c. 10. Mirr, c. 4. § 16.

p L. of Nat. and N. l. 2. c. 6. '
r 1 Hal. P. C. 54.
• de off. l. 3. c.
t Prov. vi. 30.

5.
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stead introduced and adopted, in the body of the law itself, a
multitude of circumstances tending to alleviate its rigour.
But the founders of our constitution thought it better to vest
in the crown the power of pardoning particular objects of com
passion, than to countenance and establish theft by one ge
neral undistinguishing law.
viſ, where

VII. To these several cases, in which the incapacity of

:... committing crimes arises from a deficiency of the will, we may
... add one more, in which the law supposes an incapacity of
wrong.

doing wrong, from the excellence and perfection of the person;

I 33 ] which extend as well to the will as to the other qualities of his
mind. I mean the case of the king; who, by virtue of his
royal prerogative, is not under the coercive power of the law;"
which will not suppose him capable of committing a folly,
much less a crime. We are therefore, out of reverence and

decency, to forbear any idle inquiries, of what would be the
consequence if the king were to act thus and thus: since the
law deems so highly of his wisdom and virtue, as not even to
presume it possible for him to do any thing inconsistent with
his station and dignity; and therefore has made no provision
to remedy such a grievance. But of this sufficient was said
in a former volume," to which I must refer the reader.
v 1 Hal. P. C. 44.

* Book 1. ch. 7, pag. 244.

CHAP. III.

OF PRINCIPALS AND ACCESSORIES.(1)
It having been shewn in the preceding chapter what persons principal,
are, or are not, upon account of their situation and circum-jº
stances, capable of committing crimes, we are next to make a

few remarks on the different degrees of guilt among persons
that are capable of offending; viz. as principal, and as accessory.

I. A man may be principal in an offence in two degrees. A 1. Pisaril.
principal, in the first degree, is he that is the actor, or absolute
perpetrator of the crime; and, in the second degree, he is who
is present, aiding, and abetting the fact to be done." Which

presence need not always be an actual immediate standing by,
within sight or hearing of the fact; but there may be also a

constructive presence, as when one commits a robbery or mur
der, and another keeps watch or guard at some convenient
distance.”(2) And this rule hath also other exceptions: for,
a 1 Hal. P. C. 615.

b Foster. 350.

(1) See in general, 1 Chitty Crim. L.

them entices him away, that the man who

255 to 275.3 ed.id.index, tit. Accessories,

has his goods may carry them off, all are

and tit. Principals.

principals. Russ. & R. C. C. 305. And
it is not necessary to shew, that one in

(2) Where a person stood outside a
house, to receive goods which a confede
rate was stealing within it, he was held
a principal, 1 Ry. & M. C. C. 96.; and
in the case of privately stealing in a shop,
if several are acting together, some in
the shop and some out of it, and the pro
perty is stolen by the hands of one of
those who are in the shop, those who are
outside are equally guilty as principals,

dicted asa principal, was present during
the whole of the transaction; it is suf.

ficient to shew, that he originally assent
ed to the robbery,land was present, aiding
and abetting, when the offence was con
summated, although he was not at the
inception; as where the servants of A.
feloniously removed goods in A.’s ware
house from one part of it to another, and

Russ. & R. C. C. 343. ; and if several

B. several hours afterwards assisted in

combine to forge an instrument, and
each executes by himself a distinct part
of the forgery, and they are not together
when the instrument is completed, they
are nevertheless all guilty as principals.

removing the goods from the warehouse,
it was held B. was a principal, since it
was a continuing transaction. 2 East

Russ. & R. C. C. 446.

If several act in

concert to steal a man's goods, and he is
induced by fraud to trust one of them,
in the presence of the others, with the
possession of such goods, and another of

P. C. 767,768. So, if several persons
come to a house with intent to make

an affray, and one be killed, while the
rest are engaged in riotous and illegal
proceedings, though they are dispersed
in different rooms, all will be principals
in the murder. Dalt. J. c. 161. 1 Hale,
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in case of murder by poisoning, a man may be a principal felon
by preparing and laying the poison, or persuading another to
drink it" who is ignorant of its poisonous quality," or giving it
to him for that purpose; and yet not administer it himself,
nor be present when the very deed of poisoning is committed."
And the same reasoning will hold, with regard to other mur
ders committed in the absence of the murderer, by means
which he had prepared beforehand, and which probably could
not fail of their mischievous effect. As by laying a trap or
pitfall for another, whereby he is killed: letting out a wild
c Kel. 52.

d Foster. 349.

439. But where a man incites a guilty
agent to commit murder,and he is neither
actually nor constructively present, the
perpetrator is the principal felon, and
the former only an accessory before the
fact. 1 Hale, 435. 3 Inst. 49.

Persons

not present nor sufficiently near to give
assistance, are not principals. Russ. & R.
C. C. 363. 421.

* 3 Inst. 138.

little before he uttered it, and joined him
again in the street a short time after the
uttering, and at some little distance from

the place of uttering, and ran away when
the utterer was apprehended. Russ. & R.
C. C. 113. In personating a seaman to
obtain his prize-money contrary to the 37

Geo. III. c. 127. all persons abetting are

Where H. and S. broke

principals. Russ. & R. C. C. 353. ; and

open a warehouse and stole thereout
goods, which they carried along the street
thirty yards, and then fetched the pri
soner, who was apprized of the robbery,
and he assisted in carrying the property
away, he was considered only as an ac
cessory and not a principal, the felony
being completed before the prisoner in

see further, 1 Chit. Crim. Law, 2 ed.
256, 7.
Mere presence is not sufficient to con

terfered. Russ. & R. C. C. 332, 3. notes.

2 East P. C. 767. And if several per
sons are out with the intention of com

mitting a felony, and upon an alarm run
different ways, and one of them maim a
pursuer to avoid being taken, the others
are not to be considered as principals in
such an act. Russ. & R. C. C. 99.

Per

sons privy to the uttering of a forged note
by previous concert with the utterer, but
who are not present at the time of utter
ing, or so near as to be able to afford aid
or assistance, are not principals, but ac

stitute the party a principal, without he
aids, assists, and ahets.

Thus if two are

fighting and a third comes by and looks
on, but assists neither, he is not guilty if
homicide ensue, 1 Hale, 439. 2 Hawk.
c. 29. s. 10.; but if several come with

intent to do mischief, though only one
does it, all the rest are principals in the
second degree. 1 Hale, 440. 2 Hawk. c.
29. s. 8. So, if one present command an
other to kill a third, both the agent and
contriver are guilty. Id. ; and see 1 Hale,
442, 3, 4, 2 Hawk. c. 29. s. 8. In a
late singular case it was held, that if a
man encourage a woman to murder her

cessories before the fact. Russ. & R. C. C.

self, and is present abetting her while she
does so, such person is guilty of murder
as a principal; and that if two encourage
each other to murder themselves together,

25. 2 East P. C. 974. S. C. and see

and one does so, but the other fails in the

Russ. & R. C. C. 365.

And if several

attempt upon himself, he is a principal

plan the uttering of a forged order for
payment of money, and it is uttered ac
cordingly by one in the absence of the

in the murder of the other; but if it be

others, the actual utterer alone is the

her death by accident before the moment
when she meant to destroy herself, it will

principal. Russ. & R. C. C. 249. And
it is not sufficient to make a person a
principal in uttering a forged note, that
he came with the utterer to the town

where it was uttered, went out with him

from the inn at which they had put up a

uncertain whether the deceased really
killed herself, or whether she came to

not be murder in either. Russ. & R. C.C.
523.

Besides presence, and aiding and abet
ting the principal, there must be a parti
cipation in the felonious design, or at least
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beast, with an intent to do mischief, or inciting a madman to
commit murder, so that death thereupon ensues; in every of

these cases the party offending is guilty of murder as a prin
cipal, in the first degree. For he cannot be called an accessory,
that necessarily pre-supposing a principal: and the poison,

the pitfall, the beast, or the madman, cannot be held princi
pals, being only the instruments of death. As therefore he
must be certainly guilty either as principal or accessory, and
cannot be so as accessory, it follows that he must be guilty as

principal, and if principal, then in the first degree; for there
is no other criminal, much less a superior in the guilt, whom
he could aid, abet, or assist.'
Acces
II. An accessory is he who is not the chief actor in the of. II.
sories. (3)
fence, nor present at its performance, but is someway con
cerned therein, either before or after the fact committed. In
considering the nature of which degree of guilt, we will, first,

examine, what offences admit of accessories, and what not:

secondly, who may be an accessory before the fact: thirdly,

who may be an accessory after it; and, lastly, how accessories,
considered merely as such, and distinct from principals, are to
be treated.

1. What of.

1. And, first, as to what offences admit of accessories, and

what not. In high treason there are no accessories, but all

fences admit
of acces

sories.

are principals: the same acts, that make a man accessory in
felony, making him a principal in high treason, upon account
of the heinousness of the crime.*

Besides it is to be consi

dered, that the bare intent to commit treason is many times
ºf 1 Hal. P. C. 617. 2 Haw. P.C. 315.

g 3 Inst. 138. 1 Hal. P. C. 613.

the offence must be within the compass

64. 4 Burr. 2076.

of the original intention, to constitute a
principal in the second degree. Thus, if
a master assaultsanother with malice pre
pense, and the servant being ignorant of

is necessarily personal, as in stealing pri

his master's malignant design, takes part

ters are only principals in a simple lar

But where the act

vately from the person, he whose hand

took the property can alone be guilty,
under the statute, and aiders and abet

with him, the servant is not an abettor

ceny. 1 Hale, 529. So on an indictment

of murder but manslaughter only. See 1

on the statute against stabbing, only the

Hale, 446. Russ. & R. C. C. 99. And in

party who actually stabs is ousted of
clergy. 1 Jac. I. c. 8. 1 East, P.C. 348.

order to render persons liable as princi
pals in the second degree, the killing or
other act must be in pursuance of some
original unlawful purpose, and not col

350. 1 Hale, 468.

lateral to it. 1 East P. C. 258.

cipal in the first degree has been out

The punishment of principals in the
second degree, is in general the same as

lawed or found guilty. 1 Hale, 437. 4

principals in the first degree. 1 Leach,

Principals, in the second degree, may
be arraigned and tried, before the prin
Burr. 2076. 2 Hale, 223. 9 Co. 67.
. (3) See last note.
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actual treason: as imagining the death of the king, or con
spiring to take away his crown. And, as no one can advise
and abet such a crime without an intention to have it done,

there can be no accessories before the fact; since the very
advice and abetment amount to principal treason. But this
will not hold in the inferior species of high treason, which do
not amount to the legal idea of compassing the death of the

king, queen, or prince. For in those no advice to commit
them, unless the thing be actually performed, will make a man
a principal traitor." In petit treason, murder and felonies with
or without benefit of clergy, there may be accessories: except
only in those offences, which by judgment of law are sudden
and unpremeditated, as manslaughter and the like; which

therefore cannot have any accessories before the fact.' So too
in petit larceny, and in all crimes under the degree of felony,
there are no accessories either before or after the fact; but all
persons concerned therein, if guilty at all, are principals: the
same rule holding with regard to the highest and lowest
offences, though upon different reasons. In treason all are
principals, propter odium delicti; in trespass all are principals,
because the law, quae de minimis non curat, does not descend
to distinguish the different shades of guilt in petty misdemes
nors. It is a maxim, that accessorius sequitur naturam sui prin

cipalis;" and therefore an accessory cannot be guilty of a higher
crime than his principal; being only punished as a partaker

of his guilt. So that if a servant instigates a stranger to kill
his master, this being murder in the stranger as principal, of
course the servant is accessory only to the crime of murder;
though, had he been present and assisting, he would have been
guilty as principal of petit treason, and the stranger of murder."
2. Accessory
before the
fact.

2. As to the second point, who may be an accessory before
the fact; sir Matthew Hale" defines him to be one, who being
absent at the time of the crime committed, doth yet procure,
counsel, or command another to commit a crime.

Herein ab

sence is necessary to make him an accessory: for if such pro
curer, or the like, be present, he is guilty of the crime as prin
cipal. If A then advises B to kill another, and B does it in

the absence of A, now B is principal, and A is accessory in
the murder. And this holds, even though the party killed be
not in rerum naturá at the time of the advice given. As if A,
the reputed father, advises B, the mother of a bastard child,
h Foster, 342.

i 1 Hal. P. C. 615.

m 2 Hawk. P. C. 315.

k Ibid. 613.
! 3 Inst. 139.
n 1 Hal. P. C. 616.
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unborn, to strangle it when born, and she does so; A is ac
cessory to this murder." And it is also settled,” that whoever
procureth a felony to be committed, though it be by the inter
vention of a third person, is an accessory before the fact. It
is likewise a rule, that he who in any wise commands or coun

sels another to commit an unlawful act, is accessory to all that
ensues upon that unlawful act; but is not accessory to any
act distinct from the other. As if A commands B to beat C,
and B beats him so that he dies; B is guilty of murder as
principal, and A as accessory. But if A commands B to burn
C’s house; and he, in so doing, commits a robbery; now A,
though accessory to the burning, is not accessory to the rob
bery, for that is a thing of a distinct and unconsequential na
ture." But if the felony committed be the same in substance

with that which is commanded, and only varying in some cir
cumstantial matters; as if, upon a command to poison Titius,
he is stabbed or shot, and dies: the commander is still acces

sory to the murder, for the substance of the thing commanded
was the death of Titius, and the manner of its execution is a
mere collateral circumstance."

3. An accessory after the fact may be, where a person, #:hessory
knowing a felony to have been committed, receives, relieves, fact.
comforts, or assists the felon.” Therefore to make an acces

sory er post facto, it is in the first place requisite that he knows
of the felony committed. (4) In the next place he must re
ceive, relieve, comfort, or assist him. And generally, any as
sistance whatever given to a felon, to hinder his being appre
hended, tried, or suffering punishment, makes the assistor an
accessory. As furnishing him with a horse to escape his pur
suers, money or victuals to support him, a house or other shel
ter to conceal him, or open force and violence to rescue or
protect him." So likewise to convey instruments to a felon to
enable him to break gaol, or to bribe the gaoler to let him es
cape, makes a man an accessory to the felony. But to relieve
a felon in gaol with clothes or other necessaries, is no offence;

for the crime imputable to this species of accessory is the hin
derance of public justice, by assisting the felon to escape the
vengeance of the law." To buy or receive stolen goods, know
ing them to be stolen, falls under none of these descriptions;
• Dyer. 186.

P Foster. 125.
q 1 Hal. P. C. 617.
r 2 Hawk. P. C. 316.
* 1 Hal. P. C. 618.
t 2 Hawk. P. C. 319.
a 2 Hawk. P. C. 317, 318.

* 1 Hal. P. C. 620, 621.

(4) An implied notice will not suffice. 1 Hale, 323. 622. 3 P. Wins. 496.
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it was therefore at common law a mere misdemesnor, and made

not the receiver accessory to the theft, because he received the
goods only, and not the felon;" but now by the statutes 5 Ann.
c. 31. and 4 Geo. I. c. 11. all such receivers are made acces

sories (where the principal felony admits of accessories"), and
may be transported for fourteen years; (5) and, in the case of
receiving linen goods stolen from the bleaching-grounds, are

by statute 18 Geo. II. c. 27. declared felons without benefit of
clergy. (6) In France such receivers are punished with death:
and the Gothic constitutions distinguished also three sorts of
thieves, “unum qui consilium daret, alterum qui contractaret,

tertium qui receptaret et occuleret ; pari poenae singulos ob
norios.”

The felony must be complete at the time of the assistance
given; else it makes not the assistant an accessory. As if one
wounds another mortally, and after the wound given, but before
death ensues, a person assists or receives the delinquent: this
does not make him accessory to the homicide; for, till death
ensues, there is no felony committed.

But so strict

is the

law where a felony is actually complete, in order to do effec
tual justice, that the nearest relations are not suffered to aid or
receive one another. If the parent assists his child, or the
child the parent, if the brother receives the brother, the master
his servant, or the servant his master, or even if the husband
[39] relieves his wife, who have any of them committed a felony, the

receivers become accessories er post facto.” But a feme-covert
cannot become an accessory by the receipt and concealment of
her husband; for she is presumed to act under his coercion,
and therefore she is not bound, neither ought she, to discover
her lord."

4. Punish
ment of
accessories.

4. The last point of inquiry is, how accessories are to be
treated, considered distinct from principals. And the general
rule of the ancient law (borrowed from the Gothic constitu

tions") is this, that accessories shall suffer the same punish
ment as their principals: if one be liable to death, the other is
also liable:" as, by the laws of Athens, delinquents and their
x Foster. 73.
* Stiernhook de jure Goth. l. 3. c. 5.
* 3 Inst. 108. 2 Hawk. P. C. 320.
a 1 Hal. P. C. 621.
b See Stiernhook, ibid.
• 3 Inst. 188.

w 1 Hal. P. C. 620.
y 2 Hawk. P. C. 320.

(5) See 3. Geo. IV. c. 28, and see

Geo. III. c.41. and transportation or im

more upon this subject in p. 132.
(6) But now clergy is restored by 51

prisonment may be inflicted; see post,
132.
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abettors were to receive the same punishment." Why then, it
may be asked, are such elaborate distinctions made between

accessories and principals, if both are to suffer the same punish
ment? For these reasons: 1. To distinguish the nature and
denomination of crimes, that the accused may know how to
defend himself when indicted; the commission of an actual
robbery being quite a different accusation from that of har
bouring the robber. 2. Because, though by the ancient com
mon law the rule is as before laid down, that both shall be

punished alike, yet now by the statutes relating to the benefit

of clergy a distinction is made between them: accessories after
the fact being still allowed the benefit of clergy in all cases,

except horse-stealing and stealing of linen from bleaching
grounds:' (7) which is denied to the principals and acces
sories before the fact, in many cases; as, among others, in petit
treason, murder, robbery, and wilful burning." And perhaps
if a distinction were constantly to be made between the
punishment of principals and accessories, even before the fact,
the latter to be treated with a little less severity than the

former, it might prevent the perpetration of many crimes,
by increasing the difficulty of finding a person to execute
the deed itself; as his danger would be greater than that

of his accomplices, by reason of the difference of his pu
nishment." 3. Because formerly no man could be tried as
accessory till after the principal was convicted, of at least he
must have been tried at the same time with him: though that
law is now much altered, as will be shewn more fully in its
proper place. (8) 4. Because, though a man be indicted as
accessory and acquitted, he may afterwards be indicted as

principal : for an acquittal of receiving or counselling a
felon, is no acquittal of the felony itself: but it is matter of
some doubt, whether, if a man be acquitted as principal, he
can be afterwards indicted as accessory before the fact; since

those offences are frequently very nearly allied, and therefore
an acquittal of the guilt of one may be an acquittal of the
other also.

But it is clearly held, that one acquitted as prin

cipal may be indicted as an accessory after the fact; since
that is always an offence of a different species of guilt, prin
cipally tending to evade the public justice, and is subsequent
d Pott. Antiq. b. 1. c. 26.

e Stat. 31 Eliz. c. 12.
f Stat. 18 Geo.II. c. 27.
g 1 Hal. P.C. 615.
h Beccar. c. 37.
Foster. 361.

i 1 Hal. P.C. 625,626. 2 Hawk. P. C. 373.
(7) Clergy is restored for this offence
by 51 Geo. III. c. 41.
WOL.

I. V.

(8) As to where and when accessories
are to be tried, see post, 323.
e

[40]
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in its commencement to the other.

Upon these reasons the
distinction of principal and accessory will appear to be highly
necessary; though the punishment is still much the same with

regard to principals, and such accessories as offend before the
fact is committed. (9)

to grand larceny are within the clergy,
and liable to a fine and one year's im
prisonment only, they may, instead of
such punishment, be transported for seven

(except where the person or persons ac
tually committing any such felony as
aforesaid shall have been actually con
victed thereof), the person or persons so
counselling, hiring, procuring, or com
manding as aforesaid, shall be held and
deemed guilty of, and may be prosecuted
for a misdemeanor, and being convicted
thereof, shall be liable to be imprisoned
only, or to be imprisoned and kept to
hard labour, for any term not exceeding
two years, although the principal felon
be concealed or be conveyed away, or be
not before convicted of any such felony

years, or imprisoned, with or without hard

as aforesaid, and whether he, she, or

(9) By the 3 Geo. IV. c. 38. s. 3. after
reciting that children and others are often
induced to commit thefts by the persua
sion, instigation, or command of wicked
and evil-disposed persons, who not being

present, aiding and assisting in the com
mission of such thefts, frequently escape
the punishment which so mischievous an
offence demands, it is enacted, that in all
cases wherein accessories before the fact

labour, for not exceeding three years. they be amenable to justice or not; pro
And by sect. 4. of the same act, if any vided such offender, after conviction un
person or persons shall counsel, hire, pro- . der this act, shall not afterwards for the
cure, or command any other person or same offence be punished, or be liable to
persons to commit any burglary, robbery, be punished, as an accessory before the
or larceny whatsoever, of the degree of fact, if the principal be afterwards con

grand larceny, then and in any such case

victed.
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CHAP. IV.

OF OFFENCES AGAINST GOD AND RELIGION.()
IN the present chapter we are to enter upon the detail of the Introduction.
several species of crimes and misdemesnors, with the punish
ments annexed to each by the law of England. It was ob
served in the beginning of this book," that crimes and misde
mesnors are a breach and violation of the public rights and
duties owing to the whole community, considered as a com
munity, in its social aggregate capacity. And in the very
entrance of these Commentaries" it was shewn that human laws

can have no concern with any but social and relative duties,

being intended only to regulaté the conduct of man, consi
dered under various relations, as a member of civil society.

All crimes ought therefore to be estimated merely according
to the mischiefs which they produce in civil society: and of

consequence private vices or breach of mere absolute duties,
which man is bound to perform considered only as an indivi

dual, are not, cannot be, the object of any municipal law, any
farther than as by their evil example, or other pernicious
effects, they may prejudice the community, and thereby be
come a species of public crimes. Thus the vice of drunken
ness, if committed privately and alone, is beyond the know
ledge, and of course beyond the reach of human tribunals: but

if committed publicly, in the face of the world, its evil example
makes it liable to temporal censures. The vice of lying, which
consists (abstractedly taken) in a criminal violation of truth,

*

and therefore in any shape is derogatory from sound morality, [42]
is not however taken notice of by our law, unless it carries
with it some public inconvenience, as spreading false news;
or some social injury, as slander and malicious prosecution, for

which a private recompense is given. And yet drunkenness
and malevolent lying are in ford conscientiae as thoroughly cri
minal when they are not, as when they are, attended with
public inconvenience. The only difference is, that both public
and private vices are subject to the vengeance of eternal jus
* See pag. 5.

* See Vol. I. pag. 123, 124,

(1) See in general, 1 East P.C. 1 to

• Beccar. ch. 8.

as to libels, &c. against the christian

36. 2 Chitty's Cr. L. 13 to 34, and id. 14. religion, &c.
E 2

w

BOOK IV.-, OF PUBLIC WRONGS.

tice; and public vices are besides liable to the temporal pu
nishment of human tribunals.

On the other hand, there are some misdemesnors, which are

punished by the municipal law, that have in themselves nothing
criminal, but are made unlawful by the positive constitutions
of the state for public inconvenience; such as poaching, ex
portation of wool, and the like. These are naturally no of—
fences at all; but their whole criminality consists in their dis
obedience to the supreme power, which has an undoubted

right, for the well-being and peace of the community, to make
some things unlawful, which are in themselves indifferent.
Upon the whole, therefore, though part of the offences to be

enumerated in the following sheets are offences against the
revealed law of God, others against the law of nature, and some
are offences against neither; yet in a treatise of municipal law
we must consider them all as deriving their particular guilt,
here punishable, from the law of man.
Idivision of

the subject.

Having premised this caution, I shall next proceed to dis
tribute the several offences, which are either directly or by
consequence injurious to civil society, and therefore punishable
by the laws of England, under the following general heads:
first, those which are more immediately injurious to God and
his holy religion; secondly, such as violate and transgress the
law of nations; thirdly, such as more especially affect the
sovereign executive power of the state, or the king and his

[ 43 ] government; fourthly, such as more directly infringe the rights
of the public or commonwealth; and, lastly, such as derogate
from those rights and duties, which are owing to particular
individuals, and in the preservation and vindication of which

the community is deeply interested.
First, Of.
fences against
God and re

ligion.62)

First then, of such crimes and misdemesnors, as more imme

diately offend Almighty God, by openly transgressing the pre
cepts of religion either natural or revealed; and mediately by

their bad example and consequence, the law of society also:
which constitutes that guilt in the action, which human tribu
mals are to censure.

1. Apostasy.

I. Of this species the first is that of apostasy, or a total re
nunciation of christianity, by embracing either a false religion,
(2) See references, ante 41, note 1.
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or no religion at all. This offence can only take place in such
as have once professed the true religion. The perversion of
a christian to judaism, paganism, or other false religion, was
punished by the emperors Constantius and Julian with confis
cation of goods;" to which the emperors Theodosius and
Valentinian added capital punishment, in case the apostate
endeavoured to pervert others to the same iniquity:” a punish
ment too severe for any temporal laws to inflict upon any spiri
tual offence; and yet the zeal of our ancestors imported it into
this country; for we find by Bracton, that in his time apos
tates were to be burnt to death. Doubtless the preservation of
christianity, as a national religion, is, abstracted from its own
intrinsic truth, of the utmost consequence to the civil state:
which a single instance will sufficiently demonstrate. The be
lief of a future state of rewards and punishments, the enter
taining just ideas of the moral attributes of the Supreme Being,
and a firm persuasion that he superintends and will finally
compensate every action in human life (all which are clearly
revealed in the doctrines, and forcibly inculcated by the pre
cepts, of our Saviour Christ), these are the grand founda
tion of all judicial oaths; which call God to witness the truth
of those facts, which perhaps may be only known to him and
the party attesting: all moral evidence, therefore, all confi- [44]
dence in human veracity, must be weakened by apostasy, and
overthrown by total infidelity." Wherefore all affronts to chris
tianity, or endeavours to depreciate its efficacy, in those who
have once professed it, are highly deserving of censure. But
yet the loss of life is a heavier penalty than the offence, taken
in a civil light, deserves: and, taken in a spiritual light, our
laws have no jurisdiction over it. This punishment therefore
has long ago become obsolete; and the offence of apostasy
was for a long time the object only of the ecclesiastical courts,
which corrected the offender pro salute animae. But about
the close of the last century, the civil liberties to which we

were then restored being used as a cloke of maliciousness,
and the most horrid doctrines subversive of all religion being
publicly avowed both in discourse and writings, it was thought
necessary again for the civil power to interpose, by not ad
mitting those miscreants" to the privileges of society, who
d Cod. 1. 7. 1.

e Ibid. 6.

fl. 3. c. 9.

* Utiles esse opiniones has, quis negat, cum intelligat, quam multa firmentur jureju
rando; quantae salutis sint foederum religiones; quam multos divini supplicii metus a
scelere revocarit; quamgue sancta sit societas civiu in inter ipsos, Diis immortalibus inter
positis tum judicibus, tun testibus 2

Cic, de LI. ii. 7.

* Mescroyant: in our ancient law books is the name of unbelievers.
*

-
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maintained such principles as destroyed all moral obligation.
To this end it was enacted by statute 9 & 10 W. III. c.

32., that if any person educated in, or having made pro
fession of, the christian religion, shall, by writing, printing,
teaching, or advised speaking, deny the christian religion to

be true, or the holy scriptures to be of divine authority, he
shall upon the first offence be rendered incapable to hold any
office or place of trust; and, for the second, be rendered inca
pable of bringing any action, being guardian, executor, legatee,
or purchaser of lands, and shall suffer three years' imprison
ment without bail. To give room however for repentance, if,
within four months after the first conviction, the delinquent
will in open court publicly renounce his error, he is discharged
for that once from all disabilities.
II. Heresye

II. A second offence is that of heresy, which consists not in
a
total
denial of christianity, but of some of its essential doc
[45]
trines, publicly and obstimately avowed; being defined by sir
Matthew Hale, “sententia rerum divinarum humano sensu erco

gitata, palam docta et pertinaciter defensa.” And here it must
also be acknowledged that particular modes of belief or un
belief, not tending to overturn christianity itself, or to sap the
foundations of morality, are by no means the object of coercion
by the civil magistrate. What doctrines shall therefore be ad
judged heresy, was left by our old constitution to the deter

mination of the ecclesiastical judge; who had herein a most
arbitrary latitude allowed him. For the general definition of
an heretic given by Lyndewode," extends to the smallest de
viation from the doctrines of holy church: “haereticus est qui
dubitat de fide catholica, et qui negligit servare ea, quae Romana
ecclesia statuit, seu servare decreverat.”

Or, as the statute

2 Hen. IV. c. 15. expresses it in English, “teachers of er
roneous opinions, contrary to the faith and blessed determina- ,

tions of the holy church.” Very contrary this to the usage of
the first general councils, which defined all heretical doctrines
with the utmost precision and exactness. And what ought to
have alleviated the punishment, the uncertainty of the crime,
seems to have enhanced it in those days of blind zeal and pious
cruelty. It is true that the sanctimonious hypocrisy of the
canonists went at first no farther than enjoining penance, ex
communication, and ecclesiastical deprivation, for heresy;
though afterwards they proceeded boldly to imprisonment by

the ordinary, and confiscation of goods in pios usus. But in the
i 1 Hal. P. C. 384,

* cap, de haereticis.
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mean time they had prevailed upon the weakness of bigotted
princes, to make the civil power subservient to their purposes,
by making heresy not only a temporal, but even a capital of
fence: the Romish ecclesiastics determining, without appeal,
whatever they pleased to be heresy, and shifting off to the se
cular arm the odium and drudgery of executions; with which
they themselves were too tender and delicate to intermeddle.
Nay, they pretended to intercede and pray, on behalf of the
convicted heretic, ut citra mortis periculum sententia circa eum
moderatur: well knowing at the same time that they were deli
vering the unhappy victim to certain death. Hence the capital [46]
punishments inflicted on the ancient Donatists and Mani
chaeans by the emperors Theodosius and Justinian:" hence
also the constitution of the emperor Frederic mentioned by
Lyndewode," adjudging all persons without distinction to be
burnt with fire, who were convicted of heresy by the eccle
siastical judge. The same emperor, in another constitution,”
ordained that if any temporal lord, when admonished by the
church, should neglect to clear his territories of heretics within
a year, it should be lawful for good catholics to seize and oc

cupy the lands, and utterly to exterminate the heretical pos
sessors. And upon this foundation was built that arbitrary
power, so long claimed and so fatally exerted by the pope, of
disposing even of the kingdoms of refractory princes to more
dutiful sons of the church. The immediate event of this consti

tution was something singular, and may serve to illustrate at
once the gratitude of the holy see, and the just punishment of
the royal bigot: for upon the authority of this very constitution,
the pope afterwards expelled this very emperor Frederic from
his kingdom of Sicily, and gave it to Charles of Anjou.”
Christianity being thus deformed by the daemon of perse
cution upon the continent, we cannot expect that our own
island should be entirely free from the same scourge. And
therefore we find among our ancient precedents" a writ de hae
retico comburendo, which is thought by some to be as ancient
as the common law itself. However it appears from thence,
that the conviction of heresy by the common law was not in

any petty ecclesiastical court, but before the archbishop him
self in a provincial synod; and that the delinquent was deli
vered over to the king to do as he should please with him: so
that the crown had a controul over the spiritual power, and might
| Decretal. l. 5. t. 40, c. 27.
m Cod. l. 1. tit. 5.
o Cod. 1. 5. 4.
p Baldus in Cod. 1. 5. 4.

n c. de haereticis.
q F. N. B. 269.
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pardon the convict by issuing no process against him; the
writ de haeretico comburendo being not a writ of course, but
issuing only by the special direction of the king in council."
[47]

But in the reign of Henry the Fourth, when the eyes of the
christian world began to open, and the seeds of the protestant
religion (though under the opprobrious name of lollardy") took
root in this kingdom; the clergy taking advantage from the
king's dubious title to demand an increase of their own power,
obtained an act of parliament," which sharpened the edge of
persecution to its utmost keenness. For, by that statute, the
diocesan alone, without the intervention of a synod, might
convict of heretical tenets; and unless the convict abjured his
opinions, or if after abjuration he relapsed, the sheriff was
bound er officio, if required by the bishop, to commit the un
happy victim to the flames, without waiting for the consent of
the crown. By the statute 2 Hen. V. c. 7. lollardy was also made
a temporal offence, and indictable in the king's courts; which
did not thereby gain an exclusive, but only a concurrent juris
diction with the bishop's consistory.
Afterwards, when the final reformation of religion began to
advance, the power of the ecclesiastics was somewhat mode
rated: for though what heresy is, was not then precisely
defined, yet we were told in some points what it is not : the
statute 25 Hen. VIII. c. 14. declaring that offences against the
see of Rome are not heresy; and the ordinary being thereby
restrained from proceeding in any case upon mere suspicion;

that is, unless the party be accused by two credible witnesses,
or an indictment of heresy be first previously found in the

king's courts of common law. And yet the spirit of persecu
tion was not then abated, but only diverted into a lay channel.
For in six years afterwards, by statute 31 Hen. VIII. c. 14, the
bloody law of the six articles was made, which established the
six most contested points of popery, transubstantiation, com
munion in one kind, the celibacy of the clergy, monastic vows,
the sacrifice of the mass, and auricular confession; which

[48] points were “ determined and resolved by the most godly
study, pain, and travail of his majesty: for which his most
humble and obedient subjects, the lords spiritual and temporal,
r 1 Hal. P. C. 395.

* So called not from lolium, or tares, (an etymology which was afterwards devised
in order to justify the burning of them, Matth. xiii. 30.) but from one Walter Lolbard,
a German reformer, A. D. 1315, Mod. Un. Hist. xxvi. 13. Spelm. Gloss, 371.
* 2 Hen, IV. c. 15.
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and the commons, in parliament assembled, did not only render
and give unto his highness their most high and hearty thanks,”
but did also enact and declare all oppugners of the first to be
heretics, and to be burnt with fire; and of the five last to be
felons, and to suffer death. The same statute established a

new and mixed jurisdiction of clergy and laity for the trial and
conviction of heretics; the reigning prince being then equally

intent on destroying the supremacy of the bishops of Rome,
and establishing all other their corruptions of the christian
religion.
I shall not perplex this detail with the various repeals and
revivals of these sanguinary laws in the two succeeding reigns;
but shall proceed directly to the reign of queen Elizabeth;
when the reformation was finally established with temper and
decency, unsullied with party rancour, or personal caprice and
resentment. By statute 1 Eliz. c. 1. all former statutes relating
to heresy are repealed, which leaves the jurisdiction of heresy
as it stood at common law; viz. as to the infliction of common

censures, in the ecclesiastical courts; and in case of burning
the heretic, in the provincial senate only." Sir Matthew Hale
is indeed of a different opinion, and holds that such power re
sided in the diocesan also, though he agrees, that in either case
the writ de haeretico comburendo was not demandable of common

right, but grantable or otherwise merely at the king's discre
tion." But the principal point now gained was, that by this
statute a boundary is for the first time set to what shall be
accounted heresy; nothing for the future being to be so deter
mined, but only such tenets, which have been heretofore so
declared, 1. By the words of the canonical scriptures: 2. By
the first four general councils, or such others as have onl
used the words of the holy scriptures'; or, 3. Which shall
hereafter be so declared by the parliament, with the assent of
the clergy in convocation. Thus was heresy reduced to a
greater certainty than before ; though it might not have been
the worse to have defined it in terms still more precise and

particular: as a man continued still liable to be burnt, for [49]
what perhaps he did not understand to be heresy till the
ecclesiastical judge so interpreted the words of the canonical
scriptures.
For the writ de haeretico comburendo remained still in force;

and we have instances of its being put in execution upon two
* 5 Rep. 23, 12 Rep. 56, 92.

* 1 Hal. P. C. 405.
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anabaptists in the seventeenth of Elizabeth, and two arians in
the ninth of James the First. But it was totally abolished, and
heresy again subjected only to ecclesiastical correction pro
salute animae, by virtue of the statute 29 Car. II. c. 9. For in

one and the same reign, our lands were delivered from the
slavery of military tenures, our bodies from arbitrary impri
sonment by the habeas corpus act; and our minds from the
tyranny of superstitious bigotry, by demolishing this last
badge of persecution in the English law.
In what I have now said, I would not be understood to de

rogate from the just rights of the national church, or to favour
a loose latitude of propagating any crude undigested senti
ments in religious matters. Of propagating, I say; for the bare
entertaining them, without an endeavour to diffuse them, seems
hardly cognizable by any human authority. I only mean to
illustrate the excellence of our present establishment, by look
ing back to former times. Everything is now as it should be,
with respect to the spiritual cognizance, and spiritual punish
ment, of heresy: unless perhaps that the crime ought to be more
strictly defined, and no prosecution permitted, even in the eccle
siastical courts, till the tenets in question are by proper au
thority previously declared to be heretical. Under these restric
tions it seems necessary for the support of the national religion,
that the officers of the church should have power to censure
heretics; yet not to harass them with temporal penalties, much
less to exterminate or destroy them. The legislature hath in
deed thought it proper, that the civil magistrate should again
interpose, with regard to one species of heresy, very prevalent
in modern times; for by statute 9 & 10 W. III. c. 32. if any
person educated in the christian religion, or professing the

same, shall by writing, printing, teaching, or advised speaking,
deny any one of the persons of the holy Trinity to be God, or
[ 50 J maintain that there are more gods than one, he shall undergo
the same penalties and incapacities, which were just now men
tioned to be inflicted on apostasy by the same statute. (3)
And thus much for the crime of heresy.
(3) This statute has been repealed as
far as it affects unitarians only, by the

fence of blasphemy, but only given a cu

53 Geo. III. c. 160.

And it seems also the 53 Geo. III. c. 160.

Prosecutions for

mulative punishment. See post,54, n. (7)

reviling the Trinity, seem to have been

does not alter the common law, but only

generally framed on the construction of

removes the penalties imposed upon per
sons denying the Trinity, by 9 & 10 W.
III, c. 32. and extends to such persons

the common law. The 9 & 10 W. III. has
not altered the common law as to the of.
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III. Another species of offences against religion are those ºº::
which
the established
church.
these are either
posi-established
tive or affect
negative:
positive, by
revilingAnd
its ordinances;
or negachurch.
tive, by non-conformity to its worship. Of both of these in
their order.

-

1. And, first, of the offence of reviling the ordinances of the ...
church. This is a crime of a much grosser nature than the church.(3)
other of mere non-conformity: since it carries with it the
utmost indecency, arrogance, and ingratitude; indecency, by
setting up private judgment in virulent and factious opposition

to public authority: arrogance, by treating with contempt and
rudeness what has at least a better chance to be right than the
singular notions of any particular man; and ingratitude, by
denying that indulgence and undisturbed liberty of conscience
to the members of the national church, which the retainers to

every petty conventicle enjoy. However, it is provided by
statutes 1 Edw. VI. c. 1. and l Eliz. c. 1. that whoever reviles

the sacrament of the Lord’s supper shall be punished by fine
and imprisonment; and by the statute 1 Eliz. c. 2. if any mi
nister shall speak any thing in derogation of the book of com
mon prayer, he shall, if not beneficed, be imprisoned one year
for the first offence, and for life for the second : and if he be

beneficed, he shall for the first offence be imprisoned six
months, and forfeit a year's value of his benefice: for the second
offence he shall be deprived, and suffer one year's imprison
ment: and, for the third, shall in like manner be deprived, and
suffer imprisonment for life. And if any person whatsoever
shall, in plays, songs, or other open words, speak any thing in
derogation, depraving, or despising of the said book, or shall
forcibly prevent the reading of it, or cause any other service to
be used in its stead, he shall forfeit for the first offence an
hundred marks; for the second, four hundred; and for the

third, shall forfeit all his goods and chattels, and suffer impri-,

sonment for life. (5) These penalties were framed in the infancy [51]
of our present establishment, when the disciples of Rome and
of Geneva united in inveighing with the utmost bitterness

against the English liturgy and the terror of these laws (for
they seldom, if ever, were fully executed), proved a principal
means, under Providence, of preserving the purity as well as
the benefits conferred upon all other protestant dissenters, by 1 W. & M. s. 1.
c. 18. 1 Bar. & Cres. 26.

(4) See 3 B. & A. 161. 1 B. & C. 26.

(5) This statute of 1 Eliz. c. 2, was

repealed, as far as relates to protestant
dissenters, by the 31 Geo. III. c. 32.
s. 3.
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decency of our national worship. Nor can their continuance to
this time (of the milder penalties at least) be thought too severe
and intolerant; so far as they are levelled at the offence, not

of thinking differently from the national church, but of railing
at that church and obstructing its ordinances, for not submitting
its public judgment to the private opinion of others. For,
though it is clear that no restraint should be laid upon rational
and dispassionate discussions of the rectitude and propriety of
the established mode of worship; yet contumely and contempt
are what no establishment can tolerate." A rigid attachment
to trifles, and an intemperate zeal for reforming them, are
equally ridiculous and absurd ; but the latter is at present the
less excusable, because from political reasons, sufficiently
hinted at in a former volume," it would now be extremely un
advisable to make any alterations in the service of the church;
unless by its own consent, or unless it can be shewn that some
manifest impiety or shocking absurdity will follow from conti
nuing the present forms.

:Nººr

2.

Non-conformity to the worship

or negative branch of this offence.

of the church is the other,
And for this there is much

more to be pleaded than for the former; being a matter of
private conscience, to the scruples of which our present laws
have shewn a very just and christian indulgence. For un
doubtedly all persecution and oppression of weak consciences,
on the score of religious persuasions, are highly unjustifiable
upon every principle of natural reason, civil liberty, or sound
religion. But care must be taken not to carry this indulgence

[ 52 ) into such extremes, as may endanger the national church :
there is always a difference to be made between toleration and
establishment.

*...,

Non-conformists are of two sorts: first, such as absent them

two ort, as, selves from divine worship in the established church, through

... total irreligion, and attend the service of no other persuasion.
These by the statutes of 1 Eliz. c. 2. 23 Eliz. c. 1. and 3 Jac. I.
c. 4. forfeit one shilling to the poor every Lord's day they so
absent themselves, and 201. to the king if they continue such

default for a month together. And if they keep any inmate,
thus irreligiously disposed, in their houses, they forfeit 10l.
per month.
* By an ordinance 23 Aug. 1645, which continued till the restoration, to preach,
write, or print any thing in derogation or depraving of the directory, for the then
established presbyterian worship, subjected the offender upon indictment to a dis
cretionary fine, not exceeding 50 pounds. (Scobell. 98.)
w Vol. I. p. 8.
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The second species of non-conformists are those who offend; º:
through a mistaken or perverse zeal. Such were esteemed by taken or per

our laws, enacted since the time of the reformation, to be ““
papists and protestant dissenters: both of which were sup
posed to be equally schismatics in not communicating with the
national church; with this difference, that the papists divided
from it upon material, though erroneous, reasons; but many
of the dissenters upon matters of indifference, or, in other
words, upon no reason at all. Yet certainly our ancestors
were mistaken in their plans of compulsion and intolerance.
The sin of schism, as such, is by no means the object of tem
poral coercion and punishment. If through weakness of in
tellect, through misdirected piety, through perverseness and
acerbity of temper, or (which is often the case) through a

prospect of secular advantage in herding with a party, men
quarrel with the ecclesiastical establishment, the civil magis
trate has nothing to do with it, unless their tenets and practice
are such as threaten ruin or disturbance to the state.

He

is bound indeed to protect the established church: and, if this
can be better effected, by admitting none but its genuine mem
bers to offices of trust and emolument, he is certainly at liberty

so to do : the disposal of offices being matter of favour and
discretion. But, this point being once secured, all persecution
for diversity of opinions, however ridiculous or absurd they
may be, is contrary to every principle of sound policy and civil

freedom. The names and subordination of the clergy, the [ 53
posture of devotion, the materials and colour of the minister's
garment, the joining in a known or unknown form of prayer,
and other matters of the same kind, must be left to the option
of every man's private judgment.
-- "

-

With regard therefore to protestant dissenters, although the Protestant

experience of their turbulent disposition in former times oc- “"“”
casioned several disabilities and restrictions (which I shall not

undertake to justify) to be laid upon them by abundance of sta
tutes, yet at length the legislature, with a spirit of true mag
nanimity, extended that indulgence to these sectaries, which

they themselves, when in power, had held to be countenancing
schism, and denied to the church of England. The penalties
are conditionally suspended by the statute 1 W. & M. st. 1.
c. 18. “ for exempting their majesties’ protestant subjects, dis
x 23 Eliz. c. 1. 29 Eliz. c. 6.

35 Eliz. c. 1. 22 Car. II. c. 1.

y The ordinance of 1645 (before cited) inflicted imprisonment for a year on the
third offence, and pecuniary penalties on the former two; in case of using the book of
common prayer not only in a place of public worship, but also in any private family.
t

*
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senting from the church of England, from the penalties of cer
tain laws,” commonly called the toleration act; which is con
firmed by the statute 10 Ann. c. 2. and declares that neither
the laws above mentioned, nor the statutes 1 Eliz. c. 2. § 14.

3 Jac. 1. c.4 & 5. nor any other penal laws made against popish
recusants (except the test acts), shall extend to any dissenters,
other than papists and such as deny the Trinity: provided, 1.
that they take the oaths of allegiance and supremacy (or make
a similar affirmation, being quakers”) and subscribe the decla
ration against popery; 2. that they repair to some congregation
certified to and registered in the court of the bishop or arch
deacon, or at the county sessions; 3. that the doors of such
meeting-house shall be unlocked, unbarred, and unbolted; in
default of which the persons meeting there are still liable to
all the penalties of the former acts. Dissenting teachers, in
order to be exempted from the penalties of the statutes 13
& 14 Car. II. c. 4.

15 Car. II. c. 6.

17 Car. II. c. 2. and 22

Car. II. c. 1. are also to subscribe the articles of religion
mentioned in the statute 13 Eliz. c. 12. (which only concern
the confession of the true christian faith, and the doctrine

of the sacraments), with an express exception of those re
[ 54 ) lating to the government and powers of the church, and to in

fant baptism; or if they scruple subscribing the same, shall
make and subscribe the declaration prescribed by statute 19
Geo.III. c. 44. professing themselves to be christians and pro
testants, and that they believe the scriptures to contain the
revealed will of God, and to be the rule of doctrine and prac
tice. Thus, though the crime of non-conformity is by no means
universally abrogated, it is suspended and ceases to exist
with regard to these protestant dissenters, during their com
pliance with the conditions imposed by these acts: and, under
these conditions, all persons, who will approve themselves no
papists or oppugners of the Trinity, are left at full liberty to
act as their consciences shall direct them, in the matter of reli

gious worship. And if any person shall wilfully, maliciously,
or contemptuously disturb any congregation, assembled in any
church or permitted meeting-house, or shall misuse any preacher
or teacher there, he shall (by virtue of the same statute, 1 W.
& M.) be bound over to the sessions of the peace, and forfeit
twenty pounds. (6) But by statute 5 Geo. I. c. 4. no mayor
* See stat. 8 Geo. I. c. 6.

(6) To constitute an offence within
this act, the party must come into the
place of worship. See 5 T. R. 542.

The enactment is repeated, without the
words, “ come into,” in the 52 Geo. III.
c. 155. s. 12, which imposes the heavier

CHAP. IV.-OFFENCES AGAINST GOD & RELIGION.

or principal magistrate must appear at any dissenting meeting
with the ensigns of his office,” on pain of disability to hold that
or any other office: the legislature judging it a matter of pro
priety, that a mode of worship, set up in opposition to the na
tional, when allowed to be exercised in peace, should be exer
cised also with decency, gratitude, and humility. Dissenters
also, who subscribe the declaration of the act 19 Geo. III. are

exempted (unless in the case of endowed schools, and colleges),
from the penalties of the statutes 13 & 14 Car. II. c.4. and 17
Car. II. c.2. which prohibit(upon pain of fine and imprisonment)
all persons from teaching school, unless they be licensed by

the ordinary, and subscribe a declaration of conformity to the
liturgy of the church, and reverently frequent divine service,
established by the laws of this kingdom. (7)
As to papists, what has been said of the protestant dissenters
would hold equally strong for a general toleration of them;
* Sir Humphrey Edwin, a lord mayor of London, had the imprudence soon after
the toleration act to go to a presbyterian meeting-house in his formalities; which is

alluded to by Dean Swift, in his tale of a tub, under the allegory of Jack getting on a
great horse, and eating custard.
penalty of 40l. The act applies only
where the thing is done wilfully and of
purpose, maliciously to disturb the con
gregation, or misuse the preacher, per

take and subscribe the oath and declara

tion specified in the 19 Geo.III. c.44.; and
if herefuse to take it, he must not teach or

preach, under a penalty of not exceeding

Abbott, C. J. 2 B. & C. 699. sed vid.
Peake R.132. 5 T. R. 542. Each de

10l, nor less than 10s, ; but he need not
go more than five miles from his place of

fendant is liable to the penalty. 5 T. R.

residence to take such oath. And by

542.

An indictment found at sessions

sect. 6. such person may compel a justice

may be removed into K. B. by prose

to administer such oath to him, and to

cutor before verdict. 5 T. R. 542. 4 M.

attest his subscription to such declara
tion, and give him a certificate thereof.

& S. 508.

(7) The 18 & 14 Car. II. c. 1, 17

By sect. 11. no place of public meeting

Car. II. c. 2. and 22 Car. II, c. 1., are re

for religious worship must have the doors

pealed by the 52 Geo.III. c. 155. s. 1. by
which all places of religious worship of
protestants must be certified to the bishop

ing therein during the time of such meet

of the diocese, or the archdeacon of the

archdeaconry, or to the justices at the
general or quarter sessions, and shall be
also registered, and a penalty to the
amount of 20l. and not less than 20s. may
be inflicted for permitting meetings in
places not so certified or registered. And

by sect.4.every person teachingor preach
ing at, or being in, such place so certi
fied, is exempted from penalties, as a

person who has taken the oath, and made
the declaration prescribed by the 1 W.
& M. st. 1. c. 18. or any act amending
the same. By sect. 5, every one preach

ing or teaching at such place so certified,
shall, when required by a magistrate,

fastened, so as to prevent persons enter
ing, under a penalty to the teacher of not
exceeding 20l. nor less than 10s. By
sect. 13, the act is not to affect the cele
bration of divine service, according to the
rights of the church of England and Ire

land, by ministers of such church, in places
before then used for that purpose, or li
censed or consecrated by any person so to
do, nor affect the jurisdiction of bishops,
or others exercising lawful authority in the
church, over the said church, according to
the rules and discipline of the same, and

to the laws of the realm. And by sect. 14.
the act is not to extend to quakers, nor
to meetings convened by them, or in any
manner to affect any act relating to them,
except those expressly above repealed. -

Papists.
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provided their separation was founded only upon difference of
opinion in religion, and their principles did not also extend to
a subversion of the civil government. If once they could be
brought to renounce the supremacy of the pope, they might
quietly enjoy their seven sacraments, their purgatory, and auri
cular confession; their worship of reliques and images; nay,
even their transubstantiation. But while they acknowledge a
foreign power, superior to the sovereignty of the kingdom,
they cannot complain if the laws of that kingdom will not treat
them upon the footing of good subjects.
*

1. Persons

professing
popery.

Let us therefore now take a view of the laws in force against
the papists; who may be divided into three classes, persons
professing popery, popish recusants convict, and popish priests.
1. Persons professing the popish religion, besides the former
penalties for not frequenting their parish church, are disabled
from taking their lands either by descent or purchase, after
eighteen years of age, until they renounce their errors: they
must at the age of twenty-one register their estates before

acquired, and all future conveyances and wills relating to them;
they are incapable of presenting to any advowson, or granting
to any other person any avoidance of the same; they may not
keep or teach any school under pain of perpetual imprison
ment; and if they willingly say or hear mass, they forfeit the one
two hundred, the other one hundred marks, and each shall
suffer a year's imprisonment. Thus much for persons, who, from
the misfortune of family prejudices or otherwise, have conceived
an unhappy attachment to the Romish church from their in
fancy, and publicly profess its errors. But if any evil industry is
used to rivet these errors upon them, if any person sends another
abroad to be educated in the popish religion, or to reside in
any religious house abroad for that purpose, or contributes to
their maintenance when there; both the sender, the sent, and

the contributor, are disabled to sue in law or equity, to be ex
ecutor or administrator to any person, to take any legacy or
deed of gift, and to bear any office in the realm, and shall for
feit all their goods and chattels, and likewise all their real
estate for life. And where these errors are also aggravated by
apostasy, or perversion, where a person is reconciled to the
[ 56 )
2. Popish
recusants
convicted.

see of Rome, or procures others to be reconciled, the offence

amounts to high treason. 2. Popish recusants, convicted in a
court of law of not attending the service of the church of Eng
land, are subject to the following disabilities, penalties, and
forfeitures, over and above those before mentioned. They are
considered as persons excommunicated they can hold no

CHAP. IV.-OFFENCES AGAINST GOD & RELIGION.

56

office or employment; they must not keep arms in their houses,
but the same may be seized by the justices of the peace; they
may not come within ten miles of London, on pain of 100l.;
they can bring no action at law, or suit in equity; they are not
permitted to travel above five miles from home, unless by
licence, upon pain of forfeiting all their goods; and they may
not come to court under pain of 100l. No marriage or burial
of such recusant, or baptism of his child, shall be had other
wise than by the ministers of the church of England, under
other severe penalties. A married woman, when recusant,
shall forfeit two-thirds of her dower or jointure, may not be
executrix or administratrix to her husband, nor have any part of

his goods; and during the coverture may be kept in prison,
unless her husband redeems her at the rate of 10l. a month, or
the third part of all his lands. And, lastly, as a feme-covert
recusant may be imprisoned, so all others must, within three
months after conviction, either submit and renounce their

errors, or, if required so to do by four justices, must abjure and
renounce the realm: and if they do not depart, or if they re

turn without the king's licence, they shall be guilty of felony,
and suffer death as felons without the benefit of clergy. There

is also an inferior species of recusancy (refusing to make the
declaration against popery, enjoined by statute 30 Car. II. st.

2. when tendered by the proper magistrate), which, if the party
resides within ten miles of London, makes him an absolute re

cusant convict; or if at a greater distance, suspends him from
having any seat in parliament, keeping arms in his house, or

any horse above the value of five pounds. This is the state, by
the laws now in being,” of a lay papist. But, 3. The remain [ 57]
ing species or degree, viz. popish priests, are in a still more 3. Popish
priests.
dangerous condition. For by statute 11 & 12 W. III. c. 4.

popish priests or bishops, celebrating mass, or exercising any
part of their functions in England, except in the houses of am
bassadors, are liable to perpetual imprisonment. And by the
statute 27 Eliz. c. 2. any popish priest, born in the dominions
of the crown of England, who shall come over hither from

beyond sea (unless driven by stress of weather, and tarrying
only a reasonable time"), or shall be in England three days
without conforming and taking the oaths, is guilty of high

treason; and, all persons harbouring him are guilty of felony
without the benefit of clergy.
b Stat. 23 Eliz. c. 1.

27 Eliz. c. 2.

-

29 Eliz. c. 6.

35 Eliz. c. 2.

1 Jac. I. c. 4.

3 Jac. I. c. 4. & 5. 7 Jac. I. c. 6. 3 Car. I. c. 3. 25 Car. II. c. 2. 30 Car. II. st. 2.
1 W. & M. c. 9. 15. & 26, 11 & 12 W. III. c. 4, 12 Ann. st. 2. c. 14. 1 Geo.I. st. 2.
c. 55. 3 Geo. I. c. 18, 11 Geo. II. c. 17.
• Raym. 377. Latch. 1.
WOL. I.W.

-

F
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Observa
tions on the

This is a short summary of the laws against the papists,
under their three several classes, of persons professing the po
pish religion, popish recusants convict, and popish priests. Of
which the president Montesquieu observes," that they are so
rigorous, though not professedly of the sanguinary kind, that
they do all the hurt that can possibly be done in cold blood.
But in answer to this it may be observed (what foreigners who
only judge from our statute-book are not fully apprized of),
that these laws are seldom exerted to their utmost rigour: and,
indeed, if they were, it would be very difficult to excuse them.
For they are rather to be accounted for from their history, and
the urgency of the times which produced them, than to be ap
proved (upon a cool review) as a standing system of law. The
restless machinations of the jesuits during the reign of Eliza
beth, the turbulence and uneasiness of the papists under the
new religious establishment, and the boldness of their hopes
and wishes for the succession of the queen of Scots, obliged
the parliament to counteract so dangerous a spirit by laws of
a great, and then perhaps necessary, severity. The powder
treason, in the succeeding reign, struck a panic into James I.
which operated in different ways: it occasioned the enacting
of new laws against the papists; but deterred him from putting
them in execution. The intrigues of queen Henrietta in the
reign of Charles I., the prospect of a popish successor in that
of Charles II., the assassination-plot in the reign of king Wil
liam, and the avowed claim of a popish pretender to the crown
[58] in that and subsequent reigns, will account for the extension
of these penalties at those several periods of our history. But
if a time should ever arrive, and perhaps it is not very distant,
when all fears of a pretender shall have vanished, and the
power and influence of the pope shall become feeble, ridiculous,
and despicable, not only in England, but in every kingdom of
Europe; it probably would not then be amiss to review and
soften these rigorous edicts; at least till the civil principles of
the Roman catholics called again upon the legislature to renew
them: for it ought not to be left in the breast of every merci
less bigot, to drag down the vengeance of these occasional laws
upon inoffensive, though mistaken subjects; in opposition to
the lenient inclination of the civil magistrate, and to the de
struction of every principle of toleration and religious liberty.

laws against
popery.

This hath partly been done by statute 18 Geo. III. c. 60. with
regard to such papists as duly take the oath therein prescribed,
4 Sp. L. b. 19, c. 27.
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of allegiance to his majesty, abjuration of the pretender, renun
ciation of the pope's civil power, and abhorrence of the doc

trines of destroying and not keeping faith with heretics, and
deposing or murdering princes excommunicated by authority
of the see of Rome: in respect of whom only the statute of 11
& 12 W. III. is repealed, so far as it disables them from pur

chasing or inheriting, or authorizes the apprehending or prose
cuting the popish clergy, or subjects to perpetual imprisonment
either them or any teachers of youth. (8)
execute the same by a deputy, to be ap
proved as if he were to act for himself as
principal. (Id. s. 7.) But every minister,
who has qualified, shall be exempt from
serving upon juries, and from being elected

(8) But now by the statute 31 Geo.III.
c. 32. (amended and explained by the 43
Geo. III. c. 30.), which may be called
the

toleration act of the Roman ca

tholics, all the severe and cruel restric
tions and penalties, enumerated by the
learned Judge, are removed from those
Roman catholics who are willing to com
ply with the requisitions of that statute;
which are, that they must appear at some

into any parochial office. (Id. s. 8.) And
all the laws for frequenting divine ser
vice on Sundays, shall continue in force,
except where persons attend some place
of worship allowed by this statute, or the

of the courts of Westminster, or at the

toleration act of the dissenters. 1 W. &

quarter-sessions held for the county, city,
or place where they shall reside, and shall

M. s. 1. c. 18.

make and subscribe a declaration, that

allowed under this act, he shall, as for

they profess the Roman catholic religion,
and also an oath which is exactly similar
to that required by the 18 Geo. III. c. 60.,

disturbing a dissenting meeting, be bound
over to the next sessions, and upon con
viction there, shall forfeit twenty pounds.

the substance of which is stated above in
the text. Of this declaration and oath

Sect. 10.

being duly made by any Roman catholic,
the officer of the court shall grant him a
certificate; and such officer shall yearly
transmit to the privy council lists of all
persons who have thus qualified them
selves within the year in his respective
court. The statute (sect. 4.) then pro
vides, that a Roman catholic, thus qua
lified, shall not be prosecuted under any
statute for not repairing to a parish church,
nor shall he be prosecuted for being a
papist, nor for attending or performing

officiate in any place of worship having
a steeple and a bell, or at any funeral
in a church or church-yard, or shall
wear the habits of his order, except in a
place allowed by this statute, or in a pri

mass or other ceremonies of the church

of Rome; provided (by sect. 5.) that no
place shall be allowed for an assembly to
celebrate such worship until it is certified
to the sessions; nor shall any minister
officiate in it, until his name and descrip
tion are recorded there. And (by sect. 6.

of 31 Geo. III. c. 32.) no such place of

id. s.9.

If any person disturb a congregation

But no Roman catholic minister shall

vate house, where there shall not be more

than five persons besides the family. Id.
s. 11. This statute shall not exempt Ro
man catholics from the payment of tithes,
or other dues, to the church; nor shall it
affect the statutes concerning marriages,
or any law respecting the succession to
the crown. Id. s. 12. No person, who
has qualified, shall be prosecuted for in
structing youth, except in an endowed
school, or a school in one of the English
universities; and except also, that no
Roman catholic schoolmaster shall re

ceive into his school the child of any pro
testant father, id. ss. 13, 14, 15. ; nor

assembly shall have its doors locked or

shall any Roman catholic keep a school

barred during the time of meeting or di

until his, or her, name be recorded as a

vine worship.
If any Roman catholic whatever is
elected constable, churchwarden, over
seer, or into any parochial office, he may

teacher at the sessions. Id. s. 16.

-

-

r

But no religious order is to be esta
blished ; and every endowment of a
school or college by a Roman catholic
4)
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other
regula.
tions to se
cure the es
tablished
church.

In order the better to secure the established church against

perils from non-conformists of all denominations, infidels,
turks, jews, heretics, papists, and sectaries, there are however

two bulwarks erected; called the corporation and test acts: by
the former of which no person can be legally elected to any

office relating to the government of any city or corporation,
unless, within a twelvemonth before he has received the sacra

ment of the Lord's supper according to the rites of the church
of England; and he is also enjoined to take the oaths of alle

giance and supremacy at the same time that he takes the oath
of office : or, in default of either of these requisites, such elec
tion shall be void. (9) The other, called the test act,' directs
all officers, civil and military, to take the oaths and make the
[59] declaration against transubstantiation, in any of the king's
courts at Westminster, or at the quarter sessions, within six
calendar months after their admission; and also within the

same time (10) to receive the sacrament of the Lord's supper,
• Stat. 13 Car. II. st. 2. c. 1.

* Stat. 25 Car. II. c. 2. explained by 9 Geo. II. c. 26.
shall still be superstitious and unlawful.
Id. s.17. And no person henceforth shall be
summoned to take the oath of supremacy,
and the declaration against transubstan
tiation. Id. s. 18.

Nor shall Roman ca

tholics, who have qualified, be removable
from London and Westminster, id. s.19.;
neither shall any peer, who has qualified,
be punishable for coming into the pre
sence, or palace, of the king or queen. Id.
s. 20. And no papist whatever shall be
any longer obliged to register their names

must take the oath of supremacy.

Ibid.

180.

The Roman catholics in Ireland are

permitted to vote at elections, but they
cannot sit in either house of parliament.
A bequest or disposition for the pur

pose of educating children in the Roman
catholic religion is unlawful. But the
fund will not pass to the testator's next
of kin, but it shall be applied to such
charitable purposes as his majesty shall

please to direct by his sign manual. 7

and estates, or enrol their deeds and

Ves. Jun. 490.

wills. Id. s. 21. And every Roman ca
tholic, who has qualified, may be per
mitted to act as a barrister, attorney, and
notary. Id. s. 22.
By the 43 Geo.III. c. 30. Roman ca
tholics, taking the oath, and making the

tion into a corporate office shall not be
void on account of the person elected
having omitted to receive the sacrament
within a year before the election, unless

declaration prescribed by 31 Geo. III.

after his election, or unless a prosecution

(9) By the 5 Geo.I. c. 6. § 3. the elec

he shall be removed within six months

c. 32. shall be entitled to all the benefits

be commenced within that time, and be

given by 10 Geo. III, c. 60. as fully as if
they had taken the oath therein pre

carried on without delay; and during

The Roman catholics cannot sit in either

that time the office is not void, but only
voidable; and the person elected, until
a removal or prosecution within the time

house of parliament, because every mem

limited, is entitled to all the incidental

ber of parliament must take the oath of
supremacy, and repeat and subscribe the
declaration against transubstantiation:

rights of his office in as full an extent as

see 1 vol. 164. Nor can they vote at

Burr. 1016.

scribed.

-

if he had actually received the sacrament
within a year previous to his election. 2

elections for the members of the house of

(10) The 25 Car. II. c. 2. the original

coumons, because, before they vote, they

test act, required that both the sacrament
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according to the usage of the church of England, in some
public church immediately after divine service and sermon, and
to deliver into court a certificate thereof signed by the minister
and churchwarden, and also to prove the same by two credible
witnesses; upon forfeiture of 500l. and disability to hold the
said office. (11) And of much the same nature with these is
the statute 7 Jac. I. c. 2. which permits no persons to be natu
ralized or restored in blood, but such as undergo a like test:
which test having been removed in 1753, in favour of the Jews,
was the next session of parliament restored again with some
precipitation.

::
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Thus much for offences, which strike at our national religion,
or the doctrine and discipline of the church of England in par
ticular. I proceed now to consider some gross impieties and
general immoralities, which are taken notice of and punished
by our municipal law; frequently in concurrence with the ecclesiastical, to which the censure of many of them does also of
right appertain; though with a view somewhat different: the
spiritual court punishing all sinful enormities for the sake of
reforming the private sinner, pro salute animae : while the tem-.

poral courts resent the public affront to religion and morality or

-

.

.

which all government must depend for support, and correct more . .
for the sake of example than private amendment.

i3
The fourth species of offences therefore, more immediately Iv. Blas.

against God and religion, is that of blasphemy against the Al-".
mighty, by denying his being or providence; or by contume
lious reproaches of our Saviour Christ. (12) Whither also may
and the oaths should be taken within

bles, and practisers of the law. 1 Geo.I.

three months; and by subsequent sta
tutes, the time for taking the oaths
has been enlarged to six months; but
the time for taking the sacrament re

st. 2. c. 13.
c. 26.

mains unaltered, which must still be
taken within three months after admis

sion into the office. And by several sta
tutes subsequent to the test act, various
descriptions of persons, whose offices are
not considered civil or military, are re
quired to take the oaths within six months
after theirrespective appointments,though
they are not required to take the sacra
ment. Amongst these are all ecclesias.
tical persons promoted to benefices, mem
bers of colleges, who have attained the
age of 18 years, teachers of scholars or
pupils, dissenting ministers, high consta

2 Geo. II. c. 31.

9 Geo. II.

-

(11) But before the end of every ses
sion of parliament, an act is passed to
indemnify all persons who have not com
plied with the requisition of the corpo
ration and test acts, provided they qua
lify themselves within a time specified in
the act; and provided also, that judgment
in any action or prosecution has not been
obtained against them for their former
omission.

(12) It is not lawful even to publish a
correct account of the proceedings in a
court of justice, if it contain matter of a

scandalous, blasphemous, or indecent na
ture, 3 B. & A. 167. ; and a publication

stating our Saviour to be an impostor,

(30
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be referred all profane scoffing at the holy scripture, or expos
ing it to contempt and ridicule. These are offences punishable
at common law by fine and imprisonment, or other infamous
corporal punishment:5 (13) for christianity is part of the laws
of England."(14)
V. Swearing

V. Somewhat allied to this, though in an inferior degree, is

“ the offence of profane and common swearing and cursing. By
[60 l the last statute against which, 19 Geo. II. c. 21. which repeals
all former ones, every labourer, sailor, or soldier profanely
cursing or swearing shall forfeit 1s. ; every other person under
the degree of a gentleman 2s. ; and every gentleman or person
of superior rank 5s. to the poor of the parish; and, on the
second conviction, double; and, for every subsequent offence,
treble the sum first forfeited; with all charges of conviction:
and in default of payment shall be sent to the house of correc
tion for ten days. Any justice of the peace may convict upon his
. . . . . . own hearing, or the testimony of one witness; and any con
stable or peace officer, upon his own hearing, may secure any
offender and carry him before a justice, and there convict

- - -

-

- -

...

him. (15) If the justice omits his duty, he forfeits 5l. and the

. . . constable 40s. And the act is to be read in all parish churches
- - - - and public chapels, the Sunday after évery quarter-day, on
s 1 Hawk. P. C. 7.

* 1 Ventr. 293. 2 Strange, 834.

and a murderer in principle, and a fa
natic, is a libel at common law. 1 B. &
C. 26. The general law as to this offence,
as collected from 2 Stra. 834. Fitzg. 64.
Barn. R. 162. is, that it is illegal to write

against christianity in general, that it is

8 ed., vol. 3. tit. Profaneness, 215. n. 3.
For a second offence the defendant may
be fined or imprisoned, or banished for
such a number of years as the court shall
think fit, 60 Geo. III, and 1 Geo. IV. c.

a malicious design to undermine it al

8. s. 4. ; and by the same act, after con
viction, all copies of the blasphemous
work may be seized; but if judgment be
arrested or reversed, they are to be re- .

together; but that it is not illegal to

stored.

write, with decency, on controverted
points, whereby it is possible some arti
cles of belief may be affected.
(13) The statute of 9 & 10 Wm. III.

(14) See ante, 44.50. 1 Bar. & C. 56.
(15) The conviction must be within
eight days after the offence, $ 12. Each
oath or curse being a distinct complete
offence, there can be no question, I con
ceive, but a person may incur any num

also illegal to write against any one of its
evidences or doctrines, so as to manifest

c. 32. before noticed, has not altered the
common law as to the offence of blas

phemy, but only given a cumulative pu
nishment, 3 B. & A. 161. ; and it seems
that the 53 Geo. III. c. 160. before no
ticed, does not alter the common law,

but only removes the penalties imposed
by the 9 & 10 Wm. III. c. 32. on persons

denying the Trinity, and extends to them

ber of penalties in one day, though Dr.
Burn doubts whether any number of oaths
or curses in one day amounts to more
than one offence. 3 Burn, 325.

Persons

belonging to his majesty's navy, if guilty
of profane cursing and swearing, are
liable to suffer such punishment as a
court-martial shall think proper to in

the benefits conferred on all other pro
testant dissenters by 1 Wm. & M. c. 18.

flict. 22 Geo. II, c. 33.-Mr. Christian's

s. 1. 1 B. & C. 26, See Burn Ecc. Law,

note.
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pain of 5l. to be levied by warrant from any justice.(16) Besides
this punishment for taking God's name in vain in common dis
course, it is enacted by statute 3 Jac. I. c. 21. that if in any
stage-play, interlude, or shew, the name of the holy Trinity,
or any of the persons therein, be jestingly or profanely used,

the offender shall forfeit 10l. one moiety to the king, and the
other to the informer.

VI. A sixth species of offence against God and religion, of vi. witch.
craft, con
which our ancient books are full, is a crime of which one knows juration,
in

not well what account to give. I mean the offence of witchcraft, º,
or sorcery.

conjuration, inchantment, or sorcery. To deny the possibility,
nay, actual existence of witchcraft and sorcery, is at once flatly
to contradict the revealed word of God, in various passages both
of the Old and New Testament: and the thing itself is a truth
to which every nation in the world hath in its turn borne testi
mony, either by examples seemingly well attested, or by prohi
bitory laws; which at least suppose the possibility of commerce
with evil spirits. The civil law punishes with death not only
the sorcerers themselves, but also those who consult them,i

imitating in the former the express law of God," “thou shalt
not suffer a witch to live.” And our own laws, both before and

since the conquest, have been equally penal; ranking this crime
in the same class with heresy, and condemning both to the [6] ]
flames." The president Montesquieu" ranks them also both

together, but with a very different view : laying it down as an
important maxim, that we ought to be very circumspect in the

prosecution of magic and heresy; because the most unexcep
tionable conduct, the purest morals, and the constant practice
of every duty in life, are not a sufficient security against the

suspicion of crimes like these. And indeed the ridiculous stories
that are generally told, and the many impostures and delusions
that have been discovered in all ages, are enough to demolish

-

all faith in such a dubious crime; if the contrary evidence were
not also extremely strong. Wherefore it seems to be the most
eligible way to conclude, with an ingenious writer of our own,"
that in general there has been such a thing as witchcraft; though
one cannot give credit to any particular modern instance of it.
Our forefathers were stronger believers, when they enacted

by statute 33 Hen. VIII. c. 8. all witchcraft and sorcery to be
i Cod. l. 9. c. 18.

m Sp. L. b. 12. c. 5.

k Exod. xxii. 18.

! 3 Inst. 44.

* Mr. Addison, Spect. No. 117.

(16) By the 4 Geo. IV. c. 31. this latter provision is repealed.
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felony without benefit of clergy; and again by statute 1 Jac. I.
c. 12. that all persons invoking any evil spirit, or consulting,
covenanting with, entertaining, employing, feeding, or reward
ing any evil spirit; or taking up dead bodies from their graves
to be used in any witchcraft, sorcery, charm, or inchantment;
or killing or otherwise hurting any person by such infernal arts,
should be guilty of felony without benefit of clergy, and suffer
death. And, if any person should attempt by sorcery to dis
cover hidden treasure, or to restore stolen goods, or to provoke
unlawful love, or to hurt any man or beast, though the same
were not effected, he or she should suffer imprisonment and
pillory for the first offence, and death for the second. These
acts continued in force till lately, to the terror of all ancient
females in the kingdom ; and many poor wretches were sacri
ficed thereby to the prejudice of their neighbours, and their own
illusions; not a few having, by some means or other, confessed
the fact at the gallows. But all executions for this dubious
crime are now at an end; our legislature having at length fol
lowed the wise example of Louis XIV. in France, who thought
proper by an edict to restrain the tribunals of justice from re
ceiving informations of witchcraft.” And accordingly it is with
us enacted by statute 9 Geo. II. c. 5. that no prosecution shall

for the future be carried on against any persons for conjuration,
witchcraft, sorcery, or inchantment. (17) But the misdemesnor
of persons pretending to use witchcraft, tell fortunes, or discover

stolen goods by skill in the occult sciences, is still deservedly
punished
with(18)
a year's imprisonment, and standing four times
in the pillory.
•

VII. Relie

gious in
postors.

VII. A seventh species of offenders in this class are all reli

gious impostors: such as falsely pretend an extraordinary com
mission from heaven; or terrify and abuse the people with false
denunciations of judgments. These, as tending to subvert all
religion, by bringing it into ridicule and contempt, are punish
able by the temporal courts with fine, imprisonment, and in
famous corporal punishment.”
• Voltaire Siecl. Louis XIV. ch. 29. Mod. Un. Hist. xxv. 215. Yet Voughlans (de
droit criminel, 353. 459.) still reckons up sorcery and witchcraft among the crimes
punishable in France.

P 1 Hawk. P. C. 7.

(17) By 1 & 2 Geo. IV. the statute
as to Ireland, in cases of witchcraft, &c.
is repealed.

(18) By the vagrant act, 5 Geo. IV.
c. 8. s.4., persons pretending or professing to tell fortunes, or using any subtle

craft, means, or device, by palmistry or
otherwise, to deceive and impose on any
of his majesty's subjects, are rogues and
vagabonds. See further, as to this and
the vagrant act, post, 169.
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VIII. Simony, or the corrupt presentation of any one to an viii. si.
ecclesiastical benefice for gift or reward, is also to be considered “”
as an offence against religion; as well by reason of the sacred

ness of the charge which is thus profanely bought and sold, as
because it is always attended with perjury in the person’ pre
sented." (19) The statute 31 Eliz. c. 6. (which, so far as it re

lates to the forfeiture of the right of presentation, was consi
dered in a former book') enacts, that if any patron, for money
or any other corrupt consideration or promise, directly or indi
rectly given, shall present, admit, institute, induct, install, or
collate any person to an ecclesiastical benefice or dignity, both
the giver and taker shall forfeit two years’ value of the benefice
or dignity; one moiety to the king, and the other to any one
who will sue for the same. If persons also corruptly resign or
exchange their benefices, both the giver and taker shall in like
manner forfeit double the value of the money or other corrupt

consideration. (20) And persons who shall corruptly ordain or
license any minister, or procure him to be ordained or licensed
(which is the true idea of simony), shall incur a like forfeiture
of forty pounds; and the minister himself of ten pounds, besides [63 ]
an incapacity to hold any ecclesiastical preferment for seven
years afterwards. Corrupt elections and resignations in colleges,
hospitals, and other eleemosynary corporations, are also pu
nished by the same statute with forfeiture of the double value,

vacating the place or office, and a devolution of the right of
election for that turn to the crown.

IX. Profanation of the Lord's day, vulgarly (but improperly) Ix. sabbath.
called sabbath-breaking, is a ninth offence against God and reli- ****
gion, punished by the municipal law of England. For, besides

the notorious indecency and scandal of permitting any secular
business to be publicly transacted on that day, in a country
q 3 Inst. 156.

(19) But according to 2 Bla. Rep. 1052.
1 Ld. Raym. 449. Moore Rep. 564. si
mony is not an offence criminally punish
able at common law.

(20) Any resignation or exchange for
money is corrupt, however apparently

* See vol. II. p. 279.
son. The annuity being afterwards in
arrear, the bond was put in suit, and the
defendant pleaded the simoniacal resig
nation in bar; and lord Mansfield and
the court, though they declared that it
was an unconscientious defence, yet as

fair the transaction: as where a father,

the resignation had been made for money,

wishing that his son in orders should be
employed in the duties of his profession,
agreed to secure, by a bond, the payment
of an annuity exactly equal to the annual
produce of a benefice, in consideration of
the incumbent's resigning in favour of his

determined that it was corrupt and simo
niacal, and in consequence that the bond
was void. Young v. Jones, E.T. 1782.Mr. Christian's note.

See further, as

to simony, ante, 2 vol. 278. notes 14 to
21.
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professing christianity, and the corruption of morals which
usually follows its profanation, the keeping one day in seven
holy, as a time of relaxation and refreshment as well as for pub
lic worship, is of admirable service to a state, considered merely

as a civil institution. It humanizes by the help of conversation
and society the manners of the lower classes; which would
otherwise degenerate into a sordid ferocity and savage selfish
ness of spirit: it enables the industrious workman to pursue his
occupation in the ensuing week with health and cheerfulness:
it imprints on the minds of the people that sense of their duty to
God, so necessary to make them good citizens; but which yet
would be worn out and defaced by an unremitted continuance
of labour, without any stated times of recalling them to the
worship of their Maker. And therefore the laws of king Athel
stan" forbad all merchandizing on the Lord's day, under very
severe penalties. And by the statute 27 Hen. VI. c. 5. no fair

or market shall be held on the principal festivals, Good Friday,
or any Sunday (except the four Sundays in harvest), on pain
of forfeiting the goods exposed to sale. And since, by the
statute 1 Car. I. c. 1. no person shall assemble out of their own
parishes, for any sport whatsoever upon this day; nor, in their
parishes, shall use any bull or bear-baiting, interludes, plays, or
other unlawful exercises, or pastimes; on pain that every offender
shall pay 3s. 4d. to the poor. This statute does not prohibit,
but rather impliedly allows, any innocent recreation or amuse
[64 J ment, within their respective parishes, even on the Lord's day,
after divine service is over. But by statute 29 Car. II. c. 7. no

person is allowed to work on the Lord's day, or use any boat or
barge, or expose any goods to sale; except meat in public houses,
milk at certain hours, and works of necessity or charity, on for
feiture of 5s. Nor shall any drover, carrier, or the like, travel

upon that day, under pain of twenty shillings.(21)
* c. 24.

(21) Goods exposed to sale upon a
Sunday are forfeited to the use of the
poor, except that one-third may be al
lowed the informer; but milk may be sold
before nine in the morning, and after
four in the afternoon. 29 Car. II. c. 7.

cattle, shall, by themselves or any other,
travel on Sunday, on pain of 20s. ; or if
any butcher, by himself or any other, shall
kill or sell any victuals on Sunday, he
shall forfeit 6s. 8d. But selling meat on
Sundays is no offence at common law.

Mackarel also may be sold on Sundays

2 Stra. 702. 1 Saund. 249.

before and after divine service. 10 & 11

of a van travelling to and from London

W. III, c. 24.

and York is a carrier within this act, and

-

By the 3 Car. I. c. 1. no carrier with
any horse, nor waggonman with any wag
gon, nor carrier with any cart, nor wain
man with any wain, nor drover with any
w

The driver

liable to the penalty for travelling on a
Sunday. 3 B. & C. 164. 4 D. & R. 824.
S. C.

By the 1 & 2 Geo. IV. c. 50. s. 11.
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X. Drunkenness is also punished by statute 4 Jac. I, c. 5. .Prun”
ness

with the forfeiture of 5s. ; or the sitting six hours in the
stocks: (22) by which time the statute presumes the offender
will have regained his senses, and not be liable to do mischief
to his neighbours. And there are many wholesome statutes,

by way of prevention, chiefly passed in the same reign of king
James I. which regulate the licensing of alehouses, and punish

bakers out of the city and liberties of
London, and the weekly bills of morta
lity, and ten miles of the Royal Exchange,
must not, on Sunday, make or bake, or
sell bread, rolls, or cakes, except to tra
vellers, or in cases of urgent necessity;
or bake or deliver any meat, &c. or victuals
after half past one; or in any other man
ner exercise the trade of a baker, except
as aforesaid, and except as to superin
tending the sponge to prepare the dough
for the following day; and no meat, &c. or
victuals shall be brought to, or taken from,
any bakehouse during divine service, or
a quarter of an hour before, under a pe
nalty for the first offence of 5s., for the
second 10s., and every other 20s., be
sides costs and expenses, &c. of prose
cutor, And by 3 Geo. IV. c. CVI. s. 16.
bakers within the limits aforesaid, shall
not make or bake bread, rolls, or cakes

on Sunday, nor, except between nine
and one, sell, or expose to sale, any
bread, &c. nor bake or deliver any meat,
&c. or victuals, or in any way exercise
the trade of a baker, except to prepare
the dough, &c. for the following day,
under a penalty of 10s. for the first, 20s.
for the second, and 40s. for every subse

quent offence, besides costs and expenses
of prosecution, &c. provided that bakings
may be delivered till half past one.

By the 13 Geo. III, c. 80, killing game
on Sunday is subject to a penalty of 20l.
and not less than 10l, for the first offence,
and 30l. and not less than 201, for the

must raise the hue and cry; the act does
not extend to persons travelling to church,
though probably it would include tra
velling for pleasure, or upon visits. See
1 Stra. 406. Com. 345.

Forty watermen are permitted to ply
upon the Thames betwixt Vauxhall and
Limehouse on Sundays. 11 & 12 W. III.
c. 21. Fish carriages are allowed to
travel on Sundays, either laden or return
ing empty, 2 Geo. III. c. 15. Persons
exercising their calling on a Sunday, are
only subject to one penalty; for the
whole is but one offence, or one act of

exercising, though continued the whole
day. Cowp. 640.
The 21st Geo.III. c. 49, was passed
to restrain an indecent practice, which
had become very prevalent in London
and Westminster; it enacts, that if any
house, room, or place is opened upon a
Sunday for any public entertainment, or
for debating upon any subject whatever,
to which persons are admitted by money
or tickets, the keeper of it shall forfeit
200l., the manager or president 100l., and
the receiver of the money or tickets 50l. ;
and every person advertising, or printing
an advertisement of such a meeting, shall
in like manner forfeit 50l., for every of—
fence, to any person who will prosecute.
(22) That is, if the offender is not able
to pay the penalty. The punishment is
not, as above stated, imposed by the 4
Jac. I. c. 5. but by the 21 Jac. I. c. 7.
s, 1.3. The 4 Jac, I. compels consta

second offence, and for every subsequent
offence 50l. to be recovered upon indict

bles, &c. to do their duty in punishing

ment at the sessions.

a second offence, the offender is to be

By the 29 Car. I. c. 7. s. 6. serving
process on a Sunday is prohibited. See

bound in a recognizance of 10l. with two
sureties for good behaviour, but by 4 Jac.

ante, 3 vol. 290.

I. c. 5, s. 11, the offender must in all cases

By the same act, s, 5, no hundred shall
be answerable if a person travelling on a
Sunday be robbed, but the inhabitants

be convicted in six months. By the 22
Geo. II. c. 33. persons in the navy being

drunkards. By the 21 Jac. I. s. 3., upon

drunk, may be punished by a court-martial.

64

BOOK IV.-OF PUBLIC WRONGS.

persons found tippling therein; or the master of such houses
permitting them. (23)
-

XI. Open
lewdness,

-

XI. The last offence which I shall mention, more immedi

and offences

ately against religion and morality, and cognizable by the tem
against pub
lic decency. poral courts, is that of open and notorious lewdness; either
by frequenting houses of ill-fame, which is an indictable of.
[65 J fence;"(24) or by some grossly scandalous and public indecency

for which the punishment is by fine and imprisonment." (25)
In the year 1650, when the ruling power found it for their inte
rest to put on the semblance of a very extraordinary strictness
and purity of morals, not only incest and wilful adultery were
made capital crimes; but also the repeated act of keeping a
brothel, or committing fornication, were (upon a second con
t Poph. 208.

(23) The acts now in force regulating

u 1 Siderf. 168.

the licensing and keeping, &c. of ale

manner, may be treated as an idle and
disorderly person within the meaning of

houses, will be found collected in Burn's

that act.

Justice, 4 ed. tit. Alehouses. The pro
visions are too numerous and practical
to be given here.
(24) As to the offence of keeping or

Publicly selling and buying a wife is
clearly an indictable offence, 3 Burr.
1438. ; and many prosecutions against
husbands for selling, and others for buy
ing, have recently been sustained, and
imprisonment for six months inflicted.
Procuring or endeavouring to procure
the seduction of a girl, seems indictable.
3 St. Tri. 519. So is endeavouring to
lead a girl into prostitution. 3 Burr. 1438.
And see post, 209. 212. as to the offence

frequenting bawdy-houses, see post, 167.
A woman cannot be indicted for being a
bawd generally; for the bare solicitation
of chastity is not indictable. Hawk. b. 1.
c. 74. 1 Salk. 382.

As to unnatural of.

fences, see post, 215.
(25) Many offences of private incon
tinence fall properly and exclusively un
der the jurisdiction of the ecclesiastical
court, and are appropriated to it. But
where the incontinence or lewdness is

public, or accompanied with conspiracy,
it is indictable.

Exposing a party's person to the public

of seduction.

It is an indictable offence to dig up and
carry away a dead body out of a church
yard. 2 T. R. 733. Leach C. L. 4 ed. 497.
S. C. 2 East P. C. 652. post, 236. ante,
2 vol. 429. And the mere disposing of
a dead body for gain and profit, is an in

view, is an offence contra bonos mores,

dictable offence. Russ. & R. C.C. 366.

and indictable. See 1 Sid. 168. 2 Camp.
89. 1 Keb. 620. And by the vagrant act,
5 Geo. IV. c. 83. s. 4. exposing a man's
person, with intent to insult a female,
is an offence for which the offender may
be treated as a rogue and vagabond;
and so is the wilfully exposing an ob
scene print or indecent exhibition—in

note. 1 Dowl. & R. N. P. C. 13. And it

deed this would be an indictable offence
at common law. 2 Stra. 789.
1 Barn

Rep. 29.4 Burr. 2527. 2574. And by the
same act of 5 Geo. IV. c. 83. s. 3. every
common prostitute wandering in public,
and behaving in a riotous and indecent

is a misdemeanor to arrest a dead body,
and thereby prevent a burial in due time.
4 East, 465. The punishment for such
an offence is fine and imprisonment. 2 T.
R. 733.

All such acts of indecency and immo
rality are public misdemeanors, and the
offenders may be punished either by an
information granted by the court of king's
bench, or by an indictment preferred be
fore a grand jury at the assizes or quarter
sessions.
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viction) made felony without benefit of clergy." But at the
restoration, when men, from an abhorrence of the hypocrisy of
the late times, fell into a contrary extreme of licentiousness, it
was not thought proper to renew a law of such unfashionable
rigour. And these offences have been ever since left to the
feeble coercion of the spiritual court, according to the rules of

the canon law; a law which has treated the offence of inconti
nence, may even adultery itself, with a great degree of tender
ness and lenity; owing perhaps to the constrained celibacy of
its first compilers. The temporal courts therefore take no
cognizance of the crime of adultery, otherwise than as a private
injury.*
-

But, before we quit this subject, we must take notice of the Punishment
for having
temporal punishment for having bastard children, considered in bastard
dren.
a criminal light; for, with regard to the maintenance of such
illegitimate offspring, which is a civil concern, we have form
erly spoken at large. By the statute 18 Eliz. c. 3. two justices
may take order for the punishment of the mother and reputed
father; but what that punishment shall be is not therein ascer
tained ; though the contemporary exposition was that a cor

poral punishment was intended.

By statute 7 Jac. I. c. 4, a

specific punishment (viz. commitment to the house of correc
tion) is inflicted on the woman only. But in both cases, it
seems that the penalty can only be inflicted if the bastard be
comes chargeable to the parish; for otherwise the very main
tenance of the child is considered as a degree of punishment.
By the last-mentioned statute the justices may commit the mo
ther to the house of correction, there to be punished and set on
work for one year; and, in case of a second offence, till she
find sureties never to offend again. (26)
w Scobell. 121.

* See Vol. III. pag. 139.

y See Vol. I. p. 458.

* Dalt. Just. ch. 11.

s. 1. this statute of James is repealed;

(26) But now by 50 Geo.III. c. 51.

have been confined six weeks, may miti
gate the imposed punishment, and dis

and by sect. 2. two justices may commit

charge her. By sect. 4. the woman must

the mother to work for not exceding

not be committed till one month after de

twelve months, nor less than six weeks.

livery. The child must not be committed

By sect. 3. two justices, if the woman

also. See Burn J. tit. Bastards.

chil
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CHAP. V.

OF OFFENCES AGAINST THE LAW OF

NATIONS. (1)
Secondly,
Injuries
against the
law of na
tions.

Accor DING to the method marked out in the preceding chap
ter, we are next to consider the offences more immediately
repugnant to that universal law of society, which regulates the
mutual intercourse between one state and another; those, I

mean, which are particularly animadverted on, as such, by the
English law.
General ob
servations.

The law of nations is a system of rules, deducible by matural
reason, and established by universal consent among the civi
lized inhabitants of the world;" in order to decide all disputes,
to regulate all ceremonies and civilities, and to insure the

observance of justice and good faith, in that intercourse which
must frequently occur between two or more independent states,
and the individuals belonging to each." This general law is
founded upon this principle, that different nations ought in
time of peace to do one another all the good they can; and in
time of war as little harm as possible, without prejudice to their
own real interests."

And, as none of these states will allow a

superiority in the other, therefore neither can dictate or pre
[67 ) scribe the rules of this law to the rest; but such rules must

necessarily result from those principles of natural justice, in
which all the learned of every nation agree; or they depend

upon mutual compacts or treaties between the respective com
munities; in the construction of which there is also no judge
to resort to, but the law of nature and reason, being the only
one in which all the contracting parties are equally conversant,
and to which they are equally subject.
-

In arbitrary states thislaw, wherever it contradicts, or is not

provided for by the municipal law of the country, is enforced
• Eſ. 1.9.

* See Vol. I. p. 43.

(1) As to the law of nations in general, see ante, 1 vol. 43. note 4, Vattel's

• Sp. L. b. 1. c. 7.

L. Nat. 1 Chitty's Com. L. 28.74. 2
Chitty's Crim. l. 52 to 58.
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by the royal power: but since in England no royal power can
introduce a new law, or suspend the execution of the old, there
fore the law of nations (wherever any question arises which is
properly the object of its jurisdiction) is here adopted in its
full extent by the common law, and is held to be a part of the
law of the land. And those acts of parliament which have
from time to time been made to enforce this universal law, or
to facilitate the execution of its decisions, are not to be consi

dered as introductive of any new rule, but merely as declara
tory of the old fundamental constitutions of the kingdom:
without which it must cease to be a part of the civilized world.
Thus in mercantile questions, such as bills of exchange and
the like: in all marine causes, relating to freight, average, de
murrage, insurances, bottomry, and others of a similar nature;
the law-merchant," which is a branch of the law of nations,

is regularly and constantly adhered to. So too in all disputes
relating to prizes, to shipwrecks, to hostages, and ransom bills,
there is no other rule of decision but this great universal law,
collected from history and usage, and such writers of all nations
and languages as are generally approved and allowed of.(2)

But, though in civil transactions and questions of property
between the subjects of different states, the law of nations has

much scope and extent, as adopted by the law of England; yet
the present branch of our inquiries will fall within a narrow
compass, as offences against the law of nations can rarely be [68 )
the object of the criminal law of any particular state. For
offences against this law are principally incident to whole
states or nations; in which case recourse can only be had to
war; which is an appeal to the God of hosts, to punish such
infractions of public faith, as are committed by one inde

pendent people against another: neither state having any
superior jurisdiction to resort to upon earth for justice.

But

where the individuals of any state violate this general law, it is
then the interest as well as duty of the government, under
which they live, to animadvert upon them with a becoming
severity, that the peace of the world may be maintained. For
* See Vol. I. pag. 273.
(2) By the 33 Geo. III. c. 66, it was

that purpose, without the licence therein

enacted, that it was unlawful for any of

mentioned, were absolutely void; and

his majesty's subjects to ransom, or enter

that every person who entered into such

into any contract for ransoming, any ship

a contract, should be subject to a penalty

or merchandise captured by an enemy;

of 500l.

and that all contracts and securities for
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in vain would nations in their collective capacity observe these
universal rules, if private subjects were at liberty to break
them at their own discretion, and involve the two states in a

war. It is therefore incumbent upon the nation injured, first
to demand satisfaction and justice to be done on the offender,
by the state to which he belongs; and, if that be refused or
neglected, the sovereign then avows himself an accomplice or
abettor of his subject's crime, and draws upon his community
the calamities of foreign war.
-

The principal offences against the law of nations, animad
verted on as such by the municipal laws of England, are of
three kinds: 1. Violation of safe-conducts; 2. Infringement of
the rights of embassadors; and 3. Piracy.
I. Violation

of safe-con
ducts or

passports.

I. As to the first, violation of safe-conducts or passports, ex
pressly granted by the king or his embassadors" to the subjects
of a foreign power in time of mutual war; or committing acts
of hostilities against such as are in amity, league, or truce with
us, who are here under a general implied safe-conduct: these
are breaches of the public faith, without the preservation of
which there can be no intercourse or commerce between one

nation and another: and such offences may, according to the
writers upon the law of nations, be a just ground of a national
[69 J war; since it is not in the power of the foreign prince to cause
justice to be done to his subjects by the very individual delin
quent, but he must require it of the whole community. And as
during the continuance of any safe-conduct, either express or
implied, the foreigner is under the protection of the king and
the law: and, more especially, as it is one of the articles of

magna charta, that foreign merchants should be entitled to
safe-conduct and security throughout the kingdom: there is

no question but that any violation of either the person or pro
perty of such foreigner may be punished by indictment in the
name of the king, whose honour is more particularly engaged
in supporting his own safe-conduct. And, when this malicious
rapacity was not confined to private individuals, but broke out
into general hostilities, by the statute 2 Hen. V. st. 1. c. 6.
breaking of truce and safe-conducts, or abetting and receiving
the truce-breakers, was (in affirmance and support of the law
of nations) declared to be high treason against the crown and
dignity of the king; and conservators of truce and safe-con
* See Vol. I. pag. 260.

9 Hen. III. c. 30. See Vol. I. pag. 259, &c.
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ducts were appointed in every port, and empowered to hear and
determine such treasons (when committed at sea) according to
the ancient marine law then practised in the admiral's court;
and, together with two men learned in the law of the land, to
hear and determine according to that law the same treasons

when committed within the body of any county. Which sta
tute, so far as it made these offences amount to treason, was

suspended by 14 Hen. VI. c. 8. and repealed by 20 Hen. VI.
c. 11, but revived by 29 Hen. VI. c. 2. which gave the same
powers to the lord chancellor, associated with either of the
chief justices, as belonged to the conservators of truce and
their accessors; and enacted that, notwithstanding the party
be convicted of treason, the injured stranger should have resti
tution out of his effects, prior to any claim of the crown. And
it is farther enacted by the statute 31 Hen. VI. c. 4. that if any
of the king's subjects attempt or offend upon the sea, or in any
port within the king's obeysance, against any stranger in amity,
league, or truce, or under safe-conduct; and especially by
attaching his person, or spoiling him or robbing him of his [70 )

goods; the lord chancellor, with any of the justices of either
the king's bench or common pleas, may cause full restitution
and amends to be made to the party injured.
It is to be observed, that the suspending and repealing acts
of 14 & 20 Hen. VI. and also the reviving act of 29 Hen. VI.
were only temporary, so that it should seem that after the ex
piration of them all, the statute 2 Hen. V. continued in full

force; but yet it is considered as extinct by the statute 14
Edw. IV. c. 4. which revives and confirms all statutes and

ordinances, made before the accession of the house of York,
against breakers of amities, truces, leagues, and safe-conducts,
with an express exception to the statute of 2 Hen. W. But
(however that may be) I apprehend it was finally repealed by
the general statutes of Edw. VI. and queen Mary, for abolish

ing new created treasons: though sir Matthew Hale seems to
question it as to treasons committed on the sea." But certainly
the statute of 31 Hen. VI. remains in full force to this day.
II. As to the rights of embassadors, which are also established II. offence,
em.
by the law of nations, and are therefore matter of universal against
bassadors.

concern, they have formerly been treated of at large." It may
here be sufficient to remark, that the common law of England

recognizes them in their full extent, by immediately stopping
* 1 Hal. P. c. 267.
WOL. IV.

* See Vol. I. pag. 253.
G
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all legal process sued out through the ignorance or rashness of
individuals, which may intrench upon the immunities of a
foreign minister or any of his train. And, the more effectually
to enforce the law of nations in this respect, when violated
through wantonness or insolence, it is declared by the statute
7 Ann. c. 12. that all process whereby the person of any em
bassadors, (3) or of his domestic or domestic servant, may be
arrested, or his goods distreined or seized, shall be utterly null
and void; (4) and that all persons prosecuting, soliciting, or ex
ecuting such process, being convicted by confession or the oath
[71] of one witness, before the lord chancellor and the chief justices,
or any two of them, shall be deemed violators of the laws of
nations, and disturbers of the public repose; and shall suffer
such penalties and corporal punishment as the said judges, or
any two of them, shall think fit. (4) Thus, in cases of extra
ordinary outrage, for which the law hath provided no special
penalty, the legislature hath intrusted to the three principal
judges of the kingdom an unlimited power of proportioning the
punishment to the crime.
-

III. Pira.

ey, (3)

III. Lastly, the crime of piracy, or robbery and depredation
upon the high seas, is an offence against the universal law of
society; a pirate being, according to sir Edward Coke," hostis
humani generis. As therefore he has renounced all the benefits
of society and government, and has reduced himself afresh to
the savage state of nature, by declaring war against all man
kind, all mankind must declare war against him: so that every
community hath a right, by the rule of self-defence, to inflict
that punishment upon him, which every individual would in a
*See the occasion of making this statute, Vol. I. pag. 255.
* 3 Inst. 113.

(3) “Or other public minister of a fo
reign prince or state.”
(4) A consul is not a public minister
within the act. Ante, 3 vol. 289. The

party, to entitle him to the protection of
the act, must be a servant, or employed
in the ambassador's house, 3 D. & R. 25.;

and a servant within the meaning of the
act must be actually and bona fide such
servant. Tidd Prac. 8 ed. 193. 4 Burr.

2016, 7.

It does not matter whether the

servant is a native of the county where the
ambassador resides, or a foreigner; and
real servants, though not residing with the
ambassador, are within the act. 2 Stra.
797. 3 Wils. 35. 1 B. & C. 563. 2 D. & R.

840. S. C. But if the servant do not re
side in the ambassador's house, and have

goods in his own house, more than are ne
cessary for his convenience as such servant,
they are not within the protection ofthe act.
1 B. & C. 554. 2 D. & R. 833. S. C. The

servant's name must be registered in the
secretary of state's office, and transmitted
to the sheriff's office, to support a pro
ceeding against the sheriff for such arrest.
1 Wils. 20. and sect. 5. of the statute.
Tidd Prac. 8 ed. 194. See further on

this subject, ante, 1 vol. 257, n. (12).
(5) See post, 269. and see 3 Chitty's
Cr. L. 1090 to 1093.
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state of nature have been otherwise entitled to do, for any in
vasion of his person or personal property.
By the ancient common law, piracy, if committed by a sub
ject, was held to be a species of treason, being contrary to his
natural allegiance; and by an alien to be felony only ; but
now, since the statute of treason, 25 Edw. III. c. 2. it is held to

be only felony in a subject. Formerly it was only cognizable
by the admiralty courts, which proceed by the rules of the civil
law." But it being inconsistent with the liberties of the na

tion, that any man's life should be taken away, unless by the
judgment of his peers, or the common law of the land, the
statute 28 Hen. VIII. c. 15. established a new jurisdiction for

this purpose, which proceeds according to the course of the
common law, and of which we shall say more hereafter. (6)
The offence of piracy, by common law, consists in commit [72]

ting those acts of robbery and depredation upon the high seas,
which, if committed upon land, would have amounted to felony
there." But, by statute, some other offences are made piracy
also: as by statute 11 and 12 W. III. c. 7. if any natural born
subject commits any act of hostility upon the high seas, against
others of his majesty's subjects, under colour of a commission
from any foreign power; this, though it would only be an act

of war in an alien, shall be construed piracy in a subject. And
farther, any commander, or other seafaring person, betraying
his trust, and running away with any ship, boat, ordnance, am
munition, or goods; or yielding them up voluntarily to a
pirate ; or conspiring to do these acts; or any person assault
ing the commander of a vessel to hinder him from fighting in
defence of his ship, or confining him, or making or endeavour
ing to make a revolt on board; shall, for each of these offences,

be adjudged a pirate, felon, and robber, and shall suffer death,
whether he be principal, or merely accessory by setting forth
such pirates, or abetting them before the fact, or receiving or
concealing them or their goods after it. And the statute 4 Geo.
I. c. 11. expressly excludes the principals from the benefit of
clergy. By the statute 8 Geo. I. c. 24. the trading with known
pirates, or furnishing them with stores or ammunition, or fitting
out any vessel for that purpose, or in any wise consulting,
combining, confederating, or corresponding with them: or the
| 3 Inst. 113.

m 1 Hawk. P. C. 98.

(6) Post, 269.
G 2

n 1 Hawk. P. C. 100.
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forcibly boarding any merchant vessel, though without seizing
or carrying her off, and destroying or throwing any of the goods
over-board, shall be deemed piracy: and such accessories to
piracy as are described by the statute of king William, are de
clared to be principal pirates, and all parties convicted by virtue
of this act are made felons without benefit of clergy. By the
same statutes also (to encourage the defence of merchant
vessels against pirates), the commanders or seamen wounded,
and the widows of such seamen as are slain, in any piratical
[73] engagement, shall be entitled to a bounty, to be divided among
them, not exceeding one-fiftieth part of the value of the cargo
on board : and such wounded seamen shall be entitled to the

pension of the Greenwich hospital; which no other seamen
are, except only such as have served in a ship of war. And if
the commander shall behave cowardly, by not defending the
ship, if she carries guns, or arms, or shall discharge the mari
ners from fighting, so that the ship falls into the hands of
pirates, such commander shall forfeit all his wages, and suffer
six months’ imprisonment. (7) Lastly, by statute 18 Geo. II.
c. 30. any natural born subject, or denizen, who in time of war
shall commit hostilities at sea against any of his fellow-sub
jects, or shall assist an enemy on that element, is liable to be
tried and convicted as a pirate.
-

These are the principal cases, in which the statute law of
England interposes to aid and enforce the law of nations, as a

part of the common law: by inflicting an adequate punishment
upon offences against that universal law, committed by private
persons. We shall proceed in the next chapter to consider of
fences, which more immediately affect the sovereign executive
power of our own particular state, or the king and government;
which species of crime branches itself into a much larger extent,
than either of those of which we have already treated.
(7) In the construction of the common
law, as enlarged by the statutes mentioned.
in the text, it appears that for mariners to
seize the captain, put him on shore

against his will, and afterwards employ
the ship for their use, is piracy, 2 East

Where the master of a vessel insured the
ship and cargo, landed the goods, and

on the destruction of the former, protested
both as lost, with intent to defraud the
owners and insurers, this was holden to

be a mere breach of trust and no felony,
because there was no determination of

P.C. 796. And embezzling a ship's an
chor and cable is piracy, though the mas
ter of the vessel coucur in it, and though
the object is to defraud the underwriters,

The rules as to larceny will here apply.

not the insurers. Russ. & R. C.C. 123.

See post, Chap. XVII.

the special authority with which the de
fendant was intrusted. 2 East P. C. 776.

-
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CHAP. VI.

OF HIGH TREASON. (1)
THE third general division of crimes consists of such as more Thirdly,
Iniuri
-

-

-

-

especially affect the supreme executive power, or the king and ... the
his government; which amount either to a total renunciation .
of that allegiance, or at the least to a criminal neglect of that king and his
duty, which is due from every subject to his sovereign. In a flºa,
former part of these commentaries" we had occasion to mention
the nature of allegiance, as the tie or ligamen which binds every
subject to be true and faithful to his sovereign liege lord the
king, in return for that protection which is afforded him ; and
truth and faith to bear of life and limb, and earthly honour;
and not to know or hear of any ill intended him, without de
fending him therefrom. And this allegiance, we may remem
ber, was distinguished into two species: the one natural and
perpetual, which is inherent only in natives of the king's domi
nions; the other local and temporary, which is incident to
aliens also. Every offence therefore more immediately affecting
the royal person, his crown, or dignity, is in some degree a
breach of this duty of allegiance whether natural or innate, or
local and acquired by residence: and these may be distin
guished into four kinds; 1. Treason. 2. Felonies injurious to

the king's prerogative. 3. Praemunire. 4. Other misprisions
and contempts. Of which crimes, the first and principal is that
of treason.

Treason, proditio, in its very name (which is borrowed from [75]
the French) imports a betraying, treachery, or breach of faith. Fit, tr... .
It therefore happens only between allies, saith the Mirror:* for “” (9
treason is indeed a general appellation, made use of by the law,
to denote not only offences against the king and government,
but also that accumulation of guilt which arises whenever a su

perior reposes a confidence in a subject or inferior, between
a Book I. ch. 10.

. (1) As to this offence in general, see
1 East P. C. 37 to 140. Com. Dig. Jus

b c. 1. § 7.

tices, K. 2 Chitty's Crim. L. 60 to 67.
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whom and himself there subsists a natural, a civil, or even a spi
ritual relation: and the inferior so abuses that confidence, so

forgets the obligations of duty, subjection, and allegiance;
as to destroy the life of any such superior or lord." This
is looked upon as proceeding from the same principle of
treachery in private life, as would have urged him who harbours
it to have conspired in public against his liege lord and sove
reign, and therefore for a wife to kill her lord or husband, a
servant his lord or master, and an ecclesiastic his lord or ordi

nary : these, being breaches of the lower allegiance, of private
and domestic faith, are denominated petit treasons. But when
disloyalty so rears its crest, as to attack even majesty itself, it

is called by way of eminent distinction high treason, alta pro
ditio; being equivalent to the crimen laesae majestatis of the Ro
mans, as Glanvil" denominates it also in our English law.
As this is the highest civil crime, which (considered as a

member of the community) any man can possibly commit, it
ought therefore to be the most precisely ascertained. For if
the crime of high treason be intermediate, this alone (says the
president Montesquieu) is sufficient to make any government

degenerate into arbitrary power." And yet, by the ancient com
mon law, there was a great latitude left in the breast of the
judges to determine what was treason, or not so : whereby the

creatures of tyrannical princes had opportunity to create abund
ance of constructive treasons; that is, to raise, by forced and

arbitrary constructions, offences into the crime and punishment
[76] of treason which never were suspected to be such. Thus the
accroaching, or attempting to exercise, royal power (a very un
certain charge) was in the 21 Edw. III. held to be treason in a
knight of Hertfordshire, who forcibly assaulted and detained
one of the king's subjects till he paid him 90l. : a crime, it must
be owned, well deserving of punishment; but which seems to

be of a complexion very different from that of treason. Killing
the king's father, or brother, or even his messenger, has also fallen
under the same denomination.*

The latter of which is almost

as tyrannical a doctrine as that of the imperial constitution of
Arcadius and Honorius, which determines that any attempts
or designs against the ministers of the prince shall be treason."
° LL. Aelfredi. c. 4. Aethelst. c. 4. Canuti, c. 54.61.
d l. 1. c. 2.
• Sp. L. b. 12. c.7.
f 1 Hal. P. C. 80.
& Britt. c. 22. 1 Hawk. P. C. 34.
"Qui de mece virorum illustrium, qui consiliis et consistorio nostro intersunt, senatorum
eliam (nam et insi pars corporis mostri sunt) vel cujuslihet postremo, qui militat nobiscum,
cogitaverit: (eadem enim severitate voluntatem sceleris, qua effectum, puniri jura voluerint)
ipse quidem, utpote majestatis reus, gladio feriatur, bonis ejus omnibus fisco nostro addictis.

(Cod. 9, 8.5.)
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But, however, to prevent the inconveniences which began to
arise in England from this multitude of constructive treasons,
the statute 25 Edw. III. c. 2. was made; which defines what

offences only for the future should be held to be treason: in
like manner as the ler Julia majestatis among the Romans pro

mulged by Augustus Caesar, comprehended all the ancient laws,
that had before been enacted to punish transgressors against the
state.'(2) This statute must therefore be our text and guide,
in order to examine into the several species of high treason. And
we shall find that it comprehends all kinds of high treasón under
seven distinct branches.

-

1. “When a man doth compass or imagine the death of our 1. Encom
lord the king, of our lady his queen, or of their eldest son and **.

heir.” Under this description it is held that a queen regnant.”
(such as queen Elizabeth and queen Anne) is within the words
of the act, being invested with royal power, and entitled to the
allegiance of her subjects : but the husband of such a queen-is
not comprised within these words, and therefore no treason can
be committed against him." The king here intended is the king [77]
in possession, without any respect to his title: for it is held,
that a king de facto and not de jure, or, in other words, an
usurper that hath got possession of the throne, is a king within
the meaning of the statute: as there is a temporary allegiance
due to him, for his administration of the government, and tem

porary protection of the public; and therefore treasons com
mitted against Henry VI. were punished under Edward IV.,
though all the line of Lancaster had been previously declared
usurpers by act of parliament. But the most rightful heir of
the crown, or king de jure and not de facto, who hath never had
plenary possession of the throne, as was the case of the house
* Gravin. Orig. 1. § 34.

1 Hal. P. C. 101.

. (2) The provisions of this act are con
firmed by the 36 Geo. III. c. 7. which
is made perpetual by the 57 Geo. III.
c.6.

This latter statute renders the

law of high treason more clear and defi
nite. It provides, that if any one within
the realm, or without, shall compass or
intend death, destruction, or any bodily
harm tending thereto, maiming or wound
ing, imprisonment or restraint of his ma
jesty, or to depose him from the style,

honour, or kingly name of the imperial
crown of these realms, or to levy war
against him within this realm, in order

k 3 Inst. 7. 1 Hal. P. C. 106.

by force or constraint to compel him to
change his measures or counsels, or in
order to put any constraint upon, or inti
midate both or eitherhouse of parliament,
or to move or stir any foreigner with force
to invade this realm, or any of his ma

jesty's dominions; and such compassing
or intentions shall express by publishing
any printing or writing, or by any other
overt act, being convicted thereof on the
oaths of two witnesses upon trial, or
otherwise, by due course of law, such
person shall be adjudged a traitor, and
suffer death as in cases of high treason.

78

BOOK IV.-OF

PUBLIC

WRONGS.

of York during the three reigns of the line of Lancaster, is not
a king within this statute against whom treasons may be com
mitted.' And a very sensible writer on the crown-law carries
the point of possession so far, that he holds," that a king out
of possession is so far from having any right to our allegiance,

by any other title which he may set up against the king in being,
that we are bound by the duty of our allegiance to resist him.
A doctrine which he grounds upon the statute 11 Hen. VII. c. 1.
which is declaratory of the common law, and pronounces all
subjects excused from any penalty or forfeiture, which do assist
and obey a king de facto. But, in truth, this seems to be con
founding all notions of right and wrong; and the consequence
would be, that when Cromwell had murdered the elder Charles,

and usurped the power (though not the name) of king, the
people were bound in duty to hinder the son's restoration: and
were the king of Poland or Morocco to invade this kingdom,
and by any means to get possession of the crown (a term, by
the way, of very loose and indistinct signification), the subject
would be bound by his allegiance to fight for his natural prince
to-day, and by the same duty of allegiance to fight against him
to morrow. The true distinction seems to be, that the statute
[78 ) of Henry the Seventh does by no means command any opposi
tion to a king de jure; but ercuses the obedience paid to a king
de facto. When therefore an usurper is in possession, the sub
ject is ercused and justified in obeying and giving him assistance:
otherwise, under an usurpation, no man could be safe: if the
lawful prince had a right to hang him for obedience to the powers

in being, as the usurper would certainly do for disobedience.
Nay, farther, as the mass of people are imperfect judges of title,
of which in all cases possession is primá facie evidence, the law
compels no man to yield obedience to that prince, whose right
is by want of possession rendered uncertain and disputable, till
Providence shall think fit to interpose in his favour, and decide
the ambiguous claim : and therefore, till he is entitled to
such allegiance by possession, no treason can be committed
against him. Lastly, a king who has resigned his crown, such
resignation being admitted and ratified in parliament, is accord
ing to sir Matthew Hale no longer the object of treason." And

the same reason holds, in case a king abdicates the government;
or, by actions subversive of the constitution, virtually renounces
the authority which he claims by that very constitution: since,
as was formerly observed," when the fact of abdication is once
| 3 Inst. 7. 1 Hal. P. C. 104.
u 1 Hal. P. C. 104,

m 1 Hawk. P. C. 36,

* Vol. I. pag. 212.
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established, and determined by the proper judges, the conse
quence necessarily follows, that the throne is thereby vacant,
and he is no longer king.
What a com.
Let us next see, what is a compassing or imagining the death passing
or

of the king, &c. These are synonymous terms; the word com imagining
pass signifying the purpose or design of the mind or will,” and death.
not, as in common speech, the carrying such design to effect."
And therefore an accidental stroke, which may mortally wound
the sovereign, per infortunium, without any traitorous intent, is
no treason: as was the case of sir Walter Tyrrel, who, by the
command of king William Rufus, shooting at a hart, the arrow
glanced against a tree, and killed the king on the spot.' But, [79 J
as this compassing or imagining is an act of the mind, it cannot
possibly fall under any judicial cognizance, unless it be demon
strated by some open, or overt act. (3) And yet the tyrant Dio
nysius is recorded to have executed a subject, barely for dream
ing that he had killed him; which was held of sufficient proof,
that he had thought thereof in his waking hours. But such is
not the temper of the English law; and therefore in this, and
the three next species of treason, it is necessary that there
appear an open or overt act of a more full and explicit nature,
to convict the traitor upon. The statute expressly requires, that
the accused “be thereof upon sufficient proof attainted of some
open act by men of his own condition.” Thus, to provide
weapons or ammunition for the purpose of killing the king, is
held to be a palpable overt act of treason in imagining his
death." To conspire to imprison the king by force, and move
towards it by assembling company, is an overt act of compass
ing the king's death;" for all force, used to the person of the
p By the ancient law compassing or intending the death of any man, demonstrated
by some evident fact, was equally penal as homicide itself. (3 Inst. 5.)
q 1 Hal. P. C. 107.
t 3 Inst. 12.

r 3 Inst. 6.
* Plutarch. in vit.
u 1 Hal. P. C. 109.

(3) In the case of the regicides, the
indictment charged, that they did trai
torously compass and imagine the death
of the king. And the taking off his head
was laid, among others, as an overt act.
of compassing. And the person who was
supposed to have given the stroke was
convicted on the same indictment.

For

the compassing is considered as the trea
son, the overt acts as the means made
use of to effectuate the intentions of the

heart. And in every indictment for this
species of treason, and indeed for levying
war, or adhering to the king's enemies,

an overt act must be alleged and proved.
For the overt act is the charge, to which
the prisoner must apply his defence.
But it is not necessary, that the whole of
the evidence intended to be given should
be set forth; the common law never re
quired this exactness, nor doth the sta
tute of king William require it. It is
sufficient, that the charge be reduced to
a reasonable certainty, so that the de

fendant may be apprized of the nature of
it, and prepared to give an answer to it.
Fost. 194.
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king, in its consequence may tend to his death, and is a strong
presumption of something worse intended than the present force,
by such as have so far thrown off their bounden duty to their
sovereign; it being an old observation, that there is generally
but a short interval between the prisons and the graves of
princes. There is no question also, but that taking any mea

sures to render such treasonable purposes effectual, as assem
bling and consulting on the means to kill the king, is a suffi
cient overt act of high treason." (4)
how far
words are
treasonable.

[80]

How far mere words, spoken by an individual, and not rela
tive to any treasonable act or design then in agitation, shall
amount to treason, has been formerly matter of doubt. We
have two instances in the reign of Edward the Fourth, of per
sons executed for treasonable words: the one a citizen of

London, who said he would make his son heir of the crown,

being the sign of the house in which he lived; the other a

gentleman, whose favourite buck the king killed in hunting,
* 1 Hawk. P. C. 38.

(4) This subject is so ably explained
by Mr. Justice Foster in his first dis
course on high treason, that it may be
useful to annex here two of his sections.

“In the case of the king the statute of
treasons hath, with great propriety, re
tained the rule voluntas pro facto. The
principle upon which this is founded is
too obvious to need much enlargement.
The king is considered as the head of the
body-politic, and the members of that
body are considered as united and kept
together by a political union with him and
with each other.

His life cannot, in the

ordinary course of things, be taken away
by treasonable practices, without involv
ing a whole nation in blood and confusion;
consequently every stroke levelled at his
person is, in the ordinary course of things,
levelled at the public tranquillity. The
law, therefore, tendereth the safety of
the king with an anxious concern; and,
if I may use the expression, with a con
cern bordering upon jealousy. It consi
dereth the wicked imaginations of the
heart, in the same degree of guilt as if

1 Hal. P. C. 119.

ing his death; and so are all means made
use of, be it advice, persuasion, or com
mand, to incite or encourage others to
commit the fact, or join in the attempt;
and every person who but assenteth to any
overtures for that purpose will be involved
in the same guilt.
The care the law hath taken for the

personal safety of the king is not confined
to actions or attempts of the more flagi
tious kind, to assassination or poison, or
other attempts directly and immediately
aiming at his life. It is extended to
everything wilfully and deliberately done
or attempted, whereby his life may be
endangered. And, therefore, the enter

ing into measures for deposing or impri
soning him, or to get his person into the
power of the conspirators, these offences
are overt acts of treason within this

branch of the statute. For experience
has shewn that between the prisons and
the graves of princes the distance is very
small. Fost. 194.”

This was the species of treason with
which the state-prisoners were charged,

carried into actual execution, from the

who were tried in 1794. And the ques

moment measures appear to have been

tion, as stated by the court for the jury
to try, was, Whether their measures had

taken to render them effectual.

And,

therefore, if conspirators meet and con
sult how to kill the king, though they do
not then fall upon any scheme for that
purpose, this is an overt act of compass

been entered into with an intent to sub

vert the monarchy and to depose the king?
See Hardy's trial.

-

*
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whereupon he wished it, horns and all, in the king's belly. (5)
These were esteemed hard cases: and the chief justice Mark
ham rather chose to leave his place than assent to the latter
judgment.” But now it seems clearly to be agreed, that by
the common law and the statute of Edward III. words spoken
amount to only a high misdemesnor, and no treason. For they
may be spoken in heat, without any intention, or be mistaken,
perverted, or mis-remembered by the hearers; their meaning
depends always on their connexion with other words, and
things; they may signify differently even according to the tone
of voice with which they are delivered; and sometimes silence
itself is more expressive than any discourse. As therefore
there can be nothing more equivocal and ambiguous than
words, it would indeed be unreasonable to make them amount

to high treason. And accordingly in 4 Car. I. on a reference
to all the judges, concerning some very atrocious words spoken
by one Pyne, they certified to the king, “that though the words
were as wicked as might be, yet they were no treason: for
unless it be by some particular statute, no words will be trea
son.” (6) If the words be set down in writing, it argues more
deliberate intention: and it has heen held that writing is an

overt act of treason; for scribere est agere. But even in this
case the bare words are not the treason, but the deliberate act

of writing them. And such writing, though unpublished, has
in some arbitrary reigns convicted its author of treason : par
ticularly in the cases of one Peachum, a clergyman, for trea
sonable passages in a sermon never preached;" and of Algernon
Sydney, for some papers found in his closet; which, had they
been plainly relative to any previous formed design of dethron
ing or murdering the king, might doubtless have been properly
read in evidence as overt acts of that treason, which was spe [81 J
cially laid in the indictment." But being merely speculative,

without any intention (so far as appeared) of making any public
use of them, the convicting the authors of treason upon such
x 1 Hal. P. C. 115.

y Cro. Car. 125.

* Ibid.

* Foster, 198.

(5) There was even a refinement and
degree of subtlety in the cruelty of that
case, for he wished it, horns and all, in
the belly of him who counselled the king
to kill it; and as the king killed it of his

cussed by Mr. J. Foster, who maintains

own accord, or was his own counsellor,

confession, of the intent of such consulta

that words alone cannotamount to an overt

act of treason; but if they are attended
or followed by a consultation, meeting, or
any act, then they will be evidence, or a

it was held to be a treasonable wish

tion, meeting,or act; and he concludes,that

against the king himself. 1 Hal. P. C.

“loose words, not relative to facts, are at
the worst no more than bare indications of

115.—Mr. Christian's note.

(6) This subject is fully and ably dis

the malignity of the heart.” Fost.202.etseq.
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an insufficient foundation has been universally disapproved.

Peachum was therefore pardoned: and though Sydney indeed
was executed, yet it was to the general discontent of the na
tion; and his attainder was afterwards reversed by parliament.
There was then no manner of doubt, but that the publication
of such a treasonable writing was a sufficient overt act of trea
son at the common law;” though of late even that has been
questioned.
e. Violating
king's com
panion, or

2. The second species of treason is, “if a man do violate the
king's
companion, or the king's eldest daughter unmarried, or
eldest
the
wife
of the king's eldest son and heir.” By the king's
daughter un
married, or
companion
is meant his wife; and by violation is understood
wife of heir.
carnal knowledge, as well without force, as with it: and this
is high treason in both parties, if both be consenting; as some
of the wives of Henry the Eighth by fatal experience evinced.
The plain intention of this law is to guard the blood royal from
any suspicion of bastardy, whereby the succession to the
crown might be rendered dubious: and therefore, when this
reason ceases, the law ceases with it; for to violate a queen or
princess-dowager is held to be no treason:" (7) in like manner
as, by the feodal law, it was a felony and attended with a for

feiture of the fief, if the vasal vitiated the wife or daughter of
his lord;" but not so, if he only vitiated his widow."
3. Levying

3. The third species of treason is, “if a man do levy war
against our lord the king in his realm.” And this may be
done by taking arms, not only to dethrone the king, but under
[82 ) pretence to reform religion, or the laws, or to remove evil
counsellors, or other grievances whether real or pretended.' (8)
For the law does not, neither can it, permit any private man, or
set of men, to interfere forcibly in matters of such high im
portance; especially as it has established a sufficient power,

war against

the king.

b 1 Hal. P. C. 118. 1 Hawk. P. C. 38.
e Ibid. t. 21.

(7) But the instances specified in the
statute do not prove much consistency in
the application of this reason; for there
is no protection given to the wives of the

younger sons of the king, though their
issue must inherit the crown before the

issue of the king's eldest daughter, and
her chastity is only inviolable before

marriage, whilst her children would be
clearly illegitimate.
. Before the 25 Ed. III, it was held to

c 3 Inst. 9.
f 1 Hawk.

d Feud. l. 1. t. 5.

P.C. 37.

be high treason not only to violate the
wife and daughters of the king, but also
the nurses of his children, les morices de

lour enfantz. Britt. c. 8.
(8) Lord Mansfield declared, upon the
trial of lord George Gordon, that it was
the unanimous opinion of the court, that
an attempt, by intimidation and violence,
to force the repeal of a law, was a levying
war against the king, and high treason.
Doug. 570.
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for these purposes, in the high court of parliament: neither
does the constitution justify any private or particular resistance
for private or particular grievances; though in cases of national
oppression the nation has very justifiably risen as one man, to
vindicate the original contract subsisting between the king and
his people. To resist the king's forces by defending a castle
against them, is a levying of war: and so is an insurrection
with an avowed design to pull down all inclosures, all brothels,
and the like; the universality of the design making it a rebel
lion against the state, an usurpation of the powers of govern
ment, and an insolent invasion of the king's authority." But a
tumult, with a view to pull down a particular house, or lay
open a particular inclosure, amounts at most to a riot; this
being no general defiance of public government. So, if two

subjects quarrel and levy war against each other (in that spirit
of private war, which prevailed all over Europe" in the early
feodal times), it is only a great riot and contempt, and no
treason. Thus it happened between the earls of Hereford and
Glocester in 20 Edw. I. who raised each a little army, and

committed outrages upon each other's lands, burning houses,
attended with the loss of many lives: yet this was held to be
no high treason, but only a great misdemesnor." A bare con
spiracy to levy war does not amount to this species of treason;
but (if particularly pointed at the person of the king or his
government) it falls within the first, of compassing or imagin
ing the king's death."
4. “If a man be adherent to the king's enemies in his realm, 4. Adhering
king's
giving to them aid and comfort in the realm, or elsewhere,” he toenemies.
is also declared guilty of high treason. This must likewise be
proved by some overt act, as by giving them intelligence, (9) by

sending them provisions, by selling them arms, by treacherously
surrendering a fortress, or the like.' By enemies are here un
derstood the subjects of foreign powers with whom we are at

open war. As to foreign pirates or robbers, who may happen
g 1 Hal. P. C. 132.
k 3 Inst. 9.

h Robertson Ch. V. i. 45.286.
* 1 Hal. P. C. 136.
Foster. 211. 213.
! 3 Inst. 10.

(9) Sending intelligence to the enemy
of the destinations and designs of this
kingdom, in order to assist them in their
operations against us, or in defence of
themselves, is high treason, although such
correspondence should be intercepted.
Dr. Hensey's case, 1 Burr. 650. The
same doctrine was held by lord Kenyon
and the court in the case of William

Stone, who was tried at the bar of the

court of king's bench in Hilary term 1796.
In that case it was held, that sending a
paper to the enemy, though it was after
wards intercepted, containing advice not
to invade this country, if sent with the
intention of assisting their councils in
their conduct and in the prosecution of
the war, was high treason. 6 T.R. 527.

I&
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to invade our coasts,without any open hostilities between their
nation and our own, and without any commission from any
prince or state at enmity with the crown of Great Britain, the
giving them any assistance is also clearly treason; either in the
light of adhering to the public enemies of the king and king
dom," or else in that of levying war against his majesty. And,
most indisputably, the same acts of adherence or aid, which
(when applied to foreign enemies) will constitute treason under
this branch of the statute, will (when afforded to our own fellow
subjects in actual rebellion at home) amount to high treason
under the description of levying war against the king." But to
relieve a rebel, fled out of the kingdom, is no treason: for the
statute is taken strictly, and a rebel is not an enemy: an enemy
being always the subject of some foreign prince, and one who
owes no allegiance to the crown of England.” And if a person

be under circumstances of actual force and constraint, through
a well-grounded apprehension of injury to his life or person,

this fear or compulsion will excuse his even joining with either
rebels or enemies in the kingdom, provided he leaves them
whenever he hath a safe opportunity.”

5.º.º.

5. “If a man counterfeits the king's great or privy seal,” this

‘....” “is also high treason. But if a man take wax bearing the im
pression of the great seal off from one patent, and fixes it to
another, this is held to be only an abuse of the seal, and not a
counterfeiting of it: as was the case of a certain chaplain, who
in such manner framed a dispensation for non-residence. But
the knavish artifice of a lawyer much exceeded this of the
divine. One of the clerks in chancery glewed together two
pieces of parchment; on the uppermost of which he wrote a
patent, to which he regularly obtained the great seal, the label

[ 84 l going through both the skins. He then dissolved the cement;
and taking off the written patent, on the blank skin wrote a

fresh patent, of a different import from the former, and published
it as true. This was held no counterfeiting of the great seal,
but only a great misprision; and sir Edward Coke" mentions it
with some indignation, that the party was living at that day.
6: Counter-

...
king'
smo
ney.

6. The sixth species of treason under this statute, is “if a
man counterfeit the king's money; and if a man bring false
money into the realm counterfeit to the money of England,
knowing the money to be false, to merchandise and make pay
in Foster, 219.

n Ibid. 216.

o 1 Hawk. P. C. 38.
* 3 Inst. 16.

p Foster. 216.
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ment withal.” As to the first branch, counterfeiting the king's

money; this is treason, whether the false money be uttered in
payment or not. Also if the king's own minters alter the stand
ard or alloy established by law, it is treason. But gold and
silver money only are held to be within the statute." (10) With
regard likewise to the second branch, importing foreign coun

terfeit money, in order to utter it here; it is held that uttering
it, without importing it, is not within the statute." But of this
we shall presently say more. (11)
7. The last species of treason ascertained by the statute, is 7.king's
Slaying
chan
“if a man slay the chancellor, treasurer, or the king's justices
of the one bench or the other, justices in eyre, or justices of "
assise, and all other justices assigned to hear and determine,
being in their places doing their offices.” These high magis

trates, as they represent the king's majesty during the execution
of their offices, are therefore for the time equally regarded by
the law. But this statute extends only to the actual killing of
them, and not wounding, or a bare attempt to kill them. It ex
tends also only to the officers therein specified; and therefore
the barons of the exchequer, as such, are not within the protec
tion of this act:" but the lord keeper or commissioners of the
great seal now seem to be within it, by virtue of the statutes
5 Eliz. c. 18. and 1 W.& M. c. 21. (12)
* 1 Hawk. P. C. 42.

r Ibid. 43.

(10) The monies charged to be coun
terfeited must resemble the true and law
ful coin, but this resemblance is a mere

matter of fact, of which the jury are to

judge upon the evidence before them;
the rule being, that the resemblance need

• 1 Hal. P. C. 231.

be incomplete, although the prisoner had
actually attempted to pass it in that con
dition. 2 Bla. Rep. 632. ; and see 1
Leach, 135.
In treason, as we have before seen, all

concerned are in general principals, 1

not be perfect, but such as may in circu

Hale, 233. ; but it has been doubted whe

lation ordinarily impose upon the world.

ther receivers of coiners are guilty of

Thus a counterfeiting with some little va
riation in the inscription, effigies, or arms,

P.C.94, &c.; and on this doubt a con

done probably with intent to evade the
law, is yet within it; and so is the coun

more than misprision of treason, 1 East

terfeiting a different metal, if in appear

vict was pardoned, Dyer, 296. a.; but it
seems they are traitors, 1 East P. C. 95.
except where accessories before, and prin

ance it be made to resemble the true coin.

cipals in the second degree are expressly

Hawk. b. 1. c. 17. s. 81.

included in the terms of the act which
creates the treason, when the construction

1 Russ. 80. 1

Hale, 178. 184. 211. 215. 1 East P. C.
163. Round blanks, without any impres
sion, are sufficient, if they resemble the
coin in circulation. 1 Leach, 285. ; and
see 1 East P. C. 164.
But where the

impression of money was stamped on an
irregular piece of metal not rounded, with
out finishing it, so as not to be in a state
to pass current, the offence was holden to

has been in general lenient, according to
the maxim expressum facit cepone lau
tum. 1 East P.C. 96. A party who
agrees before the fact to receive and vend
counterfeit coin, is a principal traitor.
1 Hale, 214.

(11) Post, 89–99.

(12) By the statute 7 Ann. c. 21. it is
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Thus careful was the legislature, in the reign of Edward the
Third, to specify and reduce to a certainty the vague notions of
treason, that had formerly prevailed in our courts. But the
act does not stop here, but goes on. “Because other like cases
of treason may happen in time to come, which cannot be thought
of nor declared at present, it is accorded, that if any other
cause supposed to be treason, which is not above specified,
doth happen before any judge; the judge shall tarry without
going to judgment of the treason, till the cause be shewed and
declared before the king and his parliament, whether it ought
to be judged treason, or other felony.” Sir Matthew Hale' is
very high in his encomiums on the great wisdom and care of
the parliament, in thus keepingjudges within the proper bounds
and limits of this act, by not suffering them to run out (upon
their own opinions) into constructive treasons, though in cases
that seem to them to have a like parity of reason, but reserving
them to the decision of parliament. This is a great security to
the public, the judges, and even this sacred act itself; and
leaves a weighty memento to judges to be careful and not over
hasty in letting in treasons by construction or interpretation,
especially in new cases that have not been resolved and settled.
2. He observes, that as the authoritative decision of these casus

omissi is reserved to the king and parliament, the most regular
way to do it is by a new declarative act; and therefore the opi

nion of any one or of both houses, though of very respectable
weight, is not that solemn declaration referred to by this act,

as the only criterion for judging of future treasons.
In consequence of this power, not indeed originally granted
by the statute of Edward III., but constitutionally inherent in
every subsequent parliament (which cannot be abridged of any
rights by the act of a precedent one), the legislature was ex
tremely liberal in declaring new treasons in the unfortunate
reign of king Richard the Second; as, particularly the killing
of an embassador was made so ; which seems to be founded

upon better reason than the multitude of other points, that were
t 1 Hal. P. C. 259.

made high treason to slay any of the lords
of session, or lords of justiciary, sitting in

judgment; or to counterfeit the king's
seals appointed by the act of union. The
statute 7 Ann. c. 21. has also enacted

that the crimes of high treason and mis

prision of treason shall be exactly the
same in England and Scotland; and that

no acts in Scotland, except those above
specified, shall be construed high treason
in Scotland, which are not high treason in
England. And all persons prosecuted in
Scotland for high treason, or misprision of .
treason, shall be tried by a jury, and in the
same manner as if they had been prose
cuted for the same crime in England, , ,
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then strained up to this high offence: the most arbitrary and
absurd of all which was by the statute 21 Ric. II. c. 3. which

made the bare purpose and intent of killing or deposing the king,
without any overt act to demonstrate it, high treason. And yet
so little effect have over-violent laws to prevent any crime, that
within two years afterwards this very prince was both deposed
and murdered. And in the first year of his successor's reign,
an act was passed," reciting, “that no man knew how he ought
to behave himself, to do, speak, or say, for doubt of such pains
of treason; and therefore it was accorded, that in no time to
come any treason be judged otherwise than was ordained by
the statute of king Edward the Third.” This at once swept
away the whole load of extravagant treasons introduced in the
time of Richard the Second.

But afterwards, between the reign of Henry the Fourth and
queen Mary, and particularly in the bloody reign of Henry the
Eighth, the spirit of inventing new and strange treasons was
revived; among which we may reckon the offences of clipping
money; breaking prison or rescue, when the prisoner is com
mitted for treason; burning houses to extort money; stealing
cattle by Welshmen; counterfeiting foreign coin; wilful
poisoning; execrations against the king, calling him opprobri
ous names by public writing; counterfeiting the sign manuel
or signet; refusing to abjure the pope; deflowering or marrying;
without the royal licence, any of the king's children, sisters,
aunts, nephews, or nieces; bare solicitation of the chastity of
the queen or princess, or advances made by themselves; mar

rying with the king, by a woman not a virgin, without previ
ously discovering to him such her unchaste life; judging or
believing (manifested by any overt act) the king to have been
lawfully married to Ann of Cleve; derogating from the king's
royal style and title; impugning his supremacy; and assem
bling riotously to the number of twelve, and not dispersing
upon proclamation: all which new-fangled treasons were totally
abrogated by the statute 1 Mar. c. 1. which once more reduced
all treasons to the standard of the statute 25 Edw. III.

Since

which time, though the legislature has been more cautious in
creating new offences of this kind, yet the number is very con

siderably increased, as we shall find upon a short review. (13)
u Stat. 1 Hen. IV. c. 10.

(13) The 1 Mar. c. 1, was only a confirmation so far of a much more important
statute, viz. 1 Ed. VI. c. 12.
WOI,.. I W.

statute 36 Geo. III. c.7. (rendered per
petual by 57 Geo. III. c. 6.) confirming
the statute of 25 Edw. III.

See the
ii
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These new treasons, created since the statute 1 Mar. c. 1.

newly cre.
ated since

1 Mary, c. 1.

and not comprehended under the description of statute 25 Edw.
III. I shall comprise under three heads. 1. Such as relate to
papists. 2. Such as relate to falsifying the coin or other royal
signatures. 3. Such as are created for the security of the pro
testant succession in the house of Hanover.

1. Relating
to papists.

1. The first species, relating to papists, was considered in a
preceding chapter, among the penalties incurred by that branch,
of non-conformists to the national church; wherein we have only

to remember, that by statute 5 Eliz. c. 1. to defend the pope's
jurisdiction in this realm is, for the first time, a heavy misde
mesnor: and, if the offence be repeated, it is high treason.
Also by statute 27 Eliz. c. 2. if any popish priest, born in the
dominions of the crown of England, shall come over hither from
beyond the seas, unless driven by stress of weather," and de
parting in a reasonable time; or shall tarry here three days
without conforming to the church, and taking the oaths; he is
guilty of high treason. And by statute 3 Jac. I. c. 4. if any
natural-born subject be withdrawn from his allegiance, and re
conciled to the pope or see of Rome, or any other prince or
state, both he and all such as procure such reconciliation shall,
incur the guilt of high treason. These were mentioned under
the division before referred to, as spiritual offences, and I now
repeat them as temporal ones also; the reason of distinguishing

these overt acts of popery from all others, by setting the mark
of high treason upon them, being certainly on a civil, and not
on a religious, account. For every popish priest of course re
nounces his allegiance to his temporal sovereign upon taking
orders; that being inconsistent with his new engagements of
canonical obedience to the pope; and the same may be said of
an obstinate defence of his authority here, or a formal reconci
[88]

liation to the see of Rome, which the statute construes to be a

withdrawing from one's natural allegiance; and therefore,
besides being reconciled “to the pope,” it also adds, “ or any
other prince or state.”(14)
* Sir T. Raym. 377.
(14) In consequence of insults and
outrages, which had been publicly of.
fered to the person of the king, and of
the great multitude of seditious publica
tions aiming at the overthrow of the go
vernment of this country, and also of the
frequent seditious meetings and assem

blies held at that time to destroy the secu

* Latch. 1.

rity and tranquillity of the public, two
acts of parliament were passed in the
36th year of his present Majesty's reign,

one (c. 7.) intitled “An act for the safety
and preservation of his Majesty's person
and government against treasonable and
seditious practices and attempts;” and
the other (c. 8.) “An act for the more

CHAP. VI.—HIGH TREASON.

$8

2. With regard to treasons relative to the coin or other royal 2. Relating
signatures, we may recollect that the only two offences respect-º.
ing the coinage, which are made treason by the statute 25*
Edw. III., are the actual counterfeiting the gold and silver
coin of this kingdom; or the importing such counterfeit money
with intent to utter it, knowing it to be false. But these not
being found sufficient to restrain the evil practices of coiners
and false moneyers, other statutes have been since made for

that purpose. The crime itself is made a species of high trea
son; as being a breach of allegiance, by infringing the king's
prerogative, and assuming one of the attributes of the sovereign
to whom alone it belongs to set the value and denomination of
coin made at home, or to fix the currency of foreign money:

and besides, as all money which bears the stamp of the king
dom is sent into the world upon the public faith, as containing
metal of a particular weight and standard, whoever falsifies

this is an offender against the state, by contributing to render
that public faith suspected. And upon the same reasons, by a
law of the emperor Constantine, false coiners were declared
guilty of high treason, and were condemned to be burnt alive:

as, by the laws of Athens’ all counterfeiters, debasers, and di
minishers of the current coin were subjected to capital punish
ment.

However, it must be owned, that this method of

reasoning is a little overstrained: counterfeiting or debasing
the coin being usually practised, rather for the sake of private
and unlawful lucre, than out of any disaffection for the sove
reign. And therefore both this and its kindred species of
treason, that of counterfeiting the seals of the crown or other
y C. 9. 24. 2. Cod. Theod. de falsa moneta.l. 9.
effectually preventing seditious meetings
and assemblies.”

-

By the first it was enacted, that if any
person should compass, imagine, or in
tend, death, destruction, or any bodily
harm to the person of the king, or to de-

pose him, or to levy war, in order by force
to compel him to change his measures or

* Pott. Ant. b. 1. c. 26.

this realm, he shall incur the punishment
of a high misdemeanor; that is, fine, im
prisonment, and pillory: and for a se
cond offence, he is subject to a similar
punishment, or transportation for seven
years, at the discretion of the court.
But a prosecution for a misdemeanor
under this act must be brought within six

counsels, or to overawe either house of

months. And this statute shall not affect

parliament, or to excite an invasion of

any prosecution for the same crimes by

any of his majesty's dominions, and shall
express and declare such intentions by
printing, writing, or any overt act, he

the common law, unless a prosecution
be previously commenced under the sta
tute.—Mr. Christian's note.
shall suffer death as a traitor.
The contagion of French revolutionary
And if any one by writing, printing, principles in 1795, gave occasion for the
preaching, or other speaking, shall use passing of these acts. The last of them
any words or sentences to excite the peo- was passed for three years only; and of the
ple to hatred and contempt of the king, , former, ss. 1.5, 6, are made perpetual by
or of the government and constitution of 57 Geo.III. c. 6.; the rest is expired.
H 2

-
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royal signatures, seem better denominated by the later civi
lians a branch of the crimen falsi or forgery (in which they are
[89 | followed by Glanvil,” Bracton," and Fleta"), than by Constan

tine and our Edward the Third, a species of the crimen laesae
majestatis or high treason. For this confounds the distinction
and proportion of offences; and, by affixing the same ideas of
guilt upon the man who coins a leaden groat and him who
assassinates his sovereign, takes off from that horror which
ought to attend the very mention of the crime of high treason,
and makes it more familiar to the subject. Before the statute
25 Edw. III. the offence of counterfeiting the coin was held to
be only a species of petit treason;" but subsequent acts in
their new extensions of the offence have followed the example
of that statute, and have made it equally high treason with an
endeavour to subvert the government, though not quite equal
in its punishment.

In consequence of the principle thus adopted, the statute
1 Mar. c. 1. having at one stroke repealed all intermediate trea
sons created since the 25 Edw. III. it was thought expedient
by statute 1 Mar. st. 2. c. 6. to revive two species thereof, viz.
1. That if any person falsely forge or counterfeit any such kind
of coin of gold or silver, as is not the proper coin of this realm,
but shall be current within this realm by consent of the crown;
or, 2. shall falsely forge or counterfeit the sign manual, privy
signet, or privy seal; such offences shall be deemed high trea
son. And by statute 1 & 2 P. & M. c. 11. if any persons do
bring into this realm such false or counterfeit foreign money,
being current here, knowing the same to be false, with intent
to utter the same in payment, they shall be deemed offenders
in high treason. The money referred to in these statutes must
be such as is absolutely current here, in all payments, by the
king's proclamation ; of which there is none at present, Por
tugal money being only taken by consent, as approaching
the nearest to our standard: and falling in well enough with our
divisions of money into pounds and shillings: therefore to coun

terfeit it is not high treason, but another inferior offence. (15)
Clipping or defacing the genuine coin was not hitherto in
cluded in these statutes; though an offence equally pernicious

[ 90 ) to trade, and an equal insult upon the prerogative, as well as
a l. 14. c.7.

b l. 3. c.3. § 1 & 2.

c l. 1. c. 22.

d 1 Hal. P. C. 224.

(15) see post, 98, 99, as to the offences relating to coin not
*

high treason.

amounting to
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personal affront to the sovereign; whose very image ought to
be had in reverence by all loyal subjects. And therefore among

the Romans," defacing or even melting down the emperor's
statues was made treason by the Julian law; together with
other offences of the like sort, according to that vague conclu

sion, “aliudve quid simile si admiserint.” And now, in Eng
land, by statues 5 Eliz. c. 11. clipping, washing, rounding, or
filing, for wicked gain's sake, any of the money of this realm,
or other money suffered to be current here, shall be adjudged

high treason; and by statute 18 Eliz. c. 1. (because “the same
law, being penal, ought to be taken and expounded strictly
according to the words thereof, and the like offences, not by

any equity to receive the like punishment or pains”), the same
species of offences is therefore described in other more general
words; viz. impairing, diminishing, falsifying, scaling, and

lightening; and made liable to the same penalties. By statute
8 & 9 W. III. c. 26. made perpetual by 7 Ann. c. 25. whoever,

without proper authority, shall knowingly make or mend, or
assist in so doing, or shall buy, sell, conceal, hide, or knowingly
have in his possession, any implements of coinage specified in
the act, or other tools or instruments proper only for the coin

age of money; (16) or shall convey the same out of the king's
mint; he, together with his counsellors, procurers, aiders, and
abettors, shall be guilty of high treason, which is by much the
severest branch of the coinage law. The statute goes on far
ther, and enacts that to mark any coin on the edges with let
ters, or otherwise in imitation of those used in the mint; or to

colour, gild, or case over any coin resembling the current coin,
or even round blanks of base metal; shall be construed high
treason. But all prosecutions on this act are to be commenced
within three months after the commission of the offence: (17)

except those for making or amending any coining tool or in
strument, or for marking money round the edges; which are
directed to be commenced within six months after the offence

committed.' (18) And, lastly, by statute 15 & 16 Geo. 1 1. c.
• Ff. 48.4.6.
(16) As to what tools or instruments
are within the act, see Fost. 430. 1 East
P. C. 170, 171. 1 Leach, 189. A mould

for coining is within the act. 1 East P.C.
170. So is a press for coinage. Fost. 430.
By the 8 & 9 Wm. III. c. 26. s. 5. the
tools, &c. may be seized to produce in
evidence.

(17) And it is incumbent on the pro

f Stat. 7 Ann. c. 25.

secutor to shew the prosecution was com
menced within that time. Proof by pa
rol that the prisoner was apprehended
for treason respecting the coin within
the three months, will not be sufficient, if
the indictment is after the three months,

and the warrant to apprehend or commit
are produced. Russ. & R. C. C. 369.

(18) If a person is apprehended in the

'90
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28. if any person colours or alters any shilling or sixpence,
either lawful or counterfeit, to make them respectively resem

[91] ble a guinea or half-guinea; or any halfpenny or farthing to
make them respectively resemble a shilling or sixpence; this
is also high treason: but the offender shall be pardoned, in
case (being out of prison) he discovers and convicts two other
offenders of the same kind.

-

*

-

3. Fºur. 3. The other new species of high treason is such as is created
º: !... for the security of the protestant succession over and above such
i."" treasons against the king and government as were comprised
Hanover, under the statute 25 Edw. III. For this purpose, after the act
of settlement was made, for transferring the crown to the il
lustrious house of Hanover, it was enacted by statute 13 & 14
W. III. c. 3. that the pretended prince of Wales, who was then
thirteen years of age, and had assumed the title of king James
III., should be attainted of high treason; and it was made high
treason for any of the king's subjects, by letters, messages, or
otherwise, to hold correspondence with him, or any person em

ployed by him, or to remit any money for his use, knowing the
same to be for his service. And by statute 17 Geo. II. c. 39.
it is enacted, that if any of the sons of the pretender shall land
or attempt to land in this kingdom, or be found in Great Bri
tain, or Ireland, or any of the dominions belonging to the same,

he shall be judged attainted of high treason, and suffer the
pains thereof. And to correspond with them, or to remit mo
ney for their use, is made high treason in the same manner as

it was to correspond with the father. By the statute 1 Ann.
st. 2. c. 17. if any person shall endeavour to deprive or hinder
any person, being the next in succession to the crown accord
ing to the limitations of the act of settlement, from succeeding
to the crown, and shall maliciously and directly attempt the
act of coining, or is proved to have made
a considerable progress in making coun
terfeit pieces resembling the gold or silver
coin of this realm, yet if they are so im
perfect as that no one would take them,
he cannot be convicted upon the charge
of coining under this statute. Leach, 71.
126. But he may be convicted, if he has
made blank pieces without any impres

this statute, and upon conviction his case
was reserved for the opinion of the
judges, they determined that the com

sion to the similitude of silver coin worn

mitment was the commencement of the

smooth by time. Welch's case, Ibid. 293.
Or if any one shall put pieces of mixed
metal into aqua fortis, which attracts the

prosecution, otherwise this crime might
be committed with impunity half the
year in the four northern counties.—Mr.
Christian's note. See further, ante, 84.

baser metal and leaves the silver upon the

surface, or, as the vulgar say, draws out
the silver, this is held to be colouring under
this statute. Lavey's case, Ibid. 140.
In a case at Durham, where a man had
been committed more than three months
before his trial, for an offence under
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same by any overt act, such offence shall he high treason. And
by statute 6 Ann. c. 7. if any person shall maliciously, ad

visedly, and directly, by writing or printing, maintain and af
firm, that any other person hath any right or title to the crown
of this realm, otherwise than according to the act of settlement;

or that the kings of this realm with the authority of parliament
are not able to make laws and statutes, to bind the crown and

the descent thereof; such person shall be guilty of high trea- [92]
son. This offence (or indeed maintaining this doctrine in any
wise, that the king and parliament cannot limit the crown) was

once before made high treason by statute 13 Eliz. c. 1. during
the life of that princess.

And after her decease it continued a

high misdemesnor, punishable with forfeiture of goods and
chattels, even in the most flourishing aera of indefeasible here
ditary right and jure divino succession. But it was again raised
into high treason, by the statute of Anne before mentioned, at

the time of a projected invasion in favour of the then pretender;
and upon this statute one Matthews, a printer, was convicted
and executed in 1719, for printing a treasonable pamphlet, en
titled “vor populi vor Dei.”s
Thus much for the crime of treason, or laesae majestatis, in all
its branches; which consists, we may observe, originally, in
grossly counteracting that allegiance which is due from the
subject by either birth or residence; though, in some instances,
the zeal of our legislators to stop the progress of some highly
pernicious practices has occasioned them a little to depart from
this its primitive idea. But of this enough has been hinted

already: it is now time to pass on from defining the crime to
describing its punishment.

The punishment of high treason in general is very solemn punishment
and terrible. 1. That the offender be drawn to the gallows, ...
and not be carried or walk: though usually (by connivance,"

at length ripened by humanity into law) a sledge or hurdle
is allowed, to preserve the offender from the extreme torment
of being dragged on the ground or pavement. 2. That he be
hanged by the neck, and then cut down alive. 3. That his

entrails be taken out, and burned, while he is yet alive.
4. That his head be cut off. 5. That his body be divided into

four parts. 6. That his head and quarters be at the king's
disposal."
& State Tr. IX. 680.
h 33 Ass. pl. 7.
i 1 Hal. P. C. 382.
* This punishment for treason, sir Edward Coke tells us, is warranted by divers
examples in Scripture; for Joab was drawn, Bigthan was hanged, Judas was em
bowelled, and so of the rest. (3 Inst. 211.)
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The king may, and often doth, discharge all the punishment,
except beheading, especially where any of noble blood are at
[93 ] tainted. For beheading being part of the judgment, that may
be executed, though all the rest be omitted by the king's com
mand.' But where beheading is no part of the judgment, as in
murder or other felonies, it hath been said that the king can
not change the judgment, although at the request of the party,
from one species of death to another." But of this we shall
say more hereafter."
In the case of coining, which is a treason of a different com
plexion from the rest, the punishment is milder for male offend
ers; being only to be drawn and hanged by the neck till dead.”
But in treasons of every kind the punishment of women is the
same, and different from that of men. For, as the decency due
to the sex forbids the exposing and publicly mangling their
bodies, their sentence (which is to the full as terrible to sensa

tion as the other) is to be drawn to the gallows, and there to be
burned alive.P (19)

The consequence of this judgment (attainder, forfeiture, and
corruption of blood) must be referred to the latter end of this

book, when we shall treat of them all together, as well in trea
son as in other offences.

-

| 1 Hal. P. C. 351.
m 3 Inst. 52.
n See ch. 32.
o 1 Hal. P. C. 351.
p 2 Hal. P. C. 399.

(19) But now by the statute 30 Geo.

dead, and that afterwards his head shall

Ill. c. 48. women convicted, in all cases,

be severed from his body, and his body,

of treason, shall receive judgment to be
drawn to the place of execution, and
there to be hanged by the neck till dead.
Before this humane statute, women from
the remotest times were sentenced to be

burned alive for every species of treason:
Et si nule femme de ascune treson soit

attainte, soit ars. Britt. c. 8.

And now by 54 Geo. III. c. 146. the
judgment against a man for high treason

divided into four quarters, shall be dis

posed of as the king shall think fit; with
power to the king, by special warrant, in
part to alter the punishment. A month's
time has been allowed between sentence
and execution. 1 Burr. 650, 1. But the
last executions for this offence followed:

(and properly so, for the purpose of ex
ample) more closely upon conviction.
Thistlewood and his fellow conspirators,

is, in effect, that he shall be drawn on a

were condemned and executed within a

hurdle to the place of execution, and be
there hanged by the neck until he be

few days after their trial.
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CHAP. VII.

OF FELONIES (1) INJURIOUS TO THE KING's
PREROGATIVE.

As, according to the method I have adopted, we are next to II, offences

consider such felonies (1) as are more immediately injurious to ...
the king's prerogative, it will not be amiss here, at our first “
entrance upon this crime, to inquire briefly into the nature and
meaning of felony: before we proceed upon any of the parti
cular branches into which it is divided.

Felony, in the general acceptation of our English law, com-Definition of

prises every species of crime, which occasioned at common law”
the forfeiture of lands and goods. This most frequently hap
pens in those crimes, for which a capital punishment either is
or was liable to be inflicted : for those felonies which are called

clergyable, or to which the benefit of clergy extends, were an
ciently punished with death, in all lay, or unlearned offenders;
though now by the statute-law that punishment is for the first
offence universally remitted. Treason itself, says sir Edward
Coke," was anciently comprised under the name felony: and in
confirmation of this we may observe that the statute of trea
sons, 25 Edw. III. c. 2. speaking of some dubious crimes, di

rects a reference to parliament; that it may there be adjudged, [95 J
“whether they be treason, or other felony.” All treasons there
fore, strictly speaking, are felonies; though all felonies are not
treason. And to this also we may add, that not only all of
fences, now capital, are in some degree or other felony; but
that this is likewise the case with some other offences, which

are not punished with death; as suicide, where the party is al
ready dead; homicide by chance-medley, or in self-defence;
and petit larceny or pilfering: all which are (strictly speaking)
felonies, as they subject the committers of them to forfeitures.
So that upon the whole the only adequate definition of felony
seems to be that which is before laid down; viz. an offence which
* 3 Inst. 15.

(1) As the author also considers mis-

demeanors in this chapter, the proper

title would be, “Of Offences against the

King's Prerogative.”
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occasions a total forfeiture of either lands, or goods, or both,
at the common law; and to which capital or other punishment
may be superadded, according to the degree of guilt.

To explain this matter a little farther: the word felony or
felonia, is of undoubted feodal original, being frequently to be
met with in the books of feuds, &c.; but the derivation of it has

much puzzled the juridical lexicographers, Prateus, Calvinus,
and the rest: some deriving it from the Greek prºoc, an im
postor or deceiver; others from the Latin fallo, fefelli, to coun

tenance which they would have it called fallonia. Sir Edward
Coke, as his manner is, has given us a still stranger etymology;”
that it is crimen animo felleo perpetratum, with a bitter or gallish
inclination. But all of them agree in the description, that it
is such a crime, as occasions a forfeiture of all the offender's

lands or goods. And this gives great probability to sir Henry
Spelman's Teutonic or German derivation of it:" in which lan
guage indeed, as the word is clearly of feodal original, we
ought rather to look for its signification, than among the
Greeks and Romans. Fe-lon then, according to him, is derived
from two northern words: fee, which signifies (we well know)
the fief, feud, or beneficiary estate: and Ion, which signifies
price or value. Felony is therefore the same as pretium feudi,
the consideration for which a man gives up his fief; as we say
in common speech, such an act is as much as your life, or
estate, is worth. In this sense it will clearly signify the feodal
forfeiture, or act by which an estate is forfeited, or escheats to
the lord. (2).
[96]

To confirm this we may observe, that it is in this sense, of
forfeiture to the lord, that the feodal writers constantly use it.
For all those acts, whether of a criminal nature or not, which

at this day are generally forfeitures of copyhold estates,” are

styled felonia in the feodal law: “scilicet, per quas feudum
amittitur.” As, “si domino deservirenoluerit; siper annum et diem

cessaverit in patenda investitura; si dominum ejuravit, i.e. negavit
se a domino feudum habere;” si a domino, in jus eum vocante, ter
citatus non comparuerit;” all these, with many others, are still
b 1 Inst. 391.
c Glossar. tit. Felon.
d
• Feud. l. 2. t. 16. in cale.
f Ibid. l. 1. t. 21.

* Ibid. l. 2. t. 34. l. 2. t. 26. $3.

(2) But a forfeiture of land is not a
necessary consequence of felony; for petit
larceny is felony, which does not produce

See Vol. II. pag. 284.
g Ibid. l. 2. t. 24.

i Ibid. l.2, t. 22.

a forfeiture of lands; but every species of
felony is followed by forfeiture of goods
and personal chattels.
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causes of forfeiture in our copyhold estates, and were denomi
nated felonies by the feodal constitutions. So likewise inju
ries of a more substantial or criminal nature were denomi

nated felonies, that is, forfeitures: as assaulting or beating the

lord; vitiating his wife or daughter, “si dominum cucurbita
verit, i, e. cum urore ejus concubuerit ;” all these are esteemed

felonies, and the latter is expressly so denominated, “si fecerit

feloniam, dominum forte cucurbitando.” And as these con
tempts, or smaller offences, were felonies, or acts of forfeiture,
of course greater crimes, as murder and robbery, fell under the
same denomination.

On the other hand, the lord might be

guilty of felony, or forfeit his seignory to the vasal, by the same
acts as the vasal would have forfeited his feud to the lord.

“, Si dominus commisit feloniam, per quam vasallus amitteret feu
dum si eam commiserit in dominum, feudi proprietatem etiam do
minus perdere debet.” One instance given of this sort of felony
in the lord is beating the servant of his vasal, so as that he
loses his service; which seems merely in the nature of a civil

injury, so far as it respects the vasal. And all these felonies [97 J
were to be determined “per laudamentum sive judicium parium
suorum” in the lord’s court; as with us forfeitures of copyhold

lands are presentable by the homage in the court-baron.
Felony, and the act of forfeiture to the lord, being thus
synonymous terms in the feodal law, we may easily trace the

reason why, upon the introduction of that law into England,
those crimes which induced such forfeiture or escheat of lands
(and, by small deflection from the original sense, such as in
duced the forfeiture of goods also) were denominated felonies.
Thus it was said, that suicide, robbery, and rape, were felonies;

that is, the consequence of such crimes was forfeiture; till by
long use we began to signify by the term of felony the actual
crime committed, and not the penal consequence. And upon
this system only can we account for the cause, why treason in
ancient times was held to be a species of felony: viz. because
it induced a forfeiture.

Hence it follows, that capital punishment does by no means

enter into the true idea and definition of felony. Felony may
be without inflicting capital punishment, as in the cases in
stanced of self-murder, excusable homicide, and petit larceny:
and it is possible that capital punishments may be inflicted,
*Feud. l. 2. t. 24. § 2.

l Ibid. l. 1. t. 5.

m. Ibid. l. 2. t. 38. Britton. l. 1. c. 22.

*. Feud. l. 2. t. 26. & 47.
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and yet the offence be no felony; as in case of heresy by the
common law, which, though capital, never worked any forfei
ture of lands or goods,” as inseparable incident to felony. And
of the same nature was the punishment of standing mute,
without pleading to an indictment; which at the common law
was capital, but without any forfeiture, and therefore such
standing mute was no felony. In short, the true criterion of
felony is forfeiture; for, as sir Edward Coke justly observes,”
in all felonies which are punishable with death, the offender
loses all his lands in fee-simple, and also his goods and chat
tels; in such as are not so punishable, his goods and chattels
only.

[98 ||

The idea of felony is indeed so generally connected with
that of capital punishment, that we find it hard to separate
them; and to this usage the interpretations of the law do now
conform. And therefore if a statute makes any new offence

felony, the law" implies that it shall be punished with death,
viz. by hanging as well as with forfeiture: unless the offender
prays the benefit of clergy; which all felons are entitled once

to have, provided the same is not expressly taken away by sta
tute. And in compliance herewith, I shall for the future con
sider it also in the same light, as a generical term, including
all capital crimes below treason; having premised thus much
concerning the true nature and original meaning of felony, in
order to account for the reason of those instances I have men

tioned, of felonies that are not capital, and capital offences
that are not felonies: which seem at first view repugnant to the

general idea which we now entertain of felony, as a crime to
be punished by death: whereas properly it is a crime to be
punished by forfeiture, and to which death may, or may not be,
though it generally is, superadded.

I proceed now to consider such felonies as are more imme
diately injurious to the king's prerogative. These are, 1. Offences
relating to the coin, not amounting to treason. 2. Offences
against the king's council. 3. The offence of serving a foreign
prince. 4. The offence of embezzling or destroying the king's
armour or stores of war. To which may be added a fifth,
5. Desertion from the king's armies in time of war.

º:
rom not

1. Offences relating to the coin, under which may be ranked
some inferior misdemesnors not amounting to felony, are thus

amounting to
treason.

o 3 Inst. 43.

p 1 Inst, 391.

q 1 Hawk, P.C. 107. 2 Hawk. P. C. 444.
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declared by a series of statutes which I shall recite in the order"
of time. And, first, by statute 27 Edw. I. c. 3. none shall bring .
pollards and crockards, which were foreign coins of base metal,
into the realm on pain of forfeiture of life and goods. By sta
tute 9 Edw. III. st. 2. no sterling money shall be melted down, [99]
upon pain of forfeiture thereof. By statute 17 Edw. III. none
shall be so hardy to bring false and ill money into the realm,
on pain of forfeiture of life and member by the persons import
ing, and the searchers permitting such importation. (3) By
statute 3 Hen. V. st. 1. to make, coin, buy, or bring into the
realm any gally-halfpence, fuskins, or dotkins, in order to
utter them, is felony; and knowingly to receive or pay either
them or blanks' is forfeiture of an hundred shillings. By sta
tute 14 Eliz. c. 3. such as forge any foreign coin, although it
be not made current here by proclamation, shall (with their
aiders and abettors) be guilty of misprision of treason: a crime
which we shall hereafter consider. (4) By statute 13 & 14 Car.
II. c. 31. the offence of melting down any current silver money
shall be punished with forfeiture of the same, and also the
double value: and the offender, if a freeman of any town, shall
be disfranchised; if not, shall suffer six months’ imprisonment.
By statute 6 & 7 W. III. c. 17: if any person buys or sells, or . . . . .
-

knowingly has in his custody, any clippings, or filings, of the-'. . . . . . .
coin, he shall forfeit the same and 500l. ; one moiety to the
king, and the other to the informer; and be branded in the
cheek with the letter R. (5) By statute 8 & 9 W. III. c. 26. . . .

- *

*

* -

-

r 2 Stat. Hen. VI. c. 9.

(3) Repealed by 59 Geo.III. c. 49.s. 11.
(4) See post, 120. The importation

felony, punishable with transportation for
not exceeding seven years. Importing

of foreign bad coin is further provided

with an intent to utter, is a sufficient offence

against. Thus, by the 37 Geo. III. c. 126.

within the act. 1 East P. C. 176.

s. 2. coining or counterfeiting any kind of
coin, not the proper coin of the realm,
nor permitted to be current (id est, by pro
clamation under great seal) within it, but
resembling, or made with intent to re
semble, or look like any gold or silver coin
of any foreign state, &c. or to pass as
such foreign coin, is a felony punishable
with seven years' transportation. And by
the same act, (sect. 6.) having in custody,

by 43 Geo. III. c. 139. s. 3. counterfeiting

without lawful excuse, more than five

pieces of bad coin, is punishable with a
forfeiture of not exceeding 5l. nor less
than 40s. for every piece. By sect. 3.
importing counterfeit gold or silver, foreign
coin, not current, with intent to utter, is

And

foreign coin, not current by proclamation,
but resembling copper or mixed metal
coin of a foreign state, is a misdemeanor,
punishable, for the first offence, by not
exceeding one year's imprisonment, and
for the second, transportation for seven

years. And sect. 6. inflicts a penalty of not
exceeding 40s, nor less than 10s. for every
such piece of coin in possession of a per
son who shall have more than five pieces
in his custody, without lawful excuse.
And by sect. 7. houses of suspected per

sons may be searched by warrant for such
counterfeit coin.

(5) The rewards allowed by this act.

º

*
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if any person shall blanch or whiten copper for sale (which
makes it resemble silver); or buy or sell or offer to sell any
malleable composition, which shall be heavier than silver, and
look, touch, and wear like gold, but be beneath the standard :
or if any person shall receive or pay at a less rate than it im
ports to be of (which demonstrates a consciousness of its base
ness, and a fraudulent design) any counterfeit or diminished
milled money of this kingdom, not being cut in pieces; (5) (an
operation which is expressly directed to be performed when any
such money shall be produced in evidence, and which any
person, to whom any gold or silver money is tendered, is em
powered by statutes 9 & 10 W. III. c. 21., 13 Geo. III. c. 71.,
and 14 Geo. III. c. 70., to perform at his own hazard, and the
officers of the exchequer and receivers general of the taxes are
particularly required to perform :) all such persons shall be

[100 J guilty of felony; and may be prosecuted for the same at any
time within three months after the offence committed.

But

these precautions not being found sufficient to prevent the ut
tering of false or diminished money, which was only a misde
mesnor at common law, it is enacted by statute 15 & 16 Geo.
II. c 28. that if any person shall utter or tender in payment (6)

-

-

- - - - -

-

* *

* *

-

-

-

, edges. The word milled seems to be su
perfluous, and to signify nothing more
- - (5) Selling base and counterfeit money than coined money. Running's case,
on conviction of offenders, are abolished

by 58 Geo. III. c.70.

-

---

at-a-lower rate than its denomination im

Leach, 708.

ports, as twenty bad half-crowns for a
guinea, is a crime of great magnitude,
and in populous towns is much practised.

(6) The words “in payment” refer to the
word “tender" only, so that to tender in
payment is one offence, and to utter an

The offender in this cano is cither the

other; and a man was convicted of ut

coiner himself, or the wholesale dealer
between the coiner and the utterer, who

tering, who having received a good shil
ling, immediately changed it, and gave
back a bad one, insisting it was the one
he received. Leach, 736. Where the pri

puts each piece into circulation at its full
apparent value. The 8 & 9 W. III. c. 26.
declares that the offender shall suffer death
as in case of felony; but not having expressly
taken away the benefit of clergy, for the
first offence he was subject only to be burnt

before it was paid for, and whilst it lay

in the hand, and to suffer any imprison

upon the table, the prisoner was appre

ment not exceeding a year; and since

the 19 Geo.III. c.74. the burning in the

hended, it was held not an offence within
the act. Leach, 251. But it seems he

hand may be changed by the court into

might have been indicted for the attempt

a fine, or whipping publicly or privately;

to utter. Cald. 397.

but not more than three times.

107. note.

An of

soner had counted out a quantity of bad
money, and placed it upon a table for a

person who had agreed to buy it, but

Russ. & R. C. C.

It is now settled, that the mere act of

fender of this description must necessa
rily be so conversant with coining or
coiners, that public policy requires that

having counterfeit silver in possession,
with an intent to utter it as good, is no

in the first instance he should be sent out

offence, for there is no criminal act done.

of the kingdom. It has been determined
that the term milled money, does not mean

Russ. & R. C. C. 184. 288.

edged money, or money marked on the

as good, is a misdemeanor; and having

But pro

curing base coin, with intent to utter it ".
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any counterfeit coin, knowing it so to be, he shall for the first

offence be imprisoned six months, and find sureties for his
good behaviour for six months more; for the second offence,
shall be imprisoned two years, and find sureties for two years.
longer; and for the third offence, shall be guilty of felony with

out benefit of clergy. (7) Also, if a person knowingly tenders.

i
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:

in payment any counterfeit money, and at the same time has
more in his custody; or shall, within ten days after, knowingly
tender other false money; he shall be deemed a common utterer
of counterfeit money, and shall for the first offence be impri
soned one year, and find sureties for his good behaviour for two
years longer; and for the second, be guilty of felony without
benefit of clergy. By the same statute it is also enacted, that
if any person counterfeits the copper coin, he shall suffer two
years' imprisonment, and find sureties for two years more. By:
statute 11 Geo. III. c. 40. persons counterfeiting copper half
pence or farthings, with their abettors; or buying, selling, re
ceiving, or putting off any counterfeit copper money (not being.
cut in pieces or melted down) at a less value than it imports to .
be of; shall be guilty of single felony.(8) And by a tempo
rary statute, (14 Geo. III. c. 42.) if any quantity of money, ex
ceeding the sum of five pounds, being or purporting to be the
silver coin of this realm, but below the standard of the mint in

fº: º

*:*:i_3

weight or fineness, shall be imported, into Great Britain or ;
Ireland, the same shall be forfeited in equal moities to the
crown and prosecutor. (9) Thus much for offences relating to
the coin, as well misdemesnors as felonies, which I thought it
most convenient to consider in one and the same view.

a large quantity of such coin is evidence
of having procured it with such intent,
unless there are other circumstances to

induce a suspicion that the defendant was
the maker. Russ. & R. C. C. 308.

(7) By the 3 Geo. IV. c. 114, the
prisoner may be sentenced to hard la
bour. The reward given by the 15 Geo.
II. c. 7. is taken away by 58 Geo. III.

lication upon criminal law, which states
the punishment for coining copper money,
and for selling counterfeit money for less
than its denomination imports, to be only
burning in the hand, and imprisonment
not exceeding a year. 1 East P.C.,162. &
181. But the punishment before the 19

Geo.III. in all cases of felony, which
had the benefit of clergy, was burning in

c. 70.

the hand; and imprisonment for any

(8) The 15 & 16 Geo. II. c 28. and
the 11 Geo. III. c. 40. specify halfpence

time, at the discretion of the judge, not
more than for one year, under the 18 Eliz.
c. 7. § 3. By the 19 Geo. III. c. 74.
burning in the hand may be changed at .
the discretion of the judge into a fine, or
whipping not more than three times. See
p. 372. post.

and furthings only; but other pieces of
copper money having been since coined,
the provisions of those statutes, by the
37 Geo.III. c. 126. are extended to all

other pieces of copper money which are
ordered to be current by the king's pro
clamation.

A remarkable error is made

in two different pages of Mr. East's pub-...

(9) This statute, by the 39 Geo.III.
c. 74, is revived and made perpetual.
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2. Felonies, against the king's council," are these. First, by
statute 3 Hen. VII. c. 14. if any sworn servant of the king's
household conspires or confederates to kill any lord of this

[ 101 | realm, or other person, sworn of the king's council, he shall be

guilty of felony. Secondly, by statute 9 Ann. c. 16. to assault,

strike, wound, or attempt to kill, any privy counsellor in the
execution of his office, is made felony without benefit of clergy.
3. Felonies

in serving for
reign states.

3. Felonies in serving foreign states, which service is generally

inconsistent with allegiance to one's natural prince, are re
strained and punished by statute 3 Jac. I. c. 4. which makes it

felony for any persons whatever to go out of the realm, to serve
any foreign prince, without having first taken the oath of alle
giance before his departure. And it is felony also for any gen
tleman, or person of higher degree, or who hath borne any office
in the army, to go out of the realm to serve such foreign prince
or state, without previously entering into a bond with two
sureties, not to be reconciled to the see of Rome, or enter into

any conspiracy against his natural sovereign. And farther, by
statute 9 Geo II. c. 30. enforced by statute 29 Geo. II. c. 17. if
any subject of Great Britain shall enlist himself, or if any per
son shall procure him to be enlisted, in any foreign service, or
detain or embark him for that purpose, without licence under
the king's sign manual, he shall be guilty of felony without
benefit of clergy; but if the person, so enlisted or enticed, shall
discover his seducer within fifteen days, so as he may be appre
hended and convicted of the same, he shall be indemnified. By
statute 29 Geo. II. c. 17. it is moreover enacted, that to serve

under the French king, as a military officer, shall be felony
without benefit of clergy; and to enter into the Scotch brigade
in the Dutch service, without previously taking the oaths of
allegiance and abjuration, shall be a forfeiture of 500l. (10)
4. Felonies
in embezzling
king's

4. Felony by embezzling or destroying the king's armour or
warlike stores, is, in the first place, so declared to be by statute

warlike

stores. (11)

31 Eliz. c.4. which enacts, that if any person having the charge
* See Vol. i. pag. 334.
(10) These statutes of 9 Geo. II. and
29 Geo. II. are repealed by the 59 Geo.

get others to do so, is a misdemeanor,
and punishable by fine or imprisonment,

III. c. 69. which re-enacts and adds to

or both; and a penalty of 50l. is imposed

their provisions, and by it the entering
into, or agreeing to enter into, the aid of
a foreign prince or people, &c. in any
warlike capacity whatever, or going
abroad with that intent, or attempting to

on masters of ships and owner for assist
ing in the offence; there are further pro
visions for preventing the offence.
(11) As to the offence of receivers,
see post, 133, in notes.
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or custody of the king's armour, ordnance, ammunition, or

habiliments of war; or of any victual provided for victualling
the king's soldiers or mariners; shall, either for gain, or to im
pede his majesty's service, imbezzle the same to the value of [ 102 |

twenty shillings, such offence shall be felony. And the statute
22 Car. II. c. 5. takes away the benefit of clergy from this
offence, (12) and from stealing the king's naval stores to the
value of twenty shillings; with a power for the judge, after sen
tence, to transport the offender for seven years. Other inferior
imbezzlements and misdemesnors, that fall under this denomina

tion, are punished by statutes 9 & 10 W. III. c.41., 1 Geo. I.

c. 25., 9 Geo. I. c. 8., and 17 Geo. II. c. 40., with fine, corporal
punishment, and imprisonment.(13) And by statute 12 Geo.

III. c. 24. to set on fire, burn, or destroy any of his majesty's
ships of war, whether built, building, or repairing; or any of
(12) This provision of the statute 22

By the 54 Geo.III. c. 159. s.10, persons

Car. II. c. 5., which takes away the be-

are prohibited from sweeping harbours for

nefit of the clergy, is repealed by the 5
Geo. IV. c. 53., and, offenders may be

lost stores, under a penalty of 10l. By
55 Geo. III. c. 127, the 9 & 10 win.

transported for life, or for not less than

III. 9 Geo. I. 17 Geo. II. and 39 & 40

seven years, or imprisoned, with or with-

Geo. III. so far as they relate to naval

out hard labour, for not exceeding seven

stores, are extended to all public stores

years.

marked as therein mentioned to denote

(13) By the 39 & 40 Geo.III. c. 89,

the king's property therein; and to per

s. 1. persons, other than contractors, re-

sons not authorized using such marks,

ceiving or having stores of war in their

and to persons in whose custody such

possession, may be transported for four-

stores are found, or who shall receive, or

teen years; and by sec. 2. persons con-

have, or conceal them, without a certifi

victed of offences against the 9 & 10 Wm.
III. may, in addition to the punishment

cate authorizing it, and to persons defac
ing, destroying, &c. such marks for the

thereby to be inflicted, be punished with

purpose of concealing the king's property

whipping and imprisonment, or either, but

therein.

the penalty may be mitigated. Sec. 3.

If the stores embezzled have the king's

points out how far the 9 & 10 Wm. III.
shall extend to contractors. By sec. 4. defacing marks denoting stores to be the

mark on them, this of itself throws the

king's property, for the purpose of concealing the king's property therein, is felony,
punishable with fourteen years' transportation. By sec. 5. persons convicted of
a second offence may be transported for
fourteen years. By sec.7. the punishments
may be mitigated to whipping, fining, or
imprisonment. There are also other pro-

a case where a party became possessed,
on the death of her husband, of canvass
stores, which had been purchased by him
in his lifetime at a public sale, and had
been many years made up into household
furniture, but no evidence was given of
any certificate of such sale being lawful,
as required by the 9 & 10 Wm. III. ; or

burthen on the defendant of proving how
he came by them. 2 East P. C. 765. In

visions in the act, as to the searching for

of any excuse allowed by the act, yet

and disposing of stolen, &c. stores, &c.
The power of sentencing to hard labour
seems to be taken away by this act. See 8

the possession, being by act of law
without fraud, it was held not within the
penalty of the act. 2 East P.C. 765. And

East, 53.

a defendant against whom the possession

By 54 Geo. III, c. 60, the provisions

of stores is proved, may discharge himself

of the 9 & 10 Wm. III. c. 41. and 39
& 40 Geo. III. c. 89. are extended to
cordage worked with worsted threads.

by other evidence than that of a navy
board certificate, 1 Esp. R. 144.

WOL. IV.

I
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the king's arsenals, magazines, dock-yards, rope-yards, or vic

tualling offices, or materials thereunto belonging; or military,
naval, or victualling stores, or ammunition; or causing, aiding,
procuring, abetting, or assisting in, such offence; shall be felony
without benefit of clergy.
5. Desertion,

5. Desertion from the king's armies in time of war, whether

by land or sea, in England or in parts beyond the sea, is by the
standing laws of the land (exclusive of the annual acts of par
liament to punish mutiny and desertion) and particularly by
statute 18 Hen. VI. c. 19. and 5 Eliz. c. 5. made felony, but not
without benefit of clergy. But by the statute 2 & 3 Edw. VI.
c. 2. clergy is taken away from such deserters, and the offence
is made triable by the justices of every shire. The same statutes
punish other inferior military offences with fines, imprisonment,
and other penalties. (14)
(14) To this class of felonies injurious
to the king's prerogative, may be added
two felonies lately created by the legisla
ture, who thought it expedient to repress
the attempts of mischievous and disaf
fected persons, by transportation or capi
tal punishment. The 37 Geo. III. c. 70.
(revived and made perpetual by the 57
Geo. III. c. 7.) enacts, that if any person
shall maliciously and advisedly endeavour
to seduce any person serving in his ma
jesty's service by sea or land from his
duty and allegiance, or to incite any per
son to commit any act of mutiny or muti
nous practice, he shall be guilty of felony,

for that purpose, or not to give evidence
against any confederate or other person,
or not to discover any unlawful combina
tion, or any illegal act, or any illegal oath
or engagement, shall be guilty of felony,
and may be transported for seven years.
Compulsion shall be no excuse, unless the
party, within four days after he has an
opportunity, disclose the whole of the case
to a justice of the peace, or if a seaman or
soldier, to his commanding officer. An
offence against this act committed any
where may be tried in any county, unless
it be committed in Scotland; it shall then
be tried in the criminal courts of that

and shall suffer death without benefit of

country.

clergy. The crime, wherever committed,
may be tried in any county. A sailor in
a sick hospital, where he had been for
thirty days, and therefore not entitled to

A person acquitted under either of
these statutes, shall not be prosecuted
again for the same fact for high treason;
but these statutes shall not prevent any
person not already tried under them from
being prosecuted for high treason, in the
same manner as if they had not been
passed.

pay, nor liable for what he then does to a
court-martial, is a person serving in the

king's forces by sea, within the 37 Geo.III.
so as to make the seducing him an of
fence within that act. Russ. & R. C. C. 76.

See also the 39 Geo. III. c. 79, the 57

And by the 37 Geo. III. c. 123. it is
enacted, that whoever shall administer,
or cause to be administered, or shall be

Geo. III. c. 19. as to the prevention of
seditious meetings and assemblies; the
provisions are too numerous to give them

present at and consenting to the adminis
tering of, or shall take any oath or en
gagement intended to bind any person
in any mutinous or seditious purpose, or
to belong to any seditious society or con
federacy, or to obey any committee, or

pired in 1824. See the 60 Geo. III. c. 1.
for preventing the training of persons to
the use of arms, and to the practices of
military evolutions and exercise ; as to
riotous meetings, see post, 142.

any person, not having legal authority

here in detail. The 60 Geo. III. c. 6. ex
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CHAP. VIII.

OF PRAEMUNIRE.

A THIRD species of offence more immediately affecting the king III. Praemu.
and his government, though not subject to capital punishment,"
is that of praemunire; so called from the words of the writ pre
paratory to the prosecution thereof: “praemunire” facias A. B.”

cause A. B. to be forewarned that he appear before us to answer
the contempt wherewith he stands charged: which contempt is
particularly recited in the preamble to the writ." It took its
original from the exorbitant power claimed and exercised in
England by the pope, which even in the days of blind zeal was
too heavy for our ancestors to bear.
It may justly be observed, that religious principles, which Introduc.

(when genuine and pure) have an evident tendency to make"
their professors better citizens as well as better men, have

(when perverted and erroneous) been usually subversive of civil
government, and been made both the cloak and the instrument
of every pernicious design that can be harboured in the heart of

man. The unbounded authority that was exercised by the
Druids in the west, under the influence of pagan superstition,
and the terrible ravages committed by the Saracens in the east,

to propagate the religion of Mahomet, both witness to the truth
of that ancient universal observation, that in all ages and in all
countries, civil and ecclesiastical tyranny are mutually produc
tive of each other. It is therefore the glory of the church of
England, that she inculcates due obedience to lawful authority,
and hath been (as her prelates on a trying occasion once ex
pressed it') in her principles and practice ever most unques- [ 104 )

tionably loyal. The clergy of her persuasion, holy in their doc
trines and unblemished in their lives and conversation, are also

moderate in their ambition, and entertain just notions of the

ties of society and the rights of civil government. As in matters
* A barbarous word for praemoneri. (1)

b Old. Nat. Brev. 101, edit. 1534.

• Address to James II. 1687.

(1) Praemunio, in law-latin, is used in

or cito. Ducange Gloss.

all its tenses and participles, for praemoneo
I 2
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of faith and morality they acknowledge no guide but the Scrip
tures, so, in matters of external polity and of private right, they
derive all their title from the civil magistrate; they look up to
the king as their head, to the parliament as their law-giver,
and pride themselves in nothing more justly, than in being true
members of the church, emphatically by law established.
Whereas the notions of ecclesiastical liberty, in those who differ
from them, as well in one extreme as the other (for I here only
speak of extremes), are equally and totally destructive of those
ties and obligations by which all society is kept together;
equally encroaching on those rights, which reason and the ori
ginal contract of every free state in the universe have vested in
the sovereign power; and equally aiming at a distinctindepen
dent supremacy of their own, where spiritual men and spiritual
causes are concerned. The dreadful effects of such a religious
bigotry, when actuated by erroneous principles, even of the pro

testant kind, are sufficiently evident from the history of the
anabaptists in Germany, the covenanters in Scotland, and that

deluge of sectaries in England, who murdered their sovereign,
overturned the church and monarchy, shook every pillar of law,

justice, and private property, and most devoutly established a
kingdom of the saints in their stead.

By these horrid devasta

tions, the effects of mere madness, or of zeal that was nearly

allied to it, though violent and tumultuous, were but of a short

duration. Whereas the progress of the papal policy, long
actuated by the steady counsels of successive pontiffs, took
deeper root, and was at length in some places with difficulty, in
others never yet, extirpated. For this we might call to witness
the black intrigues of the jesuits, so lately triumphant over
Christendom, but now universally abandoned by even the Roman
[ 105 ) catholic powers : but the subject of our present chapter rather
leads us to consider the vast strides which were formerly made
in this kingdom by the popish clergy; how nearly they arrived
to effecting their grand design; some few of the means they
made use of for establishing their plan; and how almost all of
them have been defeated or converted to better

purposes,

by

the vigour of our free constitution, and the wisdom of successive
parliaments.
-

Origin and
progress of
the papal
usurpation.

The ancient British church, by whomsoever planted, was a
stranger to the bishop of Rome, and all his pretended autho

rity. But the pagan Saxon invaders, having driven the pro
fessors of christianity to the remotest corners of our island,
their own conversion was afterwards effected by Augustin the
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monk, and other missionaries from the court of Rome.

This

naturally introduced some few of the papal corruptions in
point of faith and doctrine; but we read of no civil authority
claimed by the pope in these kingdoms, till the aera of the
Norman conquest; when the then reigning pontiff having
favoured duke William in his projected invasion, by blessing

his host and consecrating his banners, he took that opportunity
also of establishing his spiritual encroachments: and was
even permitted so to do by the policy of the conqueror, in order
more effectually to humble the Saxon clergy and aggrandize
his Norman prelates; prelates, who, being bred abroad in the
doctrine and practice of slavery, had contracted a reverence

and regard for it, and took a pleasure in rivetting the chains of
a free-born people.
The most stable foundation of legal and rational government
is a due subordination of rank, and a gradual scale of autho
rity; and tyranny also itself is most surely supported by a
regular increase of despotism, rising from the slave to the sul
tan: with this difference however, that the measure of obedi

ence in the one is grounded on the principles of society, and
is extended no farther than reason and necessity will warrant:
in the other it is limited only by absolute will and pleasure,
without permitting the inferior to examine the title upon which
it is founded. More effectually therefore to enslave the con
sciences and minds of the people, the Romish clergy themselves

paid the most implicit obedience to their own superiors or pre [106 ||
lates; and they, in their turns, were as blindly devoted to the
will of the sovereign pontiff, whose decisions they held to be
infallible, and his authority co-extensive with the christian

world. Hence his legates a latere were introduced into every
kingdom of Europe, his bulls and decretal epistles became the
rule both of faith and discipline, his judgment was the final
resort in all cases of doubt or difficulty, his decrees were en
forced by anathemas and spiritual censures, he dethroned even

kings that were refractory, and denied to whole kingdoms
(when undutiful) the exercise of christian ordinances, and the
benefits of the gospel of God.

But, though the being spiritual head of the church was a
thing of great sound, and of greater authority, among men of
conscience and piety, yet the court of Rome was fully apprized
that (among the bulk of mankind) power cannot be maintained
without property; and therefore its attention began very
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early to be rivetted upon every method that promised pecu
niary advantage. The doctrine of purgatory was introduced,
and with it the purchase of masses to redeem the souls of the
deceased. New-fangled offences were created, and indulgences
were sold to the wealthy, for liberty to sin without danger.
The canon law took cognizance of crimes, injoined penance

pro salute animae, and commuted that penance for money. Non
residence and pluralities among the clergy, and marriages
among the laity related within the seventh degree, were strictly
prohibited by canon; but dispensations were seldom denied to
those who could afford to buy them.

In short, all the wealth

of Christendom was gradually drained by a thousand channels,
into the coffers of the holy see.

The establishment also of the feodal system in most of the
governments of Europe, whereby the lands of all private pro
prietors were declared to be holden of the prince, gave a hint
to the court of Rome for usurping a similar authority over all
the preferments of the church; which began first in Italy,
and gradually spread itself to England. The pope became a
[107 ) feodal lord; and all ordinary patrons were to hold their right
of patronage under this universal superior. Estates held by
feodal tenure, being originally gratuitous donations, were at
that time denominated beneficia ; their very name as well as
constitution was borrowed, and the care of the souls of a parish
thence came to be denominated a benefice. Lay fees were con
ferred by investiture or delivery of corporal possession; and
spiritual benefices, which at first were universally donative,
now received in like manner a spiritual investiture, by institu
tion from the bishop, and induction under his authority. As
lands escheated to the lord, in defect of a legal tenant, so bene
fices elapsed to the bishop upon non-presentation by the pa
tron, in the nature of a spiritual escheat. The annual tenths

collected from the clergy were equivalent to the feodal render,
or rent reserved upon a grant; the oath of canonical obedience

was copied from the oath of fealty required from the vasal by
his superior; and the primer seisins of our military tenures,
whereby the first profits of an heir's estate were cruelly ex
torted by his lord, gave birth to as cruel an exaction of first
fruits from the beneficed clergy. And the occasional aids and
talliages, levied by the prince on his vasals, gave a handle to

the pope to levy, by the means of his legates a latere, peter
pence and other taxations.
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At length the holy father went a step beyond any example

of either emperor or feodal lord. He reserved to himself, by
his own apostolical authority," the presentation to all benefices
which became vacant while the incumbent was attending the
court of Rome upon any occasion, or on his journey thither, or
back again; and moreover such also as became vacant by his
promotion to a bishoprick or abbey: “etiamsi ad illa personae
consueverint et debuerint per electionem aut quemvis alium modum
assumi.”

And this last, the canonists declared, was no detri

ment at all to the patron, being only like the change of a life
in a feodal estate by the lord. Dispensations to avoid these
vacancies begat the doctrine of commendams; and papal pro
visions were the previous nomination to such benefices, by a
kind of anticipation, before they became actually void: though

afterwards indiscriminately applied to any right of patronage [ 108 )
exerted or usurped by the pope. In consequence of which the

best livings were filled by Italian and other foreign clergy,
equally unskilled in and adverse to the laws and constitution
of England. The very nomination to bishopricks, that ancient
prerogative of the crown, was wrested from king Henry the
First, and afterwards from his successor king John; and seem
ingly indeed conferred on the chapters belonging to each see;
but by means of the frequent appeals to Rome, through the
intricacy of the laws which regulated canonical elections, was
eventually vested in the pope. And, to sum up this head
with a transaction most unparalleled and astonishing in its kind,
pope Innocent III. had at length the effrontery to demand,
and king John had the meanness to consent to, a resignation
of his crown to the pope, whereby England was to become
for ever St. Peter's patrimony; and the dastardly monarch re
accepted his sceptre from the hands of the papal legate, to
hold as the vasal of the holy see, at the annual rent of a thou
sand marks.

Another engine set on foot, or at least greatly improved, by
the court of Rome, was a master-piece of papal policy. Not
content with the ample provision of tithes, which the law of the
land had given to the parochial clergy, they endeavoured to

grasp at the lands and inheritances of the kingdom, and (had
not the legislature withstood them) would by this time have
probably been masters of every foot of ground in the kingdom.

To this end they introduced the monks of the Benedictine and
other rules, men of sour and austere religion, separated from
d

Eitrar,

l. 3. t. 2. c. 13.
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the world and its concerns by a vow of perpetual celibacy, yet
fascinating the minds of the people by pretences to extraor
dinary sanctity, while all their aim was to aggrandize the power
and extend the influence of their grand superior the pope.
And as, in those times of civil tumult, great rapines and vio
lence were daily committed by overgrown lords and their adhe
rents, they were taught to believe, that founding a monastery
a little before their deaths would atone for a life of inconti

nence, disorder, and bloodshed. Hence innumerable abbeys
[109] and religious houses were built within a century after the con

quest, and endowed, not only with the tithes of parishes which
were ravished from the secular clergy, but also with lands,
manors, lordships, and extensive baronies. And the doctrine
inculcated was, that whatever was so given to, or purchased
by, the monks and friars, was consecrated to God himself;
and that to alienate or take it away was no less than the sin of
sacrilege.
-

I might here have enlarged upon other contrivances, which
will occur to the recollection of the reader, set on foot by the
court of Rome, for effecting an entire exemption of its clergy .
from any intercourse with the civil magistrate: such as the
separation of the ecclesiastical court from the temporal; the
appointment of its judges by merely spiritual authority with
out any interposition from the crown; the exclusive juris
diction it claimed over all ecclesiastical persons and causes;
and the privilegium clericale, or benefit of clergy, which deli
vered all clerks from any trial or punishment except before
their own tribunal. But the history and progress of ecclesi
astical courts," as well as of purchases in mortmain,' have
already been fully discussed in the preceding volume: and we
shall have an opportunity of examining at large the nature of

the privilegium clericale in the progress of the present book.
And therefore I shall only observe at present, that notwith
standing this plan of pontifical power was so deeply laid, and
so indefatigably pursued by the unwearied politics of the court
of Rome through a long succession of ages; notwithstanding
it was polished and improved by the united endeavours of a
body of men, who engrossed all the learning of Europe for
centuries together; notwithstanding it was firmly and reso
lutely executed by persons the best calculated for establishing
tyranny and despotism, being fired with a bigoted enthusiasm
(which prevailed not only among the weak and simple, but
• See Vol. III. pag, 61.

See Vol. II. pag. 268,
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even among those of the best natural and acquired endow
ments), unconnected with their fellow-subjects, and totally
indifferent to what might befal that posterity to which they
bore no endearing relation :-yet it vanished into nothing,
when the eyes of the people were a little enlightened, and they [110]
set themselves with vigour to oppose it. So vain and ridiculous
is the attempt to live in society, without acknowledging the
obligations which it lays us under; and to affect an entire
independence of that civil state, which protects us in all our
rights, and gives us every other liberty, that only excepted of
despising the laws of the community.
Having
thus
in some degree
trace out the
ºf
original
and
subsequent
progressendeavoured
of the papaltousurpations
in statute
praemunure
England, let us now return to the statutes of praemunire, which
were framed to encounter this overgrown yet increasing evil.
King Edward I., a wise and magnanimous prince, set himself Edw.i.
in earnest to shake off this servile yoke." He would not suffer
his bishops to attend a general council, till they had sworn not
to receive the papal benediction. He made light of all papal
bulles and processes: attacking Scotland in defiance of one :
and seizing the temporalities of his clergy, who under pretence
of another refused to pay a tax imposed by parliament. He
strengthened the statutes of mortmain; thereby closing the
great gulph, in which all the lands of the kingdom were in
danger of being swallowed. And, one of his subjects having
obtained a bulle of excommunication against another, he or
dered him to be executed as a traitor, according to the ancient
law." And in the thirty-fifth year of his reign was made the

first statue against papal provisions, being, according to sir
Edward Coke, the foundation of all the subsequent statutes of

praemunire, which we rank as an offence immediately against
the king, because every encouragement of the papal power is a
diminution of the authority of the crown.

In the weak reign of Edward the Second the pope again en- Edv. ii.
deavoured to encroach, but the parliament manfully withstood

him; and it was one of the principal articles charged against
that unhappy prince, that he had given allowance to the bulles

of the see of Rome. But Edward the Third was of a temper Ely, ºf
extremely different: and to remedy these inconveniences first
s Dav. 83, &c.

* Bro. Abr. tit. Corone. 115. Treason, 14. 5 Rep. p. 1. fol. 12. 3 Ass. 19.
* 2 Inst. 583.
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by gentle means, he and his nobility wrote an expostulation to
the pope; but receiving a menacing and contemptuous answer,

withal acquainting him, that the emperor (who a few years
before at the diet of Nuremberg, A.D. 1323, had established a
law against provisions"), and also the king of France, had lately
submitted to the holy see; the king replied, that if both the
emperor and the French king should take the pope's part, he
was ready to give battle to them both, in defence of the liber
ties of the crown. Hereupon more sharp and penal laws were
devised against provisors,' which enact severally, that the court
of Rome shall not present or collate to any bishoprick or living
in England; and that whoever disturbs any patron in the pre
sentation to a living by virtue of a papal provision, such pro
visor shall pay fine and ransom to the king at his will, and be
imprisoned till he renounces such provision: and the same
punishment is inflicted on such as cite the king, or any of his
subjects, to answer in the court of Rome. And when the holy
see resented these proceedings, and pope Urban V. attempted
to revive the vasalage and annual rent to which king John had

subjected his kingdom, it was unanimously agreed by all the
estates of the realm in parliament assembled, 40 Edw. III., that
king John's donation was null and void, being without the
concurrence of parliament, and contrary to his coronation oath:
and all the temporal nobility and commons engaged, that if
the pope should endeavour by process or otherwise to main

tain these usurpations, they would resist and withstand him
with all their power."
Rich. II.

In the reign of Richard the Second, it was found necessary
to sharpen and strengthen these laws, and therefore it was en
acted by statutes 3 Ric. II. c. 3. and 7 Ric. II. c. 12. first, that

no alien should be capable of letting his benefice to farm; in
order to compel such as had crept in, at least to reside on
[112 ) their preferments: and, afterwards, that no alien should be
capable to be presented to any ecclesiastical preferment, under

the penalty of the statutes of provisors. By the statute 12
Ric. II. c. 15. all liegemen of the king, accepting of a living

by any foreign provision, are put out of the king's protection,
and the benefice made void.

To which the statute 13 Ric. II.

st. 2. c. 2. adds banishment and forfeiture of lands and goods:

and by c. 3. of the same statute, any person bringing over any
k Mod. Un. Hist. xxix. 293.

Stat. 25 Edw. III. st. 6, 27 Edw. III. st. 1. c. 1, 38 Edw. III. st. 1, c. 4, and
st, 2. c. 1, 2, 3, 4.

m Seld. in Flet. 10, 4.
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citation or excommunication from beyond sea, on account of

the execution of the foregoing statutes of provisors, shall be
imprisoned, forfeit his goods and lands, and moreover suffer
pain of life and member.
In the writ for the execution of all these statutes the words statute of
praemunire.

praemunire facias, being (as we said) used to command a cita
tion of the party, have denominated in common speech not only
the writ, but the offence itself of maintaining the papal power,
by the name of praemunire. And accordingly the next statute
I shall mention, which is generally referred to by all subse

quent statutes, is usually called the statute of praemunire. It
is the statute 16 Ric. II. c. 5. which enacts, that whoever pro

cures at Rome, or elsewhere, any translations, processes, ex
communications, bulles, instruments, or other things, which
touch the king, against him, his crown, and realm, and all per
sons aiding and assisting therein, shall be put out of the king's
protection, their lands and goods forfeited to the king's use,
and they shall be attached by their bodies to answer to the
king and his council : or process of praemunire facias shall be
made out against them as in other cases of provisors.
By the statute 2 Hen. IV. c. 3. all persons who accept any Hen. IV.
provision from the pope, to be exempt from canonical obedi
ence to their proper ordinary, are also subjected to the penal

ties of praemunire. And this is the last of our ancient statutes
touching this offence; the usurped civil power of the bishop

of Rome being pretty well broken down by these statutes, as
his usurped religious power was in about a century afterwards;
the spirit of the nation being so much raised against foreigners, [113 ]
that about this time, in the reign of Henry the Fifth, the alien Hen. W.
priories, or abbeys for foreign monks, were suppressed, and
their lands given to the crown. And no farther attempts were
afterwards made in support of these foreign jurisdictions.
A learned writer, before referred to, is therefore greatly mis Archbishop
Chichele.
taken, when he says," that in Henry the Sixth's time the arch

bishop of Canterbury and other bishops offered to the king a
large supply, if he would consent that all laws against provi

sors, and especially the statute 16 Ric. II., might be repealed;
but that this motion was rejected. This account is incorrect
in all its branches. For, first, the application, which he pro
bably means, was made not by the bishops only, but by the
n Dav. 96.
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unanimous consent of a provisional synod, assembled in 1439,
18 Hen. VI., that very synod which at the same time refused to
confirm and allow a papal bulle, which then was laid before
them. Next, the purport of it was not to procure a repeal of
the statutes against provisors, or that of Richard II. in parti
cular; but to request that the penalties thereof, which by
forced construction were applied to all that sued in the spiritual,
and even in many temporal, courts of this realm, might be turned

against the proper objects only; those who appealed to Rome,
or to any foreign jurisdictions: the tenor of the petition being,
“that those penalties should be taken to extend only to those
that commenced any suits or procured any writs or public in
struments at Rome or elsewhere out of England; and that no
one should be prosecuted upon that statute for any suit in the

spiritual courts or bylay jurisdictions of this kingdom.” Lastly,
the motion was so far from being rejected, that the king pro
mised to recommend it to the next parliament, and in the mean
time that no one should be molested upon this account. And

the clergy were so satisfied with their success, that they granted
to the king a whole tenth upon this occasion.”
[l 14 J .

And indeed so far was the archbishop, who presided in this
synod, from countenancing the usurped power of the pope in this
realm, that he was ever a firm opposer of it. And, particularly

in the reign of Henry the Fifth, he prevented the king's uncle
from being then made a cardinal, and legate a latere from the
pope; upon the mere principle of its being within the mischief
of papal provisions, and derogatory from the liberties of the
English church and nation. For, as he expressed himself to
the king in his letter upon that subject, “he was bound to op
pose it by his ligeance, and also to quit himself to God and
the church of this land, of which God and the king had made
him governor.” This was not the language of a prelate ad
dicted to the slavery of the see of Rome; but of one who was
indeed of principles so very opposite to the papal usurpations,
that in the year preceding this synod, 17 Hen. VI., he refused
to consecrate a bishop of Ely, that was nominated by pope
Eugenius IV. A conduct quite consonant to his former beha
viour, in 6 Hen. VI., when he refused to obey the commands
of pope Martin V., who had required him to exert his endeavours

to repeal the statute of praemunire (“ erecrabile illud statutum,”
as the holy father phrases it); which refusal so far exaspe
rated the court of Rome against him, that at length the pope
o Wilk. Concil. Mag, Brit. III. 533.
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issued a bulle to suspend him from his office and authority,
which the archbishop disregarded, and appealed to a general
council. And so sensible were the nation of their primate's
merit, that the lords spiritual and temporal, and also the uni
versity of Oxford, wrote letters to the pope in his defence;

and the house of commons addressed the king, to send an em
bassador forthwith to his holiness, on behalf of the archbishop,
who had incurred the displeasure of the pope for opposing the
excessive power of the court of Rome.”
*

This then is the original meaning of the offence, which we Statutes
[115inJ
call praemunire; viz. introducing a foreign power into this land* Hen. VIII.,
and creating imperium in imperio, by paying that obedience to James
Eliz., and
I
papal process, which constitutionally belonged to the king
alone, long before the reformation in the reign of Henry the
Eighth: at which time the penalties of praemunire were indeed
extended to more papal abuses than before; as the kingdom
then entirely renounced the authority of the see of Rome,

though not all the corrupted doctrines of the Roman church.
And therefore by the several statutes of 24 Hen. VIII. c. 12.
and 25 Hen. VIII. c. 19. & 21. to appeal to Rome from any of

the king's courts, which (though illegal before) had at times
been connived at; to sue to Rome for any licence or dispensa
tion; or to obey any process from thence; are made liable to
the pains of praemunire. And, in order to restore to the king
in effect the nomination of vacant bishopricks, and yet keep up
the established forms, it is enacted by statute 25 Hen. VIII.
c. 20. that if the dean and chapter refuse to elect the person
named by the king, or any archbishop or bishop to confirm or
consecrate him, they shall fall within the penalties of the sta
tutes of praemunire. Also by statute 5 Eliz. c. 1. to refuse the
oath of supremacy will incur the pains of praemunire; and to
defend the pope's jurisdiction in this realm, is a praemunire for
the first offence, and high treason for the second. So too, by
statute 13 Eliz. c. 2. to import any agnus Dei, crosses, beads,
or other superstitious things pretended to be hallowed by the
bishop of Rome, and tender the same to be used; or to receive
the same with such intent, and not discover the offender; or if

a justice of the peace, knowing thereof, shall not within four
p See Wilk. Concil. Mag Br. Vol. III. passim, and Dr. Duck's life of archbishop
Chichele, who was the prelate here spoken of, and the munificent founder of All Souls
college in Oxford : in vindication of whose memory the author hopes to be excused
this digression; if indeed it be a digression to shew how contrary to the sentiments
of so learned and pious a prelate, even in the days of popery, those usurpations were,
which the statutes of praemunire and provisors were made to restrain.
-

-
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teen days declare it to a privy counsellor; they all incur prae
munire. But importing or selling mass-books, or other popish
books, is by statute 3 Jac. I. c. 5. §25. only liable to the penalty
of forty shillings. Lastly, to contribute to the maintenance of
a jesuit's college, or any popish seminary whatever, beyond sea;
or any person in the same; or to contribute to the maintenance
of any jesuit or popish priest in England, is by statute 27 Eliz.
c. 2. made liable to the penalties of praemunire.
[116 J

Thus far the penalties of praemunire seem to have kept within

the proper bounds of their original institution, the depressing
the power of the pope; but, they being pains of no inconsider
able consequence, it has been thought fit to apply the same to
other heinous offences; some of which bear more, and some

less, relation to this original offence, and some no relation at all.

. sta-

Thus, 1. By the statute 1 & 2 Ph. & Mar. c. 8. to molest the
possessors of abbey lands granted by parliament to Henry the
Eighth, and Edward the Sixth, is a praemunure. 2. So likewise
is the offence of acting as a broker or agent in any usurious
contract, when above ten per cent. interest is taken, by statute
18 Eliz. c. 8. (2) 3. To obtain any stay of proceedings, other
than by arrest of judgment or writ of error, in any suit for a
monopoly, is likewise a praemunire, by statute 21 Jac. I. c. 3.
4. To obtain an exclusive patent for the sole making or im
portation of gunpowder or arms, or to hinder others from im
porting them, is also a praemunire by two statutes: the one
16 Car. I. c. 21. the other 1 Jac. II. c. 8. (3) 5. On the abo
lition, by statute 12 Car. II. c. 24. of purveyance," and the

prerogative of pre-emption, or taking any victual, beasts, or
goods for the king's use, at a stated price, without consent of
the proprietor, the exertion of any such power for the future
was declared to incur the penalties of praemunire. 6. To as
sert, maliciously and advisedly, by speaking or writing, that
both or either house of parliament have a legislative authority
without the king, is declared a praemunire by statute 13 Car. II.
c. 1. 7. By the habeas corpus act also, 31 Car. II. c. 2. it is a
praemunire, and incapable of the king's pardon, besides other
* See Vol. I. pag. 287.

(3) By the second section of 1 Jac. II.

(2) This act was made perpetual by the
39 Eliz. c. 18. s. 30. & 32.; but though

c. 8, the importation must be with the

not expressly repealed, yet it seems to

king's licence (except from Ireland by

have virtually expired since the 12 Ann,

the 46 Geo.III. c. 121.)

St. 2, c. 16. s. 1.
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heavy penalties, to send any subject of this realm a prisoner
into parts beyond the seas. 8. By the statute 1 W. & M. st. 1.
c. 8. persons of eighteen years of age, refusing to take the new
oaths of allegiance, as well as supremacy, upon tender by the
proper magistrate, are subject to the penalties of a praemu
nire; (4) and by statute 7 & 8 W. III. c. 24. serjeants, coun [117 J
sellors, proctors, attorneys, and all officers of courts, practising

without having taken the oaths of allegiance and supremacy,
and subscribing the declaration against popery, are guilty of
a praemunire, whether the oaths be tendered or no. 9. By the

statute 6 Ann. c. 7. to assert maliciously and directly, by
preaching, teaching, or advised speaking, that the then pre
tended prince of Wales or any person other than according
to the acts of settlement and union, hath any right to the throne
of these kingdoms; or that the king and parliament cannot
make laws to limit the descent of the crown; such preaching,
teaching, or advised speaking is a praemunire: as writing,
printing, or publishing the same doctrines amounted, we may
remember, to high treason. 10. By statute 6 Ann. c. 23. if
the assembly of peers in Scotland, convened to elect their
sixteen representatives in the British parliament, shall presume
to treat of any other matter save only the election, they incur
the penalties of apraemunire. 11. The statute 6 Geo.I. c. 18. (en
acted in the year after the infamous south-sea project had beg
gared half the nation) makes' all unwarrantable undertakings
by unlawful subscriptions, then commonly known by the names
of bubbles, subject to the penalties of a praemunire.(5) 12. The

statute 12 Geo. III. c. 11. subjects to the penalties of the sta
tute of praemunire all such as knowingly and wilfully so
lemnize, assist, or are present at, any forbidden marriage of
such of the descendants of the body of king George II. as are
by that act prohibited to contract matrimony without the con
sent of the crown.”

Having thus inquired into the nature and several species of punishment

praemunire, its punishment may be gathered from the foregoingtº nire.
º".
statutes, which are thus shortly summed up by sir Edward
* See Vol. I. pag. 138. Vol. III. pag. 137.

* See Book I. ch. 4.

(5) By the 6 Geo. IV, the greater part

(4) By the 31 Geo.III. c. 32. § 18, it
is enacted, that no persons shall be sum-

of the provisions of this statute are re

moned to take the oath of supremacy, or
make the declaration against transub-

pealed, and illegal companies are left to
be dealt with according to the common

stantiation, or be prosecuted for not
obeying the summons for that purpose.

law. See ante, 1 vol. 473, n. 4.
-
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Coke: “that from the conviction, the defendant shall be out
of the king's protection, and his lands and tenements, goods
and chattels, forfeited to the king: and that his body shall remain
[118 J in prison at the king's pleasure: or (as other authorities have

it) during life:”" both which amount to the same thing; as the
king by his prerogative may any time remit the whole, or any
part, of the punishment, except in the case of transgressing
the statute of habeas corpus. These forfeitures here inflicted,
do not (by the way) bring this offence within our former defi
nition of felony; being inflicted by particular statutes, and not
by the common law. But so odious, sir Edward Coke adds,
was this offence of praemunire, that a man that was attainted of
the same might have been slain by any other man without dan
ger of law; because it was provided by law," that any man
might do to him as to the king's enemy; and any man may
lawfully kill an enemy. However, the position itself, that it is
at any time lawful to kill an enemy, is by no means tenable:
it is only lawful, by the law of nature and nations, to kill him
in the heat of battle, or for necessary self-defence. And to
obviate such savage and mistaken notions,” the statute 5 Eliz.
c. 1. provides, that it shall not be lawful to kill any person at
tainted in a praemunire, any law, statute, opinion, or exposition
of law to the contrary notwithstanding. But still such delin
quent, though protected as a part of the public from public
wrongs, can bring no action for any private injury, how atro
cious soever, being so far out of the protection of the law, that

it will not guard his civil rights, nor remedy any grievance
which he as an individual may suffer. And no man, knowing

him to be guilty, can with safety give him comfort, aid, or
relief. (6)
t 1 Inst. 129.
u 1 Bulst. 199.
* Bro. Abr. t. Corone. 196.

(6) The terrible penalties of a praemunire are denounced by a great variety

w Stat. 25 Ed. III. st. 5. c. 22.
y 1 Hawk. P. C. 55.

the penalties of a praemunire were in
flicted upon some persons, for refusing to

of statutes, yet prosecutions upon a prae-

take the oath of allegiance in the reign of

munire are unheard of in our courts.
There is only one instance of such a pro-

Charles the Second. Harg. St. Tr. 2 vol.
463.

secution in the State Trials, in which case
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CHAP. IX.

OF MISPRISIONS AND CONTEMPTS AFFECT
ING THE KING AND GOVERNMENT.

Miºpſi
THE fourth species of offences more immediately against the IV:
sions and
Cºntempts
and
contempts.
misprisions
are
entitled
king and government,
-

-

against king
and govern

Misprisions (a term derived from the old French, mespris, a .isions
neglect or contempt) are, in the acceptation of our law, gene-anition."
rally understood to be all such high offences as are under the
degree of capital, but nearly bordering thereon : and it is said,
that a misprision is contained in every treason and felony

whatsoever: and that if the king so please, the offender may
be proceeded against for the misprision only." And upon the
same principle, while the jurisdiction of the star-chamber sub
sisted, it was held that the king might remit a prosecution for
treason, and cause the delinquent to be censured in that court,
merely for a high misdemesnor: as happened in the case of
Roger earl of Rutland, in 43 Eliz. who was concerned in the
earl of Essex's rebellion." Misprisions are generally divided ...
into two sorts: negative, which consist in the concealment of
something which ought to be revealed; and positive, which or positive.
consist in the commission of something which ought not to be
done.

I. Of the first, or negative kind, is what is called misprision of [ 120 J

treason; consisting in the bare knowledge and concealment of ſº
treason, without any degree of assent thereto: for any assent 1. Misprision

makes the party a principal traitor; as indeed the concealment, “"“”
which was construed aiding and abetting, did at the common
law: in like manner as the knowledge of a plot against the
state, and not revealing it, was a capital crime at Florence and
other states of Italy." But it is now enacted by the statute
1 & 2 Ph. & M. c. 10. that a bare concealment of treason shall
* Yearb. 2 Ric. III.10. Staundf. P.C. 37. Kel.7.1. 1 Hal. P.C. 37. 1 Hawk.P.C. 55.56.
* Hudson of the court of star-chamber. MS. in Mus, Brit.
• Guicciard. Hist, b. 3. & 13.
WOL. IV.

K
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be only held a misprision. This concealment becomes crimi
nal, if the party apprized of the treason does not, as soon as
conveniently may be, reveal it to some judge of assise or jus
tice of the peace." But if there be any probable circumstances
of assent, as if one goes to a treasonable meeting, knowing
before-hand that a conspiracy is intended against the king; or,
being in such company once by accident, and having heard
such treasonable

conspiracy, meets the same company again,

and hears more of it, but conceals it; this is an implied assent
in law, and makes the concealer guilty of actual high treason."
There is also one positive misprision of treason, created so
by act of parliament. The statute 13 Eliz. c. 2. enacts, that
those who forge foreign coin, not current in this kingdom,
their aiders, abettors, and procurers, shall all be guilty of mis

prision of treason. (1) For, though the law would not put fo
reign coin upon quite the same footing as our own; yet, if the
circumstances of trade concur, the falsifying it may be attended
with consequences almost equally pernicious to the public; as
the counterfeiting of Portugal money would be at present;
and therefore the law has made it an offence just below capi
tal, and that is all. For the punishment of misprision of trea
son is loss of the profits of lands during life, forfeiture of goods,
and imprisonment during life.' (2) Which total forfeiture of
[12] ] the goods was originally inflicted while the offence amounted
to principal treason, and of course included in it a felony, by

the common law; and therefore is no exception to the general
rule laid down in a former chapter," that wherever an offence
is punished by such total forfeiture, it is felony at the com
mon law.

Misprision of

Misprision of felony is also the concealment of a felony which

felouy.

a man knows, but never assented to; for if he assented, this

makes him either principal or accessory. And the punishment
of this, in a public officer, by the statute Westm. l. 3 Edw. I.
c. 9. is imprisonment for a year and a day; in a common per
son, imprisonment for a less discretionary time; and, in both,
fine and ransom at the king's pleasure: which pleasure of the
king must be observed, once for all, not to signify any extraju
d 1 Hal. P. C. 372.

e 1 Hawk. P. C. 56.

ſ 1 Hal. P. C. 374.

& See pag. 94.
(1) But see the 37 Geo. III. c. 126.
ante, p. 90, n. (4).

(2) But this is only in case of high

treason.

Misprision of a lower degree

is punishable only by fine and imprison
ment. 1 Hale, 375.
**
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dicial will of the sovereign, but such as is declared by his re
presentatives, the judges in his courts of justice; “voluntas
regis in curia, non in camera.”

There is also another species of negative misprisions: namely, treasure
ºn ling
-

-

-

the concealing of treasure-trove, which belongs to the king or irov.

his grantees by prerogative royal: the concealment of which
was formerly punishable by death; but now only by fine and
imprisonment.
II. Misprisions, which are merely positive, are generally de-l.*:
nominated contempts or high misdemesnors; of which
1. The first and principal is the mal-administration of such ...;
high officers, as are in public trust and employment. This is ºf

usually punished by the method of parliamentary impeachment: “
wherein such penalties, short of death, are inflicted, as to the
wisdom of the house of peers shall seem proper; consisting
usually of banishment, imprisonment, fines, or perpetual dis- [ 122 J
ability. Hitherto also may be referred the offence of embezzling º:

the public money, called among the Romans peculatus, which hey,
the Julian law punished with death in a magistrate, and with
deportation, or banishment, in a private person." With us it is
not a capital crime, but subjects the committer of it to a dis

cretionary fine and imprisonment. Other misprisions are, in
general, such contempts of the executive magistrate, as demon
strate themselves by some arrogant and undutiful behaviour
towards the king and government. These are

2. Contempts against the king's prerogative. As, by refusing a contempts
to assist him for the good of the public; either in his councils, º:
by advice, if called upon; or in his wars, by personal service
for defence of the realm, against a rebellion or invasion. Under
which class may be ranked the neglecting to join the posse

comitatus, or power of the county, being thereunto required by
the sheriff or justices, according to the statute 2 Hen. V. c. 8.
which is a duty incumbent upon all that are fifteen years of
age, under the degree of nobility, and able to travel." Con
tempts against the prerogative may also be, by preferring the

interests of a foreign potentate to those of their own, or doing

or receiving any thing that may create an undue influence in
favour of such extrinsic power; as, by taking a pension from
* 2 Hal, P. C. 375.

Glan. l. 1. c. 2.

* 1 Hawk, P.C. 59.

J 3 Inst. 133.

* Inst. 4, 18.9.

" Lamb. Eir. 313.

K 2
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any foreign prince without the consent of the king.” Or, by
disobeying the king's lawful commands; whether by writs
issuing out of his courts of justice, or by a summons to attend
his privy council, or by letters from the king to a subject
commanding him to return from beyond seas (for disobedience
to which his lands shall be seized till he does return, and him

self afterwards punished), or by his writ of ne ereat regnum, or

proclamation, commanding the subject to stay at home." Dis
obedience to any of these commands is a high misprision and
contempt; and so, lastly, is disobedience to any act of parlia
ment, where no particular penalty is assigned : for then it is
[ 123 J punishable, like the rest of these contempts, by fine and impri
sonment, at the discretion of the king's courts of justice.”
3. Contempt.
and misprisions against

*:::::::
ment,

3. Contempts and misprisions against the king's person and
government, may be by speaking or writing against them, curs
ing or wishing him ill, giving out scandalous stories concerning
him, or doing any thing that may tend to lessen him in the
esteem of his subjects, may weaken his government, or, may
raise jealousies between him and his people.(3) It has been
also held an offence of this species to drink to the pious me
-

- - -

-

mory of a traitor; or for a clergyman to absolve persons at the
gallows, who there persist in the treasons for which they die:
these being acts which impliedly encourage rebellion. And
for this species of contempt a man may not only be fined and
imprisoned, but suffer the pillory (4) or other infamous corpo
ral punishment:" in like manner, as in the ancient German
empire, such persons as endeavoured to sow sedition, and dis
turb the public tranquillity, were condemned to become the
* 3 Inst. 144.

o See Vol. I. pag. 266.

(3) To assert falsely that the king labours
under the affliction of mental derange
ment is criminal, and an indictable of.
fence. 3D. & R. 464. 3 B. & C.257. S.C.

In Rex v. Cobbett, E. T. 1805, Holt
on Libel, 114, 5.6 East, 583. where the

defendant was convicted of publishing a
libel upon the administration of the Irish
government, and upon the public conduct

p 1 Hawk. P. C. 60.

4 Ibid.

tions of the law. See also Hol.

Rep.

424. 14. How. St. Tr. 1095. S.C.

By the 60 Geo.III. c. 8. the offence of

publishing seditious libels is further pro
vided against by empowering the court

after verdict to seize upon all copies of
the libel, &c.; and by sect. 4. persons
convicted of a second offence may be
punished, as in cases of high misdemea

and character of the lord lieutenant and

nors, or by banishment for so long as the

the lord chancellor of Ireland, lord El

court may order. By sect. 5. persons not
departing within thirty days after sentence

lenborough, C. J., observed, “It is no
new doctrine, that if a publication be
calculated to alienate the affections of

the people, by bringing the government
into disesteem, whether the expedient be

by ridicule or obloquy, the person so con
ducting himself is exposed to the inflic

of banishment, may be conveyed out of
the kingdom; and by sect. 6. persons
banished, found at large within the king's
dominions, may be transported.
(4) This provision is now abolished
by the 56 Geo. III. c. 138.

}
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objects of public notoriety and derision, by carrying a dog
upon their shoulders from one great town to another. The
emperors Otho I. and Frederic Barbarossa inflicted this punish
ment on noblemen of the highest rank."

4. Contempts against the king's title, not amounting to trea- ::::::::::
son or praemunire, are the denial of his right to the crown in title, not
common and unadvised discourse; for, if it be by advisedly .
speaking, we have seen" that it amounts to a praemunire. This
heedless species of contempt is however punished by our law
with fine and imprisonment. Likewise if any person shall in
any wise hold, affirm, or maintain, that the common law of this

realm, not altered by parliament, ought not to direct the right
of the crown of England; this is a misdemesnor, by statute 13
Eliz. c. 1. and punishable with forfeiture of goods and chattels.

A contempt may also arise from refusing or neglecting to take
the oaths, appointed by statute for the better securing the

government; and yet acting in a public office, place of trust, [124 )
or other capacity, for which the said oaths are required to be
taken; viz. those of allegiance, supremacy, and abjuration;
which must be taken within six calendar months after admis

sion. The penalties for this contempt, inflicted by statute
1 Geo.I. st. 2. c. 13. are very little, if anything, short of those
of a praemunire: being an incapacity to hold the said offices,
or any other: to prosecute any suit: to be guardian or ex
ecutor: to take any legacy or deed of gift; and to vote at
any election for members of parliament: and after convic
tion the offender shall also forfeit 500l. to him or them that

will sue for the same. (5) Members on the foundation of any
college in the two universities, who by this statute are bound
to take the oaths, must also register a certificate thereof in the
college-register, within one month after; otherwise, if the elec
tors do not remove him, and elect another within twelve

months, or after, the king may nominate a person to succeed
him by his great seal or sign manual. Besides thus taking the
oaths for offices, any two justices of the peace may by the same
statute summon, and tender the oaths to, any person whom

they shall suspect to be disaffected: and every person refusing
the same, who is properly called a non-juror, shall be adjudged
a popish recusant convict, and subject to the same penalties
that were mentioned in a former chapter; which in the end
* Mod. Un. Hist. xxix. 28. 119.

* See pag. 91.

(5) See page 59, note 3.

* See pag. 55.
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may amount to the alternative of abjuring the realm, or suffer
ing death as a felon. (6)
* Cºntempº

5. Contempts against the king's palaces or courts of justice,

:* have been always looked upon as high misprisions: and by the
...” ancient law, before the conquest, fighting in the king's palace,
or before the king's judges, was punished with death." So too,

in the old Gothic constitution, there were many places privi
leged by law, quibus major reverentia et securitas debetur, ut tem
pla et judicia, quae sancta habebantur, -arces et aula regis,

denique locus quilibet prasente aut adventante rege." And at pre
[ 125 l sent, with us, by the statute 33 Hen. VIII. c. 12. malicious
striking in the king's palace, wherein his royal person resides,

whereby blood is drawn, is punishable by perpetual imprison
ment, and fine at the king's pleasure; and also with loss of the
offender's right hand, the solemn execution of which sentence
is prescribed in the statute at length. (7)

**
-

Butstriking in the king's superior courts of justice, in West
minster-hall, or at the assises, is made still more penal than
even in the king's palace. The reason seems to be, that those
courts being anciently held in the king's palace, and before
the king himself, striking there included the former contempt
against the king's palace, and something more; viz. the dis
turbance of public justice. For this reason, by the ancient
common law before the conquest," striking in the king's court
of justice, or drawing a sword therein, was a capital felony:
and our modern law retains so much of the ancient severity as
only to exchange the loss of life for the loss of the offending
limb. Therefore a stroke or blow in such a court of justice,
whether blood be drawn or not, or even assaulting a judge
* 3 Inst. 140. LL. Allured. cap. 7. & 34.
" LL. Inae, c. 6.

(6) See page 116. note 1.

* Stiernh. de jure Goth. l. S. c. 3.

LL. Canut. 56. LL. Alured. c. 7.

-

his benigne grace, would pardon him of

(7) Mr. Hargrave has given in the
11th vol. of the State Trials, p. 16. an

his right hand, and take the left: for
(quoth he) if my right be spared, I may

extract from Stowe's Annals, containing

hereafter doe such good service to his

a very curious account of the circum-

grace, as shall please him to appoint. Of

stances of the trial of sir Edmund Knevet,
who was prosecuted upon this statute,
soon after it was enacted: “for which
offence he was not onely judged to lose

this submission and request, the justices
forthwith informed the king, who of his
goodness, considering the gentle heart of
the said Edmund, and the good report of

his hand, but also his body to remain in

lords and ladies, granted him pardon,

prison, and his lands and goods at the

that he should lose neither hand, land,

king's pleasure. Then the said sir Edmund Knewct desired that the king, of

nor goods, but should go free at liberty.”
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sitting in the court, by drawing a weapon, without any blow
struck, is punishable with the loss of the right hand, imprison
ment for life, and forfeiture of goods and chattels, and of the
profits of his lands during life.” A rescue also of a prisoner
from any of the said courts, without striking a blow, is punished

with perpetual imprisonment, and forfeiture of goods, and of
the profits of lands during life: being looked upon as an of
fence of the same nature with the last; but only, as no blow is
actually given, the amputation of the hand is excused. For the
like reason, an affray, or riot, near the said courts, but out
of their actual view, is punished only with fine and imprison
ment.” (8)

Not only such as are guilty of an actual violence, but of Constructive
[ 126 J
threatening or reproachful words to any judge sitting in the .
-

-

- -

- -

-

courts, are guilty of a high misprision, and have been punished .
with large fines, imprisonment, and corporal punishment.” And, ful jº.
even in the inferior courts of the king, an affray or contemptu
ous behaviour is punishable with a fine by the judges there

sitting; as by the steward in a court-leet, or the like.”
Likewise all such, as are guilty of any injurious treatment to Injuries to
those who are immediately under the protection of a court of *::::::

justice, are punishable by fine and imprisonment: as if a man **
assaults or threatens his adversary for suing him, a counsellor
or attorney for being employed against him, a juror for his ver
dict, or a gaoler or other ministerial officer for keeping him in
custody, and properly executing his duty:* which offences,

when they proceeded farther than bare threats, were punished
in the Gothic constitutions with exile and forfeiture of goods."
x Staund. P. C. 38. 3 Inst. 140, 141.
* Cro. Car. 503.

y 1 Hawk. P. C. 57.

b 1 Hawk. P. C. 58.

* Cro. Car. 373.

• 3 Inst. 141, 142.

* Stiernh. de jure Goth. l. 3. c. 3.
(8) Lord Thanet and others were pro
secuted by an information filed by the
attorney-general for a riot at the trial of
Arthur O’Connor and others for high
treason under a special commission at
Maidstone. Two of the defendants were

found guilty generally. The three first
counts charged (inter alia) that the de
fendants did riotously make an assault
on one J. R., and did then and there
beat, bruise, wound, and ill-treat the said

J. R. in the presence of the commission.
ers. When the defendants were brought

up for judgment, lord Kenyon expressed
doubts, whether upon this information
the court was not bound to pronounce the
judgment of amputation of the right hand,
&c. as required in a prosecution expressly
for striking in a court of justice. In con
sequence of these doubts the attorney
general entered a noli prosequi upon the
first three counts, and the court pro
nounced judgment of fine and imprison
ment as for a common riot, 1 East P. C.
4.38.
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Dissuading
witnesses to

give evi
dence, &c.

Lastly, to endeavour to dissuade a witness from giving evi
dence; to disclose an examination before the privy council;
or, to advise a prisoner to stand mute (all of which are impedi
ments of justice); are high misprisions, and contempts of the
king's courts,and punishable by fine and imprisonment. (9) And
anciently it was held, that if one of the grand jury disclosed to
any person indicted the evidence that appeared against him,

he was thereby made accessory to the offence, if felony: and
in treason a principal. And at this day it is agreed, that he is
guilty of a high misprision," and liable to be fined and impri
soned.' (10)
• See Bar. 212. 27 Ass. pl. 44. §4. fol. 138.
(9) The mere attempt to stifle evi
dence is also criminal, though the per
suasion should not succeed, on the princi
ple now fully established, that an incite
ment to commit any crime is itself cri

f 1 Hawk. P. C. 59.

cumstance to the judge, who upon con
sulting the judge in the other court, was
of opinion that public justice in this case
required that the evidence which the

witness had given before the grand jury

minal. 6 East, 464. 2 East, 5. 21, 22.

should be disclosed, and the witness was

2 Stra. 904. 2 Leach,925. As to conspi
ring to prevent a witness from giving
evidence, see 2 East, 362. Knowingly
making use of a false affidavit is indict

committed for perjury, to be tried upon
the testimony of the gentlemen of the
grand jury. It was held, that the object
of this concealment was only to prevent
the testimony produced before them
from being contradicted by subornation
of perjury on the part of the persons
against whom bills were found. This is
a privilege which may be waived by the
crown. See p. 303, post.

able. 8 East, 364. 2 Stra. 1144.

(10) A few years ago, at York, a gen
tleman of the grand jury heard a witness
swear in court, upon the trial of a pri
soner, directly contrary to the evidence
which he had given before the grand jury.
He immediately communicated the cir
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of

OFFENCES AGAINST PUBLIC JUSTICE.

The order of our distribution will next lead us to take into 3.

consideration such crimes and misdemesnors as more especi-aginº
ally affect the commonwealth, or public polity of the kingdom: ſ:
which however, as well as those which are peculiarly pointed

against the lives and security of private subjects, are also
offences against the king, as the pater-familias of the na
tion: to whom it appertains by his regal office to protect
the community, and each individual therein, from every degree
of injurious violence, by executing those laws, which the
people themselves in conjunction with him have enacted; or at
least have consented to, by an agreement either expressly made
in the persons of their representatives, or by a tacit and im
plied consent presumed and proved by immemorial usage.
The species of crimes which we have now before us, is sub
divided into such a number of inferior and subordinate classes,

that it would much exceed the bounds of an elementary trea
tise, and be insupportably tedious to the reader, were I to exa
mine them all minutely, or with any degree of critical accuracy.

I shall therefore confine myself principally to general defini
tions, or descriptions of this great variety of offences, and to
the punishments inflicted by law for each particular offence;
with now and then a few incidental observations: referring the
student for more particulars to other voluminous authors; who
have treated of these subjects with greater precision and more in
detail, than is consistent with the plan of these Commentaries.
The crimes and misdemesnors that more especially affect the

commonwealth, may be divided into five species: viz. offences [128 J
against public justice, against the public peace, against public
trade, against the public health, and against the public police
or oeconomy: of each of which we will take a cursory view in
their order.

First, then, of offences against public justice: some of which First
offences
against pub
are felonious, whose punishment may extend to death; others jºu.
-

-
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only misdemesnors. I shall begin with those that are most

penal, and descend gradually to such as are of less malignity.
1. Injuries to
records, and
falsifying

proceedings
of courts.

1. Imbezzling or vacating records, or falsifying certain other
proceedings in a court of judicature, is a felonious offence
against public justice. It is enacted by statute 8 Hen. VI. c. 12.

that if any clerk, or other person, shall wilfully take away,
withdraw, or avoid any record, or process in the superior courts
of justice in Westminster-hall, by reason whereof the judgment
shall be reversed or not take effect; it shall be felony not only
in the principal actors, but also in their procurers and abettors.
And this may be tried either in the king's bench or common

pleas, by a jury de medietate: half officers of any of the supe
rior courts, and the other half common jurors. (1) Likewise by
statute 21 Jac. I. c. 26. to acknowledge any fine, recovery, deed
enrolled, statute, recognizance, bail, or judgment, in the name

of another person not privy to the same, is felony without be
nefit of clergy. Which law extends only to proceedings in the
courts themselves: but by statute 4 W.& M. c. 4. to personate
any other person (as bail) before any judge of assize or other
commissioner authorized to take bail in the country, is also
felony. (2) For no man's property would be safe, if records

might be suppressed or falsified, or persons’ names be falsely
usurped in courts, or before their public officers.
2. Gaolers
making per
son become
approver or

appellor.

2. To prevent abuses by the extensive power, which the law
is obliged to repose in gaolers, it is enacted by statute 14 Edw.
III. c. 10. that if any gaoler by too great duress of imprison
ment makes any prisoner, that he hath in ward, become an ap

[129] prover or an appellor against his will ; that is, as we shall see
(1) This act extends only to the courts
expressly mentioned in it, and to the

court of chancery only so far as it pro
ceeds according to the rules of the com
mon law. The term avoiding, in the act, is
very comprehensive, for it includes rasing,
cutting off, clipping, and cancelling a
record. 1 Hale, 650. It does not include

of the court. 3 Taunt. 543.

By the 5 Geo. IV. c. 20. s. 10, persons
in the post-office embezzling or destroy
ing parliamentary proceedings, &c. sent

by post, will be guilty of a misdemeanor,
and punishable with fine and imprison
ment.

the judges, because the clerks are named

(2) The 27 Geo. III. c. 43. extends
this provision to the taking special bail

first, who are their inferiors.

1 Hale,

in Chester. The mere personating bail

649, 650. But though the judges are
not included, they are by 8 Rich. II. c. 4.
to pay a fine to the king, and make satis
faction to the party injured, for falsely
entering pleas, rasing rolls, or changing
verdicts to the disherison of any one. 1
Hale,649. It is a high misprision in an of

before a judge in chambers, which is not

ficer to alter the enrollment of a memorial

court may think fit. 1 Stra. 384.

of an annuity deed, without the sanction

filed of record, is a misdemeanor only. 1
Hale, 696. 2 Sid. 90. And if bail be

put in under feigned names, there being
no such persons to be defrauded, it is no

felony, though the defendants may be
punished by imprisonment, &c. as the
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hereafter, to accuse and turn evidence against some other per
son; it is felony in the gaoler. (3) For, as sir Edward Coke

observes," it is not lawful to induce or excite any man even to
a just accusation of another; much less to do it by duress of
imprisonment; and least of all by a gaoler, to whom the pri
soner is committed for safe custody.

3. A third offence against public justice is obstructing the s.obstruct.
execution of lawful process. This is at all times an offence of ****

a very high and presumptuous nature; but more particularly
so, when it is an obstruction of an arrest upon criminal process.
And it hath been holden, that the party opposing such arrest
becomes thereby particeps criminis; that is, an accessory in fe
lony, and a principal in high treason.”(4) Formerly one of the
greatest obstructions to public justice, both of the civil and

criminal kind, was the multitude of pretended privileged
places, where indigent persons assembled together to shelter
themselves from justice (especially in London and Southwark),
under the pretext of their having been ancient palaces of the
iniquity are
now demolished, and the opposing of any process therein is
made highly penal, by the statutes 8 & 9Will. III. c. 27., 9 Geo.
crown, or the like:" all of which sanctuaries for

I. c. 28., and 11 Geo.I. c. 22., which enact, that persons oppos
ing the execution of any process in such pretended privileged
a 3 Inst. 91.

b 2 Hawk. P. C. 121.

• Such as White-Friers, and its environs; the Savoy; and the Mint in Southwark.

(3) This act of Edw. III. is now re
pealed by the 4 Geo. IV. c. 64. s. 1. As

warrant or authority by which the person

acts, it does not fall within the meaning

to the duties of gaolers, see ante, 1 vol.

of the act, as it is not a wilful resistance

p. 346. n. (17).
(4) By the 25 Geo. II. c. 37. s. 9. at

of a lawful apprehension. 3 Camp. 68. per

tempting to rescue a person convicted of
murder, whilst proceeding to execution,
is felony, and punishable with death. By
the 43 Geo. III. c. 58. s. 1. shooting at,
or levelling loaded fire-arms at a person,
and attempting to discharge the same, or
stabbing or cutting with intent to ob
struct, resist, or prevent the lawful ap
prehension and detainer of the person so
stabbing, &c. or the lawful apprehension
and detainer of his accomplice, is a fe
lony, without benefit of clergy. It seems
the right of the party to arrest should be
proved, to bring a party resisting within
the meaning of the act. 1 Stark. C. N. P.
246. If a cutting or wounding, &c. take

place in an attempt to apprehend the
prisoner,without a due notification of the

lord Ellenborough, C. J. at Maidstone,
8 Aug. 1816. By the 1 & 2 Geo. IV.
c. 88, the assaulting an officer or other
person,with intent to obstruct the appre
hension of a person charged with, or sus
pected of, felony, or if such person so
charged shall do so, then if the person so
offending be convicted of a misdemeanor
only, he may, in addition to the punish
ment for which he shall be then liable,

be kept to hard labour for not exceeding
two years, and not less than six months.

And by 3 Geo. IV. c. 114. if the offender
be guilty of a misdemeanor only, the
court may, at their discretion, award the

punishment of hard labour, in lieu of, or
in addition to, the punishment of fine
and imprisonment.
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places within the bills of mortality, or abusing any officer in his
endeavours to execute his duty therein, so that he receives
bodily hurt, shall be guilty of felony, and transported for seven
years: and persons in disguise, joining in or abetting any riot
or tumult on such account, or opposing any process, or assault
ing and abusing any officer executing or for having executed
the same, shall be felons without benefit of clergy.
4. Escapes.

4. An escape of a person arrested upon criminal process by
eluding the vigilance of his keepers before he is put in hold, is
also an offence against public justice, and the party himself is

punishable by fine or imprisonment." But the officer per
[130 I mitting such escape, either by negligence or connivance, is
much more culpable than the prisoner; the natural desire of
liberty pleading strongly in his behalf, though he ought in
strictness of law to submit himself quietly to custody, till

cleared by the due course of justice. Officers therefore who,
after arrest, negligently permit a felon to escape, are also pu
nishable by fine :" but voluntary escapes, by consent and con
nivance of the officer, are a much more serious offence: for it

is generally agreed that such escapes amount to the same kind
of offence, and are punishable in the same degree as the of
fence of which the prisoner is guilty, and for which he is in
custody, whether treason, felony, or trespass. And this whe
ther he were actually committed to gaol, or only under a bare
arrest. But the officer cannot be thus punished, till the

original delinquent hath actually received judgment or been
attainted upon verdict, confession, or outlawry, of the crime
for which he was so committed or arrested: otherwise it might
happen, that the officer might be punished for treason or fe
lony, and the person arrested and escaping might turn out to
be an innocent man. But, before the conviction of the prin
cipal party, the officer thus neglecting his duty may be fined
and imprisoned for a misdemesnor.” (5)
d 2 Hawk. P. C. 122.
e 1 Hal. P. C. 600.
f 1 Hal. P.C. 590. 2 Hawk. P. C. 134.

& 1 Hal. P. C. 588, 9. 2 Hawk. P. C. 134, 5.

(5) There must be an actual arrest, as

well as a lawful arrest, to make an escape
criminal in an officer. 2 Hawk.c. 19. s.1,2.
It must also be for a criminal matter. Id.

s. 3. And the imprisonment must be con
tinuing at the time of the offence. Id. s.4.
1 Russ. 531. 1 Hale, 594. In some cases

it is an escape to suffer a prisoner to have

greater liberty than can by law be allowed
him; as, to admit him to bail against law,
or to suffer him to go beyond the limits
of the prison, though he return. 2 Hawk.
c. 19. s. 5. A retaking will not excuse
an escape. Id. s. 13.
Private individuals, who have persons
lawfully in their custody, are guilty of an
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Breach of
5. Breach of prison by the offender himself, when com-5.rison.

wnitted for any cause, was felony at the common law:" or even"
conspiring to break it.' But this severity is mitigated by the
statute de frangentibus prisonam, 1 Edw. II. which enacts, that
no person shall have judgment of life or member for breaking
prison, unless committed for some capital offence. So that to
break prison and escape, when lawfully committed for any
treason or felony, remains still felony as at the common law;
and to break prison (whether it be the county-gaol, the stocks,
or other usual place of security), when lawfully confined upon
any other inferior charge, is still punishable as a high misde

mesnor by fine and imprisonment.(6) For the statute which [13] ]
ordains that such offence shall be no longer capital, never
meant to exempt it entirely from every degree of punishment.
6. Rescue is the forcibly and knowingly freeing another 6. Rescue.
from an arrest or imprisonment; and it is generally the same
offence in the stranger so rescuing, as it would have been in a
gaoler to have voluntarily permitted an escape. A rescue there
fore of one apprehended for felony, is felony; for treason,
treason; and for a misdemesnor, a misdemesnor also.

But

here likewise as upon voluntary escapes, the principal must
first be attainted or receive judgment before the rescuer can
be punished:(7) and for the same reason; because perhaps in
h 1 Hal. P. C. 607.

* Bract. l. 3. c. 9.

J 2 Hawk. P. C. 128.

*

escape if they suffer them illegally to de
part, 1 Hale, 595. ; but they may pro
tect themselves from liability by deliver
ing over their prisoner to some legal and

proper officer. 1 Hale, 594, 5. A private
person, thus guilty of an escape, the pu
nishment is fine, or imprisonment, or
both.

2 Hawk. c.20. s. 6.

By the 52 Geo. III. c. 156. persons
aiding the escape of prisoners of war are
guilty of felony, and liable to transporta
tion.

It has been held, that the offence

means. Russ. & R. C.C. 458.

(7) But though the principal be not
convicted, still the party rescuing may be
punished, as for a misdemeanor. 2 Hawk.
c. 21. s. 8. Before the passing of the 1 &
2 Geo. IV. c.88. s. 1. the rescuing a per

son under a commitment for a felony,
was not a transportable offence, but was
punishable only as a felony within clergy
at common law. Russ. & R. C. C. 432.

By that act, however, the rescuing or
aiding the rescue of a person charged
with or convicted of felony, or on suspi

of aiding a prisoner of war to escape is
not complete, if such prisoner is acting
in concert with those under whose charge
he is, merely to detect the defendant, and
has no intention to escape. Russ, & R.

and would have been before the passing
of the act, liable to imprisonment not ex
ceeding one year, he may now be trans

C. C. 196.

ported for seven years, or imprisoned

(6) Under the 19 Geo.III. c.74. s.4.
the party may be whipped three times.
The throwing down loose bricks at the
top of a prison wall, placed there to im
pede escape and give alarm, is a prison
breach, though they are thrown down by
accident, in attempting to escape by other

with hard labour for not less than one,

cion thereof, if the rescuer be convicted,

and not more than three years.

By the 5 Geo. IV. c. 84. s. 22. the res
cuing, or attempting to rescue, or assist
ing in rescuing, a person sentenced to
transportation or banishment, and having
been found unduly at large, has been re
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fact it may turn out that there has been no offence committed."
By statute 11 Geo. II. c. 26. and 24 Geo. II. c. 40. if five or

more persons assemble to rescue any retailers of spirituous
liquors, or to assault the informers against them, it is felony,
and subject to transportation for seven years. By the statute
16 Geo. II. c. 31. to convey to any prisoner in custody for

treason or felony any arms, instruments of escape, or disguise,
without the knowledge of the gaoler, though no escape be
attempted, or any way to assist such prisoner to attempt an
escape, though no escape be actually made, is felony, and sub
jects the offender to transportation for seven years: or if the

prisoner be in custody for petit larceny or other inferior of
fence, or charged with a debt of 100l., it is then a misdemesnor,
punishable with fine and imprisonment.(8) And by several
special statutes, to rescue, or attempt to rescue, any person
committed for the offences enumerated in those acts, is felony
without benefit of clergy: and to rescue, or attempt to rescue,
the body of a felon executed for murder, is single felony, and
subject to transportation for seven years. Nay, even if any
person be charged with any of the offences against the black
act, 9 Geo. I. c. 22., and being required by order of the privy
council to surrender himself, neglects so to do for forty days,
both he and all that knowingly conceal, aid, abet, or succour
him, are felons without benefit of clergy. (9)

7. Another capital offence against public justice is the
[132 J
7.fromReturning
returning from transportation, or being seen at large in Great
trans
* 1 Hal. P.C. 607.

portation.

Fost. 344.

6 Geo.I. c. 23. (Transportation.) 9 Geo.I. c.22. (Black-act.) 8 Geo. II. c. 20.
(Destroying turnpikes, &c.) 19 Geo. II. c. 34. (Smuggling. See the 52 Geo. III.
c. 143. s. 11.) 25 Geo. II. c. 37. (Murder.) 27 Geo. II. c. 15. (Black-act.)
taken, and is in custody of any officer,
&c. to be reconveyed to prison; or causing
to be conveyed any disguise, &c. to such
offender, is punishable in the same man
ner as if such person had been confined
in a prison. See n. (10). post.
(8) This act does not extend to cases
where an actual escape is made, but is
confined to cases of an attempt. 2 Leach,
662. 3 P.W ms. 439.

The offence of de

c. 64. s.1.
By the 4 Geo. IV. c. 64. s. 43. convey
ing into a prison any disguise, or instru
ment to facilitate the escape of any pri
soner, and delivering the same to such

prisoner, against the keeper's consent,
and aiding the escape of a prisoner from
prison, whether an escape be effected or
not, is felony; and the offender may be
transported for not exceeding fourteen

hivering the instrument to the prisoner is

years.

complete, though he has been pardoned of

mode of trial, and conviction of offenders
making escapes, &c.
(9) But now the rescuing a party in
custody for an offence against the black
act, is only punishable with transporta
tion, or imprisonment and hard labour.

the offence of which he was convicted, on

condition of transportation; and a party
may be convicted, though there is no evi
dence that he knew of what specific of.
fence the person he assisted had been con
victed. Russ. & R. C. C. 526. sed quarre

if the act is not repealed by the 4 Geo. IV.

The 44th sect. points out the

4 Geo. IV. c. 54. s. 1.

:
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Britain, before the expiration of the term for which the offender
was ordered to be transported, or had agreed to transport him
self. This is made felony without benefit of clergy in all cases,
by statutes 4 Geo. I. c. 11., 6 Geo. I. c. 23., 16 Geo. II. c. 15.,
and 8 Geo. III. c. 15., as is also the assisting them to escape

from such as are conveying them to the port of transporta
tion. (10)

8. An eighth is that of taking a reward, under pretence of º,
helping
his stolen
goods. inThis
a contrivance
stolen
carried the
to aowner
great to
length
of villainy
the was
beginning
of the togoods.
reign of George the First: the confederates of the felons thus
disposing of stolen goods, at a cheap rate, to the owners them
selves, and thereby stifling all farther inquiry. The famous

Jonathan Wild had under him a well-disciplined corps of
thieves who brought in all their spoils to him; and he kept
a sort of public office for restoring them to the owners at half
price. To prevent which audacious practice, to the ruin and

in defiance of public justice, it was enacted by statute 4 Geo.
I. c. 11. that whoever shall take a reward under the pretence
of helping any one to stolen goods, shall suffer as the felon who
stole them; unless he causes such principal felon to be appre
hended and brought to trial, and also gives evidence against
them. Wild, still continuing in his old practice, was upon this
statute at last convicted and executed."(11)
m See stat. 6 Geo.I. c. 23. § 9.

(10) These provisions are virtually re
pealed by the 5 Geo. IV. c. 84. which re
wives and consolidates into one act the

laws relative to the transportation of

offenders. By the 22d section, it is
enacted, that if any offender, sentenced
or ordered to be transported or banished,
or having agreed to transport or banish
himself, shall be afterwards found at
large, without lawful excuse, before the
expiration of the term of transportation
or banishment, he shall suffer death with

20l. is given for prosecuting an offender
against the act to conviction.
(11) Now the punishment of death is
taken away by the 1 Geo. IV. c. 115. s. 1.;
and by sect. 2. instead thereof, the offend
er may be transported for life, or for not
less than seven years, or be imprisoned,
with or without hard labour, for not more

than seven years. By the 6 Geo. I. c. 23.
s. 9, a reward of 40l. is given to a party
apprehending and prosecuting to convic
tion one of this description of offenders.

out clergy. By sect. 84. the act is not to
extend to persons banished under the 60

Cro. C. C. 8 ed. 10.

Geo.III. and 1 Geo. IV. c. 8. for blas

take money under pretence of helping a
man to goods stolen from him, though the

phemous and seditious libels. If the pri
soner can shew such circumstances of

poverty or sickness, which amount to an
absolute impossibility to transport him
self, or leave the kingdom, he will not be
within the act. 1 Leach, 396. By the
22d sect. of 5 Geo. IV. c. 84, a reward of

It is an offence within the 4 Geo.I. to

prisoner had no acquaintance with the
felon, and did not pretend that he had,
and though he had no power to appre

hend the felon, and though the goods
were never restored,and the prisoner had

no power to restore them. 1 Ry. & M.

.
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9. Receiving of stolen goods, knowing them to be stolen, is

also a high misdemesnor and affront to public justice. We
have seen in a former chapter," that this offence, which is only
a misdemesnor at common law, by the statute 3 & 4 W.& M.
c. 9. and 5 Ann. c. 31. makes the offender accessory to the
theft and felony. But because the accessory cannot in general
be tried, unless with the principal or after the principal is
convicted, the receivers by that means frequently eluded jus
tice. To remedy which, it is enacted by statute 1 Ann. c. 9.
and 5 Ann. c. 31. that such receivers may still be prose
cuted for a misdemesnor, and punished by fine and imprison
ment, though the principal felon be not before taken so as to
be
prosecuted and convicted. And, in case of receiving stolen
[ 133 ]
lead, iron, and certain other metals, such offence is by statute
29 Geo. II. c. 30. punishable by transportation for fourteen
years.” So that now the prosecutor has two methods in his
choice: either to punish the receivers for the misdemesnor im
mediately, before the thief is taken; or to wait till the felon
is convicted, and then punish them as accessories to the felony.
But it is provided by the same statutes, that he shall only
make use of one, and not both of these methods of punish
ment. (12) By the same statute also, 29 Geo. II. c. 30., per
n See pag. 38.

* See also statute 2 Geo. III. c. 28. § 12. for the punishment of receivers of goods
stolen by bum-boats, &c. in the Thames.
C.C. 76.

It has been doubted whether

the offender can be punished in case the
original felon has, by death or other
means, escaped conviction. 1 Leach, 15.
But such a construction seems inconsis
tent with the intent of the act. 2 East

P. C. 770, 1. The party may be con
victed on the evidence of the principal
felon. 1 Leach, 18. 2 East P.C. 770. 1
Leach, 418.

(12) By 4 Geo. I. c. 11. persons con
victed of receiving or buying stolen goods,
knowing them to be stolen, may be trans
ported for fourteen years. But offenders
of this class, notwithstanding the act,
may pray the benefit of clergy, and thus

receive sentence only for the penalties
consequent on its allowance. 2 East

P. C. 744. And this act can only mean
persons legally convicted as accessories
under 3 W. & M. c. 9. and 5 Ann. c. 31.

so that to warrant any judgment under it,
the principal must be first convicted;
and the offence must be such as, at com
mon law, admits of accessories after the

P Foster, 373.

fact; and, therefore, if the principal be
convicted of petit larceny only, the ver

dict finding the accessory guilty under
this act is of no effect, and no judgment
can be given against him. Fost. 73. Nei
ther does the punishment mentioned in
it extend to cases where the principal
felon is not convicted, and the receiver is

found guilty of a misdemeanor under
1 Ann, sess. 2. c. 9, when fine, imprison
ment, and corporal punishment, are pre
scribed. In the construction of these sta

tutes it has been resolved, that where the

principal has been convicted, the misde
meanor is merged in the felony, and the
prosecutor cannot indict for the former at
his option, 2 East P. C. 746. and even
when the principal is not found guilty but
in custody and amenable to justice, this

course was formerly illegal. Fost. 373.
374. ace. 2 Ld. Raym. 1370. But the
accessory might be tried for the misde
meanor, though the principal might not
have been brought to justice. 1 Leach,
103. And now by 22 Geo. III. c. 58.

-
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sons having lead, iron, and other metals in their custody, and
not giving a satisfactory account how they came by the same,
are guilty of a misdemesnor, and punishable by fine or impri
sonment.(13) And by statute 10 Geo. III. c. 48, all knowing
several cases in which bank notes have
been holden to be within 12 Ann. c. 7.

where any goods or chattels(except lead,
iron, copper, brass, bell-metal, and sol
der), have been feloniously stolen, whe

which makes the stealing of any money,

offence, or to petit larceny only (except

goods, or chattels, wares, or merchan
dises, in a dwelling-house, a capital of.
fence, 2 Leach, 693. 564. 572.640. ; how.

where the person or persons actually
committing the felony shall have been al
ready convicted of grand larceny, or of
some greater offence), the buying or re
ceiving any such stolen goods or chattels,

convicted of stealing promissory notes,
and her husband of receiving them, the
above decision was recognized, and the
judges thought the receiving not indict

ther the offence of the principal shall
amount to grand larceny, or some greater

ever, in a later case, where A. G. was

is a misdemeanor, and punishable by fine,

able, and that the conviction was wrong.
Russ. & Ry. C. C. 384. But now by

imprisonment, or whipping, although the
principal felon be not before convicted,
and whether he is amenable to justice or

3 Geo. IV. c. 24. s. 1. the receiving or

buying any exchequer order or tally, or

not. And in cases where the felony ac

any exchequer bill, bank note, South-sea
bond, East India bond, dividend warrant
of the bank of England, South-sea com
pany, East India company, or any other
company, society, or corporation, bill of

tually committed, amounts to grand lar
ceny, or some greater offence, and where
the person actually committing such fe
lony, be not before convicted, such of.
fender is exempt from being punished as
accessory, if the principal felon be after
wards convicted.”

exchange, navy bill, or debenture, gold
smith's note for the payment of money,

Under this act the

or other bond, warrant, or order, bill, or

punishment should be fine and imprison
ment, or whipping and fine or imprison
ment, and whipping cannot be inflicted.

promissory note for payment of money,

is punishable as a felony or misdemeanor,
as the case may be, in like manner as
persons receiving or buying stolen goods
and chattels are, by the laws now in

Russ. & Ry. C. C. 253.
By the 3 Geo. IV. c. 114. the receivers
of stolen goods may be punished with
imprisonment and hard labour, for not
exceeding the term for which the court
might then imprison for such offence,

force, liable to be prosecuted and pu
nished; and the second section of that act

enacts that all the provisions then in force
relative to the searching for, &c. stolen
goods, and apprehending, &c. persons
receiving, &c, stolen goods, shall be ex
tended to that act; the third section en

either in addition to, or in lieu of other
punishment.
In the construction of the former sta
tutes of William and Anne, it has been

holden that they include sheep, and by
the same reasoning fowls and other ani
mals, 2 East P. C. 748.; money is not
included in the terms “goods and chat
tels,” and, therefore, the receivers of coin

acts, that in all cases where the offence

of any person receiving or buying stolen
goods, &c. shall be deemed and construed
to be a felony, such offender may be con
victed of such felony, as well before as after
the trial of the principal felon, &c. This

are not within their meaning. 1 Leach,

section, however, leaves as misdemeanors

241. It has also been holden, that to re

what were misdemeanors before the pass
ing of it, and does not change them into
felonies. 1 Ry. & Moo. C. C. 11.
(13) Under this act, it has been de

ceive banknotes is not an offence against
which they can operate; though some of
the judges strongly dissented from this
opinion, thinking that as the 2 Geo. II. c.
25, made it a felony to steal bank notes,

cided, that manufactured articles of brass,

&c. becoming broken after they have been

like other effects of the same value, the

manufactured, are within the act; and it

receivers of them were placed in the same
condition with the receivers of goods and

seems also that manufactured articles of

chattels. 1 Leach, 468 and 472. in notis.

are within it.

This decision seems also to be shaken by

2 Russ. 1355.; and the act extends to

WOL. I W.

brass, &c. whether broken or unbroken,

L

1 Burn J. 24th ed. 23.

1 33
-
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receivers of stolen plate or jewels, taken by robbery on the
highway, or when a burglary accompanies the stealing, may be
tried as well before as after the conviction of the principal, and
whether he be in or out of custody; and, if convicted, shall
be adjudged guilty of felony, and transported for fourteen
years. (14)
º

wrought goods, and to all goods men
tioned in it, whether manufactured or

not, 2 Russ. 1356. n. (m). Where an
offender is convicted under this act of re

ceiving, stolen, &c. iron, under the value
of 1s., judgment of transportation must
still be given, 2 East P. C. c. 16. s. 144.
p. 753. 1 Burn J. 24th ed. 24.
(14) A seal of cornelian set in gold, is
a jewel within this act, but it is question
able whether a watch is, 1 East P. C. 754.

By the 21 Geo. III. c. 69. the buying or
receiving any pewter in any form or shape
whatever, knowing the same to be stolen
or unlawfully come by, or effecting the
same purpose, “by suffering any door,
window, or shutter, to be left open or un
fastened from sun-setting to sun-rising for
that purpose,” though the principal felon
be not convicted, is punishable as other
felonies are, with transportation for seven
years, or with imprisonment and hard
labour from one to two years, and with
whipping, not exceeding three times.
Ships.-The “buying or receiving any
part of the cargo, or anything belonging to
any ship in the river Thames, knowing the
same to be stolen or unlawfully come by,”
is, by 2 Geo. III. c. 28. punished with
fourteen years' transportation, though the
principal offender has not been convicted.
Under the first of these acts, it is usual to

indict for a misdemeanor only: the of
fence under the second amounts to a fe

lony, 2 T. R. 77, though, indeed, the
legislature from what appears from the
39 & 40 Geo. III. c. 87. s. 22. seems to

have considered it as a misdemeanor only,
Wrecks.-By the 1 & 2 Geo. IV. c. 75.
relative to wrecks, &c. the purchasing or
receiving anchors, cables, or goods or
merchandise, taken up, weighed, swept
for, or taken possession of, if the direc
tions of that act mentioned have not been

lic property has been the object of
particular attention on the part of the
legislature. Thus the 9 & 10 W. III.
c. 41. which prohibits the making of
stores, in the second section directs,

“that the person in whose custody such
stores marked as therein mentioned shall

be found, not being employed as therein
mentioned, and such person who shall
conceal such stores marked as aforesaid,

shall forfeit such goods, and 200l. toge
ther with costs, one moiety to his majesty
and the other moiety to the informer, and
shall also suffer imprisonment until pay
ment and performance of the said forfei
ture, unless he produce a certificate of
commissioners expressing the numbers,
&c. of such goods, and the reason of such
goods coming to his hands.” The 1 Geo.
I. stat. 2. c. 25. s. 8. gives power to any
one of the commissioners of the navy to

inquire, or to empower persons to search
by warrant, for stores, and to punish the
offender by fine not exceeding twenty shil
lings, and imprisonment for a week;
and, on non-payment of the fine, to im
prison him till payment, or send him to
the nearest house of correction to be kept
for two months to hard labour, or to send

him to the next gaol, or detain him in
the custody of the messenger till he enter
into recognizance to appear in any court
where the king shall prosecute him within
a year next following. The 9 Geo.I. c. 8.
revives the last act, and makes it per
petual, and extends the former provisions
to “timber, thick stuff, or plank, marked
with the broad arrow, by stamp, brand,
or otherwise ;” and s. 4. enacts, “that

the penalty may be mitigated, or the of:
fender whipped, or committed to some
public workhouse, with hard labour for
six months or less.” Some doubts having
arisen respecting the mode of trial under

complied with, is punishable, as for a

these acts, the 17 Geo. II. c. 40. s. 10.

misdemeanor at common law, or is trans

was passed to point out such modes. And

portable for seven years, and see 49 Geo.

the 39 & 40 Geo. III. c. 89. s. 1, recit

III. c. 122, s. 13. S. P.
NAvA1. AND MILITARY

ing all the former acts, and that notwith
standing the penalties inflicted by them,
the offences had increased which they

Stow Es.—
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10. Of a nature somewhat similar to the two last is the of 10.theftbote,

fence of theft bote, which is where the party robbed not only
knows the felon, but also takes his goods again, or other
amends upon agreement not to prosecute. This is frequently
called compounding of felony; and formerly was held to make
–

were intended to prevent, proceeds to en
aet, “that every person (not being a con
tractor, or employed as mentioned in 9&10
W. III.) who shall sell or deliver, or who
shall receive or have in his custody, &c.
any stores of war, or naval, ordnance, or
victualling stores,orany goods whatsoever,

therein mentioned, to denote the king's

marked as in the said recited acts are ex

property therein.

corporal punishment, or fine. By the
54 Geo. III. c. 60, these provisions are
extended to cordage worked with worsted

threads, and by 55 Geo.III. c. 127. they
are also, as far as relates to naval stores,
extended to all public stores marked as

pressed, or any canvass marked either

These acts, as to naval and military

with a blue streak in the middle, or with

stores, are all in the disjunctive, “re
ceive or buy,” “receive or have in posses

a blue streak in a serpentine form, or any
bewper otherwise called buntin, wrought
with one or more streaks of raised tape
(the said stores of war, or naval, ordnance,
or victualling stores or goods above men
tioned, or any of them being in a raw or
unconverted state, or being new or not

more than one-third worn), and such
person who shall conceal such goods, or

any of them marked as aforesaid, shall be

sion.” It is not necessary, therefore,
that the defendant should have purchased
the goods in order to make his offence
complete ; nor, indeed, is it essential to
the crime that he should have an interest

in them; it will suffice if he received
them merely to assist and skreen the ori
ginal offender. 2 East P. C. 765. There
seemed, indeed, to be some doubt, whe

them to be stolen, and shall be transported

ther, if the jury found a having in posses
sion, but not a receiving, the prisoner

for fourteen years, unless such person
shall produce a certificate of his majesty's
principal officers or commissioners of the
navy, ordnance, or victualling, expressing

would come within 39 & 40 Geo. III., but
the majority of the judges thought in the
affirmative, 2 East P. C. 767.; and, on
the general principles by which disjunc

the numbers, &c, of such stores, and the

tive statutes are construed, it seems dif

reason of such stores or goods coming to
his hands or possession.” The second
section directs, that persons in whose

ficult to conceive how the doubt could

deemed receivers of stolen goods knowing

have arisen. By the statutes, the king's
mark on the stores is presumptive evi

custody naval stores, &c. shall be found,

dence of ownership: it fixes the party

and all who are convicted of any offence
against the 8 & 9 W. III. shall, besides
forfeiting the stores, 200l., and the costs,
be punished by pillory, (now abolished by
56 Geo. III. c. 138.) whipping, and im
prisonment, or otherwise; but the com
missioners, &c, are at liberty to mitigate
the stated penalty. The third section pro

with the offence of unlawfully having
possession, unless he can produce the cer

vides, that contractors shall have no ex

emption except for stores bonāfidemade up,
and not yet delivered to the proper officers.
The fourth section makes the defacing of
marks on stores, a single felony. The
fifth section makes a second offence under

this act, or 9 & 10 W. III. punishable
with transportation for fourteen years :
and the sixth makes a return from any
transportation under this statute, felony
without benefit of clergy. But the trans

tificate from the commissioners, of the

occasion which renders it legal; but by
an equitable construction of the provi
sions, it is holden, that if the defendant

can shew he had no evil design, but that
the possession was really innocent, though
he cannot excuse himself by the means
prescribed, he will be acquitted. Thus
where a widow was indicted for having

naval stores which had been wrought into
table linen, and it was shewn that her

husband had bought them many years
ago at a public sale, that at his death they
came by act of law to her, and that she
had always used them openly and with
out disguise, Mr. J. Foster directed the
jury to acquit her. Fost. 439. 2 East P.
C. 765, ; and see 1 Esp. Rep. 144.

portation may always be mitigated into
L 2
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a man an accessory ; but is now punished only with fine and
imprisonment." This perversion of justice, in the old Gothic
constitutions, was liable to the most severe and infamous pu
nishment. And the Salic law, “ latroni eum similem habuit, qui
furtum celare vellet, et occulte sine judice compositionem ejus admit
tere.” By statute 25 Geo. II. c. 36. even to advertise a re
ward for the return of things stolen, with no questions asked,
or words to the same purport, subjects the advertiser and the
printer to a forfeiture of 50l. each.
11. Barretry.

11. Common barretry is the offence of frequently exciting
and stirring up suits and quarrels between his majesty's sub
jects, either at law or otherways." The punishment for this
offence, in a common person, is by fine and imprisonment; but
if the offender (as is too frequently the case) belongs to the pro
fession of the law, a barretor, who is thus able as well as willing

to do mischief, ought also to be disabled from practising for
the future.' And indeed it is enacted by statute 12 Geo. I.
c. 29. that if any one, who hath been convicted of forgery, per
jury, subordination of perjury, or common barretry, shall prac
tise as an attorney, solicitor, or agent, in any suit; the court,
upon complaint, shall examine it in a summary way; and, if
proved, shall direct the offender to be transported for seven
years. (15) Hereunto may also be referred another offence, of
equal malignity and audaciousness; that of suing another in
the name of a fictitious plaintiff; either one not in being at all,
or one who is ignorant of the suit. This offence, if committed
in any of the king's superior courts, is left, as a high contempt,
to be punished at their discretion. But in courts of a lower
degree, where the crime is equally pernicious, but the authority
of the judges not equally extensive, it is directed by statute
8 Eliz. c. 2., to be punished by six months' imprisonment, and
treble damages to the party injured.
12. Mainte

12. Maintenance is an offence that bears a near relation to

2ance.

the former; being an officious intermeddling in a suit that no
[135 J way belongs to one, by maintaining or assisting either party

with money or otherwise, to prosecute or defend it:" a prac

tice that was greatly encouraged by the first introduction of
q 1 Hawk. P. C. 125.
r Stiernh. de jure Goth. l. 3. c. 5.
s 1 Hawk. P. C. 243.
t 1 Hawk. P. C. 244.
u 1 Hawk. P. C. 249.

(15) A man cannot be guilty of barretry
in respect of a single act. Hawk. b. 1. c.

Mod. 97. A feme-covert may be indicted
for this offence. 2 Hawk, c. 81. s. 6. sed

81. s. 5. 2 Saund. 308, n. 1. and see 3

vid. 2 Rol. Rep. 39.
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uses." This is an offence against public justice, as it keeps
alive strife and contention, and perverts the remedial process
of the law into an engine of oppression. And therefore, by
the Roman law, it was a species of the crimen falsi to enter
into any confederacy, or do any act to support another's law
suit, by money, witnesses, or patronage.* A man may how
ever maintain the suit of his near kinsman, servant, or poor
neighbour, out of charity and compassion, with impunity.
Otherwise the punishment by common law is fine and imprison
ment; and by the statute 32 Hen. VIII. c. 9., a forfeiture of
ten pounds.

13. Champerty, campi-partitio, is a species of maintenance, 13.2ham.
and punished in the same manner:* being a bargain with a *
plaintiff or defendant campum partire, to divide the land or
other matter sued for between them, if they prevail at law;
whereupon the champerter is to carry on the party's suit at his
own expense.” Thus champart, in the French law, signifies a
similar division of profits, being a part of the crop annually due
to the landlord by bargain or custom. In our sense of the
word it signifies the purchasing of a suit, or right of suing : a
practice so much abhorred by our law, that it is one main rea

son why a chose in action, or thing of which one hath the right
but not the possession, is not assignable at common law; be
cause no man should purchase any pretence to sue in another's

right. (16) These pests of civil society, that are perpetually
endeavouring to disturb the repose of their neighbours, and
officiously interfering in other men's quarrels, even at the

hazard of their own fortunes, were severely animadverted on by
the Roman law, “qui improbe coeunt in alienam litem, ut quic
quid er condemnatione in rem ipsius redactum fuerit intereos com
municaretur, lege Julia de vi privata tenentur;” and they were
punished by the forfeiture of a third part of their goods, and [ 136]

perpetual infamy. Hitherto also must be referred the provi
sion of the statute 32 Hen. VIII. c. 9., that no one shall sell or

purchase any pretended right or title to land, unless the vendor
hath received the profits thereof for one whole year before such
grant, or hath been in actual possession of the land, or of the
x Ff. 48. 10. 20.
* Stat. of conspirat. 33 Ed. I.

w Dr. & St. 203.

(16) If an attorney prosecute an action, to be paid his costs in gross, it
should seem it would amount to cham

y 1 Hawk. P. C. 255.

z Ibid. 257.

* Ff. 48.7. 6.

perty. Com. Dig. Attorney, B. 14. Hob.
117. Tidd Prac. 8 ed. 326.
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reversion or remainder; on pain that both purchaser and vendor
shall each forfeit the value of such land to the king and the

prosecutor. These offences relate chiefly to the commence
ment of civil suits: but
14, Com

pounding in
formations.

15. Conspi
racy.

14. The compounding of informations upon penal statutes is an
offence of an equivalent nature in criminal causes; and is, be
sides, an additional misdemesnor against public justice, by
contributing to make the laws odious to the people. At once
therefore to discourage malicious informers, and to provide that
offences, when once discovered, shall be duly prosecuted, it is
enacted by statute 18 Eliz. c. 5., that if any person, informing
under pretence of any penal law, makes any composition with
out leave of the court, or takes any money or promise from the
defendant to excuse him (which demonstrates his intent in
commencing the prosecution to be merely to serve his own ends,
and not for the public good), he shall forfeit 10l., shall stand
two hours on the pillory, (17) and shall be for ever disabled to
sue on any popular or penal statute. (18)
15. A conspiracy also to indict an innocent man of felony
falsely and maliciously, who is accordingly indicted and ac

quitted, is a farther abuse and perversion of public justice; (19)
(17) This punishment of pillory is abo-

ger. 1 Hawk. c. 72. s. 3. Nor will it

lished by 56 Geo. III. c. 138.
(18) This statute does not apply to
offences cognizable only before magis
trates, 1 B. & A. 282, ; it applies only

avail the defendant that he intended only
to give evidence on a trial not then com

to common informers, and not to cases

the principal charge is in progress, it may
be proper to apply to the court to defer
the judicial investigation of the conspi
racy till that is decided. 1 Hawk. c. 72.
s. 4. The production of a false certificate
that a highway is in repair, calculated to
influence the judgment of the court, is in
dictable, even though the magistrate
bringing it forward has no precise autho

where the penalty is given to the party
grieved. 1 Salk. 30. 2 Hawk. 279. The
taking the penalty is an offence within
the act, though there is no action or pro

ceeding for it. Russ. & R. C. C. 84. 3
Burn J. 24. ed. 85.

A notice of action

menced, for the law makes the mere in
tent in such case criminal ; if, however,

required by a penal statute is no com
mencement of the suit, so as to subject
the plaintiff, or his agent, to an attach rity to make it, nor the instrument itself
ment for attempting to compound an of any exact legal character. 6 T. R. 619.
fence previous to the suing out of the
The instance pointed out by the learned
writ, 2 Bla. Rep. 781.; as to the mode , commentator is not the only one in which
of obtaining leave to compound, see parties may be indicted for a conspiracy;
Tidd's Prac. 8 ed. 604./
and it may be stated as a general rule,
(19). It is no excuse for a conspiracy to that all confederacies wrongfully to pre
carry on a malicious prosecution, that the judice another, are misdemeanors at com
indictment preferred was insufficient, or mon law, and indictable accordingly,
that the court before which it was taken
whether the intention is to injure his pro

had no jurisdiction to try it, although in

perty, his person, or his character. See

consequence of these circumstances the
party was really never brought into dan

a girl to get her fortune, is an indictable

1 Hawk. c. 72. s. 2. Conspiring to marry
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for which the party injured may either have a civil action by
writ of conspiracy (of which we spoke in the preceding books),
c See Vol. III. pag. 126.

So is a con

bation of the piece acted, or a performer

spiracy to marry under feigned names for

offence. 3 Wes. & B. 173.

on the stage, but if several previously

the purpose of setting up a fictitious claim
to an estate, though no one is in reality
injured. Leach, 39. So is a conspiracy
to injure the reputation of an individual,
by indicting or preferring a complaint be
fore a magistrate, though no indictment
or complaint be preferred, 1 Bla. Rep.
392.; and this though the offence intend

agree to condemn a play, or hiss an
actor, they will be guilty of conspiring.
2 Camp. 358. In the case of workmen
refusing to proceed unless they receive an
advance of wages, it is clear that any one
of them might singly act on this determi
nation, but it is criminal when it follows

from a plan preconcerted by many. 6

ed to be charged was not cognizable in

T. R. 636.

the temporal courts. 1 Salk. 174. And

it seems an indictment lies for conspiring
to cheat and defraud a man by selling

nations among workmen, infra. There
are other cases in which, though the act
may be morally criminal, it is not ille

him an unsound horse. 2 B. & A. 204. 1
Stark. C. N. P. 402. But no indictment

thus the verbal slander of a private indi

lies for couspiring to commit a civil tres
pass on a preserve to take game, though
effected in the night, and with destruc
tive weapons. 13 East, 298.
The offence of conspiracy is not con
fined to the prejudicing a particular indi
vidual, it may be to injure public trade,
to affect public health, to violate public
police, to insult public justice, or to do
any act in itself illegal. A conspiracy to

prevent a prosecution for a felony is an
offence, 14 Ves. 65. ; so is one to raise
the price of the funds. 3 M. & S. 67.
So a conspiracy to effect a restraint of
trade. 13 East, 230.

A combination of

journeymen to raise their wages, of
wine-merchants to sell pernicious li
quor, of parish officers to marry pau
pers, and of any persons to procure the
release of a prisoner by fictitious bail, is
indictable as a conspiracy. 8 Mod. 11.
2 Lord Raym. 1179. 6 East, 133. 4 Burr.
2106. An agreement between private
individuals to support each other in all
undertakings, lawful or otherwise, is ille
gal. 9 Co. 56. A combination among
officers in the East India company to re

sign is unlawful, and such resignation is

See the statute as to combi

gal, except on the ground of conspiracy;
vidual is not indictable, but it is so where
several unite in a scheme to blast his cha

racter. 1 Lev.62. 1 Vent. 304. And in every

case that can be adduced of conspiracy,
the offence depends on the unlawful agree
ment, and not on the act which follows it,
the latter is but evidence of the former.
2 Burr. 993. 3 Burr. 1321.

To constitute a conspiracy, as observed
in the text, there must be at least two

persons implicated in it; and a husband
and wife cannot be guilty of it. 1 Hawk.
c. 72. s. 8. If all the persons in the
indictment be acquitted except one, and
the indictment do not lay the offence
as committed jointly with other persons
unknown, no judgment can be passed
on such one. Poph. 202. 3 Burr. 1262.
12 Mod. 262. But one conspirator may
be tried singly ; as if the others had
escaped, or died, before the trial, or the
finding of the bill, he may be convicted
alone. 1 Stra. 193. 2 Stra. 1227.

It is

no offence to conspire to prosecute a
guilty person, 1 Salk. 174.
It is not necessary to constitute the of.
fence, that any act should be done in pur
suance of the conspiracy, 2 Lord Raym.

no determination of the service. 4 Burr.
2472.

1167. 8 Mod. 321.

atre has a right to express his disappro

such an offence was considered defective.

1 Salk. 174.

1 Bla.

Rep. 392. ; or that any party was actu
There are many cases in which the act ally injured. 1 Leach, 39.
itself would not be cognizable by law if
Conspiracies and combinations among
done by a single person, which becomes workmen for a long time engrossed the
the subject of indictment when effected attention of, and perplexed, the legisla
by several with a joint design. 6 T. R. . ture. Until the passing of the 6 Geo.
636. Thus each person attending a the IV. c.129, the common law relative to
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or the conspirators, for there must be at least two to form a
conspiracy, may be indicted at the suit of the king, and were
by the ancient common law" to receive what is called the vil

lenous judgment; viz. to lose their liberam legem, whereby they
are discredited and disabled as jurors or witnesses; to forfeit
their goods and chattels, and lands for life; to have those lands
wasted, their houses razed, their trees rooted up, and their own
bodies committed to prison." But it now is the better opinion,
[ 137 J that the villenous judgment is by long disuse become obsolete;

it not having been pronounced for some ages: but instead
thereof the delinquents are usually sentenced to imprisonment,
Threatening
letters.

fine, and pillory. (20) To this head may be referred the offence
of sending letters, threatening to accuse any person of a crime
punishable with death, transportation, pillory, or other infamous
punishment, with a view to extort from him any money or other
valuable chattels. This is punishable by statute 30 Geo. II.
c. 24., at the discretion of the court, with fine, imprisonment,
pillory, whipping, or transportation for seven years. (21)
* Bro. Abr. tit. Conspiracy, 28.
This act, however, repeals all the former
acts on the subject of such combinations,

e 1 Hawk. P. C. 193.

alteration in his mode of carrying on such

and leaves the offence as it before stood

business, or to limit his number of work
men;—such offender and his accessories

at common law. However, by the 3d
section, if a person by force, violence,
threats, or obstruction, compel any per
son hired or employed in any trade or
business to depart from his hiring or em
ployment, or obstruct him from returning
to his work before finished, or prevent, or
endeavour to prevent any person from
hiring himself, or from accepting employ
ment; or by force or threats, &c, molest
another in his person or property, to in
duce him to become a member of any

may be imprisoned with or without hard
labour, for not exceeding three calendar
months. By sec. 4. persons may meet
together for the sole purpose of consulting
upon and determining the rate of wages,
or hours of work, and may enter into an
agreement for framing the rate of wages
or hours of work. And by section 5. the
masters of workmen may do the same.
By sec. 6, offenders against the act may
be called on to give evidence for the king,
or prosecute an informer on any informa

club or association, or to contribute to

tion exhibited under the act.

any common fund, or to pay any fine or
penalty, or on account of his not be
longing to any particular club or asso
ciation ; or not having contributed, or

having refused to contribute to any com
mon fund, or to pay any fine or penalty;
or on account of his not having complied,
or of refusing to comply, with any regula
tions, &c. made to obtain an advance, or

to reduce the rate of wages, or to lessen
or alter the hours of working, or to de
crease or alter the quantity of work; or to
regulate the mode of carrying on any ma
nufacture, trade, or business in the ma

nagement thereof; or by violence or
threats, or obstruction, force any person

carrying on any business, to make any

Sec. 7.

gives a summary proceeding before a ma
gistrate for an offence under the act.
(20) The punishment of pillory is now
abolished by the 56 Geo.III. c. 138. By
the 3 Geo. IV. c. 114. persons convicted
of an assault committed in pursuance of
any conspiracy to raise the price of wages,
may be sentenced to hard labour. An
attorney has been struck off the roll after
conviction for a conspiracy. 1 Chit. Rep.
557. On conviction of conspiracy the
defendant becomes incompetent to give
evidence, 1 Leach, 442. 349, sed quaere,
see 1 D. & R. N. P. C. 5. but his compe
- tence may be restored by a pardon. 1
Hale, 306. 2 Hale, 278.

(21) See post, 144, as to this offence.
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16. The next offence against public justice is when the suit 16. Perjury,
is past its commencement, and come to trial. And that is the .
crime of wilful and corrupt perjury: which is defined by sir

Edward Coke, to be a crime committed when a lawful oath is
administered, in some judicial proceeding, to a person who
swears wilfully, absolutely, and falsely, in a matter material to the
issue or point in question. The law takes no notice of any
perjury but such as is committed in some court of justice,
having power to administer an oath; or before some magistrate
or proper officer, invested with a similar authority, in some pro
ceedings relative to a civil suit or a criminal prosecution: for
it esteems all other oaths unnecessary at least, and therefore will
not punish the breach of them. (22) For which reason it is
* 3 Inst. 164.

(22) And no breach of an oath made ina
mere private concern, as in entering into a
contract, however malicious, is an indict

able offence, but can only be redressed in
an action for the individual injury; nor
can any criminal proceeding be main
tained for the violation of an oath, taken,

however solemnly, to perform any duties
in future, though the offence will be highly

aggravated by the breach of an obligation
so sacred. 3 Inst. 166. 11 Co. Rep. 98.
And even where an oath is required by an
act of parliament in an extrajudicial pro
ceeding, the breach of that obligation does
not seem to amount to perjury, unless the
statute contain an express provision to
that effect.—Mr. Christian's note.

And

it seems an indictment for perjury is not
sustainable on an oath taken before the

house of commons, as they have not any
power to administer an oath, unless in
deed in those particular cases, in which
an express power is granted to them by
statute.—Mr. Christian's note. It has
also been doubted whether an indictment

lies for perjury on a deposition taken de
bene esse. 1 P. Wms. 568.

And an in

false oath subjects the offender to all the
penalties of perjury, though it be taken
in a stage of the proceedings when it does
not influence the final judgment, but only
affects some intermediate step to be
taken; thus, if a man offering to bail an
other swears his property to be greater
than it is, in order to be received as a

surety, Cro. Car. 146. ; or if he swears
falsely before a magistrate to induce him
to compel another to find sureties for the
peace, Hawk. b. 1. c. 69. s. 3. 1 Campb.
404.; or where a person forswears him
self before commissioners appointed by
the king to inquire of forfeitures of estates,
&c. whereby he renders them liable to be
seized by exchequer process, Noy, 100. ;
or before persons appointed by the king
to inquire of defective titles in order to
remedy them by his patent, he is guilty
of an indictable offence, though, in the
latter case, rather as a misdemeanor abus

ing the purposes of the crown than as a
regular and legal perjury. Hob. 62. It is
also perjury to swear falsely before a
sheriff on a writ of inquiry for assessment
of damages, Hawk. b. 1. c. 69. s. 3.; in

dictment does not lie for perjury com

an affidavit to hold to bail, Peake N. P.

mitted on the trial of a cause where the

112.; in obtaining a marriage licence at
doctors commons, 1 Leach, 63., though

plaintiff died after issuejoined, but which
was not suggested on the record, such
trial being thereby extrajudicial. 1 Stark.

not so if the oath be taken before a surro

C. N. P. 511.

But it is indictable to

administration to a seaman, 1 Leach,

swear falsely in any court of equity, 1
Leach, 50. 1 Sid. 418. ; any ecclesiasti
cal court, Cro. Eliz. 609. ; and any other

327.; in taking the oath as a voter at an
election, 6 East, 323. 2 Campb. 135. 2
Smith, 526. ; and before a committee of
the house of commons, who are invested

lawful court, whether it be of record or
otherwise, Hawk, b. 1. c. 69, s. 3. So a

gate, R. & R. C. C. 459. ; in obtaining

with the power of administering oaths to

187
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much to be questioned, how far any magistrate is justifiable in
taking a voluntary affidavit in any extrajudicial matter, as is
now too frequent upon every petty occasion : since it is more

than possible, that by such idle oaths a man may frequently in
foro conscientiae, incur the guilt, and at the same time evade the
temporal penalties of perjury. The perjury must also be cor
rupt (that is, committed malo animo), wilful, positive, and abso
lute: (23) not upon surprise, or the like: it also must be in some
point material to the question in dispute; (24) for if it only be
the witnesses before them, by 10 Geo.
III. c. 16. s. 18.

The party must be lawfully sworn, and
as above observed the person by whom
the oath is administered must have com

petent authority to receive it. And, there
fore, no false swearing before individuals

acting merely in a private capacity, or be
fore officers who have no legal jurisdiction
to administer the particular oath in ques
tion will amount to the offence of perjury.

omissions in the jurat, be received in the
court in which it was sworn, it was held

he was indictable, the perjury being com
plete at the time of swearing. 1 Ry. & M.
Rep. 94.
(23) If a man swears that he believes
that to be true which he knows to be

false, he swears as absolutely, and is as
criminal, in point of law, as if he had made
a positive assertion that the fact was, as
he swore he believed it to be. S Wils.

3 Inst. 166. Cro. C. C. 7th edit. 626. And

427. 2 Bla. Rep. 881. 1 Leach, 242.

though the officer stands colourably in the
situation which confers a power of re
ceiving an oath on such an occasion, if in
fact he is not duly appointed, the proceed
ings will be of no avail, Id, ibid. 3
Campb. 432. Wood's Inst. 435. ; for
though it is sufficient prima facie to shew
the ostensible capacity in which he acted
when the oath was taken, the presump
tion may be rebutted by other evidence,

swearing, however, as to the legal opera
tion of a deed is not indictable. 1 Esp.
Rep. 280.
(24) If the subject-matter is entirely
foreign to the purpose, not tending either
to extenuate or increase the damages or
the guilt, nor likely to induce the jury to
give a more easy credit to the substantial
part of the evidence, the party will not be

and the defendant, if he succeed, will be

liable to an indictment. Hawk. b. 1. c.

entitled to an acquittal. 3 Campb. 432;

69. s. 8. It is indeed urged by Hawkins,
with great appearance of truth, that this
must be intended where the question is
put in such a manner that the witness
might reasonably apprehend that the sole
design of putting it was to acquire in
formation on the substantial part which

see Id. 96. But a false oath taken before

persons, who being originally commis
sioned to examine witnesses, happen to
proceed after the demise of the king from
whom their commission proceeded, and
before they had notice of that fact, may,
it is said, be indicted for perjury, Cro.
Car. 97, 8, 9.; sed quaere. To make false
swearing perjury it is not necessary that
the oath should have been taken as a wit

ness for another, but may be upon an affi
davit or in answer to questions in a court
of law or equity, or respecting some col
lateral matter in some way affecting a
judicial proceeding. 1 Leach, 50. Hawk.
b. 1. c. 69. s. 5. A party may be indicted
for perjury though he have not complied

Hawk. b. 1. c. 69. s. 7. n.a.

The false

might induce him, through inadvertency,
to take no notice of the circumstantial

part of his story, for he argues that the
minuteness of a narrative is frequently a
great inducement with a jury to give it
credit. Hawk, b. 1. c. 69. s. 8.

Some

thing perhaps might be urged against this
reasoning; it seems to put the legal guilt
of perjury on a wrong footing by con
founding it with the moral; and indeed

does away entirely the distinction between

with the rules and orders of a court,

material and immaterial averments, and

which are merely directory; and there

sets aside the rule the author has just be
fore endeavoured to establish; for it goes
to prove that every man is legally guilty

fore where a party swore falsely in an
affidavit which could not, from certain
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in some trifling collateral circumstance, to which no regard is
paid, it is no more penal than in the voluntary extrajudicial
oaths before mentioned. Subornation of perjury is the offence
of procuring another to take such a false oath, as constitutes [ 1881
perjury in the principal. (25) The punishment of perjury
and subornation, at common law, has been various.

It was

anciently death; afterwards banishment, or cutting out the
tongue; then forfeiture of goods; and now it is fine and impri
sonment, and never more to be capable of bearing testimony."

But the statute 5 Eliz. c. 9.(if the offender be prosecuted there
& 3 Inst. 163.

of perjury, when he swears falsely before
a competent officer, and confounds the
impertinency of the false evidence with
the absence of an intention of deceiving.
We have already seen, that where there
is no intention to mislead, even though
the false statement be ever so material,

the party is not punishable, because the
perjury loses all its legal guilt by the
absence of a bad design. To resolve one

of an agreement, which by the statute of
frauds was not binding on the parties,
was immaterial and irrelevant, and not ,
indictable. 1 Ry. & M. 109.
To constitute perjury at common law,
it is not necessary that the false oath
should obtain any credit, or occasion any
actual injury to the party against whom
the evidence is given; for the prosecution
is not grounded on the inconvenience

established rule into another is rather

which an individual may sustain, but on

suspicious. It is, however, more casy to
decide on each particular case than to
establish any general principle. To swear
falsely as to the character of a witness is

the abuse and insult to public justice.

sufficiently material. Com. Rep. 43. 1
Ld. Raym. 258. And in general it is
sufficient if the matter be circumstantially
material to the issue, or affect the ultimate

decision. 1 Ld. Raym. 258. 2 Id. 889.
2 Roll. R. 369. Thus perjury may be
committed by falsely swearing that an

2 Leon. 211. 3 Leon. 230. 7 T. R. 315.

In some cases, where a false oath has

been taken, the party may be prosecuted
by indictment at common law, though the
offence may not amount to perjury. Thus
it appears to have been holden, that any
person making or knowingly using any

false affidavit taken abroad (though a

to render the party on whose behalf it is

perjury could not be assigned on it here),
in order to mislead our courts of justice,
is punishable as a misdemeanor; and
lord Ellenborough, C.J., said, “that he
had not the least doubt that any person
making use of a false instrument, in order
to prevent the due course of justice, was
guilty of an offence punishable by indict

given successful, but it will suffice if that

ment, 8 East, 364. 2 Russ. 1759.

is its evident tendency, 2 Ld. Raym. 889.;

(25) To render the offence of suborna
tion of perjury complete, either at com

other witness is entitled to credit if such

assertion conduce to the proof of the

point in issue. 1 Ld. Raym. 258. And
it is certain, that there is no necessity
that the false evidence should be sufficient

or if in a civil action it has the effect of

increasing or extenuating the damages,

mon law or on the statute, the false oath

comme semble. Wood's Inst. 435.

must be actually taken, and no abortive
attempt to solicit will bring the offender
within its penalties. 3 Mod. 122. 1 Leach,

In a

late case, in an indictment for perjury, in
an answer in chancery to a bill filed

against the defendant for the specific per
formance of an agreement relating to the
purchase of land, the defendant had re
lied on the statute of frauds (the agree

ment not being in writing), and had also
denied having ever entered into such an
agreement, and upon this denial he was
indicted; but it was held that the denial

455, notes.

But the criminal solicitation

to commit perjury, though unsuccessful,
is a misdemeanor at common law, punish
able not only by fine and imprisonment,
but by corporal and infamous punishment.
2 East Rep. 17. 1 Hawk. c. 19. s. 10.
6 East, 464.
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on), inflicts the penalty of perpetual infamy, and a fine of 40l.
on the suborner : and in default of payment, imprisonment for
six months, and to stand with both ears nailed to the pillory.
Perjury itself is thereby punished with six months’ imprison
ment, perpetual infamy, and a fine of 20l., or to have both ears
nailed to the pillory. But the prosecution is usually carried on
for the offence at common law ; especially as to the penalties
before inflicted, the statute 2 Geo. II. c. 25. superadds a power,
for the court to order the offender to be sent to the house of

correction for a term not exceeding seven years, or to be trans
ported for the same period; and makes it felony without benefit
of clergy to return or escape within the time. (26) It has some
times been wished, that perjury, at least upon capital accu
sations, whereby another's life has been or might have been
destroyed, was also rendered capital, upon a principle of reta
liation: as it is in all cases by the laws of France." And cer
tainly the odiousness of the crime pleads strongly in behalf of
the French law. But it is to be considered, that they admit
witnesses to be heard only on the side of the prosecution, and
use the rack to extort a confession from the accused.

In such

a constitution therefore it is necessary to throw the dread
of capital punishment into the other scale, in order to keep in
awe the witnesses for the crown; on whom alone the prisoner's
fate depends; so naturally does one cruel law beget another.

But corporal and pecuniary punishments, exile and perpetual
infamy, are more suited to the genius of the English law :
where the fact is openly discussed between witnesses on both
sides, and the evidence for the crown may be contradicted and
disproved by those of the prisoner. Where indeed the death
[ 1391 of an innocent person has actually been the consequence of
such wilful perjury, it falls within the guilt of deliberate murder,

and deserves an equal punishment: which our ancient law in
fact inflicted." But the mere attempt to destroy life by other

means not being capital, there is no reason that an attempt by
h Montesq. Sp. L. b. 29, c. 11.
(26) The 56 Geo. III. c. 138. abolishes
the punishment of pillory in all cases ex

cept in perjury and subornation of per
jury. By the 3 Geo. IV. c. 114. hard
labour may be added to the offender's
imprisonment. There is another circum ,
stance which attends all convictions for

perjury, though it forms no part of the
judgment at common law, the incapacity
of the offender to bear testimony as a
witness.

But when the indictment is

i Britton, c. 5.

framed at common law, a pardon under
the great seal restores the competency,
which the conviction destroyed, 1 Vent.
349. 4 Harg. St. Tr. 682. 1 Esp. Rep.
94. ; but where the proceedings are
grounded on the 5 Eliz. c. 9. this cannot
be done without a reversal of the judg
ment, because it is here made a part of
the punishment prescribed. 1 Salk, 289.
5 Esp. Rep. 94.
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perjury should; much less that this crime should in all judi
cial cases be punished with death. For to multiply capital
punishments lessens their effect, when applied to crimes of the

deepest dye; and, detestable as perjury is, it is not by any
means to be compared with some other offences, for which only
death can be inflicted; and therefore it seems already (except
perhaps in the instance of deliberate murder by perjury) very
properly punished by our present law, which has adopted the
opinion of Cicero," derived from the law of the twelve tables,

“perjurii poena divina, exitium; humana, dedecus.” (27)
17. Bribery is the next species of offence against public jus-17. Bribery:
tice; which is when a judge, or other person concerned in the
administration of justice, takes any undue reward to influence
his behaviour in his office.' (28)

In the east it is the custom

never to petition any superior for justice, not excepting their
kings, without a present. This is calculated for the genius of
despotic countries; where the true principles of government are
never understood, and it is imagined that there is no obligation
from the superior to the inferior, no relative duty owing from
the governor to the governed. The Roman law, though it con
tained many severe injunctions against bribery, as well for sell
ing a man's vote in the senate or other public assembly, as for
the bartering of common justice, yet by a strange indulgence
in one instance, it tacitly encouraged this practice; allowing
the magistrate to receive small presents, provided they did not
in the whole exceed a hundred crowns in the year:" not consi
dering the insinuating nature and gigantic progress of this vice,
when once admitted. Plato therefore more wisely, in his ideal
republic,” orders those who take presents for doing their duty [140 I
to be punished in the severest manner: And by the laws of
Athens he that offered was also prosecuted, as well as he that

received a bribe.” In England this offence of taking bribes is
* De Leg. 2, 9.
n De Leg. l. 12.

m Ff. 48. 11.6.
• Pott. Antiq. b. 1. c. 23.

11 Hawk. P. C. 168.

(27) See this subject further discussed
in p. 196. post.

ceed. 4 Burr. 2495. 2 Camp. 231. An
attempt to bribe at elections to parlia

(28) It is equally a crime to give as to

ment is criminal for the same reason. 4

receive, and in many cases the attempt
itself is an offence complete on the side

Burr. 2500. ; and see ante, 1 vol. 179.

of him who offers it. 4 Burr. 2500. 2

East, 5. Russ. & R. C. C. 107. Thus an
attempt to bribe a privy counsellor to pro

cure a reversionary patent of an office,
grantable by the king under the great
Seal, is indictable, though it did not suc

So a promise of money to a corporator to
vote for a member of a corporation is cri
minal, 2 Lord Raym. 1377. 4 Burr.
2501.; and the offence is not, as the
learned commentator supposes, confined
to bribing judicial officers. See 1 East,
183. 4 Burr. 2494.
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punished, in inferior officers, with fine and imprisonment; and
in those who offer a bribe, though not taken, the same.” But
in judges, especially the superior ones, it hath been always
looked upon as so heinous an offence, that the chief justice
Thorpe was hanged for it in the reign of Edward III. By a
statute" 11 Hen. IV. all judges and officers of the king, con
victed of bribery, shall forfeit treble the bribe, be punished at
the king's will, and be discharged from the king's service for
ever. And some notable examples have been made in parlia
ment, of persons in the highest stations, and otherwise very emi
nent and able, but contaminated with this sordid vice.

18. Embra.
cery.

19. False
verdicts,

18. Embracery is an attempt to influence a jury corruptly to
one side by promises, persuasions, entreaties, money, entertain
ments, and the like." The punishment for the person embrac
ing is by fine and imprisonment; and for the juror so embraced,
if it be by taking money, the punishment is (by divers statutes
of the reign of Edward III.) perpetual infamy, imprisonment
for a year, and forfeiture of the tenfold value.(29)
19. The false verdict of jurors, whether occasioned by em
bracery or not, was anciently considered as criminal, and there

fore exemplarily punished by attaint in the manner formerly
mentioned.”

20. Negli
gence of
officers.

20. Another offence of the same species is the negligence of
public officers, intrusted with the administration of justice, as
sheriffs, coroners, constables, and the like, which makes the

offender liable to be fined; and in very notorious cases will

f 141 j amount to a forfeiture of his office, if it be a beneficial one.'(30)
Also the omitting to apprehend persons offering stolen iron,
lead, and other metals to sale, is a misdemesnor, and punish
able by a stated fine, or imprisonment, in pursuance of the
statute 29 Geo. II. c. 30.
21. Oppres.
sion of
officers.

21. There is yet another offence against public justice, which
is a crime of deep malignity; and so much the deeper,as there
P 3 Inst. 147.

q Ibid. 146.

* See Vol. III. p. 402,403.

(29) By the 6 Geo. IV. c. 50, s. 61. the
offence of embracery of jurors, and jurors

r 1 Hawk. P. C. 259.
t 1 Hawk. P. C. 168.

for misconduct, &c. see ante, 1 vol. 354.
n. S0. ; of coroners, ante, 1 vol. 348. n.

wilfully and corruptly consenting thereto,

25. ; of gaolers, id. 346. n. 17.; of sur

is punishable by fine and imprisonment.
(30) As to the liabilities of magistrates

veyors, ante, 1 vol. 359. n. 42.; of over
seers, &c. id. 360. n. 49.
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are many opportunities of putting it in practice, and the power
and wealth of the offenders may often deter the injured from a
legal prosecution. This is the oppression and tyrannical par
tiality of judges, justices, and other magistrates, in the adminis
tration and under the colour of their office. However, when
prosecuted, either by impeachment in parliament, or by infor
mation in the court of king's bench (according to the rank of
the offenders), it is sure to be severely punished with forfeiture
of their offices (either consequential or immediate), fines, im

prisonment, or other discretionary censure, regulated by the
nature and aggravations of the offence committed. (31)
22. Lastly, extortion is an abuse of public justice, which con 22, Extortion.
sists in any officer's unlawfully taking, by colour of his office,

from any man, any money or thing of value, that is not due to
him, or more than is due, or before it is due.”(32) The pu
nishment is fine and imprisonment, and sometimes a forfeiture
of the office.(33)
u 1 Hawk. P. C. 170,

(31) For actions and prosecutions
against justices of the peace, see 1 vol.
p. 354. n. 17. As to indictments against

of justice to their now officers are legal,
and may be properly demanded. Co. Lit.

overseers for oppression, &c. see ante,

lition of gaol fees by 14 Geo. III. c. 20.
on a prisoner's discharge, the bar fee of
20d. was always allowed to the sheriff. 2

1 vol. 361, n. 51.

(32) By the statute of 3 Edw. I. c. 16.

368. b.

And, therefore, before the abo

in affirmance of the ancient law, it is en

Inst. 210.

acted, that no sheriff, nor other king's
officer, shall take any reward to do his
office, but shall be paid of that which

cer to take a reward voluntarily offered
him for the more diligent or expeditious

Nor is it criminal for an offi

they take of the king; and that he who

performance of his duty. 2 Inst. 210, 11.
But a promise to pay him money for any

so doth, shall yield twice as much, and
shall be punished at the king's pleasure.
This act, which thus particularly names
the sheriff, extends to every ministerial

act of duty which the law does not suffer
him to receive, is absolutely void, how.
ever freely it may have been given. 2
Burr. 924. 1 Bla. Rep. 204. There are

officer concerned in the administration or

no accessories in extortion. 1 Stra. 75.

execution of justice, the common good of
the subject, or the service of the king, 2
Inst. 209.

Where a statute annexes a

(33) By 3 Ed. I. c. 26, the defendant

shall render double to the party ag
grieved, and be punished at the king's

fee to an office, it will be extortion to take
more than it specifies. 2 Inst. 210. And

pleasure.

it seems that if a clerk in the crown-office

ble value cannot be recovered upon an
indictment, but must be sued for by ac

demands 13s. 4d. from every defendant

In the construction of this en

actment, it has been holden, that the dou

who pleads to a joint information, or

tion, Cro. Car. 448. The terms, “at the

above 2s. where several are indicted to

king's pleasure,” signify here, as in other

gether, for the venire and entry of the

provisions where they occur, the discre

plea for all of them, he will be liable to

tion of the justices, who are to pronounce

be indicted. 3 Mod.247, 3 Inst. 150. But

the sentence. 2 Inst, 210.

stated and known fees allowed by courts
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OF OFFENCES AGAINST THE PUBLIC PEACE.
Offences

We are next to consider offences against the public peace; the

against pub

lic peace.

conservation of which is intrusted to the king and his officers,
in the manner and for the reasons which were formerly men

tioned at large.” These offences are either such as are an actual
breach of the peace; or constructively so, by tending to make
others break it. Both of these species are also either felonious,
or not felonious.

The felonious breaches of the peace are

strained up to that degree of malignity by virtue of several
modern statutes: and, particularly,
Felonious
breaches of.
1. Riotous

assembling.

1. The riotous assembling of twelve (1) persons, or more, and not

dispersing upon proclamation. This was first made high treason
by statute 3 & 4 Edw. VI. c. 5, when the king was a minor,
and a change in religion to be effected; but that statute was
repealed by statute 1 Mar. c. 1., among the other treasons
created since the 25 Edw. III. : though the prohibition was in
substance re-enacted, with an inferior degree of punishment,
by statute 1 Mar. st. 2. c. 12., which made the same offence a
single felony. These statutes specified and particularized the
nature of the riots they were meant to suppress; as, for ex
ample, such as were set on foot with intention to offer violence

to the privy council, or to change the laws of the kingdom, or
for certain other specific purposes: in which cases, if the per
sons were commanded by proclamation to disperse, and they
did not, it was by the statute of Mary made felony, but within

the benefit of the clergy; and also the act indemnified the
peace officers and their assistants, if they killed any of the

mob in endeavouring to suppress such riot. This was thought
a necessary security in that sanguinary reign, when popery was
* Vol. I. p. 118. 268. 350.

(1) It does not seem necessary that

the acts. See Dougl. 1 ed. 673. 2 ed.

twelve persons should have been guilty,
to constitute a riotous assembly within

699, 5 T. R. 14, 2 Saund. 377. b. n.
12.
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intended to be re-established, which was likely to produce
great discontents: but at first it was made only for a year, and [143 ]
was afterwards continued for that queen's life. And, by sta
tute 1 Eliz. c. 16., when a reformation in religion was to be
once more attempted, it was revived and continued during her
life also ; and then expired. From the accession of James the

First to the death of queen Anne, it was never once thought
expedient to revive it: but, in the first year of George the

First, it was judged necessary, in order to support the execu
tion of the act of settlement, to renew it, and at one stroke to

make it perpetual, with large additions. For, whereas the
former acts expressly defined and specified what should be
accounted a riot, the statute 1 Geo. I. c. 5. enacts, generally,
that if any twelve persons are unlawfully assembled to the dis
turbance of the peace, and any one justice of the peace, she
riff, under-sheriff, or mayor of a town, shall think proper to
command them by proclamation to disperse, if they contemn
his orders and continue together for one hour afterwards, such
contempt shall be felony without benefit of clergy. And far
ther, if the reading of the proclamation be by force opposed, or

the reader be in any manner wilfully hindered from the reading
of it, such opposers and hinderers are felons without benefit of

clergy: and all persons to whom such proclamation ought to
have been made, and knowing of such hinderance, and not dis
persing, are felons without benefit of clergy. There is the
like indemnifying clause, in case any of the mob be unfortu
nately killed in the endeavour to disperse them : being copied
from the act of queen Mary. And, by a subsequent clause of
the new act, if any person, so riotously assembled, begin even

before proclamation to pull down any church, chapel, meeting
house, dwelling-house, or out-houses, they shall be felons with

out benefit of clergy.(2)
(2) By the 52 Geo.III. c. 130, rioters

grieved, to recover damages in an action

pulling down, or demolishing, or be

against the hundred, after complying with

ginning so to do, buildings, engines, &c.

the requisites pointed out in these sta

used in trades or manufactories, will be

tutes; and the same redress is given by
the 41 Geo. III. c. 24. relating to the de

guilty of felony without clergy. Burning
a building is within the act. Holt C. N. P.

molishing mills, &c.; and the 57 Geo.

466.

III. c. 19. as to the demolishing any

By the 56 Geo. III. c. 125, rioters pull
ing down any engines, &c. belonging

in : but this remedy has been already

to the collieries, &c. are felons without
clergy.

These acts give a right to the party
WO I,. IV.

building whatever, or furniture, &c. there
considered, ante, 3 vol. 161. n. 16.

As

to seditious meetings, see ante, 88, n. 14.

As to tumultuous petitioning, post, 147.
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2. By statute 1 Hen. VII. c. 7. unlawful hunting in any legal
forest, park, or warren, not being the king's property, by night,
or with painted faces, was declared to be single felony. But
now by the statute 9 Geo. I. c. 22., to appear armed in any in
closed forest or place where deer are usually kept, or in any
warren for hares or conies, or in any high road, open heath,
[144] common, or down, by day or night, with faces blacked or
otherwise disguised, or (being so disguised) to hunt, wound,
kill, or steal any deer, to rob a warren, or to steal fish, or to
procure by gift or promise of reward any person to join them
in such unlawful act, is felony without benefit of clergy. (3) I
mention these offences in this place, not on account of the
damage thereby done to private property, but of the manner
in which that damage is committed : namely, with the face
blacked or with other disguise, and being armed with offensive
weapons, to the breach of the public peace, and the terror of
his majesty's subjects.

2. Hunting in
the night.

3. Threaten

ing letters.

3. Also by the same statute 9 Geo. I. c. 22., amended by
statute 27 Geo. II. c. 15., knowingly to send any letter without
a name, or with a fictitious name, demanding money, venison,

or any other valuable thing, or threatening (without any de
mand) to kill any of the king's subjects, or to fire their houses,
out-houses, barns, or ricks, is made felony without benefit of
clergy. (4) This offence was formerly high treason by the
statute 8 Hen. V. c. 6.

(3) But now by the 4 Geo. IV. c. 54.

person lawfully in custody of any officer

clergy is restored, and there are other
acts in part repealing and amending the
9 Geo.I.; but as they relate to the steal
ing of the deer, &c. they will be consi

or other person, for such offence, or by
gift or promise of money, or other reward,
procuring another to join in such act, is
felony, and punishable with death, as in
cases of felony without clergy; and that
by stat. 27 Geo. II. c. 15. it is enacted,
that the knowingly sending any letter with
out any name subscribed thereto, or signed
with a fictitious name or names, letter or
letters, threatening to kill or murder any
subject, or to burn their houses, out
houses, barns, stacks of corn or grain,
hay or straw,though no money or venison,
or other valuable thing, be demanded,
in or by such letter or letters; or rescuing
any person lawfully in custody of any officer
or other person for the said offence, is
felony, and punishable with death, as in
felony without clergy: and that by stat.
30 Geo. II. c. 24, it is enacted, that

dered hereafter. See post, 174, n. 235.

(4) This offence having become of fre
quent occurrence, and is of sodiabolical a
nature, that a variety of acts have been
passed, since the 30 Geo. II. to put a
stop to it. The principal act now in
force relative thereto, is the 4 Geo. IV.

c. 54, all the previous acts (except the
52 Geo. III. c. 64. s. 1.) being re
pealed by the third section; which, after
reciting that by statute 9 Geo.I. c. 22.
(the black act) it is enacted, that the
knowingly sending any letter, without any
name subscribed thereto, or signed with a
fictitious name,demanding money, venison,
or other valuable thing, or rescuing any
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4. To pull down or destroy any lock, sluice, or floodgate erected 4 Destroying,

by authority of parliament on a navigable river, is by statute ...,
knowingly sending or delivering any letter
or writing, with or without a name or names
subscribed thereto, or signed with a fictitious
name or names, letter or letters, threaten

ing to accuse any person of any crime
punishable by law with death, transporta
tion, pillory, or any other infamous pu
nishment, with a view or intent to extort

or gain money, goods, wares, or merchan
dises, from the person or persons so
threatened to be accused, is an offence
against law and the public peace, and pu
mishable with fine and imprisonment, or
pillory, or public whipping, or transporta
tion for seven years: and that it is expe
dient that a lesser degree of punishment

should be provided for the offence of send
ing threatening letters, in the cases men
tioned in the two first recited acts, and

that the same degree of punishment
should be inflicted in the cases mentioned
in the last recited act, and be extended

act, with respect to what is an infamous
crime, the 6 Geo. IV. c. 19, enacts, “That
as well every crime now by law deemed
infamous, as also every assault with intent
to commit any rape, or the abominable
crimes of sodomy or buggery, or either of
those crimes; and every attempt or en
deavour to commit any rape, or the said
abominable crimes, or either of them;
and also every solicitation, persuasion,
promise, threat, or menace, offered or
made to any person, whereby to move
or induce such person to commit or to
permit the said abominable crimes, or
either of them, shall be deemed and taken
to be an infamous crime within the mean

ing of the 4 Geo.IV. c. 54.”
By the 52 Geo. II. c. 64. s. 1. it is en
acted, that “the knowingly sending or
delivering any letter or writing, with or
without a name or names subscribed

thereto, or signed with a fictitious name.
to persons accessary to the said offences." or names, letter or letters, threatening to
it is enacted, that so much of the 9
accuse any person of any crime, punish
Geo. I. 27 Geo. II. and 30 Geo. II. as
able by law with death, transportation,
relates to the sending and delivering let pillory, or any other infamous punish
ters, shall be and is thereby repealed. ment, with a view or intent to extort or
It then proceeds to declare, that if gain any bond, bill of exchange, bank
any person knowingly and wilfully send note, promissory note, or other security
or deliver any letter or writing, with or for the payment of money, or any war
without any name or signature subscribed rantor order
for the payment money, or
thereto, or with a fictitious name or signature, delivery or transfer of goods orofother valu
demanding money, or other valuable able thing, is an offence against law and

thing, or threatening to kill or murder any
of his majesty's subjects, or to burn or
destroy his or their houses, out-houses,
barns, stacks of corn or grain, hay or

straw; or knowingly and wilfully send or
deliver any such letter or writing, threat
ening to accuse any of his majesty's sub
jects of any crime punishable by law with
death, transportation, or pillory, or of any
infamous crime, with a view or intent to
extort or gain money, security for money,
goods or chattels, wares or merchandise,

from the person so threatened, or shall
procure, counsel, aid, or abet the com:

the public peace, and may be prosecuted
and punished in like manner as if the

offender knowingly and designedly, by
false pretence or pretences, obtained
money, goods, wares, or merchandises,
from any person or persons, with intent

to cheat or defraud any person or per
sons of the same, or had sent or deli

vered such letter or writing, with a view
goods, Wares,
or merchandises, from the persons so
or intent to extort money,

threatened.”

This act is in effect done

away with by the 4 Geo. IV. c. 54. though
not so in express terms.

mission of the said offences, or of any of

It will be observed, that the 4 Geo. IV.

them; or shall rescue any person being
lawfully in custody for any of the said

c. 54. materially differs from the prior

offences, such offender will be guilty of

felony, and may be transported for life, or
for not less than seven years, or be impri
soned with or without hard labour, for

not exceeding seven years.
In order to avoid all doubts under this
M

acts, and avoids many of their defects.
Thus the delivering the letter is made

punishable as a felony, when by So Geo.
II. c. 24. it was only a misdemeanor,
(1 Leach, 447.) and it does not now sig
nify, whether the threat sent be by letter
or writing, when by the 9 Geo. I. and
2

navigable
rivers.
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1 Geo. II. st. 2. c. 19. made felony, punishable with transporta
tion for seven years. By the statute 8 Geo. II. c. 20., the
offence of destroying such works, or rescuing any person
in custody for the same, is made felony without benefit of
27 Geo. II. it was essential it should be

by letter to constitute a felony.

It is not

soner did not think the party knew him
and intended he should not. Russ. & Ry.

now necessary that the party sending the

C. C. 398.

letter, should send it intending to conceal

letter must be sent to the person threat

himself, for the words of the 4 Geo. IV.

ened, and it must be so stated in the in

c. 54. s. 3. are with or without any name,

dictment; but it seems that sending the
letter to A. in order that he may deliver

&c.

If the threat be sent with a view or

See 2 East P. C. 123.

The

intent to extort the property therein men
tioned, it is an offence within the act,
which was not so by the 9 Geo. I. : and

it to B. is a sending to B., if the letter
be delivered by A. to B. Russ. & Ry.

the 4 Geo. IV. c. 54. s. 3. contains the

unless the letter or writing was writ

words “security for money.” Taking

ten with the intention to conceal the
writer's being discovered, it would not be

the words of the 4 Geo lW. c. 54, lite

C. C. 484.

Before the 4 Geo. IV. c. 54.

rally, a person by merely writing a letter,
even subscribed by him, and demanding
money, would be guilty of an offence, but
with reference to the prior acts, it must
be inferred that the legislature intended,

an offence within the 9 Geo. I. & 27

that when the letter is subscribed with

tor, he could not be indicted, for there was

the name of the writer, the claim of mo

ney must be wholly unfounded, or some
undue threat must accompany such a de

no disguise, 1 Leach, 445. in notes, 2
East P. C. 1116. ; but though the con
tents might lead the party to suspect who

mand to render it indictable.

wrote the letter, this would be no an

We will now proceed to notice some
decisions on the acts prior to the 4 Geo. IV.
which may still in some respects apply,
or at all events, be useful in construing
that act. It is necessary that the letter
or writing should be knowingly and wil
fully sent or delivered, and this must
be proved; proof of a prisoner's deliver
ing a threatening letter sealed up, to a
person to carry to the post-office, is evi
dence of his knowledge of its contents, if
the jury so find it. 2 East P. C. 1120.

swer to the charge, unless they shewed
the prisoner did not mean to conceal
himself. Russ. & Ry. C. C. 398. A letter
signed with initials only, is, without a

Geo. II., and it was holden, that though
no name be subscribed, if the writer made

himself known in the body of it, or his
hand-writing was known to the prosecu

name, within the acts. 1 Leach, 749.

These questions are, however, now set at
rest by the 4 Geo. IV. c. 54. s. 3. It has
been considered that a bank note is a

valuable thing within the 9 Geo. I, though
it could not have been so denominated

when the act was passed, but was made
so by subsequent provision. 1 Leach,749.

Under the 9 Geo. I. and

Where the letter was written with a view

27 Geo. II. if a wife write a threatening

to extort the delivery up of a bill, it was
held not within the prior acts. 2 East P.
C. 1118. ; this case, however, would not,
it should seem, apply now, as the act of
4 Geo. IV. contains the words “security

1 Leach, 142.

letter, and her husband deliver it, but
there be no evidence that he knew the con

tents, he could not be guilty of the offence
of knowingly sending the letter under
these statutes, though the jury were at
liberty to infer the fact of her sending,
from the evidence before them, in which

case she might be found guilty, though
her husband must be acquitted. 1 Leach,
444. With respect to what constitutes
a sending of the letter, it has been held,

that dropping a letter in a man's way, in
order that he may pick it up, is a send

ing it to him; even though the party saw
the prisoner drop the letter, if the pri

for money,” and see the 52 Geo. III.
c. 64. s. 1. supra. With respect to the na
ture of the demand or threat, to bring
the case within the act, a letter threaten
ing to impute the crime of murder to a

man unless he disposes of his property in
a certain way is a sufficient demand, 1
Leach, 749. ; and a letter accusing the
prosecutor of a murder of one of the de
fendant's friends, and threatening to re

venge his death, is sufficient evidence to
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clergy; (5) and it may be inquired of and tried in any adja
cent county, as if the fact had been therein committed. By
the statute 4 Geo. III. c. 12., maliciously to damage or destroy
any banks, sluices, or other works on such navigable river, to
open the floodgates or otherwise obstruct the navigation, is
again made felony, punishable with transportation for seven
years. (6) And by the statute 7 Geo. III. c. 40. (which re
peals all former acts relating to turnpikes), maliciously to [145 J
pull down or otherwise destroy any turnpike-gate or fence, toll
house or weighing-engine thereunto belonging, erected by au
thority of parliament, or to rescue any person in custody for
the same, is made felony without benefit of clergy; and the
indictment may be inquired of and tried in any adjacent

county. (7) The remaining offences against the public peace
are merely misdemesnors, and no felonies; as,
5. Affrays (from affraier, to terrify) are the fighting of two or *...

more persons in some public place, to the terror of his majesty's ºl."
subjects: for, if the fighting be in private, it is no affray but an ****
assault." Affrays may be suppressed by any private person pre
sent, who is justifiable in endeavouring to part the combatants,
whatever consequence may ensue." But more especially the
constable, or other similar officer, however denominated, is

bound to keep the peace ; and to that purpose may break open
doors to suppress an affray, or apprehend the affrayers; and
may either carry them before a justice, or imprison them by his
b 1 Hawk. P. C. 134.

c Ibid., 136.

be left to the jury to determine whether
a threat to murder was implied. 1 Leach,
142. But a letter threatening to set fire
to the mill of the party to whom it is ad

Mo. Cr. Ca. 34. The 6 Geo. IV. c. 19.
now supplies this defect, see the act

dressed, and to do him all possible mis

clergy is restored, and the offender may

chief in his farms, when he is not the

be transported for life, or not less than
seven years, or may be imprisoned with
or without hard labour for not more than

proprietor of any mill, was held not
to be within the 27 Geo. II. for the gene
ral denunciation of mischief would not
suffice. 2 East P. C. 1115. Before the

passing of the 6 Geo. IV. c. 19, such
crimes only were to be deemed infamous

as subjected a man to infamous punish
ment, or incapacitated him from being a
witness, and therefore sending a letter
threatening to accuse the prosecutor of
having made overtures to the prisoner to
commit sodomy with him, was held not to
be a threat to charge such an infamous

crime as to be within the act. 1 Ry, &

supra.

(5) But now by 1 Geo. IV. c. 115. s. 1"

seven years.

(6) The 19 Geo. II. c. 22, and 54 Geo.
III. c. 159. provide for the protection of
havens, ports, harbours, moorings, &c.
(7) This act was repealed by the 13
Geo. III. c. 84., which was also repealed
by the 3 Geo. IV. c. 126., and by the
latter act, sec. 148, the offence is a felony

punishable with seven years' transporta
tion, or not more than three years' im.
prisonment,

14(3
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own authority for a convenient space till the heat is over; and
may then perhaps also make them find sureties for the peace.”
The punishment of common affrays is by fine and imprisonment;
the measure of which must be regulated by the circumstances
of the case: for, where there is any material aggravation, the
punishment proportionably increases. As where two persons
coolly and deliberately engage in a duel; this being attended
with an apparent intention and danger of murder, and being a
high contempt of the justice of the nation, is a strong aggra
vation of the affray, though no mischief has actually ensued."
Another aggravation is, when thereby the officers of justice are
disturbed in the due execution of their office : or where a re

spect to the particular place ought to restrain and regulate
men's behaviour, more than in common ones; as in the king's
[ 146 J court, and the like. And upon the same account also all affrays :
in a church or church-yard are esteemed very heinous offences,
as being indignities to him to whose service those places are
consecrated. Therefore mere quarrelsome words, which are
neither an affray nor an offence in any other place, are penal
here. For it is enacted by statute 5 & 6 Edw. VI. c. 4., that if
any person shall, by words only, quarrel, chide, or brawl, in a

church or church-yard, the ordinary shall suspend him, if a
layman, ab ingressu ecclesiae : and, if a clerk in orders, from the

ministration of his office during pleasure. And if any person
in such church or church-yard proceeds to smite or lay violent
hands upon another, he shall be excommunicated ipso facto; or
if he strikes him with a weapon, or draws any weapon with in
tent to strike, he shall, besides excommunication (being con
victed by a jury), have one of his ears cut off: or, having no
ears, be branded with the letter F in his cheek. Two persons
may be guilty of an affray; but,
6. Riots and
unlawful
assemblies.

6. Riots, routs, and unlawful assemblies, must have three per
sons at least to constitute them. An unlawful assembly is when
three or more do assemble themselves together to do an unlaw
ful act, as to pull down enclosures, to destroy a warren or the
game therein; and part without doing it, or making any motion
towards it.' (8)

A rout is where three or more meet to do an

d 1 Hawk. P. C. 137.

e Ibid. 138.

f 3 Inst. 176.

(8) An assembly of a man's friends for
the defence of his person against those
who threaten to beat him if he go to such

safety by demanding the surety of the
peace against the persons by whom he is
threatened, and not make use of such vio

a market, &c. is unlawful, for he who is in

lent methods which cannot but be attended

fear of such insuits must provide for his

with the danger of raising tumults and
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unlawful act upon a common quarrel, as forcibly breaking down
fences upon a right claimed of common or of way; and make
some advances towards it."

A riot is where three or more ac

tually do an unlawful act of violence, either with or without
a common cause or quarrel;" as if they beat a man; or hunt
and kill game in another's park, chase, warren, or liberty; or
do any other unlawful act with force and violence; or even

do a lawful act, as removing a nusance, in a violent and
tumultuous manner. (9) The punishment of unlawful assem

blies, if to the number of twelve, we have just now seen, may [147 )
be capital, according to the circumstances that attend it; but,
from the number of three to eleven, is by fine and imprisonment
only. (10) The same is the case in riots and routs by the com
mon law; to which the pillory in very enormous cases has been
sometimes superadded.' (11) And by the statute 13 Hen. IV.
c. 7. any two justices, together with the sheriff or under-sheriff

of the county, may come with the posse comitatus, if need be, and
suppress any such riot, assembly, or rout, arrest the rioters,
and record upon the spot the nature and circumstances of the
whole transaction; which record alone shall be a sufficient
conviction of the offenders. In the interpretation of which
g Bro. Abr. t. Riot. 4, 5.

h 3 Inst. 176.

disorders, to the disturbance of the public
peace. But an assembly of a man's
friends at his own house for the defence

of the possession of it against such as
threaten to make an unlawful entry, or
for the defence of his person against such

i 1 Hawk. P. C. 159.

lish a house or other building, there can
be no doubt they are rioters, and will not
be excused by the propriety of their ori
ginal design. 2 Hawk. c. 65. s. 3. But
though there must be an evil intention,
whether premeditated or otherwise, the

as threaten to beat him in his house, is

object of the riot itself may be perfectly

permitted by law, for a man's house is
looked upon as his castle. He is not,

lawful; as to obtain entry into lands to

however, to arm himself and assemble

claim, for the law will not, as we have
before seen, ante, 3 vol. 5. n. 4. suffer

his friends in defence of his close. 1
Russ. 362.

(9) To constitute a riot, the parties
must act without any authority to give
colour to their proceedings, for a sheriff,
constable, or even a private individual,

are not only permitted, but enjoined to
raise a number of people to suppress
rioters, &c. 2 Hawk, c. 65. s. 2. The
intention also with which the parties as
semble, or at least act, must be unlawful,
for if a sudden disturbance arise among
persons met together for an innocent pur

pose, they will be guilty of a mere affray,
though if they form parties, and engage
in any violent proceedings, with promises
of mutual assistance; or if they are im
pelled with a sudden disposition to demo

which one of the parties has a rightful
private individuals to disturb the peace,
by obtaining that redress by force, which
the law would regularly award him. 2
Hawk. c. 65. s. 7. 8 T. R. 357. 364.

Women are punishable as rioters, but
infants under the age of discretion are
not. 1 Hawk. c. 65. s. 44.

In a riot all

are principals, and therefore if any per
son encourages or promotes, or takes part

in a riot, whether by words, signs, or
gestures, or by wearing the badge or en
sign of the rioters, he is himself to be
considered a rioter. 2 Camp. 370.
(10) By the 3 Geo. IV. c. 114. hard
labour may be imposed.
(11) But now the pillory is abolished,
by 56 Geo. III, c. 138.
-
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statute it hath been holden, that all persons, noblemen, and
others, except women, clergymen, persons decrepit, and infants
under fifteen, are bound to attend the justices in suppressing a
riot, upon pain of fine and imprisonment; and that any battery,
wounding, or killing the rioters, that may happen in suppress

ing the riot, is justifiable.' So that our ancient law, previous
to the modern riot act, seems pretty well to have guarded

against violent breach of the public peace; especially as any
riotous assembly on a public or general account, as to re
dress grievances or pull down all enclosures, and also resisting
the king's forces if sent to keep the peace, may amount to overt
acts of high treason, by levying war against the king.
7. Tumul-.
tuous peti
tioning.

7. Nearly related to this head of riots is the offence of tumul
tuous petitioning; which was carried to an enormous height in

the times preceding the grand rebellion. Wherefore by statute
13 Car. II. st. 1. c. 5. it is enacted, that not more than twenty
names shall be signed to any petition to the king or either

house of parliament, for any alteration of matters established by
law in church or state; unless the contents thereof be previ
ously approved, in the country, by three justices, or the majo
rity of the grand jury at the assises or quarter-sessions; and,
in London, by the lord mayor, aldermen, and common council,"
[ 148 J and that no petition shall be delivered by a company of more
than ten persons; on pain in either case of incurring a penalty
not exceeding 100l. and three months' imprisonment. (12)
8. Forcible

8. An eighth offence against the public peace is that of a

entries, &c.

forcibleentry or detainer; which is committed by violently taking
or keeping possession of lands and tenements, with menaces,
force, and arms, and without the authority of law. This was
formerly allowable to every person disseised, or turned out of
possession, unless his entry was taken away or barred by
his own neglect, or other circumstances; which were explained
more at large in a former volume.' But this being found very
prejudicial to the public peace, it was thought necessary by
several statutes to restrain all persons from the use of such
violent methods, even of doing themselves justice; and much
j 1 Hal. P. C. 495. 1 Hal. P. C. 161.

* This may be one reason (among others) why the corporation of London has, since
the restoration, usually taken the lead in petitions to parliament for the alteration of
any established law.
! See Vol. III. pag. 174, &c.

(12) The bill of rights does not virtu.
ally repeal this provision. Dougl. 592.

venting public meetings, &c. near the
houses of parliament, or courts of justice

See the 57 Geo.III. c. 19. s. 23, for pre-

in Westminster.
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more if they have no justice in their claim." So that the entry
now allowed by law is a peaceable one; that forbidden is such
as is carried on and maintained with force, with violence, and

unusual weapons. (13) By the statute 5 Ric. II. st. 1. c. 8. all
forcible entries are punished with imprisonment and ransom at
the king's will. (14) And by the several statutes of 15 Ric. II.
c. 2., 8 Hen. VI. c. 9., 31 Eliz. c. 11., and 21 Jac. I. c. 15. upon
any forcible entry, or forcible detainer after peaceable entry, into
any lands, or benefices of the church, one or more justices of the
peace, taking sufficient power of the county, may go to the
place, and there record the force upon his own view, as in case
of riots; and upon such conviction may commit the offender to
gaol, till he makes fine and ransom to the king. And moreover
the justice or justices have power to summon a jury to try the
forcible entry or detainer complained of: and, if the same be

found by that jury, then, besides the fine on the offender, the
justices shall make restitution by the sheriff of the possession,
without inquiring into the merits of the title: for the force is the
only thing to be tried, punished, and remedied by them: and
the same may be done by indictment at the general sessions.
But this provision does not extend to such as endeavour to main
tain possession by force, where they themselves, or their an
cestors, have been in the peaceable enjoyment of the lands and [ 149 J
tenements, for three years immediately preceding."
9. The offence of riding or going armed, with dangerous or 9.armed
Goingwith

unusual weapons, is a crime against the public peace, by terri weapons.
fying the good people of the land; and is particularly prohibited
by the statute of Northampton, 2 Edw. III. c. 3. upon pain of
forfeiture of the arms, and imprisonment during the king's plea
sure : in like manner, as by the laws of Solon, every Athenian
was finable who walked about the city in armour.” (15)
m 1 Hawk. P. C. 141.

n Holding over by force, where the tenant's title was under a lease, now expired,
is said to be a forcible detainer. (Cro, Jac. 199.)

• Pott. Antiq. b. 1. c. 26.

(13) The offence is punished rather as

ultimately obtained by entreaty. Com.

a breach of the peace than an offence

Dig. Forcible Entry, A. 2. 8 T. R. 361.

against the property of the individual,

If one person of the company uses vio

see 3 Burr. 1701. 1706. 1731. 8 T. R.

lence, all are alike guilty. Co. Litt. 2576.

360. ; for no indictment lies for a civil
injury, however obnoxious the trespass.
Id. The offence is punishable at common

See further, Burn J. Forcible Entries.

law, 8 T. R. 360. ; and it is no excuse that

(14) And a small fine may be imposed.
Cald. 416.

(15) Riding with launcegays and ar

the party enters to make a distress, or to . mour is also prohibited on pain of for
enforcea lawful claim, Com. Dig. Forcible feiture thereof, 7 Ric. II. c. 13.; and of
Entry, A. 2. 8 T. R. 361. 7 Moore, 574.; fine and ransom to the king, by 20 Ric.
nor does it alter the case that no one is

within the house, or that possession was

II. c. 1.
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10. Spreading false news, to make discord between the king
and nobility, or concerning any great man of the realm, is
punishable by common law" with fine and imprisonment; which
is confirmed by statutes Westm. 1.3 Edw. I. c.34., 2 Ric. II.
st. 1. c. 5., and 12 Ric. II. c. 11.

11. False pro

11. False and pretended prophecies, with intent to disturb the

phesying.

peace, are equally unlawful, and more penal; as they raise
enthusiastic jealousies in the people, and terrify them with
imaginary fears. They are therefore punished by our law, upon
the same principle that spreading of public news of any kind,
without communicating it first to the magistrate, was prohibited
by the ancient Gauls." Such false and pretended prophecies
were punished capitally by statute 1 Edw. VI. c. 12. which was
repealed in the reign of queen Mary. And now by the statute
5 Eliz. c. 15. the penalty for the first offence is a fine of ten
pounds and one year's imprisonment; for the second, forfeiture
of all goods and chattels, and imprisonment during life.
[ 150 J
12. Chal

lenges to
fight.

12. Besides actual breaches of the peace, any thing that
tends to provoke or excite others to break it, is an offence of
the same denomination. Therefore challenges to fight, either by
word or letter, or to be the bearer of such challenge, are pu
nishable by fine and imprisonment, according to the circum
stances of the offence." (16) If this challenge arises on account
of any money won at gaming, or if any assault or affray happen

upon such account, the offender by statute 9 Ann. c. 14. shall
forfeit all his goods to the crown, and suffer two years'
imprisonment. (17)
p 2 Inst. 226. 3 Inst. 198.

q “ Habent legibus sanctum, si quis quid de republica a finitimus rumore autifama acce
perit, uti ad magistratum deferat, neve cum ulio communicet : quod saepe homines temerarios
atgue imperitos falsis rumoribus terreri, et ad facinus impelli, et de summis rebus consilium
capere cognitum est.” Caes. de bell. Gall. lib. 6. cap. 19.
* 1 Hawk. P. C. 135. 138.
(16) The offences of fighting duels, and
sending or provoking challenges, are fully
considered by Mr. J. Grose, in passing
sentence on Rice, convicted on a criminal
information for a misdemeanor of the lat

ter kind, 3 East, 581., where the opinions
of the earlier writers are collected. It is

an offence, though the provocation to fight
do not succeed, 6 East, 464. 2 Smith,

550. ; and it is a misdemeanor merely to
endeavour to provoke another to send a

as calling a man a liar, or knave, are not
necessarily criminal, 2 Lord Raym. 1031.
6 East, 471., though it is probable they
would be so if it could be shewn that they
were meant to provoke a challenge. A
challenge is one ofthose offences for which
a criminal information will be granted by
the court of K.B., though this will not be
done where the party applying has himself
first incited the proposal. 1 Burr. 316.

challenge. 6 East,464. But mere words
which, though they may produce a chal

(17) This offence may be committed
at any time after the playing, by which
the money is won. See 4 East, 174. 1 East,

lenge, do not directly tend to that issue,

P. C. 423.
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13. Of a nature very similar to challenges are libels, libelli is. Libels.
famosi, which taken in their largest and most extensive sense,
signify any writings, pictures, or the like, of an immoral or
illegal tendency; but, in the sense under which we are now to
consider them, are malicious defamations of any person, and

especially a magistrate, made public by either printing, writing,
signs, or pictures, in order to provoke him to wrath, or expose

him to public hatred, contempt, and ridicule.”(18) The direct
* 1 Hawk. P. C. 193.

(18) See in general, 3 Chit. Crim.
Law, 865, et seq. We have already
considered how far the injuries done

then with respect to publications on the
king and his ministers, is whether bad

motives are imputed to them by the

by slanderous words or libels are redress

writer, and whether the observations are

ed by a civil remedy, ante, 3 vol. 123.

couched in terms decent and respectful.
From hence it will follow, that though
the tendencies of measures may be dis
cussed with temperance, they must never
be imputed to corrupt design; that no

We will now consider those cases in
which slander or libel constitutes an of

fence for which the party may be pro
ceeded against as a criminal; and these
considerations will be classed under the

following heads, viz.
1. What kind of defamation is indict

member of the government must be
charged with corruption, or with a wish

to infringe on the liberties of the people:

able.

this, indeed, follows from the definition

2. By what mode of expression a libel
may be conveyed.
3. What publication is necessary to

of libel itself, as applied to individuals.

constitute the offence.

4. The modes of prosecution.
5. The mode of trial, &c.

6. The judgment and punishment.
I. What KIND of Def AMATIon Is IN

Dictable.—All publications denying the
christian religion to be true, or being of
a blasphemous nature—all works casting
gross ridicule on the church of England—
all writings subversive of morality, and
tending to inflame the passions by inde
cent or opprobrious language—are indict
able at common law; and publications,
the natural tendency of which is to excite
sedition, to bring either the constitution
of this country or government in general
into contempt, are highly criminal. A
publication stating Jesus Christ to be an
impostor and a murderer, in principle is
a libel at common law, for which an in
dictment will lie.

It is an aggravated misdemeanor to pub
lish an invective against judges and

juries, with a view to bring into suspicion
and contempt the administration of jus
tice in the country, still it is lawful, with
candour and decency, to discuss the me
rits or the verdict of a jury, or the deci
sions of a judge. 1 Campb. 359. An
order made by a corporation, and inserted
in their books, that a person against

whom a jury have given large damages,
in an action for a malicious prosecution,
has been actuated by motives of public
justice,is libellous, as tending to throw dis
credit onjudicial proceedings.2T.R. 199.

It is not necessary that any thing cri
minal should be imputed to the party in
jured; it is sufficient if the writer has

exhibited him in a ludicrous point of
view, marked him out as an object of

ridicule or disgust, has, in short, done

that which has a natural tendency to ex

1 B. & C. 26. and see

cite him to revenge. 2 Wils. 403. Bac.

3 B. & A. 161. It is libellous to impute
falsely in writing, that his majesty or any
other person is insane. 2 B. & C. 257.

Abr. Libel, A. 2. 4Taunt. 355. 3 Campb.

But it has been laid down, that the im

putation of mere error in judgment, even
to the sovereign himself, if done “with
perfect decency and respect, and without
any imputation of bad motives,” is not

libellous. 2 Campb. 402. The question

214. And, therefore, words in themselves

not scandalous, become criminal if put
in writing so that they tend in any degree
to a man's discredit. Hardw. 470. Bag.
Abr. Libel, A. 2. It is also said that

this applies still more strongly to persons
employed in public capacities. Id. ibid.
So that to publish anything which “tends
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tendency of these libels is the breach of the public peace, by

stirring up the objects of them to revenge, and perhaps to blood
in any degree to the discredit” of the mi
nistry, or of public functionaries, whether
true or false, is libellous. And this seems

to be the true boundary of the freedom of
discussion.

in itself, appears so perplexing. And see
further as to how far malice is essential,
ante, 3 vol. 124. notes.
II. By what Mode of ExPR Ession
A LIrel, MAY be conveyed.—The most

We have already, in the 3 vol. 123, 4. . simple idea of libel is where the defama
considered what publications are justi tory matter is reduced into writing. But
fiable when written in confidence, or
the exhibition of a picture, intimating
fairly commenting on other publications, that which in print would have been
or in reporting the proceedings of courts libellous, is equally criminal. 2 Campb.
of justice.
512. 5 Co. 125. ; but see 3 Campb. 323.
It is libellous to throw a shade over
So the fixing a gallows at a man's door,
the memory of the dead, when the writing the burning him in effigy, or the exhibit
has a tendency to create a breach of the ing him in any ignominious manner is
peace, by inciting the friends and rela indictable as a libel. Hawk. b. 1. c. 73.
tives of the deceased to avenge the insult s. 2. 11 East, 227. and see 5 Co. Rep.
offered to the family. 4 T. R. 126. ; and 125. Holt on Libel, 114, 115. And in
see 5 Co. 125. Hawk. b. 1. c. 73, s. 1.
the mayor of Northampton's case, 1 Stra.
As is above observed in the text,

422., where the defendant sent lord Ha

truth is no justification of defamatory

lifax a licence to keep a public-house, it
was held a libel. But mere opprobrious
words, unless they tend immediately to
provoke a challenge, or are spoken of a
magistrate in the execution of his office,
and not in his private character, are not
criminal, or punishable in the temporal
courts, 3 Salk. 190. 2 Campb. 142. And
as to what words spoken of a magistrate

writings, as far as respects criminal pro
secutions, and see 4 B. & A. 275. 2
Saund. by Patteson & Williams, 135. b.
n, k. Bul. N. P. 9. Selw. N. P. Libel,
6th edit. 1035. n. 2. 7 T. R. 4. 2 Stark.

245. ; and it has been urged, that as truth

is more likely to provoke animosity than
falsehood, it is in fact more libellous. 5
Co. 125.

Malice is an essential requisite to con
stitute the writing a libel, and an indicta
ble offence. 1 Bla. Rep. 386.5 Mod. 167.

The very publishing of the libel is primá
facie evidence of malice, and will require
the defendant to rebut the presumption of
it, see Gilb. C. L. & E. 190, 1, 2., where it

is laid down, that though malice, in com
mon vulgar acceptation, is a desire of re.
venge, or a settled anger against a per
son, yet in its legal sense, it means doing
an act without a just cause ; and see judg

are indictable, see 2 Salk. 698. and cases
there collected. Stra. 420. 1158, &c.
It should be farther remarked, that if
the matter be understood as scandalous,
and is calculated to excite ridicule or ab

horrence against the party intended, it is
libellous, however it may be expressed.
5 East, 463. 1 Price, 11. 17. 18. Irony
may convey imputations more effectually
than direct assertion ; thus it has been

ment of court in 3 B. & C. 584, 5, 4 B.

holden, that where a man reckons up the
acts of charity of another, and then taunt
ingly adds “You will not play the Jew
nor the hypocrite,” evidently insinuating

& C. 247. 2 B. & C. 257.

that all his munificence arises from the

Printers and

publishers are repeatedly convicted, where
it is probable, nay certain, they were ig
norant of the contents of the papers they
were assisting to circulate. 5 Burr. 2686.
20 St. Tr. 303. Cobbett's edit. And it
should be observed, that the doctrine of

libels, viewed as the subject of criminal
prosecution, is founded solely on a regard

to public tranquillity: it puts the merits
and the feelings of individuals out of the
question; and this consideration may,
in some degree, elucidate a subject which,

love of ostentatious display, the publica
tion will be libellous. Hob. 215.

So

where the writer pretends to hold up the
characters of public men to imitation, by
praising them for qualities they are
charged with wanting, and which from
their situations they would not be ex
pected to possess; as if he sets forth an
illiterate general as a great scholar, or a

statesman accused of wanting active cou
rage as a gallant soldier, he will be con

sidered as imputing to them the want of
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shed. The communication of a libel to any one person is a
publication in the eye of the law :' and therefore the sending an
-

t Moor. 813.

those endowments as a disgrace. Hawk.

plain to work all the mischief of a malig

in Moor, 627. may well be disputed;
at least if the mirth be directed against
the object and not the author of the libel,
since there is nothing which tends more
to exasperate than ridicule. Hawk. b. 1.
c. 73. s. 14. The party who writes a libel
dictated by another, and has discretion to
understand its nature—he who originally

nant slander, and which all who read it

procures it to be composed—he who ac

understand, should be regarded as too
obscure to be visited by justice, or under

tually composes it—he who prints or pro
cures it to be printed—he who publishes
or causes it to be published, all, in short,
who assist in framing or in diffusing it,
are implicated in the guilt of the offence.

b. 1. c. 73. s. 4.

And the circumstance

of initials being substituted for the name
of the party libelled will form no excuse
to the writer, if his meaning is suffici

ently obvious to the reader; for it would
be absurd if that which is sufficiently

stood by juries and judges, Hawk. b. 1.
c. 73. s. 5. ; and, therefore, the declara
tions of spectators attending the exhi
bition of a libellous picture, may be ad
mitted as evidence to shew that the par
ties intended by the figures are known to
common observers. 2 Campb. 512. 5
East, 463. 7 Mod. 400. The supposed
libel must however contain unequivocal
expressions of bad character.
III. W H At PUBLICATION is Necess Any

to constiture OFFEN ce.—Without a

publication of somekind, the offence of libel
is not complete; but in a late case it was
questioned, whether the writing and com
posing a libel with an intent to publish,
but not followed by publication, was an
indictable offence, 4 B. & A. 93. 3 B. &

A. 717. ; at all events, it appears that the
finding the paper in the hand-writing of the
defendant is such primá facie evidence of
a publication by him, as to admit the
writing to be read to the jury, from which
the jury may infer the publication, accord
ing to the circumstances before them,
9 Co. 58. 3 Campb.210. 5 Burr. 2689. ;
and though there be no publication, yet
the sending a letter to the party himself,
filled with abusive language, is indictable,
because it tends to provoke him to a
breach of the peace, in order to revenge
the insult he has received. 2 Barnard. 102.

Hawk. b. 1. c. 73. s. 11. 11 East, 464.

1 Salk. 417. Hawk. b. 1. c. 73. s. 10. 2

Campb.512.; but see 3 Campb. 323. The
mere delivery of a newspaper to the officer
at the stamp-office is a publication. 4 B.
& C. 35. If A. sends a manuscript to the
printer of a periodical publication, and
does not restrain the printing or publish
ing of it, and he prints and publishes it in
that publication, A. is liable as the pub
lisher. 5 Dow. 201.

But if a libel be

stolen, this isno publication. Hob.62. And
it is no excuse for a printer or publisher,
that he was ignorant that he was affording
the means of circulating; and even though
he is absent from the office or shop at the
time, he will be held criminally liable,
20 St. Tr. 803., and see Cuthell's case,

Ersk. Speeches, and Lovell's case, and 3
M. & S. 11, 12, &c. Neither is it any
excuse that a similar libel was published
on a former occasion by other persons who
were not prosecuted, 5T.R. 436. and see
further as to evidence of publication, 3
Chit. Crim. Law, 875, d. e. 876.
IV. Modes of PRosecution.—Incases

where the libel is directed against the
christian religion, or be of a blasphemous
nature, or against the king or his govern
ment, the offender is usually prosecuted

The doctrine laid down

by ex officio information in the king's
bench, filed by the attorney-general: the

by lord Coke, that to read a libel, or to
desire to hear it read, without a previous
knowledge of its malignity, or to repeat,

modes of proceeding in which case are
detailed in the first volume; and it is
usual to grant a criminal information for

in order to ridicule or censure it, in the

hearing of others, is not criminally to pub

a libel on a public body of men upon an
affidavit stating the publication by the de

lish it, 9 Co. 59, b.; and also the doctrine,

fendant, though there be no known prose

that to repeat a libel in mere jest and
merriment, is not an indictable offence,

cutor, 2 Barnard. 138. 166. 2 Swanst.

2 Stark. R. 245.

503, ; and in a late case, the court granted
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150(d)
abusive

private letter to a man is as much a libel as if it were

openly printed, for it equally tends to a breach of the peace." (19)
"2 Brown. 151. 12 Rep. 35. Hob. 215. Poph. 139. 1 Hawk. P. C. 195.
(19) Supra, 150. c. note 18.
a criminal information against the pub
lisher of a newspaper for a libel reflecting
on the clergy of a particular diocese, and
generally upon the church of England,
though no individual prosecutor was
named, and though the libellous matter
was not negatived by affidavit, and it was
there considered sufficient to state the

publication by the defendant. 1 Dow. &
Ry. 197. 5 B. & A. 595, S. C. When the
slander more immediately affects an indi
vidual, he may either prefer a bill of in
dictment in the usual course, or move for
leave to file a criminal information in the
crown-office: but the court will exert a

discretionary power in deciding whether
they will thus sanction a prosecution, and
will frequently deny it where an indict
ment might well be supported. Thus,
where the application is made a long time
after the publication complained of, where
too great strictness would discourage use
ful investigations, or where the libellous
matter on an individual is true, an infor

mation will not be granted, 1 Stra. 498.
Andr. 290. ; and therefore, where the libel
contains a direct charge, which it lies in
the power of the applicant to deny if false,
the court will require a positive affidavit;
that the charge is unfounded, Dougl. 284.
2 Chit. Rep. 162. ; but where the person
slandered is in a foreign country at a great
distance, so that he cannot make affidavit;
where the allegations of the libel go to
general character and not to particular
facts, to which it would be absurd to re

quire a denial; where the imputation is of
seditious language in parliament, which
no one can impute, because nothing that
passes there is liable to question, such af
fidavit will not be required. Dougl. 387.
2 Chit. Rep. 162. ; and we have just seen,
that this affidavit is not necessary where
the libel is on a public body, 5 B. &. A.
595. 1 Dow. & Ry. 197., and cases there
cited.

An indictment seems, however, to

be the most easy, as it is the most consti
tutional remedy.

Every copy of a libel

sold by a party is a separate publication,
and therefore subjects him to a distinct
prosecution; and although the defendant

be prosecuted by an information filed by
the attorney-general as well as by an in
dictment on the prosecution of a different
person for different copies of the same
libel, the court will not restrain the pro
ceedings. 1 Chit. Rep. 451. A justice of
the peace has authority to issue his war
rant for the arrest of a party charged with
having published a libel. 1 B. &. B. 548.
The court of chancery having no jurisdic
tion to prevent crimes, except in the pro
tection of infants, cannot by injunction
restrain the publication of a letter as pain
ful to the feelings of a party. 2 Swanst.
Rep. 413. The cases of injunction against
publishers of letters, on the ground of copy
right, or other circumstances, are dis
tinguishable. 2 Swanst. 402. 2 Atk. 34?.
Amb. 737. By the 38 Geo. III. c. 78. the
editors of newspapers are put under va
rious regulations by which they may be
more easily brought to punishment for
any seditious or mischievous publication.
V. Mode of TRIAL, &c.—For a long
time it was warmly contested who were
the proper judges of the libellous charac
ter ofthe matter charged; the court or the
jury. Cases there unquestionably are in
the earliest times in which the criminality
of the defendant has been left entirely to
the jury, with proper directions from the
judge, as in the case of murder, where the
nicest questions of law are often involved
as to the degree of the prisoner's guilt,
3 Harg. St. Tr. 35., and see 1 Erskine's
Speeches. But it was repeatedly held, by
lords Raymond, Mansfield, and Kenyon,
that the jury had no question submitted to
them but the fact of writing, printing, or
publishing, and the truth of the innuendos
inserted in the proceedings: if they be
lieved these, they were to find the defend
ant guilty; so that with the guilt or inno
cence of the party they had no concern,
1 Barnard. 304, 5, 6, 9 Harg. St. Tr. 255.
3T. R. 428, and in notes. 5 Burr. 2661.
1 Erskine's speeches. This strange ano
maly was so ably exposed by Mr. Erskine,
in the case of the dean of St. Asaph, that,
in consequence of his exertions, the 32

Geo.III. c. 60. has entirely done it away.
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For the same reason it is immaterial with respect to the essence
of a libel, whether the matter of it be true or false;” since the
* Moor. 627. 5 Rep. 125. 11 Mod. 99.
That statute is intitled, “An act to re
move doubts respecting the functions of

juries in case of libel;” and after reciting
that “doubts have arisen, whether on the
trial of an indictment, or information for

making or publishing any libel where an
issue or issues are joined between the king
and the defendant or defendants, on the

plea of not guilty pleaded, it be compe
tent to the jury impannelled to try the
same, to give their verdict on the whole
matter in issue,” proceeds to declare and
enact, “that on every such trial, the jury
sworn may give a general verdict of
guilty or not guilty, upon the whole matter
put in issue upon such indictment or in
formation; and shall not be required or
directed by the courtorjudge before whom
such indictment or information shall be

tried, to find the defendant or defendants

guilty, merely on the proof of the publica
tion by such defendant or defendants, of
the paper charged to be a libel, and of the
sense ascribed to the same in such indict

ment or information.” But it is provided,
that the court shall direct the jury accord
ing to their discretion, as in other crimi
nal cases; that the jury shall have the
same liberty as in other offences of finding
a special verdict, and the defendant the
same right of moving in arrest of judg
ment, which was allowed him before the

passing of the statute.—Whether a parti
cular publication be so far noxious in its
bearing and tendencies, as to amount in
the abstract to a libel, is a pure question
of law, just as much as it is a question of
law, what will constitute an assault.

If

the publication, in consideration of law be
libellous, then it is a question of fact for
the jury, whether it was wilfully and ma
liciously published, subject, however, to
the ordinary presumption of law, that in
the absence of proof to the contrary, a
man intends that which is the natural

consequence of the means which he em
ploys; it follows, that neither the jury nor
the parties have a right to expect from the
court any specific and direct opinion upon

the whole of the case, or any other than
that which is ordinarily given at the dis
cretion of the court, to the jury in parallel
cases, with respect to the verdict which

they ought to find in point of law, as de
pendant and contingent upon their con
clusions in point of fact, drawn from the
alleged libel itself, and all the circum
stances of the case, as to the meaning,
motives, and intention of the defendant,

see Mr. Starkie's Treatise on Evid, partiv.
882.; and see 5 T. R. 436.4 B. & A. 95.
1 Saund. 132, b, note (k).
VI. THE JUDGM e NT AND

PUNIsh

MENT.—In addition to the punishment as
stated in the text, it should be observed,

that by the 60 Geo. III. and 1 Geo. IV.
c. 8. intitled, An act for the more effec

tual prevention and punishment of blas
phemous and seditious libels, it is enact
ed, that where the libel tends to bring
into hatred and contempt the person of
his majesty, his heirs or successors, or
the regent, or the government and consti
tution of the United Kingdom, or either
house of parliament, or to excite his ma
jesty's subjects to attempt the alteration
of any matter in church or state, as by law
established, otherwise than by lawful
means, the judge or court, on conviction,
shall order the seizure, &c. of all copies
of the libel being in possession for the
party's use in whose possession they are
found; and the act empowers search to
be made in houses, &c. By sec. 2. the
copies so seized are to be returned free
of expense, and without payment of fees;
but where final judgment is entered on
the verdict so found against the defendant,
all copies so seized are to be disposed
of as the court directs.

The 3d section

relates to the power of the court of justi
ciary in Scotland, in seizing copies of
seditious or blasphemous libels. By the
4th section, persons convicted of having

composed, printed, or published, any
blasphemous or seditious libel as afore
said, who shall, after such conviction,
again offend, such person may, on a se
cond conviction, suffer such punishment
as may by law be inflicted in cases of
high misdemeanor, or be banished for a
term of years as the court shall order.
And by the 5th section, in case any per
son so ordered to be banished, shall not

depart within thirty days after pronounc
ing such order, he may be conveyed to
+
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provocation, and not the falsity, is the thing to be punished cri
minally: though, doubtless, the falsehood of it may aggravate

its guilt, and enhance its punishment. (20) In a civil action,
we may remember, a libel must appear to be false, as well as
scandalous;" for, if the charge be true, the plaintiff has received
no private injury, and has no ground to demand a compensation
[ 151 ) for himself, whatever offence it may be against the public peace:
and therefore, upon a civil action, the truth of the accusation
may be pleaded in bar of the suit. But, in a criminal prose
cution, the tendency which all libels have to create animosities,
and to disturb the public peace, is the whole that the law con
siders. And, therefore, in such prosecutions, the only points
to be inquired into are, first, the making or publishing of the
book or writing: and, secondly, whether the matter be criminal:
and, if both these points are against the defendant, the offence
against the public is complete. The punishment of such libellers,
for either making, repeating, printing, or publishing the libel,
is fine, and such corporal punishment as the court in its dis
cretion shall inflict; regarding the quantity of the offence, and
the quality of the offender.” (21) By the law of the twelve
tables at Rome, libels, which affected the reputation of another,
were made a capital offence: but, before the reign of Augustus,
the punishment became corporal only.” Under the emperor
Valentinian” it was again made capital, not only to write, but
to publish, or even to omit destroying them. Our law, in this
and many other respects, corresponds rather with the middle
age of Roman jurisprudence, when liberty, learning, and hu
w See Vol. III. pag. 125.

x 1 Hawk. P. C. 196.

Quinetiam ler

y

Poenaque lata, malo quae mollet carmine quenquam
vertere modum formidine fustis.-Hoa. ad Aug. 152.

Describi:

* Cod. 9. 36.

such parts, out of his majesty's dominions,
as his majesty, by and with the advice of
his privy council, shall direct. The 6th
section relates to the punishment of con
victs found at large before the expiration
of the term of their transportation. By

formal part) of every indictment and
conviction of such offender to the justices
of assize, as in pl. 12. where such of.
fender is indicted for any second offence,
of composing, &c. any such libel, for

7th section, the clerks of assize and of

shall be paid, and which shall be suffi
cient proof of the conviction of such

the peace, or other officer of the court,
having custody of the records where any
offenders have been convicted of having
composed, printed, or published, any
blasphemous or seditious libel, shall, on
the request of the prosecutor, on his ma
jesty's behalf, make out and give a cer
tificate in writing signed by him, con
taining the substance only (omitting the
+

º

which certificate 6s. 8d. and no more,

offender.

The 8th section

relates

to

actions, &c. brought against persons for
things done under the act. The 10th

section relates to the punishment of of
fenders in Scotland.

(20) Supra, note 18.
(21) And see ante, 150. e. note 18.
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manity, were in their full vigour, than with the cruel edicts that
were established in the dark and tyrannical ages of the ancient
decemviri, or the later emperors.
In this and the other instances which we have lately consi
dered, where blasphemous, immoral, treasonable, schismatical,
seditious, or scandalous libels are punished by the English law,
some with a greater, others with a less degree of severity; the
diberty of the press, properly understood, is by no means in
fringed or violated. The liberty of the press is indeed essential
to the nature of a free state; but this consists in laying no
previous restraints upon publications, and not in freedom from
censure for criminal matter when published. Every freeman [152 J
has an undoubted right to lay what sentiments he pleases before
the public: to forbid this, is to destroy the freedom of the press:

but if he publishes what is improper, mischievous, or illegal, he
must take the consequence of his own temerity. To subject
the press to the restrictive power of a licenser, as was formerly
done, both before and since the revolution," is to subject all
freedom of sentiment to the prejudices of one man, and make
him the arbitrary and infallible judge of all controverted points
in learning, religion, and government. But to punish (as the
law does at present) any dangerous or offensive writings, which,
when published, shall on a fair and impartial trial be adjudged
of a pernicious tendency, is necessary for the preservation of
peace and good order, of government and religion, the only
solid foundations of civil liberty. Thus the will of individuals
is still left free; the abuse only of that free-will is the object
of legal punishment. Neither is any restraint hereby laid upon
freedom of thought or inquiry: liberty of private sentiment is
still left; the disseminating, or making public, of bad senti
* The art of printing, soon after its introduction, was looked upon (as well in Eng
land as in other countries) as merely a matter of state, and subject to the coercion of
the crown. It was therefore regulated with us by the king's proclamations, prohi
bitions, charters of privileges and of licence, and finally by the decrees of the court of
starchamber; which limited the number of printers, and of presses which each should
employ, and prohibited new publications, unless previously approved by proper
licensers. On the demolition of this odious jurisdiction in 1641, the long parliament
of Charles I. after their rupture with that prince, assumed the same powers as the
starchamber exercised with respect to the licensing of books; and in 1643, 1617, 1649,

and 1652, (Scobell. i. 44.134. ii. 88. 230.) issued their ordinances for that purpose,
founded principally on the starchamber decree of 1637. In 1662 was passed the
statute is & 14 Car. II. c. 33., which (with some few alterations) was copied

from the parliamentary ordinances. This act expired in 1679, but was revived by
statute 1 Jac. II. c. 17. and continued till 1692. It was then continued for two years
longer by statute 4 W.& M. c. 24. but though frequent attempts were made by the
government to revive it, in the subsequent part of the reign (Com. Journ. 11 Feb.
1694. 26 Nov. 1695. 22 Oct. 1696. 9 Feb. 1697. 31 Jan. 1698.) yet the parliament
resisted it so strongly that it finally expired, and the press became properly free, in
1694; and has ever since so continued.
WOL,

I W.

N
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[ 1531 ments, destructive of the ends of society, is the crime which
society corrects. A man (says a fine writer on this subject)
may be allowed to keep poisons in his closet, but not publicly
to vend them as cordials. And to this we may add, that the
only plausible argument heretofore used for the restraining the
just freedom of the press, “that it was necessary to prevent the
daily abuse of it,” will entirely lose its force, when it is shewn
(by a seasonable exertion of the laws) that the press cannot be

abused to any bad purpose, without incurring a suitable punish
ment: whereas it never can be used to any good one, when
under the control of an inspector. So true it will be found,

that to censure the licentiousness, is to maintain the liberty of
the press.

CHAP. XII.

OF OFFENCES AGAINST PUBLIC TRADE.
-

Off EN ces against public trade, like those of the preceding offence,

classes, are either felonious, or not felonious.

Of the first "..."

Sort are,

1. Owling, so called from its being usually carried on in the 1. owling.
night, which is the offence of transporting wool or sheep out
of this kingdom, to the detriment of its staple manufacture.
This was forbidden at common law," and more particularly by
statute 11 Edw. III. c. l. when the importance of our woollen

manufacture was first attended to ; and there are now many
later statutes relating to this offence, the most useful and prin
cipal of which are those enacted in the reign of queen Elizabeth,
and since. The statute 8 Eliz. c. 3. makes the transportation
of live sheep, or embarking them on board any ship, for the
first offence forfeiture of goods, and imprisonment for a year,
and that at the end of the year the left hand shall be cut off in
some public market, and shall be there nailed up in the openest
place; and the second offence is felony. The statutes 12 Car. II.
c. 32. and 7 & 8 W. III. c. 28. make the exportation of wool,
sheep, or fuller's earth, liable to pecuniary penalties, and the
forfeiture of the interest of the ship and cargo by the owners,
if privy, and confiscation of goods, and three years' imprison
ment to the master and all the mariners.

And the statute

4 Geo.I. c. 11. (amended and farther enforced by 12 Geo. II.
c. 21. and 19 Geo. II. c. 34.) makes it transportation for seven

years, if the penalties be not paid. (1)
2. Smuggling, or the offence of importing goods without 2.smuggling.
paying the duties imposed thereon by the laws of the customs
and excise, is an offence generally connected and carried on [155 l
hand in hand with the former. This is restrained by a great
-

a Mir, c. 1. § 3.
(1) By the 5 Geo. IV. c. 47, all acts,
or any live sheep or lamb, or hare or
and parts of acts, prohibiting the exporta- coney wool, or hare or coney skins, &c.
tion of wool, or any manufacture thereof, are repealed.
N 2
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variety of statutes, which inflict pecuniary penalties and seizure
of the goods for clandestine smuggling; and affix the guilt of
felony, with transportation for seven years, upon more open,
daring, and avowed practices: but the last of them, 19 Geo. II.
c. 34. is for the purpose instar omnium ; for it makes all forcible
acts of smuggling, carried on in defiance of the laws, or even
in disguise to evade them, felony without benefit of clergy:
enacting, that if three or more persons shall assemble, with fire
arms or other offensive weapons, to assist in the illegal expor
tation or importation of goods, or in rescuing the same after
seizure, or in rescuing offenders in custody for such offences;
or shall pass with such goods in disguise; or shall wound,

shoot at, or assault any officers of the revenue when in the exe
cution of their duty; such persons shall be felons without the
benefit of clergy. As to that branch of the statute, which re
quired any person, charged upon oath as a smuggler, under pain
of death, to surrender himself upon proclamation, it seems to
be expired; as the subsequent statutes," which continue the
original act to the present time, do in terms continue only so
much of the said act as relates to the punishment of the offenders,
and not to the extraordinary method of apprehending or causing
them to surrender ; and for offences of this positive species,
where punishment (though necessary) is rendered so by the
laws themselves, which by imposing high duties on commodi
ties increase the temptation to evade them, we cannot surely be
too cautious in inflicting the penalty of death." (2)
b Stat. 26 Geo. I. c. 32. 32 Geo. II. c. 18. 4 Geo. III. c. 12.

• See vol. I. pag. 317.

(2) By the 6 Geo. IV. c. 108, after
reciting the customs repeal act, the 6
Geo. IV. c. 105., all the laws relative to

the prevention of smuggling are consoli
dated; but the provisions of the act are
so numerous that they cannot be com
prised within the limit of a note : it may
be as well, however, to notice the fol

lowing, which render the offence of smug
gling punishable beyond a mere pecuni
ary penalty, viz.
By the 52d section, persons after sun

Beccar. c. 33.

giving signals to smugglers, will be guilty
of a misdemeanor, punishable with 100i.
penalty, or imprisonment, with hard la
bour, not exceeding a year.
By 56th section, persons, to the number

of three or more, armed with weapons,
assembled to be aiding and assisting in
the smuggling, &c. or to rescue, &c. smug
gled goods or smugglers, are felons, with
out benefit of clergy.

By the 57th section, persons maliciously
shooting at, or upon any of the king's or

set, and before sunrise, between 21st

revenue vessels or boats, within 100

of September and 1st of April, or after
eight in the evening and before six in the
morning, at any other time in the year,
making, aiding, or assisting in making,
or be present for the purpose of so doing,
of any light, &c. or any contrivance, at

leagues of the coast, or maliciously shoot
ing at, maiming, or dangerously wound

company with more than four others, with

sea, or within six miles of the coast, for

smuggled goods, or in company with one

ing any officer, or person in his aid, are

felons without benefit of clergy.
By the 58th section, a person being in
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3. Fraudu

3. Another offence against public trade is fraudulent bank lent bank
ruptcy, which was sufficiently spoken of in a former volume;" I ruptcy.
shall therefore now barely mention the several species of fraud
taken notice of by the statute law; viz. the bankrupt’s neglect
of surrendering himself to his creditors; his nonconformity to
the directions of the several statutes; his concealing or embez
zling his effects to the value of 20l.; and his withholding any
books or writings with intent to defraud his creditors: all which
the policy of our commercial country has made felony without
benefit of clergy."(3) And indeed it is allowed by such as are
the most averse to the infliction of capital punishment, that the
offence of fraudulent bankruptcy, being an atrocious species of
the crimen falsi, ought to be put upon a level with those of
forgery and falsifying the coin." And, even without actual fraud,
if the bankrupt cannot make it appear that he is disabled from
paying his debts by some casual loss, he shall by the statute
21 Jac. I. c. 19. be set on the pillory for two hours, with one of
his ears nailed to the same, and cut off. (4) To this head we

may also subjoin, that by statute 32 Geo. II. c. 28. it is felony,
punishable by transportation for seven years, if a prisoner,
a See Vol. II. pag. 481,482.

- Stat. 5 Geo. II. c. 30.

f Beccar. ch. 34.

other person, within five miles of any na
vigable river, carrying arms, or disguised,

bankrupt will not be guilty of felony if he

will be guilty of felony, and shall be tran

time allowed him, though it is both his
interest and his duty to do so as soon as

sported for seven years.

By the 59th section, assaulting, resist
ing, opposing, molesting, hindering, or ob

structing any officer in the due execution
of his office, is felony, with seven years'
transportation, or imprisonment with hard
labour, for not exceeding three years.

(3) A similar provision is to be found in
the 112th section of the 6 Geo. IV. c. 16.

except that it is sufficient to constitute the
offence that the goods embezzled are of
the value of 10l. and clergy is restored,

and the bankrupt may be transported
for life, or for not less than seven years,

or may be imprisoned, with or with

surrender before the last moment of the

possible. 2 Burr. 1124.

Cowp. 156.

Where, by an innocent default, he has
omitted to do so, as in case of sickness,
the chancellor will order the commission

ers to appoint a meeting, at which he will
surrender. 6 Wes. 445. Amb. 307.

But

this will be no bar to a prosecution for
felony. 6 Wes. 445. However in a late
case it was decided, that if a bankrupt
surrender to his commission, and at the
time of such surrender refuse to answer

particular questions concerning his pro
perty, but takes the oath, and assigns as
his reason for not answering, that he in

out hard labour, for not exceeding seven

tends to dispute the commission, the re

years.

fusal to answer such question would not

This law has been considered so se

be a capital offence within the 5 Geo. II.

were, that in cases where it appeared the

c. 30. s. 1. Russ. & R. C. C. 392. 5

absence of the defendant was occasioned

Moore, 656. 1 B. & B. 308. 7 Price,

by ignorance or accident rather than de
sign, the lord chancellor has superseded

616. S. C. See ante, 2 vol. 473. j.n.—
“Eleventh.”

the commission, in order to prevent the

(4) The punishment of pillory is, by

commencement of proceedings under it.

the 56 Geo. III. c. 138. now abolished,
except in perjury and subornation thereof.

1 Atk. 222, 18 Wes. 18. 3 Wes. 238. The
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charged in execution for any debt under 100l., neglects or refuses
on demand to discover and deliver up his effects for the benefit
of his creditors. (5) And these are the only felonious offences
against public trade; the residue being mere misdemesnors: as,
4. Usury.

4. Usury, which is an unlawful contract upon the loan of
money, to receive the same again with exorbitant increase. Of
this also, we had occasion to discourse at large in a former
volume." We there observed that by statute 37 Hen. VIII. c. 9.
the rate of interest was fixed at 10l. per cent. per annum, which
the statute 13 Eliz. c. 8. confirms: and ordains that all brokers

shall be guilty of a praemunire that transact any contracts for
[ 157 ) more, and the securities themselves shall be void.

The statute

21 Jac. I. c. 17. reduced interest to eight per cent. ; and, it hav
ing been lowered in 1650, during the usurpation, to six per cent.,
the same reduction was re-enacted after the restoration by sta
tute 12 Car. II. c. 13.; and lastly, the statute 12 Ann. st. 2.
c. 16. has reduced it to five per cent. Wherefore not only all
contracts for taking more are in themselves totally void, but
also the lender shall forfeit treble the money borrowed. (6)
Also, if any scrivener or broker takes more than five shillings
per cent. procuration-money, or more than twelvepence for mak
ing a bond, he shall forfeit 201, with costs, and shall suffer im
prisonment for half a year. And by statute 17 Geo. III. c. 26.
to take more than ten shillings per cent. for procuring any money
to be advanced on any life-annuity, is made an indictable mis
demesnor, and punishable with fine and imprisonment: as is
also the offence of procuring or soliciting any infant to grant
any life-annuity; or to promise, or otherwise engage, to ratify
it when he comes of age. (7)
5 See Vol. II. pag. 455, &c.

(5) By the 33 Geo. III. c. 5. the debt
is enlarged to 300l.
(6) One half of the penalty is given by
the statute to the prosecutor, the other
half to the king.—It is remarkable that
such was the prejudice in ancient times
against lending money upon interest,
that the first statute, the 37 Hen. VIII.

c. 9, by which it was legalized, was after

wards repealed by 5 & 6 Edw. VI. c. 20.
by which all interest was prohibited, the

the rate of interest upon a contract for
the loan of money is denied in modern
times, but Cato was of a different opi

nion. Cum ille, qui quasierat, dirisset,
Quid frnerari? Tum Cato, Quid hominen,
inquit, occidere 2 Cic. Off.
We have already considered what will
constitute usury, ante, 2 vol. 403. That
usury is an indictable offence, see 2 Burr.
799. 4 T. R. 205.
Crim. Law, 549.

8 East, 41.

1 Chit.

money lent and the interest were for

(7) This act is repealed as to annuities

feited, and the offender was subject to

fine and imprisonment.—We have be.

granted since the 14 July 1813, by the
53 Geo. III. c. 141, but similar provisions

fore observed, that the policy of limiting

are re-enacted.
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5. Cheating is another offence, more immediately against 5, cheating.

public trade; as that cannot be carried on without a puncti
lious regard to common honesty, and faith between man and
man, Hither therefore may be referred that prodigious multi
tude of statutes, which are made to restrain and punish deceits
in particular trades, and which are enumerated by Hawkins and

Burn, but are chiefly of use among the traders themselves. The ...;
offence also of breaking the assise of bread, or the rules laid down breed.
by the law, and particularly by the statutes 31 Geo. II. c. 29.,
3 Geo. III. c. 11., and 13 Geo. III. c. 62., for ascertaining its

price in every given quantity, is reducible to this head of cheat
ing:(8) as is likewise in a peculiar manner the offence of selling
by false weights and measures; the standard of which fell under False weights
our consideration in a former volume.” (9) The punishment **
of bakers breaking the assise, was anciently to stand in the
pillory, by statute 51 Hen. III. st. 6. and for brewers (by the
same act) to stand in the tumbrel or dungcart; which, as we
learn from domesday book, was the punishment for knavish
brewers in the city of Chester so early as the reign of Edward

the Confessor. “Malam cerevisiam faciens, in cathedra ponebatur [1981
stercoris.” But now the general punishment for all frauds of false pre:
this kind, if indicted (as they may be) at common law, is by “
fine and imprisonment: though the easier and more usual way
is by levying on a summary conviction, by distress and sale,
the forfeitures imposed by the several acts of parliament. Lastly,
any deceitful practice, in cozening another by artful means,
whether in matters of trade, or otherwise, as by playing with
false dice, or the like, is punishable with fine, imprisonment,
and pillory.*(10) And by the statutes 33 Hen. VIII. c. 1. and
* See vol. I. pag. 274.

i 3 Inst. 219.
J Seld.
k 1 Hawk. P. C. 188.

tit. of hon. b. 2. c. 5. § 3.

-

(8) The acts in force relative to the
baking, &c. of bread, where no assise is
set, are the 59 Geo. Il I. c. 36. and 1 & 2
Geo. IV. c. 50. The 3 Geo. IV. c. CVI.

relates to the baking of bread in London,
or within ten miles of the royal exchange;
and see the 36 Geo. III. c. 22. 38 Geo.
III. c. 62. 39 & 40 Geo. III. c. 74. 41

and amended by 6 Geo. IV. c. 12.) The
35 Geo. III. c. 102. 37 Geo. III. c. 143.
and 55 Geo. III. c. 43. relate to the ex

amination of weights and measures. See
5 Burn, 24 ed. tit. Weights and Mea
sures.

(10) Pillory is now abolished by the
56 Geo. III. c. 138. See in general, 3

Geo. III. c. 12. 50 Geo. l II. c. 73. 53

Chit. Crim. Law, 994, 995.

Geo. III. c. 116, 3 Geo. IV. c. CVI.; and
5 Geo. IV. c. 50. as to the baking of

in which fraud is indictable at common

bread where an assise is set.
24 ed. tit. Bread.

1 Burn J.

weights and measures, the selling of
goods with counterfeit marks, playing

(9) The principal act now in force, re
lative to the different weights and mea
sures, is the 5 Geo. IV. c.76. (continued

with false dice, and frauds affecting the

The cases

law, seem confined to the use of false

course of justice, and immediately injur
ing the interests of the public or crown:
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30 Geo.II. c. 24. if any man defrauds another of any valuable
chattels by colour of any false token, counterfeit letter, or false
pretence, or pawns or disposes of another's goods without the
consent of the owner, he shall suffer such punishment by im
prisonment, fine, pillory, transportation, whipping, or other cor
poral pain, as the court shall direct.(11)
and it is settled that no mere fraud, not

may be indicted. Trem. P. C. 103. 6.

amounting to felony, is an indictable of

So where a miller

Selling by false measure is an indictable
offence ; selling under measure is ground
only for a civil action. Cowp. 324. The
selling of bad wine, pretending it to
be good, has been holden indictable,
2 Ld. Raym. 1179, ; but lord Ellen
borough has suggested that this was a
case of conspiracy, or is to be supported
on the ground only that the wine sold was

converted to his own use corn sent to him

unwholesome for man. 6 East, 133. 4 M.

to grind, it was decided that no indict
ment would lie against him, but the pro

& S. 220.

per remedy was by action of trover. 2

mon gamester is a public nuisance, 2
Rol. Abr. 78. Cro. Jac. 497. ; and the
legislature have, by 16 Car. II. c. 7. and
9 Ann. c. 14., further punished it with
pecuniary forfeiture. Cheating at a race

fence at common law, unless it affects the

public. 2 Burr. 1125. 1 Bla. Rep. 273.
S. C. If a person sell by false weights,
though only to one person, it is an indict
able offence, but if without false weights
he sells to many persons a less quantity
than he pretends to sell, it is not indict
able. 3 T. R. 104.

Stra. 793. sed vide Sess. Cas. 217.

Nor

will the case be altered, though the fraud
is backed by a false assertion, as a decla
ration that bad measure is correct, or

Using false dice is an indict

able offence at common law, as a com

that a commodity is of a different quality
from that which in reality it possesses.

is indictable at common law. 6 Mod. 42.

And in a recent case, it was held not in

to be of age, defraud a great many persons
by taking credit for considerable quan

dictable for a miller receiving good barley
to grind at his mill, to deliver a nasty and
unwholesome mixture of oat and barley
meal, different from the produce of the
barley. 4 M. & S. 214. Nor will an in
dictment lie, against a person who con
tracted with a guardian of the poor, for
delivering bread short of weight. MS.
And an indictment does not lie for a de

ceitful misrepresentation and warranty
of a horse, unless there be a conspiracy.
1 Stark. C. N. P. 402. ; and see 1 Carr.

N. P. Rep. 661. Or if a man demand a
debt in the name of another, producing no
voucher to support his claim, 1 Salk. 379.
1 East Rep. 185. ; or if a person obtain
goods from a tradesman by pretending to
be sent by a customer. 2 Stra. 866. And

If a minor go about town, and pretending
tities of goods, and then insist on his

non-age, he may be indicted as a common
cheat. Barl. 100. If the captain and
purser of a man of war deliver to the
commissioners for victualling the navy a
false bill of exchange, false accounts,
certificates and vouchers, they may be
indicted for an offence against the inte
rests of the public service. 4 East Rep.
171, 2. Where a person falsely pretend
ing he had power to discharge soldiers,
took money of a soldier to discharge him,
he was held indictable.

1 Latch. 202.

The supplying prisoners of war with un
wholesome food on a contract is criminal,

as an offence against the public health.
6 East, 133, 6.

It seems also, that an

no indictment will lie at common law for

indictment will lie against a clergyman

giving a check in payment on a banker
with whom the party has no effects. 2

for embezzling and misapplying money

Leach, 647. 6 T. R. 565. sed vide 3

ferers by fire. 1 Bla. Rep. 443. sed quare.
And if an apprentice enlist in order to

collected on a brief for the relief of suf

Campb. 370. contra.
On the other hand, though a single act
of selling wrought gold under the sterling
alloy is not an indictable offence, Cowp.

he must be discharged as incompetent to
serve, he is guilty of a misdemeanor at

323, yet where there is a counterfeit mark

common law. 1 Leach, 174. ib.

put on goods, to make those of an inferior
seem to be of higher quality, the offender

(11) Pillory is now abolished by the
56 Geo. III. c. 138. The general pawn

obtain the bounty money, knowing that
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6. The offence of forestalling the market is also an offence 6. Forestall.
against public trade. This, which (as well as the two following)"
is also an offence at common law,' was described by statute
5 & 6 Edw. VI. c. 14. to be the buying or contracing for
11 Hawk. P. C. 234.

brokers' act, 39 & 40 Geo. III. c. 99.

virtually repeals the 30 Geo. II. c. 24. as
to the pawning of another's goods with
out the consent of the owner, and the

obtaining property by giving a check on a
banker where the party had no account,
is an offence within the act. 3 Camp. 370.
(6 T. R. 565, overruled.) It seems, that

offence is thereby punishable by penalties.
The provisions of Hen. VIII. & Geo.
II. are extended by the 52 Geo.III. c. 64.
to obtaining bonds, bills of exchange,

obtaining money from the county trea

bank notes, securities, or orders for the

fence within the act. 1 Burn J. 24th ed.

payment of money, or the transfer of
goods, or any valuable thing whatever.

By the 3 Geo. IV. c. 14, the offender may

591. Russ. & Ry. C. C. 317. 1 Stark.
C. N. P. 396. S. C. A mere pretence
that the party would do an act which he

be sentenced to hard labour.

See as to

did not mean to do (as a pretence to pay

this offence, 3 Chit. Crim. Law, 996, &c.

for goods on delivery) is not a false pre
tence within the act. Russ. & Ry. C. C.
461. The pretence must be for the pur
pose only of obtaining the property; a
pretence to a parish officer as an excuse
for not working, that the party had not
clothes, which he really had; though it
induced the officer to give him clothes, is
not within the act. Russ. & Ry. C. C.
504. There may be a sufficient false pre
tence within the act by the acts and con
duct of the party, without any verbal
misrepresentations, and, therefore, where
the prisoner obtained money from the
keeper of a post-office, by assuming to be
the person mentioned in a money order,
which he presented for payment, though

These acts extend to every description of
false pretences by which goods may be ob
tained with intent to defraud, 3T. R. 103.;
and, therefore, it will notavail the defend

ants that the pretence consists in a false
representation of something to take place
at a future time, as that a bet had been

laid that a certain pedestrian feat would
be performed, 3 T. R. 98.; a pretence
by a man that he was employed by a no
bleman to carry horses to Ireland, and
that he had been detained by contrary
winds till his money was gone, is within
the act, 3 T. R. 98.828. ; so if a man be

authorized to inspect and pay a number
of journeymen, and to draw on the clerk

surer by a forged order, purporting to be
signed by a magistrate, for payment of
expenses of conveying vagrants, is an of

of the masters for the amount of the sums

he made no false declaration or assertion

earned, and he delivers in a false account
and draws on the clerk for the amount

which he obtains, he will be guilty under
the statute; as he would never have ob

in order to obtain the money, it was held
a false pretence within the act, Russ. &
Ry. C. C. 81. ; and the fact of uttering a
counterfeit note as a genuine one is tan

tained the credit, unless he had delivered

tamount to a representation that it was

his fictitious estimate. 2 East P. C. 830.

one. Russ. & Ry. C. C. 127. It has been
questioned whether an attempt to obtain
money by false pretences is indictable.
Russ. & Ry, C. C. 107. notes. 1 Burn J.

And if a carrier obtains money by pre
tending to have delivered goods and to
have lost the receipt given him by the
person to whom they were directed, he
may be indicted for the statutable of.
fence. 2 East Rep. 30. So if a person
procure a tradesman to sell him goods as
for ready money, direct him to send his
servant with them to his lodgings, and
then deliver fabricated bills in payment,
retaining the goods, though he cannot be
prosecuted for felony in stealing them,
he may be found guilty of obtaining them
by false pretences. 2 Leach, 614. And

24th edit. 591. S. C. See 6 East, 464.

The punishment is prescribed by the
different statutes creating the offence: it
is at least as severe as in cases of simple
larceny. In a late case, defendant was
sentenced to transportation for seven

years. 3 Stark. C. N. P. 28. But when
goods have been obtained by mere fraud,
the court have no power, as in case of
felony, to award restitution to the owner.
2 Leach, 585. 5 T. R. 175.
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any merchandise or victual coming in the way to market;
or dissuading persons from bringing their goods or provisions
there; or persuading them to enhance the price, when there :
any of which practices make the market dearer to the fair trader.
7. Regrating.

7. Regrating was described by the same statute to be the
buying of corn, or other dead victual, in any market, and selling
it again in the same market, or within four miles of the place.
For this also enhances the price of the provisions, as every suc
cessive seller must have a successive profit.

8. Engross
ing.

8. Engrossing was also described to be the getting into one's
possession, or buying up, large quantities of corn, or other dead
victuals, with intent to sell them again. This must of course

be injurious to the public, by putting it in the power of one or
[ 159 ) two rich men to raise the price of provisions at their own dis

cretion. (12) And so the total engrossing of any other com
(12) By the 31 Geo. III. c. 30. corn
may be bought for the purpose of storing
in granaries and reselling it.
The modern law on this subject is well
discussed in 1 East, 143.; (and see 2 Chit.
Crim. Law, 527, &c.) In that case it was

decided that spreading rumours with in
tent to raise the price of a particular spe
cies of aliment, endeavouring to enhance
its price by persuading others to abstain
from bringing it to market, and engross
ing large quantities in order to resell them
at the exorbitant prices occasioned by his
own artifices, are offences indictable at

common law, and subject the party so
acting to fine and imprisonment at the
discretion of the court in which he is con

victed. It was also held, that hops,
though not used immediately for food, fall
within this rule. But, at the present day,
it would probably be holden that no of.
fence is committed unless there is an intent

to raise the price of provisions by the con
duct of the party. For the mere transfer
of a purchase in the market where it is
made, the buying articles before they ar.
rive at a public market, or the purchasing
of a large quantity of a particular article,
can scarcely be regarded as in themselves
necessarily injurious to the community,
and as such, indictable offences; a party
buying and selling again, does not neces
sarily increase the price of the commodity

the commodity to be sold cheaper to the
consumer, see Smith Wealth of Na. vol. ii.

309., and index, title “Labour;” and
many cases may occur in which a most
laudable motive may exist for buying up
large quantities of the same commodity.
See the arguments, &c. in 14 East, 406.
15 East, 511.

Indeed, in the case of the

King v. Rusby, on the indictment being
argued, the court were equally divided on
the question, whether regrating is an in
dictable offence at common law, and

though the defendant was convicted, no
judgment was ever passed upon him.
MSS. “Raising and spreading a story
that wool would not be suffered to be ex

ported in such a year, probably by some
stock-jobbers in those times, whereby the
value of wool was beaten down, though
it did not appear the defendants reaped
any particular advantage by the deceit,
was, on account of its being an injury to
trade, punished by indictment; and a
confederacy without a further act done to
impoverish the farmers of excise, and
lessen the duty, has been held an offence

punishable by information.” Opinion of

to the consumer, for the division of labour

Mr. West, 2 Chalmers, 247, &c. It is
an indictable offence, to conspire on a
particular day by false rumours to raise
the price of public government funds,
with intent to injure the subjects who
should purchase on that day; and that
the indictment was well enough, without

or occupations will in general occasion

specifying the particular persons who
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modity, with an intent to sell it at an unreasonable price, is an
offence indictable and fineable at the common law."

And the

general penalty for these three offences by the common law (for
all the statutes concerning them were repealed by 12 Geo. III.
c. 71.) is, as in other minute misdemesnors, discretionary fine
and imprisonment." Among the Romans these offences and
other mal-practices to raise the price of provisions, were pu
nished by a pecuniary mulct. “Poena viginti aureorum statui
tur adversus eum, qui contra annonam fecerit, societatemve coierit
quo annona carior fiat.”
*

9. Monopolies are much the same offence in other branches lies.
9. Monopo.
of trade, that engrossing is in provisions: being a licence or

privilege allowed by the king for the sole buying and selling,
making, working, or using of any thing whatsoever; whereby
the subject in general is restrained from that liberty of manu
facturing or trading which he had before.” These had been

carried to an enormous height during the reign of queen Eliza
beth; and were heavily complained of by sir Edward Coke," in
the beginning of the reign of king James the First : but were in
great measure remedied by statute 21 Jac. I. c. 3. which declares
such monopolies to be contrary to law and void (except as to
patents, not exceeding the grant of fourteen years, to the au
thors of new inventions; (13) and except also patents concern
ing printing, saltpetre, gunpowder, great ordnance, and shot);
and monopolists are punished with the forfeiture of treble da
mages and double costs, to those whom they attempt to disturb;
and if they procure any action, brought against them for these
damages, to be stayed by any extrajudicial order, other than
of the court wherein it is brought, they incur the penalties of
praemunire. Combinations also among victuallers or artificers,
to raise the price of provisions, or any commodities, or the rate
of labour, are in many cases severely punished by particular
statutes; and in general by statute 2 & 3 Edw. VI. c. 15. with
the forfeiture of 10l. or twenty days' imprisonment, with an
allowance of only bread and water, for the first offence; 20l. or

the pillory, for the second; and 40l. for the third, or else the
pillory, loss of one ear, and perpetual infamy. In the same man [160 I
m Cro. Car. 232.

n 1 Hawk. P. C. 235.
p 1 Hawk. P. C. 231.
q 3 Inst. 181.

purchased, as the persons intended to be
injured, and that the public government
funds of this kingdom might mean either
British or Irish funds, which, since the

• Ff. 48. 12, 2.

union, were each a part of the funds of
the United Kingdom. 3 M. & S. 67.
(13) See as to patents for new inven
tions, ante, 2 vol. p. 407, n. 7.
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ner, by a constitution of the emperor Zeno, all monopolies and
combinations to keep up the price of merchandise, provisions,
or workmanship, were prohibited upon pain of forfeiture of
goods and perpetual banishment. (14)
10.Exercising

10. To exercise a trade in any town, without having previously

:* served as an apprentice for seven years, is looked upon to be de
trimental to public trade, upon the supposed want of sufficient
skill in the trader: and therefore is punished by statute 5 Eliz.
c. 4, with the forfeiture of forty shillings by the month. (15)

ship.

hºuses
-

11. Lastly, to prevent the destruction of our home manu
factures by transporting and seducing our artists to settle abroad,
it is provided by statute 5 Geo. I. c. 27. that such as so entice
or seduce them shall be fined 100l. and be imprisoned three
months: and for the second offence shall be fined at dis

cretion, and be imprisoned a year: and the artificers, so going
into foreign countries, and not returning within six months
after warning given them by the British ambassador where
they reside, shall be deemed aliens, and forfeit all their land

and goods, and shall be incapable of any legacy or gift. By
statute 23 Geo. II. c. 13. the seducers incur, for the first of

fence, a forfeiture of 500l. for each artificer contracted with to

be sent abroad, and imprisonment for twelve months; and for
the second, 1000l. and are liable to two years’ imprisonment:
and by the same statute, connected with 14 Geo. III. c. 71. if
any person exports any tools or utensils used in the silk, linen,
cotton, or woollen manufactures (excepting woolcards to North
America'), he forfeits the same and 200l., and the captain of
the ship (having knowledge thereof) 100l. ; and if any captain
of a king's ship, or officer of the customs, knowingly suffers
such exportation, he forfeits 100l. and his employment; and is
for ever made incapable of bearing any public office: and every
person collecting such tools or utensils, in order to export the
same, shall, on conviction at the assises, forfeit such tools and

also 200l. (16)
* Cod. 4, 59. 1.

* See Vol. I. pag. 427.

t Stat. 15 Geo. III. c. 5.

(14) This provision as to combinations

persons to prevent their buying corn or

among workmen to raise the price of
wages, is repealed by the 6 Geo. IV.
c. 129. See ante, 137. By the 28 Geo.

grain.
(15) These provisions are repealed by
the 54 Geo. III. c. 96.; and see the 56

III. c. 53. s. 2. combinations to raise the
price of coals are provided against; and

Geo. III. c. 67. for enabling soldiers, ma
riners, &c. to exercise trades.

as to combinations to raise the price of

(16) All the acts relative to artificers

bricks, see the 17 Geo. III. c.42. See

leaving the kingdom are repealed by the

the 36 Geo. III. c. 9. s. 1. as to assaulting

5 Geo. IV. c. 97.

w
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OF OFFENCES AGAINST THE PUBLIC HEALTH,
AND THE PUBLIC POLICE OR OECONOMY.

THE fourth species of offences, more especially affecting the Fourth,
commonwealth, are such as are against the public health of the ºl.
nation; a concern of the highest importance, and for the pre- “"“”
servation of which there are in many countries special magis
trates or curators appointed.
1. The first of these offences is a felony; but, by the blessing 1. Plague,

of Providence for more than a century past, incapable of being ..."
committed in this nation. For by statute 1 Jac. I. c. 31. it is
enacted, that if any person infected with the plague, or dwell
ing in any infected house, be commanded by the mayor or con
stable, or other head officer of his town or vill, to keep his
house, and shall venture to disobey it, he may be enforced, by
the watchmen appointed on such melancholy occasions, to
obey such necessary command : and, if any hurt ensue by such
enforcement, the watchmen are thereby indemnified. And
farther, if such person so commanded to confine himself goes
abroad, and converses in company, if he has no plague sore
upon him, he shall be punished as a vagabond by whipping,
and be bound to his good behaviour; but, if he has any infec
tious sore upon him, uncured, he then shall be guilty of felony.
By the statute 26 Geo. II. c. 26. (explained and amended by
29 Geo. II. c. 8.) the method of performing quarantine, or forty
days’ probation, by ships coming from infected countries, is put
in a much more regular and effectual order than formerly, and
masters of ships coming from infected places and disobeying
the directions there given, or having the plague on board and

concealing it, are guilty of felony without benefit of clergy. [162]
The same penalty also attends persons escaping from the laza
rets, or places wherein quarantine is to be performed; and offi

cers and watchmen neglecting their duty; and persons convey
ing goods or letters from ships performing quarantine. (1)
(1) By the 6 Geo. IV. c. 78. all the
prior statutes relative to the quarantine

laws are repealed, and other provisions
are made, similar in their nature to

162
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2. A second, but much inferior species of offence against
public health is the selling of unwholesome provisions. (2) To
prevent which the statute 51 Hen. III. st. 6. and the ordinance
for bakers, c. 7. prohibit the sale of corrupted wine, contagious
or unwholesome flesh, or flesh that is bought of a Jew; under
pain of amercement for the first offence, pillory for the se
cond, (3) fine and imprisonment for the third, and abjuration
of the town for the fourth. And by the statute 12 Car. II. c. 25.
§ 11. any brewing or adulteration of wine is punished with
the forfeiture of 100l. if done by the wholesale merchant; and
40l. if done by the vintner or retail trader. (4) These are all
the offences which may properly be said to respect the public
health.

Offences

against pub
lic police.

V. The last species of offences which especially affect the
commonwealth, are those against the public police or oeconomy.
By the public police and oeconomy I mean the due regulation
and domestic order of the kingdom; whereby the individuals
of the state, like members of a well-governed family, are bound
to conform their general behaviour to the rules of propriety,
good neighbourhood, and good manners; and to be decent,
industrious, and inoffensive in their respective stations. This
head of offences must therefore be very miscellaneous, as it
comprises all such crimes as especially affect public society,
and are not comprehended under any of the four preceding
species. These amount, some of them to felony, and others
to misdemesnors only. Among the former are,

the former: see the prior statutes and

containing a specific quantity of alum,

decisions thereon, Burn J. 24 ed. tit.

which, when mixed with the other ingre

Plague; 2 Chit. Crim. Law, 551. ; and

dients is innoxious, but in the execution

2 Chit. Commercial L. 62 to 87.

of these orders, the agent mixes up the
drug in so unskilful a way that the bread

It is a misdemeanor at common law

to expose a person labouring under an
infectious disorder, as the small pox, in
the streets or other public places. 4 M. &
S. 73. 272. An indictment lies for lodg
ing poor persons in an unhealthy place.

becomes unwholesome, the master will

Cald. 432.

a mixture of oat and barley which is
musty and unwholesome. 4 M. & S. 214.
(3) Pillory is abolished by 56 Geo.

(2) It is a misdemeanor at common
law to give any person injurious food to
gat, whether the offender be excited by
malice, or a desire of gain; nor is it me

cessary he should be a public contractor,
or the injury done to the public service,
to render him criminally liable. 2 East,
P. C. 822, 6 East, 133 to 141. If a
baker direct his servant to make bread

be liable to be indicted. 3 M. & S. 10.

4 Camp. 10. But an indictment will not
lie against a miller for receiving good

barley to grind at his mill, and delivering

III. c. 138.

(4) And by the 1 Wm. & M. st. 1. c.
34 s. 20. any person selling wine, cor
rupting or adulterating it, or selling it so
adulterated, shall forfeit 300l., half to the

king, and half to the informer, and shall
be imprisoned three months.
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1. The offence of clandestine marriages: for by the statute 1 clande

26 Geo. II. c. 33. 1. To solemnize marriage in any other place ..."
besides a church, or public chapel wherein banns have been
usually published, except by licence from the archbishop of
Canterbury;-and, 2. To solemnize marriage in such church or [163 ]
chapel without due publication of banns, or licence obtained
from a proper authority;-do both of them not only render the
marriage void, but subject the person solemnizing it to felony,
punished by transportation for fourteen years: as, by three
former statutes," he and his assistants were subject to a pecu
niary forfeiture of 100l. 3. To make a false entry in a marriage
register; to alter it when made ; to forge, or counterfeit such
entry, or a marriage licence; to cause or procure, or act or
assist in such forgery; to utter the same as true, knowing it to
be counterfeit; or to destroy or procure the destruction of any
register, in order to vacate any marriage, or subject any person
to the penalties of this act; all these offences, knowingly and
wilfully committed, subject the party to the guilt of felony
without benefit of clergy. (5)
2. Another felonious offence, with regard to this holy estate 2. Bisamy.
of matrimony, is what some have corruptly called bigamy,

which properly signifies being twice married; but is more
justly denominated polygamy, or having a plurality of wives at
once." Such second marriage, living the former husband or
a 6 & 7 W. III. c. 6. 7 & 8 W. III. c.35. 10 Ann. c. 19. § 176.

b 3 Inst, 88. Bigamy, according to the canonists, consisted in marrying two virgins
successively, one after the death of the other, or once marrying a widow: Such were
esteemed incapable of orders, &c.; and by a canon of the council of Lyons, A. D.

1274, held under pope Gregory X. were omni privilegio clericali nudati, et coercioni
fori secularis addicti. (6 Decretal. 1.12.) This canon was adopted and explained in
England, by statute, 4 Edw. I. st. 3. c. 5. and bigamy thereupon became no uncom

mon counter-plea to the claim of the benefit of clergy. (M. 40 Edw. III.42. M. 11
Hen. IV, 11. 48. M. 13 Hen. IV. 6. Staundf. P. C. 134.) The cognizance of the plea of

bigamy was declared by statute 18 Edw. III. st. 3. c. 2. to belong to the court christian,
like that of bastardy. But by stat. 1 Edw. VI. c. 12. § 16. bigamy was declared to be no
longer an impediment to the claim of clergy. See Dal. 21. Dyer. 201.
(5) This act is now repealed by the
4 Geo. IV. c. 76, and clergy is restored.
. By the 21st section of the 4 Geo. IV.
c. 76, it is felony, with transportation for
life, to solemnize matrimony in any other
place than in a church or chapel, wherein
banns may be lawfully published, or at
any other time than between eight and
twelve in the morning, except by special
licence from the archbishop of Canter
bury; or to solemnize it without due pub

church of England, falsely pretending to
be in holy orders; but the prosecution
must take place in three months.

lication of banns unless by licence, or to
solemnize it according to the rites of the

any such false, &c. register as aforesaid,
or a copy thereof, or any such false, &c.

By the 28th section of the same act it
is felony, punishable with transportation
for life, to insert in the registry book

any false entry of any thing relating to
any marriage, or to make, alter, forge, or
counterfeit any such entry, or to make,

alter, forge, or counterfeit any licence of
marriage, or to utter or publish, as true,

*
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wife, is simply void, and a mere nullity, by the ecclesiastical
law of England: and yet the legislature has thought it just to
make it felony, by reason of its being so great a violation of the
public oeconomy and decency of a well-ordered state. For
polygamy can never be endured under any rational civil esta
blishment, whatever specious reasons may be urged for it by
the eastern nations, the fallaciousness of which has been fully
[164] proved by many sensible writers: but in northern countries the
very nature of the climate seems to reclaim against it; it never
having obtained in this part of the world, even from the time
of our German ancestors, who, as Tacitus informs us,” “prope
soli barbarorum singulis uroribus contenti sunt.” It is therefore
punished by the laws both of ancient and modern Sweden with
death." And with us in England it is enacted by statute
1 Jac. I. c. 11. that if any person, being married, do afterwards
marry again, the former husband or wife being alive, it is
felony; but within the benefit of clergy. The first wife in
this case shall not be admitted as a witness against her hus
band, because she is the true wife; but the second may, for
she is indeed no wife at all;" and so vice versa, of a second hus

band. (6) This act makes an exception to five cases, in which
such second marriage, though in the three first it is void, is
yet no felony. 1. Where either party hath been continually
abroad for seven years, whether the party in England hath no
tice of the other's being living or no. 2. Where either of the
parties hath been absent from the other seven years within this
kingdom, and the remaining party hath had no knowledge of
the other's being alive within that time. 3. Where there is a
divorce (or separation a mensa et thoro) by sentence in the eccle
siastical court. (7) 4. Where the first marriage is declared
• de mor. Germ. 18.

* Stiernh. de jure Sueon. l. 3. c. 2.

e 1 Hal. P. C.693.

f 3 Inst. 89. Kel. 27. 1 Hal. P. C. 694.

licence; or to destroy any register book of
marriages, or any part thereof, with in
tent to avoid any marriage, or to subject
any person to any of the penalties of that

second marriage is not felony, yet, as be
fore the statute, it is null and void, and the

parties will be subject to the censures and
punishment of the ecclesiastical courts.

act. But this act does not extend to mar

By the 35 Geo. III. c. 67. persons con

riages of Quakers or Jews.
Independently of this statute, these of.
fences were punishable at common law,
and subjected the offender to severe im

victed of bigamy are rendered subject to

prisonment and fine. 2 Sid. 71.
(6) As to when the wife may be a

burnt in the hand, and imprisoned for

witness for or against her husband, see
ante, 1 vol. 144, n. (50).

the 19 Geo. III. c. 74, the burning in the
hand might be changed into a fine, or
into public or private whipping, not more

(7) But if a person marries again un
der the first three exceptions, though the

the same punishment as those are who
are convicted of grand or petit larceny.

Before this statute they were liable to be
any time not exceeding one year; and by

than three times.

The effect of this sta

ſ
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absolutely void by any such sentence, and the parties loosed
a vinculo. (8) Or, 5. Where either of the parties was under the
age of consent at the time of the first marriage, for in such
case the first marriage was voidable by the disagreement of
either party, which the second marriage very clearly amounts
to. But if at the age of consent the parties had agreed to the
marriage, which completes the contract, and is indeed the real
marriage; and afterwards one of them should marry again; I
should apprehend that such second marriage would be within
the reason and penalties of the act.
3. A third species of felony against the good order and oeco 5. Wandering
nomy of the kingdom, is by idle soldiers and mariners wandering soldier,
and
mariners.
about the realm, or persons pretending so to be, and abusing [ 1651
the name of that honourable profession.” Such a one not hav

ing a testimonial or pass from a justice of the peace, limiting
the time of his passage; or exceeding the time limited for four
teen days, unless he falls sick; or forging such testimonial; is
by statute 39 Eliz. c. 17. made guilty of felony without benefit
of clergy. This sanguinary law, though in practice deservedly
antiquated, still remains a disgrace to our statute-book: yet
attended with this mitigation, that the offender may be delivered,
if any honest freeholder or other person of substance will take

him into his service, and he abides in the same for one year;
unless licensed to depart by his employer, who in such case
shall forfeit ten pounds. (9)
g 3 Inst. 85.

tute is, that burning in the hand may be
changed into transportation for seven
years, and the imprisonment as for petty
larceny may be unlimited.

conclusive upon such indictment, the coun
selfor the crown may be admitted to avoid
the effect of such sentence, by proving the
same to have been obtained by fraud or col

(8) And if there be a divorce a vinculo
matrimonii, and one of the parties appeals,

lusion.” 11 Harg. St. Tr. 262. 1 Leach, 146.
Though the parties are within the age of

a marriage, while the appeal is pending,
is not illegal. 3 Inst. 89. 1 Hale, 694.
But where the first marriage is in England, it is not a valid defence to prove a
divorce a vinculo matrimonii out of England before the second marriage, founded
on grounds on which a marriage cannot
be dissolved a vinculo matrimonii in
England. Russ. & R. C. C. 237. In the
duchess of Kingston's case the judges
were unanimously of opinion, “that a
sentence in a spiritual court against a
marriage in a suit of jactitation of mar-

consent at the time of the first marriage,
if they afterwards affirm the union by
their consent, it will be criminal to break
that contract by a second marriage. 1
East P. C. 468. If the first marriage
was by banns, it is no objection that the
parties did not reside in the parish where
the banns were published, and the mar
riage celebrated. Russ. & R. C. C. 253.
And it seems that the assuming a ficti
tious name upon the second marriage,
will not prevent the offence from being
complete. Russ. & R. C. C. 109. As to

riage is not conclusive evidence, so as to

the evidence, to support a charge of bi

stop the counsel for the crown from proving
the marriage in an indictment for polygamy. And admitting such sentence to be

gamy, see 3 Chit. Crim. Law, 720. notes;
Stark. on Evid. part. 4, 1185 to 1190.
(9) But this act of Eliz. is now re

WOL. I.W.

O
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4. Outlandish persons calling themselves Egyptians, or gypsies,
are another object of the severity of some of our unrepealed
statutes. These are a strange kind of commonwealth among
themselves of wandering impostors and jugglers, who were first
taken notice of in Germany about the beginning of the fifteenth
century, and have since spread themselves all over Europe.
Munster," who is followed and relied upon by Spelman' and
other writers, fixes the time of their first appearance to the year

1417; under passports, real or pretended, from the emperor
Sigismund, king of Hungary. And pope Pius II. (who died
A. D. 1464.) mentions them in his history as thieves and vaga
bonds, then wandering with their families over Europe under
the name of Zigari; and whom he supposes to have migrated
from the country of Zigi, which nearly answers to the modern
Circassia. In the compass of a few years they gained such a
number of idle proselytes (who imitated their language and
complexion, and betook themselves to the same arts of chiro
mancy, begging, and pilfering), that they became troublesome,
and even formidable to most of the states of Europe. Hence
they were expelled from France in the year 1560, and from
Spain in 1591." And the government in England took the
alarm much earlier: for in 1530, they are described by statute
[ 166 l 22 Hen. VIII. c. 10. as “outlandish people, calling themselves
Egyptians, using no craft nor feat of merchandise, who have
come into this realm and gone from shire to shire and place to
place in great company, and used great, subtil, and crafty means
to deceive the people; bearing them in hand, that they by
palmestry could tell men's and women's fortunes; and so many
times by craft and subtilty have deceived the people of their
money, and also have committed many heinous felonies and
robberies.” Wherefore they are directed to avoid the realm,
and not to return under pain of imprisonment, and forfeiture of

their goods and chattels: and upon their trials for any felony
which they may have committed, they shall not be entitled to a
jury de medietate linguae. And afterwards, it is enacted by
statute 1 & 2 Ph. & M. c. 4. and 5 Eliz. c. 20. that if any such
persons shall be imported into this kingdom, the importer shall
forfeit 40l. And if the Egyptians themselves remain one month
in this kingdom, or if any person, being fourteen years old
* Cosmogr. l. 3.

| Gloss. 193.

k Dufresne.

Gloss. 1. 200.

pealed by the 52 Geo. III. c. 31. By the

penalties of the vagrant acts. See also

43 Geo. III. c. 61. soldiers, sailors, ma-

the 58 Geo. III. c. 92. and the annual

riners, and the wives of soldiers mentioned therein, are relieved against the

mutiny act; and see the vagrant act,
post, 169.

ſ
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(whether natural-born subject or stranger), which hath been
seen or found in the fellowship of such Egyptians, or which

hath disguised him or herself like them, shall remain in the
same one month, at one or several times, it is felony without

benefit of clergy: and sir Matthew Hale informs us, that at one
Suffolk assises no less than thirteen gypsies were executed upon
these statutes a few years before the restoration.

But, to the

honour of our national humanity, there are no instances more
modern than this, of carrying these laws into practice. (10)
Nui.
5. To descend next to offences whose punishment is short of 5.sances.
(11)

death. Common nusances are a species of offence against the
public order and oeconomical regimen of the state; being either
the doing of a thing to the annoyance of all the king's subjects,
or the neglecting to do a thing which the common good re
quires." The nature of common nusances, and their distinction
from private nusances, were explained in the preceding volume:* [167]
when we considered more particularly the nature of the private
sort, as a civil injury to individuals. I shall here only remind

the student, that common nusances are such inconvenient and
troublesome offences, as annoy the whole community in general,
and not merely some particular person; and therefore are in
dictable only, and not actionable; as it would be unreasonable
to multiply suits, by giving every man a separate right of action,
for what damnifies him in common only with the rest of his
fellow-subjects. Of this nature are, 1. Annoyances in highways, Annoyances
to highways,
bridges, and public rivers, by rendering the same inconvenient bridges,
or dangerous to pass, either positively, by actual obstructions; rivers, &c.
or negatively, by want of reparations. For both of these, the
person so obstructing, or such individuals as are bound to re
pair and cleanse them, or (in default of these last) the parish at
large, may be indicted, distreined to repair and mend them, and

in some cases fined. And a presentment thereof by a judge
of assise, &c. or a justice of the peace, shall be in all respects.
equivalent to an indictment.” Where there is an house erected,
or an inclosure made, upon any part of the king's demesnes, or
of an highway, or common street, or public water, or such like
| 1 Hal. P. C. 671.

m 1 Hawk. P. C. 197.
• Stat. 7 Geo. III. c. 42.

(10) This act of 5 Eliz. c. 20. is repealed by the 23 Geo. III. c. 51.; and

now by the 1 Geo. IV. c. 116, so much

* Vol. III. pag. 216.

act. See post, 169.

(11) See in general, 3 Chit. C. L. 565
to 668.; Bac. Ab. Nuisances, Highways;

of the 1 & 2 P. & M. c. 4. as inflicts capi- Hawk. b. 1. c. 76.; Burn J. Nuisance,
tal punishment is repealed. Gypsies are Highways; 2 Saund. 157 to 162.
now only punishable under the vagrant
o 2
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public things, it is properly called a purpresture.” (12) 2. All
those kinds of nusances (such as offensive trades and manufac

trades, &c.

P Co. Litt. 277. from the French pourpris, an enclosure.
(12) The general highway act is now
the 13 Geo. III. c. 78. which repeals the

his majesty's subjects who wish to pass
through it in carriages or on foot, the

7 Geo. III. c. 42. The 3 Geo. IV. c. 126.

persons who cause and permit such
coaches so to wait, are guilty of a nui
sance.” 3 Camp. 226. ; and see 1 Rus

is the general turnpike act.
As to the offence of not repairing high
ways in general, and who are liable to
repair, and the modes of prosecution,
costs, &c. see 3 Chit. C. L. 565 to 576. ;
Hawk. b. 1 c. 76. ; Bac. Ab. Highways;
Burn.J. Highways; 2 Saund. 157 to 162.;
Williams J. Highways; Dickenson J.
Highways.
As to the offence of not repairing
bridges, see 3 Chit. C. L. 589 to 593.; 2
Inst. 697 to 706. ; Bac. Ab. Bridges;
Burn J. Bridges; Williams J. Bridges;
Dick. J. Bridges. See the late act 1 Geo.
IV. c. 116. s. 2. as to the offence of de

stroying, &c. bridges.
As to the offence of not repairing wa
tercourses, &c. see 3 Chit. C. L. 565 to

576. 602. n. a. If a watercourse is stop
ped, to the nuisance of the country, and
none appear by prescription to clear it,
those who have the right of fishing, and
the neighbouring towns who have the im
mediate use, may be compelled to remove
the obstruction. Hawk. b. 1. c. 75. s. 13.

With respect to nuisances in general to
highways, &c. by actual obstruction, it is
to be observed, that every unauthorized
obstruction of the highway, to the annoy
ance of the king's subjects, is an indict
able offence. 3 Camp. 227. Thus if a
waggoner, carrying on a very extensive
concern, constantly suffers waggons to
remain on the side of the highway on
which his premises are situate, an unrea

sonable time, he is guilty of a nuisance.
6 East, 427. 2 Smith, 424. And if stage
coaches regularly stand in a public street
in London, though for the purpose of ac
commodating passengers, so as to obstruct
the regular tract of carriages, the proprie
tor may be indicted. 3 Camp. 224. So a
timber merchant occasionally cutting logs

sel, 463. Nor is it necessary, in order to
fix the responsibility on the defendant, to

shew that he immediately obstructed the
public way, or even intended to do so;
it seems to be sufficient if the inconve
nience result, as an immediate conse

quence of any public exhibition or act;
for the erection of a booth to display rope
dancing, and other attractive spectacles,

near a public street in London, which
draws together a concourse of people, is
a nuisance, liable to be punished and
abated. 1 Ventr. 169. 1 Mod. 76. 2
Keb. 846. Bac. Abr. Nuisance. But dis

tributing hand-bills in a public way has
been holden not to be illegal, 1 Burr.
516. ; and it may be collected that a mere
transitory obstruction, which must neces
sarily occur, is excuseable, if all reason
able promptness be exerted. So that the
erection of a scaffolding to repair a house,
the unloading a cart or waggon, and the
delivery of any large articles, as casks of
liquor, if done with as little delay as pos
sible, are lawful, though ifan unreasonable
time were employed in the operation, they
would become nuisances. 3 Camp. 231.
No length of time will legalize the nui
sance. 7 East, 199. 3 Camp. 227. 6
East, 195. sed vid. Peake C. N. P. 91.

If the party who has been indicted for
a nuisance continue the same, he is

again indictable for such continuance.

8 T. R. 142.

Independently of any

legal proceedings, it appears that any

person may lawfully abate, a public
nuisance, at least if it be placed in the
middle of a highway, and obstruct the
passage of his majesty's subjects, Hawk.
b. 1. c. 75. s. 12, ; but though a party
may remove the nuisance, yet he cannot

of wood in the street, which he could not

remove the materials or convert them to

otherwise convey into his premises, will
not be excused by the necessity, which,
in choosing the situation, he himself
created. 3 Camp. 230. It is even said

his own use, Dalt. c. 50. ; and so much
of the thing only as causes the nuisance
ought to be removed, as if a house be

that, “if coaches on the occasion of a rout

wait an unreasonable length of time in a
public street, and obstruct the transit of

built too high, only so much of it as is too
high should be pulled down. 9 Rep. 53.
God. 221. 2 Stra. 686.

With respect to nuisances to water
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tures), which when injurious to a private man are actionable, are,
when detrimental to the public, punishable by public prosecu
tion, and subject to fine according to the quantity of the mis
demesnor: and particularly the keeping of hogs in any city or
market town is indictable as a public nusance." (13) All disor- Disorderly

derly inns or ale-houses, bawdy-houses, gaming-houses, stage-plays.”
unlicensed, booths and stages for rope-dancers, mountebanks, and

the like, are public nusances, and may upon indictment be sup
q Salk. 460.

courses by actual obstruction, any diversion
of a public river, whereby the current is
weakened and rendered incapable of car

rying vessels of the same burthen as it
could before, is a common nuisance.

Hawk. b. 1. c. 75. s. 11. But if a ship
or other vesselsink by accident in a river,
although it obstruct the navigation, if the
owner removes it in a reasonable time, it

is not indictable as a nuisance. 2 Esp. 675.
No length of time will legalize the nui
sance, 6 East, 195. supra; and even the
rightful existence of a weir of brushwood
will not authorize the building one of stone
in its room. 7 East, 199.

With respect to the punishment for
nuisances to highways, &c. the offenders

may be fined and imprisoned. Hawk. b. 1.
c. 75. s. 14.

But no confinement or cor

dictment, they will not in their discre

tion give judgment to abate it; and they
refused to give such judgment upon an
indictment for an obstruction in a public
highway, which highway, after the con
viction of the defendant, was regularly
turned by an order ofjustices, and a cer
tificate obtained, that the new way was
fit for the passage of the public, and on
affidavits that so much of the old way
indicted, as was still retained, was freed
from all obstructions. 13 East, 164. As

to the power of a court of equity to abate
a nuisance, see 18 Ves. 211. By the
1 & 2 Geo. IV. c. 41. for facilitating the
abatement, &c. of nuisances from furnaces

in steam-engines, costs may be awarded
to the prosecutor, and an order may be
made for abating the nuisance; but the
act does not extend to furnaces formines.

poral punishment is now inflicted. The
object of the prosecution is to remove the
nuisance, and to that end alone the sen

stitute this a nuisance, that the smell or

tence is in general directed. It is there

other inconvenience complained of, should

(13) It is not essential, in order to con

fore usual, when the nuisance is stated

be unwholesome, it is sufficient if it im

on the proceedings, as continuing, in addi

pairs the enjoyment of life or property.

tion to a fine, to order the defendant at

1 Burr. 333.

his own costs to abate the nuisance. 2

a neighbourhood of noisome smells is in
dictable. Peake Rep. 91. If the prose
cutor be particularly affected by the nui

Stra. 686. But it should seem, that where

a building is not a nuisance in itself, but
becomes so either by its extension or the
use made of it for carrying on a noxious
trade, the house itself ought not to be de
molished, but only such part removed as

annoys the public, or such injurious occu
pation discontinued. Id. ibid. And where
the nuisance is not charged as still exist

ing, but as having been offensive on a day
specified, no judgment need be given to
abate, because it would be absurd to ad
judge that to be destroyed, which does
not appear to exist. 8 T. R. 142. And
if the court be satisfied that a nuisance

indicted is already effectually abated,
before judgment is prayed upon the in

The material increase in

sance, he will be entitled to costs under
5 W. & M. c. 11. s. 3. 16 East, 194.

To this class of public nuisances may
be added that of making great noises in
the streets in the night, by trumpets or
otherwise, 2 Stra. 704. ; exhibiting mon
sters, 2 Ch. Ca. 110.; suffering mischiev
ous animals, having notice of their pro
pensity, to go loose, &c. Dyer, 25. Vet.
171. 2 Salk. 662. 1 Went. 295. ; carrying
about persons infected with contagious
diseases. 4 M. & S. 73. 272. ante. 162.
But neither an old nor a new dovecote

is a common nuisance.
S. 8.

Hawk, b. 1. c. 7.
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pressed and fined.' (14) Inns, in particular, being intended for
[168 J the lodging and receipt of travellers, may be indicted, sup

Lotteries.

pressed, and the inn-keepers fined, if they refuse to entertain
a traveller without a very sufficient cause: for thus to frustrate
the end of their institution is held to be disorderly beha
viour. (15) Thus too the hospitable laws of Norway punish in
the severest degree, such inn-keepers as refuse to furnish ac
commodations at a just and reasonable price. 4. By statute
10 & 11 W. III. c. 17. all lotteries are declared to be public
r 1 Hawk. P. C. 198. 225.

* 1 Hawk. P. C. 225.

* Stiernh. de jure Sueon. l. 2. c. 9.

(14) As to the offence of keeping a
bawdy-house or other disorderly house, see

house, shall be deemed the keeper there

in general, Bac. Ab. Nuisances, A. Hawk.

of, and liable as such. The 25 Geo. II.
c. 36. s. 5. and 58 Geo. III. c. 70. s. 7.

b. 1. c. 74. Burn J. Lewdness.

Keep

shew in what manner constables or over

ing a house of ill-fame, and encouraging

seers may be compelled to prosecute.
Independently of the common law, the
33 Hen. VIII. c. 9. s. 11. prohibits the
keeping any gaming-house for profit,
under a penalty of 40s. a day; merely
playing at an inn or tavern, where the
owner derives no gain from it, is not
within the act. Dalt. c. 46. By the same
act, sect. 12. haunting and using such
gaming-houses is prohibited under a pe
nalty of 6s. 8d. ; and by 18 Geo. II.
c. S4. no person shall keep any house or
place for playing, or permit any person
within such house to play at any prohi
bited game, with cards or dice, under the
penalties of the 12 Geo. II. c. 28. s. 1. As
to gaming in public-houses, see 3 Geo.
IV. c. 77. s. 9. By the 5 Geo. IV. c. 8s.
s. 4. (the vagrant act) persons playing or
betting in any open or public place, at or
with any table or instrument of gaming,
at any game or pretended game of chance,
may be treated as vagrants. By the
3 Geo. IV. c. 114. the offence of keeping
a common gaming-house, may be pu
nished with imprisonment and hard la
bour, in addition to, or in lieu of any
other punishment.
As to the licensing stage players, see the
28 Geo.III. c. 30. Players are not in
cluded in the vagrant act, 5 Geo. IV. c.
83. which repealed the 17 Geo. II. c. 5.
Tumbling is not an entertainment of the
stage within the 10 Geo. II. c. 28. 6 T.

suspicious or disorderly persons to resort
thither, is an offence punishable at com
mon law with fine and imprisonment, in
the discretion of the court; usually im

prisonment in the case of married women.
Hawk. b. 1. c. 74. Rep. T. Hardw. 278.
vide ante. If a person be only a lodger,
and make use of her room for disorderly
purposes, she would be guilty of keeping

a bawdy-house, as if she were the pro
prietor of the whole house. 2 Lord Raym.
1197. 1 Salk. 382.

A wife, as well as

her husband, may be indicted for keeping
a disorderly house. 1 Salk. 384. The
25 Geo. II. c.36. s. 2. provides, that un
licensed places of public entertainment
shall be considered as disorderly places,
and that the person acting as master shall
be deemed the keeper. And the same
act, sec. 5. points out how constables
may be compelled to prosecute for keep
ing bawdy and disorderly houses. See
also the 58 Geo. III. c. 70. s. 7. which

requires the overseers to prosecute. By
the 3 Geo. IV. c. 114, keeping a bawdy
or other disorderly house, is punishable
with hard labour and imprisonment, in
addition, or lieu of any other punish
ment.

There is no doubt that common gaming
houses are public nuisances; and that the
keeper may be indicted at common law,
Hawk, b. 1. c. 25. s. 6. 1 Russ. 433. 10

R. 286.

Mod. 336. ; and see the late case, 1 B.
& C. 272. 2 D. & R. 431. S. C. By the
58 Geo. III. c.70. s. 8. the person ap
pearing or acting as master, or as having

the care and management of any gaming

(15) And for further as to this, see 6
Term Rep. 17. Hawk. b. 1. c. 78. s. 2.
Bull. N. P. 73.5 T. R. 273.
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musances, and all grants, patents, or licences for the same to be
contrary to law. But, as state-lotteries have, for many years
past, been found a ready mode for raising the supply, an act
was made 19 Geo. III. c. 21. to license and regulate the keepers

of such lottery-offices. (16) 5. The making and selling of fire- Fire works.
works, and squibs, or throwing them about in any street, is, on
account of the danger that may ensue to any thatched or timber

buildings, declared to be a common nusance, by statute 9 & 10
W. III. c. 7. and therefore is punishable by fine. (17) And to
this head we may refer (though not declared a common nusance)
the making, keeping, or carriage, of too large a quantity of
gunpowder at one time, or in one place or vehicle; which is
prohibited by statute 12 Geo. III. c. 61. under heavy penalties
and
(18)or the
6. Eaves-droppers,
or to
such
as listen
under
ºver
wallsforfeiture.
or windows
eaves of a house,
hearken
after
dis- droppers.
course, and thereupon to frame slanderous and mischievous
tales, are a common nusance and presentable at the court-leet:
or are indictable at the sessions, and punishable by fine and
finding sureties for their good behaviour." 7. Lastly, a common common

scold, communis riratrir (for our law-latin confines it to the femi-”
nine gender), is a public nusance to her neighbourhood.
t Kitch. of courts. 20.

u Ibid.

(16) The 19 Geo. III. c. 21. was repealed by the 22 Geo.III. c. 47. which was
repealed by 42 Geo. III. c. 52. s. 27.
By the 42 Geo. III. c. 119. s. 1 & 2. all
lotteries called little goes are declared to
be public nuisances, and if any one shall
keep an office or place to exercise or ex
pose to be played any such lottery, or any
lottery whatever not authorized by parlia
ment, or shall knowingly suffer it to be

exercised or played at in his house, he
shall forfeit 500l. The provision as to the
offender being deemed a rogue and vaga
bond, seems repealed by the 5 Geo. IV.
c. 83. which contained a provision to that
effect.

And by sec. 5. of the 42 Geo. III.
c. 119. if any person shall promise to pay
any money or goods on any contingency
relative to such lottery, or publish any
proposal respecting it, he shall forfeit
100l.

-

By the same act justices of the peace
upon complaint may empower any person
by day, and in the night in the presence
of a constable, to break open doors and
apprehend such offenders; and see further

For

1 Hawk. P. C. 132.

the 1 & 2 Geo. IV. c. 120. The last lot
tery act, 4 Geo. IV. c. 60. s. 19., intimates
that lotteries will not be continued.

In

deed it may be objected, that this system
of publicly encouraging such speculations,
is contrary to the general policy of the
law discouraging gaming contracts.
(17) The offender may be indicted on
the statute or at common law. 4 T. R. 202.

1 Saund. 136. n. 4. Cowp. 650. 2 Burr.
863. And if any person shall make or
sell any squibs, rockets, or fire-works, he
shall forfeit, upon conviction before ama
gistrate, 5l. one half to the informer, and
the other half to the poor. And if any
person shall throw or fire them into any
house, street, or highway, he shall forfeit
20s. in like manner, 9 & 10 W. III. c. 7.

(18) By 54 Geo.III. c. 152, so much
of the 12 Geo. III. c. 61. s. 21. as enacts

that no person shall carry in any land or
water carriage, any other lading with
gunpowder, is repealed.

Erecting powder-mills, or keeping pow
der magazines near a town, is a nuisance
at common law. See 2 Burn J. 24 ed. 758.
2 Stra. 1167.
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which offence she may be indicted;" and if convicted, shall" be
sentenced to be placed in a certain engine of correction called
the trebucket, castigatory, or cucking stool, which in the Saxon
language is said to signify the scolding stool; though now it is
frequently corrupted into ducking stool, because the residue of
the judgment is, that, when she is so placed therein, she shall
be plunged in the water for her punishment.”
[ 169 ||
6. Idleness in any person whatsoever is also a high offence
6. Idleness, , against the public oeconomy. In China it is a maxim, that if

jº" there be a man who does
*

not work, or a woman that is idle, in

the empire, somebody must suffer cold or hunger: the produce
of the lands not being more than sufficient, with culture, to
maintain the inhabitants: and therefore, though the idle person
may shift off the want from himself, yet it must in the end fall
somewhere. The court also of Areopagus at Athens punished

idleness, and exerted a right of examining every citizen in what
manner he spent his time; the intention of which was,' that the
Athenians, knowing they were to give an account of their occu
pations, should follow only such as were laudable, and that
there might be no room left for such as lived by unlawful arts.
The civil law expelled all sturdy vagrants from the city:” and,
in our own law, all idle persons or vagabonds, whom our ancient
statutes describe to be “such as wake on the night, and sleep
on the day, and haunt customable taverns, and ale-houses, and
routs about; and no man wot from whence they come, nor

whither they go,” or such as are more particularly described by
statute 17 Geo. II. c. 5. and divided into three classes, idle and

disorderly persons, rogues and vagabonds, and incorrigible rogues;
—all these are offenders against the good order, and blemishes
in the government of any kingdom. They are therefore all
punished by the statute last mentioned; that is to say, idle and
disorderly persons with one month's imprisonment in the house
of correction; rogues and vagabonds with whipping and impri
sonment not exceeding six months; and incorrigible rogues
with the like discipline and confinement, not exceeding two
years; the breach and escape from which confinement in one
of an inferior class, ranks him among incorrigible rogues;
and in a rogue (before incorrigible) makes him a felon and
liable to be transported for seven years. Persons harbouring
vagrants are liable to a fine of forty shillings, and to pay all ex
penses brought upon the parish thereby : in the same manner
v 6 Mod. 21.
w 1 Hawk. P. C. 198. 200.
x 3 Inst. 219.
y Valer. Maxim. l. 2. c. 6.
* Nov. 80, c. 5.
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as, by our ancient laws, whoever harboured any stranger for [ 170]
more than two nights, was answerable to the public for any
offence that such his inmate might commit.” (19)
a LL. Edw. c. 27.

Bracton. l. 3. tr. 2. c. 10. § 2.

(19) This act and all others relating to
vagrants &c. are now repealed by the
5 Geo. IV. c. 83., which on account of its

importance it is thought expedient to ab
stract. By the 3d section,
IDLE AND Disor DERLY persons are, 1.
Any person being able wholly or in part to
maintain himself or family by any means
and refuses or neglects so to do, whereby
he or his family, whom he may be bound
to maintain, become chargeable to any
parish, &c. 2. Persons returning to and be
coming chargeable in any parish, &c. from
whence he shall have been removed by
order of two justices of the peace, unless
he produce a certificate of the church
wardens and overseers of the poor of some
other parish, &c. thereby acknowledging
him to be settled in such other parish, &c.
3. Petty chapmen or pedlars wandering
abroad and trading without being duly
licensed or otherwise authorized by law.
4. Common prostitutes wandering in the
public streets or public highways, or in
any public place of resort, and behaving
in a riotous or indecent manner. 5. Per

sons wandering abroad, or placing them
selves in any public place, street, highway,
court, or passage, to beg or gather alms,
or causing, or procuring, or encouraging
any child so to do.
These offenders are by the same act

punishable by a single justice, with one
month's imprisonment and hard labour.
Rogues AND WAGABonds are by sec. 4.
1. Persons committing any of the offences
before mentioned, after having been con
victed as idle and disorderly persons.

2. Persons pretending or professing to

any obscene print, picture, or other inde

cent exhibition. 5. Persons wilfully,
openly, lewdly, and obscenely, exposing
their persons in any street, road, or public
highway, or in the view thereof, or in any
place of public resort, with intent to in

sult any female. 6. Persons wandering
abroad and endeavouring, by exposure of
wounds or deformities, to obtain or gather
alms. 7. Persons going about as gather
ers or collectors of alms, or endeavouring
to procure charitable contributions of any
nature or kind under any false or fraudu
lent pretence. 8. Persons running away

and leaving their wives or child charge
able, or whereby they shall become
chargeable to any parish, &c. 9. Persons
playing or betting in any street, road,
highway, or other open and public place,
at or with any table or instrument of gam
ing at any game or pretended game of
chance. 10. Persons having in their cus
tody any picklock, key, crow-jack, bit, or
other implement, with intent feloniously
to break into any dwelling-house, ware
house, coach-house, stable, or out-build

ing, or being armed with any gun, pistol,
hanger, cutlass, bludgeon, or other offen

sive weapon; or having upon them any
instrument, with intent to commit any
felonious act. 11. Persons being found
in or upon any dwelling-house, warehouse,
coach-house, stable, or outhouse, or in

any enclosed yard, garden, or area, for any
unlawful purpose. 12. Suspected persons,
or reputed thieves, frequenting any river,
canal, or navigable stream, dock, or basin,
or any quay, wharf, or warehouse, near
or adjoining thereto, or any street, high
way, or avenue leading thereto, or any

tell fortunes, or using any subtle craft,
means, or device, by palmistry or other
wise, to deceive and impose on any of his

place of public resort, or any avenue
leading thereto, or any street, highway, or

majesty's subjects. 3. Persons wandering

place adjacent, with intent to commit fe

abroad and lodging in any barn or out
house, or in any deserted or unoccupied
building, or in the open air, or under a
tent, or in any cart or waggon, not having
any visible means of subsistence, and not
giving a good account of themselves. 4.
Persons wilfully exposing to view in any
street, road, highway, or public place,

lony. 13. And every person apprehended
as an idle and disorderly person, and vio
lently resisting any constable or other
peace officer so apprehending him, and
being subsequently convicted of the offence
for which he shall have been so appre
hended.

These offenders are, by the same act,

171
7. Luxury,
extrava
gance.
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7. Under the head of public oeconomy may also be properly
ranked all sumptuary laws against lurury, and extravagant ex
penses in dress, diet, and the like; concerning the general
utility of which to a state, there is much controversy among the
political writers. Baron Montesquieu lays it down,” that luxury
is necessary in monarchies, as in France; but ruinous to demo
cracies, as in Holland. With regard therefore to England,
whose government is compounded of both species, it may still
be a dubious question how far private luxury is a public evil;
and as such cognizable by public laws. And indeed our legis
lators have several times changed their sentiments, as to this
point; for formerly there were a multitude of penal laws exist
ing, to restrain excess in apparel; chiefly made in the reigns of
Edward the Third, Edward the Fourth, and Henry the Eighth,
against piked shoes, short doublets, and long coats; all of which
were repealed by statute 1 Jac. I. c. 25. But, as to excess in
diet, there still remains one ancient statute unrepealed, 10
Ed. III. st. 3. which ordains, that no man shall be served, at

dinner or supper, with more than two courses; except upon
some great holidays there specified, in which he may be served
with three.

[ 171 J
8. Gaming.

8. Next to that of luxury, naturally follows the offence of
gaming, which is generally introduced to supply or retrieve the
expenses occasioned by the former: it being a kind of tacit
b Sp. L. b. 7. c. 2. and 4.

punishable by a single magistrate, with
three calendar months' imprisonment and
hard labour.

Incon Rigible Rogues, are by sec.5.1.
Persons breaking or escaping out of any
place of legal confinement before the ex
piration of the term for which they shall
have been committed, or ordered to be

confined by virtue of the act. 2. Persons
committing any offence against the act
which shall subject them to be dealt with
as a rogue and vagabond such person,
having been at some former time ad
judged so tobe and duly convicted thereof.
3. And every person apprehended as a

rogue and vagabond, and violently resist
ing any constable or other peace officer
so apprehending him, and being subse
quently convicted of the offence for which
he shall have been so apprehended.
These offenders are to be committed to

the next sessions, and kept to hard labour

c 3 Inst. 199.

in the interim; and the sessions may fur
ther punish them by imprisonment with
hard labour for one year, with whipping,
if not females.

By the 6th section of the act, any person
may apprehend the offenders against it;
and a penalty is enforced on constables
neglecting their duty; see also sec. 11. By
the 7th sect. justices may issue their war
rants to apprehend suspected offenders.

By the 8th sect. all vagrants are to be
searched, and their trunks and bundles, &c.
to be inspected; and by sec. 13, lodging
houses, &c. suspected to conceal vagrants,
may be searched, and suspected persons

brought before a justice. By the 9th sect.
justices may bind persons by recognizance
to prosecute vagrants at sessions, and a
power is given to sessions to order pay
ment of expenses to prosecutors and wit
nesses, &c.; and see sec. 12.
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confession, that the company engaged therein do, in general,
exceed the bounds of their respective fortunes; and therefore
they cast lots to determine upon whom the ruin shall at present
fall, that the rest may be saved a little longer. But, taken in

any light, it is an offence of the most alarming nature; tending
by necessary consequence to promote public idleness, theft,
and debauchery among those of a lower class; and, among
persons of a superior rank, it hath frequently been attended
with the sudden ruin and desolation of ancient and opulent
families, an abandoned prostitution of every principle of honour
and virtue, and too often hath ended in self-murder. (20) To

restrain this pernicious vice, among the inferior sort of people,
the statute 33 Hen. VIII. c. 9. was made; which prohibits to
all but gentlemen the games oftennis, tables, cards, dice, bowls,
and other unlawful diversions there specified," unless in the
time of Christmas, under pecuniary pains and imprisonment.
And the same law, and also the statute 33 Geo. II. c. 24. inflict

pecuniary penalties, as well upon the master of any public
house wherein servants are permitted to game, as upon the ser
vants themselves who are found to be gaming there. (21) But
this is not the principal ground of modern complaint: it is the

gaming in high life, that demands the attention of the magis
trate ; a passion to which every valuable consideration is made
a sacrifice, and which we seem to have inherited from our an
cestors the ancient Germans; whom Tacitus" describes to have

been bewitched with a spirit of play to a most exorbitant degree.
“They addict themselves,” says he, “to dice (which is wonder
ful) when sober, and as a serious employment; with such a
mad desire of winning or losing, that, when stript of everything
else, they will stake at last their liberty and their very selves.
The loser goes into a voluntary slavery, and though younger [ 172 J
and stronger than his antagonist, suffers himself to be bound
and sold. And this perseverance in so bad a cause they call
the pointof honour: ea est in re parva pervicacia, ipsi fidem vocant.”

One would almost be tempted to think Tacitus was describing
* Logetting in the fields, slide* thrift
or shove-groat, cloyish cayles, half-bowl, and
de mor. Germ. c. 24.

coyting.

(20) At common law, the playing at
cards, dice, and other games of chance,
merely for the purposes of recreation, and
without any view to inordinate gain, is
regarded as innocent. Bac. Ab. Gaming,

false dice, is liable to be indicted atcom
monlaw, 2Rol. Ab. 78. Bac. Ab. Gaming,
A.; and any persons cheating by means
of cards or dice, might be fined or impri

A.Com. Dig. Justices of the peace, B.42.;

offence. Bac. Ab. Gaming. A.; and see

and see the preamble to 16 Car. II. c. 7.
But a common player at hazard, using

the 9 Ann. c. 15. s. 6.

soned in proportion to the nature of the
(21) See ante, 176. n. 14.
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a modern Englishman. When men are thus intoxicated with
so frantic a spirit, laws will be of little avail; because the same
false sense of honour, that prompts a man to sacrifice himself,
will deter him from appealing to the magistrate. Yet it is
proper that laws should be, and be known publicly, that gentle
men may consider what penalties they wilfully incur, and what
a confidence they repose in sharpers; who, if successful in play,
are certain to be paid with honour, or if unsuccessful, have it
in their power to be still greater gainers by informing. For by
statute 16 Car. II. c. 7. if any person by playing or betting shall
lose more than 100l. at one time, he shall not be compellable to
pay the same ; and the winner shall forfeit treble the value, one
moiety to the king, the other to the informer. The statute
9 Ann. c. 14, enacts, that all bonds and other securities, given
for money won at play, or money lent at the time to play withal,
shall be utterly void; that all mortgages and incumbrances of
lands, made upon the same consideration, shall be and enure
to the use of the heir of the mortgagor; that, if any person at
any time or sitting loses 10l. at play, he may sue the winner,

and recover it back by action of debt at law; and in case the
loser does not, any other person may sue the winner for treble
the sum so lost; and the plaintiff may by bill in equity examine
the defendant himself upon oath; and that in any of these suits
[ 173 ] no privilege of parliament shall be allowed. The statute farther
enacts, that if any person by cheating at play shall win any
money or valuable thing, or shall at any one time or sitting win
more than 10l. he may be indicted thereupon, and shall forfeit
five times the value to any person who will sue for it; (22) and
(in case of cheating) shall be deemed infamous, and suffer
such corporal punishment as in case of wilful perjury. By
several statutes of the reign of king George II., all private lot
teries by tickets, cards, or dice (and particularly the games of
faro, basset, ace of hearts, hazard, passage, rolly polly, and all
other games with dice, except back-gammon,) are prohibited
under a penalty of 200l. for him that shall erect such lotteries,

and 50l. a time for the players. Public lotteries, unless by au
* 12 Geo. II. c. 28,

13 Geo. II. c. 19. 18 Geo. II. c. 34.

(22) In the construction of this act it
has been held, that a wager on some mat
ter arising from the game, and collateral
to it, but not on the event itself, is not

or sitting,” it has been adjudged, that
where a sum above 10l. had been won

and paid after a continuance at play, ex
cept an interruption during dinner time,

an offence within it. 1 Salk. 344. Hawk.

it was to be considered as won at one and

b. 1. c. 92. s.47.2 H. Bla. 43. In the con

the same sitting. 2 Bla. R. 1226.

struction of the words “at any one time

CHAP. XIII.-OFFENCES AGAINST PUBLIC POLICE.

174

thority of parliament, and all manner of ingenious devices, under
the denomination of sales or otherwise, which in the end are

equivalent to lotteries, were before prohibited by a great variety
of statutes" under heavy pecuniary penalties. (23) But par

ticular descriptions will ever be lame and deficient, unless all
games of mere chance are at once prohibited; the inventions
of sharpers being swifter than the punishment of the law, which
only hunts them from one device to another. The statute 13
Geo. II. c. 19. to prevent the multiplicity of horse races, another
fund of gaming, directs that no plates or matches under 50l.
value shall be run, upon penalty of 200l. to be paid by the
owner of each horse running, and 100l. by such as advertise the
plate. (24) By statute 18 Geo. II. c. 24. the statute 9 Ann. is
farther enforced, and some deficiencies supplied; the forfeitures
of that act may now be recovered in a court of equity; and,
moreover, if any man be convicted upon information or indict
ment of winning or losing at play, or by betting at one time
10l. or 201, within twenty-four hours, he shall be fined five
times the sum for the benefit of the poor of the parish. Thus
careful has the legislature been to prevent this destructive vice;
which may shew that our laws against gaming are not so defi [174 )
cient, as ourselves and our magistrates in putting those laws
in execution.

9. Lastly, there is another offence, constituted by a variety 9. Killing

of acts of parliament; which are so numerous and so confused, “”
& 10 & 11 W. III. c. 17. 9 Ann. c. 6. c 56. 10 Ann. c. 26. § 109. 8 Geo.I. c. 2.
$36, 37. 9 Geo.I. c. 19. § 4, 5. 6 Geo. II. c. 35. § 29, 30.

ton are excepted, where a race may be
run for any sum or stake less than fifty
pounds. But though such horse races are
lawful, yet it has been determined, that
they are games within the statute of
9 Ann. c. 14. and that of consequence
wagers above 10l. upon a lawful horse
race, are illegal. 2 Bl. Rep. 706. 1 Wils.

the owners of horses may run them for a
stake of 50l. or more at a proper place
for a horse race, yet it has been held if
they run them upon the highway, the
wager is illegal. 2 B. & P. 51.
(25) The learned commentator has
passed over this interesting subject so
slightly, that the following abstract may
prove useful:
I. What persons are qualified to kill

220. 2 Stra. 1159. So is a cricket match.

game.

ld. A foot race, and a race against time,
have also been held to be games within

II. The certificate required.
III. Laws affecting all persons.
IV. Laws more particularly affecting
unqualified persons.
W. Laws relative to seizing guns, dogs,

(23) As to this see ante, 168.

(24) Newmarket and Black Hamble

the statute of gaming. 2 Wils. S6. So a
wager to travel a certain distance within
a certain time, with a post-chaise and a
pair of horses, has been considered of the
same nature. 6 T. R. 499. A wager for

less than 10l. upon an illegal horse race,
is also void and illegal. 4 T.R. 1. Though

&c.

And, lastly, Summary proceedings,
convictions, &c.

174 (a)
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and the crime itself of so questionable a nature, that I shall not
detain the reader with many observations thereupon. And yet
I. What PERsons ARE QUALIFIED To
KILL GAME.

The 22 & 23 Car. II. c. 25. s. 3. re

quires that the party have lands or tene
ments, or some other estate of inherit

ance, in his own or his wife's right, of the
clear value of 100l. per annum; or a
freehold estate for a term of life, or a lease

a case which was not thought of when the
act was passed. As to who are esquires,
or persons of higher degree, see ante, 1
vol. 405. It has been supposed that the
son is only qualified, while the father
lives Christian's G. L. 130. sed quare.

Lords of manors, owners of forests, parks,
chases, and warrens, are qualified to kill

is generally considered sufficient. 9 Price,

game, but this only within their respective
franchises; and if they sport out of the
limits, they will be liable to a penalty,
unless otherwise qualified. 7 Mod. 482.

or leases of ninety-nine years, or for a
longer term, of the clear yearly value of
150l. Slight evidence of a qualification
257. An equitable interest is sufficient,

1 Chit. G. L. 41, 2.

Cald. 230. 8 T. R. 506. ; but it must be
of the clear annual value; and if reduced

Gamekeepers.-Lords of manors and
other royalties may appoint several game

below 100l. by mortgage or other incum
brance, the owner is not qualified thereby.
Cald. 230. 8 T. R. 220. Copyhold of in

keepers within their respective manors or
royalties to preserve game, 2 Wils. 307.

heritance of clear annual value of 100l.

7 Jac. I. c. 11. s. 17. 22 & 23 Car. Il; c.
25.; but as gamekeepers could then only

qualifies. Cald. 230. A rent-charge also
qualifies; but the estate must be in pos

preserve game, the 5 Ann. c. 14. gave

session, and not in reversion. 7 Mod.482.

gamekeepers to kill for the lord's use only.

1 Chit. on G. L. 59 to 68. A life estate
of less than 150l. per annum is no quali
fication, Cald. 188.; though erroneously
stated to the contrary by the learned com
mentator. An estate pur autre vie consti
tutes a freehold interest for the purpose of
giving qualification. 6 T. R. 292. A rector
or vicar has only an estate for life in re
spect of his preferment, which must there

The 9 Ann. c. 25. restricted the number

fore he of the clear annual value of 150l.

to kill game. Cald. 188. 1 Chit. on G. L.
68. Leases for ninety-nine years or up
wards must be of the clear yearly value of
150l.; but a lease for ninety-nine years,
subject to contingency of third persons
living so long, is a sufficient qualification.
8 T. R. 506. 1 Chit. Rep. 72.
Son and heir apparent of an esquire, or
other person of a higher degree.—Such son
and heir is qualified, for the statute of
Charles does not take away the common
law right in this respect. See 1 T. R. 44.
But the father himself, though an esquire,
doctor, knight, or other person of higher
degree, is not qualified as such. Id. As
observed by Mr. Christian, It may appear
absurd that the son should be qualified
when the father is not; but the legisla
ture presumed that the esquire, doctor,
knight, &c. would be qualified by estate;
but it is found to be the fact, that many
persons of such rank are not so qualified,
yet the heir apparent has that privilege,

lords of manors authority to empower

of gamekeepers appointed to kill game

within any manor to one, and his name
must be entered with clerk of peace of

county, who for 1s. gives a certificate of
entry. If not thus entered, the game

keeper will be liable to a penalty as an
unqualified person. The lord may ap
point any person gamekeeper, to kill
game in his manor for the use of any per
son, it being specified in the deputation
whether qualified or not, 48 Geo. III. c.
93.; but no lord of hundred or wapen
take, can grant a deputation to game

keepers, a wapentake not being a royalty
within the meaning of these statutes,

Dougl. 28. ; though by 7 Jac. I. c. 11.
s. 7. owners of free warrens may appoint
their servants to kill game on their free
warrens. As to the appointment of game

keepers in Wales, see 59 Geo. III. c.
102.

The lord of the manor need not

be an esquire to give him the right to ap
point a gamekeeper. 7 Mod. 482. It has
been held, that a colourable title to a
manor or lordship, authorizes a person

to appoint a keeper, and such title, or the
disputed boundaries of the manor, cannot

be inquired into, or settled in an action
for penalties. 4 T. R. 681. 5 T. R. 19.;
but see 3 B. & A. 341.

A devisee of a

manor in trust, may appoint a game
keeper merely for the preservation of
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it is an offence which the sportsmen of England seem to think
of the highest importance; and a matter, perhaps the only one,
game, though not for purposes of esta

ment, is subjected to a penalty of 20l. by

blishment of pleasure to the trustee. 7 Wes.
488. A corporation may appoint a game
keeper. 10 East, 413. 1 Camp. 457. 8
T. R. 307. Only the lord of a manor, or
the lordship himself, can appoint the

48 Geo. III. c. 55.
III. LAws AFF Ect ING ALL PERsons.—

keeper. 5 T. R. 19. If the gamekeeper
appointed to kill game for his lord's use,
sell it without the lord's consent, he is

subject to three months' imprisonment,
and hard labour, 5 Ann. c. 14. s. 4. ; and

a gamekeeper must not kill game off the
manor, or he will be liable to the same

penalties as another unqualified person;
but no justice of the peace, nor another
game-keeper, can justify taking dogs or

gun from him. 2 Wils. 387. 2Selw. N. P.
840. Where a body corporate, who are
lords of manor, appoint an unqualified
person to kill game within the manor,
it will be presumed, till the contrary ap

pear, that he killed game for the use of
the corporation. 10 East, 413. 1 Camp.
457.
II. THE CERTIFICATE REQUIRED.—

Though a person may be qualified to kill
game, yet it is necessary he should ob
tain a certificate from the clerk of the

peace of the county or district wherein he
resides, otherwise he will be under 20l.

penalty. See 52 Geo. III. c. 93. The act
indeed, requires every person to take it
out who goes in pursuit of game ; there
fore, an unqualified person, independent
of his liability to a penalty for sporting
without a qualification, will be also liable
to this penalty. But persons merely as
sisting qualified persons in their com
pany or presence, and for their use, in the
taking or killing of game, are exempt.

And herein of the time, place, and mode
of taking or killing of game, strictly so
called, as hares, pheasants, partridges,
moor game, heath game, or grouse, and
of animals not strictly called game, as deer,
rabbits, wildfowl, &c.; and, as separate
heads, will be considered under this divi

sion, the offence of sporting in corn, and
being armed at night to take game.
Hares.—Qualified persons may kill and
have hares in their possession at any
time of the year. But by 2 Jac. I.
c. 27. s. 2. tracing or coursing hares in the
snow, or taking them with snares, &c. is
subject to three months' imprisonment, un

less thcoffenderpay 20s. penalty for every
hare. (This enactment seems still in

force, as the 48 Geo. III. c. 93. only re
peals a different part of the statute.) As
to setting or using snares, &c. By the
9 Ann. c. 25. 13 Geo. III. c. 80. s. 1.

1. destroying, or using any engine, &c. to
destroy hares in the night, between seven
and six o'clock, from the 12th October
to 12th February, and between nine and

four from 12th February to 12th October,
or on a Sunday or Christmas-day, is 20t.
for the first, and 30l. for the second of
fence. See infra 57 Geo. III. c. 90. as

to night poaching. It is felony, punish
able with transportation for seven years,
or with imprisonment with or without
hard labour, for not more than three
years, to enter any place where hares are

54 Geo. III. c. 141. A certificate is now

kept, or to rob any warren, being armed
and disguised, or to rescue any person in
custody for such offence, or to procure
others to join in committing such offence.

necessary to take or kill snipes, quails,

4 Geo. IV. c. 54. s. 1. 9 Geo.I. c. 22.

landrails, woodcocks, or rabbits, 52 Geo.

III. c. 93.; except to take woodcocks
and snipes with nets or springes, or to
take or destroy rabbits by the proprie
tor, or on enclosed grounds, or by the
tenant and his servant. Collectors of taxes,
owners or occupiers of lands, &c., game
keepers and persons assessed to the game
duty, may demand of others using a gun,
dog, &c., to produce their certificate; and
a refusal to comply, or producing a false
certificate; or giving a false name or
place of residence, or place of assess

Pheasants and Partridges.—Pheasants

cannotbetaken orhadin possessionexcept
between 1st October and 1st February, un
der 5l. penalty, except pheasants taken in

the season, and kept in a mew or breeding
place. 2 Geo. III. c. 19. Partridges can.
not be so, except between 1st September
and 1st February, under 5l. penalty, id.;
except partridges taken in the season, and

kept in a mew or breeding place. 39 Geo.
III. c. 34. By the 7 Jac. I. c. 11. s. 2.

hawking, &c. at any pheasant or par
tridge, between the 1st of July and last of
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of general and national concern: associations having been
formed all over the kingdom to prevent its destructive progress.
August, is subject to 40s. for every hawk
ing, and 20s. for every pheasant or par
tridge killed. By the 23 Eliz. c. 10. s. 1.
and 9 Ann. c. 25. s. 3. taking or destroy
ing this game in the night, is subject to
a penalty of 5l., or three months' impri
sonment, and by 13 Geo. III. c. 80. s. 1.
taking or destroying, or using any gun,
dog, or engine, to take or destroy this
game in the night, between seven and six,

quent, 50l. To shoot at or kill heath
game, grouse, or moor game, with gun or
bow, is 20s. penalty, or three months'
imprisonment. 1 Jac. I. c. 27. To burn

between 1st Feb. and 24th June, ling
on wastes necessary for the preserva
tion of heath game, &c. is subject to one
month's, and not less than ten days'
imprisonment, with whipping and hard
labour; and if in the moulting season,

from the 12th Oct. to the 12th Feb. and
between nine and four from 12th Feb. to

viz. between the 1st June and 1st Oct.

12th Oct. or on Sunday or Christmas.day,
is subject to a penalty of not exceeding

c. 25.

20l. nor less than 10l. for the first offence;

for the second, not exceeding 30l., nor
less than 201.; and for every subsequent
one, 50l. By the 11 Hen. VII. c. 17.
taking this game upon the freehold of
another, is subject to 10l. penalty. By
the 1 Jac. I. c. 27. and 7 Jac. I. c. 11.

shooting at, or killing this game, with gun

or bow, or taking it with nets, dogs, or
engines, is subject to a penalty of 20s., or
three months' imprisonment. Wilfully
destroying the eggs of pheasants or par
tridges is subject to a penalty of 20s. for
every egg, or one month's imprisonment.
1 Jac. I. c. 27.

Moor game, heath game, or grouse.—The
season for taking heath fowl or black
game begins the 20th Aug. and ends 10th
Dec. 13 Geo. III. c. 55.; but in New

Forest, Hampshire, Somersetshire, and
Devonshire, it begins the 1st Sept. and
ends 10th Dec. 43 Geo. III. c. 112. 50

Geo. III. c. 67., under a penalty for tak
ing or killing at any other time, for the
first offence 20l., and for every subsequent
one, 30l. Grouse, or red game, can only
be taken between the 1st Sept. and 1st

Feb. under a penalty of 5l. 2 Geo. III.
c. 19. 39 Geo. III. c. 34. By the 9 Ann.
c. 25. killing or taking moor, heath game,
or grouse, in the night, is subject to a pe
nalty of 5l.; and by 13 Geo. III. c. 80.
killing or taking, or using any gun, dog,
or other engine, to kill or take moor game
or heath grouse in the night, between
seven and six, from 12th Oct. to 12th
Feb. and between nine and four from 12th

Feb. to 12th Oct. or on Sundays or Christ
mas-day, is subject to a forfeiture of not
exceeding 201. nor less than 10l. for the
first offence; for the second, not exceed
ing 30l. nor less than 20l. ; for subse

5s., or one month's imprisonment. 9 Ann.
Deer may be taken or killed by the
owner at any time, and it seems they may
be so by any person after they have
escaped out of the verge of the forest.
But the hunting, taking, or killing of
deer in enclosed grounds, &c. is severely
punished. Thus by the 42 Geo. III. c.
107. s. 1. it is felony, and transportation
for seven years to hunt or kill, or assist in
hunting or killing red or fallow deer,
kept or being in any forest, chase, pur
lieu, or other ancient walk or enclosed

park, paddock, wood, or other enclosed
ground where deer are usually kept; and
hunting or killing deer in an unenclosed
part of a forest, chase, purlieu, or ancient
walk, subjects the party to a penalty of

50l.; and if a keeper, double the penalty.
And where a person hath been convicted

of offence, for which a pecuniary penalty
is imposed, and shall offend a second
time, he will be a felon, and transported
for seven years; and by 51 Geo.III.
c. 120. magistrates are authorized to mi
tigate the above penalty of 50l. to 20l.
It is felony, punishable with seven years'
transportation, or imprisonment, with or
without hard labour, for not more than

three years, to go armed with any offen
sive weapon, with a face blacked, or being
otherwise disguised, into any forest, &c.,
or enclosed ground, wherein deer are or
have been usually kept ; or to hunt, &c.,
or steal any red or fallow deer ; or to
rescue any person in custody for such
offence, or to procure others to join there
in, 4 Geo. IV. c. 54. s. 1. repealing 9 Geo.
I. c. 22. as to taking away benefit of
clergy. The setting, laying, or using any
net, wire, slip, noose, toil, or engine, to
take or kill deer in or upon any forest,
chase, purlieu, or ancient walk, or in the
ring or outer fence, or bank dividing the
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I mean the offence of destroying such beasts and fowls, as are
ranked under the denomination of game; which, we may remem
same from the adjoining lands, or in any
enclosed park, &c. is by the 16 Geo. III.
c. 30. s. 7. subject for the first offence to
10l. penalty, and for the subsequent, 20l.

or killing with, any gun or bow, wild
ducks, wild geese, or other water-fowl,
subjects the party, if proved, by con

By the same act, sec. 8. the pulling down,
&c. pales or other fences of forests, parks,

two justices, to a penalty of 20l., or
three months' imprisonment. By the 25

fession, or oath of two witnesses, before

or grounds &c. where any red or fallow

Hen. VIII. wilfully destroying the eggs

deer are kept, is subject to 10l. penalty.
By the 28 Geo. II. c. 19. burning or de

of mallards, teal, or other wild fowl, is

stroying the covert necessary for the pre
servation of deer, is subject to 5l. pe
nalty. Although the statutes only men
tion red or fallow deer, yet cross breeds
are included.

2 East P. C. 609.

In

prosecutions the owner must prove he
gave no consent. 2 Camp. 654. By the
3 & 4 W.& M. c. 10. owners, &c. of

'punishable with a year's imprisonment,
and 1d. per egg.

An action on the case lies for disturbing
a decoy, 11 East, 514. n. 2 Camp. 258.;
but it seems not for frightening away
game from a preserve. Id.
Bustards must not be killed except be
tween 1 Sept. and 1 March, under a pe
nalty of 20l. nor less than 10l. for first

deer in enclosed grounds, &c. are empow
ered to resist offenders in the same way

offence, and 30l. nor less than 20l. for

as persons duly authorized in ancient

Destroying their eggs is a penalty of 206.

parks.

per egg. 25 Hen. VIII. c. 11.

-

Rabbits.-These animals may be taken

every subsequent one, 13 Geo. III. c. 55.

Herons, Bitterns, or Shovelards.-Shooting

at, or killing herons, with gun or bow, is
I. c. 13. and 22 & 23 Car. II. c. 25. s.4.
subject to a penalty of 20s, or one month's
killing or taking rabbits in warrens, or
imprisonment, 2 Jac. I. c. 27. ; or taking
grounds used for the breeding of rabbits, young herons out of their nests, 10s. 19
is punishable with three months' impri Hen. VII. c. 11, ; and by the latter act, a
sonment, and treble damages, if convicted person, unless on his own ground, slaying
within one month. By the same act, sec. or taking, by means of craft or engine,
5. persons taking rabbits on borders of, any herons, unless with hawking or with
warrens, in the night time, (unless it be the long bows, is subject to a penalty of 6s. 8d.
owner or occupier of the ground, or person By 25 Hen. VIII. c. 11. taking or de
employed by him,) are subject to a penalty stroying herons' eggs between 31 March
of 40s, and damages, at the discretion of and 30 June, is subject to one year's im
justices; and by the 6th sec. the setting or prisonment, and a forfeiture for every egg
of 8d. ; and taking or destroying bittern
using snares for taking rabbits is subject
or shovelards' eggs, is subject to a penalty
to a similar penalty; and by the 5 Geo.
III. c. 14. sec. 6.8, 9. taking or killing of 8d. for every egg.
Hawks, Swans, &c.—As to stealing these,
rabbits in the night time, is punishable
with seven years' transportation. See see post, 236. ante, 2 vol. 394. ; as to
infra, 57 Geo. III. c. 90, as to night hawking in corn, see 23 Eliz. c. 10.
Sporting in Corn.-By 23 Eliz. c. 10. no
poaching. By the 9 Geo. I. c. 22. and
4 Geo. IV. c. 54. s. 1. it is felony, punish person shall hunt with spaniels, or use
able with seven years' transportation, or hawking, in corn or grain grown in ear,
imprisonment, with or without hard la or before it is shocked, under a penalty
bour, for not exceeding three years, to be of 40s.
Poaching with offensive Weapons in the
armed or disguised in a warren, or to rob
a warren, or whether armed or disguised, Night.—We have already noticed several
to rescue an offender against the act, or provisions as to killing game in the night,
where pecuniary penalties only are in
procure a person to join therein.
Wild fowl.—Wild ducks, teal, wid flicted. The 57 Geo. III. c. 90. s. 4. & 5.
geon, and other water-fowl, cannot be (repeals 56 Geo.III. c. 130. and 39 & 40
taken or killed but between the 1 Oct.
Geo. III. c. 50.) and enacts, s. 1. that if
& 1 June, under a penalty of 5l. 9 Ann. a person having entered into any open or
c. 25. 10 Geo. II. c. 32. Shooting at, enclosed ground, with intent illegally to
at any time of the year.

WOL.

I.W.

But by 3 Jac.
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ber, was formerly observed" (upon the old principles of the
forestlaw), to be a trespass and offence in all persons alike, who
h See Vol. II. pag. 417, &c.

destroy, take, or kill game or rabbits, or

IV. Laws MoRE PART1cu LARLY AF

with intent to aid, abet, and assist any
person in so doing, shall be found at
night, that is to say, between the hours
of six in the evening and seven in the
morning, from the 1st of October to the
1st of February, or between seven in the
evening and five in the morning, from 1st
of February to the 1st of April; and be
tween nine in the evening and four in the
morning for the remainder of the year,
armed with any offensive weapon, he shall
be guilty of a misdemeanor, suffer trans
portation for seven years, or such other
punishment as the court shall adjudge.
And s. 2. enacts, that any person may
seize and apprehend such offender, and
deliver him to a peace-officer, who may
convey him before a justice of the peace;
or any justice, on information before him
on oath, may issue his warrant for his
apprehension, and the justice may bail

fecting UNQUALI fied Persons.—And

him, or commit him for want of bail, to
be tried at the next session, or if in Scot

herein, 1st. Of the penalties for keeping
or using dogs, guns, &c. to kill game.
2d. How far unqualified persons mayjoin
qualified persons in sporting. And, 3dly,
of the penalties for buying, selling, or
having game in possession.
1st. Of the penalties for keeping or using
Dogs, Guns, &c.—By the 5 Ann. c. 14. s.4.
any person not gualified, who keeps or uses
any greyhounds, setting dogs, hayes, lurch
ers, tunnels, or any other engine to kill
and destroy game, shall forfeit 5l. It may
be as well here to observe, that this act

was passed principally to render the using
of guns, particular dogs, and engines, an
offence, and not the mere killing of game.
See 10 Mod. 26. 2 Chit. Rep. 563. The
term game includes only hares, pheasants,
partridges, moor-heath game, and grouse.
A hound is not a dog within this act, 2
Stra. 1126. ; but under the term “setting
dogs” all dogs of that nature, as pointers

land, to be dealt with as any person
charged with a transportable offence may

and setters, are included. The word en

be dealt with in Scotland.

ments. 2 Com. 576.

The 3d sec

gines only extends to inanimate instru
To constitute the

tion enacts, that if any person unlawfully
enter into, or be found in, any open or en
closed ground at night, according to the
provisions of the act with respect to what
shall be deemed night, having a net, en
gine, or other instrument, for the purpose,
and with the intent, to destroy, take, or
kill, or shall wilfully destroy, take, or kill
game, any person may apprehend him, or
assist in apprehending him, and may de
liver him to a peace-officer,who may carry

offence of keeping a dog within this act,
5 & 6 Ann. c. 14. s. 4., the dog must be
kept for the purpose of killing and de
stroying game; and where it appeared that
at the time when the alleged offence was
charged to have taken place, the dog was
tied up, and never went into the field

him before a justice, and by 3 Geo. IV.

is sufficient to shew that the defendant

c. 114. hard labour may be added to the

was beating about for game, and pointed
his gun, though he did not fire at any
game. 1 Chit. Rep. 607. But some evi
dence must be given of the defendant's
using the gun for the unlawful pur
pose, Andr. 255. 2 Stra. 1098. 2 Sess.

punishment. It is not necessary to con
stitute an offence within the act, that the

prisoners should have their arms in actual
possession at the time they are discover
ed, Russ. & R. C. C. 386.; and if seve
ral are out together with the intent to kill
game, and only one of them is armed, the
rest who are unarmed are still liable to

be convicted, Id. 368. 2 Burn J. 24 ed.

611. S. P. unless they do not know of the
one's being armed. Russ. & R. C. C. 444.
Being armed in a forest, chase, park,
wood, or plantation, is within the act.
Id. 502.

with his master, it was held not within
the act. 5 B. & A. 317. ; and see 15

East, 271. But to recover the penalty for
using a gun to kill and destroy game, it

Ca. 385. S. C.

and see 6 T. R. 177.

Sess. Ca. 88.; and magistrates should be
cautious in this respect in convicting. It
is illegal prima facie to keep the engines
particularly mentioned in the act, but with
respect to others, it is incumbent on the
prosecutor to shew that they were used
unlawfully, or were kept for that pur
pose. 1 Stra. 495. Andr. 255. Where
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have not authority from the crown to kill game (which is royal
property), by the grant either of a free warren, or at least a
an unqualified person merely kills several
hares, &c. 10 Mod. 26. Cowp. 646. or
uses a dog and gun, 7 T. R. 152. An
drews, 240. on the same day, he is only
liable to one penalty under the 5 Ann.
c. 14.; but by the 9 Ann. c. 25. unqua
lified persons are subject to separate pe
malties of 5l. for every head of game in
their possession. 2 Com. 522. Where
several unqualified persons are out toge
ther and kill only one hare, only one pe

malty is recoverable, 2 East,573. 4 T. R.
809.; but if several persons actually use

guns, they are separately liable to distinct
penalties. Id. 2 East, 573. Christ. G. L.
161. The penalty must be proceeded for
by information, and the conviction must
take place within three lunar months after

presence, and for the use of such qualified
person. And where an unqualified per
son, by the orders and in the presence of
his master, a qualified person, set, on his
master's grounds, a trap for hares, &c.
and afterwards finding a hare therein,
carried it, according to order, to his
master, who was not present when the
hare was found, it was held the defend

ant was not liable to any penalty. 2 Brod.
& B. 1. But if an unqualified person
goes out for the purpose of sporting, and
meets with a qualified person, and joins
him in the sport without invitation, he
will be liable, 1 Chit. G. L. 74. 15 East,
462. m. a. ; and at all events the other

the offence committed, 5 Ann. c. 14. s. 2.

party must be clearly qualified. S Camp.
328. And an unqualified person cannot
in any case shoot at game. See 2 Wils.

1 B. & C. 500. 3 East,467. ; or by action

70. 1 Chit. G. L. 74.

within six months. 2 Geo. III. c. 19.
s. 6. 2 East, 333. No indictment lies for

3dly. Of the penalties for buying, selling,
or having Game in Possession. If a higler,
chapman, (a poulterer is not a chapman,
Sayer,191.) carrier (unless whenitissent
by a person qualified), innkeeper, victual
ler, oralehouse-keeper, has in his custody,
or buys, sells, or offers to sell, any hare,
pheasant, partridge, moor-heath game or
grouse, he shall forfeit for each head of
game 5l. 5 Ann. c. 14. s. 2. It is suffi
cient prima facie evidence, that defend
ant had game in his possession as a car
rier, to prove that game was found in de
fendant's waggon, driven by his servant,
at an intermediate place between Nor

killing a hare, 2 Stra. 679. nor for having
guns or nets in possession to kill game,
Andr. 303.; nor for conspiring to kill game.
13 East, 228. A military officer who sports
without leave of the lord of the manorun

der his hand and seal, forfeits 5l. for every
offence; and every soldier who sports
in like manner, forfeits 20s.

See annual

mutiny act. Inferior tradesmen, apprentices,
or others being dissolute persons, who pre
sume to hunt, hawk, fish, or fowl (unless
the apprentice be in company with his
master), though nothing be caught by
them, Carth. 424., may be sued in tres.
pass, and will be liable to pay full costs.
It seems undecided whether a surgeon or
apothecary be an inferior tradesman. 2
Wils. 70. A clothier, an alehouse-keeper,
and, it seems, every unqualified trades
man, is an inferior tradesman. Barnes,

125. A huntsman going with the hounds,
by order of his master, is not within the
act. 2 Bla. Rep.900. 1 Chit. G. L. 75 to
95. Minors are subject to the penalties
of the game laws. Christian G. L. 191.
So are married women. Id.

2. How far unqualified Persons may
join qualified Persons in sporting.—Unqua
lified persons may attend and assist a
qualified person in coursing or hunting,
54 Geo. III. c. 141.

15 East, 460. 16

East, 49, 50., provided the act of aiding

and assisting be done in the company or

wich and London. 2 B. & C. 717. And
it seems that defendant must shew that

the game was in his custody without his
knowledge and consent. Id. By s. 4., if
a gamekeeper sell any game without the
consent of the lord of the manor, he is

subject to three months' imprisonment,
with hard labour; but this regulation
does not extend to a gamekeeper ap
pointed to kill game not for the use of the
lord of the manor, under 48 Geo. III. c.
93. 1 Chit. G. L. 105. The 9 Ann. c. 25.

s. 2. enacts, that if game be found in shop,
or possession of any person not qualified,
or not entitled to it under a qualified per
son, it shall be adjudged an unlawful ex

posing to sale, and subject party to 5l.
for each head of game. The 28 Geo. II.
c. 12. enacts, that if any person, qualified

or not, shall sell, expose, or offer to sale,
P 2
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manor of their own.

But the laws, called the game laws, have

also inflicted additional punishments (chiefly pecuniary) on
any game, he shall forfeit 5l. for each head
of game. S. 2. enacts, that if any game
be found in the shop, house, or possession
of any poulterer, salesman, cook, or
pastry-cook, the same shall be adjudged
an exposing to sale, within 5 Ann. c. 14.
It is no offence for an unqualified person
to take possession of game for one that is
qualified. 10 East, 19. 1 Chit. G. L. 103
to 109. Now by 58 Geo. III. c. 75. any
person buying game is subject to a penalty
of 5l. or six months' imprisonment. To
buy or sell deer is subject to a penalty
of 40s. 5 Ann. c. 14.

Persons having destroyed game, disco
vering, within three months, any carrier,
innkeeper, or victualler, having bought or
sold, or offered to buy or sell, or had in
his possession, any game, are exempt
from penalty. 5 Ann. c. 14. And by 58
Geo. III. c. 75. any person having bought
or sold game, discovering within six
months any other person guilty of a like
offence, is entitled to the same exemption.
V. Laws R F LATIve to seizuno Dogs,

GUNs, &c.—By 5 Ann. c. 14. s. 4. any
justice of peace, or lord or lady of manor,
either by themselves or others, within his
manor, may take away game from any un
qualified person, and all greyhounds, set
ting-dogs, lurchers, nets, or other engines
to their own use; but they cannot delegate
to others the jurisdiction given to them by
the act, of judging whether the person in
possession of the same is qualified or not.
7 Taunt. 760. 1-Moore, 290. 9 Ann. c.

25. s. 9. A justice of peace may justify
taking guns from any unqualified person
without previous conviction under 5 Ann.
c. 14. s. 4. 7 Mod. 215. And a justice
who convicts may order the dog to be

shot, without any formal adjudication of

2 Wils. 387.

Nor can he seize hounds,

1 B. & A. 134., nor game, 1 Moore, 290.
And a gamekeeper cannot shoot a dog fol
lowing game within manor, unless used by
unqualified person for purpose of killing
game, 11 East,568. Cro. Jac. 463, though
a regular park-keeper or warrener may
destroy dog pursuing deer or rabbits. Cro.
Jac. 45. 11 East, 568. Where a game
keeper shoots, instead of seizing to his
lord's use, a dog used by an unqualified
person, the latter has no remedy, the
loss being sustained by the lord. 2 Atk.
190. 1 Marsh. 106. A justice's warrant
is necessary, as well for a gamekeeper as
other person, to authorize search in houses
for engines, &c. under 22 & 23 Car. II.
c. 25. s. 2. See infra. When a game
keeper is uncertain of the qualification of
a person sporting, he should obtain a war
rant to seize his gun, &c. in which case,
unless acting maliciously, he would not
be liable to an action, though the person
was qualified. Comb. 183.
By the common law no warrant could
be issued to apprehend a man for killing
Deer, though it seems he might have been
taken in the mainour. 1 Show. 54.

The

42 Geo. III. c. 107, continues the provi
sions of the 16 Geo. III. c. 30. ss. 9. and

15. And by s. 9 the ranger or keeper, or
person intrusted with the care of deer,
may seize all guns and engines, and dogs
brought for coursing deer, in the same
manner as gamekeepers of manors may
do; and if any person beat or wound the
ranger or keeper, or his assistants, or
rescue the offender, he is transportable
for seven years. And by s. 15. the keeper

or under-keeper of a forest, chase, pur
lieu, ancient walk, paddock, park, or
other ground enclosed, where deer are

seizure. 1 Marsh. Rep. 106.5 Taunt. 416.

kept, and their servants, may seize on the

S. C. He cannot himself enter a house

spot any person hunting, killing, or car
rying away any red or fallow deer, or set
ting a net, &c. for taking deer, and may
carry the offender before a justice of peace;
by the same acts a search-warrant may
be granted by a justice. It has been con
sidered that the keeper may kill deer
stealers, if it be absolutely necessary to
prevent their escape, if he first summon

for the purpose of seizing engines, &c. but
can only grant a warrant to another. He
is entitled to a month's notice of action,
under 24 Geo. II. c. 44. 1 Hen. B. 114.

By 22 & 23 Car. II. c. 25. s. 2. and 4& 5
W. & M. c. 23. 9 Geo. I. c. 22. see 2 Atk.

190. gamekeepers may seize all guns, nets,
dogs, &c. used by an unqualified person;
but gamekeepers cannot seize the gun
of another gamekeeper duly appointed,

though trespassing out of his own manor.

them to surrender. 2 Roll. R. 121.

1

East P. C. 256. A park-keeper may kill
a greyhound which chases deer in a park.
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persons guilty of this general offence, unless they be people of
such rank or fortune as is therein particularly specified. All
3 Lev. 28.; and see 11 East, 568. Where
deer escape out of a forest into land ad
joining, through neglect of owner of land
to repair, the foresters cannot legally

justices where the offence is committed,

enter same in order to drive back the

and for want of distress he will be sent
to house of correction, 5 Ann. c. 14. s. 4.
The conviction must be within three lunar
months after offence committed. Ibid.
s. 2. and see 1 B. & C. 500. Informa

deer, because the property in them ceased
on their escape from forest. Keilw. 80.
But where owner of adjoining land breaks
fence, or enters park or forest, so as to
drive out the deer, the property in them
is not divested, and forester, &c. may
make fresh suit after same. 12 Hen. VIII.

p. 9. Winding a horn to recall dogs is
said to be sufficient excuse for hunting
deer escaped from forest, as it affords
notice to forester, &c. that deer are in
chase. Latch. 120.

As to other persons seizing guns, &c.
it is to be observed, that no such right
exists.

The owner of land cannot seize

a dog for coursing a hare, Cro. Jac. 463.;
nor can any private persons legally shoot
a dog trespassing on his lands in pursuit
of game, 11 East, 568. ; but where game
is started and killed by a person on an
other's land, the latter, if qualified, may
seize it for his own use, his local property
continuing, 1 Ld. Raym. 250. ; or a ser
vant of a lord of a manor may seize game
killed within it by an unqualified person,

he shall forfeit the sum of 5l., half to in

former, and half to poor, to be levied by
distress and sale by justices' warrant;

tion need not be on oath in general. 1
Chit. G. L. 193. It must negative all the
qualifications, ibid.; but such qualifica
tions need not be again negatived in set
ting out the evidence, 5 M. & S. 206. ;
nor in an information against a carrier for
having game in his possession as carrier,
is it necessary to negative the qualifica
tion, nor to state that he had the game in
his possession knowingly. 2 B. & C. 717.
Parish where offence committed must be

stated truly. 1 Chit. G. L. 195.

De

fendant must be summoned, 1 Ch. G. L.

196., and summons should be served per
sonally, or left at defendant's residence.
4 T. R. 465.

Summons should state rea

sonable time for defendant's appearance,
and if he make default, justice may pro
ceed to the evidence and convict him, 1

Ch.G.L. 198.; ifdefendant confess charge,
no witnesses are necessary. 10h.G.L.198.

for the use of the lord of the manor. 10

Informer must not be witness. 2 Show.

East, 19.

476. 2 Lord Raym. 1545. Evidence must

But where game is started by

A. in land of B., and killed on the land of

he on oath in defendant's presence. 1 T.

C., the right to seize vests in the person
who started and killed it. 1 Ld. Raym.

R. 125. 1 Chit. G. L. 200. Doubtful whe

ther evidence as to qualification must be

250.

produced by prosecutor or defendant. 1

By a search-warrant under the hand
and seal of a justice, a gamekeeper or
other person may, in day time, search
suspected houses or other places for guns,
dogs, &c. and retain the same for the use
of the lord of the manor, or destroy them,
22 & 23 Car. II. c. 25. s. 2.; and if any
game, &c. be found, the offender is to be
carried before a magistrate. 4 & 5 Wm.
& M. c. 23. Rabbits killed in a private

East, 639.; see 2 B. &. C. 717.

warren are not game within this act. 1

Lord Raym. 151. Under a search-war
rant the house can only be entered when
open, and the outer door cannot be le
gally opened. 2 Keb. 530.

Want

of qualification may be shewn by defend
ant's condition in life. 3 B. & P. 307.

Return under income act good evidence.
8 T. R. 220. Magistrate may draw con
clusion though evidence not conclusive,
and it is sufficient if there is before him

such evidence as would go to the jury in
an action. 6 T. R. 177. Magistrate
should adjudge disposal of penalty unless
provided by statute. (1 Salk. 383. Con
viction returned to sessions may be more
formal than that delivered to defendant.
1 East, 186.; if act gives a form that must

be adopted. 2 E. R. 198. Blanks, left

son be convicted on the oath of one or

in statute form, must be filled up correctly,
6 East, 417., sufficient to state'evidence
in words of statute; but if facts be warped

two credible witnesses, by a justice or

in order to make an offence, K. B. will

Lastly.

SUMMA R Y PRoceed INGs,

CoN victions, &c.—If an unqualified per
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persons therefore, of what property or distinction soever,

that

kill game out of their own territories, or even upon their own
estates, without the king's licence expressed by the grant of a
franchise, are guilty of the first original offence, of encroaching
on the royal prerogative. (26) And those indigent persons who
do so, without having such rank or fortune as is generally
called a qualification, are guilty not only of the original offence,
but of the aggravations also, created by the statutes for pre
serving the game: which aggravations are so severely punished,
and those punishments so implacably inflicted, that the offence
against the king is seldom thought of, provided the miserable
delinquent can make his peace with the lord of the manor. The
offence, thus aggravated, I have ranked under the present head,
because the only rational footing, upon which we can consider
it as a crime, is, that in low and indigent persons it promotes
idleness, and takes them away from their proper employments
[175] and callings; which is an offence against the public police and
oeconomy of the commonwealth.
The statutes for preserving the game are many and various,
and not a little obscure and intricate; it being remarked,' that
in one statute only, 5 Ann. c. 14. there is false grammar in no
fewer than six places, besides other mistakes; the occasion of
'Burn's Justice, Game, $ 3.
grant a criminal information, 1 East,
358. ; the conviction must negative that
defendant had a sufficient estate in his

wife's right. 15 East, 456. The 13 Geo.
III. c. 80. making it penal to kill game
in night time, or on Sunday, or Christ
mas-day, contains power to justices to
detain offender until return day of dis
tress, in order to see whether there be
sufficient distress, and if not to commit to
house of correction, and such order of

detention may be by parol. 7 East, 533.
General authority to sell distresses taken
under justices' warrant, and deduct ex
penses, is given by 27 Geo. II. c. 20.;
and magistrates in another county may
execute distress warrant of him who con
victed offender under 33 Geo. l II. c. 55.

It is false imprisonment to imprison party
without attempting to distrain goods.
2 Strange, 710. Goods taken under dis
tress are irreplevizable. 8 Mod. 209. If

into another.

Gilb. 231.

Fortes. 274.

Nor can defendant escape imprisonment
by paying fine after commitment, but
must be absolutely imprisoned for that
time, and not till discharged by due
course of law, Gilb. 231. Fortes. 274.; no

appeal from conviction of justice to ses
sions, unless expressly given by statute.
6 East, 614. No appeal given by 5 Ann.
c. 14. or 9 Ann. c. 25. But by 22 & 23
Car. II. c. 25. and 13 Geo.III. c. 55. &

80, appeal is given against conviction
under these acts, requiring defendant
nevertheless to enter into recognizance
before justice, with securities, &c. Re
cognizance should be taken to abide the
order of justices, pursuing the words of
the act. 3 Aust. 898.

warrant may issue in same county,

(26) The doctrine, so frequently re
peated by the learned commentator, that
no person had originally, or has now,
a right to kill game upon his own es
tate, without a licence, or grant from the
king, is controverted in 2 vol. p. 419.

Fortes. 272.; or warrant may be indorsed

n, 10.

return “no distress” be untrue, second
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which, or what denomination of persons were probably the
penners of these statutes, I shall not at present inquire. It is in
general sufficient to observe, that the qualifications for killing
game, as they are usually called, or more properly the eremp

tions from the penalties inflicted by the statute law, are, 1. The
having a freehold estate of 100l. per annum : (27) there being
fifty times the property required to enable a man to kill a par
tridge, as to vote for a knight of the shire : 2. A leasehold for
ninety-nine years of 150l. per annum : 3. Being the son and heir
apparent of an esquire (a very loose and vague description), or
person of superior degree : 4. Being the owner, or keeper, of a
forest, park, chace, or warren. For unqualified persons trans
gressing these laws, by killing game, keeping engines for that
purpose, or even having game in their custody, or for persons

(however qualified) that kill game or have it in possession, at
unseasonable times of the year, or unseasonable hours of the
day or night, on Sundays or on Christmas day, there are various

penalties assigned, corporal and pecuniary, by different sta
tutes;" on any of which, but only on one at a time, the justices
may convict in a summary way, or (in most of them) prosecu
tions may be carried on at the assizes. And, lastly, by statute
28 Geo. II. c. 12. no person, however qualified to kill, may make
merchandise of this valuable privilege, by selling or exposing to
sale any game, on pain of like forfeiture as if he had no qualifi
cation.
* Burn's Justice, tit. Game.

(27) It must be a fee-simple estate
of 100l. a year, or an estate for life
of 150l. per annum. It is fit that a very
small property should entitle a person to
vote in the choice of a representative in
parliament, to watch over and preserve
the laws protecting his life, liberty, and

property; but it by no means follows
that persons of very small property and
having no extent of territory, should not
be deterred by penal laws from wasting
their time, and trespassing over the pro

perty of others, in pursuit of game.
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CHAP. XIV.

OF HOMICIDE.
Offences to

individuals,

IN the ten preceding chapters we have considered, first, such
crimes and misdemesnors as are more immediately injurious to
God, and his holy religion; secondly, such as violate or trans
gress the law of nations; thirdly, such as more especially affect
the king, the father and representative of his people; fourthly,
such as more directly infringe the rights of the public or com
monwealth, taken in its collective capacity; and are now, lastly,
to take into consideration those which in a more peculiar man
ner affect and injure individuals or private subjects.

Were these injuries indeed confined to individuals only, and
did they affect none but their immediate objects, they would
fall absolutely under the notion of private wrongs; for which a
satisfaction would be due only to the party injured : the manner
of obtaining which was the subject of our inquiries in the pre
ceding volume. But the wrongs, which we are now to treat of,
are of a much more extensive consequence; 1. Because it is
impossible they can be committed without a violation of the
laws of nature; of the moral as well as political rules of right:
2. Because they include in them almost always a breach of the
public peace: 3. Because by their example and evil tendency
they threaten and endanger the subversion of all civil society.
[177 ) Upon these accounts it is, that, besides the private satisfaction
due and given in many cases to the individual, by action for the

private wrong, the government also calls upon the offender to
submit to public punishment for the public crime. And the
prosecution of these offences is always at the suit and in the
name of the king, in whom by the texture of our constitution

the jus gladii, or executory power of the law, entirely resides.
Thus too, in the old Gothic constitution, there was a threefold

punishment inflicted on all delinquents: first, for the private
wrong to the party injured; secondly, for the offence against
the king by disobedience to the laws; and thirdly, for the crime
against the public by their evil example." Of which we may
* Stiernhook, l. 1. c. 5.
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trace the groundwork, in what Tacitus tells us of his Germans;”
that, whatever offenders were fined, “pars mulctae regi, vel civi

tati, pars ipsi, qui vindicatur vel propinquis ejus, ersolvitur.”
These crimes and misdemesnors against private subjects are against their
principally of three kinds; against their persons, their habitations, i."
and their property.
º,ne.
Of crimes injurious to the persons of private subjects, the taking
Crimes;away
most principal and important is the offence of taking away that it.
life, which is the immediate gift of the great Creator; and of
-

-

-

-

-

which therefore no man can be entitled to deprive himself or

another, but in some manner either expressly commanded in,
or evidently deducible from, those laws which the Creator has
given us; the divine laws, I mean, of either nature or revelation.
The subject therefore of the present chapter will be the offence
of homicide or destroying the life of man, in its several stages
of guilt, arising from the particular circumstances of mitigation
or aggravation which attend it.
Now homicide, or the killing of any human creature, is of Homicide
three kinds; justifiable, excusable, and felonious. The first has *:::::::

no share of guilt at all; the second very little: but the third “”
is the highest crime against the law of nature that man is capa- [178]
ble of committing.

º

I. Justifiable homicide is of divers kinds.

Suchintention,
as is owing
to some
without
1, of neces.
any1. will,
or desire,
andunavoidable
without anynecessity,
inadvertence
or sity.
negligence in the party killing, and therefore without any sha
dow of blame. As, for instance, by virtue of such an office as
obliges one, in the execution of public justice, to put a male
factor to death, who had forfeited his life by the laws and ver
dict of his country. This is an act of necessity, and even of
civil duty; and therefore not only justifiable, but commend
able, where the law requires it. But the law must require it,
otherwise it is not justifiable : therefore, wantonly to kill the
greatest of malefactors, a felon or a traitor, attainted, or out
lawed, deliberately, uncompelled, and extrajudicially, is mur
der." For, as Bracton" very justly observes, “istud homicidium,
sift t er livore, vel delectatione effundendi humanum sanguinem,
dicet juste occidaturiste, tamen occisor. peccat mortaliter, propter
b de mor. Germ. c. 12.

c 1 Hal. P. C. 497.

* fol. 120.
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intentionem corruptam.” And farther, if judgment of death be
given by a judge not authorized by lawful commission, and
execution is done accordingly, the judge is guilty of murder."
And upon this account sir Matthew Hale himself, though he
accepted the place of a judge of the common pleas under Crom
well's government (since it is necessary to decide the disputes
of civil property in the worst of times), yet declined to sit on
the crown side at the assizes, and try prisoners; having very
strong objections to the legality of the usurper's commission;"
a distinction perhaps rather too refined; since the punishment
of crimes is at least as necessary to society, as maintaining the
boundaries of property. Also such judgment, when legal, must
be executed by the proper officer, or his appointed deputy; for
no one else is required by law to do it, which requisition it is
[179] that justifies the homicide. If another person doth it of his
own head, it is held to be murder:* even though it be the
judge himself." It must farther be executed, servato juris or
dine; it must pursue the sentence of the court. If an officer
beheads one who is adjudged to be hanged, or vice versá, it is
murder: for he is merely ministerial, and therefore only justi
fied when he acts under the authority and compulsion of the
law: but if a sheriff changes one kind of death for another, he
then acts by his own authority, which extends not to the com
mission of homicide, and besides, this license might occasion
a very gross abuse of his power. The king indeed may remit
part of a sentence; as in the case of treason, all but the be
heading; but this is no change, no introduction of a new pu
nishment; and in the case of felony, where the judgment is to
be hanged, the king (it hath been said) cannot legally order even
a peer to be beheaded." But this doctrine will be more fully
considered in a subsequent chapter.
By permis
sion.

Again; in some cases homicide is justifiable, rather by the
permission, than by the absolute command, of the law, either for

the advancement of public justice, which without such indemni
fication would never be carried on with proper vigour: or, in
such instances where it is committed for the prevention of some
atrocious crime, which cannot otherwise be avoided.
2. Homicide

2. Homicide, committed for the advancement of public justice,

for advance

ment of jus

are; l. Where an officer, in the execution of his office, either

tice.

• 1 Hawk. P. C. 70. 1 Hal. P. C. 497.
* 1 Hal. P. C. 501.

1 Hawk. P. C. 70.

* Finch. L. 31. 3 Inst. 52. 1 Hal, P.C. 501,

f Burnet in his life.
h Dalt. Just. c. 150.
* 3 Inst. 52, 213.
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in a civil or criminal case, kills a person that assaults and re
sists him.' 2. If an officer, or any private person, attempts to
take a man charged with felony, and is resisted; and, in the
endeavour to take him, kills him." This is similar to the old

Gothic constitutions, which (Stiernhook informs us") “furem,
si aliter capi non posset, occidere permittunt.” 3. In case of a riot, [180 J
or rebellious assembly, the officers endeavouring to disperse
the mob are justifiable in killing them, both at common law,”

and by the riot act, 1 Geo. I. c. 5. (1) 4. Where the prisoners
in a gaol, or going to a gaol, assault the gaoler or officer, and
he in his defence kills any of them, it is justifiable for the sake
of preventing an escape.P 5. If trespassers in forests, parks,
chases, or warrens, will not surrender themselves to the keepers,
they may be slain; by virtue of the statute 21 Edw. I. st. 2. de
malefactoribus in parcis, and 3 & 4 W.& M. c. 10.(2) But in
all these cases, there must be an apparent necessity on the
officer's side; viz. that the party could not be arrested or ap
prehended, the riot could not be suppressed, the prisoners
could not be kept in hold, the deer-stealers could not but
escape, unless such homicide were committed : otherwise,
without such absolute necessity, it is not justifiable. 6. If the
champions in a trial by battle killed either of them the other,
such homicide was justifiable, and was imputed to the just

judgment of God, who was thereby presumed to have decided
in favour of the truth."

In the next place, such homicide as is committed for the To
prevent
crime.
prevention of any forcible and atrocious crime, is justifiable by
the law of nature;’ and also by the law of England, as it stood
so early as the time of Bracton, and as it is since declared in
statute 24 Hen. VIII. c. 5. If any person attempts a robbery
or murder of another, or attempts to break open a house, in

the night-time (which extends also to an attempt to burn it),
and shall be killed in such attempt, the slayer shall be ac

quitted and discharged. This reaches not to any crime unac
companied with force, as picking of pockets; or to the breaking

open of any house in the day-time, unless it carries with it an
attempt of robbery also. So the Jewish law, which punished
m 1 Hal. P. C. 494.

11 Hal. P. C. 494. 1 Hawk. P. C. 71.
p 1 Hal.

n de jure Goth. l. 3. c. 5.
• 1 Hal. P.C. 495. 1 Hawk. P. C. 161.
P. C. 496.
a 1 Hawk. P. C. 71.
r Puff. L. of N. l. 2.
• fol. 155.
t 1 Hal. P. C. 488.

(1) See ante, 100.

(2) This act is repealed by the 16

Geo.III. c. 30.

c. 5.
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no theft with death, makes homicide only justifiable in case of
nocturnal house-breaking; if a thief be found breaking up, and
[ 181 ) he be “smitten that he die, no blood shall be shed for him:
but if the sun be risen upon him, there shall blood be shed for
him; for he should have made full restitution.”

At Athens,

if any theft was committed by night it was lawful to kill the
criminal, if taken in the fact:" and by the Roman law of the
twelve tables, a thief might be slain by night with impunity:.
or even by day, if he armed himself with any dangerous wea
pon:* which amounts to nearly the same as is permitted by our
own constitutions.
In defence of
chastity.

The Roman law also justifies homicide, when committed in
defence of the chastity either of one's self or relations: and so
also, according to Selden,” stood the law in the Jewish republic.
The English law likewise justifies a woman, killing one who
attempts to ravish her:" and so too the husband or father may
justify killing a man, who attempts a rape upon his wife or
daughter: but not if he takes them in adultery by consent, for
the one is forcible and felonious, but not the other."

And I

make no doubt but the forcibly attempting a crime of a still
more detestable nature, may be equally resisted by the death
of the unnatural aggressor. For the one uniform principle that
runs through our own, and all other laws, seems to be this;
that where a crime, in itself capital, is endeavoured to be com
mitted by force, it is lawful to repel that force by the death of

the party attempting. But we must not carry this doctrine to
the same visionary length that Mr. Locke does : who holds,"
“ that all manner of force without right upon a man's person;
puts him in a state of war with the aggressor; and, of conse
quence, that being in such state of war, he may lawfully kill
him that puts him under this unnatural restraint.”

However

just this conclusion may be in a state of uncivilized nature, yet
[ 182 ) the law of England, like that of every other well-regulated
community, is too tender of the public peace, too careful of the
lives of the subjects, to adopt so contentious a system; nor will
suffer with impunity any crime to be prevented by death, unless
the same, if committed, would also be punished by death.
* Potter. Antiq. b. 1. c. 24.
* Cic. pro Milone, 3. Ff. 9. 2.4.
* “ Divus Hadrianus rescripsit eum qui stuprum sihi vel suis inferentem occidit dimitten
dum.” (Ff. 48.8.1.)
* de legib. Hebraeor. l. 4. c.3.
u Exod. xxii. 2.

* Bac. Elem. 64. 1 Hawk. P. C. 71.

* Ess. on gov. p. 2. c. 5.

b 1 Hal. P. C. 485, 486.
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In these instances of justifiable homicide, it may be observed
that the slayer is in no kind of fault whatsoever, not even in
the minutest degree; and is therefore to be totally acquitted
and discharged, with commendation rather than blame. But
that is not quite the case in excusable homicide, the very name
whereof imports some fault, some error, or omission : so trivial,
however, that the law excuses it from the guilt of felony, though
in strictness it judges it deserving of some little degree of pu
nishment.

II. Excusable homicide is of two sorts ; either per infortu II.

Excus

A BL h

Ho

nium, byy misadventure; or se defendendo, upon a principle of ºp.
2

self-preservation. We will first see wherein these two species
of homicide are distinct, and then wherein they agree.
1. Homicide per infortunium or misadventure, is where a man, 1.by Homicide
misad
doing a lawful act, without any intention of hurt, unfortunately
Wenture.

kills another: as where a man is at work with a hatchet, and the

head thereof flies off, and kills a stander-by ; or where a person
qualified to keep a gun, is shooting at a mark, and undesign

edly kills a man;" for the act is lawful, and the effect is merely
accidental. (3) So where a parent is moderately correcting
his child, a master his apprentice or scholar, or an officer pu
nishing a criminal, and happens to occasion his death, it is only
misadventure; for the act of correction is lawful: but if he
exceeds the bounds of moderation, either in the manner, the

instrument, or the quantity of punishment, and death ensues,
it is manslaughter at least, and in some cases (according to
the circumstances) murder; for the act of immoderate correc

tion is unlawful. Thus, by an edict of the emperor Constan [ 183 ]

tine,' when the rigour of the Roman law with regard to slaves
began to relax and soften, a master was allowed to chastise his
slave with rods and imprisonment, and, if death accidentally

ensued, he was guilty of no crime; but if he struck him with
d 1 Hawk. P. C. 73, 74.

* 1 Hal. P. C. 473, 474.

(3) If a person driving a carriage hap
pen to kill another, if he saw, or had
timely notice of the mischief likely to en
sue, and yet wilfully drove on, it will be
murder: if he might have seen the danger,

f Col. l. 9. t. 14.

homicide. 1 East P. C. 263. Where, on
a false alarm of thieves, the master of the

house killed one of the family by mis
take, who had concealed himself in a

closet, this was holden homicide by mis

but did not look before him, it will be

fortune. Cro. Car. 538.

manslaughter; but if the accident hap
pened in such a manner, that no want of
due care could be imputed to the driver,

qualified person by accident shoots an
other in sporting, it is no greater offence
than in a qualified person. 1 East P. C.

Where an un

it will be accidental death, and excusable

260, 9.
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a club or a stone, and thereby occasioned his death; or if in
any other yet grosser manner, “immoderate suo jure utatur, tunc
reus homicidii sit.”

But to proceed.

A tilt or tournament, the martial diversion

of our ancestors, was however an unlawful act: and so are

boxing and sword-playing, the succeeding amusement of their
posterity: and therefore if a knight in the former case, or a
gladiator in the latter, be killed, such killing is felony or man
slaughter.(4) But if the king command or permit such diver
sion, it is said to be only misadventure; for then the act is
lawful." In the like manner, as by the laws both of Athens
and Rome, he who killed another in the pancratium, or public
games authorized or permitted by the state, was not held to
be guilty of Homicide." Likewise to whip another's horse,
whereby he runs over a child and kills him, is held to be acci
dental in the rider, for he had done nothing unlawful : but
manslaughter in the person who whipped him, for the act was a
trespass, and at best a piece of idleness, of inevitably danger
ous consequence.' And in general, if death ensues in conse
quence of an idle, dangerous, and unlawful sport, as shooting
or casting stones in a town, or the barbarous diversion of cock

throwing, in these and similar cases, the slayer is guilty of
manslaughter, and not misadventure only, for these are unlaw
ful acts."
2, Homicide
in self-de

fence.

2. Homicide in self-defence, or se defendendo, upon a sudden
affray, is also excusable, rather than justifiable, by the English

law. This species of self-defence must be distinguished from
that just now mentioned, as calculated to hinder the perpetra
[184] tion of a capital crime; which is not only a matter of excuse,
but of justification.

But the self-defence which we are now

speaking of, is that whereby a man may protect himself from
an assault or the like, in the course of a sudden broil or quarrel,
by killing him who assaults him. And this is what the law
expresses by the word chance-medley, or (as some rather choose
to write it) chaud-medley, the former of which in its etymology
signifies a casual affray, the latter an affray in the heat of blood
& 1 Hal. P. C. 473. 1 Hawk. P. C. 74.
* Plato, de LL. lib. 7. Ff. 9.2.7.
i 1 Hawk. P. C.73.
* Ibid. 74. 1 Hal. P. C. 472. Fost. 261.

(4) Sed quare, if the death took
place by accident, in learning or teaching
the art of boxing or fencing in private,
as they are unlawful amusements, would

it be excusable homicide? 1 Bing. 2. It
would be manslaughter if the boxing were
in public.
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or passion; both of them of pretty much the same import: but
the former is in common speech too often erroneously applied
to any manner of homicide by misadventure; whereas it ap
pears by the statute 24 Hen. VIII. c. 5. and our ancient books,
that it is properly applied to such killing as happens in self
defence upon a sudden rencounter." This right of natural de

fence does not imply a right of attacking: for, instead of attack
ing one another for injuries past or impending, men need only
have recourse to the proper tribunals of justice. They cannot
therefore legally exercise this right of preventive defence, but
in sudden and violent cases when certain and immediate suffer

ing would be the consequence of waiting for the assistance of

the law. Wherefore to excuse homicide by the plea of self
defence, it must appear that the slayer had no other pos
sible (or, at least, probable) means of escaping from his as
sailant.

It is frequently difficult to distinguish this species of homi
cide (upon chance-medley in self-defence) from that of man
slaughter, in the proper legal sense of the word." But the true
criterion between them seems to be this: when both parties

are actually combating at the time when the mortal stroke is

given, the slayer is then guilty of manslaughter: but if the
slayer has not begun the fight, or (having begun) endeavours
to decline any farther struggle, and afterwards, being closely
pressed by his antagonist, kills him to avoid his own destruc
tion, this is homicide excusable by self-defence.” For which
reason the law requires, that the person, who kills another in
his own defence, should have retreated as far as he conveniently [185 )

or safely can, to avoid the violence of the assault, before he
turns upon his assailant; and that not factitiously, or in order
to watch his opportunity, but from a real tenderness of shed
ding his brother's blood. And though it may be cowardice, in
time of war between two independent nations, to flee from an
enemy; yet between two fellow-subjects the law countenances

no such point of honour: because the king and his courts are
the vindices injuriarum, and will give to the party wronged all
the satisfaction he deserves.” In this the civil law also agrees

with ours, or perhaps goes rather farther: “qui cum aliter tueri
se non possunt, damni culpam dederint, innorii sunt.” The party
assaulted must therefore flee as far as he conveniently can,

either by reason of some wall, ditch, or other impediment; or
1 Staunf. P. C. 16.
o Fost. 277.

m 3 Inst. 55.57. Fost. 275,276.
P 1 Hal. P. C. 481. 483.

n 3 Inst. 55.

a Ff. 9.2.45.
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as far as the fierceness of the assault will permit him : for it
may be so fierce as not to allow him to yield a step, without
manifest danger of his life, or enormous bodily harm; and then
in his defence he may kill his assailant instantly. And this is the
doctrine of universal justice,” as well as of the municipal law.
And as the manner of the defence, so is also the time to be

considered : for if the person assaulted does not fall upon the
aggressor till the affray is over, or when he is running away,
this is revenge, and not defence. Neither, under the colour of
self-defence, will the law permit a man to screen himself from
the guilt of deliberate murder: for if two persons, A and B,
agree to fight a duel, and A gives the first onset, and B retreats
as far as he safely can, and then kills A, this is murder; be
cause of the previous malice and concerted design.' But if A
upon a sudden quarrel, assaults B first, and upon B's returning
the assault, A really and bond fide flees; and, being driven to
the wall, turns again upon B and kills him: this may be se de

I 1861 fendendo according to some of our writers;" though others" have
thought this opinion too favourable; inasmuch as the neces
sity, to which he is at last reduced, originally arose from his
own fault. Under this excuse, of self-defence, the principal
civil and natural relations are comprehended; therefore master
and servant, parent and child, husband and wife, killing an

assailant in the necessary defence of each other respectively,
are excused ; the act of the relation assisting being construed
the same as the act of the party himself.”
There is one species of homicide se defendendo, where the
party slain is equally innocent as he who occasions his death :
and yet this homicide is also excusable from the great universal
principle of self-preservation, which prompts every man to save
his own life preferably to that of another, where one of them
must inevitably perish. As, among others, in that case men
tioned by lord Bacon, where two persons, being shipwrecked,

and getting on the same plank, but finding it not able to save
them both, one of them thrusts the other from it, whereby he
is drowned. He who thus preserves his own life at the expense
of another man's is excusable through unavoidable necessity,
and the principle of self-defence; since their both remaining
on the same weak plank is a mutual, though innocent, attempt
upon, and an endangering of, each other's life.
r 1 Hal. P. C. 483.
• Puff b. 2. c. 5. § 13.
t 1 Hal. P. C. 479.
* 1 Hal. P. C. 428.
w 1 Hawk. P. C. 75.
x 1 Hal. P. C. 448.
y Elem. c. 5. See also 1 Hawk. P.C. 73.
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Let us next take a view of those circumstances wherein these
two species of homicide, by misadventure and self-defence,
agree; and those are in their blame and punishment. For the
law sets so high a value upon the life of a man, that it always

intends some misbehaviour in the person who takes it away,
unless by the command or express permission of the law. In
the case of misadventure, it presumes negligence, or at least a
want of sufficient caution in him who was so unfortunate as to

commit it; who therefore is not altogether faultless.” And as to
the necessity which excuses a man who kills another se defen [1871

dendo, lord Bacon" entitles it necessitas culpabilis, and thereby
distinguishes it from the former necessity of killing a thief or a
malefactor. For the law intends that the quarrel or assault
arose from some unknown wrong, or some provocation, either
in word or deed : and since in quarrels both parties may be,
and usually are, in some fault; and it scarce can be tried who
was originally in the wrong; the law will not hold the survivor
entirely guiltless. But it is clear, in the other case, that where
H kill a thief that breaks into my house, the original default can
never be upon my side. The law besides may have a farther
view, to make the crime of homicide more odious, and to cau

tion men how they venture to kill another upon their own pri
vate judgment; by ordaining, that he who slays his neighbour,
without an express warrant from the law so to do, shall in no
case be absolutely free from guilt.
Nor is the law of England singular in this respect. Even the
slaughter of enemies required a solemn purgation among the
Jews; which implies that the death of a man, however it hap
pens, will leave some stain behind it. And the mosaical law”
appointed certain cities of refuge for him “who killed his neigh
bour unawares: as if a man goeth into the wood with his
neighbour to hew wood, and his hand fetcheth a stroke with
the axe to cut down a tree, and the head slippeth from the
helve, and lighteth upon his neighbour that he die, he shall
flee unto one of these cities and live.”

But it seems he was

not held wholly blameless, any more than in the English law;
since the avenger of blood might slay him before he reached
his asylum, or if he afterwards stirred out of it till the death of
the high priest. In the imperial law likewise" casual homicide
was excused, by the indulgence of the emperor signed with
his own sign manual, “ annotatione principis:” otherwise the
*1 Hawk. P. C. 72.
-

WOL. J. W.

* Elem. c. 5.
b Numb. c. 35. and Deut. c. 19.
• Cod. 9. 16.5.

Q
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death of a man, however committed, was in some degree pu

nishable. Among the Greeks' homicide by misfortune was
expiated by voluntary banishment for a year." In Saxony a
fine is paid to the kindred of the slain; which also, among
the Western Goths, was little inferior to that of voluntary

homicide: and in Frances no person is ever absolved in cases
of this nature, without a largess to the poor, and the charge of
certain masses for the soul of the party killed.

The penalty inflicted by our laws is said by sir Edward Coke
to have been anciently no less than death;" which however is
with reason denied by later and more accurate writers.' It
seems rather to have consisted in a forfeiture, some say of all

the goods and chattels, others of only part of them, by way of
fine or weregild:* which was probably disposed of, as in France,

in pios usus, according to the humane superstition of the times,
for the benefit of his soul who was thus suddenly sent to his

account, with all his imperfections on his head. But that reason
having long ceased, and the penalty (especially if a total for
feiture) growing more severe than was intended, in proportion
as personal property has become more considerable, the delin
quent has now, and has had as early as our records will reach,
a pardon and writ of restitution of his goods as a matter of
course and right, only paying for suing out the same." And
indeed to prevent this expense, in cases where the death has
notoriously happened by misadventure or in self-defence, the
judges will usually permit (if not direct) a general verdict of
acquittal."(5)
III. FRLo
Nio Us Ho.
MIC IDE.

[ 189 J
Self-murder.

III. Felonious homicide is an act of a very different nature
from the former, being the killing of a human creature, of any
age or sex, without justification or excuse. This may be done
either by killing one's self, or another man.

Self-murder, the pretended heroism, but real cowardice, of
the Stoic philosophers, who destroyed themselves to avoid
* Plato, de Leg. lib. 9.

* To this expiation by banishment the spirit of Patroclus in Homer may be thought
to allude, when he reminds Achilles, in the twenty-third Iliad, that when a child he

was obliged to flee his country for casually killing his playfellow; “ynºrio; ºr i0,xay.”
* Stiernh. de jure Goth. I. 3. c. 4.
h 2 Inst. 148. 315.
k Fost. 287.

& De Morney, on the digest.

* 1 Hal. P. C. 425. 1 Hawk. P. C. 75. Fost. 282, &c.
1 Fost. 283.

m 2 Hawk. P. C. 381.

(5) Where the homicide does not
amount to murder or manslaughter, it is

n Fost. 288.

now the universal practice to direct an
acquittal.
*
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those ills which they had not the fortitude to endure, though the
attempting it seems to be countenanced by the civil law," yet
was punished by the Athenian law with cutting off the hand
which committed the desperate deed.” And also the law of

England wisely and religiously considers, that no man hath a
power to destroy life, but by commission from God, the author
of it: and as the suicide is guilty of a double offence : one
spiritual, in evading the prerogative of the Almighty, and rush
ing into his immediate presence uncalled for : the other tem
poral, against the king, who hath an interest in the preservation
of all his subjects; the law has therefore ranked this among the
highest crimes, making it a peculiar species of felony, a felony
committed on one’s self. And this admits of accessories before the

fact, as well as other felonies; for if one persuades another to
kill himself, and he does so, the adviser is guilty of murder."
A felo de se therefore is he that deliberately puts an end to his
own existence, or commits any unlawful malicious act, the con
sequence of which is his own death: as if attempting to kill
another, he runs upon his antagonist's sword: or shooting at
another the gun bursts and kills himself." The party must be
of years of discretion, and in his senses, else it is no crime. But
this excuse ought not to be strained to that length, to which
our coroners' juries are apt to carry it, viz. that the very act of
suicide is an evidence of insanity; as if every man, who acts
contrary to reason, had no reason at all: for the same argu
ment would prove every other criminal non compos, as well as the
self-murderer. The law very rationally judges, that every
melancholy or hypochondriac fit does not deprive a man of the
capacity of discerning right from wrong; which is necessary,
as was observed in a former chapter," to form a legal excuse. [ 190 J
And therefore if a real lunatic kills himself in a lucid interval,
he is a felo de se as much as another man." (6)
• “Siquis impatientia doloris, aut taedio vitae, aut morbo, aut furore, aut pudore, mori
maluit, non animadvertatur in eum.” Ff. 49. 16. 6.
p Pot. Antiq. b. 1. C. 26. A Keilw. 136.
1 Hawk. P. C. 68. 1 Hal. P. C. 413.
t 1 Hal. P. C. 412.
* See pag. 24.

(6) The following is from the pen of
Mr. Christian :—Suicide is a proof of
cowardice rather than of courage, and as
the fear of disgrace and punishment is
known to operate strongly upon the minds
of those who are considered lunatic, I

have often thought that it would be a
wise law if the present distinction and
consequences of insanity and sanity in
the case of suicide were abolished, and

it were enacted that the coroner in every
instance when his jury had found that
the person deceased had been the author
of his own death, should be directed to

deliver the dead body to the surgeons to
be anatomised. The lives of many,
more especially of the female sex, would
be preserved, and the valuable science

of chirurgery would be improved. The
instances of females attempting or com

Q 2
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But now the question follows, what punishment can human
laws inflict on one who has withdrawn himself from their reach 3

They can only act upon what he has left behind him, his repu
tation and fortune: on the former by an ignominious burial in

the highway, with a stake driven through his body; (7) on the
latter, by a forfeiture of all his goods and chattels to the king:
hoping that his care for either his own reputation, or the wel
fare of his family, would be some motive to restrain him from
so desperate and wicked an act. And it is observable, that this
forfeiture has relation to the time of the act done in the felon's

lifetime, which was the cause of his death.

As if husband and

wife be possessed jointly of a term of years in land, and the
husband drown himself; the land shall be forfeited to the king,
and the wife shall not have it by survivorship. For by the act
of casting himself into the water he forfeits the term, which
gives a title to the king, prior to the wife's title by survivorship,
which could not accrue till the instant of her husband's death.”

And though it must be owned that the letter of the law herein
borders a little upon severity, yet it is some alleviation that the
power of mitigation is left in the breast of the sovereign, who
upon this (as on all other occasions) is reminded by the oath

of his office to execute judgment in mercy.
Killing an
other.

The other species of criminal homicide is that of killing an
other man. But in this there are also degrees of guilt, which
divide the offence into manslaughter and murder. The difference
between which may be partly collected from what has been in
cidentally mentioned in the preceding articles, and principally
consists in this, that manslaughter (when voluntary) arises from
the sudden heat of the passions, murder from the wickedness
of the heart.
u Finch. L. 216.

mitting suicide are now very numerous.
There is reason to think that they sup
pose it an honourable proof of fortitude
or of faithful attachment to an object,
who has occasioned disappointment;

this can only be counteracted by the
apprehension that their bodies will be
mangled by the surgeon's knife, and ex

posed to public view. Many are found
insane by a coroner's jury who have done
no irrational act, or given no proofs of
insanity before the act of suicide, and
who would never have been found insane

by a jury at the assizes under the direc

tion of a judge, if they had killed any

other person. Yet the principles of the
law in both cases are precisely the same.
(7) But now by 4 Geo. IV. c. 52, the
remains of persons against whom a finding
of felo dese is returned, are to be privately
buried in the church-yard or other burial
ground of the parish or place, where the
remains might have been otherwise in
terred, without any stake driven through
the body; and the interment to take place
within twenty-four hours from the finding
the inquisition, and between nine and
twelve at night; but the rites of christian
burial are not to be performed.
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1. Manslaughter is therefore thus defined," the unlawful kill- [1911
ing of another without malice either express or implied: which it.
may be either voluntarily, upon a sudden heat; or involuntarily,
but in the commission of some unlawful act. These were called

in the Gothic constitutions “homicidia vulgaria; quae aut casu,
aut etiam sponte committuntur, sed in subitaneo quodam iracundiae
calore et impetu.” And hence it follows, that in manslaughter
there can be no accessories before the fact; because it must be

done without premeditation.
As to the first, or voluntary branch: if upon a sudden quarrel voluntary

two persons fight, and one of them kills the other, this is man-º"
slaughter: and so it is, if they upon such an occasion go out

and fight in a field; for this is one continued act of passion:*
and the law pays that regard to human frailty, as not to put a

hasty and a deliberate act upon the same footing with regard to
guilt. So also if a man be greatly provoked, as by pulling his
nose, or other great indignity, and immediately kills the
aggressor, though this is not excusable se defendendo, since there
is no absolute necessity for doing it to preserve himself; yet
neither is it murder, for there is no previous malice; but it is
manslaughter." But in this, and in every other case of homi
cide upon provocation, if there be a sufficient cooling-time for
passion to subside and reason to interpose, and the person so
provoked afterwards kills the other, this is deliberate revenge
and not heat of blood, and accordingly amounts to murder.”
So if a man takes another in the act of adultery with his wife,
and kills him directly upon the spot; though this was allowed
by the laws of Solon," as likewise by the Roman civil law (if
the adulterer was found in the husband's own house"), and also
among the ancient Goths;" yet in England it is not absolutely

ranked in the class of justifiable homicide, as in case of a for
cible rape, but it is manslaughter." It is however the lowest [ 192 J
degree of it; and therefore in such a case the court directed
the burning in the hand to be gently inflicted, because there
could not be a greater provocation." Manslaughter therefore
on a sudden provocation differs from excusable homicide se de
fendendo in this: that in one case there is an apparent necessity,
for self-preservation, to kill the aggressor : in the other no ne
cessity at all, being only a sudden act of revenge.
v 1 Hal. P. C. 466.

w Stiernh. de jure Goth. l. 3. c. 4.

x 1 Hawk. P. C. 82.

y Kelyng. 135.
* Fost. 296.
a Plutarch, in vit. Sokon.
* Ff. 48.5. 24.
c Stiernh. de jure Goth. l. 3. c. 2.
d 1 Hal. P. C.
• Sir T. Raym. 212.

486.
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The second branch, or involuntary manslaughter,
Involuntary
manslaugh
ter.

differs also

from homicide excusable by misadventure, in this ; that misad
venture always happens in consequence of a lawful act, but this

species of manslaughter in consequence of an unlawful one. As
if two persons play at sword and buckler, unless by the king's
command, and one of them kills the other : this is manslaugh

ter, because the original act was unlawful; but it is not murder,
for the one had no intent to do the other any personal mischief.'
So where a person does an act, lawful in itself, but in an unlaw
ful manner, and without due caution and circumspection: as

when a workman flings down a stone or piece of timber into
the street, and kills a man; this may be either misadventure,
manslaughter, or murder, according to the circumstances under
which the original act was done: if it were in a country village,
where few passengers are, and he calls out to all people to have
a care, it is misadventure only; but if it were in London, or
other populous town, where people are continually passing, it
is manslaughter, though he gives loud warning ; and murder,
if he knows of their passing, and gives no warning at all, for
then it is malice against all mankind.” And, in general, when
an involuntary killing happens in consequence of an unlawful
act, it will be either murder or manslaughter," according to the
nature of the act which occasioned it. If it be in prosecution
[193 ) of a felonious intent, or in its consequences naturally tended to
bloodshed, it will be murder; but, if no more was intended than

a mere civil trespass, it will only amount to manslaughter.”
Punishment.

Next, as to the punishment of this degree of homicide: the
crime of manslaughter amounts to felony, but within the benefit
of clergy; and the offender shall be burnt in the hand, and for
feit all his goods and chattels. (8)
-

But there is one species of manslaughter which is punished
as murder, the benefit of clergy being taken away from it by
f 3 Inst. 56.

g Kes. 40.

h 3 Inst. 57.

'Our statute law has severely animadverted on one species of criminal negligence,
whereby the death of a man is occasioned. For by statute 10 Geo. II. c. 31. if any
waterman between Gravesend and Windsor receives into his boat or barge a greater

number of persons than the act allows, and any passenger shall then be drowned,
such waterman is guilty (not of manslaughter, but) of felony, and shall be transported
as a felon.

J Foster, 258.

1 Hawk. P. C. 84.

(8) This punishment is altered by the 3
Geo. IV. c. 38. s. 1, by which the offender
is to be transported for life, or for a term of
years; or to be imprisoned with or without

or to be fined at the discretion of the court;
and the suffering of the punishment or
paying the fine, has the same effects and
consequences as the suffering the former

hard labour, for not exceeding three years;

punishment of burning, &c. had.
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statute; namely, the offence of mortally stabbing another,
though done upon sudden provocation. For by statute 1 Jac. I.
c.8, when one thrusts or stabs another, not then having a weapon
drawn, or who hath not then first stricken the party stabbing,
so that he dies thereof within six months after, the offender

shall not have the benefit of clergy, though he did it not of
malice aforethought. This statute was made on account of the
frequent quarrels and stabbings with short daggers, between
the Scotch and the English at the accession of James the First,"
and being therefore of a temporary nature, ought to have ex
pired with the mischief which it meant to remedy. (9) For in

point of solid and substantial justice, it cannot be said that the
mode of killing, whether by stabbing, strangling, or shooting,
can either extenuate or enhance the guilt: unless where, as in
the case of poisoning, it carries with it an internal evidence of
cool and deliberate malice. But the benignity of the law hath
construed the statute so favourably in behalf of the subject,
and so strictly when against him, that the offence of stabbing
now stands almost upon the same footing, as it did at the com
mon law." Thus, (not to repeat the cases before mentioned, of
stabbing an adulteress, &c. which are barely manslaughter, as
at common law,) in the construction of this statute it hath been
doubted, whether, if the deceased had struck at all before the

mortal blow given, this does not take it out of the statute,
though in the preceding quarrel the stabber had given the first
blow; and it seems to be the better opinion, that this is not
within the statute." (10)

Also it hath been resolved, that the

killing a man by throwing a hammer or other blunt weapon is [ 1941
not within the statute; and whether a shot with a pistol be so
or not, is doubted." But if the party slain had a cudgel in his
hand, or had thrown a pot or bottle, or discharged a pistol at
the party stabbing, this is a sufficient having a weapon drawn
on his side within the words of the statute.” (11)
2. We are next to consider the crime of deliberate and wilful 2. Murder.

murder; a crime at which human nature starts, and which is I
* Lord Raym. 140.

1 Fost. 299, 300.

in 1 Hal. P. C. 470.

(9) The act was continued by the 17
Car. I. c.4: till further provision made.
(10) Nor will the act affect cases of
justifiable homicide though within its let
ter, for where a man was beset by thieves

m Fost. 301. 1 Hawk. P. C. 77.
o 1 Hawk. P. C. 77.

one of them, he was held not within the
act. Fost. 298.

(11) See the provisions of the 43 Geo.

III. c. 58. (commonly called Lord Ellen

in his house, who neither struck him nor

borough's act) as to maliciously shooting
at, &c. with intent to murder, and the de

had any weapon drawn, and he stabbed

cisions thereon, post.
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believe punished almost universally throughout the world with
death.

The words of the Mosaical law (over and above the

general precept to Noah,” that “whoso sheddeth man's blood,
by man shall his blood be shed”) are very emphatical in pro
hibiting the pardon of murderers.” “Moreover ye shall take
no satisfaction for the life of a murderer, who is guilty of death,
but he shall surely be put to death; for the land cannot be
cleansed of the blood that is shed therein, but by the blood of
him that shed it.” And therefore our law has provided one
course of prosecution (that by appeal, of which hereafter),
wherein the king himself is excluded the power of pardoning
murder; so that, were the king of England so inclined, he could
not imitate that Polish monarch mentioned by Puffendorf:

who thought proper to remit the penalties of murder to all the
nobility, in an edict with this arrogant preamble, “nos, divini
juris rigorem moderantes, &c.” But let us now consider the de
finition of this great offence. .
Definition of

The name of murder (as a crime) was anciently applied only
to the secret killing of another;' (which the word moerda signi
[195 J fies in the Teutonic language;") and it was defined, “homicidium
quod nullo vidente, nullo sciente, clam perpetratur:” for which
the vill wherein it was committed, or (if that were too poor) the
whole hundred was liable to a heavy amercement; which

murder.

amercement itself was also denominated murdrum."

This was

an ancient usage among the Goths in Sweden and Denmark;

who supposed the neighbourhood, unless they produced the
murderer, to have perpetrated or at least connived at the mur
der:* and, according to Bracton,” was introduced into this

kingdom by king Canute, to prevent his countrymen the Danes
from being privily murdered by the English; and was after
wards continued by William the Conqueror, for the like security
to his own Normans.” And therefore if, upon inquisition had,
it appeared that the person found slain was an Englishman (the
presentment whereof was denominated englescherie"), the country
seems to have been excused from this burthen.

But, this dif

ference being totally established by statute 14 Edw. III. c. 4.
P Gen. ix. 6.

q Numb. xxxv. 31.
r L. of N. b. 8. c. 3.
• Dial. de Scacch. l. 1. c. 10.

* Stiernh. de jure Sueon. l. 3. c. 3. The word murdre in our old statutes also signi
fied any kind of concealment or stifling. So in the statute of Exeter, 14 Edw. I. “je
riens ne celerai, ne sufferai estre celé ne murdré:” which is thus translated in Fleta, l. 1.
c. 18. § 4. “Nullam veritatem celabo, nec celari permittam mec murdari.” And the words
“pur murdre le droit” in the articles of that statute, are rendered in Fleta, ibid. § 8.
“projure alicuñus murdriendo.”
u Glanv. l. 14. c. 3.
"Bract. l. 3. tr. 2. c. 15. § 7. Stat. Marl. c. 26. Fost. 281.
* Stiernh. l. 3. c. 4.
y l. 3. tr. 2. c. 15,
* 1 Hal. P. C. 447.
a Bract. ubi supr.
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we must now (as is observed by Staundforde") define murder
in quite another manner, without regarding whether the party
slain was killed openly or secretly, or whether he was of Eng
lish or foreign extraction.
4.
Murder is therefore now thus defined or rather described by
sir Edward Coke;" “when a person of sound memory and dis
cretion, unlawfully killeth any reasonable creature in being,
and under the king's peace, with malice aforethought, either

express or implied.” The best way of examining the nature
of this crime will be by considering the several branches of this
definition.

First, it must be committed by a person of sound memory and The
offender
must be of
discretion: for lunatics or infants, as was formerly observed, are sound me
and
incapable of committing any crime: unless in such cases where mory
discretion.
they shew a consciousness of doing wrong, and of course a dis
cretion, or discernment, between good and evil. (12)
Next, it happens when a person of such sound discretion un- There
must
be an unlaw

tawfully killeth. The unlawfulness arises from the killing with ful killing.
out warrant or excuse; and there must also be an actual kill- [ 196 l
ing to constitute murder; for a bare assault, with intent to kill,
is only a great misdemesnor, though formerly it was held to be

murder." The killing may be by poisoning, striking, starving,
drowning, and a thousand other forms of death, by which human
nature may be overcome. And if a person be indicted for one

species of killing, as by poisoning, he cannot be convicted by
evidence of a totally different species of death, as by shooting
with a pistol, or starving.

But where they only differ in cir

cumstance, as if a wound be alleged to be given with a sword,
and it proves to have arisen from a staff, an axe, or a hatchet,

this difference is immaterial." Of all species of deaths, the
most detestable is that of poison; because it can of all others
be the least prevented either by manhood or forethought.' And
b P. C. l. 1. c. 10.
e 3 Inst. 319.

• 3 Inst. 47.
2 Hal. P. C. 185.

(12) See ante, 23. as to infants. In the
case of lunacy, where there is only such a
partial derangement as leaves the person
free to act or to forbear, in the particular
case in question, or where he is guilty of
the crime during a lucid interval, he will
be equally liable to punishment with those
who are perfectly sane. Earl Ferrers' case,

d 1 Hal. P. C. 425.

! 3 Inst 48.

10 Harg. St. Tr. 478. Where, however,
the mind labours under such a delusion,

that though it discerns some objects clear
ly, it is totally deranged as to the objects of
its attack, the party will be entitled to an
acquittal. See Erskine's Speeches, 5 vol.1.
Ridgway's ed. 1812. How far drunken
ness excuses a crime, see ante, 25, 6.
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therefore by the statute 22 H. VIII. c. 2. it was made treason,

and a more grievous and lingering kind of death was in
flicted on it than the common law allowed; namely, boiling to
death: (13) but this act did not live long, being repealed by
1 Edw. VI. c. 12. There was also, by the ancient common

law, one species of killing held to be murder, which may be
dubious at this day; as there hath not been an instance
wherein it has been held to be murder for many ages past:* I
mean by bearing false witness against another, with an express
premeditated design to take away his life, so as the innocent
person be condemned and executed." The Gothic laws pu
nished in this case, both the judge, the witnesses, and the pro
secutor: “peculiari poena judicem puniunt; peculiari testes, quorum

Jides judicem sedurit; peculiari denique et marima auctorem, ut
homicidam.” And, among the Romans, the ler Cornelia, de si
cariis, punished the false witness with death, as being guilty of
a species of assassination." And there is no doubt but this is
[197] equally murder in foro conscientiae as killing with a sword;
though the modern law (to avoid the danger of deterring wit
nesses from giving evidence upon capital prosecutions, if it
must be at the peril of their own lives) has not yet punished it
as such.(14) If a man however does such an act of which the
• Fost 132. In the case of Macdaniel and Berry, reported by sir Michael Foster,
though the then attorney general declined to argue this point of law, I have good
grounds to believe it was not from any apprehension of his that the point was not

maintainable, but from other prudential reasons. Nothing therefore should be con
cluded from the waiving of that prosecution. (14)
* Mirror. c. 1. § 9. Britt. c. 52. Bract. l. 3. c. 4.
| Steirnh. de jure Goth. l. 3. c. 3.
* Ff. 48.8.1.
(13) This extraordinary punishment
seems to have been adopted by the legis
lature, from the peculiar circumstances of
the crime which gave rise to it; for the
preamble of the statute informs us, that
John Roose, a cook, had been lately con
victed of throwing poison into a large pot
of broth, prepared for the bishop of Ro

chester's family, and for the poor of the
parish ; and the said John Roose was by
a retrospective clause of the same statute
ordered to be boiled to death. Lord Coke

poison with intent to murder, he, his coun
sellors, aiders, and abettors, shall be

guilty of felony without benefit of clergy.
So the attempt to murder by poison, which
by the common law was only a misde
meanor, is now made a capital crime
Christian's note.

(14) The guilt of him who takes away
the life of an innocent man by a false oath,
is much more atrocious than that of an

assassin, who murders by a dagger or by
poison. He who destroys by perjury, adds
to the privation of life public ignominy,
the most excruciating of tortures to an ho

mentions several instances of persons suf
fering this horrid punishment. 3 Inst. 48.
Murder of malice prepense, was made

nourable mind, and reduces an innocent

high treason in Ireland, by 10 Hen. VII.

family to ruin and infamy; but notwith

c. 21. Irish Statutes. By the 43 Geo.III.

standing this is the most horrid of all
crimes, yet there is no modern authority
to induce us to think that it is murder by
the law of England: lord Coke says ex
pressly, “it is not holden for murder at

c. 58, it is enacted, that if any person shall
wilfully and maliciously administer to, or
cause to be administered to, or taken by,
any of his majesty's subjects any deadly
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probable consequence may be, and eventually is, death; such
killing may be murder, although no stroke be struck by himself,
and no killing may be primarily intended : as was the case of
the unnatural son, who exposed his sick father to the air, against
his will, by reason whereof he died; of the harlot, who laid her
child under leaves in an orchard, where a kite struck it and

killed it;" and of the parish-officers, who shifted a child from
parish to parish, till it died for want of care and sustenance." (15)
So too, if a man hath a beast that is used to do mischief; and

he knowing it, suffers it to go abroad, and it kills a man; even
this is manslaughter in the owner: but if he had purposely
turned it loose, though barely to frighten people, and make what
is called sport, it is with us (as in the Jewish law) as much
murder, as if he had incited a bear or dog to worry them.”(16)

If a physician or surgeon gives his patient a potion or plaister

º:

gr

to cure him, which contrary to expectation kills him, this is
neither murder, nor manslaughter, but misadventure; and he
shall not be punished criminally, however liable he might for
merly have been to a civil action for neglector ignorance:P but
it hath been holden, that if it be not a regular physician or sur
geon, who administers the medicine or performs the operation,
it is manslaughter at the least." Yet sir Matthew Hale very
justly questions the law of this determination." (17). In order
11 Hawk. P. C. 78.
• Ibid. 431.
q Britt. c. 5.

m 1 Hal. P. C. 452.

n Palm. 545.

P Mirr. c. 4. § 16. See Vol. III. pag. 122.
4 Inst. 251.

this day.” 3Inst. 48. See also Fost. 132.
Such a distinction in perjury would be
more dangerous to society, and more re
pugnant to principles of sound policy, than
in this instance the apparent want of seve
rity in the law. Few honest witnesses
would venture to give evidence against a
prisoner tried for his life, if thereby they
made themselves liable to be prosecuted
as murderers.-Christian's note.

r 1 Hal. P. C. 430.

door, which kills him by corrupting the
air which he breathes, will be murder.
1 Hale, 432.

(16) See 3 East, 595, 6.
(17) It is not murder to work on the
imagination so that death ensues, or to
call the feelings into so strong an exer
cise as to produce a fatal malady, though
such acts, if not malicious, spring from a
criminal thoughtlessness. Post, 204. 1

(15) Or if a master refuse his appren
tice necessary food or sustenance, or treat

Hale, 429. If a wound itself be not mor

him with such continued harshness and

so and terminates fatally, and it can be

severity as his death is occasioned thereby,
the law will imply malice, and the offence
will be murder. Leach, 127. 2 Camp.650.;
and see 1 Russ. 621. If a prisoner die by
the cruelty or neglect of the gaoler, or, in

tal, but by improper applications becomes
clearly shewn that the medicine and not
the wound was the cause of the death,

the party who inflicted the wound will

not be guilty of murder. 1 Hale, 428. But
where the wound was adequate to pro

legal language, by duress of imprisonment,

duce death, it will not be an excuse to

the party actually offending is criminalin
this degree. Fost. 321.; and see 2Stra. 856.
2 Lord Raym. 1578. Fost. 322. Laying
moisome and poisonous filth at a man's

shew that, had proper care been taken, a
recovery might have been effected. 1
Hale, 428.
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also to make the killing murder, it is requisite that the party
die within a year and a day after the stroke received, or cause
of death administered; in the computation of which, the whole
day upon which the hurt was done shall be reckoned the first.”

...

Farther; the person killed must be “a reasonable creature in

be a reason being, and under the king's peace,” at the time of the killing.

:::::::: Therefore to kill an alien, a Jew, or an outlaw, who are all under

"Tigs I

the king's peace and protection, is as much murder as to kill
the most regular-born Englishman; except he be an alien
enemy in time of war." To kill a child in its mother's womb,
is now no murder, but a great misprision : but if the child be
born alive, and dieth by reason of the potion or bruises it re
ceived in the womb, it seems, by the better opinion, to be
murder in such as administered or gave them."(18) But, as there
is one case where it is difficult to prove the child’s being born

alive, namely, in the case of the murder of bastard children by
the unnatural mother, it is enacted by statute 21 Jac. I. c. 27.
that if any woman be delivered of a child which if born alive
should by law be a bastard; and endeavours privately to con
ceal its death, by burying the child or the like; the mother so
offending shall suffer death as in the case of murder, unless she
can prove by one witness at least that the child was actually
born dead. This law, which savours pretty strongly of severity,
in making the concealment of the death almost conclusive evi
dence of the child's being murdered by the mother, is never
theless to be also met with in the criminal codes of many other
nations of Europe; as the Danes, the Swedes, and the French."
But I apprehend it has of late years been usual with us in
England, upon trials for this offence, to require some sort of
presumptive evidence that the child was born alive, before the
other constrained presumption (that the child whose death is
concealed, was therefore killed by its parent) is admitted to con
vict the prisoner. (19)
* 1 Hawk. P. C. 79.
! 3 Inst. 50. 1 Hal. P. C. 433.
"3 Inst. 50. 1 Hawk. P. C. 80. but see 1 Hal. P. C. 433.

* See Barrington on the statutes, 425.

(18) This law is now altered by the
43 Geo. III. c. 58, which makes it a capital felony to administer any poison or

with fine and imprisonment, whipping,
public or private, or transportation for
not exceeding fourteen years.

noxious thing with intent to cause the
miscarriage of any woman quick with
child. In a subsequent section it is pro-

(19) By the 43 Geo. III. c. 58. this
harsh statute 21 Jac. I. and the similar
Irish act 6 Ann, which made it a capital

vided, that where the woman is not

crime to conceal the birth of a bastard

proved to be quick with child, the offence
is then a clergyable felony, punishable

child, are repealed, and it is enacted,
that trials in England and Ireland of wo.

th:
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Lastly, the killing must be committed with malice afore- The killing

thought, to make it the crime of murder. This is the grand ...
criterion which now distinguishes murder from other killing: thought.

and this malice prepense, malitia praecogitata, is not so properly
spite or malevolence to the deceased in particular, as any evil
design in general : the dictate of a wicked, depraved, and ma
lignant heart;" un disposition à faire un male chose;" and it may
be either express or implied in law.(20) Express malice is when
one, with a sedate deliberate mind and formed design, doth [1991

kill another: which formed design is evidenced by external
circumstances discovering that inward intention; as lying
in wait, antecedent menaces, former grudges, and concerted

schemes to do him some bodily harm.

This takes in the case

of deliberate duelling, where both parties meet avowedly with
an intent to murder: thinking it their duty as gentlemen, and
claiming it as their right, to wanton with their own lives and
those of their fellow-creatures; without any warrant or autho

rity from any power either divine or human, but in direct con
tradiction to the laws both of God and man; and therefore the

law has justly fixed the crime and punishment of murder on
them, and on their seconds also.” Yet it requires such a de
gree of passive valour to combat the dread of even undeserved
contempt, arising from the false notions of honour too gene
rally received in Europe, that the strongest prohibitions and
penalties of the law will never be entirely effectual to eradicate
this unhappy custom; till a method be found out of compelling
the original aggressor to make some other satisfaction to the
affronted party, which the world shall esteem equally reputable,
as that which is now given at the hazard of the life and fortune,
as well of the person insulted, as of him who hath given the in
sult. (21) Also, if even upon a sudden provocation one beats
another in a cruel and unusual manner, so that he dies, though
w Foster, 256.

* 2 Roll. Rep. 461.

1

Hal. P. C. 451.

* 1 Hawk. P. C. 82.

men charged with the murder of their
bastard children, shall be conducted by

R. C. C. 240. A woman may be found

2 Leach, 1095. 3 Camp. 371. Russ. &

the same rules of evidence, as other trials

guilty of concealment within the act,

for murder. But if the prisoner is ac
quitted of the murder, the jury may find

though, from appearances, it was pro
bable the child was stillborn, and though

that she endeavoured to conceal the birth

guilty ofconcealing,&c. applies not only to

the birth was probably known to an ac
complice. Russ. & R. C. C. 336.
(20) See the legal signification of the
term “malice,” explained Gilb. L. &
Evid. 190 to 195. Stark. on Evid. part
IV. 902 to 904. and ante, 3 vol. 124. note.
(21) See the law of duelling fully
stated 3 East Rep. 581, 6 East, 464,

a case where she is indicted, but where she

2 Bar. & Ald. 462.

of her child, and for that offence the

court may adjudge her to be imprisoned
in the county gaol or house of correction

for any time not exceeding two years.
The power given to the jury by this last
clause in the act, to find the defendant

is tried on the inquisition of the coroner.

-

BOOK IV.—OF PUBLIC WRONGS.

199

he did not intend his death, yet he is guilty of murder by ex
press malice; that is, by an express evil design, the genuine
sense of malitia. As when a park-keeper tied a boy, that was
stealing wood, to a horse's tail, and dragged him along the
park; when a master corrected his servant with an iron bar;
and a schoolmaster stamped on his scholar's belly; so that
each of the sufferers died: these were justly held to be mur
ders, because the correction being excessive, and such as

could not proceed but from a bad heart, it was equivalent to a
deliberate act of slaughter."(22) Neither shall he be guilty of
* 1 Hal. P. C. 454.473,474.

(22) Homicide may be and is often ex
tenuated by the circumstance of a mutual
contest arising from the spur of the oc
casion, where no undue advantage is
either sought or taken by either of the
parties. See 5 Burr. 2793. and cases
cited 1 East P. C. 241 to 246.

And in

this case, it is of no consequence from
whom the first provocationarises. 1 Hale,

guilty simply of felonious homicide, Fost.
292, see 5 Burr. 2794; and where after

mutual blows between the prisoner and
the deceased, the prisoner knocked down
the deceased, and after he was upon the
ground stamped upon his stomach and
belly with great force, it was held man
slaughter only. Russ. & Ry. C. C. 166.
On a quarrel between a party of keel-men

But if one with his sword drawn

and soldiers, one of the latter drew his

makes a pass at another whose sword is

sword to protect himself and his comrades

undrawn, and a combat ensues, if the

from the assaults of the mob, and killed a

former be killed, it will only be man
slaughter in the latter; but if the latter

person dressed like one of the former,

456.

whom he mistook for one of the keel-men;

fall, it will be murder in the former, for

and this was held to be no more than man

by making the pass before his adversary's

slaughter. Brown's case, 1 Leach, 148. If
A. stands with an offensive weapon in
the door-way of a room, wrongfully to
prevent T. S. from leaving it, and others
from entering, and C. who has a right to
the room struggles with him to get his
weapon from him, upon which D. a com

sword was drawn, he evinced an inten

tion not to fight with but to destroy him.
Kel. 61. Hawk. c. 31. s. 33, 4. (a). And
where a man upon occasion of some an
gry words, threw a bottle at the head of
his opponent and immediately drew, and
when his adversary returned the bottle,
stabbed him ; this was holden to be mur

der in him, because he drew previous to
the first aggression. Kel. 119. 2. Ld.
Raym. 1489. So if two bailiffs arrest a
man, and he abuse and threaten and strike

them, and bring pistols, declaring that
he will not be forced from his house, and
on high words arising between them, and
on the bailiffs being struck and provoked,

they fall on him and kill him, they will be
guilty of manslaughter only. 6 Hargr.
St. Tr. 195. Fost. 292, 3, 4. And where,

on an affray in a street, a soldier ran to
the combatants, and in his way a woman
struck him in the face with an iron patten
and drew a great deal of blood, on which
he struck her on the breast with the pom
mel of his sword; and on her running
away, immediately followed and stabbed
her in the back; he was holden to be

rade of A.’s stabs C., it will be murder in

D. if C. dies, Russ. & Ry. C. C.228.; see
a late case, where the judges entertaining
doubts as to whether the prisoner who
killed another in an affray was guilty of
murder, recommended him to a pardon.
Russ. & Ry. C. C. 43. Where, after mu
tual provocation, the deceased and his
opponent struggled, and in the course of
the contest the former received his mortal
wounds from a knife which the latter had

previously in his hand in use, though the
jury found the prisoner guilty of murder,
the judges held the conviction wrong,
and recommended him for a pardon. 1
Leach, 151. But in no case will previous

provocation avail, if it was sought for by
the act of the slayer, to afford him a pre

tence for gratifying his own malice. Nor
will it alter the case, that blows had pre

viously been given, if they evidently left
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a less crime, who kills another in consequence of such a wilful [2001
act, as shews him to be an enemy to all mankind in general;
as going deliberately, and with an intent to do mischief," upon
a horse used to strike, or coolly discharging a gun among a
multitude of people.” So if a man resolves to kill the next man
he meets, and does kill him, it is murder, although he knew
him not; for this is universal malice.

And, if two or more

come together to do an unlawful act against the king's peace,
of which the probable consequence might be bloodshed, as to
beat a man, to commit a riot, or to rob a park: and one of them
kills a man; it is murder in them all, because of the unlawful

act, the malitia praecogitata, or evil intended beforehand."(23)
Also in many cases where no malice is expressed, the law
will imply it: as where a man wilfully poisons another, in such
a deliberate act the law presumes malice, though no particular
enmity can be proved." And if a man kills another suddenly,
without any, or without a considerable provocation, the law
implies malice; for no person, unless of an abandoned heart,
would be guilty of such an act, upon a slight or no apparent
cause. No affront, by words or gestures only, is a sufficient
provocation, so as to excuse or extenuate such acts of violence

as manifestly endanger the life of another.' But if the person
so provoked had unfortunately killed the other, by beating him
in such a manner as shewed only an intent to chastise and not
to kill him, the law so far considers the provocation of con
tumelious behaviour, as to adjudge it only manslaughter, and
not murder." In like manner if one kills an officer of justice,
either civil or criminal, in the execution of his duty, or any of
his assistants endeavouring to conserve the peace, or any pri
vate person endeavouring to suppress an affray or apprehend a

felon, knowing his authority or the intention with which he
interposes, the law will imply malice, and the killer shall be
guilty of murder.” (24) And if one intends to do another fe
lony, and undesignedly kills a man, this is also murder.' Thus [2011
* Lord Raym. 143.
c 1 Hawk. P. C. 74.
• Ibid. 84.
f 1 Hawk P. C. 82. 1 Hal. P. C. 455,456.
g Fost. 291.
h 1 Hal. P. C. 457. Fost. 308, &c.
i 1 Hal. P. C. 465.

• 1 Hal. P. C. 455.

traces of a deadly revenge, which seeks
an opportunity of indulging itself by pro
voking a second contest to cover and ex
cuse a deliberate attempt on the life of
its object. 1 East P.C. 239, 240.
(23) And see cases in 3 Chit. C. L.
729.2 ed. A man encouraging and assist

ing another to commit self-murder isguilty
of murder. Russ. & R. C. C. 523. Where
in an act which is not malum in se, but

malum prohibitum (it being prohibited,
except to persons of a certain description),
as shooting at game, an unqualified person
will not be more guilty, if in shooting he

accidently kills a human being, than one
who is qualified. 1 Hale, 475. Fost. 259.

(24) As to what will amount to murder
in killing an officer, see 1 Chit. Crim.
Law, 2 ed. c. 2. 2 id. 729.
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if one shoots at A and misses him, but kills B, this is murder;

because of the previous felonious intent, which the law trans
fers from one to the other. The same is the case where one lays
poison for A ; and B, against whom the prisoner had no mali
cious intent, takes it, and it kills him; this is likewise murder."

So also if one gives a woman with child a medicine to procure
abortion, and it operates so violently as to kill the woman, this
is murder in the person who gave it." It were endless to go
through all the cases of homicide, which have been adjudged
either expressly, or impliedly malicious : these therefore may
suffice as a specimen; and we may take it for a general rule
that all homicide is malicious, and of course amounts to mur

der, unless where justified by the command or permission of the
law; ercused on the account of accident or self-preservation;
or alleviated into manslaughter, by being either the involuntary
consequence of some act, not strictly lawful, or (if voluntary)
occasioned by some sudden and sufficiently violent provocation.
And all these circumstances of justification, excuse, or allevi
ation, it is incumbent upon the prisoner to make out, to the
satisfaction of the court and jury: the latter of whom are to
decide whether the circumstances alleged are proved to have
actually existed; the former, how far they extend to take away
or mitigate guilt. For all homicide is presumed to be mali
cious, until the contrary appeareth upon evidence.'(25)
Punishment
of murder.

The punishment of murder, and that of manslaughter, was
formerly one and the same; both having the benefit of clergy;
so that none but unlearned persons, who least knew the guilt
of it, were put to death for this enormous crime." But now
by several statutes," the benefit of clergy is taken away from
murderers through malice prepense, their abettors, procurers,
and counsellors. In atrocious cases it was frequently usual
J 1 Hal. P. C. 466.

* Ibid 429.

* 23 Hen. VIII. c. 1,

| Fost. 255.

m 1 Hal. P. C. 450.

1 Edw. WI. c. 12. 4 & 5 Ph. & M. c. 4.

(25) Francis Smith was indicted for

represented the ghost, was only guilty of

murder at the Old Bailey, January 13,

a misdemeanor (a nuisance), and no
one would have had a right to have killed

1804. The neighbourhood of Hammer
smith had been alarmed by what was sup
posed to be a ghost. The prisoner went
out with a loaded gun with intent to ap
prehend the person who personated the
ghost; he met the deceased, who was
dressed in white, and immediately dis
charged his gun and killed him. Chief
Baron Macdonald, Mr. J. Rooke, and

Mr. J. Lawrence were unanimously of
opinion that the facts amounted to the
crime of murder. For the person who

him, even if he could not otherwise have

been taken. The jury brought in a ver
dict of manslaughter, but the court said
they could not receive that verdict; if the
jury believed the witnesses, the prisoner
was guilty of murder; if they did not be
lieve them, they must acquit. Upon this
they found a verdict of guilty. Sentence
of death was pronounced, but the prisoner
was reprieved.—Christian's note.
-
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for the court to direct the murderer, after execution, to be hung

upon a gibbet in chains near the place where the fact was com

mitted : but this was no part of the legal judgment; and the
like is still sometimes practised in the case of notorious thieves.

This, being quite contrary to the express command of the mo
saical law,” seems to have been borrowed from the civil law:

which, besides the terror of the example, gives also another rea
son for this practice, viz. that it is a comfortable sight to the
relations and friends of the deceased.” But now in England,
it is enacted by statute 25 Geo. II. c. 37. that the judge, before
whom any person is found guilty of wilful murder, shall pro
nounce sentence immediately after conviction, unless he sees
cause to postpone it; and shall, in passing sentence, direct him
to be executed on the next day but one (unless the same shall
be Sunday, and then on the Monday following), (26) and that
his body be delivered to the surgeons to be dissected and ana
tomized:" and that the judge may direct his body to be after
wards hung in chains, (27) but in nowise to be buried without
o “The body of a malefactor shall not remain all night upon the tree, but thou shalt
in any wise bury him that day, that the land be not defiled.” Deut. xxi. 23.
P “Famosos latrones, in his locis, ubi grassati sunt, furca figendos placuit; ut, et con
spectu deterreantur alii, et solatio sit cognatis interemptorum eodem loco poena reddita, in
q Fost. 107.
quotatrones homicidia fecissent.” Ff. 48. 19. 28. § 15.
(26) William Wyatt was convicted

ory only, without invalidating the judg

before Chambre, J. at Cornwall Lent as

ment when omitted, or preventing the
entry of the proper judgment and record,
specifying the time of execution. 2d.
Whether supposing the specification of

sizes, 1812, upon an indictment for mur
der. The day of the week on which the
trial took place was Thursday; but by mis
take it was supposed to be Friday, and in

time to be a necessary act in pronouncing

passingsentence the execution was direct

sentence, the error was not legally cor

ed to be on the following Monday instead

rected by what was done in open court
the next morning, the court not having
proceeded to any other business whatever
in the intermediate time. The judges on

of Saturday. Immediately after sentence
the court was adjourned till the next morn

ing, without the intervention of any other

conference held, that the stat. 25 G. II.

business, and the error being discovered
soon after the adjournment, the prisoner
was directed to be brought up at the sitting
of the court in the morning, which was
accordingly done, and the sentence was

c. 37. is directory only so far as it requires

the time of the execution to be expressed
in pronouncing the sentence, and there
fore the error in this case was rightly and
legally corrected by the proceedings on
the following morning, no other business
having intervened between the conviction
and pronouncing sentence. The prisoner
was accordingly executed. 2 Burn J. 24.

given before any other business was en
tered upon, to be executed on the Satur
day; an order was then made, pursuant
to the authority given by the 4th and 7th
sections of stat. 25 G. I.I. c. 37, to stay
the execution and relax the restraints im

posed by the act, in erder to take the opi
nion of the judges upon the following
questions. 1st. Whether the statute so
far as it requires the time of the execution

to be expressed in pronouncing the sen

ed. 1044.

(27) The judge, if he thinks it advis
able, may afterwards direct the hanging
in chains, by a special order to the she
riff; but it does not form any part of the
judgment. Fost. 107.

tence, is not to be considered as direct
WOL.

1 W.

r
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dissection. And, during the short but awful interval between
sentence and execution, the prisoner shall be kept alone, and
sustained with only bread and water. But a power is allowed
to the judge, upon good and sufficient cause, to respite the exe
cution, and relax the other restraints of this act.

By the Roman law, parricide, or the murder of one's parents
or children, was punished in a much severer manner than any
other kind of homicide. After being scourged, the delinquents
were sewed up in a leathern sack, with a live dog, a cock, a
viper, and an ape, and so cast into the sea." Solon, it is true,
in his laws, made none against parricide; apprehending it im
possible that any one should be guilty of so unnatural a bar
barity.” And the Persians, according to Herodotus, enter
tained the same notion, when they adjudged all persons who
killed their reputed parents to be bastards. And, upon some
[ 203 ] such reason as this, we must account for the omission of an
exemplary punishment for this crime in our English laws;
which treat it no otherwise than as simple murder, unless the
child was also the servant of his parent."

For, though the breach of natural relation is unobserved, yet
the breach of civil or ecclesiastical connexions, when coupled
with murder, denominates it a new offence, no less than a spe
cies of treason, called parva proditio, or petit treason: which
however is nothing else but an aggravated degree of murder;"

although on account of the violation of private allegiance, it is
stigmatized as an inferior species of treason." And thus, in
the ancient Gothic constitution, we find the breach both of
natural and civil relations ranked in the same class with crimes

against the state and the sovereign."
Petit treason.

Petit treason, according to the statute 25 Edw. III. c. 2.,
may happen three ways: by a servant killing his master, a
wife her husband, or an ecclesiastical person (either secular or
regular) his superior, to whom he owes faith and obedience.(28)

A servant who kills his master, whom he has left, upon a
grudge conceived against him during his service, is guilty of
* Ff. 41.9. 9.

• Cic. pro S. Roscio, $ 25.

v Foster, 107. 324. 336.

t 1 Hal. P. C. 380.

* See pag. 75.

w “Omnium gravissima censetur visfacta ab incolis in patriam, subditis in regem, liberis
in parentes, maritis in urores (et vice versa), servis in dominos, aut etiam ab homine in semet
ipsan.” Stiernh. de jure Goth. l. 3. c. 3.

(28) A servant killing his mistress
or his master's wife, is within the act.

East P. C. c. 5. s. 99.
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petit treason: for the traiterous intention was hatched while
the relation subsisted between them; and this is only an exe
cution of that intention.”

So if a wife be divorced a mensa et

thoro, still the vinculum matrimonii subsists; and if she kills

such divorced husband, she is a traitress.’ And a clergyman
is understood to owe canonical obedience to the bishop who
ordained him, to him in whose diocese he is beneficed, and also

to the metropolitan of such suffragan or diocesan bishop : and
therefore to kill any of these is petit treason.” As to the rest,
whatever has been said, or remains to be observed hereafter,

with respect to wilful murder, is also applicable to the crime of
petit treason, which is no other than murder in its most odious [204]
degree: except that the trial shall be as in cases of high trea
son, before the improvements therein made by the statutes of
William III." But a person indicted of petit treason may be
acquitted thereof, and found guilty of mamslaughter or mur
der:* and in such case it should seem that two witnesses are

not necessary, as in case of petit treason they are. (29) Which
crime is also distinguished from murder in its punishment.
The punishment of petit treason, in a man, is to be drawn Punishment
of petit
and hanged, and in a woman to be drawn and burnt:" the idea treason.
of which latter punishment seems to have been handed down
to us by the laws of the ancient Druids, which condemned a
woman to be burnt for murdering her husband;" and it is now

the usual punishment for all sorts of treasons committed by
those of the female sex."(30) Persons guilty of petit treason
were first debarred the benefit of clergy, by statute 12 Hen.
VII. c. 7. which has been since extended to their aiders, abet
tors, and counsellors, by statute 23 Hen. WIl I. c. 1. and 4 &
5 P. & M. c. 4.
x 1 Hawk. P. C. 89.1 Hal. P. C. 380. y 1 Hal. P. C. 381. * Ibid. a Fost. 337.
b Foster, 106. 1 Hal. P. C. 378. 2 Hal. P. C. 184. * 1 Hal. P.C. 382. 3 Inst. 311.
d Caesar de bell. Gall. l. 6. c. 18.
* See pag. 93.
-

(29) A person indicted for petit trea

be subject besides to the same judgment

son, may upon the evidence of one wit
mess be convicted of murder, though ac

with regard to dissection and the time of

quitted of the petit treason. Radbourne's

II, c. 37. in cases of murder. Soon after
the passing of the 25 Geo. II. c. 37. the
majority of the judges agreed, that in the
case of men convicted of petit treason,

case, Leach, 363.

(30) By the 30 Geo. III. c. 48. women
shall no longer be sentenced to be burnt;
but in all cases of high and petit treason

execution as is directed by the 25 Geo.

the judgment introduced by that statute

they shall be condemned to be drawn and

should be added to the common law judg

hanged, and in petit treason they shall

ment for petty treason. Fost. 107.
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CHAP. XV.

GF OFFENCES AGAINST THE PERSONS
OF INDIVIDUALS.

Crimes af.

fecting secu
rity of per
son while

living;

HAviNG in the preceding chapter considered the principal
crime, or public wrong, that can be committed against a
private subject, namely, by destroying his life; I proceed
now to inquire into such other crimes and misdemesnors,

as more peculiarly affect the security of his person, while
living.
which are
felonies or
misdemea
nors.

Felonies are

I. Mayhem.

Of these some are felonies, and in their nature capital;
others are simple misdemesnors, and punishable with a lighter
animadversion. Of the felonies the first is that of mayhem.
I. Mayhem, mayhemium, was in part considered in the pre
ceding volume,” as a civil injury: but it is also looked upon
in a criminal light by the law, being an atrocious breach of the
king's peace, and an offence tending to deprive him of the aid
and assistance of his subjects. For mayhem is properly de
fined to be, as we may remember, the violently depriving
another of the use of such of his members as may render him
the less able in fighting, either to defend himself, or to annoy
his adversary.” And therefore the cutting off, or disabling, or
weakening a man's hand or finger, or striking out his eye or
foretooth, or depriving him of those parts the loss of which in
all animals abates their courage, are held to be mayhems. But
the cutting off his ear, or nose, or the like, are not held to be
mayhems at common law; because they do not weaken but
only disfigure him.

By the ancient law of England he that maimed any man,
whereby he lost any part of his body, was sentenced to lose the
* See Vol. III. pag. 121.

* Britt. l. 1. c. 25. 1 Hawk. P. C. 111.
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like part; membrum pro membro; which is still the law in Sweden."
But this went afterwards out of use: partly because the law of
retaliation, as was formerly shewn,” is at best an inadequate
rule of punishment; and partly because upon a repetition of
the offence the punishment could not be repeated. So that, by
the common law, as it for a long time stood, mayhem was only
punishable with fine and imprisonment; unless perhaps the
offence of mayhem by castration, which all our old writers held
to be felony: “et sequitur aliquando poena capitalis, aliquando
perpetuum erilium, cum omnium bonorum ademptione.” And
this, although the mayhem was committed upon the highest
provocation."
But subsequent statutes have put the crime and punish
ment of mayhem more out of doubt. For first, by statute
5 Henry IV. c. 5. to remedy a mischief that then prevailed of
beating, wounding, or robbing a man, and then cutting out his
tongue, or putting out his eyes, to prevent him from being an

evidence against them, this offence is declared to be felony, if
done of malice prepense; that is, as sir Edward Coke' explains
it, voluntarily, and of set purpose, though done upon a sudden
occasion. • Next, in order of time, is the statute 37 Hen. VIII.

c.6. which directs, that if a man shall maliciously and unlaw
fully cut off the ear of any of the king's subjects, he shall not
only forfeit treble damages to the party grieved, to be recovered
by action of trespass at common law, as a civil satisfaction;
but also 10l. by way of fine to the king, which was his criminal
amercement. The last statute, but by far the most severe and
effectual of all, is that of 22 & 23 Car. II. c. 1., called the Co

ventry act; being occasioned by an assault on sir John Coven
try in the street, and slitting his nose, in revenge (as was
supposed) for some obnoxious words uttered by him in parlia

ment.

By this statute it is enacted, that if any person shall

of malice aforethought, and by lying in wait, unlawfully cut out
or disable the tongue, put out an eye, slit the nose, cut off

a nose or lip, or cut off or disable any limb or member of any
other person, with intent to maim or to disfigure him; such person,
• 3 Inst. 118.-Mes, si la pleynte soit faite de femme qu'avera tolle a home ses membres,
en tiel case perdra le feme la ume meyn parjugement, come le membre dount ele avera tres
passe. (Brit. c. 25.)
* Stiernhook de jure Sueon. l. 3. t. 3.
* See pag. 12.
f 1 Hawk. P. C. 112.
* Brac. fol. 144.
* Sir Edward Coke (3 Inst, 62.) has transcribed a record of Henry the Third's time,
(Claus. 13 Hen. III. m. 9.) by which a gentleman of Somersetshire and his wife ap

pear to have been apprehended and committed to prison, being indicted for dealing
thus with John the monk, who was

º
in adultery with the wife.
3 Inst, 62.
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his counsellors, aiders, and abettors, shall be guilty of felony
without benefit of clergy." (1)
* On this statute Mr. Coke, a gentleman of Suffolk, and one Woodburn, a labourer,
were indicted in 1722; Coke for hiring and abetting Woodburn, and Woodburn for
the actual fact of slitting the nose of Mr. Crispe, Coke's brother-in-law. The case
was somewhat singular. The murder of Crispe was intended, and he was left for
dead, being terribly hacked and disfigured with a hedge-bill; but he recovered. Now

the bare intent to murder is no felony; but to disfigure with an intent to disfigure, is
made so by this statute; on which they were therefore indicted. And Coke, who

was a disgrace to the profession of the law, had the effrontery to rest his defence
upon this point, that the assault was not committed with an intent to disfigure, but
with an intent to murder; and therefore not within the statute. But the court held,

that if a man attacks another to murder him with such an instrument as a hedge-bill,

º:

which cannot but endanger the
him ; and in such attack happens not to
kill, but only to disfigure him; he may be indicted on this statute; and it shall be

left to the jury to determine whether it were not a design to murder by disfiguring,
and consequently a malicious intent to disfigure as well as to murder. Accordingly
the jury found them guilty of such previous intent to disfigure, in order to effect their

principal intent to murder, and they were both condemned and executed. (State Trials,

VI. 212.)
(1) To constitute the offence against
which this provision was directed, there
must be a maiming—a lying in wait—and
an intent to disfigure.
There must be a maiming, and for this

purpose a wound in the throat, or on the
neck, will not suffice to bring the offender
within the statute. 1 Leach, 51.

But to

constitute a slitting the nose, it is not ne

cessary that the nostrils should be perſo
rated, for a wound across the upper part
of the nose, on a level with the eyes, if it

lying in wait within the statute. 1 Leach,
57. n. (a). 1 East P. C. 397, 8. Where,
however, the injury arises out of a sud

den attack, though the prisoner is en
gaged in an unlawful purpose, the of.
fence will not be capital. This was held

where the defendant was stealing tur
nips, and on being accosted by a servant
of the owner, struck him with an instru
ment of iron and wood, which he had
with him. 1 Leach, 187. And where the

commander of a press-gang wounded a

cuts the flesh, and divides the frontal ves

person in the attempt to impress him,

sels of the forehead, will fix the party by
whom it was given,with the guilt of a capi

who resisted, not being liable to be taken,
though antecedent malice was proved, it
was held, that a sufficient lying in wait

tal felony. 1 Leach,55, 6 Harg. St.Tr.223.
There must be a lying in wait. But it
is not necessary that the prisoner should
lurk in any particular place, and effect
the mischief by suddenly rushing from it.
It will suffice if, having formed an inten
tion to maim, he takes a convenient op
portunity of effecting his purpose. 1 Leach,
259. And, therefore, where the party

had not been shewn. 1 East P. C. 399.

injured was surrounded by a gang of

maiming, and the party, though wounded,
recovers, this deeper guilt will be no ex
cuse, for the primary intent to maim will
not be merged in the ultimate design to
kill. 6 Harg. St. Tr. 211. Russ. & R.
C. C. 362. And the question of intent is

thieves, and, in the scuffle, some of the

party asked the rest where their knives
were, on which the defendant struck at

and maimed him, it was left to the jury
to determine whether he had deliberate

intention to wound, and they found him
guilty. 1 Leach, 259. So where the pri
soner was in concert with pickpockets,
to cut or stab those who should oppose
them, and, in prosecution of this inten
tion, he ran to a person who had appre
hended one of his associates, and maimed
him with a knife, this was holden to be a

These cases shew the different construc

tion put on the common and statute law,
for in any of these cases, had death en
sued, malice would have been implied,
and the parties convicted of murder.
There must be an intent to disfigure.

But if the design was to murder by

matter of fact for the consideration of the

jury, and not a point of law for the deci
sion of the judge, Id. ibid. It is not ne
cessary that the intention to maim should

be directed against any particular indi
vidual; for if it be general against any
person who may resist an unlawful pur
pose, the offender will be liable, though
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Thus much for the felony of mayhem: to which may be added
the offence of wilfully and maliciously shooting at any person
in any dwelling-house or other place; an offence, of which the
probable consequence may be either killing or maiming him.
This, though no such evil consequence ensues, is made felony [208 J
without benefit of clergy by statute 9 Geo. I. c. 22., and there
upon one Arnold was convicted in 1723 for shooting at lord
Onslow; but, being half a madman, was never executed, but
confined in prison, where he died about thirty years after.(2)
the party injured

k a stranger,

1 Leach,

the parties would be guilty only of a mis

55. 1 East P. C. 396. ; and see infra,

demeanor. Sir W. Jones, 432. Kel. 131.

cases in the 43 Geo. III. c. 58.
But most of the nice constructions

It has been held, that the striking with a
square iron bar was not within the act,

which have been put on the statute of
Charles are now become unimportant,

but in this case, the wound was not in
cised, but contused and lacerated, Adam's
case, O. B. sessions, 1808. 2 Stark. on

for the 43 Geo. III. c. 58. enacts, “that

any person stabbing or cutting another
with intent to murder, rob, maim, dis

figure, or disable him, or to do him some
other grievous bodily harm, or to oppose
his own apprehension, or the lawful taking
of an accomplice, shall be guilty of felony
without benefit of clergy, provided that
if under the circumstances, had the party
been killed, it would not have been
murder at common law, the defendant

shall be acquitted.”
This act only made the offence capital
if committed in England or Ireland, and

Evidence, 923. n. (e). The nature of the
tround, and not of the instrument, seems
the proper test of decision. 1d.
Malice is an essential requisite to con
stitute the offence, see Leach, 323. ; but

it is not necessary that express and par
ticular malice against the individual cut
should be proved, general malice is suf

ficient. An intent to do grievous bodily
harm, is sufficient; though the wound is

slight, and not in a vital part, the ques
tion is not what the wound is, but what

wound was intended, 1 Ry. & Moody

it was not so if committed at sea, Russ.

C. C. 93.; and see 2 Stark. on Evidence,

& Ry. C. C. 286.; but now, by 1 Geo.
IV. c. 90, s. 1. it is provided, that the

924. and supra. The intention may be
shewn by previous malicious acts against
the person wounded. Russ. & Ry. C. C.
531. Where the primary and principal

crimes and offences mentioned in the
43 Geo. III. c. 58. which shall be com

mitted on the high seas, out of the body
of any county, shall be liable to the same
punishment as if committed on land in
England or Ireland, and shall be inquired
of, as treasons, &c. are by 28 Hen. VIII.
c. 15. See object of 43 Geo.III. c. 58. Holt

intention of the prisoner was to commit
one crime, but in order to effect it he in

tentionally did a grievous bodily harm,
the case was considered within the act.

Russ. & Ry. C. C. 362.
With respect to the words “grievous

C. N. P. 472. n. As to Scotland, see infra.

bodily harm,” it is not necessary to con

As to what may be considered a cut
ting, within the act, it has been held,
that where it is inflicted by an instru
ment capable of cutting, the case is with
in the act, though the instrument be not
intended for cutting, nor ordinarily used
to cut, but generally used to force open
drawers, doors, &c. and though the in

stitute the offence within the act, that the

tention was not to cut, but to inflict some

other mischief. Russ. & Ry. C. C. 78. A
striking over the face with the sharp or
claw part of a hammer, is a sufficient
cutting within the act, Russ. & Ry. C. C.
104.; but if the blunt end be employed,

injury should be eventually dangerous,
Russ. & Ry. C. C. 362.; sed vide Holt
C. N. P. 469.

By the 6 Geo. IV. c. 126. provision is
made in Scotland for preventing malicious
shooting, and attempting to discharge
loaded fire-arms, stabbing, poisoning,
disfiguring, or disabling, &c. persons,
punishing the offence with death.
(2) To bring an offence within this

provision, it is not necessary he should be
disguised. 8 Harg. S.T. 313.
The essence of this crime consists in

208
II. Forcible
abduction;
stealing an
heiress.
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II. The second offence, more immediately affecting the per
sonal security of individuals, relates to the female part of his
majesty's subjects; being that of their forcible abduction and
marriage; which is vulgarly called stealing an heiress. For by
statute 3 Hen. VII. c. 2., it is enacted, that if any person shall
for lucre take any woman, being maid, widow, or wife, and hav
ing substance either in goods or lands, being heir apparent to
her ancestors, contrary to her will; and afterwards she be mar
ried to such misdoer, or by his consent to another, or defiled;
such person, his procurers and abettors, and such as knowingly
receive such woman, shall be deemed principal felons; and by
statute 39 Eliz. c. 9., the benefit of clergy is taken away from
all such felons, who shall be principals, procurers, or accesso
ries before the fact. (3)
maliciously shooting; no act of shooting
therefore will amount, under this statute,

to a capital offence, unless it be accom
panied with such circumstances as in
construction of law would have amounted

to the crime of murder, if death had en
sued from such an act; for there is no

arms, they must be so loaded as to be
capable of doing the mischief intended,
Russ. & Ry. C. C. 377. But if the in
strument be fired so near and in such a

direction as to be likely to kill or do other
grievous bodily harm, and with intent
that it should do so, the case will be

species of homicide in which malice forms
any ingredient, except that of murder;
it follows therefore that a shooting in the
transport of passion, excited by such a
degree of provocation, as would reduce
the homicide to the offence of manslaugh
ter, is not within the meaning of the sta
tute. Leach, 323. Three persons were in
dicted on the black act for shooting at the
prosecutor; they were all charged with the
single act, and the indictment was held
by all the judges of England to be suffi

within the act, though it be loaded with
powder and paper only. Russ. & Ry.

cient. Mr. J. Buller, 3 T.R. 105. Seven

harm, he, his counsellors, aiders, and

coalheavers were indicted together for
shooting at one Green; they were all
convicted and executed, though some had
no fire-arms, but they were present en
couraging those who fired. 1 East P. C.

abettors, shall be guilty of felony without
benefit of clergy; provided that if it shall
appear upon the trial that such shooting
and attempt to discharge fire-arms were

413. 1 Leach, 64.

C. C. 95.

By the 43 Geo. III. c. 58., if any per
son shall wilfully and maliciously shoot at
any of his majesty's subjects, or shall
present or level any kind of loaded fire
arms at any one, and attempt to dis
charge the same by drawing the trigger,
or in any other manner, with intent to
murder, rob, maim, disfigure, or disable

him, or to do him some grievous bodily

committed under circumstances that if

The words are shoot

death had ensued, the same would not

at, and where a man fired a gun in the

likely to effect his purpose, but where the
person intended to be hit was in a diffe

have amounted to the crime of murder,
then the person indicted shall be ac
quitted. And see as to Scotland, ante,
207. n. (1).
The preceding note (supra note 1),

rent direction, it was held by the court
at the Old Bailey that it was not a capi

the extension of the act to offences com

dark with intent to kill another in the di

rection which he thought was the most

tal crime within the statute. 1 East P. C.
412. And in an indictment on the 43 Geo.

III. c. 58. for attempting to discharge a
loaded blunderbuss at J.S., it was held,

that, in order to constitute the offence

ef attempting to discharge loaded fire

and what will be found in that note, as to

mitted on the sea,-the malice necessary
to be proved,—what is a shooting, and
what a bodily harm, within the act, will
be here applicable.
(3) The 1 Geo. IV. c. 115. repeals this,
and the offender is now to be punished
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In the construction of this statute it hath been determined,

1. That the indictment must allege that the taking was for
lucre, for such are the words of the statute.' 2. In order to

shew this, it must appear that the woman has substance either
real or personal, or is an heir apparent." 3. It must appear

that she was taken away against her will. 4. It must also appear
that she was afterwards married, or defiled. And though pos
sibly the marriage or defilement might be by her subsequent con
sent, being won thereunto by flatteries after the taking, yet this
is felony, if the first taking were against her will :" (4) and so
vice versa, if the woman be originally taken away by her own
consent, yet if she afterwards refuse to continue with the
offender, and be forced against her will, she may from that time
as properly be said to be taken against her will, as if she never [209 J

had given any consent at all; for till the force was put upon
her, she was in her own power." It is held that a woman, thus
taken away and married, may be sworn and give evidence
against the offender, though he is her husband de facto; con
trary to the general rule of law; because he is no husband de
jure, in case the actual marriage was also against her will.p In
cases indeed where the actual marriage is good, by the consent
of the inveigled woman obtained after her forcible abduction,
sir Matthew Hale seems to question how far her evidence

should be allowed: but other authorities" seem to agree, that
it should even then be admitted; esteeming it absurd, that the
offender should thus take advantage of his own wrong, and that
the very act of marriage, which is a principal ingredient of his
crime, should (by a forced construction of law) be made use of
to stop the mouth of the most material witness against him.
An inferior degree of the same kind of offence, but not at
tended with force, is punished by the statutes 4 & 5 Ph. & Mar.
11 Hawk. P. C. 110.
n 1 Hal. P. C. 660.

m 1 Hal. P. C. 660.

1 Hawk. P. C. 109.
P 1 Hal. P. C. 661.
State Trials, W. 455.

o 1 Hawk. P. C. 110.

q Cro. Car. 488.

3 Keb. 193.

with transportation for life, or for not
less than seven years; or with imprison
ment, with or without hard labour, for

not exceeding seven years.
(4) But if the forcible abduction is
confined to one county, and the marriage
be solemnized by consent in another, the

avail. Cro. Car. 488. Hob. 183. Hawk.
b. 2. c. 25. s. 40. 1 Russ. 820, 1. 1 East
P. C. 453. Where the female is under

no restraint at the time of marriage, those
who are present, but who are ignorant
of the previous circumstances, will not
share in the guilt of the abduction. Cro.

defendant cannot be indicted in either,

Car. 489. 493.

though had the force been continued into
the county where the marriage took
place, no subsequent consent would

the fact, see 1 East P. C. 453. 3 Chit.
Crim. L. 818.

As to accessories after
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c. 8. which enacts, that if any person, above the age of fourteen,
unlawfully shall convey or take away any woman child unmarried
(which is held to extend to bastards as well as to legitimate

children), within the age of sixteen years, from the possession
and against the will of the father, mother, guardians, or govern
ors, he shall be imprisoned two years, or fined at the discretion
of the justices; and if he deflowers such maid or woman child,
or without the consent of parents, contracts matrimony with

her, he shall be imprisoned five years, or fined at the discretion
of the justices, and she shall forfeit all her lands to her next of

1210)

kin, during the life of her said husband. (5) So that as these
stolen marriages, under the age of sixteen, were usually upon
mercenary views, this act, besides punishing the seducer, wisely
removed the temptation. But this latter part of the act is now
rendered almost useless, by provisions of a very different kind,
which make the marriage totally void,” in the statute 26 Geo. II.
c. 33. (6)

III. Rape.

III. A third offence, against the female part also of his ma
jesty's subjects, but attended with greater aggravations than
that of forcible marriage, is the crime of rape, raptus mulierum, or
the carnal knowledge of a woman forcibly and against her will.
r Stra. 1162.

• See Vol. I. p. 437, &c.

(5) It has been decided in the court
of exchequer, that she forfeits her lands
only during the life of her husband. Amb.
73. Though the more natural construc

East P. C. 457.

A mother, notwith

tion of the statute seems to be, that the

standing her subsequent marriage, retains
the guardianship of her child ; she has in
law the custody of her person, though
the daughter has voluntarily left her se

next heir shall retain them during the

veral hours before the contract of mar

life of the wife, even after the death of

riage; and the consent of the step
father is altogether immaterial. 3 Co.

the husband.

1 Brown. 23.

Under this

act there must have been always a refusal
in the parent or guardian to consent to
the marriage; and if he once assented, no
restriction can do away the effect of his
former approval. 3 Mod. 169. And if a
parent place a daughter under the care
of another who, by collusion, marries her
to his own son, the case will not be within

the act, if the marriage be solemnized in
a parish church, at a canonical hour, and

without any attempt at privacy. 3 Mod.
84. The principle of this case is dis

puted by Mr. East, who contends, that it
would protect a school-mistress in dis
posing of the female infants under her
care, in marriage; when it is manifest no
power of that kind is ever deputed, but
is impliedly reserved by the parent. 1

39. b.

On the general prohibitory clause of
this act, an indictmentmay be supported.
1 East P. C. 459. The mere fact of mar

riage with an infant without the consent
of her parents, seems not to be indict
able at common law. See Id, ibid. Andr.
312. Cro. Car. 465. If, however, this

be effected by conspiracy, by false pre
tences, by deceit, or other criminal prac
tices, the offender may be indicted, or an

information filed against him. Id. ibid.
As to conspiracies to marry paupers, &c.
see ante, 136. n. (19).

(6) But now by 4 Geo. IV. c. 76, such
a marriage would not be void; but means
are by that act pointed out for protecting
the child's property.
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This, by the Jewish law,' was punished with death, in case the
damsel was betrothed to another man; and in case she was not

betrothed, then a heavy fine of fifty shekels was to be paid to
the damsel’s father, and she was to be the wife of the ravisher

all the days of his life; without that power of divorce, which

was in general permitted by the mosaic law.
The civil law" punishes the crime of ravishment with death
and confiscation of goods: under which it includes both the
offence of forcible abduction, or taking away a woman from
her friends, of which we last spoke: and also the present offence
of forcibly dishonouring them; either of which without the
other, is in that law sufficient to constitute a capital crime.
Also the stealing away a woman from her parents or guardians,
and debauching her, is equally penal by the emperor's edict,
whether she consent or is forced ; “sive volentibus, sive nolenti

bus mulieribus, tale facinus fuerit perpetratum.” And this, in
order to take away from women every opportunity of offending

in this way: whom the Roman law supposes never to go astray,
without the seduction and arts of the other sex: and therefore,

by restraining and making so highly penal the solicitations of
the men, they meant to secure effectually the honour of the

women. “Sienim ipsi raptores metu, vel atrocitate poenae, ab
hujusmodi facinore se temperaverint, nulli mulieri, sive volenti, sive

molenti, peccandi locus relinquetur; quia hoc ipsum velle mullerum,
ab insidiis nequissimi hominis, qui meditatur rapinam, inducitur.
Nisi etenim eam solicitaverit, nisi odiosis artibus circumvenerit, non [21] ]

faciet eam velle in tantum dedecus sese prodere.” But our English
law does not entertain quite such sublime ideas of the honour

of either sex, as to lay the blame of a mutual fault upon one of
the transgressors only ; and therefore makes it a necessary in
gredient in the crime of rape, that it must be against the
woman’s will.

Rape was punished by the Saxon laws, particularly those of
king Athelstan," with death : which was also agreeable to the
old Gothic or Scandinavian constitution.”

But this was after

wards thought too hard : and in its stead another severe but
not capital punishment was inflicted by William the Con

queror; viz. castration, and loss of eyes; which continued till
after Bracton wrote, in the reign of Henry the Third. But in
order to prevent malicious accusations, it was then the law
* Deut. xxii. 25.

u Cod. 9. tit. 13.

*Steinnh, de jure Sueon, l. 3. c. 2,

* Bracton, l. 3. c. 28.

* LL. Gull. Conq. c. 19.
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(and, it seems, still continues to be so in appeals of rape"), that
the woman should immediately after, “dum recens fuerit male
ficium,” go to the next town, and there make discovery to some
credible persons of the injury she has suffered: and afterwards
should acquaint the high constable of the hundred, the coro
ners, and the sheriff with the outrage." This seems to corre
spond in some degree with the laws of Scotland and Arragon,”
which require that complaint must be made within twenty-four
hours: though afterwards by statute Westm. 1. c. 13. the time
of limitation in England was extended to forty days. At pre

sent there is no time of limitation fixed: for, as it is usually
now punished by indictment at the suit of the king, the maxim
of law takes place, that nullum tempus occurrit regi: but the
jury will rarely give credit to a stale complaint. During the
former period also it was held for law,” that the woman (by
consent of the judge and her parents) might redeem the of
fender from the execution of his sentence, by accepting him
for her husband; if he also was willing to agree to the ex
change, but not otherwise.
In the 3 Edw. I. by the statute Westm. 1. c. 13. the punish
[212 J ment of rape was much mitigated; the offence itself of ravish

ing a damsel within age (that is, twelve years old), either with
her consent or without, or of any other woman against her will,
being reduced to a trespass, if not prosecuted by appeal within
forty days, and subjecting the offender only to two years' im
prisonment, and a fine at the king's will. But this lenity being
productive of the most terrible consequences, it was in ten
years afterwards, 13 Edw. I., found necessary to make the of
fence of forcible rape felony by statute Westm. 2. c. 34. And
by statute 18 Eliz. c. 7. it is made felony without benefit of
clergy; as is also the abominable wickedness of carnally know
ing and abusing any woman child under the age of ten years;
in which case the consent or non-consent is immaterial, as by
reason of her tender years she is incapable of judgment and
discretion. Sir Matthew Hale is indeed of opinion that such

profligate actions committed on an infant under the age of
twelve years, the age of female discretion by the common law,
either with or without consent, amount to rape and felony: as
well since as before the statute of queen Elizabeth:" but that
law has in general been held only to extend to infants under
ten: though it should seem that damsels between ten and twelve
* 1 Hal. P. C. 631.

a Glan. l. 14. c. 6. Bract. l. 3. c. 28.
* Barrington, 142.
d 1 Hal. P. C. 631.

• Glanv, l, 14, c. 6. Bract. l. 3. c. 28.
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are still under the protection of the statute Westm. 1. the law
with respect to their seduction not having been altered by
either of the subsequent statutes.
A male infant, under the age of fourteen years, is presumed
by law incapable to commit a rape, and therefore it seems can
not be found guilty of it. For though in other felonies malitia
supplet aetatem, as has in some cases been shewn; yet, as to
this particular species of felony, the law supposes an imbecility
of body as well as mind.” (7)

The civil law seems to suppose a prostitute or common har
lot incapable of any injuries of this kind: not allowing any
punishment for violating the chastity of her, who hath indeed [213 ]
no chastity at all, or at least hath no regard to it. But the law
of England does not judge so hardly of offenders, as to cut off

all opportunity of retreat even from common strumpets, and to
treat them as never capable of amendment. It therefore holds

it to be felony to force even a concubine or harlot; because the
woman may have forsaken that unlawful course of life:* for, as
Bracton well observes,” “licet meretrir fuerit antea, certe tunc
temporis non fuit, cum reclamando nequitiae ejus consentire noluit.”
As to the material facts requisite to be given in evidence and inEvidence
rape.
proved upon an indictment of rape, they are of such a nature,
that though necessary to be known and settled, for the convic
tion of the guilty and preservation of the innocent, and therefore
are to be found in such criminal treatises as discourse of these

matters in detail, yet they are highly improper to be publicly
discussed, except only in a court of justice. (8) I shall there
e 1 Hal. P. C. 631.

f Cod. 9. 9. 22. Ff. 47. 2.39.
h fol. 147.

g 1 Hal. P. C. 629. 1 Hawk. P. C. 108.

(7) But an infant under fourteen may
be guilty as an abettor, if shewn to pos

offence is not complete without emission;

sess a mischievous discretion. 1 Hale,

latter, without the former, will not suf

630.

(8) It is presumed the learned com
mentator was unwilling to point out what
was necessary to constitute this offence,
as the commentaries were read in public;
but to practise the same reserve here,
would leave the work very imperfect. See
in general, 3 Chit. Crim. Law, 2 ed. 810.
&c. Stark, on Evid. tit. Rape. It has been
thought sufficient to constitute the offence
to shew penetration alone, while on the
other hand it has been contended that the

but it seems to be agreed by all, that the

fice. Lord Coke, in his Reports, sup
poses both circumstances must concur,
12 Co. 37., though he does not express
himself so clearly in his Institutes. Haw

kins, without citing any authority or hint
ing a doubt, declares the same opinion.
Hawk. b. 1. c. 41. s. 3. Hale, however,
differs from both, and considers the case

in Coke's Reports erroneous. 1 Hale,
628. In more modern times, prisoners
have been repeatedly acquitted in conse
quence of the want of proof of emission.
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fore merely add upon this head a few remarks from sir
Matthew Hale: with regard to the competency and credibility
of witnesses; which may, salvo pudore, be considered.

And, first, the party ravished may give evidence upon oath,
and is in law a competent witness; but the credibility of her
1 East P. C. 437,8. In one instance, on

487.

the other hand, the prisoner was found
guilty under the direction of Mr. Justice

decided that both circumstances were ne

gated by shewing that the woman yield
ed, at length, to violence, if her consent
was obtained by duress or threats of mur
der, Hawk. b. 1. c. 41. s. 6.; nor will any
subsequent acquiescence on her part do
away the guilt of the ravisher, and it is
no defence to shew that the prosecutrix

Bathurst, who did not consider this fact

as necessary to the consummation of the
guilt. But, in Hill's case, which was

argued in 1781, alarge majority of judges

However, the crime is not miti

cessary, though Buller, Loughborough,

was taken at first with her own consent,

and Heath, maintained a contrary opi

if she was afterwards forced against her

nion. 1 East P. C. 439. 2 Leach, 854.

will, East P. C. 444. Cro. Car. 485. ; as

This, then, seems to be the stronger opi
nion, and, at the present day, if no emis
sion took place, it would be more safe to
indict for the attempt to commit by which
means a severe punishment might be in
flicted. As to assaults, see post. Any

above shewn in the text.

penetration, however trifling, though it
do not break the hymen, is sufficient to
constitute a rape where there has been an
emission, 1 East P.C. 438. ; and whether

The circum

stance of the woman's generally submit
ting to illicit intercourse, will not dimi
nish the guilt of her ravisher, because she
is still under the protection of the law,
and must not be deprived of the oppor
tunity of repentance. Hawk. b. 1. c. 41.
s. 7. Formerly it was said to be no rape
for a man to have forcible knowledge of
his own concubine, 1 Hale, 628. Hawk.

both penetration and emission are neces
sary to constitute a rape or not, it is cer

b. 1. c. 41. s. 7.; but the law now pre
sumes the possibility of her return to vir

tain no direct evidence need be given of
the latter, but that it will be presumed on

tue. 1 Hale, 628. A man cannot, indeed,

proof of the former, until rebutted by the
prisoner. 2 Leach, 854. 1 East P.C. 440.

wife, for the matrimonial consent cannot

Presumptire evidence is admissible to prove
the offence, and if something occurs to
create an alarm to a party while he is

perpetrating the offence, it may be for a
jury to say whether he left the body re
infectá, because of the alarm, or whether
he had left it because his purpose was ac
complished, Russ. & Ry. C. C. 519.; and
where the prosecutrix swore that the pri
soner had his will of her, and remained

on her body as long as he pleased, but
could not speak to emission, it was held
sufficient evidence of an actual rape to
be left to a jury. East P. C. 440.

be himself guilty of a rape on his own
be retracted, 1 Hale, 629.; but he may
be criminal in aiding and abetting others
in such a design. 1 Harg. St. Tr. S88.
All who are present, of both sexes, aid
ing in the perpetration of rape, are prin
cipals in the second degree. Hawk. b. 1.
c. 41. s. 10. In rape there may be ac
cessories both before and after the fact,

for even if, according to Hale, it was
made felony by statute, as the act is silent
respecting accessories, it must have all
the accompaniments of felony at common
law. 1 Hale, 631, 2. In Rex v. Burgess
and others, Chester Spring assizes, 1813,
Burn J. 24th edit. 5.

5 Evans, Coll.

It is the essential character of this

crime, that it must be against the will of
the female on whom it is committed. And

if a woman be beguiled into her consent

by any artful means, it will not be a rape,
and therefore having carnal knowledge
of a married woman, under circumstances

Stat. Cl. 6, p. 244., upon an indictment
charging three persons jointly with the
commission of a rape, an objection was
taken that three persons could not be
guilty of the same joint act, but it was
overruled, on the ground that the legal
construction of the averment was only

which induced her to suppose it was her
husband, was held by a majority of

that they had done such acts as subjected
them to be punished as principals in the

judges not to be a rape. Russ. & Ry.C.C.

offence.
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testimony, and how far forth she is to be believed, must be left

to the jury upon the circumstances of fact that concur in that
testimony. For instance: if the witness be of good fame ; if
she presently discovered the offence, and made search for the
offender; if the party accused fled for it; these and the like
are concurring circumstances which give greater probability to
her evidence.

But, on the other side, if she be of evil fame,

and stand unsupported by others; if she concealed the injury
for any considerable time after she had opportunity to com
plain; if the place, where the fact was alleged to be com
mitted, was where it was possible she might have been heard,
and she made no outcry; these and the like circumstances [214 J
carry a strong, but not conclusive presumption that her testi

mony is false or feigned. (9)
. Moreover, if the rape be charged to be committed on an in

fant under twelve years of age, she may still be a competent
witness, if she hath sense and understanding to know the na

ture and obligations of an oath; or even to be sensible of the
wickedness of telling a deliberate lie. (10). Nay, though she
(9) But the rule respecting the time
that elapses before the prosecutrix com

though not authenticated by her signa
ture. 2 Leach, 854. 996.

plains will not apply where there is a

In order to shake the credibility of the

good reason for the delay, as that she was
under the control, or influenced by fear of

prosecutrix's testimony, her character for
chastity may be impeached by general
evidence, Hodgson's case, Stark. on Evi
dence, part iv. 1269. m. even although the
defendant has not attempted to impeach

her ravisher. 1 East P. C. 445.

And so

all other general rules, as they are de
duced from circumstances, must yield,
when they appear to be unsafe guides to
the discovery of truth. The state and
appearance of the prosecutrix, marks of
violence upon her person, and the torn
and disordered state of her dress recently

the prosecutrix's character for chastity on
cross examination, 2 Stark. 241. ; but

evidence of particular facts for this pur
pose is inadmissible, and the woman is
not compelled to answer whether she had

after the transaction, at the time of com

not connexion with other men, or with a

plaint, are material circumstances, which

particular person named. Russ. & Ry. C.

are always admissible in evidence. See 2
Stark. 241. If the prosecutrix be an in

Rep. 241., upon an indictment for an at

C. 211. The prisoner may, however,
shew that the prosecutrix has been previ
ously criminally connected with himself.
Stark, on Evidence, part iv. 1270. Where
the general character of the prosecutrix
for honesty has been impeached by cross
examination as to particular facts, evi
dence of subsequent good conduct is ad
missible on the part of the prosecutrix.

tempt to commit a rape upon an adult,

2 Stark. 241.

Holroyd, J. held, that the particulars of

(10) When the child does not suffi
ciently understand the nature and obliga
tion of an oath, the judge will put off the

fant of tender years, the whole of her ac
count recently given seems to be admis
sible, for it is of the highest importance
to ascertain the accuracy of her recollec
tion, East P. C. 443.

Stark. on Evi

dence, part iv. 1268. ; but in 2 Stark.

the complaint made by the prosecutrix
recently after the injury were not admis
sible in evidence. In the case of the death

of the prosecutrix, her depositions, taken
before a magistrate, are admissible,

trial, for the child to be instructed in the
mean time. Bac. Ab. Evid. a. Leach,
450. n.
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hath not, it is thought by sir Matthew Hale that she ought to
be heard without oath, to give the court information ; and
others have held, that what the child told her mother, or other

relations, may be given in evidence, since the nature of the case
admits frequently of no better proof. But it is now settled,
[Brazier's case, before the twelve judges, P. 19 G. III.] that
no hearsay evidence can be given of the declaration of a child
who hath not capacity to be sworn, nor can such child be ex
amined in court without oath: and that there is no determinate

age, at which the oath of a child ought either to be admitted
or rejected. Yet, where the evidence of children is admitted,
it is much to be wished, in order to render their evidence cre

dible, that there should be some concurrent testimony of time,
place, and circumstances, in order to make out the fact; and
that the conviction should not be grounded singly on the un
supported accusation of an infant under years of discretion.
There may be therefore, in many cases of this nature, witnesses
who are competent, that is, who may be admitted to be heard;
and yet, after being heard, may prove not to be credible, or
such as the jury is bound to believe. For one excellence of
the trial by jury is, that the jury are triers of the credit of the
witnesses, as well as of the truth of the fact.

[215 J

“It is true, says this learned judge," that rape is a most de
testable crime, and therefore ought severely and impartially, to
be punished with death; but it must be remembered that it is
an accusation easy to be made, hard to be proved, but harder
to be defended by the party accused, though innocent.” He

then relates two very extraordinary cases of malicious prosecu
tion for this crime, that had happened within his own observa
tion; and concludes thus: “I mention these instances, that

we may be the more cautious upon trials of offences of this na
ture, wherein the court and jury may with so much ease be im
posed upon, without great care and vigilance; the heinousness
of the offence many times transporting the judge and jury with
so much indignation, that they are overhastily carried on to
the conviction of the person accused thereof, by the confident
testimony of sometimes false and malicious witnesses.”
IV. Unna-

...

IV. What has been here observed, especially with regard to
the manner of proof, which ought to be the more clear in pro
portion as the crime is the more detestable, may be applied to
another offence, of a still deeper malignity; the infamous crime
1 Hal. P. C. 634.

* Ibid. 635,
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against nature, committed either with man or beast. A crime
which ought to be strictly and impartially proved, and then as
strictly and impartially punished. But it is an offence of so
dark a nature, so easily charged, and the negative so difficult
to be proved, that the accusation should be clearly made out:
for, if false, it deserves a punishment inferior only to that of
the crime itself.

I will not act so disagreeable a part, to my readers as well
as myself, as to dwell any longer upon a subject, the very
mention of which is a disgrace to human nature.(11) It will
be more eligible to imitate in this respect the delicacy of our
English law, which treats it, in its very indictments, as a crime
not fit to be named; “peccatum illud horribile, inter christianos
non nominandum.” A taciturnity observed likewise by the
edict of Constantius and Constans; “ubi scelus est id, quod non
proficit scire, jubemus insurgere leges, armari jura gladio ultore,
ut exquisitis poenis subdantur infames, qui sunt, vel qui futuri

sunt rei.” Which leads me to add a word concerning its pu
nishment.

This the voice of nature and of reason, and the express law
of God,” determined to be capital. Of which we have a signal

instance, long before the Jewish dispensation, by the destruc
tion of two cities by fire from heaven; so that this is an uni
versal, not merely a provincial precept. And our ancient law
in some degree imitated this punishment, by commanding such
miscreants to be burnt to death;" though Fleta” says they
should be buried alive; either of which punishments was in
differently used for this crime among the ancient Goths.” But
now the general punishment of all felonies is the same, namely,
by hanging; and this offence (being in the times of popery
only subject to ecclesiastical censures) was made felony without
benefit of clergy by statute 25 Hen. VIII. c. 6. revived and
confirmed by 5 Eliz. c. 17. And the rule of law herein is, that
* See in Rot. Parl. 50 Edw. III. n. 58. a complaint, that a Lombard did commit
the sin, “that was not to be named.” (12 Rep. 37.)
| Cod. 9. 9. 31.

m Levit. xx. 13. 15.

n Britt. c. 9.

ol. 1. c. 37.

P Stiernh. de jure Goth. l. 3. c. 2.

(11) As to the decisions, see 1 East
P.C. 480. 437. Bac. Ab. Sodomy. Hawk.
b. 1. c. 4. 1 Hale, 669, 670. Com. Dig.
Justices, s. 4. Russ. & Ry. C. C. 331.
Quaere, if this offence is within the 25

under fourteen, it is felony in the agent
only. 1 Hale, 470. 3 Co. Inst. 59. As to
sending threatening letters, charging a
party with this offence, see ante, 144.
n. (4). As to offence of soliciting another

Hen. VIII. c. 6. when committed on a

to commit the offence, see 2 East, 5.

woman. Fost. 91. If committed on a boy
WOL. IV.

S

[216]
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if both are arrived at years of discretion, agentes et consentientes
pari poena plectantur."
Misde
meanors are,

These are all the felonious offences more immediately against
the personal security of the subject. The inferior offences, or
misdemesnors, that fall under this head, are assaults, batteries,

wounding, false imprisonment, and kidnapping.
v. vi. VII.
Assaults,
batteries,
wounding.

V. VI. VII. With regard to the nature of the three first of
these offences in general, I have nothing further to add to what

has already been observed in the preceding book of these Com
mentaries; when we consider them as private wrongs, or civil
injuries, for which a satisfaction or remedy is given to the
party aggrieved. But, taken in a public light as a breach of
the king's peace, an affront to his government, and a damage
done to his subjects, they are also indictable and punishable
with fines and imprisonment; or with other ignominious cor
poral penalties, where they are committed with any very atro
cious design.” As in case of an assault with an intent to murder,
[217 J or with an intent to commit either of the crimes last spoken of;
for which intentional assaults, in the two last cases, indictments

are much more usual than for the absolute perpetration of the
facts themselves, on account of the difficulty of proof: or, when
both parties are consenting to an unnatural attempt, it is usual
not to charge any assault; but that one of them laid hands on
the other with intent to commit, and that the other permitted
the same with intent to suffer, the commission of the abomina

ble crime before mentioned. (12) And, in all these cases, be
* 3 Inst. 50.

* See Vol. III. pag. 120.

• 1 Hawk. P. C. 65.

(12)Seein general 3 Chit. C. L. 821, n.

persons, and in particular places, &c. se

And as to what constitutes an assault and

what a battery, see ante, 3 vol. 120.
Making a female patient strip naked,
under the pretence that the defendant, a

veral of these have been considered; as
assaults in church-yards, ante, 145.; as
saults on king's counsellor, ante, 84. ; in
king's palace, ante, 125. ; in a court of

medical man, cannot otherwise judge of

justice, ante, 125. ; on constables, ante,

her illness, if he himself takes off her
clothes, is an assault, and indictable as

officers, ante, 155. ; on commissioners of

such, 1 Ry. & Moody C.C. 19. sed quare;
and if a master take indecent liberties
with a female scholar without her consent,

though she does not resist, he is liable to
be punished as for an assault, Russ. &
Ry. C. C. 130. ; and see further as to what
constitutes an assault or battery, Com.

129.; in rescues, ante, 131. ; on revenue
taxes, ante, 158. ; on persons to stop pro
gress of grain, post, 247. We now will
consider the offence of assaulting to rob,
assaulting to commit a rape, assaulting to
commit an unnatural crime, assaulting to

spoil a person's clothes, of stinting in
fants, servants, &c. in food, &c. and,

Dig. Battery; Bac. Ab. Assault and Bat

lastly, the offence of furious driving stage

tery; ante, 3 vol. 120.
There are various legislative enact
ments relative to assaults on particular

coaches.

-

Assaults to Rob-By the 4 Geo. IV. c. 54.
s.5. “if any person maliciously assaultany
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sides heavy fine and imprisonment, it is usual to award judgment
of the pillory.(13)
(13) The punishment of pillory is now
taken away by the 56 Geo. III. c. 138.

In cases of assaults of a very aggravated
nature, the punishment of whipping has
been inflicted in addition to that of im

prisonment and finding sureties for good
behaviour. 1 Burn J. 24th edit. 231. 1
East P. C. 406. The 3 Geo. IV. c. 114.

inflicts a severer punishment on persons
guilty of assaults, therein particularly de
scribed.

In cases where the offence more

immediately affects the individual, the
defendant is sometimes permitted by the
court, even after conviction, to speak with
the prosecutor, before any judgment is
pronounced, and a trivial punishment(ge
other person, with intent to rob such other
person, or shall by menaces or by force
maliciously demand money, security for
money, goods or chattels, wares or mer
chandise of any other person, with in
tent to steal the same, or shall procure,

nerally a fine of a shilling) is inflicted, if
the prosecutor declares himself satisfied,
post, 363, 4. And where in a case of
indictment for ill-treating a parish ap
prentice, a security for the fair expenses
of the prosecution had been given by the
defendant, after conviction, upon an un
derstanding that the court would abate
the period of his imprisonment, the se
curity was held to be good, upon the
ground that it was given with the sanction
of the court, and to be considered as part
of the punishment suffered by the defend
ant, in expiation of his offence, in addi
tion to the imprisonment inflicted on him.
11 East, 46.

act, which, however, appears in its terms
to avoid similar questions. It was said,
that under the 7 Geo. II. if the assault was

made with an offensive weapon, a demand
need not be made; but if no such instru

ment were used, a demand was requisite,

counsel, aid, or abet the commission of

1 Leach, 267. ; but now, under the 4 G.

the said offences, or any of them, every
person so offending, being thereof law
fully convicted, shall be adjudged guilty
of felony, and may be transported for life,
or for not less than seven years, or be
imprisoned and kept to hard labour for
not exceeding seven years.” It seems to
have been thought, that in order to bring

IV. c. 54.s. 5. there is no occasion, to bring
the case at all within the act, that the as

sault should be made with any weapon.
In addition to,or in lieu of, the ordinary
punishment for assaults in general, per
sons guilty of this kind of assault may be
sentenced to imprisonment with hard la
bour. 4 Geo. IV. c. 54.

an offender within the 7 Geo.II. c. 21. an

Assault to commit a Rape.—Where the

actual demand of money must be made,

offence of a rape was not completed, or
there seems no prospect of substantiating
it by evidence, the defendant may be in

and the intent to rob could be collected

by no other means, 1 Leach, 19.: but it
was since settled that if a man stop a
carriage and present a pistol at those who
are within it, though without any demand
of money, or offer to take it, he will be

guilty of felony within the statute 7 Geo.
2. c. 21. which was framed in the dis

junctive. 2 East P. C. 418, 19. It may,
however, be collected, that the intent
should have been to rob the party as
saulted, and that it would not suffice if
the attack be made on one, and the de

sign be to plunder another. Thus, if a

highwayman called to a coachman to stop,
and presented the pistol at him, evidently
intending to rob the parties within the
carriage which he is driving, his offence
would only be a misdemeanor at common
law. 1 Leach, 19. 330. 1 East P. C. 418.

dicted at common law for an assault with

intent to ravish. Supra, text.

But care

must be taken not to indict for the misde

meanor, when the evidence will prove the
felony; for, if this should appear on the
trial, the defendant must be acquitted.
1 East P. C. 411. 440. If a master takes
indecent liberties with a female scholar

without her consent, though she does not
resist, he is liable to be punished as for
an assault with intent to commit a rape.
Russ. & Ry. C. C. 130. The rules of evi
dence as to impeaching the prosecutrix's
character, will be found, ante, 214. n. 9.

under the above count, the defendant may
be convicted of an assault with intent to

abuse simply, 3 Stark. 62. With respect
to the punishment, though the attempt is

These cases seem applicable to the new only a misdemeanor, it may be severely
s 2
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There is also one species of battery, more atrocious and
penal than the rest, which is the beating of a clerk in orders,
or clergyman; on account of the respect and reverence due to
his sacred character, as the minister and ambassador of peace.

Accordingly it is enacted by the statute called articuli cleri,
9 Edw. II. c. 3. that if any person lay violent hands upon a

clerk, the amends for the peace broken shall be before the king;
that is, by indictment in the king's courts; and the assailant
may also be sued before the bishop, that excommunication or
bodily penance may be imposed: which if the offender will
punished by fine, imprisonment, and the
finding sureties for good behaviour. In
one instance, the latter was required for
life, Cro. Car. 332. ; but Mr. East justly
observes, that this punishment is not con
sonant with the practice of our present
constitution, in the apportionment of dis
cretionary punishment, as it tends to im
prisonment for life. 1 East P. C. 441.
By the 3 Geo. IV. c. 114. hard labour may

be imposed, besides fine and imprison
ment, or in lieu of it.

proceedings: but the majority of thejudges
thought otherwise: they considered that
the primary intent must be to injure the
clothes, as the legislature never contem
plated the wounding, 1 Leach Cr. La.

529. ; sed vide 6 Harg. St. Tr. 804. 3
Chit. C. L. 834, 2 ed.

Stinting Infants, Servants, &c. in Food,
&c.—It has been considered, that unless

the servant was of tender years, and
under the control of the party, the neg
kect to supply her with food would be a

Assaults to commit an unnatural Crime.—

mere breach of contract; and, as she

There is no question that this is an offence
of a very aggravated nature, and if there
be any doubt that the capital charge can
not be proved, it is always best to indict

might leave the service, remonstrate, or
complain to a magistrate, no indictment
could be supported ; but on the other
hand, if the infant be of tender years, and

for the assault to commit it. See 1 East

so under the dominion of the defendant

P. C. 437 to 438. supra, text. By the 3
Geo. IV. c. 114. this offence is punishable
with hard labour and imprisonment, in
addition to, or in lieu of, fine and impri

as to be unable to take any steps to re
lieve herself, a nonfeasance respecting
her would be an indictable offence. And

this would appear from the case in which

50nment.

it has been holden murder in a master, if

Assaults to spoil Clothes.—By the 6 Geo.
I. c. 23. s. 11. assaulting in the streets or

his apprentice die for want of food, 1
Leach, 137.; and in the case of Rex v.

highway, with intent to spoil people's

Friend and Wife, Russ. & R. C. C. 20.

clothes, and so spoiling them, is felony,
and liable to transportation.

it was held an indictable offence to neg
lect to supply necessaries to a child, ser
vant, or apprentice, whom a person is
bound by duty or contract to provide for,
if such child, &c. be of tender years and
unable to provide for itself. The allega
tion, therefore, of the child, &c. being of
tender years and inability to provide for

To constitute an offence under it, it is

necessary that the assault should be made,
1st, in a public street or highway; 2dly,
that it be made wilully and maliciously;
3dly, that it be with intent to tear, spoil,
cut, burn, or deface the garments or clothes
of the person against whom it is directed;
and, 4thly, that such tearing, spoiling,
cutting, burning, or defacing, be actually
effected. 1 Leach, 531.

It has been ar

gued, that if the intent be to cut both the
clothes and the person, the case is within
the meaning of the act, and that if the
principal design be to cut the person, and,
in its execution, the clothes must neces

tarily be rent, this also will support the

himself, is material.

Id.

Furious Driving Stage Coaches.—By 1
Geo. IV. c. 4. if any person be injured by
the furious driving, or other misconduct .
of a person having charge of a stage or
other public carriage, the offender will be
guilty of a misdemeanor, and be fined
or imprisoned; but hackney coaches, not
plying as stages, are not within the act.
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redeem by money, to be given to the bishop, or the party ag
grieved, it may be sued for before the bishop; whereas other
wise to sue in any spiritual court, for civil damages for the
battery, falls within the danger of praemunire.' But suits are,
and always were, allowable in the spiritual court, for money
agreed to be given as a commutation for penance." So that
upon the whole it appears, that a person guilty of such brutal
behaviour to a clergyman, is subject to three kinds of prose
cution, all of which may be pursued for one and the same
offence: an indictment, for the breach of the king's peace by
such assault and battery; a civil action, for the special damage

sustained by the party injured; and a suit in the ecclesiastical [ 218 J
court, first, pro correctione et salute animae, by enjoining penance,
and then again for such sum of money as shall be agreed on
for taking off the penance enjoined; it being usual in those
courts to exchange their spiritual censures for a round com
pensation in money;" perhaps because poverty is generally
esteemed by the moralists the best medicine pro salute
animae.

VIII. The two remaining crimes and offences, against the imprison
yin rºle
persons of his majesty's subjects, are infringements of their ment.
natural liberty: concerning the first of which, false imprison
ment, its nature and incidents, I must content myself with
referring the student to what was observed in the preceding
volume," when we considered it as a mere civil injury. But

besides the private satisfaction given to the individual by
action, the law also demands public vengeance for the breach
of the king's peace, for the loss which the state sustains by
the confinement of one of its members, and for the infringe
ment of the good order of society. We have seen before,” that
the most atrocious degree of this offence, that of sending any
subject of this realm a prisoner into parts beyond the seas,

whereby he is deprived of the friendly assistance of the laws to
redeem him from such his captivity, is punished with the pains
of praemunire, and incapacity to hold any office, without any
possibility of pardon.' And we may also add, that by statute
43 Eliz. c. 13. to carry any one by force out of the four northern
counties, or imprison him within the same, in order to ransom
him or make spoil of his person or goods, is felony without
benefit of clergy, in the principals and all accessories before
* 2 Inst. 492. 620.

"2 Roll. Rep. 384.

u Artic. Cler. Eduº. II. c. 4. F. N. B. 53.

* See Vol. III. pag. 127.
y Stat. 31 Car. II. c. 2.

* See pag. 116.
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the fact. Inferior degrees of the same offence, of false im
prisonment, are also punishable by indictment (like assaults
and batteries), and the delinquent may be fined and imprisoned."
And indeed" there can be no doubt, but that all kinds of crimes

of a public nature, all disturbances of the peace, all oppressions,
and other misdemesnors whatsoever of a notoriously evil ex
ample, may be indicted at the suit of the king.
[219 |
IX. Kidnap.

IX. The other remaining offence, that of kidnapping, being
the forcible abduction or stealing away of a man, woman, or

ping.

child, from their own country, and sending them into another,
was capital by the Jewish law. “He that stealeth a man, and
selleth him, or if he be found in his hand, he shall surely be put
to death.” So likewise in the civil law, the offence of spiriting
away and stealing men and children; which was called plagium,
and the offenders plagiarii, was punished with death." This is

unquestionably a very heinous crime, as it robs the king of his
subjects, banishes a man from his country, and may in its con
sequences be productive of the most cruel and disagreeable

hardships; and therefore the common law of England has pu
nished it with fine, imprisonment, and pillory. (14) And also
a 1 Hawk. P. C. 210.
b Exod. xxi.
* West. Symbol. part. 2. pag: 92.
c Ff. 48. 15. 1.
d Raym. 474. 2 Show. 221. Skin. 47. Comb. 10.

(14) Pillory is now abolished by the
56 Geo. III. c. 138.

Where a child is

stolen for the sake of its clothes, it is the

same species of felony, as if the clothes
were stolen without the child.

But it

cannot be considered a felony, where a
child is stolen and not deprived of its
clothes. This crime would in general be
an aggravated species of false imprison
ment; but, without referring it to that
class of offences, stealing a child from its
parents is an act so shocking and horrid,
that it would be considered the highest
misdemeanor, punishable by fine and im
prisonment, upon the same principle on
which it was decided to be a misde

meanor, to steal a dead body from a
grave.

Child Stealing is provided against by a
recent act, viz. the 54 Geo. III. c. 101.
as follows; viz. “that if any person shall
maliciously, by force or fraud, lead, take,
or carry away, or decoy or entice away,
any child under the age of ten years,
with intent to deprive its parent, or any
other person having the lawful care or

16.

charge of such child, of the possession of
such child, by concealing or detaining
such child from such parent or other per
son having the lawful care or charge of
it, or with intent to steal any article of
apparel or ornament, or other thing of
value or use, upon or about the person of
such child, to whomsoever such article

may belong, or shall receive or harbour
with any such intent any such child,
knowing the same to have been so by
force or fraud, led, taken, or carried, or

decoyed, or enticed away as aforesaid,
every such person, and his counsellors,
procurers, aiders, and abettors, shall be
guilty of felony, and be subject to all
such punishments, &c. as may be inflicted
upon persons convicted of grand larceny.”
The second section provides, “that no
thing in the act shall extend to any per
son who shall have claimed to be the

father of an illegitimate child, or to have
any right or title in law, to the posses
sion of such child, on account of his get
ting possession of such child, or taking
such child out of the possession of the

CHAP. XV.-AGAINST PERSONS, NOT BY HOMICIDE.

the statute 11 & 12 W. III. c.7., though principally intended

against pirates, has a clause that extends to prevent the leaving
of such persons abroad, as are thus kidnapped or spirited away;
by enacting, that if any captain of a merchant vessel shall
(during his being abroad) force any person on shore, or wilfully
leave him behind, or refuse to bring home all such men as he
carried out, if able and desirous to return, he shall suffer three

months' imprisonment. (15) And thus much for offences that
more immediately affect the persons of individuals.
mother thereof, or other person or persons

shall not extend to Scotland.

having the lawful charge thereof.” And
the third section provides that the act

(15) See the 58 Geo.III. c. 38. as to
the mode of prosecuting this offence.
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CHAP. XVI.

OF OFFENCES AGAINST THE HABITATIONS
OF INDIVIDUALS.

Offences
against pri

THE only two offences, that more immediately affect the habi

vate real

tations of individuals or private subjects, are those of arson and

property.

burglary.

1. Anson.

1. Arson, ab ardendo, is the malicious and wilful burning the
house or out-house of another man. This is an offence of very
great malignity, and much more pernicious to the public than
simple theft: because first, it is an offence against that right of
habitation, which is acquired by the law of nature as well as
by the laws of society; next, because of the terror and confu
sion that necessarily attend it: and, lastly, because in simple
theft the thing stolen only changes its master but still remains
in esse for the benefit of the public, whereas by burning the very
substance is absolutely destroyed. It is also frequently more
destructive than murder itself, of which too it is often the

cause: since murder, atrocious as it is, seldom extends beyond
the felonious act designed; whereas fire too frequently involves
in the common calamity persons unknown to the incendiary,
and not intended to be hurt by him, and friends as well as ene
mies. For which reason the civil law" punishes with death such
as maliciously set fire to houses in towns, and contiguous to
others; but is more merciful to such as only fire a cottage, or
house, standing by itself.
[22] ]

What a
house, to
constitute

Our English law also distinguishes with much accuracy upon
this crime. And therefore we will inquire, first, what is such a
house as may be the subject of this offence; next, wherein the
offence itself consists, or what amounts to a burning of such
house; and lastly, how the offence is punished.
1. Not only the bare dwelling-house, but all out-houses that
are parcel thereof, though not contiguous thereto, nor under the

offence.

* Ff. 48. 19.28. § 12.
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same roof, as barns and stables, may be the subject of arson."

And this by the common law : which also accounted it felony
to burn a single barn in the field, if filled with hay or corn,

though not parcel of the dwelling-house." The burning of a
stack of corn was anciently likewise accounted arson." And
indeed all the niceties and distinctions which we meet with in
our books, concerning what shall, or shall not, amount to arson

seem now to be taken away by a variety of statutes; which
will be mentioned in the next chapter, and have made the pu

nishment of wilful burning equally extensive as the mischief.
house
The offence of arson (strictly so called) may be committed by Where
must be
wilfully setting fire to one's own house, provided one's neigh burnt.
bour's house is thereby also burnt; but if no mischief is done
but to one's own, it does not amount to felony, though the fire
was kindled with intent to burn another's.” For by the com
mon law no intention to commit a felony amounts to the same
crime; though it does, in some cases, by particular statutes.
However such wilful firing one's own house, in a town, is a high
misdemesnor, and punishable by fine, imprisonment, pillory, and

perpetual sureties for the good behaviour. (1) And if a land
lord or reversioner sets fire to his own house, of which another

is in possession under a lease from himself or from those whose
estate he hath, it shall be accounted arson; for during the lease
the house is the property of the tenant." (2)
b 1 Hal. P. C. 567.
e Cro. Car. 377. 1 Jon. 351.

c 3 Inst. 69.

d 1 Hawk. P. C. 105.

f 1 Hal. P. C. 568. 1 Hawk. P. C. 106.
g Fost. 15.

And thatevery attempt to commit a felony
is a misdemeanor; and, in general, an
attempt to commit a misdemeanor is an

lord Coke, who, after treating of single
combats and affrays, says, “if any sub
ject challenge another to fight, this is also
an offence, before any combat be per
formed, and punishable by law, for quando
aliquid prohibetur, prohibetur et omne, per
quod devenitur ad illud.” 3 Inst. 158.

offence of the same nature. Cald. 397. 6

And therefore he who carries the chal

East,464. 1 Wils. 139. So also an incite

lenge, knowing that it is a challenge, is
also guilty of a misdemeanor: and he who
designedly attempts to provoke another

(1) It has been decided that an at
tempt, or preparation, by a man to set fire
to his own house in a town, though the
fire be never kindled, is a misdemeanor.

ment or solicitation to commit a crime is

a misdemeanor. R. v. Higgins, 2 East, 5.
Voluntas reputatur pro facto is still true,

to fight or to send a challenge is guilty of

both in treason and misdemeanor; but

the same offence.—Christian's note.

the intention in both must be manifested

(2) It has been determined, that if a

by an open act. Men cannot be punished
by the law for the thoughts of the mind,
however wicked they may be: even a
resolution to commit high treason, evi

tenant set fire to the house of his land

denced only by a confession, without any
attempt to carry it into effect, is not pu

nishable by the law of England. The prin
ciple of these cases is well illustrated by

lord before the tenancy expires, he is not
guilty of arson. Leach, 195. 209. But
in consequence of the general adoption
of insurances against fire, and the temp
tations offered to persons to burn their own
houses, the 43 Geo. III. c. 58, enacted,

that if any person shall wilfully and ma

BOOK IV.-OF PUBLIC WRONGS.

222
2. What a

burning.

Malice.

2. As to what shall be said to be a burning, so as to amount
to arson, a bare intent, or attempt to do it, by actually setting
fire to an house, unless it absolutely burns, does not fall within
the description of incendit et combussit; which were words ne
cessary, in the days of law-latin, to all indictments of this sort.
But the burning and consuming of any part is sufficient;
though the fire be afterwards extinguished." Also it must be a
malicious burning : otherwise it is only a trespass : and there
fore no negligence or mischance amounts to it. (3) For which
reason, though an unqualified person, by shooting with a gun,
happens to set fire to the thatch of a house, this sir Matthew
Hale determines not to be felony, contrary to the opinion
of former writers.' But by statute 6 Ann. c. 31. any servant,
negligently setting fire to a house or out-houses, shall forfeit
1001, or be sent to the house of correction for eighteen months;

in the same manner as the Roman law directed, “eos, qui negli
genter ignes apud se habuerint, fustibus vel flagellis caedi.”(4)
3. Punish
ment.

3. The punishment of arson was death by our ancient Saxon
laws.' And in the reign of Edward the First, this sentence
was executed by a kind of lew talionis; for the incendiaries
were burnt to death:" as they were also by the Gothic con
stitutions." The statute 8 Hen. VI. c.6. made the wilful burn

ing of houses, under some special circumstances therein men
tioned, amount to the crime of high treason. But it was again
reduced to felony by the general acts of Edward VI. and
queen Mary; and now the punishment of all capital felonies
h 1 Hawk. P. C. 106.

* Ff. 1. 15.4.
'LL. Inae, c. 7.
n Stiernh, de jure Goth. l. 3. c. 6.

* 1 Hal. P. C. 569.

m Brit. c. 9.

liciously set fire to any house, out-house,
mill, warehouse, or shop, whether they
are in the possession of himself or of any
other person, with intent to injure or de
fraud his majesty, any of his subjects, or
body corporate, he, his counsellors,
iders, and abettors shall be guilty of

.

felony without benefit of clergy. This
act is not restricted to cases which were

by accident the flames destroy another,
instead of that against which his con

trivance was directed, he will be guilty
of maliciously burning the latter. 1 Hale,
569. Hawk. b. 1. c. 39. 8.5.

The maxim

malitia supplet artatem applies to this as
well as to other cases; for lord Hale

gives an instance of a youth of tender age
being convicted before himself, and exe

before not felonies without clergy. Russ.

cuted for this offence, on circumstances

& R. C. C. 207.

affording strong evidence of a mischiev

1 Burn J. 24th ed.

521. S. C.

(3) The term malice, in this case as in

many others, does not merely imply a
design to injure the party who is even
tually the sufferer, but an evil and mis
chievous intention, however general, pro
ducing damage to individuals. For if a
man has a design to burn one house, and

ous discretion. 1 Hale, 569, 570.

And

the intent to injure may be always inferred
from the wrongful act of setting fire, for
a man must be supposed to intend the
necessary consequence of his own act.

Russ. S. Ry. C. C. 207.
(4) A similar provision is made in the

bills of mortality, 14 Geo.III. c. 78.
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is uniform, namely, by hanging. The offence of arson was
denied the benefit of clergy by statute 21 Hen. VIII. c. 1. but
that statute was repealed by 1 Edw. VI. c. 12. and arson was
afterwards held to be ousted of clergy, with respect to the
principal offender, only by inference and deduction from the [223 ]
statute 4 & 5 P. & M. c. 4, which expressly denied it to the
accessory before the fact;" though now it is expressly denied
to the principal in all cases within the statute 9 Geo. I. c. 22.(5)
II. Burglary, or nocturnal housebreaking, burgi latrocinium, 11. Burglary.
which by our ancient law was called hamesecken, as it is in Scot
land to this day, has always been looked upon as a very heinous
offence: not only because of the abundant terror that it na
turally carries with it, but also as it is a forcible invasion and
disturbance of that right of habitation which every individual
might acquire even in a state of nature; an invasion, which in
such a state would be sure to be punished with death, unless
the assailant were the stronger. But in civil society, the laws
also come in to the assistance of the weaker party; and, be
sides that they leave him this natural right of killing the ag
gressor, if he can (as was shewn in a former chapter?), they also
protect and avenge him, in case the might of the assailant is
too powerful. And the law of England has so particular and
tender a regard to the immunity of a man's house, that it styles
it his castle, and will never suffer it to be violated with im

punity; agreeing herein with the sentiments of ancient Rome,
as expressed in the words of Tully;" quid enim sanctius, quid
omni religione munitius, quam domus uniuscuffusque civium?” For
this reason no outward doors can in general be broken open to
execute any civil process; though, in criminal causes, the
public safety supersedes the private. Hence also in part arises
the animadversion of the law upon eaves-droppers, nuisancers,
and incendiaries: and to this principle it must be assigned,
that a man may assemble people together lawfully (at least if
they do not exceed eleven) without danger of raising a riot,
rout, or unlawful assembly, in order to protect and defend his

house; which he is not permitted to do in any other case. (6)
The definition of a burglar, as given us by sir Edward Coke,” [224 J
is “he that by night breaketh and entereth into a mansion

• 11 Rep.
35. 2 Hal. P.C. *346,347.
Fost $36,
a pro domo, 41.
1 Hal. P. C. 547.
(5) See post, 246. for the act.

p see pag. 180.
* 3 Inst. 63.

(6) As to this, see ante, 146. note (8).
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house, with intent to commit a felony.” In this definition
there are four things to be considered; the time, the place, the
manner, and the intent.
1. As to the
time when
committed.

2. As to the

1. The time must be by night, and not by day: for in the
day time there is no burglary. We have seen," in the case of
justifiable homicide, how much more heinous all laws made an
attack by night, rather than by day; allowing the party at
tacked by night to kill the assailant with impunity. As to
what is reckoned night, and what day, for this purpose:
anciently the day was accounted to begin only at sun-rising,
and to end immediately upon sun-set; but the better opinion
seems to be, that if there be daylight or crepusculum enough,
begun or left, to discern a man's face withal, it is no burglary."
But this does not extend to moonlight; for then many mid
night burglaries would go unpunished : and besides, the ma
lignity of the offence does not so properly arise from its being
done in the dark, as at the dead of night; when all the crea
tion, except beasts of prey, are at rest; when sleep has dis
armed the owner, and rendered his castle defenceless. (7)
2. As to the place.

It must be, according to sir Edward

place. (8)

Coke's definition, in a mansion-house: and therefore to ac
* See pag. 180, 181.

u 3 Inst. 63. 1 Hal. P. C. 350. 1 Hawk. P. C. 101.

(7) Both the breaking and entry must
be nocturnal; for if the breaking were in
the night, and the entry in the day, or

sion-house, wherein burglary may be
committed.” 3 Inst. 64.

So even a loft

vice versá, the offence would not amount

over a stable, used for the abode of a
coachman, which he rents for his own

to burglary, 1 Hale, 551.: but if the
breaking is on one night, and the entry
on another, they together amount to bur
glary, and it may be supposed that both
took place when the entry was effected.
1 Hale, 551. And where the prisoner
broke the glass of prosecutor's side door
on Friday night, with intent to enter at
a future time, and actually entered on the
Sunday night, the judges held this bur

use and that of his family, is a place
which may be burglariously broken. 1
Leach, 305. So also burglary may be
committed in a lodging-room, 1 Leach,
89.; or in a garret used for a workshop,
and rented together with an apartment
for sleeping, and if the landlord does not
sleep under the same roof, the place may
be laid as the mansion of the lodger. 1
Leach, 237. Where J.W. let part of his

glary, the breaking and entering being

house, viz. a shop, passage, cellar, &c.

both by night, and the breaking being

to his son, but the son did not sleep there,

with intent afterwards to enter. Russ. &

and there was a distinct entrance into

Ry. C. C. 417.
(8) In addition to the cases and de
cisions on this point of the offence, stated
by the learned commentator, the follow
ing may be useful: 1. As to the place;

the son's part, but his passage led to his
father's cellars, and they were open to his

and, 2. As to the residence.

ternal communication, the son's part con
tained part of the father's house; and the

As to the Place.—“Every house for the
dwelling and habitation of man,” ob
serves lord Coke, “is taken to be a man

father's part of the house, and the shop
was broken into; the judges thought (on

case reserved) that by reason of the in
conviction for the burglary was held right.
Russ. & Ry. C. C. 244. This offence
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count for the reason why breaking open a church is burglary,
as it undoubtedly is, he quaintly observes that it is domus man
may also be committed, by breaking open
a shop built close to a dwelling-house,
although no one sleeps in it, and it has
no internal communication with the prin
cipal mansion. 1 Leach, 357. And a
building used with a dwelling-house, and
opening into an enclosed yard belonging
thereto, may be parcel of the dwelling
house, though it also opens into an ad
joining street, and although it has no in
termal communication with the dwelling
house. Russ. & Ry. C. C. S57. And
where the prosecutor's house was at the
corner of a street, and adjoining thereto
was a workshop, beyond which a stable
and coach-house adjoined; all were used
with the house, and had doors opening
into a yard belonging to the house, which

yard was surrounded by adjoining build
ings, &c. making altogether an enclosed

yard; the workshop had no internal
communication with the house, and it

had a door opening into the street, its
roof was higher than that of the dwelling
house; the street door of the workshop
was broken open in the night; and the
offender being indicted for burglary, and
convicted, the judges held, this workshop
was parcel of the dwelling, and that the
conviction was right. Russ. & Ry. C. C.
334. 1 Burn J. 24th edit. 501. S. C.

So

where the prisoner broke into a goose
house opening into the prosecutor's yard,

into which his house also opened, and
the yard was surrounded partly by other
buildings of the homestead, and partly
by a wall; some of the buildings had
doors opening backward, and there was
a gate in one part of the wall opening
upon a road; this goose-house was held
to be part of the dwelling-house. Russ.
& Ry. C. C. 360. 1 Burn J. 24th edit.
501. S. C. But where a centre building

is allotted to a variety of trades, and
there are two wings annexed to it, both
of which are used as dwelling-houses,

and are occupied by different persons,
the case will be otherwise, and it will

be holden not a dwelling-house for the
purpose, being evidently a distinct tene.
ment, and occupied jointly, while the ad

joining houses are the respective abodes

barns, stables, cow-houses, are included

in the term domus mansionalis, if they are
parcel of the messuage, though neither
contiguous to it, nor under the same roof.
3 Inst. 64. 1 Hale, 558. And accordingly
it was holden, that burglary might take
place in respect of a huilding eight or
nine yards distant from a dwelling-house,
and with only a paling between them, 1
Hale, 558.; and an out-house in the yard
of a dwelling-house will be parcel of the
dwelling-house if the yard is enclosed,
though the occupier has another dwell

ing-house opening into the yard, and he
lets such dwelling-house with certain
easements in the yard. 1 Ry. & M. C. C.
13. But it was even then laid down,
that if the out-house was at a consider
able distance, as if it stood a bow-shot

from it, so as not to be reasonably es
teemed parcel of the principal dwelling,
nor within the curtilage, it will not an
swer to this description. 1 Hale, 144.
And in more recent times, it has been de
cided, that an out-house several feet from

the mansion, and unconnected by any
common enclosure, is not a place in
which burglary can be committed. 1

Leach, 144. And a building separated
from the dwelling-house by a public road,
however narrow, will not be a parcel of
the dwelling-house, if there is no common

fence or roof to connect them, though it
be held by the same tenure, and though
some of the offices necessary to the
dwelling-house adjoin it, and though
there be an awning extending from it to
the dwelling-house. But if it is made a
sleeping-place for any of the servants of

the dwelling-house, it may be deemed a
distinct dwelling-house. Russ. & Ry. C.
C. 495. A door which only forms part
of the outward fence of the curtilage, and
opens into no building, but into the yard
only, is not such a part of the dwelling
house, as that the breaking thereof will
constitute burglary. Russ. & Ry. C. C.
289. An area gate, opening into the
area only, is not part of the dwelling
house, so as to make the breaking there
of burglary, if there is any door or fast

respect to out-houses, it is generally

eming to prevent persons in the area from
entering the house, although such door or
fastening may not be secured at the time.

laid down by the older writers, that

Russ. & Ry. C.C. 322.

of individuals. 2 Leach, 913.

With
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sionalis Dei."(9) But it does not seem absolutely necessary
that it should in all cases be a mansion-house; for it may also
be committed by breaking the gates or walls of a town in the
night;" though that perhaps sir Edward Coke would have
called the mansion-house of the garrison or corporation. Spel
man
defines burglary to be, “nocturna diruptio alicufus habita
[225]
culi, vel ecclesiae, etiam murorum portarumve burgi, ad feloniam

perpetrandam.” And therefore we may safely conclude, that
v 3 Inst. 64.

* Spelm. Gloss. t. Burglary, 1 Hawk. P. C. 103.

As to the residence; from all the cases,

it is one of his regular places of abode.

it appears that it must be a place of ac

For if he leaves it animo revertendi, though

tual residence.

no person resides there in his absence, it
will still be his mansion. As, if a man has
a house in town, and another in the coun
try, and goes to the latter in the summer,

Thus, a house under re

pair, in which no one lives, though the
owner's property is deposited there, is
not a place in which burglary can be
committed; for it cannot be deemed his

dwelling-house, until he has taken pos
session and began to inhabit it. 1 Leach,

the nocturnal breaking into either, with
a felonious design, will be burglarious.
Fost. 77. And, though a man leaves his
house and never means to livein it again,

185. Nor will it make any difference, if
one of the workmen engaged in the re

yet if he uses part of it as a shop, and

pairs, sleep there, in order to protect it.

lets a servant and his family live and

1 Leach, 186. in notis. Nor, though the

house is ready for the reception of the

sleep in another part of it, for fear the
place should be robbed, and lets the rest

owner, and he has sent his property into

to lodgers, the habitation by his servant

it preparatory to his own removal, will it

and family will be a habitation by him,

become for this purpose, his mansion. 2
Leach, 771. And where the owner has

and the shop may still be considered as

never, by himself or by any of his family,
slept in the house, it is not his dwelling
house, so as to make the breaking thereof

burglary, though he has used it for his
meals, and all the purposes of his busi

ness. Russ. & Ry. C. C. 138. So, if the
landlord of a house purchase the furni
ture of his out-going tenant, and procure
a servant to sleep there, in order to guard

it, but without any intention of making it
his own residence, a breaking into the
house will not amount to burglary. 2
Leach, 876. But if the agent of a public
company reside at a warehouse belong
ing to his employers, this crime may be

committed by breaking it, and he may be
considered as the owner. 2 Leach, 931.
And it seems, that if a man die in his

house, and his executors put servants in
it, and keep them there at board wages,
burglary may be committed in breaking
it, and it may be laid to be the executors'

property. 2 East P. C. 499.
It seems quite settled, as above ob
served, that the proprietor of the house
need not be actually within it, at the
time the offence is committed, provided

part of his dwelling-house. 1 Burn J.
24th edit. 503, Russ. & Ry. C. C. 442.

S.C. But in an indictment for larceny
from d dwelling-house, where the prose
cutor left his house without any intention
of living in it again, and intending to use
it as a warehouse only, though he had
persons (not of his family) to sleep in it
to guard the property, it was held, it
could not be considered the prosecutor's

dwelling-house, to support the charge.
Russ. & Ry. C. C. 187. And if the oc
cupier of a house removes from it with his
whole family, and takes away so much
of his goods as to leave nothing fit for the
accommodation of inmates, and has no

settled idea of returning to it, but rather
intends to let it, the offence will be merely
larceny. Fost. 76. And the mere casual
use of a tenement will not suffice; and,
therefore, the circumstance of a servant

sleeping in a barn, or porter in a ware
house, for particular and temporary pur

poses, will not so operate as to make a
violent entry in the night, in order to
steal, a burglary. 1 Hale, 557, 8.
(9) Sed quare, see Hawk. b. 1. c. 38.
s. 17.
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I.S.

the requisite of its being domus mansionalis is only in the bur
glary of a private house: which is the most frequent, and
which it is indispensably necessary to form its guilt, that it
must be in a mansion or dwelling-house. For no distant barn,
warehouse, or the like, are under the same privileges, nor

ºf

looked upon as a man's castle of defence: nor is a breaking

mºſis
ruinº
liºn

jº
d; tı
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open of houses wherein no man resides, and which therefore
for the time being are not mansion-houses, attended with the
same circumstances of midnight terror. A house, however,

wherein a man sometimes resides, and which the owner hath
only left for a short season, animo revertendi, is the object of
burglary, though no one be in it at the time of the fact com
mitted.” And if the barn, stable, or warehouse, be parcel of
the mansion-house and within the same common fence, though
not under the same roof or contiguous, a burglary may be
committed therein; for the capital house protects and privi
leges all its branches and appurtenances, if within the curtilage
or homestall.” A chamber in a college or an inn of court,
where each inhabitant hath a distinct property, is, to all other
purposes as well as this, the mansion-house of the owner.” So
also is a room or lodging, in any private house, the mansion
for the time being of the lodger; if the owner doth not himself
dwell in the house, or if he and the lodger enter by different
outward doors.

But if the owner himself lies in the house,

and hath but one outward door at which he and his lodgers
enter, such lodgers seem only to be inmates, and all their
apartments to be parcel of the one dwelling-house of the
owner.” Thus too the house of a corporation, inhabited in
separate apartments by the officers of the body corporate, is
the mansion-house of the corporation, and not of the re

spective officers." But if I hire a shop, parcel of another man's
house, and work or trade in it, but never lie there; it is no

:
:
ſ::

dwelling-house, nor can burglary be committed therein; for by [226 J
the lease it is severed from the rest of the house, and therefore

is not the dwelling-house of him who occupies the other part:
neither can I be said to dwell therein, when I never lie there."

Neither can burglary be committed in a tent or booth erected

in a market or fair; though the owner may lodge therein ;" for
the law regards thus highly nothing but permanent edifices; a
house or church, the wall or gate of a town; and though it
may be the choice of the owner to lodge in so fragile a tene
* 1 Hal. P. C. 566. Fost. 77.

y K. v. Garland, P. 16 G. III. by all the judges.

* 1 Hal. P. C. 558. 1 Hawk. P. C. 104.
a 1 Hal. P. C. 556.
b Kel. 84. 1 Hal. P. C. 556.
c Foster, 38, 39.
d 1 Hal. P. C. 558.
* 1 Hawk. P. C. 104.
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ment, yet his lodging there no more makes it burglary to break
it open, than it would be to uncover a tilted waggon in the
same circumstances.
3. As to the
manner of

3. As to the manner of committing burglary: there must be

counſmitting.

both a breaking and an entry to complete it. But they need not

be both done at once : for if a hole be broken one night, and the
same breakers enter the next night through the same, they are
There must
burglars." There must in general be an actual breaking; not
be a breaking.
a mere legal clausum fregit (by leaping over invisible ideal
boundaries, which may constitute a civil trespass), but a sub
stantial and forcible irruption. As at least by breaking, or tak
ing out the glass of, or otherwise opening, a window: picking
a lock, or opening it with a key; nay, by lifting up the latch of
a door, or unloosing any other fastening which the owner has
provided. (10) But if a person leaves his doors or windows
open, it is his own folly and negligence, and if a man enters
therein, it is no burglary: yet, if he afterwards unlocks an
inner or chamber door, it is so.8 (11)

But to come down a

chimney is held a burglarious entry; for that is as much closed
as the nature of things will permit." So also to knock at the
door, and upon opening it to rush in, with a felonious intent:
f 1 Hal. P. C. 553.

g Ibid.

(10) So to push open massive doors
which shut by their own weight, is bur
glarious, though there is no actual fasten
ing. 2 East P. C. 487. Pulling down the
sash of a window is a breaking though it
has no fastening, and is only kept in its
place by the pulley weight; it is equally
a breaking, although there is an outer
shutter which is not put to. Russ. & Ry.
C. C. 451. And where a window opens
upon hinges, and is fastened by a wedge,
so that pushing against it will open it,
forcing it open by pushing against it is
sufficient to constitute a breaking. Russ.
& Ry. C. C. 355. But where the prisoner

broke out of a cellar by lifting up a heavy

h 1 Hawk. P. C. 102.

1 Hal. P. C. 552.

burglary, 1 Hale, 553; and this may be
done by a servant who sleeps in an ad
jacent room, unlatching his master's door,
and entering his apartment, with intent
to kill him. 1 Hale, 544. But lord Hale

doubts whether a guest at an inn is guilty
of burglary by rising in the night,opening
his own door, and stealing goods from
other rooms. 1 Hale, 554. And it seems

certain that breaking open a chest or
trunk, is not in itself burglarious, Fost.
108, 9.: and according to the better opi
nion, the same principle applies to cup

boards, presses, and other fixtures, which,
though attached to the freehold, are in
tended only the better to supply the place

flap, by which the cellar was closed on
the outside next the street; the flap was

of moveable depositories. Fost. 109.

not bolted, but it had bolts. Six of the

inner door with a felonious intent, and

learned judges were of opinion that there
was a sufficient breaking to constitute

whatever would be a breaking of an outer
door, will also be a breaking of an inner

burglary; the remaining six were of a

door to constitute burglary. See 2 East

contrary opinion. Russ. & Ry. C. C. 157.

P. C. 488.

And it is to be observed, thateven when the

But it does not seem to be a burglary
to break the doors of cupboards, presses,

first entry is a mere trespass, being as per
janua aperta, if the thief afterwards breaks
open any inner room, he will be guilty of

(11) It will be burglary to unlatch an

and closets.

Ibid.
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or under pretence of taking lodgings, to fall upon the landlord
and rob him; or to procure a constable to gain admittance, in
order to search for traitors, and then to bind the constable and

rob the house; all these entries have been adjudged burgla
rious, though there was no actual breaking; for the law will [227 J
not suffer itself to be trifled with by such evasions, especially
under the cloak of legal process.' And so, if a servant opens
and enters his master's chamber-door with a felonious design;
or if any other person lodging in the same house or in a public
inn, opens and enters another's door, with such evil intent, it is
burglary. Nay, if the servant conspires with a robber and lets
him into the house by night, this is burglary in both; for the
servant is doing an unlawful act, and the opportunity afforded
him of doing it with greater ease, rather aggravates than ex
tenuates the guilt. As for the entry, any the least degree of entry.
Also an

it, with any part of the body, or with an instrument held in the
hand, is sufficient; as to step over the threshold, to put a hand
or a hook in at a window to draw out goods, or a pistol to de
mand one's money, are all of them burglarious entries.' (12) The
entry may be before the breaking, as well as after: for by sta
tute 12 Ann. c. 7. if a person enters into the dwelling-house of
another, without breaking in, either by day or by night, with

intent to commit felony, or being in such a house, shall com
mit any felony; and shall in the night break out of the same,
this is declared to be burglary; there having before been dif
ferent opinions concerning it: lord Bacon" holding the affirma
tive, and sir Matthew Hale" the negative. But it is universally
agreed, that there must be both a breaking, either in fact or by

implication, and also an entry, in order to complete the burglary.
11 Hawk. P. C. 102.
k Stra. 881. 1 Hal. P. C. 553. 1 Hawk. P. C. 103.
| 1 Hal. P. C. 555. 1 Hawk. P. C. 103. Fost. 108.
m Elm. 65.

(12) So if the prisoner breaks open a
shop window, and with his hand takes

out goods, the offence is complete. Fost.
107. Russ. & Ry. C. C. 499. S. P. Intro
ducing the hand between the glass of an
outer window and an inner shutteris suffi

n 1 Hal. P. C. 554.

to form the aperture, this will not be re
garded as an entry, 1 Leach, 406. ; or if
a house be broken open, and the owner

through the fear occasioned by the cir
cumstance, throw out his money, the bur
glary will not be completed. 1 Hale, 555.

cient entry to constitute burglary. Russ.

It seems doubtful whether shooting

& Ry. C. C. 341. And where several hav
ing broken open a house, and attempting

through a window is sufficient, by the
entry of the shot discharged; but it seems
the better opinion that it is; as in this
case, a felony by killing is as much at
tempted, as in the introduction of an in
strument,a felony by stealing is attempted.

to enter, are opposed by the owner, and
in making a pass at him the hand of one
of the party is within the threshold, he
will be guilty of burglary. 1 Hale, 553.
If, however, an instrument has been thrust

1 Hale, 555. Hawk. b. 1. c. 38. s. 7. See

into the window, not for the purpose of
taking out property, but only calculated

4 Camp. 220, 1 Stark. 58.
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4. As to the intent; it is clear, that such breaking and entry
must be with a felonious intent, otherwise it is only a trespass.
And it is the same, whether such intention be actually carried
into execution, or only demonstrated by some attempt or overt

act, of which the jury is to judge. And therefore such a breach
and entry of a house as has been before described, by night,
with intent to commit a robbery, a murder, a rape, or any other
[228 J felony, is burglary; whether the thing be actually perpetrated
or not. Nor does it make any difference, whether the offence
were felony at common law, or only created so by statute;
since that statute which makes an offence felony, gives it in

cidentally all the properties of a felony at common law.”(13)
Punishment.

Thus much for the nature of burglary; which is a felony at
common law, but within the benefit of clergy. The statutes
however of 1 Edw. VI. c. 12. and 18 Eliz. c.7. take away clergy
from the principals, and that of 3 & 4 W.& M. c. 9., from all
abettors and accessories before the fact.P

And in like manner,

the law of Athens, which punished no simple theft with death,
made burglary a capital crime."
-

• 1 Hawk. P. C. 105.

P Burglary in any house belonging to the plate glass company, with intent to steal
the stock or utensils, is by statute 13 Geo. III. c. 38. declared to be single felony, and
punished with transportation for seven years.
a Pott. Antiq. b. 1. c. 26.
(13) But if a servant, intrusted by his
master to sell goods, receives money to
his use, conceals it in the house instead
of paying it over, and after his dismissal,

time, to recover teas seized for want of
a legal permit, for the use of the person
from whom they were taken, an indict
ment for burglary with intent to steal, was

breaks the house and steals it, the entry

holden not to be supported. 2 East P. C.

is not burglarious, because there was no
felony in the original taking. 1 Show, 53.
And even where prisoners were proved

510.
As to the offence of having house-break
ing implements in possession, see ante,

to have broken open a house in the night

170. n. 19, vagrant act.

CHAP. XVII.

OF OFFENCES AGAINST PRIVATE PROPERTY.

The next and last species of offences against private subjects, offence.

are such as more immediately affect their property. Of which ºn
there are two, which are attended with a breach of the peace; Pº"
larciny, and malicious mischief; and one, that is equally injurious

to the rights of property, but attended with no act of violence;
which is the crime of forgery. Of these three in their order.

I. Larciny, or theft, by contraction for latrociny, latrocinium, i. Lancº.
is distinguished by the law into two sorts; the one called simple
larciny, or plain theft unaccompanied with any other atrocious
circumstance; and mired or compound larciny, which also in
cludes in it the aggravation of a taking from one's house or
person.

of the
simple
larciny;
which, when
is the
stealing
of And,
goodsfirst,
above
value
of twelve-pence,
is it
called
grand
lar- Asimple
larceny.
ciny; when of goods to that value, or under, is petit larciny;
offences which are considerably distinguished in their punish
ment, but not otherwise.

I shall therefore first consider the

nature of simple larciny in general; and then shall observe the
different degrees of punishment inflicted on its two several
branches.

Simple larciny then is “ the felonious taking, and carrying
away, of the personal goods of another.” This offence certainly
commenced then, whenever it was, that the bounds of property, [ 230 J
or laws of meum and tuum, were established.

How far such an

offence can exist in a state of nature, where all things are held
to be common, is a question that may be solved with very little
difficulty. The disturbance of any individual, in the occupation
of what he has seised to his present use, seems to be the only
oftence of this kind incident to such a state. But unquestion
ably, in social communities, when property is established, the

necessity whereof we have formerly seen, any violation of that
* See Vol. II. p. 8, &c.
T 2
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property is subject to be punished by the laws of society :
though how far that punishment shall extend, is matter of con
siderable doubt. At present we will examine the nature of
theft, or larciny, as laid down in the foregoing definition.
1. It must be

a taking. (1)

1. It must be a taking. This implies the consent of the
owner to be wanting. Therefore no delivery of the goods from
(1) The cases upon this important
requisite of the offence of larceny are so

& Ry. C. C. 337. And where abanker's

numerous, and the distinctions so subtle,

lour ofa check from a third person, which
check he obtained by having entered a

that it will be necessary to go into con
siderable detail to give a complete view
of the law upon the subject. See in gene
ral, 3 Chit. Crim. L. 2 ed. 917 to 924.

1st. When offender lawfully acquired the
possession of goods, but under a bare charge,
the owner still retaining his property in
them, the offender will be guilty of lar
ceny at common law in embezzling them.
Thus in addition to the instances put by
the learned author, of the butler, the shep
herd, and guest at an inn, if a master de
liver property into the hands of a servant
for a special purpose, as to leave it at the
house of a friend, or to get change, or de
posit with a banker, the servant will be
guilty of felony in applying it to his own
use, for it still remains in the construc

tive possession of its owner. 2 Leach,
870. 942.; and see 2 Fast P. C. 563.
sed vide East P. C. 562. R. & R. C. C.
215. 4 Taunt. 258. S. C. If a banker's

clerk is sent to the money-room to bring
cash for a particular purpose, and he
takes the opportunity of secreting some
for his own use, 1 Leach, 344. he is guilty
of larceny, and see 1 Leach, 251. Kel.
33. Cowp. 294. And if several persons
play together at cards, and deposit money
for that purpose, not parting with their
property therein, and one sweep it all
away, and take it to himself, he will be

clerk took notes from the till, under co

fictitious balance in the books in favour

of that person, it was held he was guilty
of felony; the fraudulent obtaining the
check being nothing more than mere ma

chinery to effect his purpose. 4 Taunt.
304. R. & R. C. C. 221. S. C. 2 Leach,

C.C. 1083. And where one employed
as a clerk, in the day-time, but not resid
ing in the house, embezzles a bill of ex
change, which he received from his master
in the usual course of business, with di

rections to transmit it by the post to a
correspondent, it was held larceny. 2
East P. C. 565.

And see 2 Chit. C. L.

2 ed. 917. b. And where goods have not
been actually reduced into the owner's
possession, yet if he has intrusted another
to deliver them to his servant, and they
are delivered accordingly, and the servant
embezzle them, he will be guilty of lar
ceny ; as where a corn factor having pur
chased a cargo of oats on board a ship,
sent his servant with his barge to receive
part of the oats in loose bulk, and the
servant ordered some of them to be put
into sacks, which he afterwards embez

zled, this was holden larceny. 2 East P. C.
1798. 2 Leach, 825.

tody, and he take the wheat out of the

The learned commentator has already
noticed the 21 Hen. VIII. c. 7. making
the embezzlement of goods above the va
lue of forty shillings, felony, when in
trusted to a servant by his master. The
act extends only to such persons who were
servants to the owner of the goods, both
at the time of their delivery, and when
they were stolen. 1 Hawk. c. 33. s. 12.
2 East P. C. 562. To bring the case
within the act, the goods must have been
delivered to the servant to keep for the
master, and the words “kept to the use
of the master,” imply that they are to be

bag, and dispose of it, it is larceny. Russ.

returned to the master. 2 East P. C. 562.

guilty of theft, if the jury find that he
acted with a felonious design. 1 Leach,

270. Cald. 295. So if there be a plan
to cheat a man of his property, under
colour of a bet, and he parts with the pos
session only, to deposit as a stake with one

of the confederates; the taking by such
confederate is felonious. Russ. & Ry.
C. C. 413. And if a bag of wheat be de
livered to a warehouseman for safe cus
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the owner to the offender, upon trust, can ground a larciny.
As if A lends B a horse, and he rides away with him: or, if I
The act does not extend to goods, the
actual property of which were not in the
master at the time, and therefore, it is

said, that if the property be changed, as
by melting the money down, or malting
corn, and then it be taken away, it is not
within the statute. 1 Hawk. c. 33. s. 15.

2 East P. C.563. sed quare. See 1 Hawk.
c. 33. s. 15. The act only extends to
where the owner has actually had them
in his possession, and not where his ser
vant has merely received them to his use.
No wasting or consuming the goods is
within the act, however wilful. Hawk.
b. 1. c. 33. s. 14.

goods, it was holden larceny, cited in 2
Leach, 420. And if a sale of goods is not
completed, and the pretended purchaser
absconds with them, and from the first

his intention was to defraud, he is guilty
of stealing, 1 Leach, 92.; and to obtain
money from another by ring-dropping, is
a similar offence, if there was an original
design to steal, 1 Leach, 238. 2 Leach,
572. ; and where the owner of goods
sends them by a servant, to be delivered
to A., and B. pretending to be A., obtains
them from him, B. is guilty of larceny.
2 East P. C. 673. So where the prisoner
pretending to be the servant of a person
who had bought a chest of tea, deposited
at the E.I. company's warehouse, got a
request paper and permit for the chest,
and took it away with the assent of a per
son in the company's service who had the
charge of it; this was held felony. R. &

2dly. Where the offender unlawfully ac
quired the possession of goods as by fraud or
force, &c. with intent to steal them, the owner
still retaining his property in them, such an
offender will be guilty of larceny in embez
zling them. Therefore in addition to the
instances mentioned in the text, hiring
a horse on pretence of taking a journey
and immediately selling it, is larceny, be
cause the jury found the defendant acted
animo furandi, in making the contract,
and the parting with the possession had
not changed the nature of the property.

exchange from an indorsee, under a pre
tence of getting it discounted, is felony,
if the jury find that the party did not in
tend to leave the bill in the possession
of the defendant, previous to receiving
the money to be obtained on his credit,

2 East P. C. 685. 1 Leach, 212.; and see
2 Leach, 420. 2 East P. C. 691. So ob

and that he undertook to discount with
intent to convert it to his own use, 1

taining a horse by pretending another
person wanted to hire it to go to B., but

Leach, 294.; and it seems, that if a per
son procure possession of a house with an

in truth with intent to steal it, and not

intent to steal the lead affixed to it, he

going to B., but taking the horse else
where and selling it, is larceny. 1 Leach,

may be indicted on the 4 Geo. II. c. 32.
for the statutable larceny. 2 Leach, 850.

409.

2 East P. C. 689.

Ry. C. C. 163. So to obtain a bill of

So where the

In all these cases the defendant's ori

prisoner intending to steal the mail bags
from a post-office, procured them to be
let down to him by a string from the win
dow of the post-office, under pretence that
he was the mail guard, he was held guilty
of larceny. East P. C. 603. It is larceny
for a person hired for the special purpose
of driving sheep to a fair, to convert
them to his own use, he having the inten
tion so to do at the time of receiving them
from the owner. 1 Ry. & M. C. C. 87.
And where a man ordered a pair of can
dlesticks from a silversmith, to be paid
for on delivery, to be sent to his lodg
ings, whither they were sent accordingly,
with a bill of parcels, by a servant, and
the prisoner contriving to send the ser
vant back under some pretence, kept the

ginal design in obtaining the goods was
felonious, and the owner never parted with
his property therein, for where either is
not the case there can be no larceny, as will
appear from the following instances:—
Thus where a house was burning, and a
neighbour took some of the goods, appa
rently to save them from the flames, and
afterwards converted them to his own

use, it was holden no felony, because the
jury thought the original design honest. 1
Leach, 411. notes. And it is certain, that

if the property in effects be given volun
tarily, whatever false pretence has been
used to obtain it, no felony can be com
mitted. 1 Hale P. C. 506. R. & R. C. C.

225. S. P. Thus obtaining silver on pre
tence of sending a half guinea presently
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send goods by a carrier, and he carries them away; these are
But if the carrier opens a bale or pack of

no larcinies.”

b 1 Hal. P. C. 504.

in exchange is no felony. 2 East P. C.672.
So writing a letter in the name of a third
person to borrow money, which he obtains
by that fraud, is only a misdemeanor, 2
East P. C. 673.; and it makes no differ
ence in these cases that the credit was

obtained by fraudulently using the name
of another, to whom it was intended to be

given, 1 Leach, 303. notes. 2 East P. C.
673. R. & R. C. C. 225. ; and if a horse
dealer delivers a horse to another on his

possession and qualified property in goods,
under colour of bailment, but with intention
of stealing them, and privity of the bailment
has been determined either by wrongful act
of offender or by intention of parties, if he
afterwards embezzle such goods, he will
be guilty of larceny. For in the first
case, after the determination of the spe
cial contract by any plain and unequi
vocal wrongful act of the bailee, incon
sistent with that contract, the property,

promise to return immediately and pay
for it, the party's riding off and not re
turning is no felony. 1 Leach, 467. 2

as against the bailee, reverts to the

So if a tradesman sells

The most remarkable case of this descrip
tion is that of a carrier pointed out by the

East P. C. 669.

goods to a stranger as for ready money,
and sends them to him by a servant who
delivers them, and takes in payment for
them bills which prove to be mere fabri
cations, this will be no larceny, though
the party took his lodgings for the ex
press purpose of obtaining the goods by
fraud, because the owner parted with his
property. 2 Leach, 614. So fraudulently
winning money at gaming, where the in
jured party really intended to play, is no
larceny, though a conspiracy to defraud
appear in evidence. 2 Leach, 610. So

brokers, bankers, or agents embezzling

owner, although the actual possession re
main in the bailee. East P. C. 691. 627.

learned commentator. So the conversion

of money with a felonious intent, which
was found in a bureau delivered to a car

penter to be repaired, by breaking it open,
when there was no necessity for so doing
for the purpose of repairs, will amount to
a larceny, 8 Wes. 405. 2 Leach, 952. 2
Russ. 1045. ; and in the same case it was
said, that if a pocket-book containing
bank notes were left in the pocket of a
coat sent to be mended, and the tailor

took the pocket-book out of the pocket,
and the notes out of the pocket-book with

securities deposited with them for secu

a felonious intent, it would amount to a

rity or any special purpose, are not guilty

be passed, making it a misdemeanor in

felony. If the master and owner of a
ship steal some of the goods delivered to
him to carry, it is not larceny in him, un
less he took the goods out of their pack
age : nor if larceny, would it be an of

brokers, bankers, and others, to embezzle
securities deposited with them for safe

fence within 24 Geo. II. c. 45. R. & R.
C. C. 92. And if corn be sent to a miller

custody or for any special purpose, in
violation of good faith, and contrary to the
special purpose for which they were depo

on, two questions arise, first, whether the

to grind, and he take part of it, he will
be guilty of felony, 1 Roll. Abr. 73.; but
where forty bags of wheat were sent to
prisoner, a warehouseman, for safe cus
tody, until sold by prosecutor, and pri
soner's servant, by direction of prisoner,
emptied four of the bags and mixed their

property was parted with by the owner,

contents with other inferior wheat, and

secondly, whether supposing it was not,

part of mixture was disposed of by pri
soner, and remainder was placed in pro
secutor's bags, which had thus been emp
tied, and there was no severing of any
part of wheat in any one bag with intent
to embezzle that part only which was so
severed, the prisoner was held guilty of
larceny in taking the wheat out of the

of larceny, 4 Taunt. 258. 2 Leach, 1054.

R. & R. C. C. 215. S. C.; but this deci
sion occasioned the 52 Geo. III. c. 63. to

sited, see the act, infra, 230. (d). Thus in

all cases where a voluntary delivering by
the prosecutor is the defence to be relied

whether the prisoner at the time he ob

tained it conceived a felonious design.
In the first case, no fraud or breach of

trust can make a conversion larceny; in
the second, the complexion of the offence
must depend on the felonious design.
3dly. Where offender lawfully acquired
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goods, or pierces a vessel of wine, and takes away part thereof,
or if he carries it to the place appointed, and afterwards takes
bag. R. & R. C. C. 337. And where pro
perty which prosecutors had bought was
weighed out in the presence of their
clerk, and delivered to their carter's ser

vant to cart, who let other persons take
away the cart and dispose of the property
for his benefit, jointly with that of the
other persons, it was held, that the car
ter's servant was not guilty of a mere
breach of trust, but that he as well as the

other persons were guilty of larceny at
common law. Russ. & Ry. C. C. 125.;
and see 2 East P. C. 568 to 574, 695 to
698.

But in all these cases the defend

ant must have had an intention of stealing
the property at the time it was delivered
to him. R. & R. C. C. 441. over-ruling

an apprentice, though under the age of
eighteen, is within the act, R. & R. C.
C. 80. ; so is a female servant. R. & R.
C.C. 267. A person employed upon com
mission to travel for orders, and to col
lect debts, is a clerk within the act,

though he is employed by many different
houses on each journey, and pays his own
expenses out of his commission on each
journey, and does not live with any of his
employers, nor act in any of their count
ing houses. R. & R. C.C. 198. So a ser
vant in the employment of A. & B., who
are partners, is the servant of each, and
if he embezzle the private money of one,
may be charged under the act as the ser
vànt of that individual partner. 3 Stark.

2 East P. C. 690, 694. 2 Russ. 1089,90.

C. N. P. 70. A man is sufficiently a ser

1. R. & M. C. C. 87.

vant within the act, although he is only
occasionally employed when he has no
thing else to do; and it is sufficient if he
was employed to receive the money he

4thly. Where the offender has the qua
lified property and actual possession of the
goods at the time of the embezzlement, he will
not be guilty of larceny at common law.
Thus where a servant or clerk had receiv

ed property for the use of his master, and
the master never had any other posses
sion than such possession by his servant
or clerk, it was doubted whether the lat

ter was guilty of felony in stealing such
property, or was guilty merely of a
breach of trust, 2 Leach, 835. Hale, 668.

embezzled, though receiving money may
not be in his usual employment, and al
though it was the only instance in which
he was so employed. R. & Ry. C. C. 299.
A clerk intrusted to receive money at
home from out-door collectors, receives it
abroad from out-door customers, it was

held, that such receipt of money may be
considered “by virtue of his employ

East P. C. 570, 1.; and see 4 Taunt. 258.
Russ. & Ry. C. C. 215. S. C. 2 Leach

ment,” within the act, though it isbeyond

C. C. 1054.

ceive money from his employers. R. &

So a cashier of the bank

the limits to which he is authorized to re

could not be guilty of felony in embezzling

Ry. C. C. 319. So if a servant generally

an India bond which he had received

employed by his master to receive sums

from the court of chancery, and was in
his actual as well as constructive posses.

of one description and at one place only,

sion. 1 Leach, 28. So if a clerk received

stance to receive a sum of a different de

money of a customer, and, without at all
putting it in the till, converted it to his
own use, he was guilty only of a breach
of trust, though had he once deposited it,
and then taken it again, he would have
been guilty of felony. 2 Leach, 835.
Servants and Clerks.-The dangers re
sulting from this doctrine occasioned the
enactment of 39 Geo.III. c. 85, against
such embezzlements by servants, or clerks,

rendering the offence punishable with
transportation for fourteen years. This
act extends only to such servants as are
employed to receive money, and to in
stances in which they receive money by
virtue of their employment. It seems

is employed by him in a particular in
scription and at a different place, this
latter sum is to be considered as received

by him by virtue of his employment, for
he fills the character of servant, as it is by
being employed as servant he receives the
money. R. & Ry. C. C. 516. Where the
owner of a colliery employed the prisoner
as captain of one of his barges to carry

out and sell coal, and paid him for his
labour by allowing him two-thirds of the
price for which he sold the coals, after
deducting the price charged at the col
liery, he was held a servant within the
act, and having embezzled the price, he
was guilty of larceny within the act.
R. & R. C. C. 139.

So a servant who re
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away the whole, these are larcinies; for here the animus furandi
is manifest; since in the first case he had otherwise no induce
c 3 Inst. 107.

ceived money for his master for articles
made of his master's materials which he
embezzled, was held within the act,

though he made the articles, and was to
have a given portion of the price for mak

ing of them. Russ. & Ry. C. C. 145. The
act is not confined to clerks and servants

of persons in trade; itextends to the clerks
and servants employed to receive of all
persons whatever. Therefore where the
overseers of a township employed the
prisoner as their accountant and trea
surer, and he received and paid all the
money receivable or payable on their
account, he received a sum and em
bezzled it, he was held a clerk and ser
vant within the act. R. & R. C. C. 349.

2 Stark. C. N. P. 349. S.C.

If a servant,

immediately on receiving a sum for his
masters, enters a smaller in his book, and

ultimately account to his master for the
smaller sum only, he may be considered
as embezzling the difference at the time
he made the entry, and it will make no
difference, though he received other sums
for his master on the same day, and in
paying them and the smaller sum to his
master together he might give his master
every piece of money or note he received
at the time he made the false entry. R. &
R. C. C. 463. 3 Stark. N. P. C. 67. S. C.

It seems the act does not apply to cases
which were larceny at common law.
2 Leach, C. C. 1033. R. & R. C. C. 160.
S. C. Peck's case, cor. Park, J. Stafford
shire Sum. Ass. 1817, 3Stark. Evid. 842.

It is questionable, therefore, whether, if
a servant receives money from his master
to pay C. and does not pay it, he can be
indicted for embezzlement, Russ. & Ry.

C. C. 267. ; but as counts for larceny at
common law, and for embezzlement under
the statute, may be joined in the same in

dictment, any difficulty in this respect may
be avoided. See 3 M. & S. 549, 550. Al

though property has been in the possession
of the prisoner's masters, and they only in
trust the custody of such property to a third
person to try the honesty of their servant,

tioning the specific punishment of trans
portation for fourteen years, does not ex
clude any other punishment of inferior
degree, 2 East P. C. 578. R. & R. C. C.
285. ; therefore the court may fine or im
prison, 3 M. & S. 556, 7. 2 Russ. & Ry.
1244. ; and now by 3 Geo. IV. c. 38. s. 2.
the offender may be imprisoned only,
with or without hard labour for not ex

ceeding three years.
Agents in general.—By stat. 52 Geo.III.
c. 63. s. 1. the embezzlement by bankers,
merchants, brokers, attorneys, or agents
of deeds, bills, securities for money, &c.
or other personal effects, intrusted to their
care, without any authority to sell or
pledge the same, is a misdemeanor pu
nishable with transportation for fourteen
years at the discretion of the court.
And by the second section of the same
act, the embezzlement by any banker,
merchant, broker, attorney, or other
agent, in whose hand any money, secu
rity, &c. or order, be placed, under a

written direction signed by the party de
positing, is a misdemeanor, and may be
punished with fourteen years' transporta
tion.

But the act is not to extend to

prevent persons receiving money due on
securities. s. 3.

Nor does it extend to

partners not being privy to the offence.
s. 4. And by sect. 5. the act is not to
lessen any remedy at law or equity, re
garding the party aggrieved. The act
does not affect trustees or mortgagees.

s. 6. Nor does it restrain the parties
from disposing of securities on which
they have a lien, unless they dispose of
more than is necessary to satisfy the lien.
s. 8. It has been questioned whether
money can be considered as personal ef
fects within the 1st section. 1 D. & R.

C. N. P. 22. The proprietor and mem
ber of a saving bank, receiving money for
taking care of deposits, &c. is not within
the act, though he embezzle them. 1 D.
& R. C. N. P. 22.

Manufacturers.-By the 17 Geo. III.
c. 56. s. 1. persons employed in the manu
factories therein mentioned, embezzling
property, may be imprisoned, with hard

if the servant receives it from such third
person and embezzles it, it is an offence
within the act. R. & R. C. C. 160.

labour, for not less than fourteen days,

2 Leach, 1033. S. C. The statute, in men.

nor more than three months; and for
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ment to open the goods, and in the second the trust was deter
mined, the delivery having taken its effect.

But bare non-de

a subsequent offence, not less than three

strument securing it, is not within this

nor more than six months; and in either

statute, 1 Leach, 106. ; nor will a draft,

case may be whipped.
Officers of Bank of England.—There are
also several statutes to protect great pub
lic companies from depredations of this
nature by their servants. Thus by the

in itself invalid, on the ground of the de
fect or want of the stamp, if taken in a

letter by a person employed by the post
office, be such a draft for the payment of

money as to subject the offender to be in

15 Geo. II. c. 13. s. 12, servants of the

dicted under it. 2 Leach, 887. 3 Bos. &

Bank of England guilty of embezzlement,
will be guilty of felony without benefit of
clergy. Where a bank clerk employed ,
to post into the ledger and read from the

Pul. 311. Russ. & Ry. C. C. 12. S. C.

And though the letter will be evidence on
an indictment upon the second section of

cash-book bank notes from 100l. in value

yet as it has been holden that no person

7 Geo. III. c. 50. for stealing the letter,

employed in the post-office can be guilty

up to 1000l., and who, in the course of
that occupation, had with other clerks
access to a file, upon which paid notes of
every description were filed, took from
that file a paid bank note of 50l., he was

to indict him on that clause, 2 Leach,
900. 904. 3 Bos. & Pul. 315. 1 East,

not considered as intrusted with the pos

S. C.; but he may be indicted under the

session of this note so as to bring him
within this act; and in the same case it
was questioned whether a note once can
celled by the bank is within the act. R. &
R. C. C. 35. Securities issued by go
vernment, as exchequer bills, are “ef
fects” within the act, though not valid
and legal bills. Russ. & R. C. C. 67.
2 Leach, 958. 1 N. R. 1. S. C.

Public Officers in general.—By stat. 50
Geo. III. c. 59, for preventing the embez
zlement of money or securities for money
belonging to the public, by any person
intrusted with the management, &c.
thereof, it is a misdemeanor, and the of.

fender may be transported, or receive
such other punishment as is usually in
ficted on persons guilty of misdemeanors.
Servants in Post-office.—At common law,
persons employed in the post-office have
no special property in the letters commit
ted to their charge, which may prevent
their stealing them from amounting to

larceny. 1 Leach, 1. But by 7 Geo. III.
c. 50. any officer or person employed in
the post-office, embezzling any letter, &c.
containing any bank note, &c. or note
whatsoever for the payment of money, or
stealing out of any letter any such bank
notes, &c. is a felon without benefit of

clergy. In order to bring a person
within this act, it is not necessary that he
should have taken the oath prescribed by
9 Ann. c. 10, s. 41. ; but stealing a letter
containing money itself, and not an in

under the last provision, it will be in vain

P. C. Addend. XVII. R. & R. C. C. 31.

52 Geo. III. c. 143. s. 3. R. & R. C. C.

32. notes, post, 235. m. (12). And, indeed,
there seems to be no statute by which a
servant of the post-office can be punished
for merely embezzling a letter, unless it
contains some of the securities which the 7

Geo.III. specially protects. Country bank
notes, however, that have been paid, and
which the owners have the power to re
issue, are within the statute, 2 Leach,

1090. R. & R. C.C. 232. S.C. and part of
a valid instrument will suffice. 2 Leach,
575. 2 East P. C. 581. S. C. And now,

by 42 Geo.III. c. 81. it is expressly de
clared a capital offence to secrete, em
bezzle, or destroy any letter containing
a part of any instrument named in the
former statute. An embezzlement for the
mere purpose of obtaining the postage, is
not capital at common law. 1 Leach,
81. 3.

2 East P. C. 604.

But this is

provided against by 5 Geo. III. c. 25.
s. 19. and 7 Geo. III. c. 50. See 3 Chit.

Crim. L. 922. b. 2 ed. By the 5. Geo.
IV. c. 20. s. 10 persons in the post-office

embezzling, &c. parliamentary proceed
ings or newspapers, &c. or any other

printed paper whatever, sent by the post,
will be guilty of a misdemeanor, and pu
nishable by fine and imprisonment; the
offence to be tried in the place where
committed or where party apprehended.
Lodgers.—The statute of 3 & 4 W.&
M. c. 9. as to lodgers stealing from
their lodgings, is already noticed by the

230 (e)
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livery shall not of course be intended to arise from a felonious
design; since that may happen from a variety of other accidents.
Neither by the common law was it larciny in any servant to run
away with the goods committed to him to keep, but only a
breach of civil trust. But by statute 33 Hen. VI. c. 1. the ser
vants of persons deceased, accused of embezzling their masters’
goods, may by writ out of chancery (issued by the advice of the
[23] ] chief justices and chief baron, or any two of them), and procla

mation be made thereupon, be summoned to appear personally
in the court of king's bench, to answer their master's executors
in any civil suit for such goods; and shall, on default of ap
pearance, be attainted of felony. And by statute 21 Hen. VIII.
c. 7. if any servant embezzles his master's goods to the value
of forty shillings, it is made felony ; except in apprentices, and
servants under eighteen years old. But if he had not the pos
session, but only the care and oversight of the goods, as the

butler of the plate, the shepherd of sheep, and the like, the
embezzling of them is felony at common law." So if a guest
d 1 Hal. P. C. 506.
learned commentator.

Where a man

R. & R. C. C. 478.

3 Burn J. 24th ed.

takes a whole house ready furnished, and,

241. S. C. Nor can a wife commit larceny

at the same time, enters into an agree

of her husband's goods, because his cus
tody is, in law, her's, and they are con
sidered as one person. 1 Hale, 514. On

ment to pay for whatever articles may be
missing when his term expires, he will
not be guilty of larceny within this sta
tute, by taking any of the moveables from
the premises. 2 Leach, 680. Quatre, whe
ther stealing goods in a lodging room let
by contract to prisoner, to be used with
the lodging, is within the act. R. & R.
C. C. 480.

Party stealing his own Goods, &c.—Be
sides the cases already mentioned in
the text, if a man steals his own goods
from his own bailee, though he has no
intent to charge the bailee, but his intent
is to defraud the king, yet if the bailee
had an interest in the possession and
could have withheld it from the owner,

the taking is a larceny. R. & R. C. C.
470. 3 Burn J. 24th ed. 240. S. C. And

a man may be accessary after the fact to
a larceny committed on himself, by re
ceiving and harbouring the thief instead
of bringing him to justice, Fost. 123. ;

but a joint tenant or a tenant in common
of effects cannot be guilty of larceny in

appropriating the whole to his own pur
pose, 1 Hale, 513. ; but if a part-owner

of property steal it from the person in

the same ground no third person can be
guilty of larceny by receiving the hus
band's goods from the wife, and if she
keep the key of the place where the pro
perty is kept, her privity will be pre
sumed, and the defendant must be ac

quitted. 1 Leach, 47. See 1 Hale, 45.
516. Kel. 37.

The taking must always be against the
will of the owner, 1 Leach, 47.; but if
the owner, in order to detect a number

of men in the act of stealing, directs a
servant to appear to encourage the de
sign, and lead them on till the offence is
complete, so long as he did not induce the
original intent, but only provided for its
discovery after it was formed, the crimi
mality of the thieves will not be destroyed.
2 Leach, 913. So if a man be suspected
of an intent to steal, and another, to try
him, leaves property in his way, which
he takes, he is guilty of larceny. 2 Leach,
921. And if, on thieves breaking in to
plunder a house, a servant, by desire of
his master, shew them where the plate
is kept which they remove, this circum

whose custody it is, and who is responsi

stance will not affect the crime. 2 Leach,

ble fºr its safety, he is guilty of larceny.

922.
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robs his inn or tavern of a piece of plate, it is larciny: for he
hath not the possession delivered to him, but merely the use,”

and so it is declared to be by statute 3 & 4 W.& M. c. 9. if a

lodger runs away with the goods from his ready furnished
lodgings. Under some circumstances also a man may be guilty
of felony in taking his own goods: as if he steals them from a
pawnbroker, or any one to whom he hath delivered and en

trusted them, with intent to charge such bailee with the value ;
or if he robs his own messenger on the road, with an intent to
charge the hundred with the loss according to the statute of
Winchester." (2)
Also a
2. There must not only be a taking, but a carrying away; 2.carrying
A.
bare
removal
from
away. (3)
cepit et asportavit was the old law-latin.

e 1 Hawk. P. C. 90.

f Fost. 123, 124.
—-

(2) All these points will be found
more fully considered under note (1),

a bag from the bottom of a boot of a

ante 230.

got it out, it did not appear that it was
entirely removed from the space it at first
occupied in the boot, but the raising it
from the bottom had completely removed
each part of it from the space that spe
cific part occupied, this was held a com
plete asportation. 1 Ry. & Moody, C. C.
14. But if the defendant merely change

(3) If a thief cut a belt on which a
purse is hung, and it drops to the ground
where he leaves it, or if he compel a

man to lay down goods which he is car
rying, and is apprehended before he
raises them from the ground, the crime is
incomplete. 1 Leach, 322. m. b. 1 Hale,
533. And if goods are tied to a string,

coach, but was detected before he had

the position of a package from lying end

which is fastened at one end to a counter,

ways to lengthways, for the greater con

and a person intending to steal them

venience of taking out its contents, and

takes hold of the other, and removes them

cuts the outside of it for that purpose, but
is detected before he has taken any thing,
there will be no larceny committed. Id.

towards the door as far as the string will
permit him, this will be no felony. So
where the prosecutorhad his keys tied to
the strings of his purse in his pocket,
which the prisoner endeavoured to take
from him and was detected with the purse
in his hand, but the strings still hung to
the pocket by the keys, this was holden
to be no asportation, and therefore no
larceny was committed. 1 Leach, 321. n.
a. 1 Hale, 508. But a very slight aspor
tation will suffice. Thus, to snatch a dia

mond from a lady's ear, which is instantly
dropped among the curls of her hair, 1
Leach, 320. 2 East P. C. 557. ; to re

move sheets from a bed and carry them
into an adjoining room, 1 Leach, 222, in
notes—to take plate from a trunk, and
lay it on the floor with intent to carry it
away, ibid.—and to remove a package
from one part of a waggon to another,
with a view to steal it, 1 Leach, 236.

have respectively been holden to be felo.
nies; and where prisoner had liſted up

ibid. in notes.

Where it is one continu

ing transaction, though there be several
distinct asportations in law by several

persons, yet all may be indicted as prin
cipals who concur in the felony before the
final carrying away of the goods from the
virtual custody of the owner, 2 East P.C.
557. ; but two cannot be convicted upon
an indictment charging a joint larceny,
unless there be evidence to satisfy a jury
that they were concerned in a joint tak
ing. 2 Stark. on Evidence, 840. If one
steal another man's goods, and after
wards another stealeth from him, the

owner may prosecute the first or the se
cond felon at his choice.

Dalt. c. 162.

There is no occasion that the carrying
away be by the hand of the party ac
cused, for if he procured an innocent
agent, as a child or a lunatic, to take the
property, or if he obtained it from the
sheriff by a replevin, without the slight

231

BOOK IV.—OF PRIVATE WRONGS.

the place in which he found the goods, though the thief does
not quite make off with them, is a sufficient asportation, or
carrying away. As if a man be leading another's horse out of
a close, and be apprehended in the fact; or if a guest, stealing
goods out of an inn, has removed them from his chamber down
stairs: these have been adjudged sufficient carryings away, to
constitute a larciny." Or if a thief, intending to steal plate,
takes it out of a chest in which it was, and lays it down upon
the floor, but is surprised before he can make his escape with

it; this is larciny.” (4)
[232 J

3. This taking, and carrying away, must also be felonious;
that is, done animo furandi: or, as the civil law expresses it,
. lucri causé." This requisite, besides excusing those who labour

3. Which
must be felo

niously. (5)

g 3 Inst. 108, 109.

h 1 Hawk. P. C. 93.

* Inst. 4.1. 1.

est colour of title, and with a felonious

fore the determination of the bailment

design, he will himself be a principal of

to serve the prisoner or another person

converts the property, East P. C. 594.
837. ; and if the owner parts with the
possession of goods for a special pur
pose, and the bailee, when that purpose
is executed, neglects to return them, and
afterwards disposes of them, if he had
not a felonious intention when he origi
nally took them, his subsequent with
holding and disposing of them will not
constitute a new felonious taking, or
make him guilty of felony, R. & R. C. C.
441. overruling East P. C. 690. 694.

though not in a pecuniary way. R. & R.

2 Russ. 1089, 1090.

C. C. 292. In a late singular case it was

We have seen that a taking by finding,
and a subsequent conversion, will not
amount to a felony. 3 Inst. 108. 1 Hawk.

fender. Hawk. b. 1. c. 33. s. 12.

(4) See these points more fully consi
dered under note (3), supra.
(5) The felonious quality consists in
the intention of the prisoner to defraud
the owner, and to apply the thing stolen
to his own use; and it is not necessary
that the taking should be done lucri causa;
taking with an intent to destroy will be
sufficient to constitute the offence if done

determined, that where a servant clan

destinely took his master's corn; though
to give it to his master's horses, he was

guilty of larceny, the servant in some de
gree being likely to diminish his labour
thereby. R. & R. C.C. 307.3 Burn J. 24th
edit. 209. (See a late case, Rus. & Ry.
C. C. 118. under very particular circum
stances.) It is sufficient if the prisoner
intend to appropriate the value of the chat
tel and not the chattel itself to his own use,

c. 33. s. 2. 2 Russ. 1041.

But if the

goods are found in the place where they
are usually suffered to lie, as a horse on
a common, cattle in the owner's fields,

or money in a place where it clearly ap
pears the thief knew the owner to have
concealed it, 1 Hale, 507, 506. 2 East

P. C. 664. ; or if the finder in any way

as where the owner of goods steals them

know the owner, or if there be any mark
on the goods by which the owner can be

from his own servant or bailee in order to

ascertained, see 3 Burn J. 24th edit.

charge him with the amount. 7 Hen. VI.

213. the taking will be felonious. So if a
parcel be left in a hackney coach, and
the driver open it, not merely from curio
sity, but with a view to appropriate part

f. 43.

The intention must exist at the

time of the taking, and no subsequent
felonious intention will render the previ
ous taking felonious, as where goods are
removed by the prisoner during a fire with
intent to preserve them for the owner,
and he afterwards determine to appro
priate them to his own use, East P. C.
694. ; or where a bailment is procured
without any felonious intent on the part
of the bailee, and he afterwards and be

of its contents to his own use, or if the

prosecutor order him to deliver the pack
age to the servant, and he omits so to do,

he will be guilty of felony. 2 East P. C.
664. 1 Leach, 413. 15. and in notis.

Where the taking exists, but without
fraud, it may amount only to a trespass.

This is also a point frequently depending
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under incapacities of mind or will (of whom we spoke suffi
ciently at the entrance of this book"), indemnifies also mere
trespassers, and other petty offenders. As if a servant takes
his master's horse without his knowledge, and brings him home
again: if a neighbour takes another's plough that is left in the
field, and uses it upon his own land, and then returns it: if,
under colour of arrear of rent, where none is due, I distrein
another's cattle, or seize them: all these are misdemesnors and

trespasses, but no felonies." The ordinary discovery of a felo

nious intent is where the party doth it clandestinely; or, being
charged with the fact, denies it. But this is by no means the
only criterion of criminality: for in cases that may amount to
larciny the variety of circumstances is so great, and the com

plications thereof so mingled, that it is impossible to recount
all those, which may evidence a felonious intent, or animum
furandi: wherefore they must be left to the due and attentive
consideration of the court and jury.(6)
4. This felonious taking and carrying away must be of the theAnd
this ºf
personal
personal goods of another: for if they are things real, or savour of goods of
the realty, larciny at the common law cannot be committed of *
them. Lands, tenements, and hereditaments (either corporeal
or incorporeal) cannot in their nature be taken and carried
away. And of things likewise that adhere to the freehold, as
corn, grass, trees, and the like, or lead upon a house, no larciny
* See page 20.

Hal. P. C. 509.

on circumstantial evidence, and to be left

pass, where the original assault was felo

for the jury's decision. Thus, where the
prisoners entered another's stable at night

nious. Thus, if aman searches the pockets

and took out his horses, and rode them

afterwards throws the saddle from his

thirty-two miles, and left them at an inn,

horse on the ground, and scatters bread
from his packages, he will not be guilty
of robbery, 2 East P. C. 662., though he
might certainly have been indicted for
feloniously assaulting with intent to steal,
for that offence was complete.
The openness and notoriety of the
taking, where possession has not been
obtained by force or stratagem, is a strong

and were afterwards found pursuing their

journey on foot, they were held to have
committed only a trespass, and not a fe

lony. 2 East P. C. 662. Clandestinely
taking away articles to induce the owner

(a girl) to fetch them, and thereby to give
the prisoner an opportunity to solicit her
to commit fornication with him, is not
felonious. R. & R. C. C. 420. and see id.

of another for money, and finds none, and

circumstance to rebut the inference of a

118. It depends also on circumstances

felonious intention, 1 Hale, 507.

what offence it is to force a man in the

P. C. 661, 662. ; but this alone will not
make it the less a felony. Kel. 82. 2 Raym.
276. 2 Vent. 94. A taking by mere acci

possession of goods to sell them ; if the
defendant takes them, and throws down
more than their value, it will be evidence

that it was only trespass; if less were

offered, it would probably be regarded as
felony. 1 East Rep. 615. 636. And it
seems that the taking may be only a tres

East

dent, or in joke, or mistaking another's
property for one's own, is neither legally
nor morally a crime. 2 Hale, 507. 509.
(6) See these points more fully, supra,
note (5).
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could be committed by the rules of the common law; but the
severance of them was, and in many things is still, merely a
trespass which depended on a subtilty in the legal notions of
our ancestors. These things were parcel of the real estate;
and therefore, while they continued so, could not by any pos
sibility be the subject of theft, being absolutely fixed and im
[233 ] moveable." And if they were severed by violence, so as to be
changed into moveables; and at the same time, by one and the
same continued act, carried off by the person who severed
them; they could never be said to be taken from the proprietor,
in this their newly acquired state of mobility (which is essen
tial to the nature of larciny), being never, as such, in the actual
or constructive possession of any one, but of him who com
mitted the trespass. He could not in strictness be said to have
taken what at that time were the personal goods of another,
since the very act of taking was what turned them into personal
goods. But if the thief severs them at one time, whereby the
trespass is completed, and they are converted into personal
chattels, in the constructive possession of him on whose soil
they are left or laid; and come again at another time, when
they are so turned into personalty, and takes them away; it is
larciny: and so it is, if the owner, or any one else, has severed
Lead, iron,
&c. fixed to them." And now by the statute 4 Geo. II. c.42. to steal, or rip,
buildings. (7) cut or break with intent to steal, any lead, or iron bar, rail,
gate, or palisado, fixed to a dwelling-house or out-house, or in
any court or garden thereunto belonging, or to any other build
ing, is made felony, liable to transportation for seven years; (7)
* See Vol. II. p. 16.

(7) The 21 Geo. III. c. 68, extends
this provision to copper, brass, and bell
metal; only giving the court authority to
inflict imprisonment and hard labour from
one year to three, and public whipping,
not exceeding three times, instead of
transportation, at their own pleasure.
And see as to the offence of receiving, &c.

n 3 Inst. 109. 1 Hal, P. C. 510.

ing to a church, are not within the acts.
2 East P. C. 593. A church has been
holden to be a building within the mean
ing of these acts, 1 Leach, 318. ; and a
summer-house used occasionally for tea
and refreshment within the same inclo

sure as the house, though at the distance
of about half a mile, is a building within

stolen lead, &c. 29 Geo. II. c. 30. ante,

the 4 Geo. II. c. 32.

133. Stealing window sashes, 1 Leach,
201. 2 East P. C. 590. n., or window

ings appear to be within that act. R. & R.

Indeed, all build

C. C. 69. If a person take a house for

casements made of iron, lead, and glass,

the express purpose of stripping it of the

.1 Leach, 496. 2 East P. C. 593., is not
within the acts, nor are leaden images,
on a pedestal fixed in the ground near a
summer-house, being in an enclosed field,
(but not within the same enclosure at the
house, R. & R. C. C. 28.) Iron rails on
a tomb-stone, not connected by any build

lead affixed to it, and he effect his de

sign, he will be guilty of felony. 2 Leach,
850. If the defendant be found guilty of
stealing lead to the value of ten-pence,

he may have judgment to be whipped, as
for petit larceny, 2 East P. C. 594,
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and to steal, damage, or destroy underwood or hedges, and the underwood,
like, to rob orchards or gardens of fruit growing therein, to steal :
or otherwise destroy any turnips, potatoes, cabbages, parsnips, º:
pease, or carrots, or the roots of madder when growing, are"

punished criminally, by whipping, small fines, imprisonment,
and satisfaction to the party wronged, according to the nature
of the offence. (8) Moreover, the stealing by night of any Trees, roots,

trees, or of any roots, shrubs, or plants to the value of 5s. is by **
statute 6 Geo. III. c. 36. made felony in the principals, aiders,
and abettors, and in the purchasers thereof, knowing the same
to be stolen: and by statutes 6 Geo.III. c. 48, and 13 Geo. III.
c. 33. the stealing of any timber trees therein specified,” and of
any root, shrub, or plant, by day or might, is liable to pecuniary [2341 .
penalties for the two first offences, and for the third is consti
tuted a felony liable to transportation for seven years. (9) *::::"

Stealing ore out of mines is also no larciny, upon the same
principle of adherence to the freehold; with an exception only
to mines of black lead, the stealing of ore out of which, or en
tering the same with intent to steal, is felony, punishable with

imprisonment and whipping, or transportation not exceeding
seven years; and to escape from such imprisonment, or return
from such transportation, is felony without benefit of clergy,
by statute 25 Geo. II. c. 10. Upon nearly the same principle lative
writings
is:
to real
-

- - -

-

-

the stealing of writings relating to a real estate is no felony; .
but a trespass:" because they concern the land, or (according
to our technical language) savour of the realty, and are consi

dered as part of it by the law : so that they descend to the heir
together with the land which they concern.'
° Stat. 43 Eliz. c. 7. 15 Car. II. c. 2. 31 Geo. II. c. 35, 6 Geo. III. c. 48. 9 Geo,
III. c. 41. 13 Geo. III. c. 32.

* Oak, beech, chesnut, walnut, ash, elm, cedar, fir, asp, lime, sycamore, birch, pop
lar, alder, larch, maple, and hornbeam.
q 1 Hal.

. C. 510. Stra. 1137.

* See Vol. II. page 438.

(8) Or may be fined any sum not ex

shall carry away any bark from any wood

ceeding twenty shillings, over and above
the value of the goods, by 42 Geo. III.

or wood-grounds, or shall have any bark
in his possession, and shall not give a

c.67.; and that statute extends the offence

satisfactory account of it, for the first of.
fence he may be fined 40s., for the second

to the taking of beans.
Now by statute 6 Geo. IV. c. 127.

severing and at the same time taking
away trees, fruit, vegetable productions,

&c. from orchards, gardens, nursery
grounds, hot-houses, green-houses, or con
servatories, is felony.
The 45 Geo. III. c. 66. enacts, that if

any one without legal right or authority

5l. with costs, and for the third he may
be punished as an incorrigible rogue.
Unless the bark is taken, at the time it
was cut from a growing tree, by the com
mon law stealing bark must be larceny.
See 6 Geo. III. c.48., 2 Geo. III. c.41,,
10 Geo. III. c. 30.

(9) Supra 233. note (8).
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Bonds, bills,

Bonds, bills,

and notes, which concern mere choses in action,

choses in

action, &c.

Servants of
bank. (11)

were also at the common law held not to be such goods whereof
larciny might be committed; being of no intrinsic value; and
not importing any property in possession of the person from
whom they are taken. But by the statute 2 Geo. II. c. 25.
they are now put upon the same footing, with respect to lar
cinies, as the money they were meant to secure. (10) By
statute 15 Geo. II. c. 13. officers or servants of the bank of

England, secreting or embezzling any note, bill, warrant, bond,
deed, security, money, or effects intrusted with them or with
the company, are guilty of felony without benefit of clergy. (11)
Servants of The same is enacted by statute 24 Geo. II. c. 11. with respect
South sea
to officers and servants of the south-sea company. And by
company.
Servants
statute 7 Geo. III. c. 50. if any officer or servant of the post
of post
office shall secrete, embezzle, or destroy any letter or pacquet,
office. (12)
containing any bank note or other valuable paper particularly
specified in the act, or shall steal the same out of any letter or
t 235 J pacquet, he shall be guilty of felony without benefit of clergy.
Or, if he shall destroy any letter or pacquet with which he has
received money for the postage, or shall advance the rate of
postage on any letter or pacquet sent by the post, and shall
secrete the money received by such advancement, he shall be
guilty of single felony. (12) Larciny also could not at common
• 8 Rep. 33.

(10.) This act was made perpetual by
9 Geo. II. c. 18.

When the notes of a

country bank, having been paid by the
correspondent in London, and therefore
no longer valuable as securities, are sent
to the country, in order to be re-issued,
and are stolen during the journey, an in
dictment may be sustained to the value
of the stamps and paper, which still might
have been used by the owners. 2 Leach,
1036. R. & R. C. C. 181. S. C.

But it

is not felony under the statute, to steal
bankers' notes which have been com

pletely executed, but never put in circu
lation, because no money is due upon

note on the paper, and with the ink of the
defendant. 2 Leach, 673. (a). As to
stealing, &c. records, ante, 128.
(11) See this offence more fully con
sidered under note (1), ante, 230. ; it is
more properly placed under that head as
the essence of the offence relates more to

the person taking, and mode of taking,
than to the thing taken.
(12) The offence as to servants, &c.
in post-office, embezzling letters, &c. has
been already considered, and with more
propriety than it would have been in this
place, for the reason assigned in note (11)
supra. With respect to other persons, the

them, per Lord Ellenborough at Carlisle,

2d section of the 7 Geo. III. c. 50. and the

1802. id. in notes. But the circumstance

is not material to bring the offence with

52 Geo.III. c. 143. render it felony with
out benefit of clergy to steal letters, &c.
from any mail, &c. In the construction

in the act,

2 East P. C. 598. ; and

of the former act, it has been holden, that

though the act mentions bank notes, &c.
in the plural number, to steal a single
note is felony, within its meaning. 1

if a man procure bags of letters to be de
livered to him under pretence of being
the guard to the mail, which are let down
to him from a window of the post-office,
this will be a stealing from the post-office

of a promissory note not being indorsed,

Leach, 1.

It is not an offence under the

act to compel a man to write and sign a
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law be committed of treasure-trove, or wreck, till seized by the
king or him who hath the franchise, for till such seizure no one

hath a determinate property therein. But, by statute 26 Geo. II.
c. 19. plundering or stealing from any ship in distress (whether
wreck or no wreck) is felony without benefit of clergy: in like
manner, as, by the civil law,' this inhumanity is punished in the
same degree as the most atrocious theft. (13)
Larciny also cannot be committed of such animals, in which Animals.
there is no property either absolute or qualified; as of beasts
that are ferae naturae, and unreclaimed, such as deer, hares, and
conies, in a forest, chase, or warren ; fish, in an open river or
pond; or wild fowls at their natural liberty.' But if they are
reclaimed or confined, and may serve for food, it is otherwise
even at common law : for of deer so inclosed in a park that they
may be taken at pleasure, fish in a trunk, and pheasants or par
Deer, conies,
tridges in a mew, larciny may be committed." And now, by sta &c.
(14)
tute 9 Geo. I. c. 22. to hunt, wound, kill, or steal any deer; to
rob a warren; or to steal fish from a river or pond (being in these
cases armed and disguised); (14) also to hunt, wound, kill, or
steal any deer, in the king's forests or chases inclosed, or in any
otherinclosed place where deer have been usually kept; orby gift
or promise of reward to procure any person to join them in such
unlawful act; all these are felonies without benefit of clergy. (15)
And the statute 16 Geo. III. c. 30. enacts that every unautho
rized person, his aiders and abettors, who shall course, hunt,
shoot at, or otherwise attempt to kill, wound, or destroy any
red or fallow deer in any forest, chase, purlieu, or ancient walk,
* Cod. 6. 2. 18.
t 1 Hal. P. C. 511. Fost. 366.
u 1 Hawk. P. C. 94. 1 Hal. P. C. 511.

within its meaning. 2 East P. C. 603.
But the act does not extend to servants

was held within the section of the act,
2 Stark. N. P. C. 485. ; and a person may

employed in the post-office, and into

be indicted and committed under this

whose hands letters may lawfully come,
if they embezzle and detain them, 2
Leach, 904. ; nor does it apply where
the party obtains the letters, not for the
purpose of detaining them, but of receiv
ing and embezzling the postage. 1 Leach,

section of the act, for stealing a letter,
though he has an employment in the post

81. 83. in notis.

Under the 52 Geo.III.

c. 143. it is not necessary that the person
from whom the letters were stolen should

office. R. & R. C. C. 32. notes.

(13) See also the 1 & 2 Geo. IV.
c. 75. s. 15. for the further protection of
wrecks, and property swept overboard, &c.
(14) This offence is considered fully,
ante, 174. when treating of the offence of
killing game.
*

have been in actual possession of them
at the time of the theft; and where the

horse mail-bags being left by the rider,
after he had taken possession of them,
for a temporary purpose for two minutes,
were stolen during his absence, the case
WO L, i V.

(15) Clergy is in this case restored by
the 4 Geo. IV. c. 54., and offender may
be transported for seven years, or impri
soned, with or without hard labour, for

not exceeding three years.
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or in any inclosed park, paddock, wood, or other ground, where
[236 J deer are usually kept, shall forfeit the sum of 20l. or for every
deer actually killed, wounded, destroyed, taken in any toyl or
snare, or carried away, the sum of 30l., or double those sums
in case the offender be a keeper: and upon a second offence
(whether of the same or a different species), shall be guilty of
felony, and transportable for seven years. Which latter punish
ment is likewise inflicted on all persons armed with offensive
weapons, who shall come into such places with an intent to com
mit any of the said offences, and shall there unlawfully beat or
wound any of the keepers in the execution of their offices, or
Fish. (17)

shall attempt to rescue any person from their custody. (16)
Also by statute 5 Geo. III. c. 14. the penalty of transportation
for seven years is inflicted on persons stealing or taking fish in
any water within a park, paddock, garden, orchard, or yard :
and on the receivers, aiders, and abettors: and the like punish

ment, or whipping, fine, or imprisonment, is provided for the
taking or killing of conies" by night in open warrens : and a.
forfeiture of five pounds to the owner of the fishery, is made
payable by persons taking or destroying (or attempting so to do)
Hawks.

Swans.

any fish in any river or other water within any inclosed ground,
being private property. (17) Stealing Hawks, in disobedience
to the rules prescribed by the statute 37 Edw. III. c. 19., is also
felony." It is also said" that, if swans be lawfully marked, it

is felony to steal them, though at large in a public river; and
that it is likewise felony to steal them, though unmarked, if in
any private river or pond; otherwise it is only a trespass. But
of all valuable domestic animals, as horses and other beasts of

º

Domestic

- animals.

* See stat. 22 & 23 Car. II. c. 25.

-

(16) See the 42 Geo. III. c. 107., and
- - - - this offence more fully considered, ante,
174. (c).
(17) Under this act, the defendant
must be indicted within six calendar

months after the offence is committed,
and the trial must be had before the jus
tices of gaol delivery for the county in
which the enclosure is situate. In an in

dictment on this act for entering an en
closed park, and taking fish bred, kept,
and preserved there, in the river Kent,

running through the park, it appeared
that the park was walled round, except
where the river entered and passed out,

and that there were fences to keep in the
deer; that there was nothing to keep in
the fish ; that they were not known to
breed there; that nothing was done to
stock the river, but that persons were

w 3 Inst. 98.

* Dalt. Just. c. 156.

never suffered to angle in the park with
out leave : it was held, that this was not

a place where fish were to be considered.
as “bred, kept, or preserved," within the
meaning of this act, and therefore the
conviction was wrong. Russ. & Ry. C. C.
205. A stream of water running by the
side of a piece of ground, which is enclos
ed on every side except that on which it,
is bounded by the water, is not a stream in.
enclosed ground within the meaning of the
third section of the act, so as to subject,
a party fishing therein to the penalty in

flicted by that act; the fishing should be.
in enclosed grounds, which shall be pri
vate property. 5 Taunt. 441, 1 Marsh,
127. S. C. 2 Bing. 483.

The stealing of oysters is provided.
against by the 31 Geo. III, c. 51. and,
48 Geo. III. c. 144.
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draught, and of all animals domitae naturae, which serve for food,
as neat or other cattle, swine, poultry, and the like, and of their
fruit or produce, taken from them while living, as milk or wool,"
larciny may be committed; and also of the flesh of such as are
either domitae or ferae naturae, when killed.” As to those ani
mals, which do not serve for food, and which therefore the law

holds to have no intrinsic value, as dogs of all sorts, and other
creatures kept for whim and pleasure, though a man may have
a base property therein, and maintain a civil action for the loss
of them," yet they are not of such estimation, as that the crime
of stealing them amounts to larciny.”(18) But by statute 10
Geo. III. c. 18. very high pecuniary penalties, or a long impri
sonment, and whipping in their stead, may be inflicted by two
justices of the peace (with a very extraordinary mode of appeal
to the quarter sessions), on such as steal, or knowingly harbour
a stolen dog, or have in their custody the skin of a dog that has
been stolen.“ (19)

Notwithstanding however that no larciny can be committed, where
Larcenyowner
unless there be some property in the thing taken, and an owner; not known.
yet, if the owner be unknown, provided there be a property, it
is larciny to steal it; and an indictment will lie, for the goods

of a person unknown." In like manner as among the Romans,
the lex Hostilia de furtis provided that a prosecution for
theft might be carried on without the intervention of the
owner." This is the case of stealing a shroud out of a grave;
which is the property of those, whoever they were, that buried
the deceased: but stealing the corpse itself, which has no owner,
(though a matter of great indecency), is no felony, unless some
y Dal. 21. Crompt. 36. 1 Hawk. P. C. 93, 1 Hal. P. C. 507. The King v. Martin,
* 1 Hal. P. C. 511.
by all the judges. P. 17 Geo.III.
b 1 Hal. P. C. 512.
a See Vol. II. pag. 393.
* See the remarks in pag. 4. The statute hath now continued eighteen sessions of
d 1 Hal. P. C. 512.
parliament unrepealed.
• Gravin, l. 3. § 106.

(18) Ferrets, though tame and sale
able, are not the subject of larceny, Russ.
& R. C. C. 350, ; but a stock of bees is.
T. Raym. 33.
As to the punishment for horse-stealing,
sheep-stealing, &c. see post, 238.
(19) This statute scarcely deserves the
censure conveyed in the learned judge's
note; for though many persons may not
estimate at a high rate the intrinsic value
of this kind of property, yet dogs are fre

first offence is only from 20l. to 30l., and
if paid, no farther punishment can be in
flicted. Dr. Burn seems to have sug
gested a very idle doubt, whether a man
under this statute can be convicted for

stealing a bitch, as the word dog alone
is used throughout the statute (tit. dogs).
When it is necessary to distinguish the
sexes, we are obliged to resort to the
word bitch, but we have no other word

than dogs to comprise the whole canine

quently the favourites of their owners,

species of both sexes, in which sense it

and few thieves who are guilty of stealing
dogs would confine their depredations to

unquestionably was used by the legisla
ture in this statute.—Christian's note.

this single article. The penalty for the
U 2
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[237 ) of the grave-clothes be stolen with it." (20) Very different from
the law of the Franks, which seems to have respected both as

equal offences: when it directed that a person, who had dug a
corpse out of the ground in order to strip it, should be banished
from society, and no one suffered to relieve his wants, till the
relations of the deceased consented to his re-admission."
Punishment.

Having thus considered the general nature of simple larciny,
I come next to treat of its punishment. Theft by the Jewish
law, was only punished with a pecuniary fine, and satisfaction
to the party injured." And in the civil law, till some very late
constitutions, we never find the punishment capital. The laws

of Draco at Athens punished it with death: but his laws were
said to be written in blood ; and Solon afterwards changed the
penalty to a pecuniary mulct. And so the Attic laws in ge
neral continued;" except that once, in a time of dearth, it was
made capital to break into a garden, and steal figs: but this
law, and the informers against the offence, grew so odious, that
from them all malicious informers were stiled sycophants; a
name which we have much perverted from its original meaning.
From these examples, as well as the reason of the thing, many
learned and scrupulous men have questioned the propriety, if
not lawfulness, of inflicting capital punishment for simple theft."
And certainly the natural punishment for injuries to property
seems to be the loss of the offender's own property; which
ought to be universally the case, were all men's fortunes equal.

But as those who have no property themselves, are generally
the most ready to attack the property of others, it has been
[238 J found necessary instead of a pecuniary to substitute a corporal
punishment; yet how far this corporal punishment ought to
extend, is what has occasioned the doubt.

Sir Thomas More,

and the marquis Beccaria," at the distance of more than two

centuries from each other, have very sensibly proposed that
kind of corporal punishment, which approaches the nearest to
a pecuniary satisfaction; viz. a temporary imprisonment, with
* See Vol. II. pag. 429.

* Montesq. Sp. L. b. 30. ch. 19.

s Exod. c. xxii.

* Petit. LL. Attic. l. 7. tit. 5.

* Estenim ad vindicanda furta minis atror, nee tamen ad refraenanda sufficiens; quippe
neque furtum simpler tain ingens facinus est, ut capite debeat plecti; neque ulla poena est
tanta, ut ab latrociniis cohibeat eos, qui nullan alian artem quaerendi vicius habent. (Mori
Utopia. edit. Glasg. 1750. pag. 21.)—Denique, cum ler Mosaica, quanquam inclemens et
aspera, tamen pecunia furtam, haud morte, mulctavit; neputemus Deum, in nova lege cle
mentiae qua pater imperat filiis majorem indusisse nobis invicem saeviendi licentiam. Haec
sunt cur non licere putem; quam vero sit absurduin, atque etiam perniciosum reipublicae,

furem atque homicidan er aequo puniri, nemo est (opinor) quinesciat. (Ibid. 39.)
J Utop. pag. 42.

k Ch. 22.

(20) Ante, 64, n. (25).
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an obligation to labour, first for the party robbed, and after

wards for the public,in works of the most slavish kind: in order
to oblige the offender to repair, by his industry and diligence,
the depredations he has committed upon private property and
public order. But notwithstanding all the remonstrances of
speculative politicians and moralists, the punishment of theft

still continues, throughout the greatest part of Europe, to be
capital; and Puffendorf, together with sir Matthew Hale," are

of opinion that this must always be referred to the prudence
of the legislature; who are to judge, say they, when crimes
are become so enormous as to require such sanguinary re

strictions." Yet both these writers agree, that such punish
ment should be cautiously inflicted, and never without the ut
most necessity.
Our ancient Saxon laws nominally punished theft with death,
if above the value of twelvepence: but the criminal was per
mitted to redeem his life by a pecuniary ransom; as, among
their ancestors the Germans, by a stated number of cattle.”
But in the ninth year of Henry the first, this power of redemp
was taken away, and all persons guilty of larciny above the
value of twelvepence were directed to be hanged; which law
continues in force to this day.” For though the inferior species
of theft, or petit larciny, is only punished by imprisonment or
whipping at common law," or by statute 4 Geo. I. c. 11.(21)
may be extended to transportation for seven years, as is also
expressly directed in the case of the plate-glass company, yet
the punishment of grand larciny, or the stealing above the va [239 J
lue of twelvepence (which sum was the standard in the time
of king Athelstan, eight hundred years ago), is at common law
regularly death. Which, considering the great intermediate
alteration' in the price or denomination of money, is undoubt
edly a very rigorous constitution; and made sir Henry Spel
man (above a century since, when money was at twice its pre
L. of N. b. 8. c. 3.

* 1 Hal. P. C. 13. * See pag. 9. • Tac. de mor. Germ. c. 12.

P 1 Hal. P. C. 12. 3 Inst. 53.

q 3 Inst. 218.

* Stat. 13 Geo. III. c. 38.

• In the reign of King Henry I. the stated value, at the exchequer, of a pasture

fed ox, was one shilling (Dial. de Scacc. l. 1. $ 7.), which, if we should even suppose
to mean the solidus legalis mentioned by Lyndewode (Prov. l. 3. c. 13. See Vol. II. pag.
509), or the 72d part of a pound of gold, is only equal to 13s. 4d. of the present
standard.

(21) And now by 5 Geo. IV. c. 84. s. 2.

or in addition to any other sentence which

the offender may be transported beyond

by law may be imposed, but such impri

seas for life.

Whipping females is abo-

sonment is not to be for longer than the

lished by 1 Geo. IV. c. 57. By the 53 Geo.
III. c. 162, the offendermaybe imprisoned,

time for which the party might be impri
soned, at the time of passing the act.

with hard labour, either simply and alone,
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sent rate) complain, that while every thing else was risen in its
nominal value, and become dearer, the life of man had con

tinually grown cheaper.' It is true, that the mercy of juries

will often make then strain a point, and bring in larciny to be
under the value of twelvepence, when it is really of much greater
value: (22) but this, though evidently justifiable and proper,
when it only reduces the present nominal value of money to
the ancient standard," is otherwise a kind of pious perjury, and
does not at all excuse our common law in this respect from the
imputation of severity, but rather strongly confesses the charge.
It is likewise true, that by the merciful extensions of the be
nefit of clergy by our modern statute law, a person who com
mits a simple larciny to the value of thirteen pence or thirteen
hundred pounds, though guilty of a capital offence, shall be
excused the pains of death: but this is only for the first of
fence. And in many cases of simple larciny the benefit of
clergy is taken away by statute : as for horse-stealing in the
principals, and accessories both before and after the fact;" (23)
theft by great and notorious thieves in Northumberland and
[2401 Cumberland:*(24) taking woollen cloth from off the tenters,”(25)
or linens, fustians, callicoes, or cotton goods, from the place of
manufacture;’ (26) (which extends, in the last case, to aiders,
t Gloss. 350.

u 2 Inst. 189.

* Stat. 1 Edw. VI. c. 12. 2 & 3. Edw. VI. c. 33. 31 Eliz. c. 12.
* Stat. 18 Car. II. c. 3.

y Stat. 22 Car. II. c. 5. But, as it sometimes is difficult to prove the identity of the
fº. so stolen, the onus probandi with respect to innocence is now by statute 15 Geo.
I. c. 27, thrown on the persons in whose custody such goods are found; the failure
whereof is, for the first time, a misdemesnor punishable by the forfeiture of the treble
value; for the second, by imprisonment also ; and the third time it becomes a felony,
punished with transportation for seven years.
* Stat. 18 Geo. II. c. 27. Note, in the three last cases an option is given to the
judge to transport the offender : for life in the first case, for seven years in the second,
and for fourteen years in the third;—in the first and third cases instead of sentence of
death, in the second after sentence is given.

(22) In a prosecution for a simple lar-

for life, or for not less than seven years,

ceny in general, it is not very material to
the prisoner, whether he is convicted of
grand or petty larceny, as the court can
transport for either. But upon a second

or imprisoned with or without hard labour

conviction for grand larceny, he may be
deprived of the benefit of clergy.
(23) Foals and fillies are within the
act. Russ. & R. C. C. 494.

(24) By 1 Geo. IV. c. 116. clergy is
restored.

(25) The 4 Geo. IV. c. 53, restores the
benefit of clergy, and if any person cut,
steal, or carry away, any cloth or woollen

for not exceeding seven years. The 1 Geo.
IV. c. 116. repealed the 42 Car. II. c. 5.
(26) By the 51 Geo. III. c.41. s. 2. this
act of 18 Geo. II. c. 27. s. 1., as far as re

gards the taking away benefit of clergy,
is repealed. The 4 Geo. III, c. 37. s. 16.
makes the breaking into any building with

intent to steal, cut, or destroy any linen,
yarn, cloth, &c. felony without benefit of
clergy; but now, by 4 Geo. IV. c. 56., the
offender may be transported for life, or
any term not less than seven years, or

manufactures,from the rack or tenters in the

imprisoned and kept to hard labour for any

night, he, the offender, may be transported

term not exceeding seven years.

In an
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assisters, procurers, buyers, and receivers); feloniously driving
away, or otherwise stealing one or more sheep or other cattle
specified in the acts, or killing them with intent to steal the
whole or any part of the carcase,” or aiding or assisting therein;

(27) thefts on navigable rivers above the value of forty shil
lings,” or being present, aiding and assisting thereat; (28)
plundering vessels in distress, or that have suffered shipwreck;"
(29) stealing letters sent by the post;" (30) and also stealing

deer, fish, hares, and conies under the peculiar circumstances
mentioned in the Waltham black act.” (31) Which additional

severity is owing to the great malice and mischief of the theft
in some of these instances; and, in others, the difficulties men
would otherwise lie under to preserve those goods, which are
so easily carried off. Upon which last principle the Roman
law punished more severely than other thieves the abigei, or
stealers of cattle;' and the balnearii, or such as stole the clothes

of persons who were washing in the public baths;* both which
constitutions seem to be borrowed from the laws of Athens."

And so too the ancient Goths punished with unrelenting se

verity thefts of cattle, or corn that was reaped and left in the
field: such kind of property (which no human industry can suf
ficiently guard) being esteemed under the peculiar custody of
heaven.' And thus much for the offence of simple larciny.
a Stat. 14 Geo. II. c. 6. 15 Geo. II. c. 34. See Wol. I. pag. 88.
b Stat. 24 Geo. II. c. 45.
• St. 12 Ann. st. 2. c. 18.26 Geo. II. c. 19.
d Stat. 7 Geo. III. c. 50.
• Stat. 9 Geo. I. c. 22.
f Ff. 47. t. 14. & Ibid. t. 17.

h Pott. Antiq. b. 1. c. 26.

* Stiernh. de jure Goth. l. 3. c. 5.

indictment on the 18 Geo. II. c. 27., for

(28) By 4 Geo. IV. c. 53, benefit of

stealing calico placed to be printed, &c.
in a building made use of by a calico
printer, for printing, drying, &c. it was
held, that in order to support the capital
charge, it was necessary to prove that the
building from which the calico was stolen
was madeuse of eitherforprinting or drying
calico. Russ. & Ry. C. C. 53. If it appear
on the trial that the yarn stolen had been
taken up and thrown into heaps before it

clergy is restored, and offenders may be

was carried into the house at the time it

was stolen, it will not be within the pro
tection of the statutes, and the prisoner
can only be convicted of simple larceny.
Rex v. Hugill at York.
(27) It has been held that cutting off
part of a sheep whilst it is alive, with in
tent to steal it, will supportan indictment
for killing with intent to steal, if the cut

ting off must occasion the sheep's death.
Russ. & Ry. C. C. 387.

transported for life, or for not less than
seven years, or imprisoned with or with
out labour for not exceeding seven years.
Money has been holden not to be “goods,
wares, or merchandise” within the mean

ing of this act, even though it be foreign
coin which the royal proclamation has not
made current. 1 Leach, 52, 3. And the

property should be such as is usually depo
sited in ships or wharfs, and not attached
to the person; for the same principle
which governs the stealing in houses is
equally applicable to places which this
statute protects. Id. ibid.
(29) See the 1 Geo. IV. c. 75. s. 15. &c.
(30) See also the 52 Geo. III. c. 143.;
and the construction of the act, ante, 235.
n. 12.

(31) Clergy is restored by 4 Geo. IV.
c. 54. See ante, 174, c. note.
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Compound
larceny.

Mixed or compound larciny is such as has all the properties
-

-

-

-

of the former, but is accompanied with either one or both of
the aggravations of a taking from one's house or person. First,
therefore, of larciny from the house, and then of larciny from
the person.

[24] ]
1. Larciny from the house, though it seems (from the consi
'..." derations mentioned in the preceding chapter) to have a higher
house.
degree of guilt than simple larciny, yet it is not at all distin
guished from the other at common law;" unless where it is
accompanied with the circumstance of breaking the house by
night; and then we have seen that it falls under another de
scription, viz. that of burglary. But now by several acts of
parliament (the history of which is very ingeniously deduced
by a learned modern writer, who hath shewn them to have gra
dually arisen from our improvements in trade and opulence), the
benefit of clergy is taken from larcinies committed in an house
in almost every instance; except that larciny of the stock or
utensils of the plate-glass company from any of their houses,
&c. is made only a single felony, and liable to transportation
for seven years." The multiplicity of the general acts is apt
to create some confusion; but upon comparing them diligently
we may collect, that the benefit of clergy is denied upon the
1. Above va, following domestic aggravations of larciny; viz. First, in lar
ºº::" cinies above the value of twelvepence, committed, l. In a church
or chapel, with or without violence, or breaking the same:"(32)
tºº. In a booth or tent in a market or fair, in the day-time or in the
'night, by violence or breaking the same; the owner or some

by house

of his family being therein: 3. By robbing a dwelling-house

lº, in the day-time (which robbing implies a breaking), any person
** being therein + 4. In a dwelling-house by day or by night,
in house without breaking the same, any person being therein and put
tºº. any in fear;" which amounts in law to a robbery: and in both these

º: last cases the accessory before the fact is also excluded from
tº mººr his clergy.(33) Secondly, in larcinies to the value of five shil
* See pag. 223. * 1 Hawk. P. C. 98.

Barr. 375, &c. m. Stat. 13 Geo. III. c. 38.

* Stat. 23 Hen. VIII. c. 1. 1 Edw. VI. c. 12. 1 Hal. P. C. 518.
° Stat. 5 & 6 Ed. VI. c. 9. 1 Hal. P. C. 522.
p Stat. 3 & 4 W.& M. c. 9.
q Ibid.

(32) This provision is not confined to

(33) The value of the property taken

goods used for divine service. It extends
to articles left in the church to keep it in
repair. R. & R. C. C. 386. Accessories
are not excluded from benefit of clergy,
except the offence amount to burglary.

must exceed twelve pence, as the act does
not create a new felony, but takes away
clergy from an old one, and there is no
occasion to pray this benefit in cases of
petit larceny. See 2 East P. C. 633, 4. It

2 Hale, 365,

seems to be the better opinion, that some

-
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!ings, committed, 1. By breaking any dwelling-house, or any ...”
out-house, shop, or warehouse thereunto belonging in the day-in breasing

time, although no person be therein; which also now extends ..."
to aiders, abettors, and accessories before the fact:(34) 2. By ...” “”
privately stealing goods, wares, or merchandise in any shop, (242.]
warehouse, coach-house, or stable, by day or by night; though
pºtely
:...u steali

the same be not broken open, and though no person be therein:"...su.
which
extends to(35)
such as
assist,
or command
the not
brokenbeor
offencelikewise
to be committed.
Lastly,
inhire,
larcinies
to the value
º'

of forty shillings in a dwelling-house, or its out-houses, although . tº.
the same be not broken, and whether any person be therein or house
not
broken, or no
no ; unless committed against their masters by apprentices
under the age of fifteen." This also extends to those, who aid
or assist in the commission of any such offence. (36)
* Stat. 39 Eliz. c. 15.
* Stat. 3 & 4 W.& M. c. 9.
t See Foster, 78. Barr. 379.
* Stat. 12 Ann. st. 1. c. 7.
u Stat. 10 & 11 W. III. c. 23.

one within the house must be put in actual
terror, and that not merely the constructive
fear which in case of highway robbery is
implied from danger. 11 Co. 37. b. 2 East
P. C. 634, 5. However, this circumstance

of putting in fear is not necessary, under
this act, where there is a breaking; for
the clause, “ or shall rob any dwelling
house, in the day-time, any person being
therein,” is independent of the other, and
makes no mention of alarm: it includes,

however, the idea of breaking under the
term rob, which always supposes violence.

not be convicted of privately stealing in
a shop an article, which is not exposed
there for sale, but which happens to be
left there to be repaired, or for some other
similar purpose. And with regard to
coach-houses and stables, the articles

must be such as are generally deposited
there. Fost. 78. Leach, 43. 235. 248.

274. In prosecutions under this statute,
it is held not to be privately stealing if
any person whatever see or perceive the
theft at the time it is committed.

And

must be such a breaking as would amount
to burglary, if it were nocturnal. 1 Hale,

where there are several shopmen employ
ed in a shop, they must appear at the trial
to prove they did not perceive the theft,
or the judge will direct the jury to pre
sume that the stealing was not done pri
vately. No force whatever must be used
to bring the case within the act. Fost. 79.

522.

2 East P. C. 642.

It is sufficient if the door of an inner room

be broken to effect the theft, but the forc

ing a chest or fixed counter will not suf
fice, 1 Hale, 523, 6, 7, 8. Fost. 108. : it

(34) See this offence commented on in
3 Chit. Crim. L. 2 ed. 940.

(35) But by the 1 Geo. IV. c. 117. the
benefit of clergy is restored if the property
stolen be under 15l. value; and if under
15l. the offender, by sect. 2. may be trans
ported for life, or not less than seven

years, or be imprisoned, with or without
hard labour, for not exceeding seven
years: and by 4 Geo. IV. c. 53. the bene

fit of clergy is restored where the goods
are of 15l. value. Stealing money is not
within the 10 & 11 W. III. c. 23. Fost.

79. Shops and warehouses, when they
are used merely as repositories of goods,
and not as places of sale, are not within
the act, and consequently a prisoner can

(36) To constitute the offence within
this act, the party must steal to the whole
amount of 40s. at one time. 1 Leach, 294.

A dwelling-house within the meaning of
this act must be such an one in which

burglary may be committed, and not in
habited casually, as by a person who is
placed there to sleep merely for the pur
pose of taking care of furniture till a te
nant can be obtained. 2 East P. C. 499.
Chambers in an inn of court fall, how

ever, within the intention of the act. Cro.
Car. 474. No man can be guilty under

it by stealing in his own house, nor a wo
man in that of her husband. 1 Leach,338.

in notis. But a lodger who invites a man

to his room, and then steals his goods to
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2. Larceny
from person;

2. Larciny from the person is either by privately stealing; or
by open and violent assault, which is usually called robbery.

by privately
stealing.

The offence of privately stealing from a man's person, as by
picking his pocket or the like, privily without his knowledge,
was debarred of the benefit of clergy, so early as by the statute
8 Eliz. c. 4. But then it must be such a larciny as stands in
need of the benefit of clergy, viz. of above the value of twelve
pence; or else the offender shall not have judgment of death.
For the statute creates no new offence; but only prevents the pri
soner from praying the benefit of clergy, and leaves him to the
regular judgment of the ancient law." This severity (for a most
severe law it certainly is) seems to be owing to the ease with
which such offences are committed, the difficulty of guarding
against them, and the boldness with which they were practised
(even in the queen's court and presence) at the time when this
statute was made: besides that this is an infringement of pro
perty, in the manual occupation or corporal possession of the
owner, which was an offence even in a state of nature.

And

therefore the saccularii, or cutpurses, were more severely pu
nished than common thieves by the Roman and Athenian
laws." (37)
"1 Hawk. P. C. 98. The like observation will certainly hold in the cases of horse
stealing, (1 Hal. P. C. 531.) thefts in Northumberland and Cumberland, and stealing
woollen cloth from the tenters; and possibly in such other cases where it is provided

by any statute that simple larciny, under certain circumstances, shall be felony without
benefit of clergy.
* Ff. 47. 11.7. Pott. Antiq. l. 1. c. 26.
the value of 40s. when not about his per
son, is liable to be found guilty of stealing
in a dwelling-house, Russ. & Ry. C. C.
418. ; for the goods of a lodger's guest
are under the protection of the dwelling
house. Russ. & Ry. C. C. 418. Property
left by mistake at a house, and delivered
to the occupier, under the supposition that
it was for one of the persons in the house,
is entitled to the protection of the house,
so as to make the stealing of it, if of 40s.
value, by a lodger therein, underpretence
that it is his, a capital offence, 1 Ry. &
Moody C. C. 89. vide 2 Russ. 982, 3.
sed vide 2 East P. C. 642. ; but the act
being intended to apply to property de
posited in the house and under its protec
tion, does not extend to effects taken from

the person, though within it; and, there
fore, where a lodger obtained a bank note
from the mistress of the house under pre

tence of getting it changed, and abscond
ed with it, (2 Leach, 564.) and where

the defendant procured the prosecutor to
part with money under other false pre
tences, (2 East P. C. 645, 6.) the offence
was holden to be simple larceny. The
stealing of a bank note is within this act,
though that was not a valuable thing at
the time it was passed, on the ground
that the 2 Geo. II. c. 25. has placed these
securities, in regard to larceny, on a foot
ing with the money they profess to secure.
2 Leach, 693.

-

(37) By 48 Geo. III. c. 129, the sta
tute of Elizabeth is repealed, and enacts
in its room, “that every person who shall,
at any time, or in any place whatsoever,

feloniously steal any money, goods, or
chattels, from the person of any other,
whether privily or without his knowledge
or not, but without such force or putting
in fear as is sufficient to constitute the

crime of robbery, or who shall be present,
aiding or abetting therein, shall be trans

ported for seven years, or imprisoned for
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robbery,
Open and violent larciny from the person, or robbery, the ra-by
in which
pina of the civilians, is the felonious and forcible taking, from there
must
be,
the person of another, of goods or money to any value, by vio

lence or putting him in fear. 1. There must be a taking, other 1. A taking.
wise it is no robbery. A mere attempt to rob was indeed held
to be felony, so late as Henry the Fourth’s time: but afterwards
it was taken to be only a misdemesnor, and punishable with
fine and imprisonment; till the statute 7 Geo. II. c. 21., which
makes it a felony (transportable for seven years) unlawfully
and maliciously to assault another with any offensive weapon
or instrument;-or by menaces, or by other forcible or violent

manner, to demand any money or goods;–with a felonious
intent to rob. (38)

If the thief, having once taken a purse, re

turns it, still it is a robbery; and so it is whether the taking
be strictly from the person of another, or in his presence only;
as, where a robber by menaces and violence puts a man in fear,
and drives away his sheep or his cattle before his face."
But if the taking be not either directly from his person, or in
mate
his presence, it is no robbery." (39) 2. It is immaterial of 2.rialNot
as to

what value the thing taken is: a penny as well as a pound, what taken.
There
thus forcibly extorted, makes a robbery." 3. Lastly, the taking 3.must
be force

must be by force, or a previous putting in fear; which makes or a putting
the violation of the person more atrocious than privately steal in fear.
ing. For, according to the maxim of the civil law,” “qui vi
rapuit, fur improbior esse videtur.” This previous violence, or

putting in fear, is the criterion that distinguishes robbery from
other larcinies. For if one privately steals sixpence from the
person of another, and afterwards keeps it by putting him in

fear, this is no robbery, for the fear is subsequent:" neither is
it capital, as privately stealing, being under the value of twelve
y 1 Hawk. P. C. 95.

* Comyns, 478. Stra. 1015.

z 1 Hal. P. C. 532.
c 1 Hawk. P. C. 97.
e 1 Hal. P. C. 534.

a 1 Hal. P. C. 533.

4 Ff. 4. 2. 14. § 12.

-

a term not exceeding three years.” But
this act does not, in any way, alter the
crime of robbery; it merely lessens the

by any means to the person, is not suffi

cient. 1 R. & M. C. C. 78. 4 Judges

which before was capital. 2 Leach, 1046.

diss. ; and see 2 East P. C. 555, 6, 7.
(38) The 7 Geo. II. c. 21. is now re
pealed by 4 Geo. IV. c. 54.; and see this

The 48 Geo. III, makes the principals in

offence considered more fully, ante, 217.

both degrees equally culpable. See R. &
R. C. C. 174. Id. 321. 1 Leach, 7.473.
266. To constitute a stealing from the

n. (12).
(39) Where it is one continuing trans
action, though there be several asporta
tions in law by several persons, yet all
may be indicted as principals who concur
in the felony before the final carrying
away. 2 East P. C. 557.

punishment of a description of larceny

person, the thing must be completely re
moved from the person; a removal from
the place where it was, so as to constitute

a simple larceny, and still remain attached
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pence. Not that it is indeed necessary, though usual, to lay
in the indictment that the robbery was committed by putting in
fear; it is sufficient, if laid to be done by violence.’ And when
it is laid to be done by putting in fear, this does not imply

any great degree of terror or affright in the party robbed: it is
L 244 I enough that so much force, or threatening by word or gesture,

be used, as might create an apprehension of danger, or induce
a man to part with his property without or against his consent."
Thus, if a man be knocked down without previous warning,

and stripped of his property while senseless, though strictly
he cannot be said to be put in fear, yet this is undoubtedly a
robbery. Or, if a person with a sword drawn begs an alms,
and I give it him through mistrust and apprehension of vio
lence, this is a felonious robbery.” So if, under a pretence of
sale, a man forcibly extorts money from another, neither shall
this subterfuge avail him. But it is doubted, whether the
forcing a higler, or other chapman, to sell his wares, and giv
ing him the full value of them, amounts to so heinous a crime
as robbery. (40)
& Fost. 128.
i 1 Hawk. P. C. 97.

* Trin. 3 Ann. by all the judges.

h 1 Hawk. P. C. 96,

(40) And see R. & R. C. C. 146. 1
Leach, 139. 193. 278. 3 Chit. C. L. 803.
Mr. Justice Ashurst says, “The true
definition of robbery is the stealing or
taking from the person of another; or in
the presence of another, property of any
amount, with such a degree of force or
terror, as to induce the party unwillingly
to part with his property; and whether
terror arises from real or expected vio
lence to the person, or from a sense of in
jury to the character, makes no kind of

at the time of parting with the money, the
party were under no apprehensions, but
gave it merely for the purpose of bringing
the offenders to justice, they cannot be
capitally convicted, though we have seen
it is otherwise, where personal violence
is employed. 1 East P. C.734. R. & R. C.

difference ; for to most men the idea of

that a threat to take an innocent person
before a magistrate, and thence to prison,
without charging him with any specific
crime, is not sufficient to make the party
a robber, if he obtain money to induce

losing their fame and reputation, is equal
ly, if not more terrific, than the dread of
personal injury. The principal ingredient
in robbery is a man's being forced to part
with his property; and the judges are
unanimously of opinion, that, upon the
principles of law, as well as the authority

C. 408. And the influence exercised over

the mind, where the force is merely con
structive, must be of such a kind as to

disenable the prosecutor to make resist
ance. 2 Leach, 721. 6 East, 126.

So

him to forbear. 2 Leach, 721. Indeed it

of former decisions, a threat to accuse a

has been said that the only instance in
which a threat will supply the place of
force, is an accusation of unnatural prac

man of the greatest of all crimes, is a suf

tices. 2 Leach, 730, 1. 1 Leach, 139. 2

ficient force to constitute the crime of

robbery by putting in fear.” 1 Leach, 280.

Russ.1009. And, it has recently been held,
contrary, it seems, to the principle of some

And fear of loss of character and service

former decisions, that even, in this case,

upon a charge of sodomitical practices,
is sufficient to constitute robbery, though
the party has no fear of being taken into
custody or of punishment. R. & R. C. C.
375. But if no actual force was used, and

the money must be taken immediately on
the threat, and not after time has been

allowed to the prosecutor to deliberate
and advise with friends, as to the best

course to be pursued, 1 East P. C. Ap
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This species of larciny is debarred of the benefit of clergy by Punishment
of robbery.
statute 23 Hen. VIII. c. 1., and other subsequent statutes, not

indeed in general, but only when committed in a dwelling
house, or in or near the king's highway. A robbery therefore
in a distant field, or footpath, was not punished with death;
but was open to the benefit of clergy, till the statute 3 & 4

W. & M. c. 9., which takes away clergy from both principals
* 1 Hal. P. C. 535.

pend. xxi.; though, as some of the judges

umbrella of a sudden, have been respec

dissented, it does not seem to be decisive.
Where, on the other hand, there is an im

tively holden to be mere larcenies. 1
Leach, 290, 1. and in notes. But where

mediate threat of injury to the property,

a man snatched at the sword of a gentle

as by pulling down a house with a mob
in time of riots, which produces great
alarm, and induces a man to part with
his money, this has been holden to be a
sufficient putting in fear to constitute
robbery. 2 East P. C.729.731. And if a

man hanging at his side, and the latter,
perceiving the design, laid hold on the
scabbard, on which a contest ensued,and
the thief succeeded in wresting the wea
pon from its owner, his offence was holden

man assaults a woman with intent to com

to be robbery. Id. ibid. Snatching an ar
ticle from a man will constitute robbery

mit a rape, and she, in order to prevail on
him to desist, offers him money which he
takes, butcontinues his endeavours,till pre
vented by the approach of a third person,
he will be guilty of robbery, though his ori

if it is attached to his person or clothes so
as to afford resistance; and therefore,
where the prosecutor's watch was fast

ginal intent was to ravish. 1 East P.C. 711.

from his fob, and the prisoner laid hold
of the seal and chain and pulled the watch

ened to a steel chain which went round

his neck, and the seal and chain hung

If thieves meet a person, and by menaces
of death, make him swear to bring them

from the fob, but the steel chain still

money, and he, under the continuing in

secured it, and by two jerks the prisoner

fluence of fear for his life, complies, this
is robbery in them, though it would not
be so, if he had no personal fear, and acted

the watch, it was held a robbery, for the
prisoner did not get the watch at once,

broke the steel chain, and made off with

merely from a superstitious regard to an

but had to overcome the resistance the

oath so extorted. 1 East P. C. 714.

In

steel chain made, and actual force was

the absence of force, to constitute robbery
the fear must arise before and at the time

used for that purpose. R. & R. C. C.
419. And where a heavy diamond pin,

of the property being taken, it is not

with a corkscrew stalk, which was twisted

enough that it arise afterwards; and

and strongly fastened in a lady's hair,
was snatched out, and part of the hair
torn away, the judges came to a similar

where the prisoner by stealth took some

money out of the prosecutor's pocket, who
turned round, saw the prisoner, and de
manded the money, but the prisoner

threatening him, he desisted through fear
from making any farther demand, it was
held no robbery. Roll. Rep. 154. 1 Hale,
534.

To constitute a robbery, where an ac
tual violence is relied on, and no putting
in fear can be expressly shewn, there

must be a struggle, or at least a personal
outrage. So that to snatch property sud
denly from the hand, to seize a parcel
carried on the head, to carry away a hat
and wig without force, and to take an

decision. 1 Leach, 335.

The case of the

man who tore an ear-ring from the ear,
and in so doing lacerated the flesh, serves
also to confirm this position. 1 Leach,
320. Nor will it excuse the violence that

it was done under pretence of law; for
where a bailiff handcuffed a prisoner and
used her with great cruelty, for the pur
pose of extorting money from her, he was
holden to be guilty; as were also a num
ber of men for seizing a waggon under

pretence that there was no permit, when
none was in reality necessary. 1 Leach,
280. 1 East P. C. 709.
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and accessories before the fact, in robbery, wheresoever com
mitted.
II. MAll
cious an is

Chi E. F.

II. Malicious mischief, or damage, is the next species of injury
to private property, which the law considers as a public crime.
This is such as is done, not animofurandi, or with an intent of
gaining by another's loss; which is some, though a weak, ex

cuse: but either out of a spirit of wanton cruelty, or black and
diabolical revenge. In which it bears a near relation to the
crime of arson; for as that affects the habitation, so this does
the other property, of individuals. And therefore any damage
[245 J arising from this mischievous disposition, though only a tres
pass at common law, is now by a multitude of statutes made
penal in the highest degree. Of these I shall extract the con
tents in order of time.

Destroying

And, first, by statute 22 Hen. VIII. c. 11. perversely and ma
liciously to cut down or destroy the powdike, in the fens of
Ely.
Norfolk and Ely, is felony. (41) And in like manner it is, by
Destroying many special statutes, enacted upon the occasions, made felony
sea and other
banks of
to destroy the several sea-banks, river-banks, public naviga
rivers.
bridges, &c. tions, and bridges, erected by virtue of those acts of parlia
Destroying ment.(42)
By statute 43 Eliz. c. 13. (for preventing rapine on
corn, &c. in
the northern borders) to burn any barn or stack of corn or
northern
the powdike

in fens of
Norfolk and

counties.

grain; or to imprison or carry away any subject, in order to
ransom him, or to make prey or spoil of his person or goods
upon deadly feud or otherwise, in the four northern counties of
Northumberland, Westmoreland, Cumberland, and Durham, or

being accessory before the fact to such carrying away or impri
-

Destroying,
&c. in night,
corn, barns,
&c.

sonment; or to give or take any money or contribution, there.
called blackmail, to secure such goods from rapine ; is felony
without benefit of clergy. By statute 22 & 23 Car. II. c. 7.
maliciously, unlawfully, and willingly, in the night-time, to
burn, or cause to be burnt or destroyed, any ricks or stacks of
corn, hay, or grain, barns, houses, buildings, or kilns; or to kill
(41) By 15 Car. II. c. 17. § 13, mali
ciously to cut down or to destroy any
works for conveying the waters of the
great Bedford level, is subject to the same
punishment.

There are various acts for the protec
tion of particular canals, works, and en
closures, &c. from malicious injuries, ad
judging the offenders to be fined, impri
soned, or transported. By the general

(42) As to the offence of destroying

enclosure act, 41 Geo.III. c. 109. wil

locks, sluices,flood-gates, turnpike-gates,
&c. see ante, 144, 5. By the 1 Geo. IV.

fully to destroy, damage, or carry away
any fence, stile, post, rail, gate, bridge, or
tunnel, erected for the purposes of any
enclosure act, is subject to 5!, penalty.

c. 115, & id. c. 116. benefit of clergy is
restored as to these offences.
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any horses, sheep, or other cattle, is felony; but the offender Killing or

may make his election to be transported for seven years; and ..."
to maim or hurt such horses, sheep, or other cattle, is a trespass
for which treble damages shall be recovered. (43) By statute Burning

4 & 5 W. & M. c.23. to burn on any waste, between Candlemas “
and Midsummer, any grig, ling, heath, furze, goss, or fern, is
punishable with whipping and confinement in the house of cor
Destroying
rection. By statute 1 Ann. st. 2. c. 9. captains and mariners ships,
&c.
belonging to ships, and destroying the same, to the prejudice
of the owners, (and by 4 Geo.I. c. 12. to the prejudice of in
surers also,) are guilty of felony without benefit of clergy.(44)
And by statute 12 Ann. st. 2. c. 18. making any hole in a ship

in distress, or stealing her pumps, or aiding or abetting such
offence, or wilfully doing anything tending to the immediate loss
of such ship, is felony without benefit of clergy. (45) By statute. Destroying
underwood.
1 Geo.I. c. 48. maliciously to set on fire any underwood, wood,
or coppice, is made single felony. By statute 6 Geo. I. c. 23.
the wilful and malicious tearing, cutting, spoiling, burning, or ºve.

ſº

defacing of the garments or clothes of any person passing in
the streets or highways, with intent so to do, is felony. This
was occasioned by the insolence of certain weavers and others ;
who, upon the introduction of some Indian fashions prejudicial
to their own manufactures, made it their practice to deface
them; either by open outrage, or by privily cutting, or casting
aqua fortis in the streets upon such as wore them. (46) By Black act.
statute 9 Geo.I. c. 22. commonly called the Waltham black
act, occasioned by the devastations committed near Waltham

in Hampshire, by persons in disguise or with their faces
blacked (who seem to have resembled the Roberdsmen, or fol
lowers of Robert Hood, that in the reign of Richard the First

committed great outrages on the borders of England and Scot
(43) See this offence more fully cons.

sidered, post, 246. n. (49).
(44) By 43 Geo.III. c. 113. the pro
visions in 4 Geo. I, c. 12, and 11 Geo.I.,
c. 29, to prevent the fraudulent, burning

or destroying ships, are repealed; and it

(45) By the 1 & 2 Geo. IV. c. 75.
s. 11, injuring or concealing, &c. buoys,

buoy ropes, or marks belonging to any
anchor or cable is a felony, punishable
with transportation for not more than
seven years, or imprisonment for any

is enacted, that if any, person shall cast
away, burn, or destroy, any, ship, or shall
counsel or direct the same to be done,
with intent to defraud, the, insurers, he
shall be guilty of felony, without benefit,

time.

of clergy. Sect. 2... If the crime, is comr.
mitted within a county, it may be tried,

c. 67. (made perpetual by 41 Geo. III.

there ; if upon the high seas, it may be.
tried according to the statute 28 Hen.

(46) See this offence considered more
fully, ante, 217.. n. (13).

VIII. relating to pirates. Sect, 3.

As to destroying the king's shipping or
stores, see ante, 101. As to the offence
of seamen riotously, &c. preventing the
loading of vessels, see the 33 Geo. III.
(U. K.) c. 19, s, 1.
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land'); by this black act, I say, which has in part been men
Burning
houses, out
houses, &c.

or corn.

Breaking
down, &c.

fish-ponds.
Injuring, &c.

tioned under the several heads of riots, menaces, mayhem, and
larciny," it is farther enacted, that to set fire to any house,

barn, or out-house (which is extended by statute 9 Geo. III.
c. 29. to the malicious and wilful burning or setting fire to all
kinds of mills), or to any hovel, cock, mow, or stack of corn,

straw, hay, or wood; (47) or unlawfully and maliciously to break
down the head of any fish-pond, whereby the fish shall be lost

or destroyed; (48) or in like manner to kill, maim, or wound

cattle.

Injuring, &c.

any cattle; (49) or cut down or destroy any trees planted in an

trees,

| 3 Inst. 197.

* See pag. 144. 208.235.240.

(47) To constitute an offence of this
nature the act of setting fire must be done
maliciously, 2 Bla. Rep. 843.; but it is
not necessary that the malice should be
against the real owner. Russ. & R. C. C.
26. sed quaere; see 3 B. & C. 248. Russ.
& R. C. C. 490.

Under this act, as at

& Ry. C. C. 490. ; and the malice must
be direct to the owner. 3 B. & C. 248.

And it seems the act only applies to cases
of wanton and malicious mischief. Russ.

& Ry. C. C. 10. 2 East P.C. 1067. 1072.
1 Leach, 527. 539. S. C.

(49) By 4 Geo. IV. c. 54. clergy is

common law, a building must be so con

restored as to this offence, and the of

nected with the mansion in evidence, as

fender may be transported for life, or not
less than seven years, or be imprisoned,

to be shewn to belong to it. 3 East, 460.
The setting fire to a parcel of corn is not
felony; it must be a “cock, mow, or

with or without hard labour, for not more

than seven years. Within the term cattle

A stable with a room over it,

in this act horses are included. 2 Bla.

connected with the principal mansion by

Rep. 721. 2 East P. C. 1074. So are
asses, 1 Ry. & M. C. C. 3.; and pigs,
Russ. & Ry. C. C. 77. 1 Burn J. 24th
edit. 556. S. C. But to bring the case

stack.”

fences, is an out-house, within the act,

though for some purposes it is part of the
dwelling, 2 East P. C. 1021. ; so is a
building within the curtilage (as a school
room). Russ. & Ry. C. C. 295. 1 Burn
J. 24th edit. 520. S. C.

And a common

gaol is within the act, especially if a
house adjoins, for the residence of the
keeper. 1 Leach, 69. 2 Bla. Rep. 682.
2 East P. C. 1020. The property need
not be entirely burnt and consumed.
Russ. & R. C. C. 26.

As to the offence of arson in general,
see ante, 221 to 223.

(48) The benefit of clergy is restored

as to this offence by 4 Geo. IV. c. 54. s. 1.
and offenders may be transported for
seven years, or imprisoned, with or with
out hard labour, for not more than three

years. To constitute an offence against
this provision of the black act, the de

fendant must be actuated by malice
against the owner; for if the intent was
to steal the fish, the offence will be capi
tal. 2 East P. C. 1067. 1072. 1074. 1

Leach, 527. 539. Russ. & Ry. C. C. 10.
S. C. Id. 373. Malice against a mere
servant or relative is not sufficient, Russ.

within the statute, the offender must be

actuated by malice against the owner of
the animal killed or maimed. 1 Leach,
527. 2 East P. C. 1073. 1 Leach, 539.

Malice against the servant or relative of
the owner is not within the act, Russ. &
R. C. C.190. ; and the malice must be di

rect. 3 B. & C. 248. Malice against the
animal itself will not suffice, and, there

fore, if a person wound an animal be
longing to another from the sudden im
pulse of passion towards it, it has been
held that he is not within the act. 1
Leach, 527. and in notes 2 East P. C.
1073. 1 Leach, 539, n. Nor will a man

who maims cattle to prevent their tres
passing on an enclosure. Id. ibid. in notis.
1 Burn J. 24th edit. 556. Cutting the
sinews of a horse to prevent its running a
race, in consequence of which he died, is
not within the act, 2 East, 513. 2 Russ.

943.; but the prisoner was afterwards
convicted of killing the horse. It is not,
however, necessary to give evidence of
express malice against the owner, which
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avenue, or growing in a garden, orchard, or plantation, for or
nament, shelter, or profit; (50) all these malicious acts, or pro
curing by gift or promise of reward any person to join them

therein, are felonies without benefit of clergy;(51) and the hun
dred shall be chargeable for the damages, unless the offender be
convicted. (52) In like manner by the Roman law, to cut down
trees, and especially vines, was punished in the same degree as
cuttingbanks,
robbery." By statute 6 Geo. II. c.37. and 10 Geo. II. c. 32. it is down

also made felony without the benefit of clergy, maliciously to cut whereby
lands over
down any river or sea-bank, whereby lands may be overflowed

or damaged; or to cut any hop-binds growing in a plantation of [2471
lands, or wilfully and maliciously to set on fire, or cause to be catting
hop-binds.
set on fire, any mine, pit, or depth of coal. (53) By statute Firing coal
&c.
11 Geo. II. c. 22. to use any violence in order to deter any mines,
stopping
person from buying corn or grain; to seize any carriage or
&c.

horse carrying grain or meal to or from any market or sea-port; *
or to use any outrage with such intent; or to scatter, take away,
spoil, or damage such grain or meal; is punished for the first
offence with imprisonment and public whipping: and the
second offence, or destroying any granary where corn is kept
* Ff. 47.7. 2.
will be presumed until the contrary ap
pears. 2 East P. C. 1074.; and see 3
Chit. C. L. 2d edit. 1087. To bring the
case within this act, it is not necessary
that the cattle should die in consequence
of the maiming, nor is it even essential
that the injury done to them should be

from malice against the owner, id.

and

2 East P. C. 1067. 1072. 1 Leach, 527.

539. Russ.&Ry. C.C. 10.S.C., not against
a mere servant or relative, Russ. & Ry.
C.C. 490.; and it seems the act only ap

plies to cases of wanton and malicious

permanent. Id. ibid. in notis. Russ. & Ry.

mischief. Russ. & Ry. C. C. 490. See
the malicious trespass act, 1 Geo. IV. in

C. C. 16. 2 East P. C. 1076. S. C.

fra, 247. n. 57.

Ill-TREATMENT or CATTLE.-By the
3 Geo. IV. c.71. to prevent the cruel and

(51) As will be seen from the preced
ing notes, the benefit of clergy is restored

impropertreatment of cattle, persons wan

in all these offences, except the first, by

tonly and cruelly beating, abusing, or ill
treating any horse, mare, gelding, mule,
ass, ox, cow, heifer, steer, sheep, or other
cattle, may be convicted in a penalty not
exceeding 5l. nor less than 40s. the com
plaint being made within ten days after

4 Geo. IV. c. 54.

the offence.

(53) By the 4 Geo. IV. c. 46. the be
nefit of clergy as to this offence is restored,
and offenders may be transported for life,
or not less than seven years, or imprisoned

(50) Clergy is restored by 4 Geo. IV.
c. 54. and the offender may be transported
for life or for seven years, or imprisoned

(52) Thesgeo. IV. c. 33. gives a sum
mary mode of recovering the damage at
a special sessions, and forbids any action

against the hundred where the damage
does not exceed 30l.

with or without hard labour for not ex

with or without hard labour, for not ex

ceeding seven years. Dwarf apple and
pear trees, bearing fruit, are trees within
the act. Russ. & Ry. C. C. 373. The
cutting down a tree is sufficient to bring
the case within the act, though the tree is
not thereby totally destroyed. Russ. &
Ry. C. C. 373. The act must be done

ceeding seven years.

WOL. I. V.

-

By the 13 Geo.II. c. 21. and 10 Geo. II.
c. 32. it is actionable, and renders the de
fendant liable to treble damages and full
costs of suit, maliciously to divert or con

vey water into any coal mine with design
to destroy or damage any coal work.
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for exportation, or taking away or spoiling any grain or meal

in such granary, or in any ship, boat, or vessel intended for ex
portation, is felony, subject to transportation for seven years. (54)
By statute 28 Geo. II. c. 19. to set fire to any goss, furze, or

fern, growing in any forest or chase, is subject to a fine of five
pounds. By statutes 6 Geo. III. c. 36. & 48., and 13 Geo. III.
c. 33., wilfully to spoil or destroy any timber or other trees,
roots, shrubs, or plants, is for the two first offences liable to
pecuniary penalties; and for the third, if in the day-time, and
even for the first if at night, the offender shall be guilty of
felony, and liable to transportation for seven years. (55) By
statute 9 Geo. III. c. 29. wilfully and maliciously to burn or
destroy any engine or other machines, therein specified, belong
ing to any mine; or any fences for inclosures pursuant to any
act of parliament, is made single felony, and punishable with

transportation for seven years, in the offender, his advisers,
and procurers. (56) And by statute 13 Geo. III. c. 38. the like
to steal,&c. punishment is inflicted on such as break into any house, &c.
belonging to the plate-glass company with intent to steal, cut,
or destroy, any of their stock or utensils, or shall wilfully and
maliciously cut or destroy the same. And these are the prin
cipal punishments of malicious mischief. (57)
(54) See also the 36 Geo. III. c. 9.
(55) See the 52 Geo. III. c. 72, as to
damaging trees, &c. in Alice Holt Forest;
and 52 Geo. III. c. 71. as to Woolmer
Forest. As to the destruction of madder
roots, see 31 Geo. II. c. 35. s. 5.

(56) By 39 & 40 Geo. III. c. 77. s. 1.
maliciously destroying or damagingmines,
or roads, &c. leading from or to the same,
or assisting in so doing, is punishable
with six months' imprisonment. And of
fences of this nature are further provided

extent of 5l.

INJU R1es to MANUFAct UR Es, FRAME

Works, &c.—By 4 Geo. IV. c. 46, repeal
ing the 22 Geo.III. c. 40. s. 2. and 28
Geo. III. c. 55, the breaking or entering
by force into any building, with intent to
cut, &c. or damage any woollen, silk,
linen, or cotton goods, mixed or not, or any
woollen, silk, linen, or cotton manufac

ture, or any warp or shute of the same;
or any loom, frame, or implement, &c. or
wilfully and maliciously cutting, &c. or

against by the 56 Geo. III. c. 130. by

damaging such woollen, &c. or abetting

which the demolishing or destroying en
gines, erections, or other works belonging
to collieries or mines, is punishable with
death, without benefit of clergy; and by
sec. 2. the party grieved may recover the
value of the property destroyed, under the
1 Geo. I. c. 5. limited to 30l. by 3 Geo.

therein, is punishable with transportation
for life, or imprisonment only, with or
without hard labour, for not exceeding
seven years. See also the 57 Geo.III.

IV. c. 33.

not work, was held damaging the frame,
within the 28 Geo. III. though the part
taken out was not injured, and might be
replaced, and the replacing it would again
make the frame perfect. R. & R. C. C.
452.5 Bum J. 24 ed. 287. S. C. Cutting
and destroying a loom was held not within

(57) Besides these enactments men
tioned by the learned author for the pro
tection of property, there are various
others for the protection of manufactures,
and a late importantact, viz. the 1 Geo. IV.
c. 56. for the protection of all kinds of
property from malicious mischief, to the

c. 126.

Taking out and carrying away a part
of a frame without which the frame would

the 22 Geo. III. R. & R. C. C. 483.
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III. Forgery, or the crimen falsi, is an offence, which was III.
For
de RY. (58)

punished by the civil law with deportation or banishment, and
the act bars all further remedy for da
mage. Under this act it has been held,
that a justice may issue a warrant to ap

Injuries to Buildings for MANU
Factures.—By the 52 Geo. III. c. 130,
maliciously setting fire to any buildings,
erections, or engines used or employed in
the carrying on of any trade or manufac
ture, or any branch or description thereof,
or in which any goods or merchandise are

prehend a person charged with an of
fence under the act, especially after the
offender has neglected a summons. 2
Bing. 63. It is no offence within the

the injury done, may be recovered as
under the riot act provided, by 3Geo. IV.

act wilfully and maliciously to carry
away a post or pale, unless the party
charged has wilfully or maliciously com
mitted the damage, injury, or spoil alleged.

c. 33., the damages exceed 30l.

1 D. & R. 222.

MAlrcious Trespasses IN GENERAL
to 5l. v ALUE.-The 1 Geo. IV. enacts

to elucidate the nature of, and what con

warehoused or deposited, is felony with
out benefit of clergy; and the amount of

(58) Fonoeny.—We will endeavour

“that if any person wilfully ormaliciously
commit any damage, &c. to or upon

any

building, fence, hedge, gate, stile, guide
post, mill-stone, tree, wood, underwood,

orchard, garden, nursery-ground, crops,
vegetables, plants, land, or other matter
or thing growing or being thereon, or to
or upon real or personal property of any
nature or kind soever, and be thereof con
victed within four calendar months nextaf

ter the injury, before a justice, &c. he shall
forfeit to the person aggrieved, such a sum
as shall appear to such justice to be a rea
sonable satisfaction and compensation for
the damage, or injury, or spoil so com
mitted, not erceeding in any case the sum of
5l. ; but if the conviction be on the sole

evidence of the party grieved, then the
penalty is to be given to the use of the
poor, and in default of payment, the of.
fender may be imprisoned with hard la
bour for not exceeding three months;
provided that in the case of public pro
perty, one moiety is to be given to the
informer, and the other half to the poor:”
s. 3. provides that the offenders may
be apprehended and taken before a ma
gistrate without any warrant; s. 4. points
out the form of conviction; s. 5. gives
a power of appeal to the quarter sessions;
by s. 6. the act is not to affect any statute
whereby the person may be punished for
wilful and malicious acts of trespass to
any property, nor to extend to remedy,
where damage claimed exceed 5l. or to
where the trespasser had a fair and rea
sonable supposition he had a right to com

mit the trespass, or to persons commit
ting trespasses in hunting, or to qualified
persons with a certificate pursuing game
to kill it, &c.; by s. 7. a conviction under

stitutes this offence, by considering, 1st,
What false making is sufficient; 2dly,
With what intent the forgery must becom
mitted; and, 3dly, How far the instru
ment forged must appear to be genuine.
The consideration of what instruments

may be the subjects of forgery will follow.
See in general, 3 Chit. C. L.2ed. 1022 to
1044.a.; and as to what is an uttering, see
post, 248. note b.
1. WHAT FAI.se MARING Is suffr

crest.—It is not necessary that the whole
instrument should be fictitious. Making
a fraudulent insertion, alteration, or

erasure, in any material part of a true
document, by which another may be de
frauded; the fraudulent application of a
false signature to a true instrument, or a
real signature to a false one; and the al
teration of a date of a bill of exchange
after acceptance, by which its payment
may be accelerated, are forgeries. 1 Hale,
683, 4, 5.4 T. R. 320. Altering a bill
from a lower to a higher sum is forging
it; and a person may be indicted on the
7 Geo. II. c. 22., for forging such an in
strument, though the statute has the word
alter as well as forge; and in the same
case it was held no ground of defence,
that before the alteration it had been paid
by the drawer and re-issued. R. & R.
C. C. 33. 2 East P. C. 979. S. C.

So

altering a banker's one pound note, by
substituting the word ten for the word one,
is a forgery, Russ. & Ry. C. C. 101.; see
2 Burn J. 24th edit. 491. and 2 East P.

C. 986. If a note be made payable at a
country banker's, or at their banker's in
London, who fails, it is forgery to intro
duce a piece of paper over the names of

the London bankers, who have so failed,
x 2
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sometimes with death.”

It may with us be defined (at common
law) to be, “the fraudulent making or alteration of a writing

1248)

to the prejudice of another man's right;" for which the of
* Inst. 4. 18.7.

containing the names of another banking
house in London, Russ. & Ry. C. C.
164. 2 Taunt. 328. 2 Leach, 1040,
S. C. and see 2 East P. C. 856. 2 Burn

J. 24th edit. 492. S. C. Expunging an
indorsement on a bank note with a liquor

question for the jury to determine. But
it is in no case necessary that any actual
injury should result from the offence. 2
Stra. 747. 2 Lord Raym. 1461. The
question as to the party's intent, is for a
jury, and such jury ought to infer an intent

unknown, has been holden to be an

to defraud the person who would have to

erasure within 8 & 9W. III. c. 20.3 Pr.

Wms. 419. The instrument must, in it

pay the instrument, if it were genuine,
although, from the manner of executing

self, be false; for if a man merely pass

the forgery, or from that person's ordinary

for another, who is the maker or indorser

caution, it would not be likely to impose
on him, and although the object was ge
neral, to defraud whoever might take the
instrument, and the intention of defraud
ing, in particular, the person who would

of a true instrument, it is no forgery,
though it may be within the statute of
false pretences. 1 Leach, 229. The in
strument counterfeited must also bear a

resemblance to that for which it is put
forth, but need not be perfect or complete :
it is sufficient if it is calculated to impose
on mankind in general, though an indi
vidual skilled in that kind of writings
would detect its fallacy. Thus, if it ap
pears that several persons have taken
forged bank notes as good ones, the of.
fender will be deemed guilty of counter
feiting them, though a person from the
bank should swear that they would never

have to pay the instrument, if genuine,
did not enter into the prisoner's contem
plation. R. & Ry. C. C. 291. and see Id.
769.

III.

How FAR the INstruMENT

Fong Ed Must APPEAR GENUIN e.—It is

of no consequence whether the counter
feited instrument be such as if real would

be effectual to the purpose it intends, so

long as there is a sufficient resemblance to
impose on those to whom it is uttered.

impose on him, being, in several respects,

Whether the fraud be effected on the

defective. 2 East P. C. 950.

party to whom an instrument is addressed,
or whose writing is counterfeited, or on a
third person who takes it upon the credit
it assumes, is immaterial. Thus, to coun
terfeit a conveyance with a wrong name,

And it has

been holden that a bank note may be
counterfeited, though the paper contains
no water-mark, and though the word
pounds is omitted, that word being sup
plied by the figures in the margin. 1

Leach, 175.

For it was said that in

forgery there need not be an exact re
semblance, but it is sufficient if the in

strument counterfeited be primá facie fitted
to pass for the writing which it represents.
1 Leach, 179.

As to how far the instru

ment should appear genuine, and the forg
ing of fictitious names, see infra, Div. III.
II. WITH what INTENT THE Fong ERY

Must be committed.—The very essence
of forgery is an intent to defraud; and,
therefore, the mere imitation of another's

writing, the assumption of a name, or the
alteration of a written instrument, where

no person can be injured, does not come
within the definition of the offence.

Most

has been deemed within 5 Eliz. c. 14.

though it would have been ineffectual if
genuine. 1 Keb. 803. S Keb. 51. The

fabrication of an order for payment of a
sailor's prize-money is forgery, as we have
already seen, though it be invalid as want
ing the requisites required by statute, 2

Leach, 883. The offence of uttering a
forged stamp will be complete, though at
the time of uttering, that part which in a

genuine stamp would in terms specify the
amount of duty, is concealed, and in fact
cut out, and though that part where the
papers were entire, did not contain any
thing specifying the amount of duty, pro
vided the parts left visible are like a ge
nuine stamp. Russ. & Ry. C. C. 229. 212.

of the statutes expressly make an intent

We have also seen, that the forgery of an

to defraud a necessary ingredient in the
crime; whether it existed or not, is a

instrument, as a last will, comes within

the statutes, although the supposed testa
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fender may suffer fine, imprisonment, and pillory.(59). And
also by a variety of statutes, a more severe punishment is in
flicted on the offender in many particular cases, which are so
multiplied of late as almost to become general. I shall mention
the principal instances.
instru
By statute 5 Eliz. c. 14. to forge or make, or knowingly to What
ments are
publish or give in evidence, any forged deed, court-roll, or will, the subjects
with intent to affect the right of real property, either freehold of forgery.
or copyhold, is punished by a forfeiture to the party grieved
of double costs and damages; by standing in the pillory, and

forgery in the name of a person who has

C. C. 278. and see Russ. & Ry. C. C.
405. 3 Brod. & Bing. 228. S. C. 2 Burn
J. 24th edit. 510. Russ. & Ry. C. C. 463.

no real existence, is as much criminal as

S. C.

if there was an intent to defraud an indi

A defect in the stamp will not avail the
prisoner, 1 Leach, 257,8. in notis. 2 East

tor is living. 1 Leach,449. And it may
be collected from a number of cases, that

vidual whose writing is counterfeited. 1
Leach, 83. Thus the making of a bill of
exchange is within the acts, though all
the names to it are fictitious. 2 East P.C.

957. To counterfeit a power of attorney,
as by the administratrix and daughter of
a seaman who died childless, is capital.
Fost. 116. Nor is it necessary that any

additional credit should be obtained by
using the fictitious name. 1 Leach, 172.
and see R. & Ry. C. C. 75.90.209. 278.
So to put a fictitious name on a bill in
dorsed in blank, in order to circulate it

with secresy, is a similar offence. 1 Leach,
215.

And indeed it seems that it is not

P. C. 955. ; and it has even been decided

that if there be no stamp at all on a coun
terfeit promissory note, it may still be
forgery, 2 Leach, 703.−though this case
seems to go too far; for how can a pro
missory note, without the appearance of a

stamp, have such a similitude to agenuine
instrument asis requisite to constitute for
gery? But though the validity of theinstru
ment if real is thus immaterial, it must

not appear on its face, so that no one of
common understanding would give it cre
dit. Thus, it will not be forgery to fabri

cate a will for land, as attested by only

necessary to constitute forgery, that there

two witnesses. 2 East P. C. 953.

should be an intent to defraud any parti
cular person, and a general intent to de

it felony to counterfeit a bill of exchange

fraud will suffice. 3 T. R. 176. 1 Leach,

216, 17. in notis. But to support a charge

Nor is

for a sum more than twenty shillings and
less than five pounds, without mentioning
the abode of the payee and being attested

by a subscribing witness; as such an in

of forgery, by subscribing afictitious name,
there must be satisfactory evidence on the
part of the prosecutor that it is not the

strument is by 17 Geo. III. c. 30, abso

party's real name, and that it was as

will sufficiently explain the law on this
subject.

sumed for the purpose of fraud in that in
stance. Russ. & Ry. C. C.260. Assuming
and using a fictitious name, though for
purposes of concealment and fraud, will
not amount to forgery, if it were not for
that very fraud, or system of fraud, of
which the forgery forms a part. Russ. &
Ry. C. C.260. If there is proof of what
is the prisoner's real name, it is for him
to prove that he used the assumed name

lutely void. 1 Leach, 431. These cases
(59) The punishment of pillory is now
taken away by 56 Geo. III. c. 138.
Besides this punishment, the defendant
is holden incapable of being examined as

a witness till restored to competence by
the king's pardon. Com. Dig. Testmoigne

A. 3, 4. And by 12 Geo. I. c. 29. in
case persons convicted of forgery, shall
afterwards practise as attornies, solici

before the time he had the fraud in view,

tors, or law agents, the court where they

even in the absence of all proof as to what
name he had used for several years, be
fore the fraud in question. Russ. & Ry.

practise shall examine the matter in a
summary way, and order the offender to
be transported for seven years.
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having both his ears cut off, and his nostrils slit, and seared;
by forfeiture to the crown of the profits of his lands, and by
perpetual imprisonment. For any forgery relating to a term

of years, or annuity, bond, obligation, acquittance, release, or
discharge of any debt or demand of any personal chattels, the
same forfeiture is given to the party grieved; and on the of
fender is inflicted the pillory, (60) loss of one of his ears, and a
year's imprisonment: the second offence in both cases being
felony without benefit of clergy.(61)
Bank notes,
&c.

Besides this general act, a multitude of others, since the
revolution (when paper-credit was first established), have in
flicted capital punishment on the forging, altering, or uttering
as true, when forged, of any bank bills or notes, or other
securities;" (62) of bills of credit issued from the exche
P Stat. 8 & 9 W. III. c. 20. § 36, 11 Geo. I. c. 9. 12 Geo. I. c. 32.15 Geo.II. c. 13.
13 Geo. III. c. 79.

(60) The punishment of pillory is abo
lished, by 56 Geo. III. c. 138. and fine or
imprisonment, or both, may be inflicted
instead.

(61) This act of Eliz. is scarcely ever
acted upon, on account of the 2 Geo. II.
c. 25. post, 250. n. 75.
(62) BANK Notes, Securities, &c.—
The forgery of these securities is further
provided against by the 41 Geo. III. c.
39, and 45 Geo. III. c. 89. 52 Geo. III.
c. 138. and 1 Geo. IV. c. 92. The know

ingly having in possession, purchasing, or
receiving forged bank notes or bills, is
made felony, punishable with fourteen
years' transportation.

luable to be carried about, be an uttering
or publishing. Russ. & Ry. C. C.200. and
see Russ. & Ry. C. C. 113. The offence
of disposing and putting away forged
bank notes is complete, though the person
to whom they were disposed of was an
agent for the bank to detect utterers, and
applied to the prisoner to purchase forged
notes, and had them delivered to him as

forged notes for the purpose of disposing
of them. Russ. & Ry. C. C. 154. If a
person knowingly delivers a forged in
strument to another, who knowingly utters
it accordingly, the person who delivered
such instrument to be put off, may be con

victed of having disposed and put away

WHAT Is AN UTTER ING, or HAvi NG IN
Possession, of A Forged INst RUMENT,

the same, on the statute 15 Geo. II. c. 13.

To constitut E AN OFFENCE.-The in

96. 2 Leach, C.C. 978. S. C.

strument forged should be parted with, or
tendered, or offered, or used in some way
to get money or credit upon it. Delivering
a box, containing, among other things,
forged stamps to the party's own servant,
to be forwarded by a carrier to a customer
in the country, is an uttering. Russ. & Ry.

fact of uttering a counterfeit note as a ge
nuine note, is tantamount to a representa
tion that it is so. Russ. & Ry. C. C. 127.

s. 11. Russ. & Ry. C. C. 72. 1 New Rep.
The mere

Upon an indictment for uttering a forged
note, evidence is admissable of the pri
soner having at a prior time uttered an
other forged note of the same manufacture,

C. C. 212. 4 Taunt. 300. 2 Leach, 1048.

and also that other notes of the same fa

S. C. But shewing a man an instrument,
the uttering of which would be criminal,
though with an intent of raising a false
idea in him of the party's substance, is
not an uttering or publishing within 13
Geo. III. c. 79. Nor will the leaving it
afterwards sealed up, with the person to

brication, had been found on the files of

whom it was shewn, under cover, that he

may take charge of it, as being too va

the bank with the prisoner's hand-writing
on the back of them, in order to shew the

prisoner's knowledge of the note men
tioned in the indictment being a forgery.
Russ. & Ry. C. C. 132. 1 Campb. 324.

S. C. and see Russ. & Ry. C. C. 120. 1
New Rep. 92.

With respect to what may be considered
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quer;"(63) of South-sea bonds, &c.; of lottery tickets or or- i.

der; (64) of army or navy debentures; of East India bonds;" ..."
-

- lottery

-

of writings under the seal of the London, or royal exchange as-º...,
surance;"(65) of the hand of the receiver of the pre-fines; (66) debentures,
and navy
or of the accountant-general and certain other officers of the ºri.
-

court of chancery; (67) of a letter of attorney or other power to ...m.
receive or transfer stock or annuities; and on the personating a pºniº Poll.
proprietor thereof, to receive or transfer such annuities, stock,
J
or dividends;*(68) also on the personating, or procuring to be
personated, any seaman or other person, entitled to wages or seamen,**.

º
ſº

other naval emoluments, or any of his personal representatives;
and the taking, or procuring to be taken, any false oath in
order to obtain a probate, or letters of administration, in order F
to receive such payments;(69) and the forging or procuring to ‘....
-

-

w

-

-

* See the several acts for issuing them.
* Stat. 9 Ann. c. 21. 6 Geo. I. c. 4. & 11. 12 Geo. I. c. 32.
* See the several acts for the lotteries.
* Stat. 5 Geo. I. c. 14. 9 Geo. I. c. 5.
* Stat. 12 Geo. I. c. 32.
x Stat. 32 Geo. II. c. 14.

w Stat. 6 Geo. I. c. 18.
y Stat. 12 Geo. I. c. 32.

* Stat. 8 Geo. 1. c. 22. 9 Geo. I. c. 12. 31 Geo. II. c. 22. § 77.

as having a forged instrument in possession,
knowing it to be forged, within the mean
ing of the 45 Geo.III. c.89. s.6., it seems
that the circumstänce of the prisoner's
having it in his control, is sufficient; so
if the instrument be uttered by the pri
soner. See Russ. & Ry. C. C. 104. The
mere having counterfeit silver in posses
sion, with intent to utter it as good, is no
offence, for there is no criminal act done,

Russ. & Ry. C.C. 188.288.; but procuring
base coin, with intent to utter it as good,
is a misdemeanor. Russ. & Ry. C. C.
308.

(63) See also the 48 Geo. III. c. 1.
58 Geo. III. c. 23. s. 38.

(64) This is now a clergyable felony,
4 Geo. IV. c. 60. s. 11.

(65) See 6 Geo. I. c. 4. 39 Geo. III.
c. 83. s. 22.

(66) See the 52 Geo. III. c. 143. 2
East P. C. 911. 42 Geo. III. c. 54.

(67) Forging a writing purporting to
be an office copy of a report or certificate
of the accountant-general that money has
been paid into the bank, or forging an of
fice copy of a certificate or receipt of one of
the cashiers of the bank, is within this act.

1 Leach, 61. 2 East P. C. 898.
(68) See also the 33 Geo. III. c. 30.
further providing against forgeries and
frauds in the transfer of stock.

(69) Personating SEAMEN.—This of.
fence is further provided against by the

57 Geo. III. c. 127. s. 4.

The benefit of

clergy is restored by 5 Geo. IV. c. 107.
s. 5. ; the punishment may be transporta
tion for life, or for not less than seven

years; or imprisonment only, or impri
sonment with hard labour for not exceed

ing seven years. To constitute an offence
within the act, a person entitled, or really
supposed to be entitled to wages, must be
personated: personating a man who never
had any connexion with the ship, is not
an offence within the act.

When there

never was such a person belonging to the
ship, as the person described by the in
dictment, as the person personated, the
prisoner cannot be convicted, though there
was a person belonging to the ship of
nearly the same name, whom the prisoner
meant to personate. R. & R. C. C. 351.
2 East P. C. 1007. Personating a sea
man who is dead, is within the act. Russ.

& Ry. C. C. 324, 327. Thus where the
prisoner applied at Greenwich hospital
for prize-money in the name of J. B., and
J. B. was dead, and supposed to be so at
the hospital, though the prisoner did not
obtain the money, he was convicted of
the offence, Russ. & Ry. C. C. 324. ; and
so where the prisoner personated one
Cuff, who was dead, and whose prize

money had been paid to his mother, he was
held indictable. Id. 327. All persons aid
ing and abetting in the offence, are prin
cipals; the offence is not confined to the

-
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be forged, and likewise the uttering, or publishing, as true, of

any counterfeited seaman's will or power:*(70) to which may

be added, though not strictly reducible to this head, the coun
Mediterra
nean passes.

Stamps.

Marriage

terfeiting of Mediterranean passes, under the hands of the
lords of the admiralty, to protect one from the piratical states
of Barbary;” the forging or imitating of any stamps to defraud
the public revenue;"(71) and the forging of any marriage

registers,

licences, &c.

register or licence;"(72) all which are by distinct acts of par
* Stat. 31 Geo. II. c. 10.9 Geo. III. c. 30.

• See the several stamp acts.

b Stat. 4 Geo. II. c. 18.
d Stat. 26 Geo. II. c. 33.
7

person only who personates the seaman,
but includes those assisting though not
actually present. Russ. & Ry. C. C. 353.
5 Burn J. 25th edit. 85. S. C.

By the 3 Geo. III. c. 16. s. 16. per
sonating the name and character of an
out-pensioner of Greenwich hospital, in order
to receive the money due, or supposed to
be due on an out-pension due to him, or
to procure any other to do the same, is
felony without benefit of clergy; but the
benefit of clergy is restored by the 4 Geo.
IV. c. 46, by which act the offender may
be transported for life, or for not less than
seven years, or imprisoned only, or im
prisoned with hard labour for not exceed
ing seven years.
(70) Fong INo Sea Men's Wills, &c.
—The 57 Geo. III. c. 127. s. 4. further

portation for life, or fourteen or seven
years. By the 55 Geo. III. c. 60, s. 30.
signing false petitions to the treasurer of
the navy to obtain a certificate from the
inspector of seamen's wills, is felony, pu
nishable with seven years' transportation.
See also the previous acts, 31 Geo. II. c.
10. s. 24. 9 Geo. III. c. 30. s. 6. 32 Geo.
III. c. 33. s. 23. 35 Geo. III. c. 94. 49
Geo. III. c. 45. 49 Geo. III. c. 123. s.13.

See supra, n. 69. as to the offence of per
sonating seamen, &c. Under these pre
vious acts, it has been holden, that the

forgery of a seaman's will is complete,
though the christian name with which it
is signed is erroneous. 1 Leach, 20. The
provision extends only to king's ships,
and, therefore, if the will of a seamen on

provides against this species of forgery,
and makes it a capital felony without be

board a private vessel, or one having let
ters of marque only, be counterfeited, the
offender must be indicted under the ge

nefit of the clergy, to make, forge, coun
terfeit, or alter any letter of attorney,

neral statutes, which relate to the fabri
cation of testaments. 1 Leach, 448. n. a.

order, bill, ticket, certificate of service,

On indictments for forgery relative to sea
men, the muster-book of the navy office is

or other certificate, assignment, last will,
or other power or authority, in order to
receive, or enable any other person to re
ceive, any wages, pay, prize-money, &c.
due, or supposed to be so, in respect of
the services of any officers, seamen, or
other person, with intention to defraud
any person or corporation, and uttering
such letter of attorney, &c. By the 1 &

2 Geo. IV. c. 49. s. 4. persons procuring
others to utter forged letters of attorney,
certificate, &c. or to apply for pay on pro

bates of forged wills, &c. are guilty of
felony without clergy. By 55 Geo. III.
c. 60, s. 31. forging the signature of any
member or householder to a certificate,

to enable any person to obtain probate of
any will or letters of administration to a

seamen or marine, or uttering any certi

ficate with such false signature knowingly,
is made felony, and punishable with trans

admissible evidence. 1 Leach, 20.

(71) STAMPs.-By the 55 Geo. III. c.

184, 185.188.52 Geo.III. c. 143, forging
stamps or any mark, die, or plate, used
by the commissioners for the stamp du
ties, or knowingly uttering or exposing to
sale, or using paper stamped therewith,
or transposing stamps, marks, or dies from
plate to other plate, or inferior metal, or
selling or exporting plate or base metal
with such forged or transposed stamp,
&c. or having possession of such forged
stamps, &c. or removing stamps from one
paper or parchment to another, are felo
nies without benefit of clergy.
(72) The forgery of documents relating
to marriage registers and licences, is
punishable now only with transportation
for life, 4 Geo. IV, c. 76. s. 29, ante, 1
vol. 440, n. 31.
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liament made felonies, without benefit of clergy. By statute
13 Geo. III. c. 52. and 59. forging or counterfeiting any stamp flººr,
or mark to denote the standard of gold and silver plate, and *
certain other offences of the like tendency, are punished with
transportation for fourteen years.(73) By statute 12 Geo. III. stamps.
c. 48. certain frauds on the stamp-duties, therein described,
principally by using the same stamps more than once, are made
single felony, and liable to transportation for seven years. And º

the same punishment is inflicted by statute 13 Geo. III. c."
38.(74) on such as counterfeit the common seal of the corpo
ration for manufacturing plate-glass (thereby erected), or know
ingly demand money of the company by virtue of any writing
under such counterfeit seal.

There are also certain other general laws, with regard to .m.
forgery; of which the first is 2 Geo. II. c. 25. whereby the bills, &c."
first offence in forging or procuring to be forged, acting or
assisting therein, or uttering or publishing as true any forged
deed, will, bond, writing obligatory, bill of exchange, promis [250 J
sory note, indorsement, or assignment thereof, or any acquit
tance or receipt for money or goods, with intention to defraud
any person (or corporation"), is made felony without benefit of
clergy. And by statute 7 Geo. II. c. 22. and 18 Geo. III. c. 18.
it is equally penal to forge or cause to be forged or utter as
true a counterfeit acceptance of a bill of exchange, or the
number or principal sum of any accountable receipt for any
note, bill, or any other security for money; or any warrant or
order for the payment of money, or delivery of goods.(75)
• Stat. 31 Geo. II, c. 22. § 78.

(73) This is now a capital felony. Su
pra, note (71).
(74) Revived by 33 Geo. III. c. 17.
s. 23.

(75) Private Deeds, WILLs, Bills,
Receipts, &c.—The 45 Geo. III. c. 89.
extends these acts of 2 Geo. II. and 7

Geo. II. to every part of Great Britain.
The 41 Geo. III. c. 57. punishes the
counterfeiting, &c. banker's plates for
notes, &c. with imprisonment for not ex
ceeding two years, and not less than six
months for the first offence; and the se

cond with transportation for seven years.
We will here consider the decisions as to
what instruments are within the statute

2 Geo. II. c. 25. (made perpetual by
9 Geo. II, c. 18.) which extends to any

deed, will, bond, writing obligatory, bill
of exchange, promissory note for payment
of money, indorsement or assignment of
any bill of exchange or promissory note
for the payment of money, or any ac
quittance or receipt, either for money or
goods, with intent to defraud any person
whatsoever (and by 31 Geo. II. c. 22.
s. 78. any corporation whatsoever), and
to uttering, or publishing as true, any in
strument so forged with the like intent,

making the offence felony without benefit
of clergy. And the 7 Geo. II. c. 22.
passed to remedy the defects which ex

perience has found to exist in 2 G. c. 25.
extends its provisions to the counterfeit
ing or uttering “any acceptance of any bill

of eachange, or the number or principal sun
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So that, I believe, through the number of these general and
special provisions, there is now hardly a case possible to be
of any accountable receipt for any note, bill,
or other security for payment of money, or
any warrant or order for the payment of
money, or the delivery of goods,” with in
tent to defraud any person (and by 18

Geo. III. c. 18. any corporation). The

And forging a bill payable to the pri
soner's own order, and uttering it without
indorsement as a security for a debt, is a
complete offence within the act. R. & R.
C. C. 86. Forgery may be committed of
a bill of exchange on unstamped paper,

45 Geo. III. c. 89. extends these acts to

1 Leach, 257. 2 East P. C. 955. See 3

every part of Great Britain, and incorpo
rates all the provisions into one.
Deeds.-A power of attorney to receive
prize money, is one within the 2 Geo. II.

Stark. C. N. P. 67. A bill upon the
commissioners of the navy for pay, is a

Russ. & Ry. C. C. 255. So is a power
of attorney to transfer government stock,
signed, sealed, and delivered. 1 Ry. &
Moo. C.C. 43.2 Bing. 413. J. B. Moore,
413. S. C. And forging a deed is within
this statute, though there may have been

subsequent directory provisions by statute
that instruments, for the purpose of such
forged deed, shall be in a particular form,
or shall comply with certain requisites,
and the forged deed is not in that form,
or does not comply with those requisites,

for the directory provisions do not make
the deed (though out of the form pre
scribed, and without the requisites) wholly
void. Russ. & Ry. C. C. 255.
Wills.—The forgery of an instrument,
as a last will, comes, within the acts,

though the supposed testator is living.
1 Leach, 449. But a party cannot be
convicted for forging a will of land, at

tested by two witnesses only. 2 East P.
C. 953.

bill of exchange within the 2 Geo. II. c.
25. although it is not such an instrument
as the 35 Geo. III. c. 94, warrants. R. &
R. C. C. 297. 2 Burn J. 24th edit. 509.

As to foreign bills, see infra, 250, (c).
Promissory Notes.—It is not necessary
that a promissory note should be nego
ciated, in order to be a promissory note
within 2 Geo. II. c. 25. R. & R. C. C.
300. 6 Taunt. 325. S. C. But the note

must be complete, to come within this
statute. Forging or uttering anote which,
for want of signature, is incomplete, is
not so. R. & R. C. C. 455. Uttering a
forged note of a Scotch corporation, such
as the “British Linen Company,” is not
an offence within the meaning of the
2 Geo. II. c. 25. Russ. & Ry. C. C. 71.,
but it may be within the 45 Geo. III. c.
89. s. 8.
Acquittance, or Receipt for Moneyor Goods.
—It has been held that a memorandum

importing that A. B. had paid a sum to
C. D. but not importing any acknowledg
ment from C. D. of his having received it,

Bills of Exchange.—The bill must appa

is not a receipt within the statute. Russ.

rently be a genuine one. There must be
a payee to the bill; and forging an in
strument payable to blank, or order, is

& Ry. C. C. 227. The name of the
holder of a navy bill signed on a proper
receipt stamp, and affixed to the instru
ment, is not in itself primá facie, a receipt
for money, but as it is so considered in

not sufficient. R. & R. C. C. 195.

And

where the prisoner drew a bill upon the
treasurer of the navy, payable to blank, or
order, and signed it in the name of a navy
surgeon, it was held not a bill, nor an

order for payment of money, within the
act, for there must be some payee, and a
direction to

pay blank, or order, was not

the navy-office, it may, by proper aver
ments in the indictment, be shewn in

reality to be effectual as such, and conse
quently the object of forgery. 2 Leach,
624. And if a person is employed by
the personal representatives of a public

sufficient. Russ. & Ry. C. C. 193. and

accountant to settle intricate accounts

see id. 161. 2 East P. C. 954. 1 Leach,

with government, and he, in order to set

431. But uttering a forged bill import

the estate free from the claims of the

ing to be payable to the drawer's order,

upon it, importing to be the drawer's,

navy board, produces fabricated vouchers
as from workmen employed by the tes
tator, he may be convicted of forging
“receipts and acquittances for money,”

Russ. & Ry. C. C. 149. Bayley, J. dis.,

within the statute. 2 Leach, 877.

and though the bill was not accepted. Id.

this is not the case with a script receipt,

with intent to defraud, is a complete of.
fence, though there is no indorsement

But

CHAP. XVII.-PRIVATE PERSONAL PROPERTY.
conceived, wherein forgery, that tends to defraud, whether in

the name of a real or fictitious person, is not made a capital
crime. (76)
f Fost. 116, &c.

(76) Besides these instruments men
tioned by the learned commentator, it is

jelony without benefit of clergy to forge
or counterfeit receipts for contributions
raised towards the Irish loan or deben
tures, 42 Geo. III. c. 53. Contracts and

certificates for the sale and redemption
of the land-tar, 42 Geo. III. c. 116. 52
Geo. III. c. 143. Quarantine certificates,
46 Geo. III. c. 98. s. 8. Slave trade, cer
tificates relating to, 47 Geo. III. st. 1. c.

36. Certificates, bills of exchange, &c.
used in drawing for half-pay pensions, &c.
Ercise and customs, stamp or seal, &c. of
the commissioners of, 52 Geo.III. c. 143.;

or the name or hand-writing of the re
ceiver-general of the customs or super
visor, 46 Geo.III. c. 150.; or excise per
mits, or frames for making paper with
“excise office” visible thereon, 23 Geo.
III. c. 70, s. 9, 10. 52 Geo. III. c. 143.
s. 9. ; or debentures or certificates for the

return of money from duties of, 52 Geo.

III. c. 143. s. 10. : but forging the name
or hand-writing of the receiver-general of
the excise, or of the comptroller or per
sons duly authorised, to any draft or
writing, for the receiving of money, is
within clergy, 46 Geo. III. c. 75. 52 Geo.
III. c. 14. Post-office, name or hand
writing of receiver-general of, or his clerk,
&c. 46 Geo.III. c.88.47 Geo.III. sess.2.

c. 59, Woods and forests, name or hand-writ
ing of surveyor-general of, 45 Geo.III. c.
142. Board of ordnance, name or hand.
writing of treasurer of board of, or his
deputy, 40 Geo. III. c. 46. Militia,
name or hand-writing of general agent
in which the blank for the name is not

filled up with the name of the subscriber.

for volunteers, &c. 54 Geo. III. c. 51.

Offenders guilty of the following for
geries, are entitled to benefit of clergy:
Forging or counterfeiting the name or
hand of the registrar of the court of admi
ralty, or of appeal for prize, or the cashier
of the bank, to any certificate for obtain
ing suitors' money, &c. in the court. 53

Geo.III. c. 151. Franks-By 24 Geo.
III. stat. 2. c. 37. s. 9., forging franks on
letters, to avoid payment of postage, is
made a single felony, and punished with
transportation for seven years. And by 42
Geo.III. c. 63. s. 14., forging or counter
feiting the superscription, or the date upon
the superscription, of a letter, to avoid
payment of postage, or writing or sending
such letter, knowing such forgery, is a
felony, punishable with seven years' trans

portation. And by 54 Geo. III. c. 169.
s. 14., forging post-office marks, to avoid
payment of the postage, is punishable as
a misdemeanor by fine and imprisonment;
and the 55 Geo.III. c. 103., for regulating
the postage of ship letters to and from
Ireland, contains a similar enactment as

to letters thereby authorized to be marked.
By the 3 Geo. IV. c.77. s. 2., forging or
receiving money for alehouse certificates,
is a misdemeanor. Forging licences grant
able to hawkers and pedlars, is subject to
a penalty of 300l. 50 Geo. III. c. 41.
Forging any declaration of return of the
premium on a policy of insurance, is sub

ject to a penalty of 500l. for the first of
fence; the second is a felony, and sub
ject to transportion for seven years.
he may evidently refuse if he pleases.
Fost. 119. But in general, the essence

Nor

of the crime does not consist in the order

does the act apply to a forged receipt for
bank notes, they not being regarded as
in strictness, either goods or money. 1

being such as not only supposes the right
in the party supposed to make it, but as
will appear to the party to whom it is
directed, to throw on him the duty of
compliance. It is sufficient if it assumes,

2 Leach, 557. 2 East P. C. 933.

Leach, 182.

Warrant or Order for Payment of Money
or Delivery of Goods. The document forged
must be such as appears to give to the
bearer a disposing power over the pro
perty which he demands; it must assume
to transfer the right at least of the cus
tody of the goods to the offender; and
not be a mere request to a third person

to deliver the articles in question, which

on the face of it, to be an instrument of
this kind. The distinction is, that when
an order is so drawn as to induce a belief

in the person to whom it is uttered, that
it will be complied with, the offence is
within the act, though it could not de

ceive the party on whom it is drawn;
but if it seems to leave the compliance

250 (b)

250 (c)
Conclusion.

BOOK IV.-OF PUBLIC WRONGS.

These are the principal infringements of the

rights

of pro
perty: which were the last species of offences against indivi
duals or private subjects, which the method of distribution has
led us to consider.

We have before examined the nature of all

offences against the public, or commonwealth: against the

king or supreme magistrate, the father and protector of that
community; against the universal law of all civilized nations,

together with some of the more atrocious offences, of publicly
pernicious consequence, against God and his holy religion.

And these several heads comprehend the whole circle of crimes
and misdemesnors, with the punishment annexed to each, that
are cognizable by the laws of England.

ing it can place no reliance on its credit.

order should be such a one as a statute
requires; for to counterfeit a paper in
the name of a seaman for the payment of
prize-money, by a seaman, which is in
valid, as not being framed according to

1 Leach, 95. in notis.

Thus, a note as

the directions of 32 Geo. III. c. 34. s. 2.

from an overseer of the poor to a trades
man, desiring him to deliver goods to the
prisoner, is not an object of forgery within

is felony, 2 Leach, 883. As to the forging
of a justice's order, see Russ. &. Ry. C.
C. 389. 1 Brod. & Bing. 300. 3 J. B.
Moore, 645. S. C. Russ. & Ry. C. C.

optional, and applies rather to the favour
than the justice of the person to whom it
is addressed, it is not within the meaning
of the statute, because the individual tak

the act. Fost. 119. and see R. & R. C.

C. 161.193. But to utter a feigned order
on a banker with whom the person whose
name is used has no cash, as a valid draft,

is capital, 1 Leach, 94. In further illus
tration of this distinction, a requestcoun
terfeited as by a customer to let the bearer
have articles of merchandize, does not

amount to felony; but is a mere obtaining
goods under false pretences. 1 Leach,

317. 1 Stark. C. N. P. 396. S. C.

It is

not necessary that the instrument should
be such as is commonly termed a warrant
or order for the payment of money, but it
will suffice if that be in reality its effect:
so that a bill of exchange may be laid in
these terms, though to call it by its usual
denomination seems more accurate. 1

114.2 East P. C. 937. and see 1 Leach,

Leach, 226. 2 East P. C. 944. It is also
clear, that the statute is not, as has been

323. 2 East P. C. 938.

objected, confined to orders made in the

So also the order

must not merely be imperative in its

course of

terms, but it must be counterfeited in the

Leach, 883. 2 East P. C. 942.945. .
Foreig N Bills, &c.—As these acts

name of one who assumes to have the dis

posing power over the things to be trans
ferred; and not of a son or agent, unless
expressly averred to have the controul
over the property in question. 1 Leach,
540.

The order must be directed to a

specific person, who may be presumed
by those to whom it is uttered to have the
possession of the things to which it re
lates, and not a mere desire that the party

commercial

transactions. 2

seem only to have extended to inland
bills of exchange, the 43 Geo. III. c. 139.
made the counterfeiting or uttering any
foreign bill, promissory note, or order for
payment of money a single felony, and
punished it with transportation for four
teen years, s. 1. And by the same act,
engraving, or by any device making plates
for the fabrication of any of the above in

should have them, without, on the in

struments, for the first offence is made a

strument itself, specifying the individual

misdemeanor, punishable with imprison
ment for any time not exceeding six
months, fine, or whipping, and for the
second offence, transportation for fourteen

to whom it is addressed. 1 Leach, 540.

But it is not necessary that the goods
should be specified in the order; so that
to forge a paper in the name of a silver
smith, for the re-delivery of plate from
Goldsmith's-hall, in the words, “Please
to deliver my work to the bearer,” is capital.

years is directed, s. 2. The forgery of a
Prussian treasury note for one dollar, is

1 Leach, 53. Nor is it requisite that the

S. C.

within this act. 3 Brod. & Bing. 201.
R. & R. C. C. 473, 7 J. B. Moore, 1.
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OF THE MEANS OF PREVENTING OFFENCES.

We are now arrived at the fifth general branch, or head, under Fºrs.

which I proposed to consider the subject of this book of our º:”
commentaries; viz. the means of preventing the commission of .
crimes and misdemesnors. And really it is an honour, and

almost a singular one, to our English laws, that they furnish a
title of this sort; since preventive justice is, upon every prin

ciple of reason, of humanity, and of sound policy, preferable in
in all respects to punishing justice; the execution of which,
though necessary, and in its consequences a species of mercy
to the commonwealth, is always attended with many harsh and

disagreeable circumstances. (a)
This preventive justice consists in obliging those persons, This preven

whom there is a probable ground to suspect of future misbeha-..."
viour, to stipulate with and to give full assurance to the public,

º:

that such offence as is apprehended shall not happen; by find- give security

ing pledges or securities for keeping the peace, or for their lº
good behaviour. This requisition of sureties has been several *
times mentioned before, as part of the penalty inflicted upon
such as have been guilty of certain gross misdemesnors: but
there also it must be understood rather as a caution against

the repetition of the offence, than any immediate pain or pu
nishment.

And indeed, if we consider all human punishments

in a large and extended view, we shall find them all rather cal- [252 J
culated to prevent future crimes, than to expiate the past:
since, as was observed in a former chapter,” all punishments
inflicted by temporal laws may be classed under three heads;
such as tend to the amendment of the offender himself, or to

deprive him of any power to do future mischief, or to deter
others by his example; all of which conduce to one and the
same end, of preventing future crimes whether that can be
effected by amendment, disability, or example. But the cau

tion, which we speak of at present, is such as is intended
* Beccar. ch. 41.

(a) We have seen, that in generala court
of equity, except for the protection of an
infant, has no jurisdiction to restrain the

* See pag, 11.

publication of a libel, or the commission
of any other crime. See ante, 2 vol. 407.
in note; Eden, on Injunctions, 41.
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merely for prevention, without any crime actually committed
by the party, but arising only from a probable suspicion, that
some crime is intended or likely to happen: and consequently

it is not meant as any degree of punishment, unless perhaps for
a man's imprudence in giving just ground of apprehension.
By the Saxon constitution these sureties were always at
hand, by means of king Alfred's wise institution of decennaries
of frankpledges; wherein, as has more than once been ob
served," the whole neighbourhood or tithing of freemen were

mutually pledges for each other's good behaviour. But this
great and general security being now fallen into disuse and
neglected, there hath succeeded to it the method of making
suspected persons find particular and special securities for
their future conduct: of which we find mention in the laws of

king Edward the Confessor;” “tradat fidejussores de pace et lega
litate tuenda.”

Let us therefore consider, first, what this secu

rity is; next, who may take or demand it; and lastly, how it
may be discharged.
-

1. Of what

this security
is.

To keep the

1. This security consists in being bound, with one or more
securities, in a recognizance or obligation to the king, entered
on record, and taken in some court or by some judicial officer;
whereby the parties acknowledge themselves to be indebted to
the crown in the sum required (for instance 100l.), with con
dition to be void and of none effect, if the party shall appear

peace.

[253 J in court on such a day, and in the mean time shall keep the
peace; (1) either generally, towards the king and all his liege
people; or particularly also, with regard to the person who
For good be craves the security.
Or, if it be for the good behaviour, then
haviour.
on condition that he shall demean and behave himself well (or
be of good behaviour), either generally or specially, for the
time therein limited, as for one or more years, or for life. This
recognizance, if taken by a justice of the peace, must be certi
fied to the next sessions, (2) in pursuance of the statute 3 Hen.

VII. c. 1., and if the condition of such recognizance be broken,
by any breach of the peace in the one case, or any misbehaviour
* See Vol. I. pag. 114.

(1) It is now settled that a justice of
the peace is authorized to require surety
to keep the peace for a limited time, as
two years, according to his discretion, and

that he need not bind the party over to
the next sessions only, 2 B. & A. 278. ;
but if a recognizance to appear at the ses

* Cap. 18.
sions be taken, and an order of court for

finding sureties applied for, articles of the
peace must be exhibited. 5 Burn J. 24
ed. 304. 1. T. R. 696.

(2) But by 1 and 2 Ph. & M. c. 13. in
cases of felony, the recognizances are to
be certified to the general gaol delivery.
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in the other, the recognizance becomes forfeited or absolute;
and being estreated or extracted (taken out from among the

other records) and sent up to the exchequer, the party and his
sureties, having now become the king's absolute debtors, are
sued for the several sums in which they are respectively bound.
w

2. Any justices of the peace, by virtue of their commission, 2, who may

or those who are er officio conservators of the peace, as was ..."
mentioned in a former volume, (3) may demand such security
according to their own discretion; or it may be granted at the
request of any subject, upon due cause shewn, provided such

demandant be under the king's protection; for which reason
it has been formerly doubted, whether Jews, pagans, or persons
convicted of a praemunire were entitled thereto. Or, if the
justice is averse to act, it may be granted by a mandatory writ,
called a supplicavit, issuing out of the court of king's bench or
chancery; which will compel the justice to act, as a ministerial
and not as a judicial officer: and he must make a return to
such writ, specifying his compliance, under his hand and seal.”
But this writ is seldom used : for, when application is made to
the superior courts, they usually take the recognizances there,
under the directions of the statute 21 Jac. I. c. 8. And indeed

a peer or peeress cannot be bound over in any other place, than
the courts of king's bench or chancery: (4) though a justice of [254 I
the peace has a power to require sureties of any other person,
being compos mentis and under the degree of nobility, whether
he be a fellow-justice or other magistrate, or whether he be
merely a private man.' Wives may demand it against their
husbands; or husbands, if necessary, against their wives.' But
feme coverts, and infants under age, ought to find security by
their friends only, and not to be bound themselves: for they
are incapable of engaging themselves to answer any debt;
which, as we observed, is the nature of these recognizances or
acknowledgments.
3. A recognizance may be discharged, either by the demises. How it

of the king, to whom the recognizance is made; or by the death ..."
of the principal party bound thereby, if not before forfeited;
* See Vol. I. pag. 350.

f 1 Hawk. P. C. 126.

h 1 Hawk. P. C. 127.

g F. N. B. 80. 2 P. Wms. 202.
i 2 Stra. 1207.

(3) A secretary of state or privy-counsellor cannot bind to keep the peace or

the peace against her husband. Fost. 359.
2 Stra. 1202. 13 East, 171. N. Cas. T.

good behaviour. 11 St. Tri. 317.

(4) A peeress may demand surety of

Hard. 74.

696.

1 Burr. 631. 703.

1 T. R.
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or by order of the court to which such recognizance is certified
by the justices (as the quarter sessions, assises, or king's
bench), if they see sufficient cause; or in case he at whose re
quest it was granted, if granted upon a private account, will
release it, or does not make his appearance to pray that it may
be continued.*
Recogni.

Thus far what has been said is applicable to both species of

zances with
sureties for

recognizances, for the peace, and for the good behaviour: de

the peace.

pace, et legalitate, tuenda, as expressed in the laws of king Ed
ward. But as these two species of securities are in some re
spects different, especially as to the cause of granting, or the
means of forfeiting them, I shall now consider them separately:

and first, shall shew for what cause such a recognizance, with
sureties for the peace, is grantable ; and then, how it may be
forfeited.
1. When

1. Any justice of the peace may, er officio, bind all those to

grantable.

keep the peace, who in his presence make any affray; or
threaten to kill or beat another; or contend together with hot
and angry words; or go about with unusual weapons or attend
[255 J ance, to the terror of the people; and all such as he knows to

be common barretors; and such as are brought before him by

the constable for a breach of peace in his presence; and all
such persons, as, having been before bound to the peace, have
broken it and forfeited their recognizances." Also, wherever
any private man hath just cause, to fear that another will burn
his house, or do him a corporal injury, by killing, imprisoning,
or beating him; or that he will procure others so to do; he
may demand surety of the peace against such person: and
every justice of the peace is bound to grant it, if he who de
mands it will make oath, that he is actually under fear of death

or bodily harm; and will shew that he has just cause to be so,
by reason of the other's menaces, attempts, or having lain in
wait for him; and will also farther swear, that he does not re

quire such surety out of malice, or for mere vexation.” (5) This
* 1 Hawk. P. C. 129.

(5) The surety of the peace will not be
granted but where there is a fear of some

present or future danger, and not merely
for a battery or trespass, or for any breach

! Ibid. 126.

. m Ibid. 127.

Mod. 243. The truth of the allegations
therein cannot be controverted by the de
fendant, and if no objections arise to the
articles exhibited, the court or justice will

of the peace that is past. Dalt. c. 11.

order securities to be taken immediately.

The articles to entitle a party to have
sureties of the peace must be verified by

2 Stra. 1202. 13 East, 171, n. If the ar

he oath of the exhibitant. 1 Stra. 527. 12
t

ticles manifestly appear to contain per
jury, the court will refuse the application,

CHAP. XVIII.-MODE OF PREVENTION OF.

255

is called swearing the peace against another: and, if the party
does not find such sureties, as the justice in his discretion shall

require, he may immediately be committed till he does."
2. Such recognizance for keeping the peace, when given, 2. How such

may be forfeited by any actual violence, or even an assault, or ...”
menace, to the person of him who demanded it, if it be a special **
recognizance; or, if the recognizance be general, by any un
lawful action whatsoever, that either is or tends to a breach of

the peace; or more particularly, by any one of the many spe
cies of offences which were mentioned as crimes against the
public peace in the eleventh chapter of this book: or, by any
private violence committed against any of his majesty's sub
jects. But a bare trespass upon the lands or goods of another,
which is a ground for a civil action, unless accompanied with

a wilful breach of the peace, is no forfeiture of the recogni
zance.” Neither are mere reproachful words, as calling a man
knave or liar, any breach of the peace, so as to forfeit one's re

cognizance (being looked upon to be merely the effect of un- [ 256 J
meaning heat and passion), unless they amount to a challenge
to fight.”
The other species of recognizance, with sureties, is for the Recogni.

good abearance or good behaviour. This includes security for .
thethe
peace,
somewhat
in
sameand
manner
as themore;
other.

we will therefore examine it gºod beh
viour.

1. First, then, the justices are empowered by the statute 341. when

Edw. III. c. 1. to bind over to the good behaviour towards the “”
king and his people, all them that be not of good fame, wherever

they be found; to the intent that the people be not troubled
nor endamaged, nor the peace diminished, nor merchants and
others, passing by the highways of the realm, be disturbed nor
put in the peril which may happen by such offenders.(6) Under
the general words of this expression, that be not of good fame, it
is holden that a man may be bound to his good behaviour for
causes of scandal, contra bonos mores, as well as contra pacem:
as, for haunting bawdy-houses with women of bad fame; or
n 1 Hawk. P. C. 128.

o Ibid. 131.

and even commit the exhibitant, 2 Burr.
806. 3 Burr. 1922. The articles will not
be received if the parties live at a dis-

the neighbourhood, 2 Burr. 780.; unless
the defendant be very old, &c. 2 Stra.
835. 2 Burr. 1039. 1 Bla. Rep. 233.s. C.
(6) See note (1), ante, 253.

tance in the county, unless they have previously made application to a justice in
WOL. I.W.

p Ibid. 130.

Y
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for keeping such women in his own house; or for words tend
ing to scandalize the government, or in abuse of the officers of
justice, especially in the execution of their office. Thus also
a justice may bind over all night-walkers; eaves-droppers;
such as keep suspicious company, or are reported to be pilfe
rers or robbers; such as sleep in the day, and wake in the night;

common drunkards; whoremasters; the putative fathers of
bastards; cheats; idle vagabonds; and other persons whose
misbehaviour may reasonably bring them within the general
words of the statutes, as persons not of good fame: an expres
sion, it must be owned, of so great a latitude, as leaves much
to be determined by the discretion of the magistrate himself.
But, if he commits a man for want of sureties, he must express
the cause thereof with convenient certainty; and take care
that such cause be a good one."
2. When for

2. A recognizance for the good behaviour may be forfeited
by
all the same means, as one for the security of the peace may
[257 I
be; and also by some others. As, by going armed with un
usual attendance, to the terror of the people; by speaking
words tending to sedition; or by committing any of those acts
of misbehaviour, which the recognizance was intended to pre
vent. But not by barely giving fresh cause of suspicion of that
which perhaps may never actually happen: for, though it is

feited.

just to compel suspected persons to give security to the public
against misbehaviour that is apprehended; yet it would be
hard, upon such suspicion, without the proof of any actual
crime, to punish them by a forfeiture of their recognizance.
* 1 Hawk. P. C. 132.

r Ibid. 133.
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CHAP. XIX.

OF COURTS OF A CRIMINAL JURISDICTION.
THE sixth, and last, object of our inquiries will be the method sixth wooe

of inflicting those punishments, which the law has annexed to ...'.
particular offences; and which I have constantly subjoined to ****
the description of the crime itself. In the discussion of which
I shall pursue much the same general method that I followed
in the preceding book, with regard to the redress of civil inju
ries: by, first, pointing out the several courts of criminal juris
diction, wherein offenders may be prosecuted to punishment;
and by, secondly, deducing down, in their natural order, and
explaining, the several proceedings therein.

First, then, in reckoning up the several courts of criminal ju- courts of
risdiction, I shall, as in the former case, begin with an account."
of such as are of a public and general jurisdiction throughout
the whole realm; and, afterwards, proceed to such as are only

of a private and special jurisdiction, and confined to some par
ticular parts of the kingdom.
I. In our inquiries into the criminal courts of public and 1.criminal.

general jurisdiction, I must in one respect pursue a different ...,

order from that in which I considered the civil tribunals. For ºl.
there, as the several courts had a gradual subordination to each rion.

other, the superior correcting and reforming the errors of the
inferior, I thought it best to begin with the lowest, and so
ascend gradually to the courts of appeal, or those of the most
extensive powers.

But as it is contrary to the genius and spi- [259 J

rit of the law of England, to suffer any man to be tried twice
for the same offence in a criminal way, especially if acquitted

upon the first trial; therefore these criminal courts may be
said to be all independent of each other; at least so far, as
that the sentence of the lowest of them can never be controlled

or reversed by the highest jurisdiction in the kingdom, unless
for error in matter of law, apparent upon the face of the record;
though sometimes causes may be removed from one to the
other before trial.

And therefore as, in these courts of crimi
Y 2

s
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nal cognizance, there is not the same chain and dependence as

in the others, I shall rank them according to their dignity, and
begin with the highest of all; viz.
1. High court

1. The high court of parliament; which is the supreme court

of parlia
ment.

in the kingdom, not only for the making, but also for the exe
cution of laws; by the trial of great and enormous offenders,
whether lords or commoners, in the method of parliamentary
impeachment. As for acts of parliament to attaint particular
persons of treason or felony, or to inflict pains and penalties,
beyond or contrary to the common law, to serve a special pur

pose, I speak not of them; being to all intents and purposes
new laws, made pro re nata, and by no means an execution of
such as are already in being. But an impeachment before the
lords by the commons of Great Britain, in parliament, is a pro
secution of the already known and established law, and has
been frequently put in practice; being a presentment to the
most high and supreme court of criminal jurisdiction by the
most solemn grand inquest of the whole kingdom." A com
moner cannot however be impeached before the lords for any

capital offence, but only for high misdemesnors:” a peer may
[260 l be impeached for any crime. (1) And they usually (in case of
a 1 Hal. P. C. * 150.

* When, in 4 Edw. III, the king demanded the earls, barons, and peers, to give
judgment against Simon de Bereford, who had been a notorious accomplice in the
treasons of Roger earl of Mortimer, they came before the king in parliament, and
said all with one voice, that the said Simon was not their peer; and therefore they
were not bound to judge him as a peer of the land. And when afterwards, in the
same parliament, they were prevailed upon, in respect of the notoriety and heinous- .
ness of his crimes, to receive the charge, and to give judgment against him, the fol
lowing protest and proviso was entered in the Parliament-roll:—“And it is assented
and accorded by our lord the king, and all the great men, in full parliament, that
albeit the peers, as judges of the parliament, have taken upon them, in the presence
of our lord the king, to make and render the said judgment, yet the peers who now
are, or shall be in time to come, be not bound or charged to render judgment upon
others than peers; nor that the peers of the land have power to do this, but thereof
ought ever to be discharged and acquitted; and that the aforesaid judgment now ren
dered be not drawn to example or consequence in time to come, whereby the said
peers may be charged hereafter to judge others than their peers, contrary to the laws
of the land, if the like case happen, which God forbid.” (Rot. Parl. 4 Ed. III. n. 2.
& 6. 2 Brad. Hist. 190. Selden. judic. in parl. ch. 1.)
i

w

(1) But according to the last resolution
of the house of lords, a commoner may
be impeached for a capital offence.—On
the 26th of March, 1680, Edward Fitz

harris, a commoner, was impeached by
the commons of high treason. Upon
which the attorney-general acquainted
the peers that he had an order from the
king to prosecute Fitzharris by indict
ment, and a question thereupon was put

whether he should be proceeded against
according to the course of the common
law or by way of impeachment, and it
was resolved against proceeding in the
impeachment. 13 Lords' Journ. p. 755.
Fitzharris was afterwards prosecuted by
indictment, and he pleaded in abatement
that there was an impeachment pending
against him for the same offence; but this
plea was over-ruled, and he was convicted

CHAP. XIX.—COURTS OF CRIMINAL JURISDICTION.

260

an impeachment of a peer for treason) address the crown to
appoint a lord high steward for the greater dignity and regu
larity of their proceedings; which high steward was formerly
elected by the peers themselves, though he was generally com
missioned by the king;' but it hath of late years been strenu
ously maintained," that the appointment of an high steward in
such cases is not indispensably necessary, but that the house
may proceed without one. The articles of impeachment are
a kind of bills of indictment, found by the house of com
mons, and afterwards tried by the lords; who are in cases of
misdemesnors considered not only as their own peers, but as
the peers of the whole nation. This is a custom derived to us
from the constitution of the ancient Germans : who in their

great councils sometimes tried capital accusations relating to
the public: “ licet apud consilium accusare quoque, et discrimen
capitis intendere.” And it has a peculiar propriety in the Eng
lish constitution; which has much improved upon the ancient

model imported hither from the continent. For, though in
general the union of the legislative and judicial powers ought
to be more carefully avoided, yet it may happen that a sub

ject, intrusted with the administration of public affairs, may
infringe the rights of the people, and be guilty of such crimes,
as the ordinary magistrate either dares not or cannot punish.
Of these the representatives of the people, or house of com [261 )
mons, cannot properly judge; because their constituents are

the parties injured; and can therefore only impeach. But before
what court shall this impeachment be tried? Not before the
ordinary tribunals, which would naturally be swayed by the au

thority of so powerful an accuser. Reason therefore will sug
gest, that this branch of the legislature, which represents the
people, must bring its charge before the other branch, which
c 1 Hal. P. C. 350.

* Lords' Journ. 12 May 1679. Com. Journ. 15 May 1679. Fost. 142, &c.
e Tacit. de mor, Germ. 12.

and executed. But on the 26th of June,
1689, sir Adam Blair and four other

commoners were impeached for high
treason, in having published a proclama
tion of James the Second.

On the 2d of

July a long report of precedents was pro
duced, and a question was put to the
judges whether the record, 4 Edw. III.
No. 6. was a statute. They answered,
as it appeared to them by the copy, they
believed it to be a statute; but if they
saw the roll itself, they could be more
positive. It was then moved to ask the

f See Vol. II. pag. 269.

judges, but the motion was negatived,
whether by this record the lords were
barred from trying a commoner for a ca
pital crime upon an impeachment of the

commons. And they immediately re
solved to proceed in this impeachment,
notwithstanding the parties were com
moners and charged with high treason.
14 Lords' Journ. p. 260. But the im
peachment was not prosecuted with ef
fect, on account of an intervening disso
lution of parliament.—Christian's note.
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consists of the nobility, who have neither the same interests
nor the same passions as popular assemblies.” This is a vast
superiority, which the constitution of this island enjoys, over
those of the Grecian or Roman republics; where the people
were at the same time both judges and accusers. It is proper

that the nobility should judge, to insure justice to the accused;
as it is proper that the people should accuse, to insure justice
to the commonwealth. And therefore, among other extraor
dinary circumstances attending the authority of this court,
there is one of a very singular nature, which was insisted on
by the house of commons in the case of the earl of Danby in
the reign of Charles II.;" and it is now enacted by statute 12

& 13 W. III. c. 2. that no pardon under the great seal shall
be pleadable to an impeachment by the commons of Great
Britain in parliament."(2)
J

2. Court of
lord high

2. The court of the lord high steward of Great Britain" is a
court instituted for the trial of peers, indicted for treason or
England.
felony, or for misprision of either.' The office of this great ma
gistrate is very ancient; and was formerly hereditary, or at
least held for life, or dum bene segesserit: but now it is usually,
and hath been for many centuries past," granted pro hac vice
only; and it hath been the constant practice (and therefore
[262 J seems now to have become necessary) to grant it to a lord of
parliament, else he is incapable to try such delinquent peer."
When such an indictment is therefore found by a grand jury
of freeholders in the king's bench, or at the assises before the
justices of oyer and terminer, it is to be removed by a writ of
certiorari into the court of the lord high steward, which only
has power to determine it. A peer may plead a pardon before
steward of

the court of king's bench, and the judges have power to allow
E Montesq. Sp. L. xi. 6.

* Com. Journ. 5 May 1679.

k 4 Inst. 58. 2 Hawk, P. C. 5. 421. 2 Jon. 54.

i See ch. 31.
| 1 Bulstr. 198.

m Pryn. on 4 Inst. 46.
n Quand un seigneur de parlement serra arrein de treason ou felony, le roy parses lettres
patents fera un grand et sage seigneur d’estre le grand seneschal d'Angleterre; qui–doit
faire un precept
pur faire venir aa seigneurs, ou rviii, &c. (Yearb. 13 Hen. VIII.

11.) See Staundf. P. C. 152. 3 Inst. 28. 4 Inst. 59. 2 Hawk. P. C. 5. Barr. 234.
(2) In the impeachment of Warren
Hastings, esq. it was confidently ad
vanced, that the lords are not bound to
observe the same rules of evidence in an

impeachment as are admitted in criminal
trials in the inferior courts. The high

reputation of those, who strenuously
maintained this doctrine, induced the

editor to endeavour to prove that it was

not only contrary to all precedent and au
thority, but repugnant to the first and
great principles both of the English law
and constitution, in a pamplet entitled,
“A Dissertation, shewing that the house
of lords in cases of judicature are bound
by precisely the same rules of evidence,
as are observed by all other courts.”—
Christian. See further, 399. post.
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it; in order to prevent the trouble of appointing an high stew
ard, merely for the purpose of receiving such plea. But he may
not plead, in that inferior court, any other plea; as guilty, or not

guilty, of the indictment; but only in this court: because, in con
sequence of such plea, it is possible that judgment of death might
be awarded against him. The king therefore, in case a peer be

indicted for treason, felony, or misprision, creates a lord high
steward pro hac vice by commission under the great seal; which
recites the indictment so found, and gives his grace power to re

ceive and try it, secundum legem et consuetudinem Angliae. Then,
when the indictment is regularly removed, by writ of certiorari,
commanding the inferior court to certify it up to him, the lord

high steward directs a precept to a serjeant at arms, to summon
the lords to attend and try the indicted peer. This precept was
formerly issued to summon only eighteen or twenty, selected
from the body of the peers: then the number came to be inde
finite; and the custom was for the lord high steward to sum

mon as many as he thought proper (but of late years not less
than twenty-three"), and that those lords only should sit upon
the trial: (3) which threw a monstrous weight of power into the
hands of the crown, and this its great officer, of selecting only
such peers as the then predominant party should most approve
of. And accordingly, when the earl of Clarendon fell into dis
grace with Charles II., there was a design formed to prorogue [263 I
the parliament, in order to try him by a select number of peers;
it being doubted whether the whole house could be induced to
fall in with the views of the court.” But now by statute 7 W.
III. c. 3. upon all trials of peers for treason or misprision, all

the peers who have a right to sit and vote in parliament shall
be summoned, at least twenty days before such trial, to appear
and vote therein; and every lord appearing shall vote in the
trial of such peer, first taking the oaths of allegiance and su
premacy, and subscribing the declaration against popery.

During the session of parliament the trial of an indicted
peer is not properly in the court of the lord high steward, but
before the court last mentioned, of our lord the king in parlia
ment." It is true, a lord high steward is always appointed in
that case, to regulate, and add weight to the proceedings: but
• Kelynge. 56.

p Carte's life of Ormond, Vol. II.

(3) The decision is by a majority, but
a majority cannot convict, unless it conſ

q Fost. 141.

sists of twelve or more. See ante, 3 vol.
p. 376. n. 20.
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he is rather in the nature of a speaker pro tempore, or chairman
of the court, than the judge of it; for the collective body of
the peers are therein the judges both of law and fact, and the
high steward has a vote with the rest, in right of his peerage.
But in the court of the lord high steward, which is held in the
recess of parliament, he is the sole judge of matters of law, as
the lords triors are in matters of fact; and as they may not
interfere with him in regulating the proceedings of the court,
so he has no right to intermix with them in giving any vote
upon the trial." Therefore, upon the conviction and attainder
of a peer for murder in full parliament, it hath been holden by
the judges," that in case the day appointed in the judgment
for execution should lapse before execution done, a new time
of execution may be appointed by either the high court of par
liament during its sitting, though no high steward be existing;
or, in the recess of parliament, by the court of king's bench,
the record being removed into that court.
[264 J

It has been a point of some controversy, whether the bishops
have now a right to sit in the court of the lord high steward,
to try indictments of treason and misprision. Some incline to
imagine them included under the general words of the statute
of king William, “all peers, who have a right to sit and vote
in parliament;” but the expression had been much clearer, if
it had been, “all lords,” and not, “all peers;” for though

bishops, on account of the baronies annexed to their bishop
ricks, are clearly lords of parliament, yet, their blood not being
ennobled, they are not universally allowed to be peers with
the temporal nobility: and perhaps this word might be inserted
purposely with a view to exclude them. However, there is no
instance of their sitting on trials for capital offences, even upon
impeachments or indictments in full parliament, much less in

the court we are now treating of; for indeed they usually
withdraw voluntarily, but enter a protest declaring their right
to stay. It is observable that, in the eleventh chapter of the
constitutions of Clarendon, made in parliament 11 Hen. II.,

they are expressly excused, rather than excluded, from sitting
and voting in trials, when they come to concern life or limb :
“ episcopi, sicut caeteri barones, debent interesse judiciis cum baroni

bus, quousque perveniatur ad diminutionem membrorum, velad mor
tem:” and Becket's quarrel with the king hereupon was not on
account of the exception (which was agreeable to the canon

law), but of the general rule, that compelled the bishops to attend
r State Trials, Vol. IV. 214, 232, 3.

* Fost. 139.
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at all.

And the determination of the house of lords in the

earl of Danby's case," which hath ever since been adhered to,
is consonant to these constitutions; “that the lords spiritual
have a right to stay and sit in court in capital cases, till the
court proceeds to the vote of guilty, or not guilty.” It must
be noted, that this resolution extends only to trials in full par
liament: for to the court of the lord high steward (in which no
vote can be given, but merely that of guilty, or not guilty), no
bishop, as such, ever was or could be summoned; and though
the statute of king William regulates the proceedings in that
court, as well as in the court of parliament, yet it never in
tended to new-model or alter its constitution; and conse

quently does not give the lords spiritual any right in cases of
blood which they had not before." And what makes their ex
clusion more reasonable is, that they have no right to be tried
themselves in the court of the lord high steward," and there [265 J
fore surely ought not to be judges there. For the privilege of
being thus tried depends upon nobility of blood, rather than a
seat in the house: as appears from the trial of popish lords, of

lords under age, and (since the union) of the Scots’ nobility,
though not in the number of the sixteen; and from the trials
of females, such as the queen consort or dowager, and of all

peeresses by birth; and peeresses by marriage also, unless
they have, when dowagers, disparaged themselves by taking a
commoner to their second husband. (5)
3. The court of king's bench," concerning the nature of s. court of

which we partly inquired in the preceding book, was (we king's
bench. (6)
may remember) divided into a crown side, and a plea side. And
on the crown side, or crown office, it takes cognizance of all
\

t Lords' Journ. 15 May 1679.

“Fost. 248.

x 4 Inst. 70.2 Hal. P. C. 2. 2 Hawk. P. C. 6.

w Bro. Abr. t. Trial. 142.

y See Vol. III. pag. 41.

(5) But peeresses by marriage cannot

Mr. Wooddeson, who not only has adopt

be said to be ennobled by blood; for after
the death of their husbands they have
even a less estate in their nobility than
bishops, it being only durante viduitate.
See the editor's conjecture how the notion

ed the same opinion, but has adduced in
confirmation of it several instances of

bishops, who, being arraigned before a

jury, demanded the privileges' of the
church, and disclaimed the authority of

was originally introduced that bishops

all secular jurisdictions. 2 Woodd. 585.

were not entitled to a trial by the peers

—Mr. Christian's note.

in parliament. Vol. I. p. 401. n.8. Since

(6) Asto the criminal jurisdiction of the

that note was written, the editor has been

court in general, see 2 Hale, 1 to 7. 12,

happy in finding what he suggested only

13. 154. Hawk. b. 2. c. 3. Bac. Ab. Court

as a conjecture drawn from general prin

of King's Bench, A. Com. Dig. Courts,

ciples, confirmed by the more extensive
learning of the late Vinerian professor

B. 1.9 Co. 118. a. b. 1 Chit. C. L. 156
to 158.
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criminal causes, from high treason down to the most trivial
misdemesnor or breach of the peace. (7) Into this court also
indictments from all inferior courts may be removed by writ of
certiorari, and tried either at bar, or at nisi prius, by a jury of
the county out of which the indictment is brought. (8). The
judges of this court are the supreme coroners of the kingdom.
And the court itself is the principal court of criminal jurisdic
tion (though the two former are of greater dignity) known to
the laws of England. For which reason by the coming of the
court of king's bench into any county (as it was removed to
Oxford on account of the sickness in 1665), all former com

missioners of oyer and terminer, and general gaol delivery, are
[266 J at once absorbed and determined ipso facto: in the same manner
as by the old Gothic and Saxon constitutions, “jure vetusto
obtinuit, quievisse omnia inferiora judicia, dicente jus rege.” (9)
Into this court of king's bench hath reverted all that
was good and salutary of the jurisdiction of the court of star

chamber, camera stellata:" which was a court of very ancient
* Stiernhook, l. 1. c. 2.

a This is said (Lamb. Arch. 154.) to have been so called, either from the Saxon
word

rzeonan to steer or govern ;-or from its punishing the crimen stellionatur or

cosenage;—or because the room wherein it sate, the old council-chamber of the palace
of Westminster, (Lamb. 148.) which is now converted into the lottery office, and forms
the eastern side of New Palace-yard, was full of windows;–or (to which sir Edward

Coke, 4 Inst. 66, accedes) because haply the roof thereof was at the first garnished
(7) Without some statute for that pur

pose, offences committed out of England
are not cognizable by this court. 1 Esp.

Rep. 62. 1 Sess. Cas. 246. If, however,
any part of an offence be completed in

kingdom, it can only be tried in the court
of king's bench, or under a special com
mission. 33 Hen.VIII. c. 23.1 Leach, 157.
1 Hale, 1. And this court has jurisdic
tion by information over offences com

Middlesex,though the rest were committed
abroad, an indictment lies in this court,
or, in case of misdemeanor, an informa
tion, if the offence were committed in any

mitted in Berwick.

2 Burr. 860.

other county. 1 Esp. Rep. 63. 2 New
Rep. 91. And this though the defendant

the bar of the court, which rarely happens,

(8) All informations filed in the court
of king's bench, and all indictments re
moved there by certiorari, if not tried at

himself was out of the kingdom at the

must be tried by writ of misi prius.
(9) But by the 25 Geo. III. c. 18. it

time, if he caused the offence to be com
mitted here; as where the defendant sent

is enacted, that the session of oyer and
terminer, and gaol delivery of the gaol

over a libel from Ireland to be published

of Newgate for the county of Middlesex,

at Westminster. 6 East, 589, 590.

Per

shall not be discontinued on account of

sons in his majesty's service abroad, com
mitting offences there, may be prosecuted
in the king's bench by indictment, or in
formation, laying the venue in Middlesex.

the commencement of the term, and the
sitting of the court of king's bench at
Westminster, but may be continued till

42 Geo. III. c. 85. s. 1.8 East, 31. Soof
fences committed in the East Indies are

Geo. III. c. 48, was passed to continue in
like manner the sessions of the peace, and

subject to this jurisdiction. 24 Geo. III.
sess. 2. c. 25. s. 64.78. 81.5 T. R. 607.

of oyer and terminer, held before the jus
tices of the peace for the county of

So if high-treason be committed out of the

Middlesex.

the business is concluded.

And the 32
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original,” but new-modelled by statutes 3 Hen. VII. c. 1. and 21
Hen. VIII. c.20. consisting of divers lords spiritual and temporal,
being privy counsellors, together with two judges of the courts
of common law, without the intervention of any jury. Their
jurisdiction extended legally over riots, perjury, misbehaviour
of sheriffs, and other notorious misdemesnors, contrary to the [ 267 l
laws of the land.

Yet, this was afterwards (as lord Clarendon

informs us") stretched “to the asserting of all proclamations,
and orders of state: to the vindicating of illegal commissions,
and grants of monopolies; holding for honourable that which
pleased, and for just that which profited, and becoming both
a court of law to determine civil rights, and a court of revenue
to enrich the treasury; the council table by proclamations
enjoining to the people that which was not enjoined by the
laws, and prohibiting that which was not prohibited; and the
star-chamber, which consisted of the same persons in different
rooms, censuring the breach and disobedience to those pro
clamations by very great fines, imprisonments, and corporal
severities: so that any disrespect to any acts of state, or to

the persons of statesmen, was in no time more penal, and the
foundations of right never more in danger to be destroyed.”
with gilded stars. As all these are merely conjectures (for no stars are now in the
roof, nor are any said to have remained there so late as the reign of queen Elizabeth),
it may be allowable to propose another conjectural etymology, as plausible perhaps as
any of them. It is well known that before the banishment of the Jews under Edward I.
their contracts and obligations were denominated in our ancient records starra or
starrs, from a corruption of the Hebrew word she târ, a covenant (Tovey's Angl.judaic.
32. Selden, tit. of hon. ii. 34. Uror Ebraic. i. 14.) These starrs, by an ordinance of
Richard the First, preserved by Hoveden, were commanded to be enrolled and deposited
in chests under three keys in certain places; one, and the most considerable, of which
was in the king's exchequer at Westminster; and no starr was allowed to be valid un

less it were found in some of the said repositories. (Memorand. in Scacc. P. 6. Edw. I.
prefixed to Maynard's year-book of Edw. II. fol. 8. Madox, hist. exch. c. vii. $.4,
5, 6.) The room at the exchequer, where the chests containing these starrs were kept,
was probably called the starr-chamber: and when the Jews were expelled the kingdom,
was applied to the use of the king's council, sitting in their judicial capacity. To con
firm this, the first time the starr-chamber is mentioned in any record, it is said to have
been situated near the receipt of the exchequer at Westminster; (the king's council,
his chancellor, treasurer, justices, and other sages, were assembled en la chaumbre des
esteiles pres la resceipt al Westminster.—Claus. 41. Edw. III. m. 13.) For in process of
time, when the meaning of the Jewish starrs was forgotten, the word star-chamber was
naturally rendered in law-french, la chaumbre des esteilles, and in law-latin camera stel
lata; which continued to be the style in latin till the dissolution of that court. (10)
b Lamb. Arch. 156.

c Hist. of Reb., book 1 and 3.
*

(10) In one of the statutes of the uni

versity of Cambridge, the antiquity of
which is not known, the word starrum is

twice used for a schedule or inventory. The

tam pignora quam pecunia, acetiam arre
ragia et debita, ita quod omnibus constare
poterit evidenter, in quo statutumc vniversitas
fuerit quoad boma,&c. Stat. Acad. Cant. p. 32.

statute is entitled De computatione procu

Such inventories would be made at the

ratorum, and it directs that in fine computi
fiat starrum per modum dividenda, in quo
ponentur omnia remanentia in communi cistd

king's exchequer, and the room where they
were deposited would probably be called
the Star-chamber.—Christian's note.
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For which reason it was finally abolished by statute 16 Car. I.
c. 10. to the general joy of the whole nation."
4. Court of
chivalry.

4. The court of chivalry,” of which we also formerly spoke'

as a military court, or court of honour, when held before the
earl marshal only, is also a criminal court, when held before
the lord high constable of England jointly with the earl mar
shal. And then it has jurisdiction over pleas of life and mem
[268 J ber, arising in matters of arms and deeds of war, as well out of

the realm as within it. But the criminal, as well as civil part
of its authority, is fallen into entire disuse: there having been

no permanent high constable of England (but only pro hac vice
at coronations and the like) since the attainder and execution
of Stafford duke of Buckingham in the thirteenth year of
Henry VIII.; the authority and charge, both in war and
peace, being deemed too ample for a subject: so ample, that
when the chief justice Fineux was asked by king Henry the
Eighth, how far they extended, he declined answering; and
said, the decision of that question belonged to the law of
arms, and not to the law of England.”
5. High
court of ad

5. The high court of admiralty,” held before the lord high

miralty.'(12)

admiral of England, or his deputy, stiled the judge of the admi
ralty, is not only a court of civil but also of criminal jurisdic
tion. This court hath cognizance of all crimes and offences
committed either upon the sea, or on the coasts, out of the
body or extent of any English county; and by statute 15 Ric. II.
c. 3. of death and mayhem happening in great ships being and
hovering in the main stream of great rivers, below the bridges
of the same rivers, which are then a sort of ports or havens;
* The just odium into which this tribunal had fallen before its dissolution, has been
the occasion that few memorials have reached us of its nature, jurisdiction, and prac
tice; except such as, on account of their enormous oppression are recorded in the

histories of the times. There are however to be met with some reports of its pro
ceedings in Dyer, Croke, Coke, and other reporters of that age, and some in manu
script, of which the author hath two; one from 40 Eliz. to 13 Jac. I. the other for

the first three years of king Charles ; and there is in the British Museum (Harl.
MSS. Vol. I. Nº 1226) a very full, methodical, and accurate account of the constitu
tion and course of this court, compiled by William Hudson of Gray's Inn, an eminent

practitioner therein; (11) and a short account of the same, with copies of all its pro
cess, may also be found in 18 Rym. Food. 192, &c.
e 4 Inst. 123, 2 Hawk. P. C. 9.

* Duck. de authorit.jur. civ.

(11) Hudson's Treatise of the Court of
Star-chamber is now published at the beginning of the 2d vol. of Collectanea Juridica.

(12) As to the criminal jurisdiction of

f See Vol. III. pag. 68.
h 4 Inst. 134. 147.

this court in general, see 4 Inst. 134. 147.
2 Hale, 11 to 20. Com. Dig. Admiralty,
E. 1. & Bac. Ab. Court of Admiralty, D.
Com. Dig. Court of Admiralty. 1 Chit.
C. L. 151.
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such as are the ports of London and Gloucester, though they
lie at a great distance from the sea. But, as this court pro
ceeded without jury, in a method much conformed to the civil
law, the exercise of a criminal jurisdiction there was contrary
to the genius of the law of England; inasmuch as a man might
be there deprived of his life by the opinion of a single judge,
without the judgment of his peers. And besides, as innocent
persons might thus fall a sacrifice to the caprice of a single
man, so very gross offenders might, and did frequently, escape
punishment: for the rule of the civil law is, how reasonably I
shall not at present inquire, that no judgment of death can be
given against offenders, without proof by two witnesses, or a
confession of the fact by themselves. This was always a great
offence to the English nation; and therefore in the eighth year
of Henry VI. it was endeavoured to apply a remedy in parlia

ment: which then miscarried for want of the royal assent. [269 J
However, by the statute 28 Hen. VIII. c. 15. it was enacted,
that these offences should be tried by commissioners of oyer
and terminer, under the king's great seal; namely, the admiral
or his deputy, and three or four more (among whom two common

law judges are usually appointed); the indictment being first
found by a grand jury of twelve men, and afterwards tried by
a petty jury: and that the course of proceedings should be
according to the law of the land. This is now the only method
of trying marine felonies in the court of admiralty: the judge
of the admiralty still presiding therein, as the lord mayor is the
president of the session of oyer and terminer in London. (13)
(13) The jurisdiction of the commis
sioners appointed under the 28 Hen. VIII.
c. 15. was confined by that statute to trea
sons, felonies, robberies, murders, and
confederacies; and therefore the 39 Geo.
III. c. 15. declares, that it is expedient

that where persons tried for murder or

manslaughter committed on the high seas
are found guilty of manslaughter only,

that other offences committed on the seas
should be tried in the like manner; and

they shall be subject to the same punish
ment as if they had committed such man
slaughter upon the land. The 46 Geo. III.
c. 54. enables the king to issue a similar
commission for trying such offences in the

it enacts that every offence committed

same manner in any of his majesty's

upon the high seas shall be subject to the
same punishment, as if it had been com
mitted upon the shore, and shall be tried

forts, or factories.

in the same manner as the crimes enu
merated in the 28 Hen. VIII. c. 15. are

wilfully casting away any vessel, &c. or

directed to be tried. And as persons

of felony without benefit of clergy; and

islands, plantations, colonies, dominions, The 43 Geo. III.

c. 113. s. 2 & 3. provides that any person
procuring it to be done, shall be guilty

tried for murder under that statute could

shall, if the offence were committed on

not be found guilty of manslaughter, and

the high seas, be tried, &c. by a special
commission, as directed by statute 28

where the circumstances made the crime
manslaughter, were acquitted entirely,
the 39 Geo. III. c. 15. expressly enacts,

Hen. VIII. c. 15.

The statute 11 and 12

W. III. c. 7. contains provisions against
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Courts of

local juris
diction, and

These five courts may be held in any part of the kingdom,
and their jurisdiction extends over crimes that arise throughout

confined to

particular
districts.

the whole of it, from one end to the other.

What follow are

also of a general nature, and universally diffused over the nation,

but yet are of a local jurisdiction, and confined to particular
districts. Of which species are,
6 & 7. Courts
of oyer and
terminer.

6, 7. The courts of oyer and terminer, and general gaol deli
very: which are held before the king's commissioners, among
whom are usually two judges of the courts at Westminster,
twice in every year in every county of the kingdom; except
the four northern ones, where they are held only once, and
London and Middlesex, wherein they are held eight times.
These were slightly mentioned in the preceding book." We
then observed, that, at what is usually called the assises, the
1 4 Inst. 162. 168.

2 Hal. P. C. 22. 32.

2 Hawk. P. C. 14. 23.

* See Vol. III. pag. 60.
accessories to piracies and robberies on
the high séas. Accessories before the
fact, on shore, to the wilful destruction of

a ship on the high seas, were not triable
by the admiralty jurisdiction under 11

the murder is, in law, committed where
the death occurs, 1 East P. C. 367.
1 Leach, 388. 12 East, 246. 2 Hale, 17.
20. ; but, if on the other hand, a man be

stricken upon the high sea, and die upon

Geo. I. c. 29. s. 7. 2 Leach, 947. East P.

shore after the reflux of the water, the ad

C. Addenda, 26. Russ. & Ry. 37. S. C.
But now, this is provided for by the sta
tute 43 Geo.III. c. 113, which repeals the

miral, by virtue of this commission, has
no cognizance of that felony. 2 Hale, 17.

statutes 4 Geo.I. c. 12. s. 3. and 11 Geo.I.
c. 29. ss. 5, 6, and 7.

doubtful whether it could be tried at com
mon law, the statute 2 Geo. II. c. 21.

The 28 Hen.VIII. c. 15. merely altered
the mode of trial in the admiralty court,
and its jurisdiction still continues to rest

provides that the offender may be indicted
in the county where the party died. So

on the same foundations as it did before

rent jurisdiction with the admiralty, in

that statute. Com. Dig. Admiralty, E. 5.
It is regulated by the civil law et per
consuetudines marinas, grounded on the
law of nations, which may possibly

murders committed in Milford Haven,
and in all other havens, creeks, and rivers
in this realm. 2 Leach, 1093. 1 East P. C.
368. R. & R. C. C. 243. S. C. Pirati

give to that court a jurisdiction with

cally stealing a ship's anchor and cable is
a capital offence by the marine laws, and
punishable under the 28 Hen. VIII. c. 15.;
the 39 Geo.III. c. 37. not extending to

which our common law is not able to in

vest it.
29.

Per Mansfield, C. J. 1 Taunt.

The statutes 28 H. VIII. c. 15. and

20. 1 East P. C. 365, 6. And, it being

the courts of common law have concur

39 Geo. III. c. 37. do not, however, take

this case. R. & R. C. C. 123.

away any jurisdiction as to the trial of

Geo. IV. c. 91. s. 1. provides that the

offences, which might before have been

crimes and offences mentioned in 43 Geo.
III. c. 58. which shall be committed on

tried in a court of common law; and,

therefore, an indictment for a conspiracy
on the high seas is triable at common law,
on proof of an overt act on shore, in the

county where the venue is laid. 4 East,
164. If a pistol be fired on shore, which
kills a man at sea, the offence is properly
triable at the admiralty sessions, because

The 1

the high seas, out of the body of any
county, shall be liable to the same punish
ment as if committed on land in England
or Ireland, and shall be inquired of, &c.
as treasons, &c. are by 28 Hen. VIII. R.
& R. C. C. 286.
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judges sit by virtue of five several authorities: two of which, Commission

the commission of assise and its attendant jurisdiction of nisi º
prius, being principally of a civil nature, were then explained at
large; to which I shall only add, that these justices have, by
virtue of several statutes, a criminal jurisdiction also, in certain
special cases. The third, which is the commission of the peace, [270]

was also treated of in a former volume," when we inquired into .
the nature and office of a justice of the peace. I shall only
add, that all the justices of the peace of any county, wherein
the assises are held, are bound by law to attend them, or else

are liable to a fine; in order to return recognizances, &c. and to
assist the judges in such matters as lie within their knowledge
and jurisdiction, and in which some of them have probably
been concerned, by way of previous examination. But the commission
fourth authority is the commission of oyer and terminer," to hear tº."
and determine all treasons, felonies, and misdemesnors.

This

is directed to the judges and several others, or any two of them;
but the judges or serjeants at law only are of the quorum, so
that the rest cannot act without the presence of one of them.
The words of the commission are, “to inquire, hear, and deter
mine:” so that by virtue of this commission they can only pro
ceed upon an indictment found at the same assises; for they
must first inquire by means of the grand jury or inquest, before
they are empowered to hear and determine by the help of the
petit jury.(14) Therefore they have, besides, fifthly, a com-commission
mission of general gaol delivery;” which empowers them to try tºº.
and deliver every prisoner, who shall be in the gaol when the

judges arrive at the circuit town, whenever or before whom
soever indicted, or for whatever crime committed.
12 Hal. P. C. 39.

2 Hawk. P. C. 28.

* See Appendix, $1.

(14) At common law, the commissions
of oyer and terminer, as well as that of
gaol delivery, were suspended by the
court of king's bench, sitting in the
same county, 9 Co. 118. b. 4 Inst. 163.
Bac. Abr. Court of Justice of Oyer,
&c. A.; but this has been rectified by
the statute 25 Geo. III. c. 18., which

It was an

* See Vol. I. pag. 351.
o Ibid.

the business is concluded.

And where

an offence has been committed within

the county of any city or town corporate,
the prosecutor may prefer his indictment

to the jury of the next adjoining county
at any sessions of oyer and terminer, or
general gaol delivery; and the finding of
such a bill will be valid except in London

enacts, that the session of oyer and ter
miner and gaol delivery of the gaol of
Newgate, for the county of Middlesex,

and Westminster, and some other ex

should not be discontinued on account of

extra costs, in case it shall be ordered

cepted jurisdictions, if the prosecutor has
first entered into a recognizance to pay the

the commencement of the term and the

that he shall defray them. 38 Geo. III.

sitting of the court of king's bench at

c. 32. ss. 2. 10. & 12.51 Geo. III. c. 100.
4 East, 208.

Westminster, but may be continued till

270
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ciently the course to issue special writs of gaol delivery for each
particular prisoner, which were called the writs de bono et malo:P

but these being found inconvenient and oppressive, a general
commission for all the prisoners has long been established in

their stead. So that, one way or other, the gaols are in general
cleared, and all offenders tried, punished, or delivered, twice in
every year: a constitution of singular use and excellence. (15)
Special com
missions of

oyer and ter.
miner, and

Sometimes also, upon urgent occasions, the king issues a spe
cial or extraordinary commission of oyer and terminer, and gaol

gaoldelivery. delivery,

confined to those offences which stand in need of im
mediate inquiry and punishment: upon which the course of
proceeding is much the same, as upon general and ordinary
[271 J commissions. (16) Formerly it was held, in pursuance of the
P2 Inst. 43.

(15) The 3 Geo. IV. c. 10. enables in
certain cases the opening and reading of
commissions under which the judges sit
upon their circuit, after the day appointed
for holding assizes.
Every description of offence, even high
treason, is cognizable under this commis
sion, 2 Hale, 35. Hawk. b. 2. c. 6. s. 4.

Bac. Ab. Court of Justices of Oyer, &c. B.;
and the justices may proceed upon any
indictment of felony or trespass found
before other justices, 2 Hale, 32. Hawk.

that the party should be always in actual
custody, for if a person be admitted to
bail, yet he is in law, in prison, and his
bail are his keepers, and justices of gaol
delivery may take an indictment against
him, as well as if he were actually in
prison. 2 Hale, 34, 35. The commis
sions of gaol delivery are the same on all
the circuits.

Unlike the commission of

of Oyer, &c. B. Cro. C. C. 2.; or may,
take an indictment originally before them

oyer and terminer, in which the same au
thority suffices for every county, there is a
distinct commission to deliver each parti
cular gaol of the prisoners under the care
of its keeper.
The court of general gaol delivery has

selves, Hawk. b. 2. c. 6. s. 5. 2 Hale,

jurisdiction to order, that the proceedings

34.; and they have power to discharge,

on a trial from day to day shall not be
published till all the trials against differ
ent prisoners shall be concluded, and the
violation of such orders is a contempt of
court, punishable by fine or imprison
ment, and if the party refuse to attend,
he may be fined in his absence. 4 B. &.

b. 2. c. 6. s. 2. Bac. Ab. Court of Justices

not only prisoners acquitted, but also such
against whom, upon proclamation made,
no parties shall appear to indict them,
which cannot be done either by justices

of oyer and terminer, or of the peace.
Hawk. b. 2. c. 6. s. 6. 2 Hale, 34.

It is

not imperative on a commissioner of gaol
delivery to discharge all the prisoners in
the gaol who are not indicted; but it is
discretionary in him to continue on their

A. 218. 11 Price, 68.

been bound over to the sessions. Russ. &
R. C. C. 173. But it seems clear from

(16) The issuing of this commission
seems authorized by the 33 Hen VIII.
c. 23.; but this actwas not introductory of a
new law, it only introduced a better mode
of trying according to the old law, and of
carrying its principle into effect, a prin
ciple consonant to the laws of all nations,
that subjects wherever they may be, are

the words of the commission, that these

amenable to the laws of their own coun

commitments such prisoners as appear to
him committed for trial, but the witnesses

against whom did not appear, having

justices cannot try any persons, except in

try. 1 Taunt. 27. 30, 31. R. & R. C. C.

some special cases, who are not in actual

134. S. C.

or constructive custody of the prison spe

repealed as to treasons committed in this
realm by the 1st & 2d P. & M. c. 10., but
it continues in force as to murders, 2
Hale, 23. 43 Geo. III. c. 113. s. 6.; and

cifically named in the commission. Hawk.
b. 2. c. 6. s.5. Bac. Ab. Court of Justices

of Oyer, &c. B.

But it is not necessary

This statute, however, was

CHAP. XIX.-COURTS OF CRIMINAL JURISDICT) ON.

271

statutes 8 Ric. II. c. 2. and 33 Hen. VIII. c. 4. that no judge or
other lawyer could act in the commission of oyer and terminer,
or in that of gaol delivery, within his own county where he was
born or inhabited; in like manner as they are prohibited from
being judges of assise and determining civil causes. But that
local partiality, which the jealousy of our ancestors was careful
to prevent, being judged less likely to operate in the trial of
crimes and misdemesnors, than in matters of property and dis
putes between party and party, it was thought proper by the
statute 12 Geo. II. c. 27. to allow any man to be a justice of
oyer and terminer and general gaol delivery within any county
of England.

8. The court of general quarter sessions of the peace" is a g. coat of

court that must be held in every county once in every quarter ...
of a year; which by statute 2 Hen. V. c. 4. is appointed to be ions.(it)
in the first week after michaelmas-day; the first week after the
epiphany; the first week after the close of easter; and in the
week after the translation of St. Thomas the martyr, or the
seventh of July. (18) It is held before two or more justices of
the peace, one of which must be of the quorum. (19) The juris
diction of this court, by statute 34 Edw. III. c. 1., extends to the
trying and determining all felonies and trespasses whatsoever:
though they seldom, if ever, try any greater offence than small
felonies within the benefit of clergy; their commission provid
ing, that if any case of difficulty arises, they shall not proceed
to judgment, but in the presence of one of the justices of the
court of king's bench or common pleas, or one of the judges of
assise. And therefore murders, and other capital felonies, are

usually remitted for a more solemn trial to the assises. They
cannot also try any new-created offence, without express power
given them by the statute which creates it.' But there are
‘l 4 Inst. 170.

2 Hal. P. C. 42.

2 Hawk. P. C. 32.

* 4 Mod. 379. Salk. 406. Lord Raym. 1144.
it was extended by the statute 43 Geo.

after the 11th Oct. 54 Geo. III. c. 84.

III. c. 113. to accessories before the fact,

If the feast-day fall on Sunday, the ses

and to manslaughter.

sions are to be holden in the week follow
-

(17) As to this court in general, see
Com. Dig. Justices of the Peace, D. 1. ;

ing. 2 Hale, 49.
(19) For dispatching the business of

Bac. Ab. Court of Sessions; Burn J. tit.
Sessions, Justice of the Peace; Wil
liams.J. tit. Justice of the Peace, Sessions;
Dalt. J. L. 185. 2 Hale, 42 to 53. Hawk.
b. 2. c. 8. 1 Chit. C. L. 2d ed. 133 to

this court, the 59 Geo. III. c. 28. em

141.

-

(18) The Michaelmas quarter sessions
must now be holden in the first week
WOL.

1 W.

powers the justices to divide the court
into two, whenever the business seems

likely to occupy more than three days,
including the day of the assembling, se.
lecting two or more justices, one being of
the quorum, so to sit apart.
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many offences and particular matters, which by particular
statutes belong properly to this jurisdiction, and ought to be
[2721 prosecuted in this court: as, the smaller misdemesnors against

the public or commonwealth, not amounting to felony; and
especially offences relating to the game, highways, alehouses,
bastard children, the settlement and provision of the poor,
vagrants, servants' wages, apprentices, and popish recu
sants.”(20) Some of these are proceeded upon by indictment;
and others in a summary way by motion and order thereupon ;
which order may for the most part, unless guarded against by
particular statutes, be removed into the court of king's bench,
by a writ of certiorari facias, and be there either quashed or
confirmed.

The records or rolls of the sessions are committed

to the custody of a special officer denominated the custos rotu
lorum, who is always a justice of the quorum; and among them
of the quorum (saith Lambard') a man for the most part espe
cially picked out, either for wisdom, countenance, or credit.
The nomination of the custos rotulorum (who is the principal
civil officer in the county, as the lord lieutenant is the chief in
military command) is by the king's sign manual : and to him
the nomination of the clerk of the peace belongs; which office

he is expressly forbidden to sell for money." (21)
In most corporation towns there are quarter sessions kept
before justices of their own, within their respective limits:
which have exactly the same authority as the general quarter
sessions of the county, except in a very few instances: one of
the most considerable of which is the matter of appeals from

orders of removal of the poor, which, though they be from the
orders of corporation justices, must be to the sessions of the
county, by statute 8 & 9 W. III. c. 30. (22) In both corpora
* See Lambard eirenarcha and Burn's Justice.
* b. 4. c. 3.
u Stat. 37 Hen. VIII. c. 1. 1 W. & M. st. 1. c. 21.

(20) And see further as to what of.
fences are cognizable in this court, 1
Chit. Crim. L. 139 to 141, 4. It has been

considered, that this court has no juris
diction over the offence of forgery, Hawk.
b. 2. c. 8. s. 64. 1 Salk. 406. 1 East, 173.;
or perjury at common law, id. sed quaere,
the principle of such decisions. See 2
East, 15. 18. 20, 2, 5.

(21) But the justices at the quarter
sessions, upon a complaint of his mis
conduct, may suspend or discharge him
from his office. 1 W. c. 21. s. 6.

Burn, tit. Clerk, &c.

See

(22) The 15 Geo. II. c. 24, enacts that
magistrates, within a liberty, contributing
to the county house of correction, &c. may
commit; and that the persons committed
shall be received, detained, ordered, and

dealt with, to all intents and purposes, as

if committed by a county magistrate. In
the construction of this act it has been

held, that where justices of a borough,
contributing to the county-rate, have com
mitted prisoners to the county house of
correction, for offences cognizable within
the county, the justices, at their borough
sessions, have a right to order such pri
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tions and counties at large, there is sometimes kept a special
or petty session, (23) by a few justices, for dispatching smaller
business in the neighbourhood between the times of the general
sessions; as, for licensing alehouses, passing the accounts of
the parish officers, and the like.
9. The sheriff’s tourn," or rotation, is a court of record, held [273 ]
twice
year within
a month
afterof easter
and michaelmas,
beforeevery
the sheriff,
in different
parts
the county;
being in- Sheriff's
tourn.

deed only the turn of the sheriff to keep a court-leet in each
respective hundred:" This therefore is the great court-leet of

the county, as the county-court is the court-baron: for out of
this, for the ease of the sheriff, was it taken.

10. The court-leet, or view of frankpledge,” which is a court jo, court.
of record, held once in the year and not oftener, within a º
particular hundred, lordship, or manor, before the steward of P*
the leet: being the king's court granted by charter to the lords
of those hundreds or manors. Its original intent was to view
the frankpledges, that is, the freemen within the liberty; who
(we may remember"), according to the institution of the great
Alfred, were all mutually pledges for the good behaviour of
each other. Besides this, the preservation of the peace, and
the chastisement of divers minute offences against the public
good, are the objects both of the court-leet and the sheriff's
tourn; which have exactly the same jurisdiction, one being
only a larger species of the other; extending over more territory,
but not over more causes. All freeholders within the precinct

are obliged to attend them, and all persons commorant therein;
which commorancy consists in usually lying there: a regulation,

which owes its origin to the laws of king Canute." But per
sons under twelve and above sixty years old, peers, clergymen,
women, and the king's tenants in ancient demesne, are excused
from attendance there: all others being bound to appear upon
the jury, if required, and make their due presentments. It was
u 4 Inst. 259. 2 Hal. P. C. 69. 2 Hawk. P. C, 55.
× 4 Inst. 261. 2 Hawk. P. C. 72.

" Mirr. c. 1. § 13. and 16.
y Mirror, c. 1. § 10.

* See Vol. III. pag. 113.

soners to be brought before them for trial
there. 2 B. & A. 533.

And in the same

case it was made a question, where a
county magistrate, having concurrent ju
risdiction, has committed a prisoner for
an offence within the borough, whether
z

a part 2. c. 19.

the borough sessions have not the same
power of ordering such prisoner to be
brought before them for trial? Id.
(23) There is a difference between
special and petty sessions; and see 1 B.
& A. 588. 2 B. & A. 278.

2
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also anciently the custom to summon all the king's subjects,
as they respectively grew to years of discretion and strength, to
[274 J come to the court-leet, and there take the oath of allegiance to
the king. The other general business of the leet and tourn, was
to present by jury all crimes whatsoever that happened within
their jurisdiction; and not only to present, but also to punish,
all trivial misdemesnors, as all trivial debts were recoverable in

the court-baron, and county-court: justice, in these minuter
matters of both kinds, being brought home to the doors of
every man by our ancient constitution. Thus in the Gothic
constitution, the haereda, which answered to our court-leet,

“de omnibus quidem cognoscit, non tamen de omnibus judicat.”
The objects of their jurisdiction are therefore unavoidably very
numerous: being such as in some degree, either less or more,
affect the public weal, or good governance of the district in
which they arise; from common nusances and other material
offences against the king's peace and public trade, down to
eaves-dropping, waifs, and irregularities in public commons.
But both the tourn and the leet have been for a long time in a
declining way: a circumstance, owing in part to the discharge
granted by the statute of Marlbridge, 52 Hen. III. c. 10., to all
prelates, peers, and clergymen, from their attendance upon
these courts; which occasioned them to grow into disrepute.
And hence it is that their business hath for the most part gra
dually devolved upon the quarter sessions; which it is parti
cularly directed to do in some cases by statute 1 Edw. IV. c. 2.
11. Court of

11. The court of the coroners‘ is also a court of record, to

the coroners,

inquire, when any one dies in prison, or comes to a violent or
sudden death, by what manner he came to his end. And this
he is only entitled to do super visum corporis. (24) Of the co
roner and his office we treated at large in a former volume,"
among the public officers and ministers of the kingdom; and
therefore shall not here repeat our inquiries; only mentioning
b Stiernh. de jur. Goth. l. 1. c. 2.
c 4 Inst. 271. 2 Hal. P. C. 53, 2 Hawk. P. C. 42.

(24) The finding of such inquest is
equivalent to the finding of a grand jury;

* See Vol. I. pag. 349.

and a bill of indictment returned by the
grand jury, 2 Leach, 1095. 3 Campb.

and a woman tried on the coroner's in

371. Russ. & Ry. C. C. 240. S.C.; but,

quest for the murder of her bastard child,
may be found guilty under 43 Geo. III.

in order to found an indictment on a co

roner's inquest, the jurors, and not merely

c. 58. s. 4. of endeavouring to conceal its

the coroner, must have subscribed it.

birth; there being no distinction in this
respect between the coroner's inquisition,

Imp. Cor. 65.

CHAP. XIX.—COURTS OF CRIMINAL JURISDICTION.

275

his court, by way of regularity, among the criminal courts of
the nation.

12. The court of the clerk of the market" is incident to every [275 J
fair and market in the kingdom, to punish misdemesnors there--..."
in; as a court of pie poudre is, to determine all disputes relating market.
to private or civil property. The object of this jurisdictionſ is

principally the recognizance of weights and measures, to try
whether they be according to the true standard thereof, or no:

which standard was anciently committed to the custody of the
bishop, who appointed some clerk under him to inspect the abuse
of them more narrowly: and hence this officer, though not usu

ally a layman, is called the clerk of the market.* If they be not
according to the standard, then, besides the punishment of the
party by fine, the weights and measures themselves ought to be
burnt. This is the most inferior court of criminal jurisdiction
in the kingdom: though the objects of its coercion were es

teemed among the Romans of such importance to the public,
that they were committed to the care of some of their most
dignified magistrates, the curule aediles.

II. There are a few other criminal courts of greater dignity m.ca.
than many of these, but of a more confined and partial juris- "...”
diction; extending only to some particular places, which the vars and

royal favour, confirmed by act of parliament, has distinguished *::::::.
by the privilege of having peculiar courts of their own for the
punishment of crimes and misdemesnors arising within the

bounds of their cognizance. These, not being universally dis
persed, or of general use, as the former, but confined to one
spot, as well as to a determinate species of causes, may be de
nominated private or special courts of criminal jurisdiction.

I speak not here of ecclesiastical courts; which punish spi
ritual sins, rather than temporal crimes, by penance, contrition,
and excommunication, pro salute animae ; or, which is looked

upon as equivalent to all the rest, by a sum of money to the
officers of the court by way of commutation of penance. Of [276 J
these we discoursed sufficiently in the preceding book." I am
now speaking of such courts as proceed according to the course
of the common law; which is a stranger to such unaccountable
barterings of public justice.
• 4 Inst. 273.

! See st. 17 Car. II. c. 19, 22 Car. II. c. 3. 23 Car. II. c. 12.

* Bacon of English Gov. b. x. c. 8.

* See Vol. III, p. 61.
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1. Court of

lord steward,
treasurer, or
comptroller
of king's
household.
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1. And, first, the court of the lord steward, treasurer, or comp

troller of the king's household, was instituted by statute 3 Hen.
VII. c. 14. to inquire of felony by any of the king's sworn ser
vants, in the cheque roll of the household, under the degree of
a lord, in confederating, compassing, conspiring, and imagin

ing the death or destruction of the king, or any lord or other of
his majesty's privy council, or the lord steward, treasurer, or
comptroller of the king's house. The inquiry, and trial there
upon, must be by a jury according to the course of the common
law, consisting of twelve sad men (that is, sober and discreet
persons) of the king's household.
2. Court of
lord steward

of king's
household.

2. The court of the lord steward of the king's household, or
(in his absence) of the treasurer, comptroller, and steward of
the marshalsea," was erected by statute 33 Hen. VIII. c. 12.

with a jurisdiction to inquire of, hear, and determine, all trea
sons, misprisions of treason, murders, manslaughters, bloodshed,
and other malicious strikings; whereby blood shall be shed in,
or within the limits (that is, within two hundred feet from the
gate) of any of the palaces and houses of the king, or any other
house where the royal person shall abide. The proceedings are
also by jury, both a grand and a petit one, as at common law,
taken out of the officers and sworn servants of the king’s house
hold. The form and solemnity of the process, particularly with
regard to the execution of the sentence for cutting off the hand,

which is part of the punishment for shedding blood in the
king's court, are very minutely set forth in the said statute 33
Hen. VIII., and the several officers of the servants of the
[277 J household in and about such execution are described; from

the sergeant of the wood-yard, who furnishes the chopping
block, to the sergeant-farrier, who brings hot irons to sear the
stump.
3. Courts of
universities.

3. As in the preceding book we mentioned the courts of the
two universities, or their chancellors’ courts, for the redress of

civil injuries; it will not be improper now to add a short word
concerning the jurisdiction of their criminal courts, which is
equally large and extensive. The chancellor's court of Oxford
(with which university the author hath been chiefly conversant,
though probably that of Cambridge hath also a similar juris
diction) hath authority to determine all causes of property,
wherein a privileged person is one of the parties, except only
'4 Inst. 133.

k 4 Inst. 133.

2 Hal. P. C. 7.

See Vol. III. pag. 83.
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causes of freehold; and also all criminal offences or misde

mesnors under the degree of treason, felony, or mayhem. The
prohibition of meddling with freehold still continues: but the

trial of treason, felony, and mayhem, by a particular charter, is
committed to the university-jurisdiction in another court,
namely, the court of the lord high steward of the university.
For by the charter of 7 Jun. 2 Hen. IV. (confirmed, among

the rest, by the statute 13 Eliz. c. 29.) cognizance is granted
to the university of Oxford of all indictments of treasons, in
surrections, felony, and mayhem, which shall be found in any

of the king's courts against a scholar or privileged person; and
they are to be tried before the high steward of the university, or
his deputy, who is to be nominated by the chancellor of the uni
versity for the time being. But when his office is called forth into
action, such high steward must be approved by the lord high
chancellor of England; and a special commission under the
great seal is given to him, and others, to try the indictment
then depending, according to the law of the land and the pri
vileges of the said university. When therefore an indictment
is found at the assises, or elsewhere, against any scholar of the [278 )

university, or other privileged person, the vice-chancellor may
claim the cognizance of it; and (when claimed in due time and
manner) it ought to be allowed him by the judges of assise:
and then it comes to be tried in the high steward's court. But
the indictment must first be found by a grand jury, and then
the cognizance claimed: for I take it that the high steward
cannot proceed originally ad inquirendum; but only, after in
quest in the common law courts ad audiendum et determinandum.
Much in the same manner, as when a peer is to be tried in the
court of the lord high steward of Great Britain, the indictment
must first be found at the assises, or in the court of king's
bench, and then (in consequence of a writ of certiorari) trans
mitted to be finally heard and determined before his grace the
lord high steward and the peers.
When the cognizance is so allowed, if the offence be inter
minora crimina, or a misdemesnor only, it is tried in the chan
cellor's court by the ordinary judge. But if it be for treason,

felony, or mayhem, it is then, and then only, to be determined
before the high steward, under the king's special commission
to try the same. The process of the trial is this. The high
steward issues one precept to the sheriff of the county, who
thereupon returns a panel of eighteen freeholders; and another
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precept to the bedells of the university, who thereupon return
a panel of eighteen matriculated laymen, “laicos privilegio uni
versitatisgaudentes:” and by a jury formed de medietate, half of
freeholders and half of matriculated persons, is the indictment
to be tried; and that in the guildhall of the city of Oxford.
And if execution be necessary to be awarded, in consequence
of finding the party guilty, the sheriff of the county must exe

cute the university-process; to which he is annually bound by
an oath.

[279 |

I have been the more minute in describing these proceedings,

* as there has happily been no occasion to reduce them into
practice for more than a century past; nor will it perhaps ever
be thought advisable to revive them: though it is not a right
that merely rests in scriptis or theory, but has formerly often
been carried into execution. There are many instances, one
in the reign of queen Elizabeth, two in that of James the First,
and two in that of Charles the First, where indictments for

murder have been challenged by the vice-chancellor at the as
sises, and afterwards tried before the high steward by jury.
The commissions under the great seal, the sheriff's and bedell's
panels, and all the other proceedings on the trial of the several
indictments, are still extant in the archives of that university.

CHAP. XX.

OF SUMMARY CONVICTIONS.

WE are next, according to the plan I have laid down, to take Summary
ceed
into consideration the proceedings in the courts of criminal j
jurisdiction, in order to the punishment of offences. These

are plain, easy, and regular; the law not admitting any
fictions, as in civil causes, to take place where the life, the

liberty, and the safety of the subject are more immediately
brought into jeopardy. And these proceedings are divisible
into two kinds; summary and regular: of the former, of which
I shall briefly speak, before we enter upon the latter, which
will require a more thorough and particular examination.
In convict
By a summary proceeding I mean principally such as is ing
of

directed by several acts of parliament (for the common law is ºars.(2)
a stranger to it, unless in the case of contempts) for the con
viction of offenders, and the inflicting of certain penalties cre
ated by those acts of parliament. In these there is no inter
vention of a jury, but the party accused is acquitted or con
demned by the suffrage of such person only, as the statute has

appointed for his judge. An institution designed professedly
for the greater ease of the subject, by doing him speedy justice,
and by not harassing the freeholders with frequent and trou
blesome attendances to try every minute offence. But it has [281 J
of late been so far extended, as if a check be not timely given,
to threaten the disuse of our admirable and truly English trial

by jury, unless only in capital cases. (3) For,
(1) As to summary proceedings in ge-

(3) See observations, Burn.J. tit. Con

neral, and the disposition of the courts,

victions; 1 East, 649. Hence it has been
a doctrine, that a different rule of evi

especially where no appeal is given, to
require a stricter accuracy than is essen

dence, as to the strictness of proof, should

tial in other cases where there is a trial

be required in the case of proceedings on

by jury, see 1 Stra. 67. ; Burn J. tit. Con

a summary information, than in an action,
see 1 East, 649. ; but that doctrine now
seems to have been properly overruled, 1
East, 655. 1 M. & S. 206., for if the legis
lature has thought fitto intrust magistrates
or other inferior jurisdictions, with the de
cision in certain matters, their proceed
ings ought to be governed by the same
rules of evidence as affect superior courts.

victions; 1 East, 649. 655.; 5 M. & S.

206.; 1 Chitty on Game Laws, 189 to
223.

(2) As to convictions in general, and
the forms, see Paley on Convictions;
Boscawen on Convictions; Burn J. tit.
Convictions; Chitty's Game Law, 1 vol.
189 to 223, and 3 vol. 37 to 132.
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I. In frauds
against re
venue laws,
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I. Of this summary nature are all trials of offences and
frauds contrary to the laws of the ercise, and other branches of
the revenue: which are to be inquired into and determined by

the commissioners of the respective departments, or by justices
of the peace in the country; officers, who are all of them ap
pointed and removable at the discretion of the crown. And
though such convictions are absolutely necessary for the due
collection of the public money, and are a species of mercy to

the delinquents, who would be ruined by the expense and delay
of frequent prosecutions by action or indictment; and though
such has usually been the conduct of the commissioners, as
seldom (if ever) to afford just grounds to complain of oppres
sion; yet when we again" consider the various and almost in
numerable branches of this revenue; which may be in their
turns the subjects of fraud, or at least complaints of fraud, and

of course the objects of this summary and arbitrary juris
diction; we shall find that the power of these officers of the
crown over the property of the people is increased to a very
formidable height.
II. Before
justices for

II. Another branch of summary proceedings is that before
disorderly
justices
of the peace, in order to inflict divers petty pecuniary
offences in
general.

[282

mulcts, and corporal penalties denounced by act of parliament
for many disorderly offences; such as common swearing,
drunkenness, vagrancy, idleness, and a vast variety of others,
for which I must refer the student to the justice-books for
merly cited,” and which used to be formerly punished by the
verdict of a jury in the court-leet. This change in the admi
nistration of justice hath however had some mischievous ef
fects; as, 1. The almost entire disuse and contempt of the
court-leet, and sheriff’s tourn, the king's ancient courts of
common law, formerly much revered and respected. 2. The
burthensome increase of the business of a justice of the peace,
which discourages so many gentlemen of rank and character
from acting in the commission; from an apprehension that the
duty of their office would take up too much of that time, which

they are unwilling to spare from the necessary concerns of
their families, the improvement of their understandings, and
their engagements in other services of the public. Though if

allgentlemen of fortune had it both in their power, and inclina
tions, to act in this capacity, the business of a justice of the
peace would be more divided, and fall the less heavy upon in
dividuals: which would remove what in the present scarcity of
* See Vol. I. p. 319, &c.

b Lambard and Burn.
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magistrates is really an objection so formidable, that the coun
try is greatly obliged to any gentleman of figure, who will un
dertake to perform that duty, which in consequence of his rank
in life he owes more peculiarly to his country. However, this
backwardness to act as magistrates, arising greatly from this

increase of summary jurisdiction, is productive of, 3. A third
mischief: which is, that this trust, when slighted by gentlemen,
falls of course into the hands of those who are not so; but the

mere tools of office. And then the extensive power of a justice
of the peace, which even in the hands of men of honour is

highly formidable, will be prostituted to mean and scandalous
purposes, to the low ends of selfish ambition, avarice, or per
sonal resentment. And from these ill consequences we may
collect the prudent foresight of our ancient lawgivers, who suf
fered neither the property nor the punishment of the subject to
be determined by the opinion of any one or two men; and we
may also observe the necessity of not deviating any farther
from our ancient constitution, by ordaining new penalties to
be inflicted upon summary convictions. (4)
(4) Unless a power of appeal be ex
pressly given by the legislature, there is
no appeal, 6 East, 514. Wightw. 22.4 M.
& S. 421, as in proceedings against un
qualified persons in the game laws, 8 T.
R. 218. note 6. ; but the party has in ge
neral a right to a certiorari, to remove the
conviction into the court of king's bench,
unless that right be expressly taken away.
8 Term Rep. 542. But though it seems
to be a principle, that an appeal ought to
be preserved in cases where the certiorari
is taken away, yet in many cases al
though there be no appeal, yet the cer
tiorari is expressly taken away. Per Lord
Mansfield, Dougl. 552. If a statute, au
thorizing a summary conviction before a

magistrate, give an appeal to the sessions,
who are directed to hear and finally de
termine the matter, this does not take

away the certiorari, even after such an
appeal made and determined; and lord

Kenyon said, “The certiorari being a
beneficial writ for the subject, could not
be taken away without express words,
and he thought it was much to be lament
ed in a variety of cases, that it was taken
away at all.” 8 T. R. 542. Where an
appeal is given, the magistrates should
make known to the convicted party his
right to appeal, but if he decline appeal

ing they need not go on to inform him of
the necessary steps to be taken in order

to appeal. 3 M. & S. 493. Upon an ap
peal the magistrates are bound to receive

any fresh evidence although not tendered
on the former hearing. 3 M. & S. 133.
Upon a certiorari the conviction of the

magistrate is removed into the superior
court, but there is not (as upon an ap
peal) any re-hearing of the evidence or

merits; and the court can only look to
the form of the conviction, and see from

that whether or not the party has been
legally convicted, and the certiorari
therefore operates in the nature of a writ
of error, and no extrinsic objection to the
proceedings can be taken. 6 T. R. 376.
8 T. R. 590. If therefore the magistrate,
in order to sustain his conviction, should

mistate the evidence or other proceeding
before him, the remedy is by motion
founded on affidavits to the court of K.B.

for a rule to shew cause why a manda
mus should not issue, requiring the ma
gistrate to state the whole of the evidence

adduced before him correctly in his con
viction, pursuant to 3 Geo. IV. c. 23.

4 Dowl. & R. 352. If a magistrate wil
fully mistate material evidence, he will
be subject to a criminal information or
indictment. 1 East, 186.
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Of the neces
sity for a

The process of these summary convictions, it must be

summons. (3) owned, is extremely
speedy.
y speedy

Though
g the courts of common

law have thrown in one check upon them, by making it neces
sary to summon the party accused before he is condemned.
[283 ] This is now held to be an indispensable requisite; (5) though
the justices long struggled the point; forgetting that rule of
natural reason expressed by Seneca,
“, Qui statuit aliquid, parte inaudita altera,
Aequum licet statuerit, haud aequus fuit :”

a rule, to which all municipal laws, that are founded on the
principles of justice, have strictly conformed : the Roman law
requiring a citation at the least; and our own common law
never suffering any fact (either civil or criminal) to be tried,
till it has previously compelled an appearance by the party

concerned.(6) After this summons, the magistrate, in sum
mary proceedings, may go on to examine one or more wit
nesses, as the statute may require, upon oath; and then make
his conviction of the offender, in writing:(7) upon which he
usually issues his warrant, either to apprehend the offender, in
case corporal punishment is to be inflicted on him; or else to
levy the penalty incurred, by distress and sale of his goods. (8)
This is, in general, the method of summary proceedings before
a justice or justices of the peace; but for particulars we must
• Salk. 181. 2 Lord Raym. 1405.

. (5) 6 T. R. 198. 7 T. R. 275. 2 Bar
nard. 34.77. 101. 1 Chitty G. L. 196.

R. 352. and ante, 282. n. (4).

(8) By the 18 Geo.III. c. 19. justices

(6) This doctrine, in its application to

of peace out of sessions are empowered

civil proceedings, has been lately esta
blished, it having been held that a cus
tom to sign judgment against a defendant,
who has not been served with process or

to award costs against either the person
complaining, or the person against whom

appeared, is bad. 3 B. & C. 772. 785.
(7) As to the form of convictions in
general, see Paley on Convictions; Burn
J. Convictions; and Chitty's Game L.
The difficulty of drawing up convictions,
in cases where the particular statute does
not give a prescribed form, is in some

respect remedied by the 3 Geo. IV. c.
23. s. 1., which gives a general form of
conviction, but requires the magistrate
“to state the evidence, and as nearly as

possible in the words used by the wit
ness;” which direction must be observed.
See in matter of Rix. & anº., 4 Dowl. &

the complaint is made; which if not paid
may be levied by distress. And if no
goods of such person can be found, he

may be committed to hard labour for any
time not less than ten days, or more than
a month, or until such costs be paid. But
where the penalty is 5l. or more, the
costs may, at the discretion of the justice,
be deducted from the penalty, provided
the deduction shall not exceed one-fifth

of the penalty. The justices at the ses
sions may lay down rules for such costs,
which rules, if they receive the approba
tion in writing of a judge of assise, shall
be binding on all persons whatever.
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have recourse to the several statutes, which create the offence,

or inflict the punishment: and which usually chalk out the
method by which offenders are to be convicted. Otherwise
they fall of course under the general rule, and can only be con
victed by indictment or information at the common law.
Proceed
III. To this head, of summary proceedings, may also be pro III.
ings by at

perly referred the method, immemorially used by the superior tachment for
of
courts of justice, of punishing contempts by attachment, and the contempts
court. (9)
subsequent proceedings thereon.
The contempts, that are thus punished, are either direct, which
openly insult or resist the powers of the courts, or the persons
of the judges who preside there; or else are consequential, which
(without such gross insolence or direct opposition) plainly tend [ 2841
to create an universal disregard of their authority. The prin
cipal instances, of either sort, that have been usually" punish
able by attachment, are chiefly of the following kinds. 1. Those
committed by inferior judges and magistrates; by acting un
justly, oppressively, or irregularly, in administering those por

tions of justice which are intrusted to their distribution: or by
disobeying the king's writs issuing out of the superior courts,
by proceeding in a cause after it is put a stop to or removed
by writ of prohibition, certiorari, error, supersedeas, and the like.
For, as the king's superior courts (and especially the court of
king's bench) have a general superintendance over all inferior
jurisdictions, any corrupt or iniquitous practices of subordinate
judges are contempts of that superintending authority, whose
duty it is to keep them within the bounds of justice. 2. Those
committed by sheriffs, bailiffs, gaolers, and other officers of the
court: by abusing the process of the law, or deceiving the par
ties, by any acts of oppression, extortion, collusive behaviour,
or culpable neglect of duty.(10) 3. Those committed by at
torneys and solicitors, who are also officers of the respective
courts: by gross instances of fraud and corruption, injustice
to their clients, or other dishonest practice. (11) For the mal
d 2 Hawk. P. C. 142, &c.

(9) As to contempts of magistrates, or promise, where there is nothing criminal,
during a trial, see 1 Chit. Cr. L. 71.91. '2 Wils. 371. and see 2 Moore, 665. 1
515. Bac. Ab. Courts, E.

(10) See Tidd, 8 edit. 308, 9. 312, 3.
231.

(11) It is not, however, usual for the
court to interfere in a summary way
against an attorney for a mere breach of

Bing. 102, 5.; or on account of negligence
or unskilfulness, 4 Burr. 2060. 2 Bla.

Rep. 780. 1 Chit. Rep. 651. except it be
very gross, Say. 50. 169.; nor for the mis
conduct of an attorney independently of
his profession. But see 4 B. & A, 47.
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practice of the officers reflects some dishonour on their em
ployers: and, if frequent or unpunished, creates among the
people a disgust against the courts themselves. 4. Those com
mitted by jurymen, in collateral matters relating to the dis
charge of their office: such as making default, when summoned;
refusing to be sworn, or to give any verdict; eating or drinking
without the leave of the court, and especially at the cost of
either party; and other misbehaviour or irregularities of a similar
kind: but not in the mere exercise of their judicial capacities,
as by giving a false or erroneous verdict. 5. Those committed
by witnesses: by making default when summoned, refusing to
be sworn or examined, or prevaricating in their evidence when
sworn. (12) 6. Those committed by parties to any suit, or pro
ceeding before the court: as by disobedience to any rule or
[285 J order, made in the progress of a cause; by non-payment of

costs awarded by the court upon a motion; or by non-observ
ance of awards duly made by arbitrators or umpires, after hav
ing entered into a rule for submitting to such determination."(13)
Indeed the attachment for most of this species of contempts,
and especially for non-payment of costs, and non-performance
of awards, is to be looked upon rather as a civil execution for

the benefit of the injured party, though carried on in the shape
of a criminal process for a contempt of the authority of the

court. (14) And therefore it hath been held that such contempts,
and the process thereon, being properly the civil remedy of in
dividuals for a private injury, are not released or affected by a
general act of pardon. And upon a similar principle, obedience
to any rule of court may also by statute 10 Geo. III. c. 50. be
enforced against any person having privilege of parliament by

the process of distress infinite. 7. Those committed by any
other persons under the degree of a peer: and even by peers
themselves, when enormous and accompanied with violence,

such as forcible rescous and the like; or when they import a
• See Vol. III. pag. 17.

f Styl. 277. 2 Hawk. P. C. 152. Cro. Jac. 419. Salk. 586.
5 B. & A. 898. 2 Chit. Rep. 68. 1 Bingh.

ance of an order of court, &c. should be

91. 7 Moore, 424. 437. Tidd, 8 ed. 81.

made to ground an attachment. 1 Bingh.

(12) But in the C. P. such attachment

will not be granted unless a clear case of
contempt be made out, the party ag
grieved being left to his remedy by action.
Barnes, 33.35. 497. 1 . H. Bla. 45. 5
Taunt. 260. 6 Taunt. 9. 1 Marsh. 410.
S. C.

(13) In all cases it should seem that
personal service and demand of perform

410.

(14) By the insolvent acts persons
committed to prison upon an attachment
for non-payment of money, awarded to
be paid upon a submission to an arbitra
tion, which has been made a rule of court,
or upon an attachment for not paying
costs, may have the benefit of that statute
as insolvent debtors.
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disobedience to the king's great prerogative writs of prohibi
tion, habeas corpus," and the rest. (15) Some of these contempts
may arise in the face of the court; as by rude and contumelious
behaviour; by obstinacy, perverseness, or prevarication:(16)

by breach of the peace, or any wilful disturbance whatever:
others in the absence of the party; as by disobeying or treat
ing with disrespect the king's writ, or the rules or process of
the court;(17) by perverting such writ or process to the pur
poses of private malice, extortion, or injustice; by speaking or
writing contemptuously of the court or judges, acting in their
*judicial capacity; by printing false accounts (or even true ones
without proper permission) (18) of causes then depending in
judgment; and by any thing, in short, that demonstrates a gross
want of that regard and respect, which when once courts of
justice are deprived of, their authority (so necessary for the
good order of the kingdom) is entirely lost among the peo
ple. (19)
-

The process of attachment, for these and the like contempts, [286 J
must necessarily be as ancient as the laws themselves. For
laws, without a competent authority to secure their adminis
tration from disobedience and contempt, would be vain and

nugatory. A power therefore in the supreme courts of justice
to suppress such contempts, by an immediate attachment of the
offender, results from the first principles of judicial establish
ments, and must be an inseparable attendant upon every supe
rior tribunal. Accordingly we find it actually exercised as

early as the annals of our law extend. And though a very
learned author" seems inclinable to derive this process from the
statute of Westm. 2. 13 Edw. I. c. 39. (which ordains, that in
case the process of the king's courts be resisted by the power

of any great man, the sheriff shall chastise the resisters by
imprisonment, “a qua non deliberentur sine speciali praecepto do
mini regis:” and if the sheriff himself be resisted, he shall cer
& 4 Burr. 632.

Lords' Journ. 7 Feb. 8 Jun. 1757.

* Gilb. Hist. C. P. ch. 3.

(15) But a peer cannot be attached for
non-payment of money, pursuant to an
order of nisi prius, which has been made

B. 24. 4 Moore, 147. See Tidd, 8 ed.

a rule of court. 7 T. R. 171. 448.

defendant may be punished for disobedi

(16) As to a party's liability to this
process for prevarication in endeavouring
to justify as bail, see ante.
(17) An attachment will not be grant
ed for violent or contemptuous behaviour

ence of an order by a court of general gaol
delivery, prohibiting the publication of

after the service of the process. 1 B. &

ing to influence a jury. 3 Burr, 1564.

169.

(18) We have already seen that the

proceedings pending a trial there. 4 B. &
A. 218. 1 B. & A. 379.

(19) An attachment lies for attempt

BOOK IV.—OF PUBLIC WRONGS.

tify to the courts the names of the principal offenders, their
aiders, consenters, commanders, and favourers, and by a special
writ judicial they shall be attached by their bodies to appear

before the court, and if they be convicted thereof they shall
be punished at the king's pleasure, without any interfering by
any other person whatsoever), yet he afterwards more justly

concludes, that it is a part of the law of the land; and, as such,
is confirmed by the statute of magna charta.
If the contempt be committed in the face of the court, the
offender may be instantly apprehended and imprisoned, at the
discretion of the judges, without any farther proof or examina
tion.

But in matters that arise at a distance, and of which the

court cannot have so perfect a knowledge, unless by the con
fession of the party or the testimony of others, if the judges
[287 ) upon affidavit see sufficient ground to suspect that a contempt
has been committed, they either make a rule on the suspected
party to shew cause why an attachment should not issue against
him; or, in very flagrant instances of contempt, the attach
ment issues in the first instance;" as it also does, if no suffi

cient cause be shewn to discharge, and thereupon the court
confirms, and makes absolute, the original rule. (20) This
process of attachment is merely intended to bring the party
into court: and, when there, he must either stand committed,

or put in bail, in order to answer upon oath to such interrogato

ries as shall be administered to him, for the better information
of the court with respect to the circumstances of the contempt.
These interrogatories are in the nature of a charge or accusa
tion, and must by the course of the court be exhibited within
the first four days:' and, if any of the interrogatories is impro
per, the defendant may refuse to answer it, and move the court
to have it struck out." If the party can clear himself upon
oath, he is discharged; but, if perjured, may be prosecuted for

the perjury." If he confesses the contempt, the court will pro
ceed to correct him by fine, or imprisonment, or both, and
sometimes by a corporal or infamous punishment.” If the con
tempt be of such a nature, that, when the fact is once acknow
ledged, the court can receive no farther information by inter

rogatories than it is already possessed of (as in the case of a
i Staund. P. C. 73. b.
j Styl.
l 6 Mod. 73.
m Stra. 444.

277.

(20) For further information as to the
obtaining and issuing an attachment,

* Salk, 84. Stra. 185.564.

n 6 Mod. 73.

o Cro. Car. 146.

see Tidd, 8 ed. 486,7.
-
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rescous'), the defendant may be admitted to make such simple
acknowledgment, and receive his judgment without answering
to any interrogatories: (21) but if he wilfully and obstinately
refuses to answer, or answers in an evasive manner, he is then

clearly guilty of a high and repeated contempt, to be punished
at the discretion of the court.

It cannot have escaped the attention of the reader, that this
method of making the defendant answer upon oath to a cri
minal charge, is not agreeable to the genius of the common law
in any other instance;" and seems indeed to have been derived

to the courts of king's bench and common pleas through the
medium of the courts of equity. For the whole process of the
courts of equity, in the several stages of a cause, and finally to
enforce their decrees, was, till the introduction of sequestra [288 J
tions, in the nature of a process of contempt; acting only in
personam and not in rem. And there, after the party in con
tempt has answered the interrogatories, such his answer may
be contradicted and disproved by affidavits of the adverse party:
whereas, in the courts of law, the admission of the party to
purge himself by oath is more favourable to his liberty, though
perhaps not less dangerous to his conscience; for, if he clears
himself by his answers, the complaint is totally dismissed. And,
with regard to this singular mode of trial, thus admitted in this
one particular instance, I shall only for the present observe,
that as the process by attachment in general appears to be ex
tremely ancient, and has in more modern times been recog
nized, approved, and confirmed by several express acts of par
liament, so the method of examining the delinquent himself

upon oath with regard to the contempt alleged, is at least of as
high antiquity,' and by long and immemorial usage is now be
come the law of the land.

p The King v. Elkins, M. 8 Geo. III. B. R.
* See Vol. III. p. 100, 101.
r Yearb. 20 Hen. VI. c. 37. 22 Edw. IV. c. 29.
• Stat. 43 Eliz. c. 6. § 3. 13 Car. II. st. 2. c. 2. § 4. 9 & 10 W. III. c. 15. 12 Ann.
st. 2. c. 15. § 5.
t M. 5 Edw. IV. rot. 75. cited in Rast. Ent. 268. pl. 5.
(21) Although the defendant acknow-

pel him to answer interrogatories, unless

ledges all the facts charged against him,
yet it is the practice of the court to com.

they are waived by the prosecutor. 5 T.
R. 362.
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CHAP. XXI.

OF A R REST.S.
Regular and

ordinary pro
ceedings.

WE are now to consider the regular and ordinary method of
proceeding in the courts of criminal jurisdiction; which may
be distributed under twelve general heads, following each other
in a progressive order; viz. 1. Arrest; 2. Commitment, and
bail; 3. Prosecution; 4. Process; 5. Arraignment, and its
incidents; 6. Plea, and issue; 7. Trial, and conviction; 8.

Clergy; 9. Judgment, and its consequences; 10. Reversal of
Judgment; 11. Reprieve, or pardon; 12. Execution;–all of
which will be discussed in the subsequent part of this book.
First, AR

rests.(1)

1. By war
rant: who

may grant it,
and for what.

First, then, of an arrest: which is the apprehending or re
straining of one's person, in order to be forthcoming to answer
an alleged or suspected crime. To this arrest all persons
whatsoever are, without distinction, equally liable in all crimi
nal cases: but no man is to be arrested, unless charged with
such a crime, as will at least justify holding him to bail when
taken. And, in general, an arrest may be made four ways:
1. By warrant: 2. By an officer without warrant: 3. By a pri
vate person also without a warrant: 4. By an hue and cry.

1. A warrant may be granted in extraordinary cases by the
privy council, or secretaries of state;" (2) but ordinarily by jus

[290 ) tices of the peace. This they may do in any cases where they
* 1 Lord Raym, 65.

(1) As to arrests in criminal cases in

warrant erroneously, no action lies against

general, see 1 Chit. C. L. 2 ed. 11 to 71.

the party obtaining it. 3 Esp. 166, 7.
And if a magistrate exceed his jurisdic
tion, the officer who executes a warrant is
protected from liability, and the magis
trate himself cannot be sued until after a
month's notice of action, during which he

Burn J. tit. Arrest.

(2) Or by the speaker, of the house of
commons (14 East, 1. 163.) or house of
lords, (8 T. R. 314.) or by a judge of the
court of king's bench. 1 Hale, 578.;

When the offender is not likely to ab-

may tender amends, 24 Geo. II. c. 44.
see ante, 1 vol. 354. n. 30. ; and no action

and see 48 Geo. III. c. 58.

scond before a warrant can be obtained, it

can be supported against the party pro

is in general better to apprehend him by
a warrant, than for a private person, or

curing the warrant, though the arrest was
without cause, unless it can be proved

officer, to arrest him of his own accord,

that the warrant was obtained maliciously.

because if the justice should grant his

1 T. R. 535. 3 Esp. R. 135.
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have a jurisdiction over the offence; in order to compel the
person accused to appear before them:" for it would be absurd
to give them power to examine an offender, unless they had
also a power to compel him to attend, and submit to such exa
mination. And this extends undoubtedly to all treasons, felo
nies, and breaches of the peace;(3) and also to all such offences
as they have power to punish by statute. (4) Sir Edward Coke

indeed hath laid it down that a justice of the peace cannot issue
a warrant to apprehend a felon upon bare suspicion; no, not even
till an indictment be actually found: and the contrary practice

is by others" held to be grounded rather upon connivance than
the express rule of law; though now by long custom esta
blished. A doctrine which would in most cases give a loose to

felons to escape without punishment; and therefore sir Mat
thew Hale hath combated it with invincible authority, and
strength of reason: maintaining, 1. That a justice of peace
hath power to issue a warrant to apprehend a person accused of
felony, though not yet indicted;" and, 2. That he may also issue
a warrant to apprehend a person suspected of felony, though the
original suspicion be not in himself, but in the party that prays
his warrant; because he is a competent judge of the probability

offered to him of such suspicion. But in both cases it is fitting
to examine upon oath the party requiring a warrant, as well to

ascertain that there is a felony or other crime actually com
mitted, without which no warrant should be granted; as also
to prove the cause and probability of suspecting the party,
b 2 Hawk. P. C. 84.

c 4 Inst. 176.
e 2 Hal. P. C. 108.

(5) Perjury and libels, 4 J. B. Moore,
195. 1 B. & B. 548. Gow, 84. Fortes. 37.
358. 140. 11 St. Tr. 305. 316. 2 Wils.

d 2 Hawk. P. C. 84.
-

gerous in its tendency to the public inte
rests, they will exercise that discretion
with which long practice has invested

159. 160, and nuisances, when persisted

them.

in, Vent. 169. 1 Mod. 76. 5 Mod. 80.

548. Gow, 84. This, also, they will al
ways do on the commission of any mis
demeanor, which involves an attempt to
perpetrate a felony. And when assem
bled in session, they may issue a warrant
against a party suspected of perjury, even
though he has not been indicted.
(4) Where a statute gives a justice

142. 6 Mod. 180., subject the offender to
such criminal process. And there are
some misdemeanors for which particular
acts of parliament expressly authorize a
justice of the peace to issue his warrant,
as, for keeping a disorderly house, 25
Geo. II. c. 36. s. 6. or obtaining money
under false pretences. 30 Geo. II. c.
24. In modern practice, however, it
is not usual for a justice out of sessions
to issue a warrant for a libel on a private

individual, or for perjury; though where
an illegal publication is manifestly dan

4 J. B. Moore, 195. 1 B. & B.

jurisdiction over an offence, it impliedly
gives him power to apprehend any per
son charged with such offence;

and es

pecially after a party has neglected a
summons. 2 Bing. 63. Hawk. b. 2. c. 13.
s. 15. 12 Rep. 131. b. 10 Mod. 248.
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against whom the warrant is prayed.” (5) This warrant ought
to be under the hand and seal of the justice, (6) should set

forth the time and place of making, and the cause for which it
[291 J

is made, (7) and should be directed to the constable, or other
peace-officer (or, it may be, to any private person by name"), (8)

requiring him to bring the party either generally (9) before any
justice of the peace for the county, or only before the justice
who granted it; the warrant in the latter case being called a
special warrant." A general warrant to apprehend all persons
suspected, without naming or particularly describing any per
son in special, is illegal and void for its uncertainty; for it is
the duty of the magistrate, and ought not to be left to the officer,
f 2 Hal. P. C. 110.

& Salk. 176.

* 1 Hal. P. C. 580.

(5) The magistrate should not grant
the warrant without such probable cause
as might induce a discreet and impartial
man to suspect the party to be guilty.
Hawk. b. 2. c. 13. s. 18.

And, if a ma

gistrate should grant his warrant, without
an oath of circumstances affording area
sonable suspicion of the guilt, and the

party prove to be innocent, he will be lia
ble to an action of trespass, at the suit of
the individual aggrieved. 2 T. R. 225.
2 Wils. 158. Hawk. b. 2. c. 13. s. 18.
Comb. 359. For the same reason, he

ought not to grant a warrant on a
quaker'saffirmation, which is inadmissible
in criminal proceedings, to criminate or
excuse another, though it may be read to
exculpate himself. 2 Burr. 1117. 2 Atk.
70. 1 Dowl. & R. 121.

Phil. Ev. 13.

Peake Ev. 143.

It is the duty also of the

magistrate to take all charges, of whatso
ever nature, kind, or complexion, they

may be, in writing. 1 Leach, 241. Burn
J. Warrant, 11. A secretary of state may
commit without oath. 1 Stra. 3. Com.

Dig. Imprisonment, H. 7.
(6) But it seems sufficient if it be in
writing and signed by him, unless a seal
is expressly required by a particular act
of parliament. Willes Rep. 411. Bull.
N. P. C. 83.

(7) Though it may not be absolutely
necessary, still it is always advisable con
cisely to describe the supposed offence.
It will suffice at all events to state the par
ticular species of crime, without shewing
the particular facts of that crime; as in a
warrant for felony, it is not necessary to

h 2 Hawk. P. C. 85.

2 Hawk. P. C. 82."

set out in the warrant the particular
goods stolen. Fortes. 143. 2 Wils. 158.
Wicks v. Clutterbuck, 3 Bingh.
(8) It has recently been decided, that
warrants may be directed to officers ei
ther by their particular names or by the

description of their office; and that, in
the first case, the officer may execute the
warrant any where within the jurisdiction
of the magistrate who issued it; in the
latter case, not beyond the precincts of his
office.

And where a warrant of a ma

gistrate was directed “To the constables
of W. and to all other his majesty's offi
cers,” it was held that the constables of

W. (their names not being inserted in the
warrant) could not execute it out of the
district. 1 Bar. & Cres. 288. 2 D. & R.

444. If an act of parliament direct that
a justice shall grant a warrant, and do
not state to whom it shall be directed, it
must be directed to the constable, and

not to the sheriff, unless such power be
given by the act. 2 Ld. Raym. 1192. 2
Salk. 381. sed vid. 1 H. Bla. 15. notis.

These distinctions are now rendered im

material by the 5 Geo. IV. c. 18. s. 6.,
whereby the constable, or any other peace
officer, of any parish or place, may exe
cute any warrant within the magistrate's
jurisdiction, whether the warrant be ad
dressed to him by name or not; or whether

he be a constable or peace-officer, &c. of
the place in which he executes the warrant.
(9) The warrant need not state the
time when the party is to be brought be
fore the magistrate for examination. Fort.
143. 8 T. R. 110.
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to judge of the ground of suspicion. And a warrant to appre
hend all persons, guilty of a crime therein specified, is no legal
warrant: for the point, upon which its authority rests, is a fact
to be decided on a

subsequent trial; namely, whether the per

son apprehended thereupon be really guilty or not. (10) It is
therefore in fact no warrant at all; for it will not justify the
officer who acts under it: whereas a warrant, properly penned
(even though the magistrate who issues it should exceed his
jurisdiction), will by statute 24 Geo. II. c. 44, at all events in

demnify the officer who executes the same ministerially. And
when a warrant is received by the officer he is bound to exe
cute it, so far as the jurisdiction of the magistrate and himself
extends. A warrant from the chief, or other, justice of the
court of king's bench extends all over the kingdom: and is
teste'd, or dated, England; not Oxfordshire, Berks, or other par
ticular county. But the warrant of a justice of the peace in Backing war.

one county, as Yorkshire, must be backed, that is, signed by a “
justice of the peace in another, as Middlesex, before it can be [292]
executed there. Formerly, regularly speaking, there ought to
have been a fresh warrant in every fresh county; but the prac
tice of backing warrants had long prevailed without law, and
was at last authorized by statutes 23 Geo. II. c. 26. and 24

Geo. II. c. 55. And now, by statute 13 Geo. III. c. 31. any
warrant for apprehending an English offender, who may have
escaped into Scotland, and vice versá, may be endorsed and ex
ecuted by the local magistrates, and the offender conveyed back
to that part of the united kingdoms, in which such offence was
committed. (12)

-

*A practice had obtained in the secretaries' office ever since therestoration, grounded
on some clauses in the acts for regulating the press, of issuing general warrants to take
up (without naming any person in particular) the authors, printers, or publishers of
such obscene or seditious libels, as were particularly specified in the warrant. When

those acts expired in 1694, the same practice was inadvertently continued in every
reign, and under every administration, except the four last years of queen Anne, down
to the year 1763; when such a warrant being issued to apprehend the authors, print
was disputed; and the war
ers, and publishers of a certain seditious libel, its
rant was adjudged by the whole court of king's bench to be void, in the case of Money
v. Leach. Trin. 5 Geo. III. B. R. After which the issuing of such general warrants

.

was declared illegal by a vote of the house of commons.

(Com. Journ. 22 Apr.

1766.) (11)

(10) General warrants to take up loose,
idle, and disorderly people, 3 Burr. 1766.

(12) And now by the 44 Geo. III, c.
92. if any offender has escaped from Ire

and search warrants, Hawk. b. 2. c. 13.

land into England or Scotland, or vice

s. 17. n. 6. are the only exceptions to this

versá, he may be apprehended by a war
rant endorsed by a justice of the peace of
the county or jurisdiction within which

rule.

(11) See note (3), ante, 150. d. 293.
n. (3) as to when a warrant may be
granted for a libel.

the offender shall be found; and he may

be conveyed to that part of the united

292 (a)
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2. By officers
without war
Taut.

2. Arrests by officers, without warrant, may be executed,

1. By a justice of the peace; who may himself apprehend, or
cause to be apprehended, by word only, any person committing
a felony or breach of the peace in his presence. 2. The she
riff, (13) and 3. The coroner, may apprehend any felon within
the county without warrant. 4. The constable, of whose office
we formerly spoke,” hath great original and inherent authority
with regard to arrests. He may, without warrant, arrest any
one for a breach of the peace, committed in his view, and carry
him before a justice of the peace. And, in case of felony actu
ally committed, or a dangerous wounding, whereby felony is
like to ensue, he may upon probable suspicion arrest the fe
lon; (14) and for that purpose is authorized (as upon a justice's
1 1 Hal. P. C. 36.

kingdom, in which the warrant issued,

m See Vol. I. pag. S55.

and the offence is charged to have been

a foreign country comes into England, he
may be arrested here and conveyed and

committed.

given up to the magistrates of the country,

By the 54 Geo. III. c. 186, all war

against the laws of which the offence was

rants issued in England, Scotland, or

committed. 4 Taunt. 34.

Ireland, may be executed in any palt of

It may be here observed as a general
rule, that if the warrant be materially de

the United Kingdom. Independently of
this the secretary of state for Ireland
may, by his warrant, remove a prisoner
there to be tried in England, for an of
fence committed in the latter, 3 Esp. Rep.
178.; and an English justice may commit
a person here who has committed an of
fence in Ireland, preparatory to sending
him thither for trial. 2 Stra. 848. 4 Taunt.

34.

,

With respect to the time of arresting a
person.—A person may be apprehended in
the night as well as the day, 9 Co. 66. ;
and though the statute 29 Car. II. c. 7.
s. 6. prohibits arrests on Sundays, it ex
cepts the cases of treasons, felonies, and
breaches of the peace : in these cases,

fective, or the officer exceed his authority
in executing it, and if he be killed in the
attempt, this is only manslaughter in the
party whom he endeavoured to arrest, 1
East P. C. 310. 1 Leach, 206. 6 T. R.

122. 5 East, 308. 1 B. & C. 291. ; and
any third person may lawfully interfere
to prevent an arrest under it; doing no
more than is necessary for that purpose.
5 East, 304, 8. 1 Leach, 206.

(13) And the sheriff may arrest, though
the party be merely suspected of a capital
offence, 2 Hale, 87. ; and if the sheriff be

assaulted in the execution of his office, he
may arrest the offender. 1 Saund. 77. 1
Taunt. 146.

therefore, an arrest may be made on that

(14) A constable may justify an impri

day, Cald. 291. 1 T. R. 265. Willes, 459.
As to the place in which a party may
be arrested. Since the privileges of sanc
tuary and abjuration were abolished, by 21
Jac. I. c. 28., no place affords protection
to offenders against the criminal law.
And even the clergy may, on a criminal
charge, be arrested whilst in their
churches, Cro. Jac. 321, though it is illegal
to arrest them in any civil case, whilst in
the church to perform divine service, or
going to or returning from the same on
any day. Bac. Ab. Trespass, D. 3. And

sonment, without warrant, on a reason

if a person having committed a felony in

able charge of felony made to him, al
though he afterwards discharges the pri
soner without taking him before a magis
trate, and although it turn out that no
felony was committed by any one, Holt
C. N. P. 478. Cald. 291. ; and the charge
need not specify all the particulars neces
sary to constitute the offence. R. & R. C.
C. 329. In general, however, a consta
ble cannot, without an express charge or
warrant, justify the arrest of a supposed
offender, upon suspicion of his guilt, unless
some actual felony has been committed,
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warrant) to break open doors, and even to kill the felon if he
cannot otherwise be taken; and, if he or his assistants be

killed in attempting such arrests, it is murder in all concerned."
5. Watchmen, either those appointed by the statute of Win
chester, 13 Edw. I. c. 4. to keep watch and ward in all towns
from sun-setting to sun-rising, or such as are mere assistants to
the constable, may virtute officii arrest all offenders, and parti
cularly night-walkers, and commit them to custody till the
morning." (15)
By private
3. Any private person (and a fortiori a peace-officer) that is 3.persons
with
out
present when any felony is committed, is bound by the law to warrant.

arrest the felon, on pain of fine and imprisonment, if he escapes [293 ]
through the negligence of the standers-by.” And they may
justify breaking open the doors upon following such felon; and
if they kill him, provided he cannot be otherwise taken, it is
justifiable; though if they are killed in endeavouring to make
such arrest, it is murder." Upon probable suspicion also a
private person may arrest the felon, or other person so sus
pected." (16) But he cannot justify breaking open doors to do
n 2 Hal. P. C. 88, 89.

o Ibid. 98.
p 2 Hawk. P. C. 74.
r Stat. 30 Geo. II. c. 24.

a 2 Hal. P. C. 77.

and there is reasonable cause for the sus

officers to apprehend evil-disposed and

picion that the party imprisoned is guilty,

tified in apprehending and imprisoning a
person on suspicion of having received

suspected persons and reputed thieves.
Thus, by the 32 Geo. IIl. c. 53. s. 17.,
constables, headboroughs, patroles, and
watchmen, are empowered to apprehend
reputed thieves frequenting the streets,
highways, and avenues of public resort,

stolen goods, on the mere assertion of one
of the principal felons. 2 Stark. 167.
There are, however, authorities in favour

trate. And in order to give more effect
to the public office at Bow-street, the 51

4 Esp. Rep. 80. Holt C. N. P. 478.
Hawk. b. 2. 12. s. 16. 2 Hale, 92.89. n.

f. Cald. 291.; and a constable is not jus

of an exception to this rule in the case of
night-walkers, and persons reasonably
suspected of felony, in the night. 3 Taunt.
14. 1 East P. C. 303. Hawk. b. 2. c. 12.
s. 20. 2 Hale, 89. 5 Edw. 3. c. 14. 2
Inst. 52. Bac. Ab. tit. Constable, G.

And, by a modern act of parliament, an

and convey them before a proper magis
Geo. III. c. 119. s. 24. and 54 Geo. III.

c. 37. s. 16, 17, 18. direct two magis
trates of that office (of whom the chief
magistrate must be one), to swear in men

to act as constables for Middlesex, Surrey,
Essex, Kent, and Westminster, and en

express power is given to constables and
other peace-officers, when on duty, to ap

able the persons so sworn to apprehend
offenders against the peace, both by night
and by day, with all the powers which

prehend every person who may reason

other constables possess.

ably be suspected of having, or carrying,
or by any ways conveying, at any time,

officer is justified in taking up a night

after sun-setting and before sun-rising,
goods suspected to be stolen. 22 Geo. III.
c. 58. s. 3. 54 Geo. III. c. 97. s. 16, 17,
18. And other statutes, 32 Geo. III. c.
53. s. 17. 51 Geo. III. c. 119. s. 18 and

24., authorize constables and other peace

(15) But at common law, no peace
walker, unless he has committed some

disorderly or suspicious act. Bac. Ab.
Trespass, D. 3. 2 Lord Raym. 1301.

(16) Where a felony has been actually
committed, a private person acting with
a good intention, and upon such informa
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it; and if either party kill the other in the attempt, it is man
slaughter, and no more." It is no more, because there is no
malicious design to kill: but it amounts to so much, because
it would be of most pernicious consequence, if, under pretence
of suspecting felony, any private person might break open a
house, or kill another; and also because such arrest upon sus

picion is barely permitted by the law, and not enjoined, as in the
case of those who are present when a felony is committed.
4. By an hue

and cry.

4. There is yet another species of arrest, wherein both officers
and private men are concerned, and that is, upon an hue and cry
raised upon a felony committed. An hue (from huer, to shout,
and cry), hutesium et clamor, is the old common law process of
pursuing, with horn and with voice, all felons, and such as have
dangerously wounded another." It is also mentioned by sta
tute Westm. 1. 3 Edw." I. c. 9. and 4 Edw. I. de officio corona

toris. But the principal statute, relative to this matter, is that
of Winchester, 13 Edw. I. c. 1. and 4. which directs, that from

thenceforth every country shall be so well kept, that immedi
ately upon robberies and felonies committed, fresh suit shall
be made from town to town, and from county to county;

and

that hue and cry shall be raised upon the felons, and they that
[294 J keep the town shall follow with hue and cry with all the town
• 2 Hal. P. C. 82,83.

t Bracton, l. 3. tr. 2. c. 1. § 1. Mirr. c. 2. § 6.

tion as amounts to a reasonable and proba

ble ground of suspicion, is justified in ap
prehending without a warrant the sus
pected person in order to carry him before
a magistrate. Cald. 291. 4 Taunt. 34, 5.
Price, 525. But where a private person
had delivered another into the custody of
a constable, upon a suspicion which ap
peared afterwards to be unfounded, it was
held that the person so arrested might
maintain an action of trespass for an as
sault and false imprisonment against such

private person, although a felony had been
actually committed. 6 T. R. 315.
With respect to interference, and ar
rests in order to prevent the commission

of a crime, any person may lawfully lay
hold of a lunatic about to commit any

be reasonably presumed that he has
changed his purpose; but where he inter
feres to prevent others from fighting, he
should first notify his intention to prevent
the breach of the peace. Hawk. b. 2. c.
12. s. 19. 1 Hale, 589. 2 Rol. Ab. 559.

E. pl. 3. n. 8. Selw. 3d ed. 830. Com.
Dig. Pleader, 3 M. 22. Bac. Abr. Tres

pass, D. 3. 1 East P. C. 304. Thus any
one may justify breaking and entering a
party's house and imprisoning him, to
prevent him from murdering his wife,
who cries out for assistance. 2 B. & P.
260. Selw. 3d ed. 830.

Bac. Abr. Tres

pass, D. 3. And the riding in a body to
quell a riot is lawful, and no information
will be granted for small irregularities in
the pursuit of such a design. 1 Bla. Rep.

mischief, which, if committed by a sane
person, would constitute a criminal of.

47. 1 B. & P. 264. n. a. 1 East P. C.

fence; or any other person whom he shall

commit a felony in the night, any one

see on the point of committing a treason
or felony, or doing any act which will
manifestly endanger the life or person of
another, and may detain him until it may

may apprehend and detain him till he be
carried before a magistrate. 1 R. & M.

304. If a man be found attempting to

C. C. 93.
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and the towns near; and so hue and cry shall be made from
town to town, until they be taken and delivered to the sheriff.
And, that such hue and cry may more effectually be made, the
hundred is bound by the same statute, cap. 3., to answer for
all robberies therein committed, unless they take the felon;
which is the foundation of an action against the hundred," in
case of any loss by robbery. By statute 27 Eliz. c. 13. no hue

and cry is sufficient, unless made with both horsemen and foot
men. And by statute 8 Geo. II. c. 16. the constable or like

officer, refusing or neglecting to make hue and cry, forfeits 5l.:
and the whole vill or district is still in strictness liable to be
amerced, according to the law of Alfred, if any felony be com
mitted therein and the felon escapes. An institution which

hath long prevailed in many of the eastern countries, and hath
in part been introduced even into the Mogul empire, about the
beginning of the last century; which is said to have effectually.
delivered that vast territory from the plague of robbers, by

making in some places the villages, in others the officer of jus
tice, responsible for all the robberies committed within their
respective districts.” Hue and cry" may be raised either by
precept of a justice of the peace, or by a peace-officer, or by
any private man that knows of a felony. The party raising it
must acquaint the constable of the vill with all the circum
stances which he knows of the felony, and the person of the
felon; and thereupon the constable is to search his own town,
and raise all the neighbouring vills, and make pursuit with horse
and foot; and in the prosecution of such hue and cry the consta
ble and his attendants have the same powers, protection, and
indemnification, as if acting under a warrant of a justice of the
peace. (17) But if a man wantonly or maliciously raises an
hue and cry, without cause, he shall be severely punished as a
disturber of the public peace."
In order to encourage farther the apprehending of certain or sº.

felons, rewards and immunities are bestowed on such as bring "“
them to justice, by divers acts of parliament. The statute
4 & 5 W. & M. c. 8. enacts, that such as apprehend a high
* See Vol. III. pag. 161.
x 2 Hal. P. C. 100–104.

(17) The pursuers under hue and cry,
if the party suspected is actually in a
house, have an unquestionable right to
break open the outer door to secure him,
on previous demand of admittance. 2
Hale, 103.; Burn J. Hue and Cry; Williams J. Hue and Cry, 3. They must,

w Mod. Un. Hist. vi. 383. vii. 156.
y 1 Hawk. P. C. 75.

however, ascertain that fact, as if he be
not found, they will be trespassers. Id.
ibid. 3 B. & P. 223. 1 Marshal, 565.
But they may search all suspected places
which they can enter without forcing an
outer door, whether they succeed or fail.
2 Hale, 163. Barl. J. 316.
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wayman, and prosecute him to conviction, shall receive a re
ward of 40l. from the public; to be paid to them (or, if killed
[295] in the endeavour to take him, their executors) by the sheriff of
the county; besides the horse, furniture, arms, money, and
other goods taken upon the person of such robber; with a re
servation of the right of any person from whom the same may

have been stolen : to which the statute 8 Geo. II. c. 16. super
adds 10l. to be paid by the hundred indemnified by such taking.
By statutes 6 & 7 W. III. c. 17. and 15 Geo. II. c. 28. persons

apprehending and convicting any offender against those sta
tutes, respecting the coinage, shall (in case the offence be
treason or felony) receive a reward of forty pounds; or ten
pounds, if it only amount to counterfeiting the copper coin.

By statute 10 & 11 W. III. c. 23. any person apprehending and
prosecuting to conviction a felon guilty of burglary, house
breaking, horse-stealing, or private larciny to the value of 5s.
from any shop, warehouse, coach-house, or stable, shall be ex

cused from all parish offices. And by statute 5 Ann. c. 31. any
person so apprehending and prosecuting a burglar, or felonious
house-breaker, (or, if killed in the attempt, his executors,) shall
be entitled to a reward of 40l.” By statute 6 Geo. I. c. 23. per
sons discovering, apprehending, and prosecuting to conviction,
any person taking reward for helping others to their stolen
goods, shall be entitled to forty pounds. By statute 14 Geo. II.
c. 6. explained 15 Geo. II. c. 34. any person apprehending and
prosecuting to conviction such as steal, or kill with an intent to
steal, any sheep or other cattle specified in the latter of the
said acts, shall for every such conviction receive a reward of
ten pounds. Lastly, by statute 16 Geo. II. c. 15. and 8 Geo.III.
c. 15. persons discovering, apprehending, and convicting felons
and others being found at large during the term for which they
are ordered to be transported, shall receive a reward of twenty
pounds. (18)
* The statutes 4 & 5 W. & M. c. 8. 6 & 7 W. III. c. 17. and 5 Ann. c. 31. (together
with 3 Geo. I. c. 15. § 4., which directs the method of reimbursing the sheriffs) are

extended to the county-palatine of Durham, by stat, 14 Geo. III. c. 46.
(18) By the statute 58 Geo. III. c.70.
so much of the above acts of 4 & 5. Will.

and Mar. c. 8., 6 & 7 Will. III. c. 17.,
5 Ann. c. 31., 14 Geo. II. c. 6., and 15

Geo. II. c. 28. as gives the above re
wards are repealed; and by the second
section of the same act, the certificates, or

Tyburn tickets, grantable under the 10 &
11 Will. III. c. 23. are ordered not to be

tion, nothing contained in this act shall
be construed to deprive the executors or
administrators of persons killed in en

deavouring to apprehend any robber, of
any reward to which they may be entitled
by virtue of the recited acts. The act
saves, to the party apprehending, the
right to the horse, furniture, arms, &c.

transferable or assignable, by the person
to whom they were originally granted, to

given by the 4 W.& M. c. 8. ; and saves
also the pecuniary rewards to the execu
tors of persons killed in endeavouring to

any other person. But by the third sec

apprehend.
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CHAP. XXII.

OF COMMITMENT AND BAIL.
WHEN a

delinquent is arrested by any of the means mentioned seconº,

in the preceding chapter, he ought regularly to be carried before ºr
a justice of the peace: (2) and how he is there to be treated, ****
I shall next shew, under the second head, of commitment and
bail.

The justicetobefore
whom
prisoner is brought,
is bound
Examin
immediately
eramine
thesuch
circumstances
of the crime
al- tion.
leged: (3) and to this end by statute 2 & 3 Ph. & M. c. 10. he
is to take in writing the examination of such prisoner, and the
information of those who bring him : (4) which, Mr. Lambard
observes," was the first warrant given for the examination of a
felon in the English law. For, at the common law, memo tene
batur prodere seipsum : and his fault was not to be wrung out
of himself, but rather to be discovered by other means, and

other men. If upon this inquiry it manifestly appears, that
either no such crime was committed, or that the suspicion en

tertained of the prisoner was wholly groundless, in such cases
* Eirenarch. b. 2. c. 7. See pag. 357.

(1) See in general, 1 Chit. Crim. L.
2 ed. 72 to 132.

(2) A constable having arrested an of
fender, may, in case of an affray, put him
in the stocks, or otherwise confine him

till the heat is over ; or he may in all
cases convey him to the sheriff or gaoler
of the county or franchise; but the safest
course is to take him before a magistrate.
2 Hale, 95.

In a late case, where it was

stated the party behaved improperly in
a church, it was held that though a con
stable might be justified in removing him
from the church, and detaining him till
the service was over, yet he could not
legally detain him afterwards to take him.
before a magistrate, 2 B. & C. 699.

A watchman should deliver the supposed
offender over to a constable, or take him
before a magistrate. Dalt. J. c. 104.

A private person may do the same as a

watchman.

In a late case, it was held

that a private person when he took a
party endeavouring to commit a felony,
might detain him, in order to take him
before a magistrate. 1 R. & M. C. C. 93.
(3) It seems the magistrate may, if he
think fit, commit the offender from time to
time for further examination. 1 Chit. Cr. L.

2 ed. 73, 4.

-

An attorney, or even counsel, for the
party accused, has no absolute right to be
present at the examination. 1 B. & C. 37.
2 D. & R. 86. 3 B. & A.432. 1 Chit. Rep.
218.

(4) As to the examination of witnesses,
accomplices, and the prisoner in general,
see 1 Chit. C. L. 2 ed. 77 to 88. Burn J.

tit. Examination, Dick. J. tit. Examina
tion ; and as to how the examinations are

to be kept and used, 1 Chit. C. L. 88,9.;
as to certifying the examination, id. 91.
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only it is lawful totally to discharge him. (5)

Otherwise he

must either be committed to prison, or give bail : that is, put
in securities for his appearance, to answer the charge against
him. (6) This commitment therefore being only for safe cus
tody, wherever bail will answer the same intention, it ought to
be taken; as in most of the inferior crimes: but in felonies,
[297) and other offences of a capital nature, no bail can be a security
equivalent to the actual custody of the person. For what is
there that a man may not be induced to forfeit, to save his own

life 2 and what satisfaction or indemnity is it to the public, to
seize the effects of them who have bailed a murderer, if the

murderer himself be suffered to escape with impunity? Upon
a principle similar to which the Athenian magistrates, when
they took a solemn oath, never to keep a citizen in bonds that
(5) A magistrate is clearly bound, in

and married women, who cannot legally

the exercise of a sound discretion, not to

bind themselves, must procure others to

commit any one unless a primá facie case

be bound for them.

is made out against him by witnesses en
titled to a reasonable degree of credit.

refuse to give such recognizance, the ma
gistrate has power to commit him, this

Per Bayley, J. 1 Barn. & Cres. 50, 1.

being virtually included in his commis
sion, and by necessary consequence upon

Dick. J. Commitment, II, note a. Exami
nation, VIII. In modern practice, though

exculpatory evidence is received at the
instance of the prisoner, and certified with
the other depositions, unless it appear in
the clearest manner, that the charge is
malicious as well as groundless; it is not

usual for the magistrate to discharge him,
even when he believes him to be alto

gether innocent.
(6) Recognizance to Prosecute.—Besides
this commitment and bail, the magistrate

should take the recognizance of the pro
secutor to appear and prefer an indict
ment and give evidence at the next ses
sions of the peace, or general gaol deli
very, as the case may require, and in case
of refusal may commit him to gaol. 1 Hale,
586. 2 Hale, 52. 121. 3 M. & S. 1. See

further, Burn J. Recognizance; Williams

And if the witness

the above-mentioned statutes. 3M.&S. 1.
1 Hale, 586. This doctrine was con

firmed in a late case, where a married
woman refused to enter into a recogni
zance for her appearance at sessions, to
give evidence against a felon, and the
magistrate committed her, and the court
of king's bench held that the commit
ment was legal. S.M. & S. 1. But a jus
tice of the peace is not authorized by law
to commit a witness willing to enter into
a recognizance for his appearance to give
evidence against an offender, merely be
cause such witness is unable to find a

surety to join him in such recognizance,

nor ought the justice to require such sure
ty: the party's own recognizance (at the
peril of commitment) is all that ought to
be required; per Graham, B. Bodmin

J. Recognizance; 1 Chit. C. L. 90.

Sum. Ass. 1817, 1 Burn.J. 24 ed. 1013.

Recognizance to give Evidence.—When
it appears that a person brought before
the magistrate as a witness, may probably
be able to give material evidence against

The expense and loss incurred by the
witnesses, if poor, in afterwards attending
to give evidence, is to be repaid them,
according to the regulations contained in

the prisoner, he has, in the cases of man

the statutes 27 Geo. II. c. 3. s. 3. 18.

slaughter and felony, by the express pro
visions of the statutes 1 & 2 Ph. & M.

Geo. III. c. 19. s. 8. and 58 Geo. III.
c. 70. Cro. C. C. 18. 1 Chit. C. L. 90.

c. 13. s. 5. and 2 & 3 Ph. & M. c. 10. s. 2.

a. 91.

authority to bind such witness by recog

nizance or obligation to appear at the next

As to the estreating of recognizances,
&c. see 1 Chit. C. L. 92. 13 Price, 299.

general gaol delivery, to give evidence

Cro. C. C. 23 to 27.

against the party indicted; and infants
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could give three sureties of the same quality with himself, did

it with an exception to such as had embezzled the public
money, or been guilty of treasonable practices.”

What the

nature of bail is, hath been shewn in the preceding book,"
viz. a delivery of bailment, of a person to his sureties, upon
their giving (together with himself) sufficient security for his

appearance: he being supposed to continue in their friendly
custody, instead of going to gaol. In civil cases we have seen
that every defendant is bailable; but in criminal matters it is

otherwise. Let us therefore inquire, in what cases the party
accused ought, or ought not, to be admitted to bail.

And, first, to refuse or delay to bail any person bailable, is of Bail.
an offence against the liberty of the subject, in any magistrate
by the common law," as well as by the statute Westm. 1.
3 Edw. I. c. 15. and the habeas corpus act, 31 Car. II. c. 2. And,

lest the intention of the law should be frustrated by the justices
requiring bail to a greater amount than the nature of the case

demands, it is expressly declared by statute 1 W. & M. st. 2.
c. 1. that excessive bail ought not to be required; though what
bail should be called excessive, must be left to the courts, on

considering the circumstances of the case, to determine. And,

on the other hand, if the magistrate takes insufficient bail, he
is liable to be fined, if the criminal doth not appear.” (7) Bail
may be taken either in court, or in some particular cases by

the sheriff, (8) coroner, or other magistrate: (9) but most usu
ally by the justices of the peace. (10) Regularly, in all offences
either against the common law or act of parliament, that are [298 J
below felony, the offender ought to be admitted to bail, unless
b Pott. Antiq. b. 1. c. 18.
d 2 Hawk. P. C. 90.

• See Vol III. page 290.
e Ibid. 89.

(7) And even if the criminal does ap and the party accused has been taken out
pear, yet, if the bail were taken corruptly, of the county where the supposed offence
the magistrate would continue liable to an has been committed, any justice of the
information or indictment. 2 T. R. 190.

(8) Sed quare if a sheriff has this
power? it seems not. See 4 T. R. 505.
2 H. Bla. 418. Lamb. 15.

(9) The court of king's bench, or any
judge thereof, in vacation, may at their
discretion admit persons to bail in all
cases whatsoever; see 3 East, 163.5 T. R.
169. ; but none can claim this benefit de
jure. 2 Hale, 129. As to when this court
will bail, see 1 Chit. C. L. 2 ed. 98, 9.

(10) The 24 Geo. II. c. 55. enacts,
that where a warrant has been backed,

county where he was taken, may, if the
offence be bailable, take bail; and the

same provision is extended to Ireland, by
44 Geo. III. c. 92. s. 1. ; and the 45 Geo.
III. c. 92. and the 48 Geo. III. c. 58.
s. 2. enact, that where the offender es

capes from one part of the United King
dom to the other, he may be bailed by

any judge or justice of that part of the
United Kingdom where he was appre
hended, unless the judge who granted the
warrant has written the words “not bail

able” on the back of the process.
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it be prohibited by some special act of parliament." In order,
therefore, more precisely to ascertain what offences are bailable,
What offences
are bailable.

Let us next see, who may not be admitted to bail, or what
offences are not bailable. And here I shall not consider any
one of those cases in which bail is ousted by statute, from pri
soners convicted of particular offences: for then such imprison
ment without bail is part of their sentence and punishment.

But, where the imprisonment is only for safe custody before
the conviction, and not for punishment afterwards, in such
cases bail is ousted or taken away, wherever the offence is of
a very enormous nature: for then the public is entitled to de
mand nothing less than the highest security that can be given,
viz. the body of the accused; in order to insure that justice
shall be done upon him, if guilty. Such persons therefore, as
the author of the mirror observes, have no other sureties but

the four walls of the prison. By the ancient common law, be
fore" and since' the conquest, all felonies were bailable, till
murder was excepted by statute: so that persons might be ad
What not
bailable.

mitted to bail before conviction almost in every case. But the
statute Westm. 1. 3 Edw. I. c. 15. takes away the power of
bailing in treason, and in divers instances of felony. The sta
tutes 23 Hen. VI. c. 9. and 1 & 2 Ph. & Mar. c. 13. give far
ther regulations in this matter; and upon the whole we may

collect," that no justice of the peace can bail, 1. Upon an ac
cusation of treason: nor, 2. Of murder: mor, 3. In case of man

slaughter, if the prisoner be clearly the slayer, and not barely
suspected to be so; or if any indictment be found against
him: nor, 4. Such as, being committed for felony, have broken
prison; because it not only carries a presumption of guilt, but is
also superadding one felony to another: 5. Persons outlawed:
[299 J 6. Such as have abjured the realm : 7. Approvers, of whom we
shall speak in a subsequent chapter, and persons by them ac
cused : 8, Persons taken with the mainour, or in the fact of

felony: 9. Persons charged with arson: 10. Excommunicated
persons, taken by writ de excommunicato capiendo: all which
are clearly not admissible to bail by the justices. Others are

of a dubious nature; as, 11. Thieves openly defamed and
charged with other felonies, or manifest
and enormous offences, not being of good fame: and 13. Ac

known : 12. Persons

f 2 Hai. P. C. 127.

& c. 2. § 24.

h 2 Inst. 189.

! In omnibus placitis de felonia solet accusatus per plegios dimitti, praeter quam in placito
de homicidio, ubi ad terrorem aliter statutum est. (Glanv. l. 14. c. 1.)
k 2 Inst. 186.

2 Hal. P. C. 129.
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cessories to felony, that labour under the same want of reputa

tion. These seem to be in the discretion of the justices, whe
ther bailable or not. (11) The last class are such as must be

bailed upon offering sufficient surety; as, 14. Persons of good
fame, charged with a bare suspicion of manslaughter, or other

inferior homicide; 15. Such persons, being charged with petit
larceny, or any felony not before specified: or, 16. With being
accessory to any felony. Lastly, it is agreed that the court of
king's bench (or any judge" thereof in time of vacation) may
bail for any crime whatsoever, be it treason," murder,” or any
other offence, according to the circumstance of the case. And

herein the wisdom of the law is very manifest. To allow bail
to be taken commonly for such enormous crimes, would
greatly tend to elude the public justice: and yet there are
cases, though they rarely happen, in which it would be hard
and unjust to confine a man in prison, though accused even of
the greatest offence. The law has therefore provided one court,
and only one, which has a discretionary power of bailing in
any case : except only, even to this high jurisdiction, and of
course to all inferior ones, such persons as are committed by
either house of parliament, so long as the session lasts: or
such as are committed for contempts by any of the king's su- [300]
perior courts of justice.”
Upon the whole, if the offence be not bailable, or the party Yº:
cannot find bail, he is to be committed to the county gaol (12) ...

2 Inst. 189. Latch. 12. Vaugh. 157, comb. 111, 298. 1 Comyns Dig. 495.”
m Skin. 683. Salk. 105. Stra. 911. 1 Comyns Dig. 497.
* In the reign of queen Elizabeth it was the unanimous opinion of the judges, that
no court could bail upon a commitment, for a charge of high treason by any of the
queen's privy council. (1 Anders. 298.)

• In omnibus placitis de felonia solet accusatus per plegios dimitti, praeterquam in placito
(Glan. l. 14. c. 1.) Sciendum tamen quod, in hoc placito, non solet accusatus
per plegios dimitti, nisi er regiae potestatis beneficio. (Ibid. c. 3.)
de homicidio.

-

P Staundf. P. C. 73. b.

(11) In prosecutions for obtaining goods
by false pretences, 30 Geo. II. c. 24.
s. 2.; or for receiving stolen goods, 2 East
P. C. 754. 39 & 40 Geo. III. c. 87. s. 22.
sed vid. 2 T. R. 77.

(12) The offender cannot be sent into
any parts beyond the seas, or an action for
false imprisonment may be brought, and
not less than 500l. damages given. 31
Car. II. c. 12. The house of correction for

prison for state prisoners by immemorial
usage, 5 Mod. 82. 8 T. R. 173. 1 Ld.

Raym, 425.; and it is provided, that
persons charged with small offences may
be committed by justices to the house of
correction, or to the common gaol. 6
Geo.I. c. 19. s. 2.

And the court of

king's bench may commit defendants to
any prison in England which they shall
think most proper, and the party so com
mitted cannot be removed or bailed by

the county of Middlesex, adapted to the
separate reception of felons, pursuant to
the 22 Geo. III. c. 64, and other acts, is
a legal prison for the safe custody of per
sons under a charge of high treason, 8

risdiction, are to commit offenders to the

T. R. 172. ; and the Tower is a legal

county gaol. The party should be commit

another court.

Moore, 560.

Bac. Ab.

Gaol, C. By the 1 Geo. IV. c. 14.justices
acting in any place, having a separate ju
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by the mittimus of the justice, or warrant under his hand and
seal, containing the cause of his commitment: there to abide till
delivered by due course of law." (13)

But this imprisonment,

as has been said, is only for safe custody, and not for punish
ment: therefore in his dubious interval between the commit

ment and trial, a prisoner ought to be used with the utmost

humanity; and neither be loaded with needless fetters, or sub
jected to other hardships than such as are absolutely requisite

for the purpose of confinement only; though what are so re
quisite, must too often be left to the discretion of the gaolers;
who are frequently a merciless race of men, and, by being con
versant in scenes of misery, steeled against any tender sensa
tion. Yet the law (as formerly held) would not justify them in
fettering a prisoner, unless where he was unruly, or had at
tempted to escape: this being the humane language of our an
cient lawgivers,” “custodes poenam sibi commissorum non augeant,
nec eos torqueant; sed omni saevitia remota, pietateque adhibita,
judicia debite erequantur.”
• 2 Hal. P. C. 122.

r 2 Inst. 381.

ted to the proper prison in the first in
stance; for, to prevent the vexation and
danger of protracted imprisonment which
might otherwise be occasioned by his re
moval from gaol to gaol, it is provided by

the habeas corpus act, that if any subject

3 Inst. 34.

* Flet. l. 1. c. 26.

and therefore whereamagistrate reported
as an abuse, to the justices at the quarter
sessions, that untried prisoners had been
compelled to work at the tread-mill, and
the justices at the sessions ordered that
the tread-mill should be applied to the
employment of other prisoners as well as

shall becommitted to any prison, or in cus
tody of any officer for any supposed crimi

those sentenced to hard labour; and that

nal matter, he shall not be removed from

those committed for trial who were able

such prison and custody into the custody
of any other officer, unless it be by habeas

to work, and had the means of employ
ment offered them, by which they might
earn their support, but who refused to

corpus or some other legal writ, or where
he is delivered to a constable or other

work, should be allowed bread and water

inferior officer to be conveyed to some
100l. for the first offence, and 200l. for

only, this court refused to grant a man
damus to compel the justices to order
such prisoners any other food. 2 B. & C.

the second. 31 Car. II. c. 2.

286.

common gaol, &c., on pain of forfeiture of

The 4 Geo. IV. c. 64. provides for the
mode and places of imprisonment of per

3 D. & R. 510. S. C.

(13) This is not the form where the

sons committed for trial of various of

offence is bailable and the party cannot
find bail; in that case it is to keep the

fences, and the admissions, at proper
times, and under proper restrictions, of

prisoner in custody “for want of sureties,
or until he shall be discharged by due

persons with whom such prisoners may

course of law.”

desire to communicate.

ment is in the nature of punishment, the
time of imprisonment must be stated, and

And the court

of king's bench may compel the observ
ance of this enactment, by mandamus,
ordering the sheriff and gaoler to admit
an attorney into the prison, to consult with
the prisoner. The King v. Thurtell and
others, K. B. 1823.

On this act it has

been decided, that prisoners committed

And where the commit

if it be until the party be discharged by
due course of law it will be bad, 5 B. &

A. 895.; but where in other respects the
time of imprisonment is sufficiently stated,
the unnecessary addition of the words
“until he be discharged by due course of

to gaol for trial, who are able but refuse
to work, are not entitled by law to have

law,” will not vitiate. 3 M. & S. 283. And

any food provided for them by the public;

see 1 Chit. C. L. 109 to 116, td ed.

as to the form of the mittimus in general,
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CHAP. xxiii.
OF THE SEVERAL MODES OF PROSECUTION.

THE next step towards the punishment of offenders is their Tairo,
PROs Ecu
-

-

-

prosecution, or the manner of their formal accusation. (1) .

And this is either upon a previous finding of the fact by an in
quest or grand jury; or without such previous finding. The

former way is either by presentment or indictment.
I. A presentment, generally taken, is a very comprehen-1. By ear.
sive term; including not only presentments properly so called, ******
but also inquisitions of office, and indictments by a grand jury.
A presentment, properly speaking, is the notice taken by a
grand jury of any offence from their own knowledge or obser
vation," without any bill of indictment laid before them at the

suit of the king; as the presentment of a nusance, a libel,
and the like; upon which the officer of the court must after
wards frame an indictment,” before the party presented can be
put to answer it. An inquisition of office is the act of a jury By inquests.
summoned by the proper officer to inquire of matters relating
to the crown, upon evidence laid before them. Some of these
are in themselves convictions, and cannot afterwards be tra

versed or denied; and therefore the inquest, or jury, ought to
hear all that can be alleged on both sides. Of this nature are
a Lamb. Eirenarch. l. 4. c. 5.

b 2 Inst. 739.

(1) It may here be useful briefly to con

from preferring an indictment at any dis

sider the time when the prosecution

tance of time from the actual perpetra
tion of the offence, unless some par

should be commenced.

The habeas cor

pus act provides, that a person com
mitted for treason or felony must be in
dicted in the ensuing term or sessions, or

ticular statute limits the time of prose

the party must be bailed, unless it be
shewn upon oath, that the witnesses for
the prosecution could not be produced at
the preceding session. 31 Car. II. c. 2.

tions applicable to criminal proceedings.

s. 7. This regulation applies, however,
only to persons actually confined upon sus
picion, and is solely intended to prevent
the protracting of arbitrary imprisonment;
so that it does not preclude the crown
2
W. Q. L. IV.

cuting.

There is no general statute of limita
2 Hale, 158. Lieutenant-colonel Wall
was tried and executed, for a murder

committed twenty years before. And
it has been repeatedly held, that no
length of time can legalize a public nui
sance, although it may afford an answer
to an action of a private individual, 7
East, 199. ante, 167. n. (12).
B
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all inquisitions of felo de se; (2) of flight in persons accused of
By coroners’
inquest.

felony; (2) of deodands, and the like; (2) and presentments of
petty offences in the sheriff’s tourn or court-leet, whereupon
the presiding officer may set a fine. Other inquisitions may
be afterwards traversed and examined; as particularly the co

[302] roner's inquisition of the death of a man, when it finds any one

guilty of homicide; (3) for in such cases the offender so pre
sented must be arraigned upon this inquisition, and may dis
pute the truth of it; which brings it to a kind of indictment,
the most usual and effectual means of prosecution, and into
which we will therefore inquire a little more minutely.
II. By 1 N

II. An indictment" is a written accusation of one or more per

Dict Ment.

sons of a crime or misdemesnor, preferred to, and presented
Of the
upon
oath by, a grand jury. To this end the sheriff of every
grand jury.
county is bound to return to every session of the peace, and
every commission of oyer and terminer, and of general gaol
delivery, twenty-four good and lawful men of the county, some
out of every hundred, to inquire, present, do, and execute all
those things, which on the part of our lord the king shall then
Qualification.
and there be commanded them." (4) They ought to be free
holders, but to what amount is uncertain:" which seems to be

casus omissus, and as proper to be supplied by the legislature as
the qualifications of the petit jury which were formerly equally
• See Appendix, $1.

d 2 Hal. IP. C. 154.

(2) But such an inquisition is now
considered traversable.

1 Saund. 363.

e Ibid. 155.

Bac. Ab. Indictment, B. 5.

And, at the

C. C. 240. S. C.; and if an indict
ment be found for the same offence, and

present day, in an action for slander, in
which the plaintiff is charged with a cri
minal offence, and the defendant justi
fies; if the jury find that the justification
is true, the plaintiff may be immediately
put upon his trial for the crime alleged
against him, without the intervention of
a grand jury. 4 T. R. 293. But the ver

the defendant be acquitted on the one,
he must be arraigned on the other, to

has competent jurisdiction over criminal

note 1. Impey's Off. Cor. 437.
(3) Upon this inquisition the party ac
cused may be tried without the interven

tion of the grand jury, 2 Hale, 61. 3
Camp. 371. 2 Leach, 1095. Russ. & R.

which he may, however, effectually plead
his former acquittal. 2 Hale, 61.
Verdict in an Action.—There is also a

mode in which a party may be put on his

dict must be found in some court, which
matters, or otherwise it seems to have
but little force. 2 Hale, 151. Hawk. b. 2.
c. 25. s. 6.

An affidavit taken at nisi

trial without any written accusation, viz.
the verdict of a jury in a civil cause. 2

prius on a trial, may also be received by
the court of king's bench, as the founda
tion of a criminal information against

Hale, 150. 4 T. R. 293.

another. 4 T. R. 285.

3 Esp. 134.

Thus in an action for taking away goods,

if the jury found that they were taken fe

(4) As to the mode of summoning and
proving the attendance of the grand jury,

loniously, the verdict served also as an

see 1 Chit. C. L. 310, 1.; and as to the

indictment. 2 Hale, 151.

time of summoning, id. 311.6 Geo. IV.
c. 50, s. 25, ante 3 vol. 356, d. (n).

Hawk. b. 2.

c. 15. s. 6. Com. Dig. Indictment, C.
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vague and uncertain, but are now settled by several acts of

parliament. However, they are usually gentlemen of the best
figure in the county. (5) As many as appear upon this panel Number,
are sworn upon the grand jury, to the amount of twelve at the

least, and not more than twenty-three; that twelve may be a
majority. Which number, as well as the constitution itself,
we find exactly described, so early as the laws of king Ethel
red.’ “Ereant seniores duodecim thani, et praefectus cum eis, et ju

rent super sanctuarium quod eis in manus datur, quod nolint ullum
innocentem accusare, nec aliquem norium celare.” In the time
of king Richard the First (according to Hoveden) the process of
electing the grand jury ordained by that prince, was as follows:
four knights were to be taken from the county at large, who
chose two more out of every hundred; which two associated
to themselves ten other principal freemen, and those twelve
were to answer concerning all particulars relating to their own
district. This number was probably found too large and in
convenient; but the traces of this institution still remain in [303 ]

that some of the jury must be summoned out of every hun
of
dred. (6) This grand jury are previously instructed in the Mode
charging,&c.
articles of their inquiry, by a charge from the judge who pre
sides upon the bench. (7) They then withdraw, to sit and re-Preferring
indictment.
ceive indictments, which are preferred to them in the name of
the king, but at the suit of any private prosecutor; (8) and they
Hearing
are only to hear evidence on behalf of the prosecution: for the evidence,
&c.
finding of an indictment is only in the nature of an inquiry or
accusation, which is afterwards to be tried and determined; and
the grand jury are only to inquire upon their oaths, whether
there be sufficient cause to call upon the party to answer it. A
grand jury, however, ought to be thoroughly persuaded of the

truth of an indictment so far as their evidence goes; and not to
rest satisfied merely with remote probabilities: a doctrine that
might be applied to very oppressive purposes. (9)
f Wilk. LL. Angl. Sar. 117.

g State Trials, IV. 183.

(5) The qualifications and exemptions

1 Chit. C. L. 2 ed. 312 to 314.; see the 59

of grand jurors are now pointed out by

Geo. III. c. 28. ; for facilitating the dis

the 6 Geo. IV. c. 50. s. 1, 2, See the enact

patch of business at sessions, ante, 271.

ment, ante, 3 vol. 356. a. m. 5. As to how

n. 19. The jury must usually serve the

many times they may be called on to serve,

whole of the sessions or assizes. 2 Hale,

see 1 Chit. C. L. 508. b. c. 2 ed. 6 Geo. IV.

156. See further, 1 Chit. C. L. 2 ed. 314.

c. 50. s. 62. ante, 3 vol. 356. n. 5.

(8) See further, as to the preferring the

(6) See further, as to the requisite
number, 1 Chit. C. L. 306.2 ed.

bill, 1 Chit. C. L. 2 ed. 316.

(9) See further, 1 Chit. C. L. 2 ed.

(7) As to the mode of proceeding to
swear and charge the grand jury, &c.

316, 7, 8, ; and as to the mode of compel

ling the attendance of witnesses, id. 320
2 B 2
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The grand jury are sworn to inquire, only for the body of the

grand jury,
and of the
venue in
trials.

county, pro corpore comitatus; and therefore they cannot re

gularly inquire of a fact done out of that county for which they
are sworn, unless particularly enabled by an act of parliament.
And to so high a nicety was this matter anciently carried, that
where a man was wounded in one county, and died in another,
the offender was at common law indictable in either, because

no complete act of felony was done in any one of them : but by
How regu
lated by

statute 2 & 3 Edw. VI. c. 24. he is now indictable in the county

statute.

where the party died. And, by statute 2 Geo. II. c. 21., if the
stroke or poisoning be in England, and the death upon the sea
or out of England; or, vice versä; the offenders and their ac
cessories may be indicted in the county where either the death,
poisoning, or stroke shall happen. And so in some other

cases: as particularly, where treason is committed out of the
realm, it may be inquired of in any county within the realm, as
the king shall direct, in pursuance of statutes 26 Hen. VIII.
c. 13., 33 Hen. VIII. c. 23., 35 Hen. VIII. c. 2., and 5 & 6 Edw.

VI. c. 11. And counterfeiters, washers, or minishers of the cur
[304 ) rent coin, together with all manner of felons and their acces

sories, may by statute 26 Hen. VIII. c. 6. (confirmed and ex
plained by 34 & 35 Hen. VIII. c. 26. § 75, 76.) be indicted and
tried for those offences, if committed in any part" of Wales, be
fore the justices of gaol-delivery and of the peace in the next
adjoining county of England, where the king's writ runneth:
that is, at present in the county of Hertford or Salop; and not,
as it should seem, in the county of Chester or Monmouth: the
one being a county-palatine where the king's writ did not run,
and the other a part of Wales, in 26 Hen. VIII. Murders
also, whether committed in England or in foreign parts," may
by virtue of the statute 33 Hen. VIII. c. 23. be inquired of and
tried by the king's special commission in any shire or place in
the kingdom. By statute 10 & 11 W. III. c. 25. all robberies
h Stra. 533. 8 Mod. 134.

i See Hardr. 66.

* Ely's case, at the Old Bailey, Dec. 1720. Roache's case, Dec. 1775.
to 322., Stark. on Evid, part II. 109. IV.
1720. As to the kind of evidence a grand
jury may receive, it should be observed as
a general rule, they are bound to take the
best legal proof of which the case admits,
and it must be given on oath. 1 Chit. C. L.
318, 9. Russ. and R. C. C. 401.

tor to be present during the sitting of the
grand jury, to conduct the evidence on
the part of the crown. Kel. 8. 1 Chit. C.
L. 317.

The defendant, however, has

no right to have a counsel or attorney, or
any person skilled in the law present as
an advocate on his behalf, it being a pre
liminary investigation and not conclusive

It is not unusual, except in the king's
bench, where the clerk of the grand ju

on him.

ries attends them, to permit the prosecu

432. 1 Chit. Rep. 217.

1 B. & C. 37.51.

3 B. & A.
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and other capital crimes, committed in Newfoundland, may be
inquired of and tried in any county in England. (10) Offences
against the black act, 9 Geo. I. c. 22., may be inquired of and

tried in any county in England, at the option of the prosecutor."
So felonies in destroying turnpikes, or works upon navigable
rivers, erected by authority of parliament, may, by statutes
8 Geo. II. c. 20. and 13 Geo. III. c. 84., (11) be inquired of and
tried in any adjacent county. By statute 26 Geo. II. c. 19. plun
dering or stealing from any vessel in distress or wrecked, or

breaking any ship contrary to 12 Ann. st. 2. c. 18.," may be
prosecuted either in the county where the fact is committed, or
in any county next adjoining; and, if committed in Wales,

then in the next adjoining English county: by which is under
stood to be meant such English county as by the statute 26
Hen. VIII. above mentioned, had before a concurrent jurisdic
tion with the great sessions of felonies committed in Wales."

Felonies committed out of the realm, in burning or destroying [305 |
the king's ships, magazines, or stores, may by statute 12 Geo.
III. c. 24. be inquired of and tried in any county of England,
or in the place where the offence is committed. By statute 13
Geo. III. c. 63. misdemesnors committed in India may be tried
upon informations or indictments in the court of king's bench
in England; and a mode is marked out for examining witnesses
by commission, and transmitting their depositions to the
court. (12) But in general, all offences must be inquired into
1 So held by all the judges, H. 11 Geo. III. in the case of Richard Mortis on a case
referred from the Old Bailey.
m See page 245.
n At Shrewsbury summer assizes, 1774, Parry and Roberts were convicted of plun
dering a vessel which was wrecked on the coast of Anglesey. It was moved in arrest
of judgment, that Chester and not Salop was the next adjoining English county. But
all the judges (in Mich. 15 Geo. III.) held the prosecution to be regular.

(10) See the 5 Geo. IV. c. 67. as to
courts in Newfoundland.

(11) This act is repealed by the 3Geo.
IV. c. 126. and the above provision is
not re-enacted.

(12) In addition to the above acts re
medying the inconveniences arising from
the common law principle respecting the
locality of the offences, are the following,
which will be considered as follows; viz.
Venue: 1. Where offence commenced or
consummated. 2. Where defendant ar

rested. 3. In adjacent county. 4. In any
county. 5. Where offence on boundaries
of county. 6. Where offence in Scot
land or Ireland.

7. Where offence on

high seas; and, lastly, Where offence be
yond the seas. See in general 1 Chit. C.

L. 179 to 189. a. 2 ed.

First, VENUE, where OFFENCE cox1

MENced on consu MMAted.—By the 43
Geo.III. c. 113. s. 5, accessories before the

fact to felonies committed within the body
of any county within the realm, or upon
the high seas, may be indicted and tried
either in the county in which the princi
pal felony was committed, or in that,
wherethey became such accessories; and
if on the high seas, then according to the
form pointed out by 33 Hen. VIII. c. 23.
Secondly, VENUE IN County when E
DEFENDANT AR Rested.—By the 2 Jac.

I. c. 11. persons guilty of bigamy may be
tried in the county where they are arrest
ed. This has been construed to mean,
that in which the defendant is confined in

How regu
lated at
common law.
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as well as tried in the county where the fact is committed. Yet
if larciny be committed in one county, and the goods carried
prison, Hut. 131.; or detained in custody.
R. & R. C. C. 48. By the 42 Geo.III. c.
81. s. 3. the offence of robbing the mail

may be prosecuted, if committed in Eng
land, in the county in which the party was
apprehended; and so if in Scotland. By
the 53 Geo. III. c. 108. s. 25. all criminal

offences against any of the stamp acts
may be determined, either in the place
where the offence is committed, or in that

where the parties were arrested. It is a
general rule, that where a statute creating
a new felony directs that it may be tried
in the county where the offender is appre
hended, without containing any negative
words, the provision is only cumulative,
and he may still be tried in the county
where the offence was committed,

1

Hale, 694.
Third, VENUE IN ADJAccNT Cou Nty.

—By the 38 Geo. III. c. 52. and 51 Geo.
III. c. 100. it is provided that bills of in
dictment for offences committed within

Mitted on Boux DAR1 fs of Cou Nties,

&c.—By the 59 Geo. III. c. 96, felonies
committed on stage coaches or other pub
lic carriages in the course of their journey
through several counties, may be tried in
any county through which the carriage
passed in the course of the journey; and
felonies committed on such carriages on
highways forming the boundaries of two
counties, or any where near the bounda
ries of two counties, may be tried in
either of the two counties. And by
sect. 2. of the same act, felonies on the

boundary of two or more counties, or
within five hundred yards thereof, may
be tried in either county. And by 59
Geo.III. c. 27. felonies committed in ves

sels in canals, navigable rivers, or inland
navigations, may be tried in any county
or city through which such vessel passed
in the course of the voyage or journey
during which such felony was committed;

the county of any city or town corporate,

and where the sides or banks of the canal,
&c. or the centre thereof, constitute the

may be preferred to the jury of the county

boundary of any two counties or cities,

next adjoining, at any sessions of oyer
and terminer or general gaol delivery;
and indictments found in the county of a
city or town corporate may be removed at
the instance of the prosecutor or defend
ant, and tried at the sessions of oyer and
terminer and gaol delivery for the adjoin
ing county.

the felony may be tried in either of such
counties or cities through which such ves
sel passed in the course of the voyage or
journey during which such felony was

Fourth, VENUE IN ANY County.—By

Sixthly, VENUE whene Orfence in
Scotland of IRELAND.—In general,
offences committed in Scotland and Ireland,
are indictable only there, and if the party
be apprehended here, he must be sent thi
ther for trial. To remedy this in the case
of larceny, by the 13Geo.III. c. 31.s, 4 &

the 9 Geo. II. c. 35. s. 26. assaults on

officers of the customs or excise may be
tried in any county. But this applies
only to assaults committed on officers,
when actually engaged in the duties of
their office. 4 T. R. 490. By the 19 Geo.
II. c. 34. s. 5. all offences relating to the
revenue may be prosecuted in any county.
12 East, 244. By the 59 Geo. III. c. 69.
s. 5. the offence of hiring and retaining a

committed; but the act does not affect

the admiralty jurisdiction, or commission
ers authorized under the statute 28 Hen.
VIII. c. 15.

5. and 44.Geo.III. c.92. ss. 7 & 8, offend-,
ers escaping with stolen property, from
one part of the United Kingdom to ano
ther, may be indicted in the county where

British soldier, to enlist in the service of

the same is found; and persons guilty of

a foreign potentate, &c. may, if com
mitted out of the realm, be tried in any
superior court, competent to try criminal
offences. And by the 37 Geo. III. c.70.
s.7. (made perpetual by 57 Geo.III. c.7.)
the offence of seducing sailors or soldiers
from their allegiance, or inciting them to
mutiny, or committing any traitorous
practice, whether on the high seas or in

receiving only, may be tried in the place
where they receive, without reference to
the place where the goods were originally
taken; see 1 East P. C. 772. By the 42

England, may be tried in any county.

fence committed on the high seas, or be
yond the realm, could be inquired of. But

Fifth, VENUE wil EN Offence coxt

Geo. III. c. 81. s. 3. the offence of robbing
the mail may be tried where the defendant
was apprehended.

Seventhly, VENUE whene Offence
on HIGH SEAs.-At common law no of
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into another, the offender may be indicted in either; for the
offence is complete in both." Or he may be indicted in Eng
o 1 Hal. P. C. 507.

by the statutes 28 Hen. VIII. c. 15. and 39

remedied by the 46 Geo.III. c. 54. which

Geo. III. c. 37. all offences committed on

enacts, that all treasons, &c. and other
offences whatever, committed on the sea,

the high seas, or in any haven, river,
creek, or place, where the admiral has or
pretends to have jurisdiction, may be tried
in any county of England, according to the
king's special commission. 35 Hen. VIII.
c. 2. By the 11 & 12 W. III. c. 7. s. 10.,

made perpetual by 6 Geo. I. c. 19., ac
cessories to acts of piracy shall be tried
under the provisions of the statute of
Henry; and by the first section of the
same statute, all offences committed at

sea are triable by a special commission
in any part of his majesty's dominions.
So the 1 Anne, st. 2. c. 9. s. 4., for pre
venting the destruction of ships by mas

or in any haven, river, creek, or place
where the admiral has jurisdiction, may
be tried according to the course of law
used for offences committed on land with

in the kingdom, in any of the king's
islands, plantations, colonies, dominions,
forts, or factories under his majesty's
commission, as therein directed to be

issued; and the commissioners appointed
shall have the same powers as commis
sioners appointed under the 28 Hen. VIII.
c. 15.

-

Eightly, Venue where OFFENce be
Yox d the Seas.-By the 43 Geo. III. c.

ters and mariners, and the 11 Geo. I. c.
29. s. 7., and the 33 Geo. III. c. 67., di

113. murderers and accessories before the

triable under the 28 Hen. VIII. c. 15., the

state, nor within the territories of the

39 Geo. III. c. 37. not extending to such
case. Russ. & R. C. C. 123. By 43 Geo.
III. c. 113. the offences of destroying, or

United States, by any person sailing or
belonging to any British vessel, or that
have sailed or quitted any British ship, to
live in such islands, &c. shall be punished
in any of his majesty's islands, colonies,
&c. under his majesty's commission, is

fact, and manslaughter committed abroad,
rect, that the offences created by the sta may be indicted and tried by a special
tute of Anne, and referred to in the suc
commission, in any county in England,
ceeding acts, shall be triable as provided . . and this though the offence be committed
by the 28 Hen.VIII. c. 15. And the 39 Geo. in the dominion of a foreign state, if the
III. c. 37. extends the provisions of the defendant and deceased be both British
statute of Henry to all offences committed subjects. R. & R. C. C. 294. By 57 Geo.
on the high seas, out of the body of any III. c. 53. s. 1. all murders and manslaugh
county of this realm, and which are there ters committed on land at Honduras by
fore now triable under the special com persons residing there, or in the islands
mission of his majesty. But piratically of New Zealand and Otaheite, or other
stealing a ship's anchor and cable, is a places not within the king's dominions,
capital offence by the marine laws, and nor subject to any European power or

procuring to be destroyed, any ship, with
in the body of a county of this realm,

may be tried in the same manner as other
felonies within the body of the county:
but if committed on high seas, they shall
be tried as directed by the 28 Hen. VIII.
c. 15.; and the 5th section provides, that
accessories before the fact, to felonies
committed on the high seas, may be in
dicted as prescribed by the statute 28
Hen. VIII. c. 15, that is, by special com
mission, in any county in England; and
the 37 Geo.III. c. 70.provides, that trea

sonable practices committed on the high
seas, shall be indictable in any county in
England, at the assizes.
Under the above acts, the offences

must be tried in this kingdom; but this is

sued under the 46 Geo. III. c. 54. in the
same manner as if the offence had been

committed on the high seas; and by 59
Geo. III. c. 44. s. 1. all murders, man

slaughters, rapes, robberies, and burgla
ries committed on land at Honduras,

may be tried within such settlement, un
der his majesty's commission, in the same
manner as is provided with respect to
crimes directed to be determined by the
46 Geo. III. c. 54. in any of his ma
jesty's islands, &c. But these acts do not
in any way repeal the provisions of the
33 Hen. VIII. c. 23. By 7 Ann. c. 21.s.
5. Scotchmen are punishable for all trea
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land, for larciny in Scotland, and carrying the goods with him
into England, or vice versá; or for receiving in one part of the
united kingdom goods that have been stolen in another.” But
for robbery, burglary, and the like, he can only be indicted
where the fact was actually committed; for though the carry
ing away and keeping of the goods is a continuation of the ori
ginal taking, and is therefore larciny in the second county, yet
it is not a robbery or burglary in that jurisdiction. And if a
person be indicted in one county for larciny of goods originally
taken in another, and be thereof convicted or stands mute, he

shall not be admitted to his clergy; provided the original
taking be attended with such circumstances, as would have

ousted him of his clergy by virtue of any statute made previous
Finding
of grand

jury. (14)

to the year 1691." (13)
When the grand jury have heard the evidence, if they think
it a groundless accusation, they used formerly to indorse on
the back of the bill, “ignoramus;” or, we know nothing of it;
intimating, that though the facts might possibly be true, that
truth did not appear to them: but now, they assert in English,
more absolutely, “not a true bill;” or, (which is the better
way) “not found;” and then the party is discharged without
P Stat. 13 Geo. III. c. 31.

q Stat. 25 Hen. VIII. c. 3.

sons and misprisions of treason, commit
ted on the high seas, or out of the realm
of Great Britain, by a special commission.
By the 12 Geo. III. c. 24. s. 2. setting on
fire, ships, arsenals, magazines, &c. out of

the realm, may be indicted in any county
within the kingdom, or at the place where
the offence was committed.

The crimes

of governors of his majesty's plantations
may, under 11 & 12 Wm. III. c. 12., be
tried in any county of England by special
commission. 1 Sess. Ca. 247.

And of

fences, not felonious, committed by per
sons in the king's service in the British co
lonies or plantations, may, by 42 Geo. III.
c. 85., be indicted and tried in England.
5 M. & S. 403. 8 East, 31.

By the 24th Geo. III. c. 25. all British

subjects holding offices under his majesty,
or the East India company, may be
brought to condign punishment for extor
tion and other misdemeanors committed

in the East Indies, upon an information
moved in, and granted by, the court of
king's bench, or exhibited by the attorney
general, or the East India company. And

such information may be tried by a spe

3 W. & M. c. 9.

cial commission, in which the commis

sioners shall be three judges, one from
each of the courts at Westminster, four

peers, and six members of the house of
commons, who are to be appointed ac
cording to the special directions of the
statute. These commissioners have power
to proceed, and to pronounce judgment
according to the common law of England,
and also to declare the party convicted
incapable of serving the East India com
pany; and such proceedings and judg
ment shall be final, and shall not be ques- .
tioned in any other court. By the 11 &
12 Geo. III. c. 12. governors and com
manders in chief might be prosecuted and
punished by the court of king's bench, or
by a special commission in England, for "
acts of oppression or crimes committed in
colonies and plantations beyond the seas.
(13) See further as to the rules of venue
at common law, and the mode of stating
the venue, 1 Chit. C. L. 2 ed.190 to 201.

See also, id. 201. as to changing the place
of trial.

(14) And see further as to the finding,
1 Chit. C. L. 8 ed. 322 to 325,
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farther answer. But a fresh bill may afterwards be preferred
to a subsequent grand jury. If they are satisfied of the truth
of the accusation, they then indorse upon it, “a true bill;” [306 )
anciently, “billa vera.” The indictment is then said to be
found, and the party stands indicted. But to find a bill there
must at least twelve of the jury agree : for so tender is the law
of England of the lives of the subjects, that no man can be
convicted at the suit of the king of any capital offence, unless
by the unanimous voice of twenty-four of his equals and neigh
bours: that is, by twelve at least of the grand jury, in the first
place, assenting to the accusation: and afterwards, by the whole
petit jury, of twelve more, finding him guilty, upon his trial.
But if twelve of the grand jury assent, it is a good presentment,
though some of the rest disagree.' And the indictment, when
so found, is publicly delivered into court.
Indictments must have a precise and sufficient certainty. (16) Requisites
of indict
. By statute 1 Hen. V. c. 5. all indictments must set forth the ments. (15)
r 2 Hal. P. C. 161.

(15) See in general 1 Chit. C. L. 2 ed.
168 to 304. Com. Dig. Indictment.
(16) The following general rules, as to
the form of the indictment, may be found
useful.

The indictment must state the

facts of the crime with as much certainty
as the nature of the case will admit.

Cowp. 682. 5 T. R. 611—623. There
fore, an indictment charging the defend
ant with obtaining money by false pre
tences, without stating what were the
particular pretences, is insufficient. 3 T.
R. 581.

The cases of indictment for

being a common scold or barrator, or for
keeping a disorderly house, or for conspi
racy, may be considered as exceptions to
the general rule. 2 T. R. 586. 1 T. R.
754. 2 B. & A. 205.

And an indictment

for endeavouring to incite a soldier to
commit an act of mutiny, or a servant to
rob his master, without stating the par
ticular means adopted, may also be con
sidered as an exception. 1 B. & P. 180.
The indictment ought to be certain to
every intent, and without any intendment
to the contrary. Cro. Eliz.490. Cro. Jac. 20.
But this strictness does not so far prevail,

134. 145.; and if the sense be clear, nice

objections ought not to be regarded, 5
East, 259.; and in stating mere matter of
inducement, not so much certainty is re
quired as in stating the offence itself.
1 Ventr. 170. Com. Dig. Indictment, G.
The charge must be sufficiently explicit
to support itself; for no latitude of inten
tion can be allowed to include anything
more than is expressed. 2 Burr. 1127.
2 M. & S. 381. And every crime must
appear on the face of the record with a
scrupulous certainty, Cald. 187., so that it
may be understood by every one, alleging
all the requisites that constitute the of.
fence; and that every averment must be
so stated, that the party accused may
know the general nature of the crime of
which he is accused, and who the ac

cusers are, whom he will be called upon to
answer, 1 T. R. 69. ; and as a branch of
this rule it is to be observed, that in de

scribing some crimes, technical phrases
and expressions are required to be used,
to express the precise idea which the law
entertains of the offence ; see the in
stances in the text. The offence must be

as to render an indictment invalid in con

positively charged, and not stated by way

sequence of the omission of a letter, which
does not change the word into another of
different signification, as undertood for
understood, and recev" for received, 1 Leach,

of recital, so that the words “that where

as” prefixed, will render it invalid. 2 Stra.
900. n. 1. 2 Lord Ray, 1363. Stating an

offence in the disjunctive is bad, 2 Stra.
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christian name, sirname, and addition of the state, and degree,
mystery, town, or place, and the county of the offender: and

all this to identify his person. (17) The time, (18) and place, (19)
are also to be ascertained by naming the day, and township, in
which the fact was committed : though a mistake in these
901.200, and see further, 1Chit. C. L.2 ed.

236. Repugnancy, in a material matter,
may be fatal to the indictment. 5 East,
254. But though the indictment must in
all respects be certain, yet the introduc
tion of averments altogether superfluous
and immaterial will seldom prejudice.
For if the indictment can be supported
without the words which are bad, they
may on arrest of judgment be rejected as
surplusage. 1 T. R. 322. 1 Leach, 474.
3 Stark. 26.; and see further as to repug
nancy and surplusage, 1 Chit. C. L. 2 ed.
332. 238. &c.

Presumptions of law need not be stated,
4M. & S. 105. 2 Wils. 147.; neither need
facts of which the court will ex officio take

notice. See ante, 3 vol. 293, n. (1). It is
not necessary to state a conclusion of law
resulting from the facts of a case, it suffices

stated in the indictment. 8 East, 52, 3.

1 T. R. 316. Cald. 554. Where an evil
intent accompanying an act is necessary
to constitute such act a crime, the intent
must be alleged in the indictment and
proved. 2 Stark. 245. R. & R. C. C. 365.
1 Hale, 561. 2 East P. C. 514, 5. 2 R. &
R. C. C. 317. Indictments must be in
English. 4 Geo. II. c. 26. 6Geo. II. c. 6.

But if any document in a foreign lan
guage, as a libel, be necessarily intro
duced, it should be set out in the original

tongue, and then translated shewing its
application, 6T. R. 162.7 Moore, 1.; but
it has been said to be both needless and
dangerous to translate it. 1 Saund. 242.
n: 1. By the same acts, statutes 4 Geo. II.
c. 26, and 6 Geo. II, c. 14., all indictments

must be in words at length, and therefore
no abbreviations can be admitted. 2 Hale,

to state the facts and leave the court to

170, n. g. Nor can any figures be allowed

draw the inference. 2 Leach, 941. Nei

in indictments, but all numbers must be

ther is it necessary to state mere matter
of evidence, which the prosecutor proposes

expressed in words at length; but to this
rule there is an exception, in case of for
gery, and threatening letters, when a fac
simile of the instrument forged must be
given in the indictment. 2 Hale, 170.

to adduce, unless it alters the offence; for
if so, it would make the indictment as

long as the evidence. 1 Stra. 139, 140.
Forst. 194.2 B. & A. 205. In general,
all matters of defence must come from the
defendant, and need not be anticipated
or stated by the prosecutor. 5 T. R. 84.
2 Leach, 580. 2 East, 19. And it is never

necessary to negative all the exceptions
which, by some other statute than that
which creates the offence, might render

it legal, for these must be shewn by de
fendant for his own justification. 2 Burr.
1036. 1 Bla. Rep. 230. Facts which lie
more peculiarly within the defendant's
than the prosecutor's knowledge, need
not be shewn with more than a certainty

146.

As to the insertion of several counts in
an indictment, see 1 Chit. C. L. 248 to

250.; and as to when part of a count may be
found, id. 250 to 252. As to the joinder
of several offences, id. 253 to 256. As to
variances, id. 2 ed. 293, 294. As to
the amendment of indictments, id. 297 to

298. ; and when an indictment may be
quashed, id. 299 to 304. As to the power
of a court of equity to stay indictment,
id. 2 ed. 304.

As to when an action as

well as an indictment may be brought,
See ante, 6.

to a common intent. 5 T. R. 607. Hawk.

(17) As to the statement of the name

b. 2. c. 25. s. 112. If notice be necessary
to raise the duty which the defendant is
alleged to have broken, it should be
averred; but where knowledge must be
presumed, and the event lies alike in the
knowledge of all men, it is never neces

and addition of the defendant, see 1 Chit.

sary either to state or prove it. 5 T. R.
621. If a request or demand is neces
sary to complete the offence, it must be

C. L. 2 ed. 202 to 210.; and see id. 211
to 217. as to the statement of the names

of prosecutor and third persons.
(18) As to the statement of time, see
in general, 1 Chit. C. L. 217 to 225.
(19) As to the statement of place and
venue, see 1 Chit. C. L. 2 ed. 193 to
200.
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points is in general not held to be material, provided the time
be laid previous to the finding of the indictment, and the place
to be within the jurisdiction of the court; unless where the
place is laid, not merely as a venue, but as part of the descrip
tion of the fact.” But sometimes the time may be very mate
rial, where there is any situation in point of time assigned for
the prosecution of offenders: as by the statute 7 Will. III.
c. 3. which enacts, that no prosecution shall be had for any of
the treasons or misprisions therein mentioned (except an assas
sination designed or attempted on the person of the king), un
less the bill of indictment be found within three years after the
offence committed:' and in case of murder, the time of the

death must be laid within a year and a day after the mortal
stroke was given. The offence itself must also be set forth with
clearness and certainty; and in some crimes particular words
of art must be used, which are so appropriated by the law to
express the precise idea which it entertains of the offence, that [307 )
no other words, however synonymous they may seem, are ca
pable of doing it. Thus, in treason, the facts must be laid to

be done, “treasonably and against his allegiance;” anciently,
“proditorie et contra ligeantiae suae debitum:” else the indictment
is void. In indictments for murder, it is necessary to say that
the party indicted “murdered,” not “killed,” or “slew,” the

other; which till the late statute was expressed in Latin by the
word “murdravit.” In all indictments for felonies, the adverb

“feloniously,” “felonice,” must be used ; and for burglaries
also, “burglariter,” or in English, “burglariously:” and all

these to ascertain the intent. In rapes, the word “rapuit,” or
“ravished,” is necessary, and must not be expressed by any
periphrasis; in order to render the crime certain. So in larci

nies also, the words “felonice cepit et asportavit, feloniously
took and carried away,” are necessary to every indictment;
for these only can express the very offence. (20) Also in in
dictments for murder, the length and depth of the wound should

in general be expressed, in order that it may appear to the
court to have been of a mortal nature: but if it goes through
the body, then its dimensions are immaterial, for that is

appa

rently sufficient to have been the cause of the death. Also,
where a limb, or the like, is absolutely cut off, there such de
scription is impossible." Lastly, in indictments, the value of
• 2 Hawk. P. C. 435.

t Fost. 249.

* See Vol. III. pag. 321.

* 5 Rep. 122.
(20) And see further as to technical phrases, 1 Chit. C. L. 2 ed. 239 to 245.
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the thing, which is the subject or instrument of the offence,
must sometimes be expressed. (21) In indictments for larcinies

this is necessary, that it may appear whether it be grand or
petit larciny; and whether entitled or not to the benefit of

clergy; in homicide of all sorts it is necessary; as the weapon
with which it is committed is forfeited to the king as a deodand.
Trial of a
thief taken
with the
mainour.

The remaining methods of prosecution are without any pre
vious finding by a jury, to fix the authoritative stamp of verisi
militude upon the accusation. One of these by the common
law, was when a thief was taken with the mainour, that is, with

the thing stolen upon him in manu. For he might, when so
[308 J detected flagrante delicto, be brought into court, arraigned, and

tried, without indictment: as by the Danish law he might be
taken and hanged upon the spot, without accusation or trial."

But this proceeding was taken away by several statutes in the
reign of Edward the Third “ though in Scotland a similar pro
cess remains to this day.” So that the only species of proceed
ing at the suit of the king, without a previous indictment or
presentment by a grand jury, now seems to be that of infor
matzon.
III. By 1N.
For MA

III. Informations are of two sorts: first, those which are

TioN. (22)

partly at the suit of the king, and partly at that of a subject;
At suit of the
and secondly, such as are only in the name of the king. The
king and the
subject
former are usually brought upon penal statutes, which inflict a
jointly.
penalty upon conviction of the offender, one part to the use of
the king, and another to the use of the informer; and are a
sort of qui tam actions (the nature of which was explained in a
former volume”), only carried on by a criminal instead of a
civil process: upon which I shall therefore only observe, that
by the statute 31 Eliz. c. 5. no prosecution upon any penal
statute, the suit and benefit whereof are limited in part to the
king and in part to the prosecutor, can be brought by any com

mon informer after one year is expired since the commission of
the offence; nor on behalf of the crown after the lapse of two
years longer; nor, where the forfeiture is originally given only
* Stiernh. de jure Sueon. l. 3. c. 5.
y Lord Kaims, I. 331.

x 2 Hal. P. C. 14.

* See Vol. III. pag. 162.

(21) As to the statement of value,
quantity, and kind of property, see 1

Dig. Information; Bac. Ab. Information;
2 Wooddeson, 560 to 564.; Williams J.

Chit. C. L. 2 ed. 235 to 238.

Information ; Dick. J. Information; 1
Chit. C. L. 2 ed. 841 to 877.

(22) As to criminal informations in
general, see Hawk, b, 2, c. 84, ; Com.
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to the king, can such prosecution be had after the expiration of
two years from the commission of the offence.
The informations that are exhibited in the name of the king At suit of the
alone, are also of two kinds: first, those which are truly and *::::::

properly his own suits, and filed er officio by his own imme- ***
diate officer, the attorney-general; secondly, those, in which,
though the king is the nominal prosecutor, yet it is at the rela
tion of some private person or common informer; and they are or for private

filed by the king's coroner and attorney in the court of king's"
bench, usually called the master of the crown-office,

who is for

this purpose the standing officer of the public. The objects of objects of
the king's own prosecutions, filed er officio by his own attorney- lº.

general, are properly such enormous misdemesnors, as peculi- [3091
arly tend to disturb or endanger his government, or to molest
or affront him in the regular discharge of his royal functions.
For offences so high and dangerous, in the punishment or pre
vention of which a moment's delay would be fatal, the law has
given to the crown the power of an immediate prosecution,
without waiting for any previous application to any other tribu
nal : which power, thus necessary, not only to the ease and
safety, but even to the very existence of the executive magis
trate, was originally reserved in the great plan of the English
constitution, wherein provision is wisely made for the due pre
servation of all its parts. The objects of the other species of objects of

informations, filed by the master of the crown-office upon the ...".
complaint or relation (23) of a private subject, are any gross vale person*
and notorious misdemesnors, riots, batteries, libels, and other

immoralities of an atrocious kind," not peculiarly tending to
disturb the government (for those are left to the care of the
attorney-general), but which, on account of their magnitude or
pernicious example, deserve the most public animadversion. (24)
a 2 Hawk. P. C. 260.

charge before they lend their sanction to
this extraordinary mode of prosecution.
They will observe the time of making the
application, and whether a long interval

evidence on which the charge is founded,
and weigh the probabilities which it
seems to offer: they will also examine the
character and motives of the applicant, at
least his share in the matter before them;
and they will look forward to the conse
quences of the measure they are requested
to grant, in the peculiar situation of the
defendant. 1 Bla. Rep. 542. In appli
cations of this nature for libels, the ap
plicant must, unless the charge be gene

has elapsed since the injury, and to what

ral, shew his innocence of the matter im

cause it may be fairly ascribed; also the

puted to him. See Dougl. 284. 387. 588.

(23) It must be upon oath. 4 & 5 W.
& M. c. 18.

(24) And see further as to for what
causes the court will grant this informa
tion, 1 Chit. C. L. 2 ed. 849 to 856. The

court will always take into consideration
the whole of the circumstances of the
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And when an information is filed, either thus, or by the attorney
general ex officio, it must be tried by a petit jury of the county
where the offence arises: after which, if the defendant be found

guilty, the court must be resorted to for his punishment. (25)
Observations
on this mode

of prosecu
tion, when
grantable in
general.

There can be no doubt but that this mode of prosecution by
information (or suggestion), filed on record by the king's attor
ney-general, or by his coroner or master of the crown-office in
the court of king's bench, is as ancient as the common law
itself." For as the king was bound to prosecute, or at least to
lend the sanction of his name to a prosecutor, whenever the
grand jury informed him upon their oaths that there was a suf
ficient ground for instituting a criminal suit: so, when these
his immediate officers were otherwise sufficiently assured that

a man had committed a gross misdemesnor, either personally
against the king or his government, or against the public peace
and good order, they were at liberty, without waiting for any

farther intelligence, to convey that information to the court of
[310 J king's bench by a suggestion on record, and to carry on the

prosecution in his majesty's name. But these informations (of
every kind) are confined by the constitutional law to mere mis
Not grantable demesnors only: for, whenever any capital offence is charged,
in capital of.
fences.
the same law requires that the accusation be warranted by the
oath of twelve men, before the party shall be put to answer it.
And, as to those offences, in which informations were allowed
as well as indictments, so long as they were confined to this

high and respectable jurisdiction, and were carried on in a legal
and regular course in his majesty's court of king's bench, the
subject had no reason to complain. The same notice was given,
the same process was issued, the same pleas were allowed, the
same trial by jury was had, the same judgment was given by
b 1 Show. 118.

1 Burr. 402. 6 T. R. 294. 4 id. 285.
5 B. & A. 595. 1 D. & R. 197. 2 Chit.

Rep. 163. In applications against ma
gistrates, the applicant must directly im

pute corrupt motives for the misconduct
complained of 3 B. & A. 432.

(25) If an information, or an indict
ment for a misdemeanor removed into the

court of king's bench by certiorari, be not
of such importance as to be tried at the
bar of the court, it is sent down by writ of

nisi prius into the county where the crime
is charged to have been committed, and
it is there tried by a common or special

jury, like a record in a civil action; and
if the defendant is found guilty, he must
afterwards receive judgment from the
court of king's bench. But where an in
dictment for treason or felony is removed

by certiorari, the law upon the subject
will be found fully stated by lord Hale in
2 P. C. 41.

If the treason or felony is to be tried
at nisi prius under the 14 Hen. VI. c. 1.,
then the court sends a transcript of the
record, and not the record itself. 2 Hal.
P. C. 3. 4 Co. 74.
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the same judges, as if the prosecution had originally been by
indictment.

But when the statute 3 Hen. VII. c. l. had ex

tended the jurisdiction of the court of star-chamber, the mem
bers of which were the sole judges of the law, the fact, and the

penalty; and when the statute 11 Hen. VII. c. 3. had permitted
informations to be brought by any informer upon any penal
statute, not extending to life or member, at the assises or before
the justices of the peace, who were to hear and determine the
same according to their own discretion; then it was, that
the legal and orderly jurisdiction of the court of king's bench
fell into disuse and oblivion, and Empson and Dudley, (the
wicked instruments of king Henry VII.) by hunting out obsolete
penalties, and this tyrannical mode of prosecution, with other
oppressive devices," continually harassed the subject, and

shamefully enriched the crown. The latter of these acts was
soon indeed repealed by statute 1 Hen. VIII. c. 6. but the
court of star-chamber continued in high vigour, and daily in

creasing its authority, for more than a century longer; till
finally abolished by statute 16 Car. I. c. 10.
Upon this dissolution of the old common law” authority of
the court of king's bench, as the custos morum of the nation,
being found necessary to reside somewhere for the peace and
good government of the kingdom, was again revived in prac
tice." And it is observable, that in the same act of parliament [311 J
which abolished the court of star-chamber, a conviction by in
formation is expressly reckoned up, as one of the legal modes
of conviction of such persons as should offend a third time
against the provisions of that statute. It is true, sir Matthew
Hale, who presided in this court soon after the time of such
revival, is said to have been no friend to this method of prose

cution: and, if so, the reason of such his dislike was probably.
the ill use which the master of the crown-office then made of .

his authority, by permitting the subject to be harassed with
vexatious informations, whenever applied to by any malicious

or revengeful prosecutor; rather than his doubt of their lega
lity, or propriety upon urgent occasions." For the power of
filing informations, without any control, then resided in the

breast of the master: and, being filed in the name of the king,
they subjected the prosecutor to no costs, though on trial they
c 1 And. 157.

d 5 Mod.464.

* Styl. Rep. 217.245. Styl, pract. Reg, tit. Information, pag, 187. (edit. 1657.)
2 Sid. 71,

1 Sid. 152.
* 5 Mod. 460.

f Stat. 16 Car. I. c. 10. § 6.
* 1 Saund. 301.

1 Sid. 174.

-
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proved to be groundless. This oppressive use of them, in the
times preceding the revolution, occasioned a struggle, soon
after the accession of king William,' to procure a declaration
of their illegality by the judgment of the court of king's bench.
But sir John Holt, who then presided there, and all the judges,
were clearly of opinion, that this proceeding was grounded on
the common law, and could not be then impeached. And, in
a few years afterwards, a more temperate remedy was applied
in parliament, by statute 4 and 5 W. & M. c. 18. which enacts,
that the clerk of the crown shall not file any information with
out express direction from the court of king's bench: and that

every prosecutor, permitted to promote such information, shall
give security by a recognizance of twenty pounds (which now
seems to be too small a sum) to prosecute the same with effect;
and to pay costs to the defendant, in case he be acquitted
thereon, unless the judge, who tries the information, shall cer

tify there was reasonable cause for filing it; and, at all events,
[312 J to pay costs, unless the information shall be tried within a year

after issue joined. But there is a proviso in this act, that it
shall not extend to any other informations than those which are
exhibited by the master of the crown-office: and, consequently,
informations at the king's own suit, filed by his attorney-gene
ral, are no way restrained thereby.
Informations
quowarranto.

There is one species of informations, still farther regulated
by statute 9 Ann. c. 20. viz. those in the nature of a writ of
quo warranto; which was shewn, in the preceding volume," to
be a remedy given to the crown against such as had usurped
or intruded into any office or franchise. The modern informa
tion tends to the same purpose as the ancient writ, being gene
rally made use of to try the civil rights of such franchises;
though it is commenced in the same manner as other informa
tions are, by leave of the court, or at the will of the attorney
general: being properly a criminal prosecution, in order to fine
the defendant for his usurpation, as well as to oust him from
his office; yet usually considered at present as merely a civil
proceeding. (26)

These are all the methods of prosecution at the suit of the
| M. 1 W. & M. 5 Mod. 459. Comb. 141. Far. 361. 1 Show. 106.

* See Vol. III. p. 262.
(26) Because an information in the
nature of a quo warranto is considered
merely as a civil proceeding, the court

of king's bench will grant a new trial,
though the verdict should have been given
for the defendant. 2 T. R. 484.
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king. There yet remains another, which is merely at the suit
of the subject, and is called an appeal..

IV. An
in thetosense
wherein
it isofhere
doesdone
not IV,
ºr *
signify
anyappeal,
complaint
a superior
court
an used,
injustice
PEAL.
by an inferior one, which is the general use of the word; but
it here means an original suit, at the time of its first commence
ment." An appeal therefore, when spoken of as a criminal
prosecution, denotes an accusation by a private subject against
another, for some heinous crime; demanding punishment on
account of the particular injury suffered, rather than for the

offence against the public. As this method of prosecution is
still in force, I cannot omit to mention it: but as it is very
little in use, on account of the great nicety required in con- [313 ]
ducting it, I shall treat of it very briefly; referring the stu
dent for more particulars to other more voluminous compila
tions." (27)

This private process, for the punishment of public crimes,
had probably its original in those times when a private pecu
niary satisfaction, called a weregild, was constantly paid to the
party injured, or his relations, to expiate enormous offences.
This was a custom derived to us, in common with other northern

nations," from our ancestors, the ancient Germans; among
whom, according to Tacitus,” “luitur homicidium certo armen
torum ac pecorum numero; recipitgue satisfactionem universa do
mus.” In the same manner by the Irish Brehon law, in case
of murder, the Brehon or judge was used to compound be
tween the murderer and the friends of the deceased who pro
secuted him, by causing the malefactor to give unto them, or
to the child or wife of him that was slain, a recompense which

they called an eriach." And thus we find in our Saxon laws
(particularly those of king Athelstan) the several weregilds
for homicide established in progressive order from the death of
the ceorl or peasant, up to that of the king himself.” And in
! It is derived from the French, “appeller,” the verb active, which signifies to call
upon, summon, or challenge one ; and not the verb neuter, which signifies the same
as the ordinary sense of “appeal” in English.
m 2 Hawk. P. C. ch. 23.
* Stiernh. de jure Sueon. l. 3. c. 4.

-

o de M. G. c. 21.

* And in another place, (c. 12.) “Delictis, promodo poenarum, equorum pecorumque
numero convicti muletantur. Pars muletae regi vel civitati; purs ipsi qui vindicatur, vel
propinquis ejus, ersolvitur.”
* Spenser's State of Ireland, p. 1513. edit. Hughes.
r Judic. Civit. Lund. Wilk. 71.

"The weregild of a ceorl was 266 thrysmas, that of the king 30,000; each thrysma'
(27) The whole law of this kind of
appeal is repealed by the 59 Geo. III.
WOL. 1W.

c. 46. See ante, 3 vol. 455.
2 c
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the laws of king Henry I., we have an account of what other
offences were then redeemable by weregild, and what were not
so." As therefore during the continuance of this custom, a
[ 314 J process was certainly given, for recovering the weregild by the

party to whom it was due; it seems that, when these offences
by degrees grew no longer redeemable, the private process was
still continued, in order to insure the infliction of punishment

upon the offender, though the party injured was allowed no
pecuniary compensation for the offence.

But, though appeals were thus in the nature of prosecutions
for some atrocious injury committed more immediately against
an individual, yet it also was anciently permitted, that any sub
ject might appeal another subject of high treason, either in the
courts of common law," or in parliament, or (for treasons com
mitted beyond the seas) in the court of the high constable and
marshal. The cognizance of appeals in the latter still conti
nues in force; and so late as 1631 there was a trial by battel
awarded in the court of chivalry, on such an appeal of treason:*

but that in the first was virtually abolished by the statutes
5 Edw. III. c. 9. and 25 Edw. III. c. 24., and in the second

expressly by statute 1 Hen. IV. c. 14. So that the only appeals

now in force, for things done within the realm, are appeals of
felony and mayhem.

An appeal of felony may be brought for crimes committed
either against the parties themselves, or their relations. The
crimes against the parties themselves are larciny, rape, and
arson. And for these, as well as for mayhem, the persons
robbed, ravished, maimed, or whose houses are burnt, may
institute this private process. The only crime against one's
relation, for which an appeal can be brought, is that of killing
him, by either murder or manslaughter. But this cannot be

brought by every relation: but only by the wife for the death
of her husband, or by the heir male for the death of his an
cestor; which heirship was also confirmed, by an ordinance

of king Henry the First, to the four nearest degrees of blood."
being equal to about a shilling of our present money. The weregild of a subject was
paid entirely to the relations of the party slain; but that of the king was divided ; one
half being paid to the public, the other to the royal family.
t c. 12.
"In Turkey this principle is still carried so far, that even murder is never prose
cuted by the officers of the government, as with us. It is the business of the next rela
tions, and them only, to revenge the slaughter of their kinsmen; and if they rather choose
(as they i.º. do) to compound the matter for money, nothing more is said about
it. (Lady M. W. Montague, lett. 42.)
w Britt. c. 22.
* By Donald lord Rea against David Ramsey. (Rushw. vol. 2, part 2. p. 112.)
y 1

..". 349.

* Mirr. c. 2. $ 7.
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It is given to the wife on account of the loss of her hus
band: therefore, if she marries again, before or pending her
appeal, it is lost and gone; or, if she marries after judg
ment, she shall not demand execution. The heir, as was said,
must also be heir male, and such a one as was the next heir [315]

by the course of the common law, at the time of the killing
of the ancestor. But this rule has three exceptions: 1. If
the person killed leaves an innocent wife, she only, and not
the heir, shall have the appeal: 2. If there be no wife, and the
heir be accused of the murder, the person, who next to him
would have been heir male, shall bring the appeal: 3. If the
wife kills her husband, the heir may appeal her of the death.

And, by the statute of Gloucester, 6 Edw. I. c. 9. all appeals
of death must be sued within a year and a day after the com
pletion of the felony by the death of the party: which seems
to be only declaratory of the old common law : for in the
Gothic constitutions we find the same “praescriptio annalis, quae
currit adversus actorem, side homicida ei non constet intra annum

a caede facta, nec quenquam interea arguat et accuset.”
These appeals may be brought previous to any indictment:
and if the appellee be acquitted thereon, he cannot be after
wards indicted for the same offence. In like manner as by
the old Gothic constitution, if any offender gained a verdict
in his favour, when prosecuted by the party injured, he was
also understood to be acquitted of any crown prosecution for
the same offence:” but, on the contrary, if he made his peace
with the king, still he might be prosecuted at the suit of the
party. And so, with us, if a man be acquitted on an indict
ment of murder, or found guilty, and pardoned by the king,
still he ought not (in strictness) to go at large, but be impri
soned or let to bail till the year and day be past, by virtue
of the statute 3 Hen. VII. c. 1. in order to be forthcoming to

answer any appeal for the same felony, not having as yet been
punished for it, though, if he hath been found guilty of man
slaughter on an indictment, and hath had the benefit of clergy,
and suffered the judgment of the law, he cannot afterwards be
appealed; for it is a maxim in law, that “nemo bis punitur pro
eodem delicto.”

Before this statute was made, it was not usual

to indict a man for homicide within the time limited for ap

peals; which produced very great inconvenience, of which more
hereafter.
* Stiernh. de jure Goth. l. 3. c. 4.

b Ibid. l. 1. c. 5.
2 c 2

* See pag. 335.
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If the appellee be acquitted, the appellor (by virtue of the
statute of Westm. 2. 13 Edw. I. c. 12.) shall suffer one year's

imprisonment, and pay a fine to the king, besides restitution of
damages to the party for the imprisonment and infamy which he
has sustained: and, if the appellor be incapable to make resti
tution, his abettors shall do it for him, and also be liable to im

prisonment. This provision, as was foreseen by the author of
Fleta,” proved a great discouragement to appeals; so that

thenceforward they ceased to be in common use.
If the appellee be found guilty he shall suffer the same
judgment, as if he had been convicted by indictment: but
with this remarkable difference; that on an indictment, which

is at the suit of the king, the king may pardon and remit the
execution; on an appeal, which is at the suit of a private sub
ject, to make an atonement for the private wrong, the king can
no more pardon it, than he can remit the damages recovered
on an action of battery." In like manner as, while the were
gild continued to be paid as a fine for homicide, it could not
be remitted by the king's authority.’ And the ancient usage
was, so late as Henry the Fourth’s time, that all the relations
of the slain should drag the appellee to the place of execu

tion:* a custom founded upon that savage spirit of family re
sentment, which prevailed universally through Europe after the
irruption of the northern nations, and is peculiarly attended to
in their several codes of law; and which prevails even now
among the wild and untutored inhabitants of America : as if
the finger of nature had pointed it out to mankind, in their rude
and uncultivated state." However, the punishment of the of
fender may be remitted and discharged by the concurrence of
all parties interested ; and as the king by his pardon may frus
trate an indictment, so the appellant by his release may dis
charge an appeal; “mam quilibet potest renunciare juri prose
introducto.”

[317]

These are the several methods of prosecution instituted by
the laws of England for the punishment of offences; of which
that by indictment is the most general. I shall therefore con
fine my subsequent observations principally to this method of
prosecution; remarking by the way the most material varia

tions that may arise, from the method of proceeding by either
information or appeal.
* l. 1. c. 34. § 48.
* LL. Edm. § 3.

e 2 Hawk. P. C. 392.
& M. 11 Hen. IV. 12. 3 Inst. 131.
* Robertson, Cha. W, i. 45.
i 1 Hal. P. C. 9.
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OF PROCESS UPON AN INDICTMENT.

We are next, in the fourth place, to inquire into the manner of Fouara,
issuing process, after indictment found, to bring in the accused ...”
to answer it. We have hitherto supposed the offender to be in *. ()
custody before the finding of the indictment; in which case he
is immediately (or as soon as convenience permits) to be ar
raigned thereon. But if he hath fled, or secretes himself, in
capital cases; or hath not, in smaller misdemesnors, been bound
over to appear at the assises or sessions, still an indictment
may be preferred against him in his absence; since, were he
present, he could not be heard before the grand jury against it.
And, if it be found, then process must issue to bring him into

court; for the indictment cannot be tried, unless he personally
appears: according to the rules of equity in all cases, and the
express provision of statute 28 Edw. III. c. 3. in capital ones,
that no man shall be put to death, without being brought to
answer by due process of law.
The proper process on an indictment for any petit misde-By venire

mesnor, or on a penal statute, is a writ of venire facias, which “
is in the nature of a summons to cause the party to appear.
And if by the return to such venire it appears, that the party
hath lands in the county whereby he may be distreined, then a
distress infinite shall be issued from time to time till he appears. Distress infi.
But if the sheriff returns that he hath no lands in his bailiwick, *

then (upon his non-appearance) a writ of capias shall issue, capias.

which commands the sheriff to take his body, and have him at
the next assises; and if he cannot be taken upon the first ca
pias, a second and third shall issue, called an alias, and a pluries

capias. But, on indictments for treason or felony, a capias is
the first process : and, for treason or homicide, only one shall.
be allowed to issue," or two in the case of other felonies, by sta
* See Append. § 1.
(1) As to process in general, see Dalt.
J. c. 193.; Com. Dig. Process, A. 1.; Burn

J. Process; Williams J. Process; 1 Chit.
C. L. 3 ed. 337 to 370.
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tute 25 Edw. III. c. 14., though the usage is to issue only one
in any felony; the provisions of this statute being in most
cases found impracticable." And so, in the case of misdemes
nors, it is now the usual practice for any judge of the court of
king's bench, upon certificate of an indictment found, to award

a writ of capias immediately, in order to bring in the defend
outlawry. (3) ant.(2) But if he absconds, and it is thought proper to pursue

him to an outlawry, then a greater exactness is necessary. For,
in such case, after the several writs have issued in a regular

number, according to the nature of the respective crimes, with

out any effect, the offender shall be put in the exigent in order
to his outlawry; that is, he shall be exacted, proclaimed, or
required to surrender, at five county courts; and if he be re
turned quinto eractus, and does not appear at the fifth exaction

or requisition, then he is adjudged to be outlawed, or put out
of the protection of the law; so that he is incapable of taking
the benefit of it in any respect, either by bringing actions or
otherwise. (3)
Punishment

-

The punishment for outlawries upon indictments, for misde

for outlawry.

mesnors, is the same as for outlawries upon civil actions (of

which, and the previous process by writs of capias, exigi facias,
and proclamation, we spoke in the preceding book"); viz. for
feiture of goods and chattels. But an outlawry in treason or
felony amounts to a conviction and attainder of the offence

charged in the indictment, as much as if the offender had been
found guilty by his country.”(4) His life is howeverstill under the
[320] protection of the law, as hath formerly been observed:" so that

though anciently an outlawed felon was said to have caput lupi
num, and might be knocked on the head like a wolf, by any one
that should meet him; because, having renounced all law, he
was to be dealt with as in a state of nature, when every one
b 2 Hal. P. C. 195.

* See pag. 178.

• See Vol.III. pag: 283, 284.
-

(2) Now by the 48 Geo. III. c. 58.

when any person is charged with an of
fence below the degree of felony, one of
the judges may, on an affidavit thereof, or
on the production of an indictment, or an
information filed, issue his warrant for

apprehending and holding him to bail;
and if he neglects or refuses to become
so bound, he may be committed to gaol

until he conforms, or is discharged.
(3) See further as to outlawry, 1 Chit.

d 2 Hal. P. C. 205.
* Mirr. c. 4. Co. Litt. 128.

C.L. 347 to 370. Bac. Ab. Outlawry.
(4) In most cases now in which a per
son convicted by a verdict is deprived of
clergy, a person outlawed will also be
ousted of clergy; yet some few instances
may perhaps still remain where a person
outlawed will have clergy, though if he
had been tried for the same offence, he

would not have been entitled to that pri
vilege. See Foster, 358. 2 Leach. Hawk.
481. 4 T. R. 543.
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that should find him might slay him: yet now, to avoid such
inhumanity, it is holden that no man is entitled to kill him
wantonly or wilfully; but in so doing is guilty of murder," un
less it happens in the endeavour to apprehend him." For any
person may arrest an outlaw on a criminal prosecution, either
of his own head, or by writ or warrant of capias utlagatum, in
order to bring him to execution. But such outlawry may be

frequently reversed by writ of error; the proceedings therein
being (as it is fit they should be) exceedingly nice and circum
stantial : and, if any single minute point be omitted or miscon

ducted, the whole outlawry is illegal, and may be reversed :
upon which reversal the party accused is admitted to plead to,

and defend himself against, the indictment.
Thus much for process to bring in the offender after indict-certiorari.(3)
ment found; during which stage of the prosecution it is, that
writs of certiorari facias are usually had, though they may be
had at any time before trial, to certify and remove the indict
ment, with all the proceedings thereon, from any inferior court
of criminal jurisdiction into the court of king's bench; which
is the sovereign ordinary court of justice in causes criminal.
And this is frequently done for one of these four purposes;
either, 1. To consider and determine the validity of appeals

or indictments and the proceedings thereon; and to quash
or confirm them as there is cause: or, 2. Where it is sur

mised that a partial or insufficient trial will probably be had
in the court below, the indictment is removed, in order to

have the prisoner or defendant tried at the bar of the court

of king's bench, or before the justices of nisi prius: or, 3. It
is so removed, in order to plead the king's pardon there: or,
4. To issue process of outlawry against the offender, in those

counties or places where the process of the inferior judges [32] ]
will not reach him."

Such writ of certiorari, when issued

and delivered to the inferior court for removing any record
or other proceeding, as well upon indictment as otherwise,
supersedes the jurisdiction of such inferior court, and makes
all subsequent proceedings therein entirely erroneous and
illegal; unless the court of king's bench remands the re
cord to the court below, to be there tried and determined.
g 1 Hal. P. C. 497.

* Bracton, fol. 125.

(5) As to this writ in general, see
Fitz. K. B. 245. a. ; Bac. Ab. Certiorari,
A.; Com. Dig, Certiorari, A. 1. ; Burn J.

i 2 Hal.

A

P. C. 210.

Certiorari; Williams J. Certiorari; 1
Chit. C. L. 2 ed. 371 to 40?.
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certiorari may be granted at the instance of either the prosecu
tor or the defendant: the former as a matter of right, the latter
as a matter of discretion; and therefore it is seldom granted to
remove indictments from the justices of gaol-delivery, or after
issue joined or confession of the fact in any of the courts
below."

At this stage of prosecution also it is, that indictments
found by the grand jury against a peer must in consequence of
a writ of certiorari be certified and transmitted into the court of

parliament, or into that of the lord high steward of Great Bri
tain; and that, in places of exclusive jurisdiction, as the two
universities, indictments must be delivered (upon challenge
and claim of cognizance) to the courts therein established by

charter, and confirmed by act of parliament to be there respec
tively tried and determined.
* 2 Hawk. P. C. 287.

4 Burr. 749.

322

CHAP. XXV.

OF ARRAIGNMENT AND ITS INCIDENTS.
WHEN the offender either appears voluntarily to an indictment, Firth, Ar

or was before in custody, or is brought in upon criminal pro-ºº."
cess to answer it in the proper court, he is immediately to be ciprº" ()
arraigned thereon; which is the fifth stage of criminal prose
cution.

-

To arraign, (2) is nothing else but to call the prisoner to the
bar of the court, to answer the matter charged upon him in the
indictment." (3) The prisoner is to be called to the bar by his
name; and it is laid down in our ancient books,” that, though
under an indictment of the highest nature, he must be brought
to the bar without irons, or any manner of shackles or bonds;
unless there be evident danger of an escape, and then he may
be secured with irons. But yet in Layer's case, A. D. 1722,
a difference was taken between the time of arraignment and
the time of trial; and accordingly the prisoner stood at the
bar in chains during the time of his arraignment.* (4)
When he is brought to the bar, he is called upon by name ...:
to hold up his hand: which, though it may seem a trifling cir-tºº.
cumstance, yet is of this importance, that by the holding up of
his hand constat de persona, and he owns himself to be of that
name by which he is called.” However, it is not an indispen

sable ceremony; for, being calculated merely for the purpose
a 2 Hal. P. C. 216.

* Bract. l. 3. de coron. c. 18. § 3. Mirr. c. 5. sect. 1. § 54. Flet. l. 1. c. 31. § 1. Brit.
c. 5. Staundf. P. C. 78. 3 Inst. 34. Kel. 10. 2 Hal. P. C. 219. 2 Hawk. P. C. 308.
d 2 Hal. P. C. 219.
• State Trials, WI. 230.

(1) See further as to arraignment and
its incidents, 1 Chit. C. L. 414 to 431.;
Burn's J. Arraignment; Williams J.
Arraignment.
(2) This word in Latin (lord Hale
says) is no other than ad rationem ponere,

dictment, assigning counsel, appearing
and defending by attorney, and defend
ing in forma pauperis, see 1 Chit. C. L.

3 ed. 403 to 414. post, 351.
(4) And it has since been held, that the
court has no authority to order the irons

and in French, ad reson, or abbreviated

to be taken off, till the prisoner has

a resn. 2 Hal. P. C. 216.

pleaded, and the jury are charged to try

(3) As to obtaining a copy of the in

him. Waite's case, Leach, 34.
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of identifying the person, any other acknowledgment will an
swer the purpose as well; therefore, if the prisoner obstinately
and contemptuously refuses to hold up his hand, but confesses
he is the person named, it is fully sufficient.” (5)
Reading the
indictment.

Then the indictment is to be read to him distinctly in the

English tongue (which was law, even while all other proceed
ings were in Latin), that he may fully understand his charge.
After which it is to be demanded of him, whether he be guilty
of the crime whereof he stands indicted, or not guilty. By

the old common law the accessory could not be arraigned till
the principal was attainted, unless he chose it; for he might
waive the benefit of the law: and therefore principal and acces
sory might, and may still, be arraigned, and plead, and also be
tried together But otherwise, if the principal had never been
indicted at all, and stood mute, had challenged above thirty
five jurors peremptorily, had claimed the benefit of clergy, had
obtained a pardon, or had died before attainder, the accessory
in any of these cases could not be arraigned : for non constitit
whether any felony was committed or no, till the principal was
attainted; and it might so happen that the accessory should
be convicted one day, and the principal acquitted the next,

which would be absurd. However, this absurdity could only
happen, where it was possible, that a trial of the principal
might be had, subsequent to that of the accessory; and there
fore the law still continues, that the accessory shall not be
tried, so long as the principal remains liable to be tried here
[324 ) after. But by statute 1 Ann. c. 9. (6) if the principal be once
convicted, and before attainder (that is, before he receives judg
ment of death or outlawry), he is delivered by pardon, the be
nefit of clergy, or otherwise; or if the principal stands mute,
or challenges peremptorily above the legal number of jurors,
so as never to be convicted at all; in any of these cases, in
which no subsequent trial can be had of the principal, the ac
cessory may be proceeded against, as if the principal felon had
been attainted; for there is no danger of future contradiction.
And upon the trial of the accessory, as well after as before the

conviction of the principal, it seems to be the better opinion, and
founded on the true spirit of justice,' that the accessory is at
• Raym. 408.
(5) It is not usual to require a peer to
hold up his hand. 2 Hale, 219, n. a.
Hawk. b. 2. c. 28. s. 2.

f Foster, 365, 4c.
(6) See also the 22 Geo. III. c. 58.
29 Geo. II. c. 30.
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liberty (if he can) to controvert the guilt of his supposed prin
cipal, and to prove him innocent of the charge, as well in point
of fact as in point of law.

When a criminal is arraigned, he either stands mute, or con- whaterini.
Jesses the fact; which circumstances we may call incidents to :*
the arraignment: or else he pleads to the indictment, which is
to be considered as the next stage of proceedings. But, first,
let us observe these incidents to the arraignment, of standing
mute, or confession.

I. Regularly a prisoner is said to stand mute, when, being 1. stand,
arraigned for treason, or felony, he either, 1. Makes no answer *
at all: or, 2. Answers foreign to the purpose, or with such
matter as is not allowable; and will not answer otherwise: or,

3. Upon having pleaded not guilty, refuses to put himself upon
the country.* If he says nothing, the court ought er officio to
impannel a jury to inquire whether he stands obstinately mute,
or whether he be dumb er visitatione Dei. If the latter appears
to be the case, the judges of the court (who are to be of coun
sel for the prisoner, and to see that he hath law and justice)
shall proceed to the trial, and examine all points as if he had

pleaded not guilty." But whether judgment of death can be

given against such a prisoner who hath never pleaded, and [325 J
can say nothing in arrest of judgment, is a point yet unde
termined."

If he be found to be obstinately mute (which a prisoner hath consequence.
been held to be that hath cut out his own tongue"), then, if it."
be on an indictment of high treason, it hath long been clearly
settled, that standing mute is an equivalent to a conviction,
and he shall receive the same judgment and execution.' And
as in this the highest crime, so also in the lowest species of

felony, viz. in petit larciny, and in all misdemesnors, standing
mute hath always been equivalent to conviction. But upon
appeals or indictments for other felonies, or petit treason, the
prisoner was not, by the ancient law, looked upon as convicted,
so as to receive judgment for the felony; but should, for his
obstinacy, have received the terrible sentence of penance, or
peine (which, as will appear presently, was probably nothing

more than a corrupted abbreviation of prisone) forte et dure.
s 2 Hal. P. C. 316.
* 3 Inst. 178,

i 2 Hai. P. C. 317.
11 Hawk. P. C. 329. 1 Hal. P. C. : 317.
~

h 2 Hawk. P. C. 327.
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Before this was pronounced the prisoner had not only trina
admonitio, but also a respite of a few hours, and the sentence
was distinctly read to him, that he might know his danger ;”
and, after all, if he continued obstinate, and his offerice was

clergyable, he had the benefit of his clergy allowed him, even
though he was too stubborn to pray it." Thus tender was the
law of inflicting this dreadful punishment; but if no other
means could prevail, and the prisoner (when charged with a
capital felony) continued stubbornly mute, the judgment was

then given against him without any distinction of sex or de
gree. A judgment, which was purposely ordained to be exqui
sitely severe, that by that very means it might rarely be put in
execution. (7)
The rack, or question, to extort a confession from criminals,
[326 J is a practice of a different nature; this having been only used

to compel a man to put himself upon his trial; that being a
species of trial in itself. And the trial by rack is utterly un
known to the law of England; though once when the dukes
of Exeter and Suffolk, and other ministers of Henry IV., had
laid a design to introduce the civil law into this kingdom as
the rule of government, for a beginning thereof they erected a
rack for torture; which was called in derision the Duke of

Exeter's daughter, and still remains in the tower of London;”
where it was occasionally used as an engine of state, not of

law, more than once in the reign of queen Elizabeth.” But
m 2 Hal. P. C. 320.
o 3 Inst. 35.

n 2 Hal. P. C. 321. 2 Hawk. P. C. 332.
P Barr. 92.496.

(7) Aulus Gellius with more truth has
made the same observation upon the
cruel law of the Twelve Tables, De inope
debitore secando, “ Eo consilio tanta imma
nitas parnae denuneiata est, me ad eam un

quam perveniretur;” for he adds, “ dissec
tum esse antiquitus neminem equidem neque
legi neque audiwi,” lib. 20. c. 1. But with
respect to the horrid, judgment of the

peine forte et dure, the prosecutor and the
court could exercise no discretion, or shew

no favour to a prisoner who stood obsti

nately mute. And in the legal history
of this country there are numerous in
stances of persons, who have had resolu
tion and patience to undergo so terrible a

viction by averdict. There is a memorable
story of an ancestor of an ancient family in
the north of England. In a fit of jealousy
he killed his wife; and put to death his

children who were at home, by throwing
them from the battlements of his castle:

and proceeding with an intent to destroy
his only remaining child, an infantnursed
at a farm-house at some distance, he was

intercepted by a storm of thunder and
lightning. This awakened in his breast
the compunctions of conscience. He de
sisted from his purpose, and having sur
rendered himself to justice in order to
secure his estates to this child, he had
the resolution to die under the dreadful

death in order to benefit their heirs by pre

judgment of peine forte et dure.—Chris

venting a forfeiture of their estates, which

tian's note.

would have been the consequence of a con
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when, upon the assassination of Williers duke of Buckingham
by Felton, it was proposed in the privy council to put the
assassin to the rack, in order to discover his accomplices; the

judges being consulted, declared unanimously, to their own
honour and the honour of the English law, that no such pro
ceeding was allowable by the laws of England." It seems
astonishing that this usage of administering the torture, should

be said to arise from a tenderness to the lives of men: and yet
this is the reason given for its introduction in the civil law,
and its subsequent adoption by the French and other foreign
nations: viz. because the laws cannot endure that any man
should die upon the evidence of a false, or even a single wit
ness; and therefore contrived this method that innocence should
manifest itself by a stout denial, or guilt by a plain confession.
Thus rating a man's virtue by the hardiness of his constitution,
and his guilt by the sensibility of his nerves!—But there needs
only to state accurately, in order most effectually to expose
this inhuman species of mercy, the uncertainty of which, as a
test and criterion of truth, was long ago very elegantly pointed
out by Tully: though he lived in a state wherein it was usual
to torture slaves in order to furnish evidence: “tamen,” says [327 I

he, “illa tormenta gubernat dolor, moderatur natura cujusque
tum animi tum corporis, regit quaesitor, flectit libido, corrumpit
spes, infirmat metus, ut in tot rerum angustiis nihil veritati loci
relinquatur.”
The English judgment of penance for standing "mute was
as follows: that the prisoner be remanded to the prison from
whence he came; and put into a low, dark chamber; and there

be laid on his back, on the bare floor, naked, unless where de
cency forbids: that there be placed upon his body as great a
weight of iron as he could bear, and more; that he have no
sustenance, save only, on the first day, three morsels of the
worst bread; and, on the second day, three draughts of stand
ing water, that should be nearest to the prison-door; and in
this situation this should be alternately his daily diet till he
died, or (as anciently the judgment ran) till he answered."
q Rushw. Coll. i. 638.

* Col. 1.9. t. 41. l. 8. & t. 47. l. 16. Fortesq. de LL. Ang. c. 22.
* The marquis Beccaria (ch. 16.), in an exquisite piece of raillery, has proposed
this problem, with a gravity and precision that are truly mathematical; “The force
of the muscles and the sensibility of the nerves of an innocent person being given, it

is required to find the degree of pain necessary to make him confess himself guilty of
a given crime.”

t Pro Sulla. 28.

u 2 Hal. P. C. 319.

2 Hawk. P. C. 329.

* Britton, c. 4. & 22. Flet. l. 1. t. 34. § 33.
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It hath been doubted whether this punishment subsisted at
the common law," or was introduced in consequence of the
statute Westm. 1.3 Edw. I. c. 12.* which seems to be the better

opinion. For not a word of it is mentioned in Glanvil or
Bracton, or in any ancient author, case, or record (that hath
yet been produced), previous to the reign of Edward I.; but
there are instances on record in the reign of Henry III., where
persons accused of felony, and standing mute, were tried in a
particular manner, by two successive juries, and convicted: and
it is asserted by the judges in 8 Hen. IV. that, by the common
law before the statute, standing mute on an appeal amounted
to a conviction of the felony.” This statute of Edward I. di
[328] rects such persons “as will not put themselves upon inquests
of felonies before the judges at the suit of the king, to be

put into hard and strong prison (soient mys en la prisone fort
et dure) as those which refuse to be at the common law of the

land.” And, immediately after this statute, the form of the
judgment appears in Fleta and Britton to have been only a

very strait confinement in prison, with hardly any degree of
sustenance; but no weight is directed to be laid upon the
body, so as to hasten the death of the miserable sufferer: and
indeed any surcharge of punishment on persons adjudged to
penance, so as to shorten their lives, is reckoned by Horne in
the mirror" as a species of criminal homicide. It also clearly
appears, by a record of 31 Edw. III,” that the prisoner might
then possibly subsist for forty days under this lingering pu
nishment. I should therefore imagine that the practice of

loading him with weights, or, as it was usually called, pressing
him to death, was gradually introduced between 31 Edw. III,
and 8 Hen. IV., at which last period it first appears upon our
books; being intended as a species of mercy to the delinquent,
by delivering him the sooner from his torment: and hence I
presume it also was, that the duration of the penance was then
first "altered; and instead of continuing till he answered, it was
directed to continue till he died, which must very soon happen

under an enormous pressure.
The uncertainty of its original, the doubts that were con
ceived of its legality, and the repugnance of its theory (for it
w 2 Inst. 179.
x Staundf. P. C. 149.

2 Hal. P. C. 322. 2 Hawk. P. C. 330.
Barr. 82.
y Emlyn on 2 Hal. P. C.

322.

* Al common ley, avant le statute de West. 1. c. 12. si ascun ust estre appeal, et ust estre
mute, ill serra convict de felony. (M.8 Hen. IV. 2.)
* ch. 1. $9.
b 6 Raym. 13.
c Yearb. 8 Hen. IV. 1.
* Et fuit dit, que le contraire avait estre fuit devant ces heurs. (Ibid. 2.)
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was rarely carried into practice) to the humanity of the laws of
England, all concurred to require a legislative abolition of this
cruel process, and a restitution of the ancient common law;
whereby the standing mute in felony, as well as in treason and
in trespass, amounted to a confession of the charge. Or, if
the corruption of the blood and the consequent escheat in fe
lony had been removed, the judgment of peine forte et dure might
perhaps have still innocently remained, as a monument of the [329]

savage rapacity with which the lordly tyrants of feodal anti
quity hunted after escheats and forfeitures; since no one would
ever have been tempted to undergo such a horrid alternative.
For the law was, that by standing mute, and suffering this
heavy penance, the judgment, and of course the corruption of
the blood and escheat of the lands, were saved in felony and
petit treason, though not the forfeiture of the goods: and there
fore this lingering punishment was probably introduced, in
order to extort a plea: without which it was held that no
judgment of death could be given, and so the lord lost his
escheat. But in high treason, as standing mute is equivalent
to a conviction, the same judgment, the same corruption of
blood, and the same forfeitures always attended it, as in other
cases of conviction." And very lately to the honour of our
laws, it hath been enacted by statute 12 Geo. III. c. 20. that
every person who, being arraigned for felony and piracy, shall
stand mute or not answer directly to the offence, shall be con
victed of the same, and the same judgment and execution
(with all their consequences in every respect) shall be there
upon awarded, as if the person had been convicted by verdict
or confession of the crime.(8) And thus much for the de

mesnor of a prisoner upon his arraignment, by standing mute;
which now, in all cases, amounts to a constructive confession.

II. The other incident to arraignments, exclusive of the plea, the
3. Confesses
fact.
is the prisoner's actual confession of the indictment. Upon a
e 2 Hawk. P. C. 331.

(8) Two instances have occurred since
the passing of this statute, of persons who
refused to plead, and who in consequence
were condemned and executed.

One was

at the Old Bailey, for murder, in 1777;
the other was for burglary, at the summer
assizes at Wells, in 1792. It might per

than a confession." For it would operate
more powerfully as an example, and be
more satisfactory to the minds of the
public, if the prisoner should suffer death
after a public manifestation of his guilt
by evidence, than that he should be order

haps have been a greater improvement of

ed for execution only from the presump
tion which arises from his obstinate si

the law, if the prisoner's silence had been

lence.—Mr. Christian's note.

considered a plea of not guilty, rather
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simple and plain confession, the court hath nothing to do but
to award judgment: but it is usually very backward in receiv
ing and recording such confession, out of tenderness to the
life of the subject; and will generally advise the prisoner to re
tract it, and plead to the indictment'.
But there is another species of confession, which we read
much of in our ancient books, of a far more complicated kind,
which is called approvement. And that is when a person, in
[330] dicted of treason or felony, and arraigned for the same, doth
confess the fact before plea pleaded; and appeals or accuses
others, his accomplices, in the same crime, in order to obtain

Approve
ment.

his pardon. In this case he is called an approver or prover,
probator, and the party appealed or accused is called the ap

pellee. Such approvement can only be in capital offences; and
it is, as it were, equivalent to an indictment, since the appellee

is equally called upon to answer it: and if he hath no reason
able and legal exceptions to make to the person of the approver,
which indeed are very numerous, he must put himself upon his

trial, either by battel, or by the country; and if vanquished or
found guilty, must suffer the judgment of the law, and the ap
prover shall have his pardon er debito justitae. On the other
hand, if the appellee be conqueror, or acquitted by the jury,
the approver shall receive judgment to be hanged, upon his
own confession of the indictment; for the condition of his
pardon has failed, viz. the conviction of some other person,
and therefore his conviction remains absolute.

But it is purely in the discretion of the court to permit the
approved thus to appeal, or not: and, in fact, this course of
admitting approvements hath been long disused : for the truth
was, as sir Matthew Hale observes, that more mischief hath

arisen to good men by these kind of approvements, upon false
and malicious accusations of desperate villains, than benefit to
the public by the discovery and conviction of real offenders.
And therefore, in the times when such appeals were more

frequently admitted, great strictness and nicety were held
therein: though, since their discontinuance, the doctrine of
approvements is become a matter of more curiosity than use.
I shall only observe, that all the good, whatever it be, that can
be expected from this method of approvement, is fully provided
for in the cases of coining, robbery, burglary, house-breaking,
f 2 Hal. P. C. 225.

* 2 Hal. P. C. ch. 29.

2 Hawk. P. C. ch. 24.
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horse-stealing, and larciny to the value of five shillings from
shops, warehouses, stables, and coach-houses, by statutes 4 &.
5 W. & M. c. 8., 6 & 7 W. III. c. 17., 10 & 11 W. III. c. 23., [ 331 I

and 5 Ann. c. 31., which enact, that if any such offender, being
out of prison, shall discover two or more persons, who have
committed the like offences, so as they may be convicted

thereof; he shall in case of burglary or house-breaking receive
a reward of 40l. (9) and in general be entitled to a pardon of
all capital offences, excepting only murder and treason; and
of them also in the case of coining." And if any such person,
having feloniously stolen any lead, iron, or other metal, shall
discover and convict two offenders of having illegally bought
or received the same, he shall by virtue of statute 29 Geo. II.
c. 30. be pardoned for all such felonies committed before such
discovery. (10) It hath also been usual for the justices of the
peace, by whom any persons charged with felony are committed

to gaol, to admit some one of their accomplices to become a
witness (or, as it is generally termed, king's evidence) against
his fellows; upon an implied confidence, which the judges of

gaol-delivery have usually countenanced and adopted, that if

such accomplice makes a full and complete discovery of that
and of all other felonies to which he is examined by the ma

gistrate, and afterwards gives his evidence without prevarica
tion or fraud, he shall not himself be prosecuted for that or any
other previous offence of the same degree.' (11)
h The pardon for discovering offences against the coinage act of 15 Geo. II. c. 28.
extends only to all such offences.

The king v. Rudd; Mich. 16 Geo. III. on a case reserved from the Old Bailey,
Oct. 1775.

(9) This reward is now abolished, see
ante, 295. note (18).

two or more without the testimony of one
of them, the magistrate may encourage a

(10) The persons described in the

his pardon, lord Mansfield says, have a

hope that he, who will behave fairly and
disclose the whole truth, and bring the
others to justice, shall himself escape pu
nishment. But this discretionary power
exercised by the justices of peace is

right to a pardon. Cowp. 534.

founded in practice only, and cannot con

above statutes, and also those persons to
whom the king, by special proclamation
in the Gazette or otherwise, has promised

(11) In the case of Mrs. Rudd, in

trol the authority of the court of gaol

which this subject is clearly and ably ex
plained by lord Mansfield, and again by
Mr. J. Aston, in delivering the opinion

delivery, and exempt at all events the ac
complice from being prosecuted. A mo

tion is always made to the judge for leave

of all the judges, (Cowp. 331.) it is laid

to admit an accomplice to be a witness,

down that no authority is given to a jus

and unless he should see some particular

tice of peace to pardon an offender, and

reason for a contrary conduct, he will

to tell him he shall be a witness at all

prefer the one to whom this encourage

events against others. But where the
evidence appears insufficient to convict

ment has been given by the justice of
peace. This admission to be a witness

WOL. IV.

2 D
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amounts to a promise of a recommenda
tion to mercy, upon condition that the
accomplice make a full and fair dis

warrant the extent of that position, for
the decision of that case, and what is

advanced by Mr. J. Aston (Cowp. 341.),

closure of all the circumstances of the

and as the editor conceives the reason

crime, for which the other prisoners are

and principles of this doctrine, will not
extend the claim of the witness to mercy
beyond those offences in which he has
been connected with the prisoners, and
concerning which he has previously un
dergone an examination. And with re
gard to these crimes he may be cross
examined by the counsel for the prisoner,
but of course he may refuse to criminate
himself of other charges, against which
that prosecution affords him no protec

tried, and in which he has been con

cerned in concert with them. Upon fail

ure on his part with this condition, he
forfeits all claim to protection. And upon

a trial some years ago at York, before
Mr. J. Buller, the accomplice, who was
admitted a witness, denied in his evi
dence all that he had before confessed,

upon which the prisoner was acquitted;
but the judge ordered an indictment to be
preferred against this accomplice for the
same crime, and upon his previous con

tion. The evidence and information of

an accomplice taken according to the

fession, and other circumstances, he was

statutes 1 & 2 Ph. & M. c. 13. and 2 & 3

convicted and executed. And if the jury
were satisfied with his guilt, there can
be no question with regard both to the
law and justice of the case.
The learned commentator says, that
the accomplice thus admitted a witness,
shall not afterwards be prosecuted for
that or any other previous offence of the
same degree. Mrs. Rudd's case does not

Ph. & M. c. 10, may be read against a
prisoner, upon proof of the death of the
accomplice; but it can have no effect, un
less it is corroborated in the same man

ner as his living testimony. Westbeer's
case, Leach, 14.—Mr. Christian's note,
See further, as to the evidence of an ac

complice, 1 Chitty's Crim. L. 603, and
Stark. on Evid, part IV. 17.
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OF PLEA, AND ISSUE.
plea of the prisoner, or defensive sixth.
PLEA AND
matter alleged by him on his arraignment, if he does not con issur. (1)

We are now to consider the

fess or stand mute. This is either, 1. A plea to the jurisdiction;

2. A demurrer; 3. A plea in abatement; 4. A special plea in
bar; or, 5. The general issue.
of
Formerly there was another plea, now abrogated, that of sanc Plea
sanctuary.
tuary; which is however necessary to be lightly touched upon,
as it may give some light to many parts of our ancient law: it

being introduced and continued during the superstitious vene
ration that was paid to consecrated ground in the times of po
pery. First then, it is to be observed, that if a person accused

of any crime (except treason, wherein the crown, and sacrilege,
wherein the church, was too nearly concerned) had fled to any
church, or church-yard, and within forty days after went in
sackcloth and confessed himself guilty before the coroner, and

declared all the particular circumstances of the offence; and
thereupon took the oath in that case provided, viz. that he ab
jured the realm, and would depart from thence forthwith at the

port that should be assigned him, and would never return with
out leave from the king; he by this means saved his life, if he
observed the conditions of the oath, by going with a cross in

his hand, and with all convenient speed, to the port assigned,
and embarking. For if, during this forty days’ privilege of
sanctuary, or in his road to the sea-side, he was apprehended

and arraigned in any court, for this felony, he might plead the
privilege of sanctuary, and had a right to be remanded, if taken
out against his will.” But by this abjuration his blood was at
tainted, and he forfeited all his goods and chattels.” The im

munity of these privileged places was very much abridged by
the statutes 27 Hen. VIII. c. 19. and 32 Hen. VIII. c. 12. And
a Mirr. c. 1. § 13.2 Hawk. P. C. 335.

(1) As to pleas in general, in origi.

b2 Hawk. P. C. 52.

432 to 475.

mal proceedings, see 1 Chit. C. L. 2 ed.
2 D2

(338
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now by the statute 21 Jac. I. c. 28. all privilege of sanctuary,
and abjuration consequent thereupon, is utterly taken away
and abolished.

Plea of
benefit of

clergy.

Formerly also the benefit of clergy used to be pleaded before
trial or conviction, and was called a declinatory plea ; which
was the name also given to that of sanctuary." But, as the
prisoner upon a trial has a chance to be acquitted, and totally
discharged; and, if convicted of a clergyable felony, is entitled
equally to his clergy after as before conviction; this course is
extremely disadvantageous; and therefore the benefit of clergy
is now very rarely pleaded; but, if found requisite, is prayed
by the convict before judgment is passed upon him.
I proceed, therefore, to the five species of pleas before men
tioned.

I. PLEA ro
the Ju
Risdiction.

I. A plea to the jurisdiction, is where an indictment is taken
before a court, that hath no cognizance of the offence; as if a

man be indicted for a rape at the sheriff's tourn, or for treason
at the quarter sessions: in these, or similar cases, he may ex

cept to the jurisdiction of the court, without answering at all
to the crime alleged." (2)
II. DEMUR
RER. (3)

II. A demurrer to the indictment. This is incident to cri

minal cases, as well as civil, when the fact as alleged is allowed
to be true, but the prisoner joins issue upon some point of law
in the indictment, by which he insists that the fact, as stated,

is no felony, treason, or whatever the crime is alleged to be.
Thus, for instance, if a man were indicted for feloniously steal
ing a greyhound; which is an animal in which no valuable pro
perty can be had, and therefore it is not felony, but only a civil
trespass, to steal it: (4) in this case the party indicted may
c 2 Hal. P. C. 236.

(2) An affidavit of the truth of the plea
must be made.

In some cases the defendant may take

d Ibid. 256.

583.; and an objection to the jurisdiction,
apparent on the face of the proceedings,

may be taken advantage of on demurrer.

advantage of the want of jurisdiction, un
der the plea of not guilty; as where a

1 T. R. 316.

statute, directs the offence shall be tried

Chit. C. L. 2 ed. 439 to 443. Hawk. b. 2.
c. 31. s. 5. Burn J. Demurrer. Williams

only within a certain boundary, or by
certain magistrates, 1 East, 352.; or where
the objection proves, that no court in

England can try the indictment, 6 East,

-

(3) As to demurrers in general, see 1

J. Demurrer.

(4) But see the 10 Geo. III. c. 18. as
to the offence of dog-stealing.
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demur to the indictment; denying it to be felony, though he
confesses the act of taking it. Some have held," that if, on
demurrer, the point of law be adjudged against the prisoner, he

shall have judgment and execution, as if convicted by verdict.
But this is denied by others,' who hold, that in such case he
shall be directed and received to plead the general issue, not
guilty, after a demurrer determined against him. (5) . Which

appears the more reasonable, becaue it is clear, that if the pri
soner freely discovers the fact in court, and refers it to the
opinion of the court, whether it be felony or no; and upon the
fact thus shewn it appears to be felony; the court will not re
cord the confession, but admit him afterwards to plead not
guilty." And this seems to be a case of the same nature, being
for the most part a mistake in point of law, and in the conduct
of his pleading; and though a man by mispleading may in
some cases lose his property, yet the law will not suffer him
by such niceties to lose his life. However, upon this doubt,
demurrers to indictments are seldom used: since the same ad

vantages may be taken upon a plea of not guilty; or after
wards in arrest of judgment, when the verdict has established
the fact.

III. A plea in abatement is principally for a misnosmer, a III. Plea
wrong name, or false addition to the prisoner. As, if James ...;
Allen, gentleman, is indicted by the name of John Allen, esquire,
he may plead that he has the name of James, and not of John;
and that he is a gentleman, and not an esquire. And, if either
fact is found by a jury, then the indictment shall be abated, as
writs or declarations may be in civil actions; of which we
spoke at large in the preceding volume." But, in the end,

there is little advantage accruing to the prisoner by means of [335 J
these dilatory pleas; because, if the exception be allowed, a
new bill of indictment may be framed, according to what the
prisoner in his plea avers to be his true name and addition.
For it is a rule, upon all pleas in abatement, that he, who takes

advantage of a flaw, must at the same time shew how it may
e 2 Hal. P. C. 257.

f 2 Hawk. P. C. 334.

52 Hal. P. C. 225.

*See Vol. III. pag. 302.

(5) This rule holds good in indict-

-

2 Hale, 236 to 239. Hawk. b. 2. c. 34.

ments for felonies, but not for misdemea-

Com. Dig. Abatement. Bac. Ab. Abate

nors. 8 East, 112.

ment.

(6) As to pleasin abatement in general, see 1 Chit. C. L. 2 ed. 445 to 451.

An affidavit of the truth of the

plea must be filed, 4 & 5 Ann, c. 16,
s. 11.
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be amended.

Let us therefore next consider a more substan

tial kind of plea, viz.

Iv, special IV. Special pleas in bar; which go to the merits of the in
:*" dictment, and give a reason why the prisoner ought not to an
swer it at all, nor put himself upon his trial for the crime
alleged. These are of four kinds: a former acquittal, a former
conviction, a former attainder, or a pardon, There are many

other pleas, which may be pleaded in bar of an appeal; but
these are applicable to both appeals and indictments.

:*
cquit. (7)

1. First, the plea of autrefoits acquit, or a former acquittal, is
-

-

-

grounded on this universal maxim of the common law of Eng
land, that no man is to be brought into jeopardy of his life,
more than once for the same offence.

And hence it is allowed

as a consequence, that when a man is once fairly found not
guilty upon any indictment, or other prosecution, before any
court having competent jurisdiction of the offence, he may
plead such acquittal in bar of any subsequent accusation for
the same crime.(8) Therefore an acquittal on an appeal is a
good bar to an indictment on the same offence. And so also
was an acquittal on an indictment a good bar to an appeal, by
the common law:" and therefore, in favour of appeals, a general
practice was introduced, not to try any person on an indict
ment of homicide, till after the year and day, within which ap
peals may be brought, were past; by which time it often hap
pened that the witnesses died, or the whole was forgotten. To
remedy which inconvenience, the statute 3 Hen. VII. c. 1.

enacts, that indictments shall be proceeded on, immediately,
[336 l at the king's suit, for the death of a man, without waiting for

bringing an appeal; and that the plea of autrefoits acquit on an
indictment, shall be no bar to the prosecuting of any appeal.
2. Autrefois

2. Secondly, the plea of autrefoits convict, or a former convic

convict. (9)

* 2 Hawk. P. C. ch. 23.

J 3 Mod. 194.

k 2 Hawk. P. C. 373,

(7) As to this plea in general, see 1

his life or liberty was not merely in ima

Chit. C. L. 2 ed. 452 to 461. 2 Hale, 210

ginary, but in actual, danger; and conse.

to 250. Hawk, b. 2. c. 35. Com. Dig.
Indictment, L. Burn J. Indictment, XI.

quently in which there was no material
error. 4 Co. Rep. 39, 40. 1 Leach, 448.

4 to 45. and see the notes on the precedents of that plea, in 4Chit. Cr. L. 2 ed.
(8) The general rule upon this subject

2 Hale, 248. Hawk. b. 2. c. 35. s. 8.
3 B. & C. 502. 1 B. & B, 473.

is, that the previous indictment must have
been one upon which the defendant could

(9) As to this plea in general, see 1
Chit. C. L. 462, 3, 2 Hale, 251 to 255.
Hawk. b. 2. c. 86. s. 10 to 17. Burn J.

legally have been convicted; upon which

Indictment, XI.
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tion for the same identical crime, though no judgment was ever

given, or perhaps will be (being suspended by the benefit
of clergy or other causes), is a good plea in bar to an indict
ment. And this depends upon the same principle as the for
mer, that no man ought to be twice brought in danger of his
life for one and the same crime.' Hereupon it has been held,
that a conviction of manslaughter, on an appeal or an indict
ment, is a bar even in another appeal, and much more in an in
dictment, of murder; for the fact prosecuted is the same in both,
though the offences differ in colouring and in degree. It is to
be observed, that the pleas of autrefoits acquit and autrefoits
convict, or a former acquittal, and former conviction, must be
upon a prosecution for the same identical act and crime. But
the case is otherwise, in

3. Thirdly, the plea of autrefoits attaint, or a former attainder; s. Autºſol,

which is a good plea in bar, whether it be for the same or any “"
other felony. For wherever a man is attainted of felony, by
judgment of death either upon a verdict or confession, by out
lawry, or heretofore by abjuration; and whether upon an appeal

or an indictment; he may plead such attainder in bar to any
subsequent indictment or appeal, for the same or for any other
felony." And this because, generally, such proceeding on a

second prosecution cannot be to any purpose: for the prisoner
is dead in law by the first attainder, his blood is already
corrupted, and he hath forfeited all that he had : so that it is
absurd and superfluous to endeavour to attaint him a second
time. But to this general rule, however, as to all others, there
are some exceptions; wherein, cessante ratione, cessat et ipsa ler.

As, 1. Where the former attainder is reversed for error, for then [337 J
it is the same as if it had never been.

And the same reason

holds, where the attainder is reversed by parliament, or the

judgment vacated by the king's pardon, with regard to felonies
committed afterwards. 2. Where the attainder was upon in

dictment, such attainder is no bar to an appeal: for the prior
sentence is pardonable by the king; and if that might be

pleaded in bar of the appeal, the king might in the end defeat
the suit of the subject, by suffering the prior sentence to stop
the prosecution of a second, and then, when the time of ap
pealing is elapsed, granting the delinquent a pardon. 3. An
attainder in felony is no bar to an indictment of treason: be
! 2 Hawk. P. C. 377.

(10) As to this plea in general, see I
1 Chit. C. L. 464, 5, 2 Hale, 251, 2, 3.

m Ibid. 375.

awk. b. 2. c. 36. s. 1 to 10.

-
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cause not only the judgment and manner of death are different,
but the forfeiture is more extensive, and the land goes to dif

ferent persons. 4. Where a person attainted of one felony, is
afterwards indicted as principal in another, to which there
are also accessories, prosecuted at the same time; in this case
it is held, that the plea of autrefoits attaint is no bar, but he

shall be compelled to take his trial, for the sake of public jus
tice; because the accessories to such second felony cannot be
convicted till after the conviction of the principal." And from
these instances we may collect that a plea of autrefoits attaint

is never good, but when a second trial would be quite super
fluous,”
4. Pardon,
(11)

4. Lastly, a pardon may be pleaded in bar; as at once destroy
ing the end and purpose of the indictment, by remitting that
punishment which the prosecution is calculated to inflict.
There is one advantage that attends pleading a pardon in bar,
or in arrest of judgment, before sentence is past; which gives it
by much the preference to pleading it after sentence or at
tainder. This is, that by stopping the judgment it stops the
attainder, and prevents the corruption of the blood; which,
when once corrupted by attainder, cannot afterwards be re
stored, otherwise than by act of parliament. But as the title
of pardons is applicable to other stages of prosecution; and
they have their respective force and efficacy, as well after as
[338 1 before conviction, outlawry, or attainder; I shall therefore re

serve the more minute consideration of them, till I have gone
through every other title except only that of execution.
Judgment on

these pleas.

Before I conclude this head of special pleas in bar, it will be
necessary once more to observe, that though in civil actions
when a man has his election what plea in bar to make, he is
concluded by that plea, and cannot resort to another if that be
determined against him (as if, on action of debt, the defendant

pleads a general release, and no such release can be proved, he
cannot afterwards plead the general issue, mildebet, as he might

at first: for he has made his election what plea to abide by,
and it was his own folly to choose a rotten defence); though,
I say, this strictness is observed in civil actions, quia interest

reipublica ut sit finis litium : yet in criminal prosecutions in fa
n Poph. 107.

(11) As to this plea in general, see
1 Chit. C. L. 466 to 470.

Hawk. b. 2.

° Staund. P. C. 107.

c. 37. s. 60 to 72, Bac. Ab. Pardon, G.

CHAP. XXVI.-PLEA AND ISSUE.

vorem vitae, as well upon appeal as indictment, when a prisoner's
plea in bar is found against him upon issue tried by a jury, or
adjudged against him in point of law by the court; still he shall
not be concluded or convicted thereon, but shall have judg
ment of respondeat ouster, and may plead over to the felony the
general issue, not guilty. For the law allows many pleas, by
which a prisoner may escape death; but only one plea, in con
sequence whereof it can be inflicted; viz. on the general issue,
after an impartial examination and decision of the fact, by the
unanimous verdict of a jury. (12) It remains therefore that I
consider,

V. The general issue, or plea of not guilty," upon which plea not
v.rººt
guilty.
alone the prisoner can receive his final judgment of death. In (13)
case of an indictment of felony or treason, there can be no spe
cial justification put in by way of plea. As, on an indictment
for murder, a man cannot plead that it was in his own defence
against a robber on the highway, or a burglar; but he must
plead the general issue, not guilty, and give this special matter
in evidence. For (besides that these pleas do in effect amount
to the general issue; since, if true, the prisoner is most clearly
not guilty) as the facts in treason are laid to be done proditorie
et contra ligeantiae suae debitum, and, in felony, that the killing [339 J
was done felonice; these charges, of a traiterous or felonious in
tent, are the points and very gist of the indictment, and must
be answered directly, by the general negative, not guilty; and
the jury upon the evidence will take notice of any defensive

matter, and give their verdict accordingly, as effectually as if it
were, or could be, specially pleaded. So that this is, upon all
accounts, the most advantageous plea for the prisoner.' (14)
p 2 Hal. P. C. 239.

* See Append. § 1.

r 2 Hal. P. C. 258.

(12) But this is confined to cases of

for there are some cases where a special

felony; a defendant having pleaded in
bar in all cases of misdemeanor, is pre
cluded from the benefit of the plea of not
guilty, if the plea of bar should be found

plea is not only allowable, but even re
quisite. Thus, if the defendant fall within
any exception or proviso, which is not
contained in the purview of the statute

insufficient, 8 East, 107. 1 M. & S. 184.

creating the offence, he may, by pleading,

3 B. & C. 502. 2 B. & C. 512., unless on

shew that he is entitled to the benefit of

demurrer. Trem. P. C. 189.

that exception, or proviso; and there are
many pleas of this description in the an
cient entries. 2 Leach, 606. But the

6 East,

583. 602.

(13) As to this plea in general, see
Hawk. b. 2. c. 38.

1 Chit. C. L. 2 ed.

principal, and indeed almost the only

(14) In cases of indictments or infor

cases, in which special pleas to the me
rits are necessary, are in the case of in

470, 1.
mations for misdemeanors, the above rule,

as to pleading the general issue, does not
apply with the same degree of strictness;

dictments for neglecting to repair high
ways and bridges. As to these, see in ge
neral, 1 Chit. C. L. 473 to 477.
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Issue on plea

When the prisoner hath thus pleaded not guilty, non culpa

*** bilis, or nient culpable; which was formerly used to be abbre
viated upon the minutes, thus, “non (or nient) cul,” the clerk
of the assise, or clerk of the arraigns, on behalf of the crown,
replies, that the prisoner is guilty, and that he is ready to prove
him so. This is done by two monosyllables in the same spirit
of abbreviation, “cul, prit.” which signifies first that the pri
soner is guilty (cul, culpable, or culpabilis), and then that the
king is ready to prove him so; prit praesto sum, or paratus veri
ficare. This is therefore a replication on behalf of the king viva
voce at the bar; which was formerly the course in all pleadings,
as well in civil as in criminal causes.

And that was done in

the concisest manner: for when the pleader intended to demur,
he expressed his demurrer in a single word, “judgment;” signi
fying that he demanded judgment, whether the writ, declara
tion, plea, &c. either in form or matter, were sufficiently good
in law; and if he meant to rest on the truth of the facts pleaded,

he expressed that also in a single syllable, “prit;” signifying
that he was ready to prove his assertions: as may be observed

from the year-books and other ancient repositories of law." By
this replication the king and the prisoner are therefore at issue;
for we may remember, in our strictures upon pleadings, in the
preceding book,' it was observed, that when the parties come to
a fact, which is affirmed on one side and denied on the other,

then they are said to be at issue in point of fact: which is evi

[340 ) dently the case here, in the plea of non cul, by the prisoner; and
the replication of cul. by the clerk. And we may also remem
ber, that the usual conclusion of all affirmative pleadings, as
this of cul, or guilty is, was by an averment in these words,
“and this he is ready to verify ; et hoc paratus est verificare;”
which same thing is here expressed by the single word “prit.”
How our courts came to express a matter of this importance
in so odd and obscure a manner, “rem tantam tam negligenter,”
can hardly be pronounced with certainty. It may perhaps,
however, be accounted for by supposing, that these were at
first short notes, to help the memory of the clerk, and remind
him what he was to reply; or else it was the short method of
taking down in court, upon the minutes, the replication and
averment; “cul, prit:” which afterwards the ignorance of suc
ceeding clerks adopted for the very words to be by them
spoken."
• North's Life of Lord Guildford, 98.
* See Vol. IIL pag. 312.
* Of this ignorance we may see daily instances in the abuse of two legal terms of

ancient French; one, the prologue to all proclamations, “oyes,” or hear ye, which is
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But however it may have arisen, the joining of issue (which
though now usually entered on the record," is no otherwise
- joined in any part of the proceedings) seems to be clearly the
meaning of this obscure expression: which has puzzled our
most ingenious etymologists, and is commonly understood as .
if the clerk of the arraigns, immediately on plea pleaded, had
fixed an opprobrious name on the prisoner, by asking him
“culprit, how wilt thou be tried?” for immediately upon issue
joined it is inquired of the prisoner, by what trial he will make
his innocence appear. (15) This form has at present reference
to appeals and approvements only wherein the appellee has his
choice, either to try the accusation by battel or by jury. But [34] ]
upon indictments, since the abolition of ordeal, there can be no
other trial but by jury, per pais, or by the country: and there
fore, if the prisoner refuses to put himself upon the inquest in
the usual form, that is, to answer that he will be tried by God
and the country, if a commoner; and, if a peer, by God and
generally pronounced most unmeaningly, “O yes;" the other, a more pardonable
mistake, viz. when a jury are all sworn, the officer bids the crier number them, for
which the word in law-french is countez;” but we now hear it pronounced in very good

English, “count these.”
w See Appendix, $ 1.
x 2 Hawk. P. C. 399.
y 2 Hal. P. C. 258.
* A learned author, who is very seldom mistaken in his conjectures, has observed

that the proper answer is, “by God or the country,” that is, either by ordeal or by jury;
because the question supposes an option in the prisoner. And certainly it gives some
countenance to this observation, that the trial by ordeal used formerly to be called
judicium Dei. But it should seem, that when the question gives the prisoner an option,
his answer must be positive; and not in the disjunctive, which returns the option back
to the prosecutor.

(15) Mr. Christian has the following

into prist or prest, as it is sometimes

note on this explanation :-The learned

written. Cul was probably intended to
denote the plea, and prit the issue; and
these syllables being pronounced aloud

judge's explanation of prit from praesto
sum, or paratus verificare, however inge
nious, is certainly inconsistent both with

the principles and practice of special
pleading. After the general issue, or the
plea of not guilty, there could be no re
plication; or the words paratus verificare
could not possibly have been used. This

plea in Latin was entered thus upon the
record: Non inde est culpabilis, et pro bono
et malo ponit se super patriam ; after this
the attorney-general, the king's coroner,
or clerk of assize, could only join issue

by the clerk to give the court and prisoner
an opportunity of hearing the accuracy of
the minute, and being immediately fol
lowed by the question, How wilt thou be
tried? naturally induced the ignorant
part of the audience to suppose that cul

prit was an appellation given to the pri
soner. As a confirmation of the conjec,
ture that prit is a corruption for pnt, the
clerk of the arraigns at this day, imme
diately after the arraignment, writes upon

by facit similiter, or he doth the like. (See
App. p. 3. at the end of this book.) If

soner, pnts.

then I might be allowed to indulge a con

us, that in ancient times, when pleadings

jecture of my own, I should think that
prit was an easy corruption ofpnt. writ

jeant in the common pleas said judgment,

ten for ponit by the clerk, as a minute
that issue was joined, or pomit se super

patriam; or pni se might be converted

the indictment, over the name of the pri
And Roger North informs

in the courts were ore tenus, “if a ser
that was a demurrer; if prist, that was
an issue to the country.”—Life of Lord
Keeper North, 98.
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his peers;" the indictment, if in treason, is taken pro confesso;
and the prisoner, in cases of felony, is adjudged to stand mute,
and if he perseveres in his obstinacy, shall now" be convicted
of the felony.
When the prisoner has thus put himself upon his trial, the
clerk answers in the humane language of the law, which always
hopes that the party's innocence rather than his guilt may
appear, “God send thee a good deliverance.” And then they
proceed, as soon as conveniently may be, to the trial ; the
manner of which will be considered at large in the next chapter.
* Keylinge, 57. State Trials, passim.

b Stat. 12 Geo. III. c. 20.
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CHAP. XXVII.

OF TRIAL AND CONVICTION.
The several methods of trial and conviction of offenders savanru,

established by the laws of England, were formerly more nu-jºº.”
merous than at present, through the superstition of our Saxon "o".
ancestors: who, like other northern nations, were extremely
addicted to divination: a character which Tacitus observes of

the ancient Germans.” They therefore invented a considerable
number of methods of purgation or trial, to preserve innocence
from the danger of false witnesses, and in consequence of a
notion that God would always interpose miraculously to vindi
cate the guiltless.
I. The most ancient” species of trial was that by ordeal: 1. Trial by
which was peculiarly distinguished by the appellation of judi-*
cium Dei; and sometimes vulgaris purgatio, to distinguish it
from the canonical purgation, which was by the oath of the
party. This was of two sorts,” either fire-ordeal, or water
ordeal; the former being confined to persons of higher rank,
the latter to the common people.” Both these might be per
formed by deputy: but the principal was to answer for the suc

cess of the trial; the deputy only venturing some corporal [ 343 ]
pain, for hire, or perhaps for friendship." Fire-ordeal was per Fire-ordeal.
formed either by taking up in the hand, unhurt, a piece of red
hot iron, of one, two, or three pounds weight; or else by walk
ing barefoot, and blindfold, over nine red-hot ploughshares,
laid lengthwise at unequal distances: and if the party escaped
being hurt, he was adjudged innocent; but if it happened other

wise, as without collusion it usually did, he was then condemned
as guilty. However, by this latter method queen Emma, the
mother of Edward the Confessor, is mentioned to have cleared

her character, when suspected of familiarity with Alwyn bishop
of Winchester."
a de mor. Germ. 10.

b I.L. Inae. 3. c. 77.

* Mirr. c. 3. § 23.

* Tenetur se purgare is qui accusatur, per Dei judicium; scilicet per calidum ferrum,
vel per aquam, pro diversitate conditionis hominum: perferrum calidum si fuerit homo liber;
per aquam, si fuerit rusticus. (Glanv. l. 14. c.1.)

* This is still expressed in that common form of speech, “of going through fire and
water to serve another.”

f Tho. Rudborne Hist, maj. Winton. l. 4. c. 1.
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Water
ordeal.

Water-ordeal was performed, either by plunging the bare
arm up to the elbow in boiling water, and escaping unhurt
thereby: or by casting the person suspected into a river or pond
of cold water; and, if he floated therein without any action of
swimming, it was deemed an evidence of his guilt; but, if he
[344 J sunk, he was acquitted. It is easy to trace out the traditional
relics of this water-ordeal, in the ignorant barbarity still prac
tised in many countries to discover witches by casting them
into a pool of water, and drowning them to prove their inno
cence. And in the eastern empire the fire-ordeal was used to

the same purpose by the emperor Theodore Lascaris; who, at
tributing his sickness to magic, caused all those whom he sus
pected to handle the hot iron: thus joining (as has been well
remarked *) to the most dubious crime in the world, the most

dubious proof of innocence.
History of
trial by or.
deal.

And indeed this purgation by ordeal seems to have been very
ancient and very universal, in the times of superstitious barba
rity. It was known to the ancient Greeks: for in the Antigone
of Sophocles," a person, suspected by Creon of a misdemesnor,
declares himself ready “to handle hot iron, and to walk over
fire,” in order to manifest his innocence; which, the scholiast

tells us, was then a very usual purgation. And Grotius' gives
us many instances of water-ordeal in Bithynia, Sardinia, and

other places. There is also a very peculiar species of water
ordeal, said to prevail among the Indians on the coast of Ma
labar; where a person accused of any enormous crime is
obliged to swim over a large river abounding with crocodiles,

and, if he escapes unhurt, he is reputed innocent. As, in
Siam, besides the usual methods of fire and water ordeal, both
parties are sometimes exposed to the fury of a tyger let loose
for that purpose; and, if the beast spares either, that person is
accounted innocent; if neither, both are held to be guilty;

but if he spares both, the trial is incomplete, and they proceed
to a more certain criterion."

One cannot but be astonished at the folly and impiety of
pronouncing a man guilty, unless he was cleared by a miracle;
and of expecting that all the powers of nature should be sus
pended by an immediate interposition of Providence to save the

innocent, whenever it was presumptuously required. And yet
in England, so late as king John's time, we find grants to the
* Sp. L. b. 12, c. 5.

h v. 270.

* Mod. Univ. Hist, vii. 266.
-

* On Numb. v. 17.
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bishops and clergy to use the judicium ferri, aquae, et ignis.'
And, both in England and Sweden, the clergy presided at this
trial, and it was only performed in the churches or in other con
secrated ground; for which Stiernhook" gives the reason;
“non defuit illis operae et laboris pretium; semper enim ab ejusmodi
judicio aliquid lucri sacerdotibus obveniebat.” But, to give it
its due praise, we find the canon law very early declaring
against trial by ordeal, or vulgaris purgatio, as being the fabric
of the devil, “cum sit contra praeceptum Domini, non tentabis Do
minum Deum tuum.” Upon this authority, though the canons Nºw abolish
themselves were of no validity in England, it was thought pro- f 345 I
per (as had been done in Denmark above a century before") to
disuse and abolish this trial entirely in our courts of justice,
by an act of parliament in 3 Hen. III. according to sir Edward
Coke,” or rather by an order of the king in council."
II. Another species of purgation, somewhat similar to the II. Trial by

former, but probably sprung from a presumptuous abuse of re-j.
velation in the ages of dark superstition, was the corsned or “”.
morsel of execration: being a piece of cheese or bread, of about
an ounce in weight, which was consecrated with a form of ex
orcism; desiring of the Almighty that it might cause convul
sions and paleness, and find no passage if the man was really
guilty; but might turn to health and nourishment, if he was
innocent: as the water of jealousy among the Jews" was, by
God's special appointment, to cause the belly to swell, and the
thigh to rot, if the woman was guilty of adultery. This corsned
was then given to the suspected person, who at the same time
also received the holy sacrament; if indeed the corsned was
not, as some have suspected, the sacramental bread itself; till
the subsequent invention of transubstantiation preserved it
from profane uses with a more profound respect than formerly.

Our historians assure us, that Godwin earl of Kent, in the reign
of king Edward the Confessor, abjuring the death of the king's
brother, at last appealed to his corsned, “per buccellam degluti
endam abjuravit,” which stuck in his throat and killed him.

This custom has long since been gradually abolished, though Now abolish.

the remembrance of it still subsists in certain phrases of abju- “
ration retained among the common people."
* Spelm. Gloſs. 435.

* De jure Sueonum, l. 1. c. 8.

* Decret, part 2, caus, 2. gu. 5. dist, 7. Decretal. lib. 3. tit. 50, c. 9, & Gloss, ibid.
• Mod. Un. Hist. xxxii. 105.

p 9 Rep. 32.

* 1 Rym. Foed. 228. Spelm. Gloss. 326. , 2 Pryn. Rec. Append. 20. Seld. Eadm.
fol. 48. . ." Spelm. Gl.439.
* Numb. ch. v. ... • LL. Canut. c.6. ... • Ingulph.
"As, “I will take the sacrament upon it; may this morsel be my last;” and the like.
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However, we cannot but remark, that though in European
countries this custom most probably arose from an abuse of re
vealed religion, yet credulity and superstition will, in all ages
and in all climates, produce the same or similar effects. And
therefore we shall not be surprised to find, that in the kingdom
of Pegu there still subsists a trial by the corsned, very similar
to that of our ancestors, only substituting raw rice instead of
bread.” And, in the kingdom of Monomotapa, they have a
method of deciding lawsuits equally whimsical and uncertain.
The witness for the plaintiff chews the bark of a tree, endued
with an emetic quality; which, being sufficiently masticated, is
then infused in water, which is given the defendant to drink.
If his stomach rejects it, he is condemned : if it stays with
him he is absolved, unless the plaintiff will drink some of the
same water; and, if it stays with him also, the suit is left un
determined."

These two antiquated methods of trial were principally in
use among our Saxon ancestors. The next, which still remains

in force, though very rarely in use, owes its introduction
among us to the princes of the Norman line. (1) And that is,
III. Trial by
battel. (1)

III. The trial by battel, duel, or single combat; which was
another species of presumptuous appeals to Providence, under
an expectation that Heaven would unquestionably give the vic
tory to the innocent or injured party. The nature of this trial

in cases of civil injury, upon issue joined in a writ of right, was
fully discussed in the preceding book:” to which I have only
to add, that the trial by battel may be demanded at the election
of the appellee, in either an appeal or an approvement; and that

it is carried on with equal solemnity as that on a writ of right:
but with this difference, that there each party might hire a

champion, but here they must fight in their proper persons.
[ 347 J And therefore if the appellant or approver be a woman, a priest,

an infant, or of the age of sixty, or lame, or blind, he or she
may counterplead and refuse the wager of battel; and compel
the appellee to put himself upon the country. Also peers of
the realm, bringing an appeal, shall not be challenged to wage
battel, on account of the dignity of their persons; nor the citi
zens of London, by special charter, because fighting seems
x Mod. Univ. Hist, vii. 129. ,

y Ibid. xv. 464.

(1) This species of trial is now entirely
abolished by the 39 Geo. III. c. 46. See

- see Vol.III. pag, 337.

1 B. & A. 405. ; ante, 3 vol. 337. note
(6).
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foreign to their education and employment. So likewise if the
crime be notorious; as if the thief be taken with the mainour,

or the murderer in the room with a bloody knife, the appellant
may refuse the tender of battel from the appellee; for it is un
reasonable that an innocent man should stake his life against
one who is already half-convicted.
The form and manner of waging battel upon appeals are
much the same as upon a writ of right; only the oaths of the
two combatants are vastly more striking and solemn." The ap
pellee, when appealed of felony, pleads not guilty, and throws
down his glove, and declares he will defend the same by his
body: the appellant takes up the glove, and replies that he is
ready to make good the appeal, body for body. And thereupon
the appellee, taking the book in his right hand, and in his left
the right hand of his antagonist, swears to this effect: “Hoc
audi, homo, quem per manum teneo,” &c. “Hear this, O man,
whom I hold by the hand, who callest thyself John by the name
of baptism, that I, who call myself Thomas by the name of
baptism, did not feloniously murder thy father, William by
name, nor am any way guilty of the said felony. So help me
God, and the saints; and this I will defend against thee by my
body, as this court shall award.” To which the appellant re
plies, holding the bible and his antagonist's hand in the same
manner as the other: “Hear this, O man, whom I hold by the

hand, who callest thyself Thomas by the name of baptism, that
thou art perjured; and therefore perjured, because that thou
feloniously didst murder my father, William by name. So help [348 J
me God, and the saints; and this I will prove against thee by
my body, as this court shall award.” The battel is then to be
fought with the same weapons, viz. batons, the same solemnity,
and the same oath against amulets and sorcery, that are used
in the civil combat: and if the appellee be so far vanquished,

that he cannot or will not fight any longer, he shall be adjudged
to be hanged immediately; and then, as well as if he be killed
in battel, providence is deemed to have determined in favour
of the truth, and his blood shall be attainted.

But if he kills

the appellant, or can maintain the fight from sunrising till the
* Flet. i. 1. c. 34. 2 Hawk. P. c. 426.

a 2 Hawk. P. C. 427.

• There is a striking resemblance between this process and that of the court of Areo
pagus at Athens for murder; wherein the prosecutor and prisoner were both sworn in
the most solemn manner: the prosecutor, that he was related to the deceased (for
none but near relations were permitted to prosecute in that court), and that the pri
soner was the cause of his death; the prisoner, that he was innocent of the charge
against him. (Pott. Antiq. b. i. c. 19.)
V O L. 1 W.
2 E
*
-
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stars appear in the evening, he shall be acquitted. So also if
the appellant becomes recreant, and pronounces the horrible
word of craven, he shall lose his liberam legem, and become in
famous; and the appellee shall recover his damages, and also
be for ever quit, not only of the appeal, but of all indictments
likewise for the same offence. (2)

i...",

IV. The fourth

method of trial used in criminal cases is that

.." by the peers of Great Britain, in the court of parliament, or the

... court of the lord high steward, when a peer is capitally indicted:
steward.

for in case of an appeal, a peer shall be tried by jury." (3) Of
this enough has been said in a former chapter;" to which I shall
now only add, that in the method and regulation of its pro
ceedings, it differs little from the trial per patriam, or by jury;

except that no special verdict can be given in the trial of a
peer; because the lords of parliament, or the lord high steward
(if the trial be had in his court), are judges sufficiently compe
[349 J tent of the law that may arise from the fact: and except also,
that the peers need not all agree in their verdict; but the

greater number, consisting of twelve at the least, will conclude,
and bind the minority.”
v. Trial by
Jury.

V. The trial by jury, or the country, per patriam, is also that
trial by the peers of every Englishman, which, as the grand
bulwark of his liberties, is secured to him by the great charter:”
“nullus liber homo capiatur, vel imprisonetur, aut exulet, aut ali
quo alio modo destruatur, nisi per legale judicium parium suorum,
vel per legem terrae.”

Advantages civil
Theproperty,
antiquity
excellence
of this trial,for
theAnd
settling
of
hasand
before
been explained
at large.'
it will

of it.

hold much stronger in criminal cases; since, in times of diffi
culty and danger, more is to be apprehended from the violence
d 9 Rep. 30. 2 Inst. 49.
• See pag. 259.
f Hatt.
5 Kelynge. 56. stat. 7 W. III. c. 3. §. 11. Foster, 247.
h 9 Hen. III. c. 29.
*See Vol. III. pag. 379.

116.

(2) The last time that the trial by
battel was awarded in this country, was
in the case of lord Rae and Mr. Ramsay,
in the 7 Ch. I. The king by his commis
sion appointed a constable of England to

which the king revoked the commission.
See an account of the proceedings, 11
Harg. St. Tr. 124. See also 3 vol. 337.
(3) The nobility are tried by their
peers for treason and felony, and mispri

preside at the trial, who proclaimed a day

sion of these ; but in all other criminal

for the duel, on which the combatants

prosecutions they are tried like common
ers by a jury. 3 Inst. 30. See 1 vol. 401.
p. 7.

were to appear with a spear, a long sword,
a short sword, and a dagger; but the com

bat was prorogued to a further day, before
*
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and partiality of judges appointed by the crown, in suits be
tween the king and the subject, than in disputes between one
individual and another, to settle the metes and boundaries of

private property. Our law has therefore wisely placed this
strong and twofold barrier, of a presentment and a trial by jury,

between the liberties of the people, and the prerogative of the
crown. It was necessary, for preserving the admirable ba
lance of our constitution, to vest the executive power of the
laws in the prince : and yet this power might be dangerous
and destructive to that very constitution, if exerted without

check or control, by justices of oyer and terminer occasionally
named by the crown; who might then, as in France or Turkey,
imprison, dispatch, or exile any man that was obnoxious to
the government, by an instant declaration, that such is their
will and pleasure. But the founders of the English law have
with excellent forecast contrived, that no man should be called

to answer to the king for any capital crime, unless upon the
preparatory accusation of twelve or more of his fellow-sub
jects, the grand jury and that the truth of every accusation,
whether preferred in the shape of indictment, information, or [350 J
appeal, should afterwards be confirmed by the unanimous suf

frage of twelve of his equals and neighbours, indifferently
chosen and superior to all suspicion. So that the liberties of
England cannot but subsist so long as this palladium remains
sacred and inviolate; not only from all open attacks (which
none will be so hardy as to make), but also from all secret
machinations, which may sap and undermine it; by introducing
new and arbitrary methods of trial, by justices of the peace,
commissioners of the revenue, and courts of conscience. And

however convenient these may appear at first (as doubtless all

arbitrary powers, well executed, are the most convenient), yet let
it be again remembered, that delays and little inconveniences
in the forms of justice, are the price that all free nations must

pay for their liberty in more substantial matters; that these
inroads upon this sacred bulwark of the nation are fundamen
tally opposite to the spirit of our constitution; and that,
though begun in trifles, the precedent may gradually increase
and spread, to the utter disuse of juries in questions of the
most momentOuS COncern.

What was said of juries in general, and the trial thereby, in
civil cases, will greatly shorten our present remarks, with

regard to the trial of criminal suits; indictments, informations,
and appeals; which trial I shall consider in the same method
2 E 2
ſº
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that I did the former; by following the order and course of
the proceedings themselves, as the most clear and perspicuous
way of treating it.
-

By jury pro

When therefore a prisoner on his arraignment has pleaded
not guilty, and for his trial hath put himself upon the country,
which country the jury are, the sheriff of the county must
return a panel of jurors, liberos et legales homines, de vicineto;
that is, freeholders, without just exception, and of the visne or
neighbourhood; which is interpreted to be of the county
where the fact is committed."(5) If the proceedings are before
the court of king's bench, there is time allowed, between the
[35] ] arraignment and the trial, for a jury to be impanelled by a writ
of venire facias to the sheriff, as in civil causes: and the trial

cess. (4)

in case of a misdemesnor is had at nisi prius, unless it be of
such consequence as to merit a trial at bar; which is always
invariably had when the prisoner is tried for any capital of
fence. (6) But, before commissioners of oyer and terminer and
gaol delivery, the sheriff, by virtue of a general precept directed
to him beforehand, returns to the court a panel of forty-eight

jurors, to try all felons that may be called upon their trial at
that session; and therefore it is there usual to try all felons
immediately, or soon, after their arraignment. But it is not
customary, nor agreeable to the general course of proceedings
(unless by consent of parties, or where the defendant is ac
tually in gaol), to try persons indicted of smaller misdemes
nors at the same court in which they have pleaded not guilty,
or traversed the indictment. But they usually give security
to the court, to appear at the next assises or session, and then
and there to try the traverse, giving notice to the prosecutor
of the same. (7).
j 2 Hal. P. C. 264.

(4) As to jury process in general, see

2 Hawk. P. C. 403.

n. 3. ante. When offences may be tried

1 Chit. C. L. 2 ed. 506 to 517.

at bar, see 1 Chit. C. L. 497, 8.

(5) Now by the 6 Geo. IV. c. 50. s.
13, the jury are to come from the body
of the county, and the want of hun

Geo IV. c. 4. s. 3., if the defendant has

(7) Now, by the 60 Geo. III. and 1

the trial are now clearly pointed out, by

been committed to custody, or held to bail
for a misdemeanor, twenty days before
the session of the peace, session of oyer
and terminer, great session, or session of

the 6 Geo. IV. c. 50. s. 1. See ante, 3 vol.

gaol-delivery, at which the indictment

356. a. also the exemptions, id. 356. b.
By the 6 Geo. IV. c. 50. s. 15. the
panel must be returned annexed to the

was found, the defendant shall plead,
and the trial shall take place at such ses

dredors is no longer a cause of challenge.
The qualifications of petty jurors on

venire facias.

(6) See how indictments for capital of
fences may be tried at nisi prius, p. 309.

sion, unless a writ of certiorari be award

ed. And by section 5. where a defendant,
indicted for a misdemeanor at any ses
sion of the peace, session of oyer and

*
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In cases of high treason, whereby corruption of blood may List of jury,

ensue
(except treason in counterfeiting the king's coin or .
seals), or misprision of such treason, it is enacted by statute 7 dictment, &c.
W. III. c. 3. first, that no person shall be tried for any such
treason, except an attempt to assassinate the king, unless the

indictment be found within three years after the offence com
mitted : next that the prisoner shall have a copy of the in
dictment (which includes the caption*), but not the names of
the witnesses, five days at least before the trial; that is, upon
the true construction of the act, before his arraignment; for
then is his time to take any exceptions thereto, by way of plea
or demurrer: thirdly, that he shall also have a copy of the
panel of jurors two days before his trial : and, lastly, that he

shall have the same compulsive process to bring in his wit
nesses for him as was usual to compel their appearance against
him. And by statute 7 Ann. c. 21. (which did not take place
till after the decease of the late pretender), all persons, in
dicted for high treason or misprision thereof, shall have not [352 J
only a copy of the indictment, but a list of all the witnesses to
be produced, and of the jurors impanelled, with their profes
sions and places of abode, delivered to him ten days before
the trial, and in the presence of two witnesses; the better to
prepare him to make his challenges and defence. But this last
act, so far as it affected indictments for the inferior species of
high treason, respecting the coin and the royal seals, is repealed
by the statute 6 Geo. III. c. 53., else it had been impossible
to have tried those offences in the same circuit in which they
* Fost. 229. Append. i.

! Ibid. 230.

terminer, great session, or session of gaol

meanors punishable under the 30 Geo. II.

delivery, not having been committed to
custody, or held to bail to appear to an
swer for such offence, twenty days before
the session at which the indictment was

c. 24., it is enacted by that act, s. 17.
that every such offender, bound over to
the general quarter sessions of the peace,
or sessions of oyer and terminer, and

found, but who shall have been commit

gaol-delivery, of the county where the

ted to custody, or held to bail to appear

offence was committed, shall be tried at

to answer for such offence at some sub

such general quarter sessions of the
peace, or sessions of oyer and terminer,

sequent session, or shall have received
notice of such indictment having been

found, twenty days before such subse
quent session, he shall plead at such sub
sequent session, and trial shall take
place at such session, unless a certiorari
be awarded before the jury be sworn for
such trial. But on sufficient cause shewn,

and gaol-delivery, which shall be held
next after his apprehension, unless the
court shall think fit to put off the trial,
on just cause made out to them. So also

by the 39 & 40 Geo. III. c. 87, s 22.,
persons indicted for a misdemeanor, in
receiving stolen goods, under the 2 Geo.

the court may allow further time for trial.

III. c. 28., are to be tried immediately,

ld. s. 7.

In cases of indictments for ob

without being allowed the delay of a tra

taining goods, &c. by false pretences, and
sending threatening letters, with intent

verse. 2 East P. C. 754. As to traverses

to extort money, &c, and other misde

Chit. C. L. 486.

in general, in criminal proceedings, see 1
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are indicted: for ten clear days, between the finding and the
trial of the indictment, will exceed the time usually allotted

for any session of oyer and terminer."(8) And no person in
dicted for felony is, or (as the law stands) ever can be, en
titled to such copies, before the time of his trial."
m Fost. 250.

(8) By the 6 Geo. IV. c. 50. s. 21.
(which act repeals the 7 Ann. c. 21. as
far as it relates to giving a list of the jury),
when any person is indicted for high trea
son, or misprision of treason in any court
other than the court of king's bench, a list

of the petit jury, mentioning the names,
profession, and place of abode, of the

n 2 Hawk. P. C. 410.

where the overt act of such treason shall

be alleged in the indictment to be the as
sassination of the king, or a direct at
tempt against his life or person, the per
son accused shall be indicted and tried

in the same manner in every respect, and
upon the like evidence, as if he was
charged with murder, but the judgment

jurors, shall be given at the same time

and execution shall remain the same as

that the copy of the indictment is deliver

in other cases of high treason. But as
to this latter clause, relating to judgment

ed to the party indicted, which shall be
ten days before the arraignment, and in
the presence of two or more credible wit
nesses; and when any person is indicted

and execution, now the 57 Geo. l II. c. 6.

provides, that persons accused of high
treason shall be entitled to the benefit of

for high treason or misprision of treason

7 & 8 W. III. c. 3., and to the provisions

in the court of king's bench, a copy of the

of 7 Ann. c. 21., except in the case of
compassing or imagining the death of the
king, or any direct attempt on his life,
In felony, the prisoner is not entitled to
a copy of the indictment, 1 Lev. 68.
Moore, 666. 1 Show. 131.4 T. R. 692.;
though, if any legal exception be taken

indictment shall be delivered within the

time, and in the manner aforesaid, but
the list of the petit jury made out as
aforesaid, may be delivered to the party
indicted at any time after the arraign
ment, so as the same be delivered ten

days before the day of trial, provided
always that nothing herein contained

to its form, the court will, as a favour, al

shall any ways extend to any indictment

it is material to examine. 1 Lev. 68. 1
Sid. 85. And he is, in all cases, allowed

for high treason, in compassing and ima
gining the death of the king, or for mis

low a copy to be taken of the part which

to have the record read over to him with

prision of such treason, where the overt

sufficient distinctness, or even twice in

act or overt acts of such treason alleged

English, Id. ; as is the case at the pre
sent day where the prisoner desires to
plead autrefois acquit to an indictment
for felony. 2 Leach, 711. In offences in
ferior to felony on the other hand, it
seems that the right of having a copy of

in the indictment shall be assassination

or killing of the king, or any direct at
tempt against his life, or any direct at
tempt against his person, whereby his

life may be endangered or his person
may suffer bodily harm; or to any in
dictment of high treason, for counterfeit
ing his majesty's coin, the great seal, or
privy seal, his sign manual or privy sig
net; or to any indictment of high treason,
or to any proceedings thereupon, against
any offender or offenders, who by any act
or acts now in force, is and are to be in

dicted, arraigned, tried, and convicted,
by such like evidence, and in such man
ner as is used and allowed against of

fenders for counterfeiting his majesty's
coin.

By the 39 & 40 Geo. III, c. 93. it is
enacted, that in all cases of high treason,
in compassing or imagining the death of
the king, or in misprision of such treason,

the indictment has at all times been ad

mitted. Cro. Car. 483. And now, by 60
Geo. III. and 1 Geo. IV. c. 4. s. 3., in

prosecutions for misdemeanors, instituted
by the attorney or solicitor-general, in
any of the courts therein mentioned, the
court shall, if required, make order that
a copy of the information or indictment
shall be delivered, after appearance, to
the party prosecuted, or his clerk, in
court, or attorney, upon application made
for the same, free from all expense to the
party so applying; provided that such
party, or his clerk in court, or attorney,

shall not have previously received a copy
thereof,

-
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When the trial is called on, the jurors are to be sworn, as
they appear, to the number of twelve, unless they are chal
lenged by the party.
Challenges may here be made, either on the part of the challenges

king, or on that of the prisoner; and either to the whole array, ...,
or to the separate polls, for the very same reasons that they º:

may be made in civil causes.” For it is here at least as neces-à.
sary, as there, that the sheriff or returning officer be totally
indifferent; that where an alien is indicted, the jury should
be de medietate, or half foreigners, if so many are found in the
place; (10) (which does not indeed hold in treasons,” aliens be

ing very improper judges of the breach of allegiance; nor yet
in the case of Egyptians (11) under the statute 22 Hen. VIII.
c. 10.) that on every panel there should be a competent num
ber of hundredors;(12) and that the particular jurors should

be omni erceptione majores; not liable to objection either prop
ter honoris respectum, propter defectum, propter affectum, or prop
ter delictum. (13)
Challenges upon any of the foregoing accounts are stiled [353 ]
challenges for cause; which may be without stint in both cri Peremptory
challenges
minal and civil trials.

But in criminal cases, or at least in without

capital ones, there is, in favorem vitae, allowed to the prisoner
an arbitrary and capricious species of challenge to a certain
number of jurors, without shewing any cause at all; which is
called a peremptory challenge: a provision full of that tender
ness and humanity to prisoners, for which our English laws
are justly famous. (14) This is grounded on two reasons.
1. As every one must be sensible, what sudden impressions

and unaccountable prejudices we are apt to conceive upon the
bare looks and gestures of another; and how necessary it is,
• See Vol. III. pag. 359.

p 2 Hawk. P. C. 420.

(9) As to challenges in general, see 2
Hale, 267 to 276. Hawk. b. 2. c. 43. Bac.
Ab. Juries, E. Com. Dig. Challenge. Burn
J. Jurors, IV. Williams J. Jurors, V.

2 Hal. P. C. 271.

6 Geo. IV. c. 50, ante, 3 vol. 357. a.

(11) This is repealed as to Egyptians,
by 1 Geo. IV. c. 116.

Digh. Sess. 183 to 191. 1 Chit. C. L. 2

(12) The right to challenge for want of
hundredors is now taken away, by the 6

ed. 533 to 551. Ante, 3 vol. 357. notes.

Geo. IV. c. 50. s. 13.

(10) The right of aliens to challenge, de
medietate linguae, seems to be disputed,

(13) See these objections fully stated,
in 1 Chit. C. L. 540 to 544.

and it is said they must demand the pri

(14) A peremptory challenge is not

vilege at the time of awarding the venire.
1 Bla. Rep. 517. Cro. Eliz. 869. 2 Dyer,
144. 3 Dyer, 357. b. 1 Keb. 547. acc. 2

allowed in the trial of collateral issues.

Hale, 272, contra. See the 47 sec. of

St. Tr. 1.

Fost. 42. Nor in any trial for a misde
meanor, 2 Harg, St. Tr. 808, and 4 H.

cause.
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that a prisoner (when put to defend his life) should have a good
opinion of his jury, the want of which might totally disconcert
him; the law wills not that he should be tried by any one man

against whom he has conceived a prejudice, even without being
able to assign a reason for such his dislike. 2. Because, upon
challenges for cause shewn, if the reason assigned prove insuf
ficient to set aside the juror, perhaps the bare questioning his
indifference may sometimes provoke a resentment; to prevent
all ill consequences from which, the prisoner is still at liberty,
if he pleases, peremptorily to set him aside.
This privilege, of peremptory challenges, though granted to
the prisoner, is denied to the king by the statute 33 Edw. I.
st. 4. which enacts, that the king shall challenge no jurors
without assigning a cause certain, to be tried and approved
by the court. (15) However it is held, that the king need not

assign his cause of challenge, till all the panel is gone through,
and unless there cannot be a full jury without the person so
challenged. And then, and not sooner, the king's counsel must
shew the cause: otherwise the juror shall be sworn." (16)
What num

The peremptory challenges of the prisoner must however
have some reasonable boundary; otherwise he might never be
tried. This reasonable boundary is settled by the common
[354] law to be the number of thirty-five ; that is, one under the

ber of pe

remptory
challenges.

number of three full juries. For the law judges that five-and
thirty are fully sufficient to allow the most timorous man to
challenge through mere caprice; and that he who peremp

torily challenges a greater number, or three full juries, has no
intention to be tried at all.

And therefore it dealt with one

who peremptorily challenges above thirty-five, and will not re
tract his challenge, as with one who stands mute or refuses his
trial; by sentencing him to the peine forte et dure in felony, and
by attainting him in treason." And so the law stands at this

day with regard to treason of any kind.
q 2 Hawk. P. c. 413.

2 Hal. P. C. 271.

(15) And see a similar provision in
6 Geo. IV. c. 50. s. 29.

(16) And the practice is the same
both in trials for misdemeanors and for

capital offences. 3 Harg. St. Tr. 519.
Where there is a challenge for cause, two
persons in court not of the jury are sworn
to try whether the juryman challenged

will try the prisoner indifferently. Evi

r 2 Hal. P. C. 268.

dence is then produced to support the
challenge, and according to the verdict of
the two tryers, the juryman is admitted
or rejected. A juryman was thus set
aside in O'Coigly's trial for treason, be
cause, upon looking at the prisoners, he
had uttered the words, “ damned ras

cals.” See O'Coigly’s trial.—Mr. Chris
tian's note.
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But by statute 22 Hen. VIII. c. 14. (which, with regard to
felonies, stands unrepealed by statute 1 & 2 Ph. & Mar. c. 10.)
by this statute, I say, no person arraigned for felony, can be
admitted to make any more than twenty peremptory challenges.
But how if the prisoner will peremptorily challenge twenty
one, what shall be done 2 The old opinion was, that judgment
of peine forte et dure should be given, as where he challenged
thirty-six at the common law:" but the better opinion seems to
be," that such challenge shall only be disregarded and over
ruled.

Because, first, the common law doth not inflict the

judgment of penance for challenging twenty-one, neither doth
the statute inflict it; and so heavy a judgment (or that of con
viction, which succeeds it) shall not be imposed by implica
tion. Secondly, the words of the statute are, “that he be not
admitted to challenge more than twenty;” the evident construc

tion of which is, that any farther challenge shall be disallowed
or prevented: and therefore being null from the beginning, and
never in fact a challenge, it can subject the prisoner to no pu
nishment; but the juror shall be regularly sworn. (17)
If, by reason of challenges or the default of the jurors, a Tale,

sufficient number cannot be had of the original panel, a tales ...,
may be awarded as in civil causes," (18) till the number of jºſº (18)
twelve is sworn, “well and truly to try, and true deliverance
make, between our sovereign lord the king, and the prisoner
whom they have in charge; and a true verdict to give, accord
ing to their evidence.”

When the jury is sworn, if it be a cause of any consequence, Proceedings

the indictment is usually opened, and the evidence marshalled, ...
examined, and enforced by the counsel for the crown, or prose- tº:
cution. But it is a settled rule at common law, that no counsel

shall be allowed a prisoner upon his trial, upon the general
issue, in any capital crime, unless some point of law shall arise

proper to be debated." A rule, which (however it may be pal
liated under cover of that noble declaration of the law, when
• 2 Hawk. P. C. 414.

t 3 Inst. 227.

2 Hal. P. C. 270.

* See Vol. III. page 364. But in mere commissions of gaol delivery, no tales can
be awarded; though the court may ore tenus order a new panel to be returned instanter.
(4 Inst. 68. 4 St. Tr. 728. Cooke's Case.)
w 2 Hawk. P. C. 400.

(17) And see now the 6 Geo. IV.
c. 50. s. 29. by which twenty peremptory

or petit treason.
(18) And see more fully as to this,

challenges only are allowed in murder

1 Chit. C. L. 2 ed. 518 to 520.

and other felonies, and thirty-five in high

-

&c.
>

.*

BOOK IV.-OF PUBLIC WRONGS.

rightly understood, that the judge shall be counsel for the pri
soner; that is, shall see that the proceedings against him are
legal and strictly regular") seems to be not at all of a piece
with the rest of the humane treatment of prisoners by the
English law. For upon what face of reason can that assistance
be denied to save the life of a man, which yet is allowed him in
prosecutions for every petty trespass 2 Nor indeed is it strictly
speaking a part of our ancient law: for the mirrour, having

3

observed the necessity of counsel in civil suits, “who know.
how to forward and defend the cause, by the rules of law and,
customs of the realm,” immediately afterwards subjoins; “and
more necessary are they for defence upon indictments and ap
peals of felony, than upon other venial causes” (19) And the
judges themselves are so sensible of this defect, that they never
scruple to allow a prisoner counsel to instruct him what ques
tions to ask, or even to ask questions for him, with respect to
6] matters of fact: for as to matters of law, arising on the trial,
they are entitled to the assistance of counsel. But, lest this
* Sir Edw. Coke (3 Inst. 137.) gives another additional reason for this refusal,
“because the evidence to convict a prisoner should be so manifest, as it could not be
contradicted.” Which, lord Nottingham (when high steward) declared, (3 St. Tr.
726.) was the only good reason that could be given for it.
y c. 3. § 1.
* Father Parsons the jesuit, and after him bishop Ellys, (of English liberty, ii. 66.)
have imagined, that the benefit of counsel to plead for them was first denied to pri
soners by a law of Hen. I. meaning (I presume) chapters 47 and 48 of the code
which is usually attributed to that prince. “Decausis criminalibus vel capitalibus nemo
quaerat consilium : quin implacitatis statim permeget, sine omni petitione consilii.—In aliis

omnibus potest et debet uti consilio.”—But this consilium, I conceive, signifies only an im
parlance, and the petitio consilii is craving leave to imparl; (See Vol. III. page 298.)
which is not allowable in any criminal prosecution. This will be manifest by com
paring this law with a contemporary passage in the grand coustumier of Normandy,

(ch. 65.) which speaks of imparlances in personal actions. “Apresce, est tend le
querelle a respondre; et aura congie de soy conseiller, s'il le demande ; et quand il sera
conseille, il peut nyer le faict dont ill est accuse.” Or, as it stands in the Lat. text, (edit.

1539,) “Querelatus autem posted tenetwr respondere; et habebit licentium consulendi, si
requirut; habito autem consilio, debet factum negare quo accusatus est.”

(19) The prisoner is not allowed coun
sel to plead his cause before the jury in
any felony, whether it is capital, or within
the benefit of clergy; nor in a case of petty
larceny. But in misdemeanors the pri
soner or defendant is allowed counsel as

in civil actions, but even here the defen
dant cannot have the assistance of coun

for public justice, and to promote that ob
ject alone all his inquiries and attention
ought to be directed. Upon a trial for
the murder of a male child, the counsel for

the prosecution concluded his case with
out asking the sex of the child, and the
judge would not permit him afterwards to
call a witness to prove it, but, in conse

sel to examine the witnesses, and reserve

quence of the omission, he directed the

to himself the right of addressing the
jury. 1 Ry. & M. C. C. 166. 3 Camp. 98.
The maxim that the judge is counsel
for the prisoner, signifies nothing more
than that the judge shall take care that
the prisoner does not suffer from the want

jury to acquit the prisoner.

of counsel. The judge is counsel only

tian's note.

But to the

honour of that judge, it ought to be stated,
that he declared afterwards in private
his regret for his conduct. This case is
well remembered, but it ought never to

be cited but with reprobation.—Mr.Chris
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indulgence should be intercepted by superior influence, in the
case of state-criminals, the legislature has directed by statute

7 W. III. c. 3. that persons indicted for such high treason, as
works a corruption of the blood, or misprision thereof (except
treason in counterfeiting the king's coin or seals), may make
their full defence by counsel, not exceeding two, to be named
by the prisoner and assigned by the court or judge: and the
same indulgence, by statute 20 Geo. II. c. 30., is extended to
parliamentary impeachments for high-treason, which were ex
cepted in the former act. (20)
(20) And see further as to the allow
ance and assigning of counsel. 1 Chit.
C. L. 2 ed. 407 to 411. Upon the trial
of issues which do not turn upon the

every day's experience proves that the
opinions of a judge and an advocate are
often diametrically opposite. Many cir

question of guilty or not guilty, but upon
collateral facts, prisoners under a capital
charge, whether for treason or felony,

or compel an individual member of the
profession to refuse the defence of a par
ticular client, but a cause can hardly be

always were entitled to the full assistance

conceived which ought to be rejected by

of counsel. Fost. 232.42.

.

cumstances may occur, which will justify

all the bar; for such a conduct in the

that every one shall be heard in his own

profession would excite so strong a pre
judice against the party, as to render him
in a great degree condemned before his
trial. Let the circumstances against a
prisoner be ever so atrocious, it is still
the duty of the advocate to see that his
client is convicted according to those

cause, that warrants the admission of

rules and forms, which the wisdom of the

hired advocates in courts of justice; for
there is much greater inequality in the
powers of explanation and persuasion in

legislature has established as the best

It is very extraordinary that the law
of England should have denied the assist
ance of counsel, when it is wanted most,
viz. to defend the life, the honour, and all

the property of an individual. It is the
extension of that maxim of natural equity,

protection of the liberty and the security

when it is improved by education and ex

of the subject. But the conduct of counsel
in the prosecution of criminals, ought to
be very different from that which is re

perience. Amongst professional men of

quired from them in civil actions, or when

established character, the difference in

they are engaged on the side of a pri
soner; in the latter cases they are the
advocates of their client only, and speak
but by his instruction and permission;
in the former they are the advocates of
public justice, or to speak more profes
sionally, they are the advocates of the
king, who, in all criminal prosecutions,

the natural state of the human mind, than

their skill and management is generally
so inconsiderable, that the decision of

the cause depends only upon the supe
riority of the justice in the respective
cases of the litigating parties. Hence
the practice of an advocate is absolutely
necessary to the administration of sub
stantial justice. An honourable barrister
will never mis-state either law or facts

is the representative of the people; and
both the king and the country must be

within his own knowledge, but he is jus
tified in urging any argument, whatever

innocent, than with the conviction of the

may be his own opinion of the solidity or
justness of it, which he may think will
promote the interests of his client; for
reasoning in courts of justice and in the
ordinary affairs of life seldom admits of
geometrical demonstration ; but it hap
pens not unfrequently that the same argu
ment, which appears sophistry to one, is
sound logic in the mind of another, and

better satisfied with the acquittal of the

guilty. Hence, in all criminal prosecu
tions, especially where the prisoner can
have no counsel to plead for him, a bar
rister is as much bound to disclose all
those circumstances to the jury, and to

reason upon them as fully, which are fa
vourable to the prisoner, as those which

are likely to support the prosecution.—
Mr. Christian's note.
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The doctrine of evidence upon pleas of the crown, is, in
most respects, the same as that upon civil actions.(21) There
are however a few leading points, wherein, by several statutes,
and resolutions, a difference is made between civil and crimi
nal evidence.

First,
Number of
witnesses.

*

First, in all cases of high treason, petit treason, and mispri
son of treason, by statutes 1 Edw. VI. c. 12. and 5 and 6 Edw.

VI. c. 11. two lawful witnesses are required to convict a priso
ner; unless he shall willingly and without violence confess

the same. (22) By statute 1 & 2 Ph. & Mar. c. 10. a farther
exception is made as to treasons in counterfeiting the king's
seals or signatures, and treasons concerning coin current with

in this realm: and more particularly by c. 11. the offences of
importing counterfeit foreign money current in this kingdom,
and impairing, counterfeiting, or forging any current coin.
[ 357 J The statutes 8 & 9 W. III. c. 25. and 15 & 16 Geo. II. c. 28.

in their subsequent extensions of this species of treason,
do also provide, that the offenders may be indicted, arraigned,
tried, convicted, and attainted, by the like evidence, and in
such manner and form as may be had and used against offen
ders for counterfeiting the king's money. But by statute 7 W.
III. c. 3. in prosecutions for those treasons to which that act
extends, the same rule (of requiring two witnesses) is again en
forced; with this addition, that the confession of the prisoner,
which shall countervail the necessity of such proof, must be in
open court.

In the construction of which act it hath been

holden,” that a confession of the prisoner, taken out of court,
before a magistrate or person having competent authority to
take it, and proved by two witnesses, is sufficient to convict
him of treason. But hasty unguarded confessions, made to
persons having no such authority, ought not to be admitted as
* Foster, 240–244.

When this note was written, the editor

(Mr. Christian) observes, that he was not
aware that the general observations con
tained in it were sanctioned by so great
authorities as

Cicero

and

Panaetius.

Cicero makes the distinction that it is

the duty of the judge to pursue the truth;
but it is permitted to an advocate to urge
what has only the semblance of it. He
says he would not have ventured himself
to have advanced this (especially when

he was writing upon philosophy), if it
had not also been the opinion of the

gravest of the stoics, Panatius. “Judicis
est semper in causis verum sequi; pa
troni nonnunquam verisimile, etiam si
minus sit verum, defendere: quod scri
bere (praesertim cum de philosophia scri
berem) non auderem, nisi idem placeret
gravissimo stoicorum Panaetio.” Cic. de
Off. lib. 2. c. 14.
(21) As to which, see ante, 3 vol.367.
n. 23. et seq.
(22) See the 39 and 40 Geo. III. c. 93.
and 57 Geo. III. c. 6. ante 352. note

(8).
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And indeed, even in cases of

felony at the common law, they are the weakest and most sus
picious of all testimony; ever liable to be obtained by artifice,
false hopes, promises of favour, or menaces; seldom remem
bered accurately, or reported with due precision; and incapa

ble in their nature of being disproved by other negative evi
dence. By the same statute 7 W. III. it is declared, that both
witnesses must be to the same overt act of treason, or one to

one overt act, and the other to another overt act, of the same

species of treason,” and not of distinct heads or kinds: and no

evidence shall be admitted to prove any overt act not expressly
laid in the indictment.

And therefore in sir John Fenwick's

case in king William's time, where there was but one witness,
an act of parliament" was made on purpose to attaint him of
treason, and he was executed." But in almost every other ac
cusation
positive
is sufficient.
Montes
quieu laysone
it down
for awitness
rule," that
those laws Baron
which condemn

l

a man to death in any case on the deposition of a single witness,
are fatal to liberty: and he adds this reason, that the witness
who affirms, and the accused who denies, make an equal ba
lance;" there is a necessity therefore to call in a third man to
incline the scale. But this seems to be carrying matters too [358 l
far: for there are some crimes, in which the very privacy of
their nature excludes the possibility of having more than one
witness; must these therefore escape unpunished ? Neither in

deed is the bare denial of the person accused equivalent to the
positive oath of a disinterested witness. In cases of indict
ments for perjury, this doctrine is better founded; and there
our law adopts it: for one witness is not allowed to convict a
man indicted for perjury; because then there is only one oath
against another. In cases of treason also there is the ac
cused's oath of allegiance, to counterpoise the information of
a single witness; and that may perhaps be one reason why the
law requires a double testimony to convict him: though the
principal reason, undoubtedly, is to secure the subject from
being sacrificed to fictitious conspiracies, which have been

the engines of profligate and crafty politicians in all ages.
Secondly, though from the reversal of colonel Sidney's at-secondly,
evidence of
tainder by act of parliament in 1689" it may be collected," that ...s.
* See St. Tr. II. 144.

Foster, 235.

d St. Tr. V. 40.

* Beccar. c. 13.
h St. Tr. VIII. 472.

c Stat. 8 W. III. c. 4.

• Sp. L. b. 12. c. 3.
g 10 Mod. 194.
12 Hawk. P. C. 431.
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the mere similitude of hand-writing in two papers shewn to a

jury, without other concurrent testimony, is no evidence that
both were written by the same person; yet undoubtedly the
testimony of witnesses, well acquainted with the party's hand,

that they believe the paper in question to have been written by
him, is evidence to be left to a jury. (23)
Thirdly, evi.
dence in
trials for
murder of
bastards.

Thirdly, by the statute 21 Jac. I. c. 27. a mother of a bastard
child, concealing its death, must prove by one witness that the
child was born dead; otherwise such concealment shall be evi

dence of her having murdered it." (24)
Fourthly, pre
sumptive evi

dence. (25)

Fourthly, all presumptive evidence of felony should be ad
mitted cautiously; for the law holds, that it is better that ten
guilty persons escape, than that one innocent suffer. And sir

I 359] Matthew Hale in particular lays down two rules most prudent
and necessary to be observed: 1. Never to convict a man for
stealing the goods of a person unknown, merely because he

will give no account how he came by them, unless an actual
felony be proved of such goods; and, 2. Never to convict any
person of murder or manslaughter, till at least the body be
found dead; on account of two instances he mentions, where

persons were executed for the murder of others, who were then
alive, but missing. (25)
j Lord Preston's case, A. D. 1690. St. Tr. IV. 453. Francis's case, A. D. 1716.

St. Tr. VI. 69, Layer's case, A. D. 1722. Ibid. 279. Henzey's case, A. D. 1758.
4 Burr. 644.

* See pag. 198.

(23) But the proof of hand-writing is
not evidence in high treason, unless the

papers are found in the custody of the
prisoner. 1 Burr. 644. And see further

12 Hal. P. C. 290.

of, and the court therefore may adjudge
the prisoner to be committed to the gaol
or house of correction for any time not
exceeding two years. The liberty given

as to this evidence, Phil, on Evid. index,

to the jury by the last clause of this act,

Hand-writing. Stark. on Evid...index,

to find the defendant guilty, applies not

Hand-writing.

only to a case where she is indicted, but

(24) By the 43 Geo. III. c. 58, this
statute is repealed, and also a similar
statute in Ireland the 6 Ann. c. 4.; and it
is enacted, that all women who shall be
tried for the murder of their bastard chil

where she is tried on the inquisition of
the coroner. 2 Leach, 1095. 3 Camp.
371. R. & R. C. C. 240. A woman may
be found guilty of concealment within the
act, though from appearances it was pro

dren, shall be tried by the same rules of

bable the child was still born, and though

evidence, as if these statutes had never

the birth was probably known to an ac
complice. R. & R. C. C. 336.
(25) As to this kind of evidence in ge

been passed, provided that it shall be law
ful for the jury to find that the prisoner
was delivered of issue, which if born alive
would have been a bastard, and that she
did endeavour to conceal the birth there

neral, see Stark. on Evid. index, tit. Pre

sumptions, 1 Chit. C. L. 2 ed. 563 to
566.
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Lastly, it was an ancient and commonly received practice" Lastly, evi.
(derived from the civil law, and which also to this day obtains tºo
in the kingdom of France"), that, as counsel was not allowed

to any prisoner accused of a capital crime, so neither should he
be suffered to exculpate himself by the testimony of any wit
nesses.

And therefore it deserves to be remembered to the

honour of Mary I. (whose early sentiments, till her marriage
with Philip of Spain, seem to have been humane and generous"),
that when she appointed sir Richard Morgan chief justice of
the common pleas, she injoined him, “that notwithstanding
the old error, which did not admit any witness to speak, or any
other matter to be heard, in favour of the adversary, her ma
jesty being party; her highness's pleasure was, that whatsoever
could be brought in favour of the subject should be admitted
to be heard: and moreover, that the justices should not per
suade themselves to sit in judgment otherwise for her highness
than for her subject.” Afterwards, in one particular instance
(when embezzling the queen's military stores was made felony
by statute 31 Eliz. c. 4.), it was provided, that any person im
peached for such felony, “should be received and admitted to
make any lawful proof that he could, by lawful witness or
otherwise, for his discharge and defence:” and in general the
courts grew so heartily ashamed of a doctrine so unreasonable
and oppressive, that a practice was gradually introduced of ex
amining witnesses for the prisoner, but not upon oath:" the [360 )
consequence of which still was, that the jury gave less credit
to the prisoner's evidence, than to that produced by the crown.
Sir Edward Coke' protests very strongly against this tyranni
cal practice; declaring that he never read in any act of parlia
ment, book-case, or record, that in criminal cases the party ac
cused should not have witnesses sworn for him; and therefore

there was not so much as scintilla juris against it." And the
house of commons were so sensible of this absurdity, that, in
the bill for abolishing hostilities between England and Scot
land, when felonies committed by Englishmen in Scotland
were ordered to be tried in one of the three northern counties,
they insisted on a clause, and carried it" against the efforts of

both the crown and the house of lords, against the practice of
* St. Tr. I. passim. ..." Domat. publ.law.b. 3. t. 1. Montesq. Sp. L. b. 29.c. 11.
• See pag. 17.
q 2 Bulst. 147.

P Hollingsh. 1112. St. Tr. I. 72.
Cro. Car. 292.

*See also 2 Hal. P. C. 283. and his summary, 264.

r 3 Inst, 79.
* Stat. 4 Jac. I. c. 1.

* Com. Journ. 4, 5, 12, 13, 15. 29. 30 Jun. 1607.
(26) See further as to this evidence, 1 Chit. C. L. 624 to 627.
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the courts in England, and the express law of Scotland," “that
in all such trials for the better discovery of the truth, and the
better information of the consciences of the jury and justices,
there shall be allowed to the party arraigned the benefit of such
credible witnesses to be examined upon oath as can be pro

duced for his clearing and justification.” At length by the
statute 7 W. III. c.3. the same measure of justice was established
throughout all the realm, in cases of treason within the act :

and it was afterwards declared by statute 1 Ann. st. 2. c. 9. that
in all cases of treason and felony all witnesses for the prisoner
should be examined upon oath, in like manner as the witnesses
against him.
Werdict.

When the evidence on both sides is closed, and indeed when
any evidence hath been given, the jury cannot be discharged

(unless in cases of evident necessity”) till they have given in
their verdict; (27) but are to consider of it, and deliver it in,

with the same forms, as upon civil causes: only they cannot,
in a criminal case which touches life or member, give a privy

verdict.” But the judges may adjourn while the jury are with
drawn to confer, and return to receive the verdict in open
[36] ]
Either ge

neral or spe
cial.

court.” And such public or open verdict may be either general,
guilty, or not guilty; or special, setting forth all the circum
stances of the case, and praying the judgment of the court,
whether, for instance, on the facts stated, if it be murder, man

slaughter, or no crime at all. (28) This is where they doubt the
matter of law, and therefore chuse to leave it to the determina

tion of the court; though they have an unquestionable right
of determining upon all the circumstances, and finding a gene
ral verdict, if they think proper so to hazard a breach of their
oaths: and if their verdict be notoriously wrong, they may be
punished, and the verdict set aside by attaint at the suit of the

king; but not at the suit of the prisoner." (29) But the prac
* Co. Litt. 227.

w Com. Journ. 4 Jun. 1607.
3 Inst. 110. Fost. 27. Gould's case, Hil. 1764.

y 2 Hal. P. C. 300.

* 3 St. Tr. 731.

2 Hawk. P. C. 439.
a 2 Hal. P. C. 310.

4 St. Tr. 231.455.485.

(27) It is now settled, that when a

criminal trial runs to such a length as it
cannot be concluded in one day, the court,
by its own authority, may adjourn till the
next morning; but the jury must be some
where kept together, that they may have

(28) See further as to the verdict,
-1 Chit. C. L. 636 to 648.

(29) As to the liability of jurors to
punishment, see 1 Chit. C. L. 527 to 531.
Quaere, if an attaint could in any case be
maintained against a jury. Hawk. P. C.

no communication but with each other.

b. 1. c. 72. s. 5. id. b. 2. c. 22. s. 20. 23.

6 T. R. 527. See further as to this, 1

Vaughan, 164.; and see 6 Geo. IV. c.50.

Chit. C. L. 2 ed. 632.

s. 60. which abolishes the writ of attaint.
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tice, heretofore in use, of fining, imprisoning, or otherwise pu
nishing jurors, merely at the discretion of the court, for finding
their verdict contrary to the direction of the judge, was arbi
trary, unconstitutional, and illegal; and is treated as such
by sir Thomas Smith, two hundred years ago; who accounted
“such doings to be very violent, tyrannical, and contrary to
the liberty and custom of the realm of England.” For, as sir
Matthew Hale well observes," it would be a most unhappy case
for the judge himself, if the prisoner's fate depended upon his
directions;–unhappy also for the prisoner; for, if the judge's
opinion must rule the verdict, the trial by jury would be use
less. Yet in many instances," where contrary to evidence the
jury have found the prisoner guilty, their verdict hath been
mercifully set aside, and a new trial granted by the court of
king's bench : for in such case, as hath been said, it cannot be
set right by attaint. But there hath yet been no instance of
granting a new trial, where the prisoner was acquitted upon the
first."

If the jury therefore find the prisoner not guilty, he is then Proceeding:

for ever quit and discharged of the accusation," except he be ""
appealed of felony within the time limited by law. And upon
such his acquittal, or discharge for want of prosecution, he shall [362 I
be immediately set at large without payment of any fee to the

gaoler." But if the jury find him guilty, he is then said to be ...”
convicted of the crime whereof he stands indicted.

Which con

viction may accrue two ways; either by his confessing the of
fence and pleading guilty; or by his being found so by the
verdict of his country.(30)
When the offender is thus convicted, there are two collateral costs.(31)

circumstances that immediately arise.
* Smith's Commonw. l. 3. c. 1.

1. On a conviction (or
a 2 Hal. P. C. 313.

b 1 Lev. 9. T. Jones, 163. St. Tr. X. 416.

c 2 Hawk. P. C. 442.

"The civil law in such case only discharges him from the same accuser, but not
from the same accusation. If. 43. 2. 7. § 2.
* Stat. 14 Geo. III. c. 20.

‘. In the Roman republic, when the prisoner was convicted of any capital offence

by his judges, the form of pronouncing that conviction was something peculiarly deli
cate; not that he was guilty, but that he had not been enough upon his guard: “parum
cavisse videtur.” (Festus, 325.)
(30) See 1 Chit. C. L. 648 to 651.

to give evidence, or who has been active

(31) The 58 Geo. III. c.70. empowers
the court before whom the party is tried
for felony, at the request of the prosecutor
or other person bound in recognizances to
prosecute or give evidence, or subpoened

in apprehending the person guilty of any
of the offences recited in the 4 W.& M.
c. 8. 6 & 7 Wm. III. c. 17. 5 Ann. c. 31.
14 Geo. II. c. 6. and 15 Geo. II. c. 28. to
order the sheriff or treasurer of the county

WOL. I. V.

2 F

*
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even upon an acquittal where there was a reasonable ground
to prosecute, and in fact a bona fide prosecution) for any grand
or petit larciny or other felony, the reasonable expenses of pro

Restitution
of stolen
goods. (32)

secution, and also, if the prosecutor be poor, a compensation
for his trouble and loss of time, are by statutes 25 Geo. II. c.36.
and 18 Geo. III. c. 19. to be allowed him out of the county
stock, if he petitions the judge for that purpose: and by sta
tute 27 Geo. II. c. 3. explained by the same statute 18 Geo.III.
c. 19. all persons appearing upon recognizance or subpana to
give evidence, whether any indictment be preferred or no, and
as well without conviction as with it, are entitled to be paid
their charges, with a farther allowance (if poor) for their trou
ble and loss of time. 4. On a conviction of larciny in parti
cular, the prosecutor shall have restitution of his goods, by
virtue of the statute 21 Hen. VIII. c. 11. For by the common
law there was no restitution of goods upon an indictment, be
cause it is at the suit of the king only; and therefore the party
was enforced to bring an appeal of robbery, in order to have
his goods again." But, it being considered that the party pro
secuting the offender by indictment, deserves to the full as

much encouragement as he who prosecutes by appeal, this
statute was made, which enacts, that if any person be con
victed of larciny, by the evidence of the party robbed, he shall
have full restitution of his money, goods, and chattels; or the
[363 ]

value of them out of the offender's goods, if he has any, by a
writ to be granted by the justices. And the construction of
§ 3 Inst. 242.

in which the offence shall have been com

mitted, to pay to such prosecutor and wit
nesses, and person or persons concerned
in such apprehension respectively, the
costs, charges, and expenses to which such
prosecutor shall have been put to in pre
ferring such indictment, as also such a
sum of money as shall appear to the court

uttering base coin, obtaining goods and
money under false pretences, receiving
stolen goods, perjury, and in other in
stances where the prosecution is as ne

cessary for the public security as in felony,
and where the prosecutor has no farther

interest in the prosecution than any other
member of the community.

reasonable and sufficient to reimburse

See further as to costs in criminal cases,

such prosecutor and witnesses, and per
son or persons concerned in such appre
hension, for the expenses they have been
put to in the prosecution, and also for loss

Hullock on Costs, 601 to 607.; Burn J.

of time and trouble.

These statutes, it will be seen, extend to

felonies only, and not to prosecutions for
misdemeanors. 7 T. R. 377.

Mr. Chris

tian observes, that in many cases of mis
demeanors, the interest of the public as
much requires that the judge should have
the power of allowing costs to the prose
cutor as in felony. As in the offences of

Felony, I. Costs; Williams J. Felony,
VII. and Costs; Cro. C. C. 11, 12.; 1
Chit. C. L. 2 ed. 825 to 832. : and as to
officer's fees, 1 Chit. C. L. 832 to 834.

(32) See further as to this subject in
general, 1 Hale, 538 to 547. ; Com. Dig.
Justices, A.; Burn J. Restitution of stolen
Goods; Williams.J. Felony, VII. ; 1 Chit.
C. L. 2 ed. 817 to 821. As to the award
of restitution in forcible entries, &c. see
Hawk. b. 1. c. 64. s. 45 to 66. 2 Chit.

Rep. 314, Cro. Jac. 151. All, 50.
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this act having been in great measure conformable to the law
of appeals, it has therefore in practice superseded the use of
appeals of larciny. For instance: as formerly upon appeals,"
so now upon indictments of larciny, this writ of restitution

shall reach the goods so stolen, notwithstanding the property"
of them is endeavoured to be altered by sale in market overt.*
And though this may seem somewhat hard upon the buyer, yet
the rule of law is that “spoliatus debet, ante omnia, restitui;”
especially when he has used all the diligence in his power to
convict the felon.

And, since the case is redticed to this hard

necessity, that either the owner or the buyer must suffer; the
law prefers the right of the owner, who has done a meritorious

act by pursuing a felon to condign punishment, to the right of
the buyer, whose merit is only negative, that he has been
guilty of no unfair transaction. And it is now usual for the

court, upon the conviction of a felon, to order (without any
writ) immediate restitution of such goods, as are brought into
court, to be made to the several prosecutors. Or else, se

condly, without such writ of restitution, the party may peace
ably retake his goods, wherever he happens to find them,'
unless a new property be fairly acquired therein. Or, lastly,
if the felon be convicted and pardoned, or be allowed his
clergy, the party robbed may bring his action of trover against

him for his goods; and recover a satisfaction in damages. But
such action lies not before prosecution: for so felonies would

be made up and healed:" and also recaption is unlawful, if it
be done with intention to smother or compound the larciny;
it then becoming the heinous offence of theft-bote, as was men
tioned in a former chapter."(33)
It is not uncommon, when a person is convicted of a misde- of speaking
with the pro
mesnor, which principally and more immediately affects some secutor. (34)
individual, as a battery, imprisonment, or the like, for the
court to permit the defendant to speak with the prosecutor before [364 J
h Bracton, de coron. c. 32.

! See Vol. III. pag. 4.

* See Vol. II. pag. 450.
m 1 Hal. P. C. 546.

(33) As to when the civil right is
merged in the public injury, see ante, 6.
12 East, 409. The owner of goods
stolen, who has prosecuted the thief to
conviction, cannot recover the value of
his goods from a person who has pur
chased them and sold them again, even

loses them by a fraud and not by a fe
lony, and afterwards convicts the of
fender, he is not entitled to restitution,

or to retain them, against a person, as a
pawnbroker, who has fairly acquired a
new right of property in them. 5 T. R.
175.

with notice of the theft, before conviction.

2 T. R. 750.

k 1 Hal. P. C. 543.

* See pag. 133.

-

(34) See further as to this, 1 Chit.

And if the owner of goods C.
2 F 2
*

L. 2 ed. 665.
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any judgment is pronounced; and if the prosecutor declares
himself satisfied, to inflict but a trivial punishment. This is

done to reimburse the prosecutor his expenses, and make him
some private amends, without the trouble and circuity of a

civil action. But it surely is a dangerous practice : and
though it may be intrusted to the prudence and discretion of
the judges in the superior courts of record, it ought never to
be allowed in local or inferior jurisdictions, such as the quarter

sessions; where prosecutions for assaults are by this means too
frequently commenced, rather for private lucre than for the
great ends of public justice. Above all, it should never be
suffered, where the testimony of the prosecutor himself is ne
cessary to convict the defendant: for by this means, the rules
of evidence are entirely subverted: the prosecutor becomes in
effect a plaintiff, and yet is suffered to bear witness for himself.
Nay even a voluntary forgiveness, by the party injured, ought
not in true policy to intercept the stroke of justice. “This,”
says an elegant writer” (who pleads with equal strength for
the certainty as for the lenity of punishment), “may be an act
of good nature and humanity, but it is contrary to the good of

the public. For, although a private citizen may dispense with
satisfaction for his private injury, he cannot remove the neces
sity of public example. The right of punishing belongs not
to any one individual in particular, but to the society in general,
or the sovereign who represents that society; and a man may

renounce his own portion of this right, but he cannot give up
that of others.”
o Becc. ch. 46.

CHAP. XXVIII.

OF THE BENEFIT OF CLERGY.

AFTER trial and conviction, the judgment of the court regu-Elgarh.B.
larly follows, unless suspended or arrested by some interven- *::::::o)

ing circumstance; of which the principal is the benefit of
clergy: a title of no small curiosity as well as use; and con

cerning which I shall therefore inquire : 1. Into its original,
and the various mutations which this privilege of clergy has

sustained. 2. To what persons it is to be allowed at this day.
3. In what cases. 4. The consequences of allowing it.

I. Clergy, the privilegium clericale, or in common speech, the 1. Its origin,
benefit of clergy, had its original from the pious regard paid by .
Christian princes to the church in its infant state; and the ill hºunder

use which the popish ecclesiastics soon made of that pious"
regard. The exemptions which they granted to the church,

were principally of two kinds: 1. Exemption of places conse
crated to religious duties, from criminal arrests, which was the
foundation of sanctuaries: 2. Exemption of the persons of cler
gymen from criminal process before the secular judge in a few
particular cases, which was the true original and meaning of
the privilegium clericale.
º

But the clergy increasing in wealth, power, honour, num
ber, and interest, began soon to set up for themselves: and
that which they obtained by the favour of the civil govern

ment, they now claimed as their inherent right: and as a right [366 J
of the highest nature, indefeasible, and jure divino.” By their
canons therefore and constitutions they endeavoured at, and
where they met with easy princes obtained, a vast exten
sion of these exemptions: as well in regard to the crimes

themselves, of which the list became quite universal;" as
* The principal argument upon which they founded this exemption was that text of

Scripture; “Touch not mine anointed, and do my prophets no harm.” (Keilw. 181.)
b See Vol. III. page 62.

(1) As to this subject in general, see
2 Hale, 323 to 391; index, Clergy;
Fost. C. L. index, Clergy; Williams J.

Felony, W.; Burn J. Clergy, II. ; Com.
Dig. Justices, Y.; Bac. Ab. Felony, G.;
1 Chit. C. L. 2 ed. 667 to 690.
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in regard to the persons exempted, among whom were at

length comprehended not only every little subordinate officer
belonging to the church or clergy, but even many that were
totally laymen.

In England however, although the usurpations of the pope
were very many and grievous, till Henry the Eighth entirely
exterminated his supremacy, yet a total exemption of the
clergy from secular jurisdiction could never be thoroughly
effected, though often endeavoured by the clergy:" and there

fore, though the ancient privilegium clericale was in some capital
cases, yet it was not universally allowed. And in those par
ticular cases, the use was for the bishop or ordinary to de
mand his clerks to be remitted out of the king's courts, as
soon as they were indicted: concerning the allowance of which

demand there was for many years a great uncertainty:" till at
length it was finally settled in the reign of Henry the Sixth,

that the prisoner should first be arraigned; and might either
then claim his benefit of clergy, by way of declinatory plea; or,
after conviction, by way of arresting judgment. This latter way
is most usually practised, as it is more to the satisfaction of
the court to have the crime previously ascertained by confes
sion or the verdict of a jury: and also it is more advantageous
to the prisoner himself, who may possibly be acquitted, and so
need not the benefit of his clergy at all. (2)

Originally the law was held, that no man should be admit
ted to the privilege of clergy, but such as had the habitum et
• ‘[ 367 J tonsuram clericalem." But in process of time a much wider and
more comprehensive criterion was established : every one that

could read (a mark of great learning in those days of igno
rance and her sister superstition) being accounted a clerk or

clericus, and allowed the benefit of clerkship, though neither
initiated in holy orders, nor trimmed with the clerical tonsure.

But when learning, by means of the invention of printing, and
other concurrent causes, began to be more generally dissemi

nated than formerly; and reading was no longer a competent
proof of clerkship, or being in holy orders; it was found that
c Keilw. 180.

d 2 Hal. P. C. 377.

e 2 Hal. P. C. 372. M. Paris, A. D. 1259. See Vol. I. p. 24.

(2) The benefit of clergy must, in cases

of felony, be prayed, 3 M. & S. 549.5 and
this in general before sentence, 2 Inst.

164, but it may be allowed afterwards.

1 Ry.& M. C. C. 21, 2 Dyer, 205, a.
-
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as many laymen as divines were admitted to the privilegium
clericale; and therefore by statute 4 Hen. VII. c. 13. a distinc
tion was once more drawn between mere lay scholars, and
clerks that were really in orders. And, though it was thought
reasonable still to mitigate the severity of the law with regard
to the former, yet they were not put upon the same footing
with actual clergy; being subjected to a slight degree of pu
nishment, and not allowed to claim the clerical privilege more
than once. Accordingly the statute directs that no person
once admitted to the benefit of clergy, shall be admitted thereto
a second time, unless he produces his orders: and in order to
distinguish their persons, all laymen who are allowed this pri
vilege shall be burnt with a hot iron in the brawn of the left
thumb. This distinction between learned laymen, and real
clerks in orders, was abolished for a time by the statutes 28
Hen. VIII. c. 1. and 32 Hen. VIII. c. 3. but it is heldſ to have

been virtually restored by statute 1 Edw. VI. c. 12. which sta
tute also enacts, that lords of parliament and peers of the realm,
having place and voice in parliament, may have the benefit of
their peerage, equivalent to that of clergy, for the first offence
(although they cannot read, and without being burnt in the
hand), for all offences then clergyable to commoners, and also
for the crimes of house-breaking, highway-robbery, horse-steal

ing, and robbing of churches. (3)
After this burning the laity, and before it the real clergy, were [368]
discharged from the sentence of the law in the king's court,
w

-

f Hob. 294.

2 Hal. P. C. 375.

(3) But now by 6 Geo. IV. c. 25. s.
3. the provisions of the 28 Hen. VIII. c.

pensed with. The argument was, that

1. are revived, and clerks in holy orders

the privilege of peerage was only an ex

are placed on the same footing as to the
benefit of clergy as other persons. Upon

tension of the benefit of clergy, and there
fore granted only to those who were or
might be entitled to that benefit; but as no
female, peeress or commoner, at that time
was entitled to the benefit of clergy, so it
was not the intention of the legislature to
grant to any female the privilege of peer

the conviction of the duchess of Kingston

for bigamy, it was argued by the attorney
general Thurlow, that peeresses were
not entitled by 1 Edw. VI. c. 12. like
peers to the privilege of peerage; but it

at

that time could not have been dis

was the unanimous opinion of the judges,

age. And in my opinion the argument

that a peeress convicted of a clergyable

of the attorney-general is much more con
vincing and satisfactory, as a legal de
monstration, than the arguments of the

felony ought to be immediately discharg
ed without being burnt in the hand, or
without being liable to any imprisonment.
11 H. St. Tr. 264.

If the duchess had

been admitted, like a commoner, only to

the benefit of clergy, burning in the hand

counsel on the other side, or the reasons

stated for the opinions of the judges.—
Mr. Christian's note.
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and delivered over to the ordinary, to be dealt with according
to the ecclesiastical canons. Whereupon the ordinary, not
satisfied with the proofs adduced in the profane secular court,

set himself formally to work to make a purgation of the offender
by a new canonical trial; although he had been previously

convicted by his country, or perhaps by his own confession.'
This trial was held before the bishop in person, or his deputy;
and by a jury of twelve clerks: and there, first, the party him
self was required to make oath of his own innocence ; next,
there was to be the oath of twelve compurgators, who swore
they believed he spoke the truth; then, witnesses were to be

examined upon oath, but on behalf of the prisoner only ; and
lastly, the jury were to bring in their verdict upon oath, which
usually acquitted the prisoner; otherwise, if a clerk, he was

degraded, or put to penance." A learned judge, in the begin
ning of the last century," remarks with much indignation the
vast complication of perjury and subornation of perjury, in this
solemn farce of a mock trial; the witnesses, the compurgators,

and the jury, being all of them partakers in the guilt: the de
linquent party also, though convicted before on the clearest evi
dence, and conscious of his own offence, yet was permitted and
almost compelled to swear himself not guilty: nor was the good
bishop himself, under whose countenance this scene of wicked
ness was daily transacted, by any means exempt from a share

of it. And yet by this purgation the party was restored to his
credit, his liberty, his lands, and his capacity of purchasing
afresh, and was entirely made a new and an innocent man.

This scandalous prostitution of oaths, and the forms of jus
tice, in the almost constant acquittal of felonious clerks by
purgation, was the occasion, that, upon very heinous and noto
- I 369 J rious circumstances of guilt, the temporal courts would not

trust the ordinary with the trial of the offender, but delivered
over to him the convicted clerk, absºlue purgatione facienda: in
which situation the clerk convict could not make purgation;

but was to continue in prison during life, and was incapable of
acquiring any personal property, or receiving the profits of his

lands, unless the king should please to pardon him. Both
these courses were in some degree exceptionable; the latter
being perhaps too rigid, as the former was productive of the
most abandoned perjury. As therefore these mock trials took
their rise from factious and popish tenets, tending to exempt
* Staundford, P. C. 138, b.

g 3 P. Wms. 447.

Hob. 289.

h IHob. 291.
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one part of the nation from the general municipal law; it be

came high time, when the reformation was thoroughly esta
blished, to abolish so vain and impious a ceremony.
Accordingly the statute of 18 Eliz. c. 7. enacts, that, for the
avoiding of such perjuries and abuses, after the offender has
been allowed his clergy, he shall not be delivered to the ordi
nary, as formerly; but, upon such allowance and burning in the
hand, he shall forthwith be enlarged and delivered out of
prison; with proviso, that the judge may, if he thinks fit, con
tinue the offender in gaol for any time not exceeding a year.
And thus the law continued, for above a century, unaltered,
except only that the statute of 21 Jac. I. c. 6. allowed, that
women convicted of simple larcinies under the value of ten

shillings should (not properly have the benefit of clergy, for
they were not called upon to read; but) be burned in the hand,
and whipped, (4) stocked, or imprisoned for any time not ex

ceeding a year. And a similar indulgence, by the statutes
3 & 4 W.& M. c. 9. and 4 & 5 W. & M. c. 24. was extended

to women, guilty of any clergyable felony whatsoever; who
were allowed once to claim the benefit of the statute, in like

manner as men might claim the benefit of clergy, and to be dis
charged upon being burned in the hand, and imprisoned for
any time not exceeding a year. The punishment of burning in
the hand, being found ineffectual, was also changed by statute

10 & 11 W. III. c. 23. into burning in the most visible part of
r"

the left cheek, nearest the nose: but such an indelible stigma [3 / 0 1
being found by experience to render offenders desperate, this
provision was repealed, about seven years afterwards, by statute
5 Ann. c.6., and till that period, all women, all peers of par
liament and peeresses, and all male commoners who could read,
were discharged in all clergyable felonies; the males absolute
ly, if clerks in orders; and other commoners, both male and fe
male, upon branding; and peers and peeresses without brand
ing, for the first offence: yet all liable (excepting peers and
peeresses), if the judge saw occasion, to imprisonment not ex
ceeding a year.

And those men who could not read, if under

the degree of peerage, were hanged.
Afterwards indeed it was considered, that education and

learning were no extenuations of guilt, but quite the reverse :
and that, if the punishment of death for simple felony was too .
(4) Whipping of women is abolished by 1 Geo. IV. c. 57.
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severe for those who had been liberally instructed, it was, a for
tiori, too severe for the ignorant also. And thereupon by the
same statute 5 Ann. c.6. it was enacted, that the benefit of

clergy should be granted to all those who were entitled to ask
it, without requiring them to read by way of conditional
merit. (5) And experience having shewn that so very univer
sal a lenity was frequently inconvenient, and an encourage
ment to commit the lower degrees of felony; and that, though
capital punishments were too rigorous for these inferior offences,
yet no punishment at all (or next to none) was as much too
gentle; it was further enacted by the same statute, that when

any person is convicted of any theft, or larciny, and burnt in
the hand for the same according to the ancient law, he shall
also, at the discretion of the judge, be committed to the house
of correction or public workhouse, to be there kept to hard la
bour, for any time not less than six months, and not exceeding
two years; with a power of inflicting a double confinement in
case of the party's escape from the first. And it was also en

acted by the statutes 4 Geo. I. c. 11. and 6 Geo. I. c. 23. that
when any persons shall be convicted of any larciny, either grand
[371 J or petit, or any felonious stealing or taking of money or goods
and chattels either from the person or the house of any other,
or in any other manner, and who by the law shall be entitled to
the benefit of clergy, and liable only to the penalties of burning
in the hand or whipping, the court in their discretion, instead
of such burning in the hand or whipping, may direct such
offenders to be transported to America (or, by the statute 19
Geo. III. c.74. to any other parts beyond the seas) for seven
years: and, if they return or are seen at large in this kingdom

within that time, it shall be felony without benefit of clergy.
And by the subsequent statutes 16 Geo. II. c. 15. and 8 Geo.

III. c. 15. many wise provisions are made for the more speedy
and effectual execution of the laws relating to transportation,
and the conviction of such as transgress them. (6) But now,
(5) The statute enacts, that if a person
convicted of a clergyable offence shall
pray the benefit of this act, he shall not be
required to read, but shall be taken to be,

and punished as, a clerk convict. Hence
persons convicted of manslaughters, biga
mies, and simple grand larcenies, &c. are
still asked what they have to say why

judgment of death should not be pro
nounced upon them! And they are then
told to kneel down, and pray the benefit
of the statute. It would perhaps have

been more consistent with the dignity of
a court of justice to have granted the be
nefit of clergy, without requiring an un
necessary form, the meaning of which
very few comprehend. And if the pri
soner should obstinately refuse to pray
the benefit of the statute, it seems to be

an unavoidable consequence that the
judge must pronounce sentence of death
upon him.—Mr. Christian's note.
(6) The above acts of 16 Geo. II. c. 15.
and 8 Geo.III. c. 15, and several subse

*
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by the statute 19 Geo. 1LI. c. 74, all offenders liable to trans

portation may in lieu thereof, at the discretion of the judges,
be employed, if males (except in the case of petty larceny), in
hard labour for the benefit of some public navigation; or, whe
ther males or females, may in all cases be confined to hard la
bour in certain penitentiary houses, to be erected by virtue of
the said act, for the several terms therein specified, but in no
case exceeding seven years; with a power of subsequent miti
gation, and even of reward, in case of their good behaviour.
But if they escape and are retaken, for the first time an ad
dition of three years is made to the term of their confinement;
and a second escape is felony without benefit of clergy.
In forming the plan of these penitentiary houses, the princi
pal objects have been, by sobriety, cleanliness, and medical
assistance, by a regular series of labour, by solitary confine
ment during the intervals of work, and by due religious instruc

tion, to preserve and amend the health of the unhappy offend
ers, to inure them to habits of industry, to guard them from
pernicious company, to accustom them to serious reflection,
and to teach them both the principles and practice of every

christian and moral duty. And if the whole of this plan be
properly executed, and its defects be timely supplied, there is
reason to hope that such a reformation may be effected in the [372 I
lower classes of mankind, and such a gradual scale of punish
ment be affixed to all gradations of guilt, as may in time su
persede the necessity of capital punishment, except for very
atrocious crimes.(7)
It is also enacted by the same statute 19 Geo. III. c. 74.,
that instead of burning in the hand (which was sometimes too
slight and sometimes too disgraceful a punishment) the court in
all clergyable felonies may impose a pecuniary fine; or (except
in the case of manslaughter) may order the offender to be once

or oftener, but not more than thrice, either publicly or pri
vately whipped; such private whipping (to prevent collusion
quent ones relative to this subject, are

repealed by the 5 Geo. IV. c. 84, which
regulates the punishment of the hulks,
and that of transportation; and, espe
cially in the latter case, inflicting the ad
ditional punishment of hard labour on the
prisoner, and also for remitting part of

the sentence of transportation if the pri
soner behaves well, &c.

(7) The regulation of the 19 Geo.III.
c. 74, as to the employment of this de
scription of convicts in penitentiary houses, was suffered to expire on 25th of
March, 1802; but see the 56 Geo. III.
c. 63. & 59 Geo. III. c. 136. since, esta

blishing and regulating the penitentiary
at Millbank.
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or abuse) to be inflicted in the presence of two witnesses, and
in case of female offenders in the presence of females only.
Which fine or whipping shall have the same consequences as
burning in the hand; and the offender, so fined or whipped,
shall be equally liable to a subsequent detainer or imprison
ment. (8)
In this state does the benefit of clergy at present stand;
very considerably different from its original institution : the
wisdom of the English legislature having, in the course of a
long and laborious process, extracted by a noble alchemy
rich medicines out of poisonous ingredients; and converted,
by gradual mutations, what was at first an unreasonable
exemption of particular popish ecclesiastics, into a merciful
mitigation of the general law, with respect to capital punish
ment.

From the whole of this detail we may collect, that however
in times of ignorance and superstition that monster in true po
licy may for awhile subsist, of a body of men, residing in the
bowels of a state, and yet independent of its laws; yet, when
learning and rational religion have a little enlightened men's
minds, society can no longer endure an absurdity so gross, as
must destroy its very fundamentals. For, by the original con
tract of government, the price of protection by the united force
. . [373 ] of individuals, is that of obedience to the united will of the
community. This united will is declared in the laws of the
land : and that united force is exerted in their due and uni
versal execution.
-

II. To what
persons now
allowed.

-

II. I am next to inquire, to what persons the benefit of
clergy is to be allowed at this day: and this must be chiefly
collected from what has been observed in the preceding article.
(8) This act was made perpetual by

able felonies; and by this recent act it is

39 Geo. III. c. 45.

enacted, that where an offender, convict

But by 1 Geo. IV. c. 57, the punish
ment of whipping females is abolished,

ed of a felony within the benefit of clergy,
hath endured, or shall endure, the pu
nishment adjudged for such felony, the
punishment so endured shall have the

and in lieu thereof confinement to hard

labour for not exceeding six months, nor
less than one, or solitary confinement for
not exceeding seven days at any one time,

like effect as if the offender had been

burnt or marked according to the 4 Hen.

is to be inflicted.

VII. c. 13. 21 Jac. I. c. 6. 3 W. & M.

The benefit of the above act of 19 Geo.
III. c. 74, is by the 6 Geo. IV. c. 25. s. 2.
extended to all cases of punishment in

c. 9. 4 & 5 W. & M. c. 24. 6 & 7 W. &
M. c. 14. 4 Geo. I. c. 11, 19 Geo. III.
c. 74. & 1 Geo. IV. c. 57, or either of

flicted upon persons convicted of clergy

them.
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For, upon the whole, we may pronounce, that all clerks in
orders are, without any branding, and of course without any
transportation, fine, or whipping (for those are only substituted
in lieu of the other), to be admitted to this privilege, and im
mediately discharged ; and this as often as they offend."
Again, all lords of parliament and peers of the realm having
place and voice in parliament, by the statute 1 Edw. VI. c. 12.
(which is likewise held to extend to peeresses") shall be dis
charged in all clergyable and other felonies provided for by the
act, without any burning in the hand or imprisonment, or other
punishment substituted in its stead, in the same manner as
real clerks convict: but this is only for the first offence. (9)
Lastly, all the commons of the realm, not in orders, whether
male or female, shall for the first offence be discharged of the
capital punishment of felonies within the benefit of clergy,
upon being burnt in the hand, whipped, or fined, or suffering a
discretionary imprisonment in the common gaol, the house of
correction, one of the penitentiary houses, or in the places of
labour for the benefit of some navigation; or, in case of lar
ceny, upon being transported for seven years, if the court shall

think proper. (10) It hath been said, that Jews, and other infi
dels and heretics, were not capable of the benefit of clergy, till
after the statue 5 Ann. c. 6. as being under a legal incapacity
for orders. But I much question whether this was ever ruled for
law, since the re-introduction of the Jews into England, in the
time of Oliver Cromwell.

For, if that were the case, the Jews

are still in the same predicament, which every day's experience [374 )
will contradict: the statute of queen Anne having certainly
made no alteration in this respect; it only dispensing with the

necessity of reading in those persons, who, in case they could
read, were before the act entitled to the benefit of their clergy.
12 Hal. P.C. 375.

K Duchess of Kingston's case in Parliament, 22 Apr. 1776.

1 2 Hal. P. C. 373. 2 Hawk. P. C. 338. Fost. 306.

(9) But now by the 6 Geo. IV. c. 25.
s. 3. the 28 Hen. VIII. c. 1. is revived,

and clerks in holy orders, being con
victed of felony, stand under the same
pains and dangers as other persons con
victed of felony, not in holy orders.
Clergymen never had privilege in petty
larcenies, but were, and still are, liable

to be whipped or transported like others
for a petty larceny.

(10) A layman, who has once had the

benefit of clergy, may be precluded from
obtaining it a second time, by a counter
plea on the part of the prosecution, aver

ring the identity of the prisoner's person,
and that he had before been allowed the

benefit of his clergy, though the second
crime be quite different from the first
As a person convicted of bigamy is liable
to suffer death for a manslaughter, or any

other clergyable felony. Scott's case,
Leach, 312.
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III. In what III. The third point to be considered is, for what crimes the
i.” privilegium clericale, or benefit of clergy, is to be allowed. And,
it is to be observed, that neither in high treason nor in petit
larceny, nor in any mere misdemesnors, it was indulged at the
common law; and therefore we may lay it down for a rule that
it was allowable only in petit treason and capital felonies:
which for the most part became legally entitled to this indul

gence by the statute de clero, 25 Edw. III. st. 3. c. 4, which
provides that clerks convict for treasons or felonies, touching
other persons than the king himself or his royal majesty, shall
have the privilege of holy church. But yet it was not allow
able in all felonies whatsoever: for in some it was denied even

by the common law, viz. insidiatio viarum, or lying in wait for
one on the highway; depopulatio agrorum, or destroying and
ravaging a country;" and combustio domorum, or arson, that is,
the burning of houses:" all which are a kind of hostile acts,

and in some degree border upon treason, And farther, all
these identical crimes, together with petit treason, and very
many other acts of felony, are ousted of clergy by particular
acts of parliament; which have in general been mentioned un

der the particular offences to which they belong, and therefore
need not be here recapitulated. Upon all which statutes for
excluding clergy I shall only observe, that they are nothing
else but the restoring of the law, to the same rigor of capital.
punishment in the first offence, that is exerted before the pri
vilegium clericale was at all indulged; and which it still exerts
upon a second offence in almost all kinds of felonies, unless

committed by clerks actually in orders. But so tender is the
law of inflicting capital punishment in the first instance for

any inferior felony, that notwithstanding by the marine law,
as declared in statute 28 Hen. VIII. c. 15. the benefit of clergy
is not allowed in any case whatsoever; yet, when offences are
committed within the admiralty-jurisdiction, which would be
clergyable if committed by land, the constant course is to
acquit and discharge the prisoner." (11) And, to conclude

this head of inquiry, we may observe the following rules:
1. That in all felonies, whether new created or by common
m 2 Hal. P. C. 333.

n 1 Hal. P. C. 346.

• Moor, 756. Fost. 288.

(11) But now by 39 Geo. III. c. 37.

manner as if committed on shore; and

offences committed on the high seas are

see the 43 Geo. III, c. 113. s. 6.56 Geo.

to be considered and treated in the same

III. c. 27. s. 3.
*
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law, clergy is now allowable, unless taken away by express
words of an act of parliament.” 2. That, where clergy is

taken away from the principal, it is not of course taken away
from the accessory, unless he be also particularly included in
the words of the statute." 3. That when the benefit of clergy
is taken away from the offence (as in case of murder, buggery,
robbery, rape, and burglary), a principal in the second degree
being present, aiding and abetting the crime, is as well ex
cluded from his clergy as he that is principal in the first de
gree: but, 4. That, where it is only taken away from the person
committing the offence (as in the case of stabbing, or commit

ing larceny in a dwelling house, (12) or privately from the
person), his aider and abettors are not excluded; through the
tenderness of the law, which hath determined that such sta

tutes shall be taken literally."
Lastly,
we are to
what the
consequences
arenot
to IV.
conse.
theIV.
party,
of allowing
himinquire
this benefit
of clergy.
I speak
..."

al

of the branding, fine, whipping, imprisonment, or transporta
tion; which are rather concomitant conditions, than conse

quences of receiving this indulgence. The consequences are
such as affect his present interest, and future credit and capa
city: as having been once a felon, but now purged from that

guilt by the privilege of clergy; which operates as a kind of
statute pardon.
And, we may observe, 1. That by this conviction he forfeits
all his goods to the king; which being once vested in the
crown, shall not afterwards be restored to the offender."

2.

That, after conviction, and till he receives the judgment of the
law, by branding, or some of its substitutes, or else is pardoned
by the king, he is to all intents and purposes a felon, and sub
ject to all the disabilities and other incidents of a felon." 3.
That after burning, or its substitute, or pardon, he is dis
charged for ever of that, and all other felonies before commit
ted, within the benefit of clergy; but not of felonies from which
such benefit is excluded: and this by statutes 8 Eliz. c. 4. and
18 Eliz. c. 7. (13) 4. That by the burning, or its substitute, or
P 2 Hal. P. C. 330.
q 2 Hawk. P. C. 342.
• 2 Hal. P. C. 388.

(12) In the case of all capital larcenies
in a dwelling-house, the benefit of clergy
has been taken away, as well from those
who aid, assist, and abet, as from those

r 1 Hal. P. C. 529. Fost. 356, 357.
t 3 P. Wms. 487.

who actually commit the crime, by 3W.
& M. c. 9. and 12 Ann, st. 1,
p. 240. ante.

c. 7. See

(13) And now by 6 Geo. IV. c.25, s.4.
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the pardon of it, he is restored to all capacities and credits, and
the possession of his lands, as if he had never been convicted."

5. That what is said with regard to the advantages of com
moners and laymen, subsequent to the burning in the hand, is
equally applicable to all peers and clergymen, although never
branded at all, or subjected to other punishment in its stead.
For they have the same privileges, without any burning, or any
substitute for it, which others are entitled to after it.*
• 2 Hal. P. C. 389. 5 Rep. 110.

x 2 Hal. P. C. 389, 390.

the allowance of benefit of clergy to a

allowed, dispunishable for any other fe

person convicted of felony, shall not ren-

lony committed before the time of such

der the person to whom such benefit is

allowing.

".

CHAP. XXIX.

OF JUDGMENT AND ITS CONSEQUENCES.
We are now to consider the next stage of criminal, prosecution, JUDG
Nisrn,
M ENT
after trial and conviction are past, in such crimes and misde-...".
mesnors, as are either too high or too low to be included with- º
in the benefit of clergy: which is that of judgment. For when,
upon a capital charge, the jury have brought in their verdict
guilty, in the presence of the prisoner; he is either imme
diately, or at a convenient time soon after, asked by the court,
if he has any thing to offer why judgment should not be award
ed against him. And in case the defendant be found guilty of capias issued

a misdemesnor (the trial of which may, and does usually, hap-º..."
pen in his absence, after he has once appeared), a capias is $".
awarded and issued, to bring him in to receive his judgment;
and, if he absconds, he may be prosecuted even to outlawry.

But whenever he appears in person, upon either a capital or in- Moving in
ferior conviction, he may at this period, as well as at his ar- *

raignment, offer any exceptions to the indictment, in arrest or
stay of judgment: as for want of sufficient certainty in setting
forth either the person, the time, the place, or the offence. And,

if the objections be valid, the whole proceedings shall be set
aside; but the party may be indicted again." And we may
take notice, 1. That none of the statutes of jeofails," for amend
ment of errors, extend to indictments or proceedings in crimi
nal cases; and therefore a defective indictment is not aided by
a verdict, as defective

pleadings in civil cases are. 2. That, in

favour of life, great strictness has at all times been observed,

in every point of an indictment. Sir Matthew Hale indeed [376 )
complains, “that this strictness is grown to be a blemish and .
inconvenience in the law, and the administration thereof: for

that more offenders escape by the over-easy ear given to excep
*4 Rep. 45.

b See Vol. III. p. 407.

(1) As to the judgment in criminal cases

N.; Williams J. Judgment; 1 Chit. C. L.

in general, see 2 Hale, 391 to 406.; Hawk.
b. 2. c. 48, per tot.; Com. Dig. Indictment,
V O L.,

695 to 722, 2 ed.
2 (;

IV,
*

.

º
-

BOOK IV.-OF PUBLIC WRONGS.

tions in indictments, than by their own innocence.” And yet
no man was more tender of life than this truly excellent judge.
p; ea of

A pardon also, as has been before said, may be pleaded in

pardon.

arrest of judgment, and it has the same advantage when plead
ed here, as when pleaded upon arraignment; viz. the saving
the attainder, and of course the corruption of blood: which
nothing can restore but parliament, when a pardon is not plead
ed till after sentence. And certainly, upon all accounts, when
a man hath obtained a pardon, he is in the right to plead it as
soon as possible.
Praying
benefit of

clergy.

Praying the benefit of clergy may also be ranked among the
motions in arrest of judgment: of which we spoke largely in
the preceding chapter.

-

If these

If all these resources fail, the court must pronounce that
faijudgment judgment, which the law hath annexed to the crime, and which
pronounced. hath been constantly mentioned, together with the crime itself,
in some or other of the former chapters. Of these some are
capital, which extend to the life of the offender, and consist
generally in being hanged by the neck till dead; though in
very atrocious crimes other circumstances of terror, pain, or
disgrace, are superadded; as, in treasons of all kinds, being
drawn or dragged to the place of execution; in high trea
resources

must be

son affecting the king's person or government, embowelling
alive, beheading, and quartering; (2) and in murder, a pub
lic dissection. And, in case of any treason committed by a fe
male, the judgment is to be burned alive. (3) But the humanity

of the English nation has authorised, by a tacit consent, an al
most general mitigation of such parts of these judgments, as
[377 )

savours of torture or cruelty: a sledge or hurdle being usually
allowed to such traitors as are condemned to be drawn; and

there being very few instances (and those accidental or by neg
ligence) of any person's being embowelled or burned, till pre
viously deprived of sensation by strangling. Some punish
ments consist in exile or banishment, by abjuration of the realm,
or transportation: others in loss of liberty, by perpetual or
temporary imprisonment. Some extend to confiscation, by
c 2 Hal. P. C. 193.

(2) This punishment is altered by the
54 Geo. III. c. 146. See ante,93.

(3) But this is now altered by 30 Geo.

III. c. 48. See p. 204, n. 7. ante.
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forfeiture of lands, or moveables, or both, or of the profits of
lands for life: others induce a disability, of holding offices or
employments, being heirs, executors, and the like. Some,
though rarely, occasion a mutilation or dismembering, by cut
ting off the hand or ears; others fix a lasting stigma on the of
fender, by slitting the nostrils, or branding in the hand or
cheek. Some are merely pecuniary, by stated or discretionary
fines : and lastly, there are others, that consist principally in
their ignominy, though most of them are mixed with some de
gree of corporal pain; and these are inflicted chiefly for such
crimes, as either arise from indigence, or render even opulence

disgraceful. Such as whipping, hard labour in the house of
correction or otherwise, the pillory, (4) the stocks, and the
ducking-stool.
Disgusting as this catalogue may seem, it will afford pleasure on
observations
punish
to an English reader, and do honour to the English law, to com ments in
pare it with that shocking apparatus of death and torment, to *
be met with in the criminal codes of almost every other nation
in Europe. And it is moreover one of the glories of our Eng
lish law, that the species, though not always the quantity or
degree, of punishment is ascertained for every offence; and that
it is not left in the breast of any judge, nor even of a jury, to
alter that judgment, which the law has beforehand ordained,
for every subject alike, without respect of persons. For, if
judgments were to be the private opinions of the judge, men
would then be slaves to their magistrates; and would live in
society, without knowing exactly the conditions and obligations

which it lays them under. And besides, as this prevents op
pression on the one hand, so on the other it stifles all hopes of

impunity or mitigation; with which an offender might flatter [378
himself, if his punishment depended on the humour or discre
tion of the court. Whereas, where an established penalty is
annexed to crimes, the criminal may read their certain conse
quence in that law; which ought to be the unvaried rule, as it
is the inflexible judge, of his actions.

(4) Pillory is now abolished by 56

By the 53 Geo. III. c. 162. and 3 Geo.

Geo. III. c. 138. except in cases of perjury and subornation thereof; and fine and

IV. c. 114, the punishment of hard labour
may be added to most other punish

imprisonment, or both, are substituted for

ments for clergyable offences; we have

it, where it was formerly the only punish-

before had frequent occasion to notice

ment to be inflicted.

these provisions.
2 G 2

7S

-
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The discretionary fines and discretionary length of imprison
ment, which our courts are enabled to impose, may seem an
exception to this rule. But the general nature of the punish
ment, viz. by fine or imprisonment, is, in these cases, fixed and
determinate: though the duration and quantity of each must
frequently vary, from the aggravations or otherwise of the of
fence, the quality and condition of the parties, and from innu
merable other circumstances. The quantum, in particular, of
pecuniary fines neither can, nor ought to be ascertained by an
invariable law. The value of money itself changes from a thou
sand causes; and, at all events, what is ruin to one man's for

tune, may be matter of indifference to another's. Thus the law
of the twelve tables at Rome fined every person, that struck an
other, five-and-twenty denarii: this, in the more opulent days
of the empire, grew to be a punishment of so little considera
tion, that Aulus Gellius tells a story of one Lucius Neratius,
who made it his diversion to give a blow to whomsover he
pleased, and then tender them the legal forfeiture. Our sta
tute law has not therefore often ascertained the quantity of

fines, nor the common law ever; it directing such an offence
to be punished by fine in general, without specifying the cer
tain sum; which is fully sufficient, when we consider, that how
ever unlimited the power of the court may seem, it is far from
being wholly arbitrary; but its discretion is regulated by law.

For the bill of rights" has particularly declared, that excessive
fines ought not to be imposed, nor cruel and unusual punish
ments inflicted (which had a retrospect to some unprecedented

proceedings in the court of king's bench, in the reign of king
James the Second): and the same statute farther declares, that
[379 j all grants and promises of fines and forfeitures of particular
persons before conviction, are illegal and void. Now the bill
of rights was only declaratory of the old constitutional law :
and accordingly we find it expressly holden, long before," that
all such previous grants are void; since thereby many times
undue means, and more violent prosecution, would be used for
private lucre, than the quiet and just proceeding of law would
permit.
The reasonableness of fines in criminal cases has also been
-

usually regulated by the determination of magna carta, c. 14.
concerning amercements for misbehaviour by the suitors in
| Stat. 1 W. and M. st. 2. c. 2. .

e 2 Inst, 48.
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matters of civil right. “Liber homo non amercietur pro parvo
delicto, nisi secundum modum ipsius delicti; et pro magno delicto,
secundum magnitudinem delicti; salvo contenemento suo; et mercator
eodem modo, salva mercandisa sua; et villanus eodem modo amercie

tur, salvo wainagio suo.” A rule that obtained even in Henry the
Second's time,’ and means only, that no man shall have a larger
amercement imposed upon him, than his circumstances or per
sonal estate will bear; saving to the landholder his contene
ment, (5) or land; to the trader his merchandise; and to the
countryman his wainage, or team and instruments of husbandry.
In order to ascertain which, the great charter also directs, that
the amercement, which is always inflicted in general terms (“sit
in misericordia”), shall be set, ponatur, or reduced to a certainty,
by the oath of good and lawful men of the neighbourhood.
Which method, of liquidating the amercement to a precise sum,
was usually performed in the superior courts by the assessment
or affeerment of the coroner, a sworn officer chosen by the neigh
bourhood, under the equity of the statute Westm. 1. c. 18. ;
and then the judges estreated them into the exchequer." But
in the court-leet and court-baron it is still performed by affee
rors, or suitors sworn to affeere, that is, tax and moderate the
general amercement according to the particular circumstances
of the offence and the offender." Amercements imposed by the [380]

superior courts on their own officers and ministers were affeered
by the judges themselves; but when a peculiar mulct was in
flicted by them on a stranger (not being party to any suit), it
was then denominated a fine;" and the ancient practice was,
when any such fine was imposed, to inquire by a jury “quantum

inde regi dare valeat per annum, salva sustentatione swa, et uroris,
et liberorum suorum.” And since the disuse of such inquest, it
is never usual to assess a larger fine than a man is able to pay,
without touching the implements of his livelihood; but to in
flict corporal punishment, or a limited imprisonment, instead of
such fine as might amount to imprisonment for life. And this
is the reason why fines in the king's court are frequently de
nominated ransoms, because the penalty must otherwise fall
g F. N. B. 76.

f Glanv. l. 9. c. 8. & 11.

-

h The affeeror's oath is conceived in the very terms of magna charta. Fitzh. Survey,
ch. 11.

8 Rep. 40.

j Gilb. Exch. c. 5.

(5) Lord Coke says, that “contenement signifieth his countenance, as the
armour of a soldier is his countenance,
the books of a scholar his countenance,

that “the wainagium is the countenance.
of the villain, and it was great reason to
save his wainage, for otherwise the mise
rable creature was to carry the burden on

and the like.” 2 Inst. 28.

his back.” Ibid.—Mr. Christian's note.

He also adds,

º

*
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upon a man's person, unless it be redeemed or ransomed by a
pecuniary fine;" according to an ancient maxim, qui non habet
in crumena luat in corpore. Yet, where any statute speaks both
of fine and ransom, it is holden that the ransom shall be treble
to the fine at least."
Attainder
and its conse

quences.(6)

When sentence of death, the most terrible and highest judg
ment in the laws of England, is pronounced, the immediate in
separable consequence from the common law is attainder. For
when it is now clear beyond all dispute, that the criminal is no
longer fit to live upon the earth, but is to be exterminated as a
monster and a bane to human society, the law sets a note of
infamy upon him, puts him out of its protection, and takes no
farther care of him than barely to see him executed. (7) He is
then called attaint, attinctus, stained or blackened.

He is no

longer of any credit or reputation; he cannot be a witness in
any court: neither is he capable of performing the functions

of another man: for, by an anticipation of his punishment, he
is already dead in law." This is after judgment: for there is
great difference between a man convicted and attainted; though
[381 )

they are frequently through inaccuracy confounded together.
After conviction only a man is liable to none of these disabili
ties; for there is still in contemplation of law a possibility of

his innocence. Something may be offered in arrest of judg
ment: the indictment may be erroneous, which will render his
guilt uncertain, and thereupon the present conviction may be
quashed : he may obtain a pardon, or be allowed the benefit of
clergy: both which suppose some latent sparks of merit, which
plead in extenuation of his fault. But when judgment is once
pronounced, both law and fact conspire to prove him com

pletely guilty; and there is not the remotest possibility left of
any thing to be said in his favour. Upon judgment therefore
of death, and not before, the attainder of a criminal commences:

or upon such circumstances as are equivalent to judgment of
death; as judgment of outlawry on a capital crime, pronounced
for absconding or fleeing from justice, which tacitly confesses
the guilt. And therefore either upon judgment of outlawry,
or of death, for treason or felony, a man shall be said to be
attainted.
* Mirr, c. 5. § 3. Lamb. Eiremarch. 575.

(6) As to this in general, see 1 Chit.

| Dyer, 232.

m 3 Inst. 213.

ed felon is still under the protection of

C. L. 723 to 742.

the law, and to kill him without warrant

(7) ihis must be taken with some
qualification; for the person of an attaint

would be murder. Fost. 73.
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The consequences of attainder are forfeiture and corruption
of blood.

I. Forfeiture is twofold; of real and personal estates. First, 1. Forfeiture
as to real estates: by attainder in high treason" a man forfeits ****

to the king all his lands and tenements of inheritance, whether “”
fee-simple or fee-tail, and all his rights of entry on lands or te
nements which he had at the time of the offence committed, or

at any time afterwards, to be for ever vested in the crown; and
also the profits of all lands and tenements, which he had in his
own right for life or years, so long as such interest shall sub
sist. (9) This forfeiture relates backwards to the time of the
treason committed: so as to avoid all intermediate sales and

incumbrances,” but not those before the fact: and therefore a
wife's jointure is not forfeitable for the treason of her husband;

because settled upon her previous to the treason committed.
But her dower is forfeited by the express provision of statute [382 )
5 & 6 Edw. VI. c. 11. And yet the husband shall be tenant
by the courtesy of the wife's lands, if the wife be attainted of

treason: for that is not prohibited by the statute. But, though
after attainder the forfeiture relates back to the time of the trea

son committed, yet it does not take effect unless an attainder
be had, of which it is one of the fruits; and therefore if a traitor

dies before judgment pronounced, or is killed in open rebellion,
or is hanged by martial law, it works no forfeiture of his lands:
for he never was attainted of treason." But if the chief justice
of the king's bench (the supreme coroner of all England) in per
son, upon the view of the body of one killed in open rebellion,
records it and returns the record into his own court, both lands

and goods shall be forfeited."

f

The natural justice of forfeiture or confiscation of property,
for treason,” is founded on this consideration: that he who hath
thus violated the fundamental principles of government, and
n Co. Litt. 392. 3 Inst. 319. 1 Hal. P. C. 240. 2 Hawk. P. C. 448.
P 1 Hal. P. C. 359.
4 Co. Litt. 13.
* 4 Rep,

• 3 Inst. 211.

57.

* See Vol. I. pag. 259.

(8) As to forfeiture, and its conse
quences in general, see 1 Chit. C. L. 727
to 739. 2 ed. Cöm. Dig. Forfeiture, B. 1.
Bac. Ab. Forfeiture, A. Burn J. Forfei
ture, 1. Williams J. Forfeiture. 1 Cruise,

there be an act of parliament or an ex
press custom to the contrary, 1 Cruise,
361. ; and the forfeiture in such case

does not accrue upon mere conviction,
but only on complete attainder, 3 B. &
51.
A. 510.; unless by special custon to the
(9) All copyhold estates are forfeited _contrary. 2 Vent. 38.
to the lord, and not to the king, unless

382
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broken his part of the original contract between king and
people, hath abandoned his connexions with society; and hath
no longer any right to those advantages, which before belonged
to him purely as a member of the community; among which
social advantages, the right of transferring or transmitting pro
perty to others is one of the chief.

Such forfeitures moreover,

whereby his posterity must suffer as well as himself, will help
to restrain a man, not only by the sense of his duty, and dread

of personal punishment, but also by his passions and natural
affections; and will interest every dependant and relation he
has, to keep him from offending: according to that beautiful
sentiment of Cicero,” “nec vero me fugit quam sit acerbum, pa
rentum scelera filiorum poenis lui: sed hoc praeclare legibus compa
ratum est, ut caritas liberorum amiciores parentes reipublicae red
deret.” And therefore Aulus Cascellius, a Roman lawyer in the

time of the triumvirate, used to boast that he had two reasons
[383 ]

for despising the power of the tyrants; his old age and his want
of children: for children are pledges to the prince of the father's
obedience." Yet many nations have thought, that this posthu
mous punishment savours of hardship to the innocent; espe
cially for crimes that do not strike at the very root and foun
dation of society, as treason against the government expressly
does. And therefore, though confiscations were very frequent
in the times of the earlier emperors, yet Arcadius and Honorius
in every other instance but that of treason thought it more just,
“ibi esse poenam, ubi et mora est;” and ordered that “peccata
suos teneant auctores, nec ulterius progrediatur metus, quam repe
riatur delictum:” and Justinian also made a law to restrain the

punishment of relations," which directs the forfeiture to go,
except in the case of crimen majestatis, to the next of kin to the
delinquent. On the other hand the Macedonian laws extended

even the capital punishment of treason, not only to the children,
but to all the relations of the delinquent:" and of course their
estates must be also forfeited, as no man was left to inherit

them. And in Germany, by the famous golden bulles (copied
almost verbatim from Justinian's code), the lives of the sons of
such as conspire to kill an elector are spared, as it is expressed
by the emperor's particular bounty. But they are deprived of
all their effects and rights of succession, and are rendered in
capable of any honour ecclesiastical or civil : “to the end that,
being always poor and necessitous, they may for ever be ac

companied by the infamy of their father; may languish in con
* ad Brutum, ep, 12.
* Nov. 134. c. 13.

* Gravin. 1, § 68.
* Qu. Curt, l. 6.

x cap, 24.

v Cod. 9. 47. 22.
y 1, 9, t. 8, 1, 5.
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tinual indigence; and may find (says this merciless edict) their
punishment in living, and their relief in dying.”
With us in England, forfeiture of lands and tenements to the
crown for treason is by no means derived from the feodal policy
(as has been already observed'), but was antecedent to the es
tablishment of that system in this island; being transmitted [384]
from our Saxon ancestors,” and forming a part of the ancient
Scandinavian constitution." But in certain treasons relating to
the coin (which, as we formerly observed, seem rather a species
of the crimen falsi, than the crimen laesae majestatis), it is provided
by some of the modern statutes" which constitute the offence,
that it shall work no forfeiture of lands, save only for the life
of the offender; and by all, that it shall not deprive the wife of
her dower." And, in order to abolish such hereditary punish
ment entirely, it was enacted by statute 7 Ann. c. 21. that, after
the decease of the late pretender, no attainder for treason should
extend to the disinheriting of any heir, nor to the prejudice of
any person other than the traitor himself. By which, the law
of forfeitures for high treason would by this time have been at
an end, had not a subsequent statute intervened to give them a
longer duration. The history of this matter is somewhat sin
gular, and worthy observation. At the time of the union, the
crime of treason in Scotland was, by the Scots law, in many
respects different from that of treason in England; and parti
cularly in its consequence of forfeitures of entailed estates,

which was more peculiarly English; yet it seemed necessary,
that a crime so nearly affecting government should, both in its
essence and consequences, be put upon the same footing in

both parts of the united kingdoms. In new-modelling these
laws, the Scotch nation and the English house of commons
struggled hard, partly to maintain, and partly to acquire, a to
tal immunity from forfeiture and corruption of blood; which
the house of lords as firmly resisted. At length a compromise
was agreed to, which is established by this statute, viz. that the
same crimes, and no other, should be treason in Scotland that

are so in England; and that the English forfeitures and cor
ruption of blood should take place in Scotland till the death of
the then pretender; and then cease throughout the whole of

Great Britain " the lords artfully proposing this temporary
clause, in hopes (it is said') that the prudence of succeeding
* See Vol. II. pag. 251.
a LL. Aetfr. c. 4. Canut. c. 54.
b Stiernh. de jure Goth. l. 2. c. 6. & l. 3. c. 3.
c Stat. 5 Eliz. c. 11. 18 Eliz.
d Ibid. 8 & 9 W. III. c. 26. 15 & 16 Geo. II. c. 28.

c. 1.
e Burnet's Hist. A. D. 1709.

* Considerations on the law of forfeiture, 6.

-

[885 i

BOOK IV.—OF PUBLIC WRONGS.

parliaments would make it perpetual. This has partly been
done by the statute 17 Geo. II. c. 39. (made in the year pre
ceding the late rebellion) the operation of these indemnifying
clauses being thereby still farther suspended, till the death of
the sons of the pretender." (10)
In petit trea
son and fe

lony.

In petit treason and felony, the offender also forfeits all his
chattel interests absolutely, and the profits of all estates of

freehold during life; and after his death, all his lands and tene
ments in fee simple (but not those in tail) to the crown, for a
very short period of time: for the king shall have them for a

year and a day, and may commit therein what waste he pleases;
which is called the king's year, day, and waste. Formerly the king
had only liberty of committing waste on the lands of felons, by
pulling down their houses, extirpating their gardens, ploughing
their meadows, and cutting down their woods. And a punish
ment of a similar spirit appears to have obtained in the oriental
countries, from the decrees of Nebuchadnezzar and Cyrus in

the books of Daniel and Ezra; which, besides the pain of
death inflicted on the delinquents there specified, ordain, “that

their houses shall be made a dunghill.” But this tending
greatly to the prejudice of the public, it was agreed, in the
reign of Henry the First, in this kingdom, that the king should
have the profits of the land for one year and a day, in lieu of
the destruction he was otherwise at liberty to commit:" and
therefore magna carta" provides, that the king shall only hold
such lands for a year and a day, and then restore them to the
lord of the fee; without any mention made of waste. But the
statute 17 Edw. II. de praerogativa regis seems to suppose, that
the king shall have his year, day, and waste; and not the year
and day instead of waste. Which sir Edward Coke (and the
author of the Mirror, before him) very justly look upon as an
g See Fost. 250.

* The justice and expediency of this provision were defended at the time with much
learning and strength of argument in the considerations on the law ºf ſºilº first
published A. D. 1744. (See Vol. I. pag. 244.)
i 2 Inst.
" ch. vi. v. 11.
* Mirr. c. 4. § 16. Flet. l. 1. c. 28.

37.
ch. iii. v. 29.
n 9 Hen. III. c. 22.

(10) By the 39 Geo. III. c. 93. the

lony, except in high treason, petit trea

clause in the 7 Ann. c. 21. and that in

son, murder, or abetting, &c. the same,
shall extend to the disinheriting any heir,
nor to the prejudice of the right or title

the 17 Geo. II. c. 39. limiting the periods
when forfeiture for treason should be

abolished, are repealed. So that the law of
forfeiture in cases of high treason, is now.
the same as it was by the common law,
or as it stood prior to the seventh year of
the reign of queen Anne. Also by 54
Geo. III. c. 145, no attainder for fe

of any person, except the . *nder during
his life only, and every person to whom
the right or interest of any lands or tene
ments should or might after the death of

such offender have appertained, if no such
attainder had been, may enter thereon.
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encroachment, though a very ancient one, of the royal prero
gative.” This year, day, and waste, are now usually compound- [386 |
ed for; but otherwise they regularly belong to the crown; and,
after their expiration, the land would have naturally descended
to the heir (as in gavelkind tenure it still does), did not its feo
dal quality intercept such descent, and give it by way of escheat
to the lord. These forfeitures for felony do also arise only
upon attainder; and therefore a felo de se forfeits no land of
inheritance or freehold, for he never is attainted as a felon.”

They likewise relate back to the time of the offence committed,
as well as forfeitures for treason; so as to avoid all interme

diate charges and conveyances. This may be hard upon such
as have unwarily engaged with the offender: but the cruelty
and reproach must lie on the part, not of the law, but of the
criminal; who has thus knowingly and dishonestly involved
others in his own calamities.

These are all the forfeitures of real estates created by the Forfeiture, of
common law, as consequential upon attainders by judgment of º:
death or outlawry. I here omit the particular forfeitures cre-mire, mispri

ated by the statutes of praemunire and others: because I look . tºº,
upon
rather
as a part
of thethan
judgment
and penalty,
in-º.
flictedthem
by the
respective
statutes,
as consequences
of such
y

judgment; as in treason and felony they are. But I shall just
mention, as a part of the forfeiture of real estates, the forfei
ture of the profits of lands during life: which extends to two
other instances, besides those already spoken of; misprision of
treason," and striking in Westminster-hall, or drawing a weapon
upon a judge there sitting in the king's courts of justice."
The forfeiture of goods and chattels accrues in every one of Forfeiture of
the higher kinds of offence: in high treason or misprision there- º pro
of, petit treason, felonies of all sorts, whether clergyable or [387 )
not, self-murder or felony de se, petit larciny, standing mute,
and the above-mentioned offences of striking, &c. in Westmin

ster-hall. (11) For flight also, on an accusation of treason, fe
lony, or even petit larceny, whether the party be found guilty
or acquitted, if the jury find the flight, the party shall forfeit
his goods and chattels: for the very flight is an offence, carry
ing with it a strong presumption of guilt, and is at least an en
° Mirr. c. 5. § 2. 2 Inst. 37.

P 3 Inst. 55.

(11) In 2B. & A. 258, it was held
that, by attainder, all the personal property, and rights of action in respect of

q Ibid. 218.

r Ibid. 141.

property accruing to the party attainted,
either before or after attainder, are vest
ed in the crown without office found.
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deavour to elude and stifle the course of justice prescribed by
the law. But the jury very seldom find the flight: forfeiture
being looked upon, since the vast increase of personal property
of late years, as too large a penalty for an offence, to which a
man is prompted by the natural love of liberty. (12)
Difference

There is a remarkable difference or two between the forfeiture

between for.
feiture of

lands and of
goods.

of lands, and of goods and chattels. 1. Lands are forfeited
upon attainder, and not before: goods and chattels are forfeited
by conviction. Because in many of the cases where goods are
forfeited, there never is any attainder; which happens only
where judgment of death or outlawry is given : therefore in
those cases the forfeiture must be upon conviction or not at,
all; and, being necessarily upon conviction in those, it is so
ordered in all other cases, for the law loves uniformity. 2. In
outlawries for treason or felony, lands are forfeited only by the
judgment: but the goods and chattels are forfeited by a man's
being first put in the exigent, without staying till he is quinto
eractus, or finally outlawed; for the secreting himself so long
from justice, is construed a flight in law. The forfeiture of
lands has relation to the time of the fact committed, so as to

avoid all subsequent sales and incumbrances; but the forfeiture
of goods and chattels has no relation backwards; so that those
only which a man has at the time of conviction shall be for

feited. Therefore a traitor or felon may bona fide sell any of
his chattels, real or personal, for the sustenance of himself and
family between the fact and conviction;" for personal property
[388 J is of so fluctuating a nature, that it passes through many hands
in a short time; and no buyer could be safe, if he were liable
to return the goods which he had fairly bought, provided any
of the prior vendors had committed a treason or felony. Yet
if they be collusively and not bona fide parted with, merely to

defraud the crown, the law (and particularly the statute 13 Eliz.
c. 5.) will reach them; for they are all the while truly and sub

stantially the goods of the offender: and as he, if acquitted,
might recover them himself, as not parted with for a good con
sideration; so in case he happens to be convicted, the law will
recover them for the king.
II. Corrup
tion of blood.

(13)

II. Another immediate consequence of attainder is the corrup

tion of blood, both upwards and downwards; so that an attainted
• Staundſ. P. c. 183, b.

t 3 Inst. 232.

(12) Though the officer may still direct
the jury to inquire whether the prisoner fled
for it, yet the inquiry and verdict upon that

u 2 Hawk. P. C. 454.

point have long been entirely disused.
(13) See further as to this, 1 Chit. C. L.
739 to 742.
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person can neither inherit lands or other hereditaments from
his ancestors, nor retain those he is already in possession of,
nor transmit them by descent to any heir; but the same shall
escheat to the lord of the fee, subject to the king's superior
right of forfeiture: and the person attainted shall also obstruct
all descents to his posterity, wherever they are obliged to de
rive a title through him to a remoter ancestor.”

This is one of those notions which our laws have adopted
from the feodal constitutions, at the time of the Norman con

quest; as appears from its being unknown in those tenures
which are indisputably Saxon, or gavelkind: wherein, though
by treason, according to the ancient Saxon laws, the land is
forfeited to the king, yet no corruption of blood, no impediment
of descents, ensues; and, on judgment of mere felony, no es
cheat accrues to the lord. And therefore as every other op
pressive mark of feodal tenure is now happily worn away in
these kingdoms, it is to be hoped, that this corruption of blood,
with all its connected consequences, not only of present és
cheat, but of future incapacities of inheritance even to the
twentieth generation, may in process of time be abolished by
act of parliament: as it stands upon a very different footing
from the forfeiture of lands for high treason, affecting the [389 J
king's person or government. And indeed the legislature has,
from time to time, appeared very inclinable to give way to so
equitable a provision; by enacting, that, in certain treasons
respecting the papal supremacy" and the public coin,” and in
many of the new-made felonies, created since the reign of
Henry the Eighth by act of parliament, corruption of blood
shall be saved. But as in some of the acts for creating felonies

(and those not of the most atrocious kind) this saving was neg
lected, or forgotten, to be made, it seems to be highly reason
able and expedient to antiquate the whole of this doctrine by
one undistinguishing law: especially as by the afore-mentioned
statute of 7 Ann. c. 21. (the operation of which is postponed

by statute 17 Geo. II. c. 39.) after the death of the sons of the
late pretender, no attainder for treason will extend to the dis
inheriting any heir, nor the prejudice of any person, other than
the offender himself; which virtually abolishes all corruption
of blood for treason, though (unless the legislature should in
terpose) it will still continue for many sorts of felony. (14)
* See Vol. II. pag. 251.
* Stat. 5 Eliz. c. 11.

18 Eliz. c. 1.

w Stat. 5 Eliz. c. 1.

8 & 9 W. III. c. 26.

15 & 16 Geo. II. c. 28.

(14) The law of forfeiture in high treason is restored. See ante, p. 385, n. (10),
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CHAP. XXX.

OF REVERSAL OF JUDGMENT.
TENTH, Re

WE are next to consider how judgments, with their several

W. E. Rs. A L OF
Ju DGM Ent.

(1)

connected consequences, of attainder, forfeiture, and corrup

tion of blood, may be set aside. There are two ways of doing
this; either by falsifying or reversing the judgment, or else by
reprieve or pardon.

1. Without
writ of error.

A judgment may be falsified, reversed, or avoided, in the first
place, without a writ of error, for matters foreign to or dehors
the record, that is, not apparent upon the face of it; so that
they cannot be assigned for error in the superior court, which
can only judge from what appears in the record itself: and
therefore if the whole record be not certified, or not truly cer
tified, by the inferior court, the party injured thereby (in both
civil and criminal cases) may allege a diminution of the record,
and cause it to be rectified. Thus, if any judgment whatever
be given by persons, who had no good commission to proceed
against the person condemned, it is void ; and may be falsi
fied by shewing the special matter without writ of error. As,
where a commission issues to A. and B., and twelve others, or

any of them, of which A. or B. shall be one, to take and try
indictments; and any of the other twelve proceed without the
[39] ] interposition or presence of either A. or B. : in this case all
proceedings, trials, convictions, and judgments, are void for
want of a proper authority in the commissioners, and may be
falsified upon bare inspection without the trouble of a writ of

error;" it being a high misdemesnor in the judges so proceed
ing, and little (if any thing) short of murder in them all, in
case the person so attainted be executed and suffer death. So
likewise if a man purchases land of another; and afterwards
the vendor is, either by outlawry or his own confession, con
victed and attainted of treason or felony previous to the sale
or alienation; whereby such land becomes liable to forfeiture

or escheat: now upon any trial, the purchaser is at liberty,
a 2 Hawk. P. C. 459.

(1) See in general, 1 Chit. C. L. 2 ed. 743 to 756.
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without bringing any writ of error, to falsify not only the time
of the felony or treason supposed, but the very point of the
felony or treason itself; and is not concluded by the confes
sion or the outlawry of the vendor; though the vendor him
self is concluded, and not suffered now to deny the fact, which
he has by confession or flight acknowledged. But if such at
tainder of the vendor was by verdict, on the oath of his peers,
the alienee cannot be received to falsify or contradict the fact
of the crime committed; though he is at liberty to prove a mis
take in time, or that the offence was committed after the aliena
tion, and not before.”
-

-

Secondly, a judgment may be reversed by writ of error: which 2. By writ of
error. (2)
lies from all inferior criminal jurisdictions to the court of king's
bench, and from the king's bench to the house of peers; and
may be brought for notorious mistakes in the judgment or other
parts of the record: as where a man is found guilty of perjury
and receives the judgment of felony, or for other less palpa
ble errors; such as any irregularity, omission, or want of form
in the process of outlawry, or proclamations; the want of a

proper addition to the defendant's name, according to the sta
tute of additions; for not properly naming the sheriff or other
officer of the court, or not duly describing where his county
court was held; for laying an offence committed in the time of
the late king, to be done against the peace of the present; and
for other similar causes,which (though allowed out of tenderness [392 J
to life and liberty) are not much to the credit or advancement

of the national justice. These writs of error, to reverse judg
ments in case of misdemesnors, are not to be allowed of course,

but on sufficient probable cause shewn to the attorney-general;
and then they are understood to be grantable of common right,
and er debito juititiae. But writs of error to reverse attainders
in capital cases are only allowed er gratia ; and not without
express warrant under the king's sign manual, or at least by the
consent of the attorney-general." These therefore can rarely be
brought by the party himself, especially where he is attainted
for an offence against the state; but they may be brought
by his heir, or executor, after his death, in more favourable
times; which may be some consolation to his family. . But the
easier, and more effectual way, is,
b 3 Inst. 231.

1 Hal. P. C. 361.

c 1 Vern. 170. 175.

(2) See the history and nature of writs

ness, in 4 Burr. 2550, 1, 2.; as to the

of error in criminal cases stated by lord
Mansfield with great ability and clear-

mode and practice of obtaining the writ,
see 1 Chit. C. L. 2 ed. 749 to 751.
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Lastly, By

act of parlia
ment.
-

Lastly, to reverse the attainder by act of parliament. This
may be and hath been frequently done, upon motives of com
passion, or perhaps from the zeal of the times, after a sudden
revolution in the government, without examining too closely
into the truth or validity of the errors assigned. And some
times, though the crime be universally acknowledged and con
fessed, yet the merits of the criminal's family shall after his
death obtain a restitution in blood, honours, and estate, or

some, or one of them, by act of parliament; which (so far as it
extends) has all the effect of reversing the attainder without
casting any reflections upon the justice of the preceding sen
tence. (3)
The effect of falsifying, or reversing, an outlawry, is that
the party shall be in the same plight as if he had appeared
upon the capias; and, if it be before plea pleaded, he shall be
put to plead to the indictment; if, after conviction, he shall
receive the sentence of the law; for all the other proceedings,
except only the process of outlawry for his non-appearance, re
[393 ] main good and effectual as before. But when judgment pro
nounced upon conviction, is falsified or reversed, all former
proceedings are absolutely set aside, and the party stands as

Effect of re
versal.

if he had never been at all accused; restored in his credit, his

capacity, his blood, and his estates: with regard to which last,
though they may be granted away by the crown, yet the
owner may enter upon the grantee, with as little ceremony as
he might enter upon a disseisor." But he still remains liable
to another prosecution for the same offence; for the first being
erroneous, he never was in jeopardy thereby.
d 2 Hawk. P. C. 462.

(3) This was done with respect to the
forfeited estates in Scotland, by statute

24 Geo. III. c. 57.
-

CHAP. XXXI.

OF REPRIEVE AND PARDON.

THE only other remaining ways of avoiding the execution of Elevarra,

the judgment are by a reprieve, or a pardon; whereof the ..."
former is temporary only, the latter permanent.

DON.

I. A reprieve, from reprendre, to take back, is the withdrawing I. Repris.

of a sentence for an interval of time: whereby the execution gº.an.
is suspended. This may be, first, er arbitrio judicis; either be-judici.
fore or after judgment; as, where the judge is not satisfied
with the verdict, or the evidence is suspicious, or the indict
ment is insufficient, or he is doubtful whether the offence be

within clergy; or sometimes if it be a small felony, or any fa
vourable circumstances appear in the criminal's character, in
order to give room to apply to the crown for either an absolute

or conditional pardon. These arbitrary reprieves may be grant
ed or taken off by the justices of gaol delivery, although their
session be finished, and their commission expired: but this ra
ther by common usage, than of strict right.”

Reprieves may also be er necessitate legis: as, where a woman Exnecessi.

is capitally convicted, and pleads her pregnancy; though this ..."
is no cause to stay the judgment, yet it is to respite the execution &c.

till she be delivered. This is a mercy dictated by the law of
nature, in favorem prolis; and therefore no part of the bloody
proceedings, in the reign of queen Mary, hath been more justly
detested than the cruelty, that was exercised in the island of
Guernsey, of burning a woman big with child: and when,
through the violence of the flames, the infant sprang forth at
a 2 Hal. P. C. 412.

(1) As to reprieves in general, see 1
Hale, 368 to 370, 2 Hale 412 to 414,
Hawk. b. 2. c. 51. s. 8, 9, 10. Williams,
J. Execution and Reprieve. 1 Chit. C. L.
757 to 762.

In addition to the reprieves mentioned
W O L. I. V.

by the learned commentator is that er
mandatio regis or from the mere pleasure
of the crown, expressed in any way to the
court by whom the execution is to be
awarded. 2 Hale, 412. 1 Hale, 368.
Hawk. b. 2. c. 51. s. 8.

2 H
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the stake, and was preserved by the by-standers, after some

deliberation of the priests who assisted at the sacrifice, they
cast it again into the fire as a young heretic.” A barbarity
which they never learned from the laws of ancient Rome; which
direct, with the same humanity as our own, “quod praegnan
tis mulieris damnatae poena differatur, quoad pariat:” which doc
trine has also prevailed in England, as early as the first me
morials of our law will reach." In case this plea be made in
stay of execution, the judge must direct a jury of twelve ma
trons or discreet women to inquire the fact: and if they bring
in their verdict quick with child (for barely, with child, unless it
be alive in the womb, is not sufficient) execution shall be staid

generally till the next session; and so from session to session,
till either she is delivered, or proves by the course of nature
not to have been with child at all.

But if she once hath had

the benefit of this reprieve, and been delivered, and afterwards
becomes pregnant again, she shall not be entitled to the bene
fit of a farther respite for that cause.” For she may now be
executed before the child is quick in the womb; and shall not,

by her own incontinence, evade the sentence of justice.(2)
On account

of insanity.

Another cause of regular reprieve is, if the offender becomes
non compos, between the judgment and the award ofexecution:"
for regularly, as was formerly observed, though a man be com
pos when he commits a capital crime, yet if he becomes non
compos after, he shall not be indicted; if after indictment, he
shall not be convicted; if after conviction, he shall not receive

judgment; if after judgment, he shall not be ordered for execu
[ 396] tion: for, “furiosus solo furore punitur,” and the law knows not
but he might have offered some reason, if in his senses, to have

stayed these respective proceedings. It is therefore an inva
riable rule, when any time intervenes between the attainder
and the award of execution, to demand of the prisoner what he

hath to allege, why execution should not be awarded against
b Fox, Acts and Mon.
• 1 Hal. P. C. 369.

c Ff. 48. 19, 3.
f Ibid. 370.

(2) It is usual for the clerk of assize to
ask women, who receivesentence of death,

d Flet. l. I. c. 38.

s See pag. 24.

from a regard for the mother, but from
tenderness towards the innocent infant,

the judgment. As the execution of the

if then it should happen that she become
quick of a second child, this surely is as
much an object of compassion and huma

law in the first instance is respited not

nity as the first.—Mr. Christian's note.

if they have any thing to say, why execu
tion shall not be awarded according to
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AND PARDON.

him: and if he appears to be insane, the judge in his discretion
may and ought to reprieve him. (3) Or, the party may plead
in bar of execution; which plea may be either pregnancy, the

king's pardon, an act of grace, or diversity of person, viz. that
he is not the same as was attainted and the like.

In this last

case a jury shall be impanelled to try this collateral issue,
namely, the identity of his person; and not whether guilty or
innocent; for that has been decided before. And in these col
lateral issues the trial shall be instanter,” and no time allowed

the prisoner to make his defence or produce his witnesses, un
less he will make oath that he is not the person attainted: nei
ther shall any peremptory challenges of the jury be allowed

the prisoner; though formerly such challenges were held to be
allowable, whenever a man's life was in question."
II. If neither pregnancy, insanity, non-identity, nor other plea,

11. Par.
don. (4)

will avail to avoid the judgment, and stay the execution conse
quent thereupon, the last and surest resort is in the king's most

gracious pardon; the granting of which is the most amiable who
may
grant it.
prerogative of the crown. Law (says an able writer) cannot be
framed on principles of compassion to guilt: yet justice, by
the constitution of England, is bound to be administered in

mercy; this is promised by the king in his coronation oath,
and it is that act of his government, which is the most perso

nal, and most entirely his own. The king himself condemns
no man; that rugged task he leaves to his courts of justice:

the great operation of his sceptre is mercy. His power of par [ 397 )
doning was said by our Saxon ancestors" to be derived a lege
sua dignitatis: and it is declared in parliament, by stat. 27 Hen.
VIII. c. 24. that no other person hath power to pardon or re

mit any treason or felonies whatsoever: but that the king hath
the whole and sole power thereof, united and knit to the impe
rial crown of this realm."
h 1 Sid. 72. See Append. § 3.
* Staundf. P. C. 163.

* Fost. 42.
Co. Litt. 157.

j 1 Lev. 61. Fost. 42.46.
Hall. Sum. 259.

* L. L. Edw. Conf. c. 18.

l law. of Forfeit. 99.

"And this power belongs only to a king de facto, and not to a king de jure during the
time of usurpation. (Bro. Abr. t. charter depardom, 22.)
(3) See ante, 25. n. (4) as to the trial
of an insane person.

(4) As to pardons in general; see 1
Chit. C. L. 762 to 777.; 3 Inst. 233 to

By the 56 Geo. III. c. 117. provision

240.; Hawk. b. 2. c. 37.; Com. Dig. Par

is made for convicted criminals who

don; Bac. Ab. Pardon; Burn J. Pardon;

become insane. See also the 55 Geo. III.

Williams J. Pardon.

c. 46. and 5 Geo. IV. c. 71.

2 II 2
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This is indeed one of the great advantages of monarchy in
general, above any other form of government; that there is a

magistrate, who has it in his power to extend mercy, wherever
he thinks it is deserved: holding a court of equity in his own
breast, to soften the rigour of the general law, in such criminal

cases as merit an exemption from punishment. Pardons (ac
cording to some theorists”) should be excluded in a perfect le
gislation, where punishments are mild but certain: for that the
clemency of the prince seems a tacit disapprobation of the laws.
But the exclusion of pardons must necessarily introduce a very

dangerous power in the judge or jury, that of construing the
criminal law by the spirit instead of the letter;" or else it must
be holden, what no man will seriously avow, that the situation

and circumstances of the offender (though they alter not the
essence of the crime) ought to make no distinction in the pu
nishment. In democracies, however, this point of pardon can
never subsist; for there nothing higher is acknowledged than
the magistrate who administers the laws: and it would be im

politic for the power of judging and of pardoning to centre in
one and the same person. This (as the president Montesquieu
observes") would oblige him very often to contradict himself,
to make and to unmake his decisions: it would tend to con

found all ideas of right among the mass of the people; as they
would find it difficult to tell, whether a prisoner were discharged
by his innocence, or obtained a pardon through favour. In
[398 || Holland therefore, if there be no stadtholder, there is no power
of pardoning lodged in any other member of the state. But in

monarchies the king acts in a superior sphere; and, though he
regulates the whole government as the first mover, yet he does
not appear in any of the disagreeable or invidious parts of it.
Whenever the nation see him personally engaged, it is only in
works of legislature, magnificence, or compassion. To him

therefore the people look up as the fountain of nothing but
bounty and grace; and these repeated acts of goodness, coming
immediately from his own hand, endear the sovereign to his
subjects, and contribute more than any thing to root in their
hearts that filial affection, and personal loyalty, which are the
sure establishment of a prince.
Under this head of pardons, let us briefly consider, 1. The
object of pardon: 2. The manner of pardoning: 3. The method
• Beccar. ch. 46.

P Ibid. ch. 4.

* Sp. L. b. 6, c. 5.
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of allowing a pardon : 4. The effect of such pardon, when al
lowed,

1. And, first, the king may pardon all offences merely against 1. object of
the crown, or the public; excepting, 1. That, to preserve the
liberty of the subject, the committing any man to prison out of P*
the realm, is by the habeas corpus act 31 Car. II. c. 2. made a
praemunire, unpardonable even by the king. Nor, 2. Can the
king pardon, where private justice is principally concerned in
the prosecution of offenders: “non potest rew gratiam facere cum
injuria et damno aliorum.” Therefore in appeals of all kinds
(which are the suit, not of the king, but of the party injured)
the prosecutor may release, but the king cannot pardon." Nei
ther can he pardon a common nusance, while it remains unre
dressed, or so as to prevent an abatement of it, though after
wards he may remit the fine: because though the prosecution
is vested in the king to avoid multiplicity of suits, yet (during
its continuance) this offence savours more of the nature of a

private injury to each individual in the neighbourhood, than of [399]
a public wrong." Neither, lastly, can the king pardon an offence
against a popular or penal statute, after information brought;
for thereby the informer hath acquired a private property in his

part of the penalty."
There is also a restriction of a peculiar nature, that affects

the prerogative of pardoning, in case of parliamentary impeach
ments; viz, that the king's pardon cannot be pleaded to any
such impeachment, so as to impede the inquiry, and stop the

prosecution of great and notorious offenders. Therefore when,
in the reign of Charles the Second, the earl of Danby was im
peached by the house of commons of high treason, and other
misdemesnors, and pleaded the king's pardon in bar of the
same, the commons alleged," “that there was no precedent that
ever any pardon was granted to any persons impeached by the
commons of high treason, or other high crimes, depending the

impeachment;” and thereupon resolved," “that the pardon so
pleaded was illegal and void, and ought not to be allowed in
bar of the impeachment of the commons of England;” for which
resolution they assigned” this reason to the house of lords,
“ that the setting up a pardon to be a bar of an impeachment
defeats the whole use and effect of impeachments; for should
this point be admitted, or stand doubted, it would totally dis
r 3 Inst. 236.

s Ibid. 237.

• Com, Journ. 28 Apr. 1679.

• 2 Hawk. P. C. 391.
* 3 Inst. 238.
w Ibid. 5 May 1679.
* Ibid. 26 May 1679.
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courage the exhibiting any for the future; whereby the chief
institution for the preservation of the government would be

destroyed.” Soon after the revolution, the commons renewed
the same claim, and voted,” “that a pardon is not pleadable in
bar of an impeachment.” And, at length, it was enacted by
the act of settlement, 12 & 13 W. III. c. 2. “ that no pardon
under the great seal of England shall be pleadable to an im

peachment by the commons in parliament.” But, after the im
peachment has been solemnly heard and determined, it is not
understood that the king's royal grace is farther restrained or
[400] abridged : for, after the impeachment and attainder of the six
rebel lords in 1715, three of them were from time to time re

prieved by the crown, and at length received the benefit of the

king's most gracious pardon. (5)
2. Manner of

2. As to the manner of pardoning.

1. First, it must be un

pardoning.

der the great seal. A warrant under the privy seal, or sign
manual, though it may be a sufficient authority to admit the
party to bail, in order to plead the king's pardon, when ob
y Com. Journ. 6 June 1689.

(5) Mr. Christian has the following
-

note:—The following remarkable record,
in which it is both acknowledged by the
commons and asserted by the king, proves
that the king's prerogative to pardon de

linquents convicted in impeachments, is
as ancient as the constitution itself.

Item prie la commune a nostre dit seigneur
le roi que nul pardon soit grante a nully per
some, petit me grande, q'ont este de son coun
seil et sermentez, et sont empeschez en cest

nounced by the lords till it is demanded
by the commons. Lord Macclesfield was
found guilty without a dissenting voice in
the house of lords; but when the question
was afterwards proposed in the house of
commons, that this house will demand judg
ment of the lords against Thomas earl of
Macclesfield, it occasioned a warm debate,

but (the previous question being first

present parlement de vie me de membre, fyn

moved) it was carried in the affirmative
by a majority of 136 voices against 65.
Com. Journ. 27 May, 1725. 6 H. St. Tr.

me de raunceon, de forfaiture des terres, ten
nemenz, biens, ou chateaur, lesqueur sont ou

mons sent the following message to the

762.

In lord Strafford's trial, the com

serront trove: en aucun defaut encontre leur

lords : “That this house hold it ne

ligeance, et la tenure de leur dit serement:
mais q'ils ne serront jammes conseillers me of
ficers du roi, mais en tout oustes de la courte

cessary and fit, that all the members of

le roi et de conseil as touzjours.

Et sur ceo

soit en present parlement fuit estatut s'il plest
au roi, et de touz autres en temps a venir en
cassemblables, purprofit du roi et du roialme.
Responsio.—Le roi ent fra sa volente, come
mieltz lui semblera. Rot. Parl. 50 Ed. III.
n. 188.

the house may be present at the trial: to
the end every one may satisfy his own
conscience in the giving of their vote to
demand judgment.” Commons' Journals,
11th of March, 1640.

-

In the impeachment of Warren Hast
ings, esq. it was decided, after much se
rious and learned investigation and dis
cussion, by a very great majority in each

After the lords have delivered their

house of parliament, that an impeachment

sentence of guilty, the commons have the
power of pardoning the impeached con
vict, by refusing to demand judgment

was not abated by a dissolution of the

parliament, though almost all the legal
characters of each house voted in the mi

against him, for no judgment can be pro

norities.

CHAP. XXXI.—REPRIEVE AND PARDON.

400

tained in proper form, yet is not of itself a complete irrevocable
pardon.”(6) 2. Next, it is a general rule, that, wherever it may
reasonably be presumed the king is deceived, the pardon is
void." Therefore any suppression of truth, or suggestion of
falsehood, in a charter of pardon, will vitiate the whole; for

the king was misinformed." 3. General words have also a very
imperfect effect in pardons. A pardon of all felonies will not
pardon a conviction or attainder of felony (for it is presumed the
king knew not of those proceedings), but the conviction or at
tainder must be particularly mentioned; and a pardon of felo
nies will not include piracy;" for that is no felony punishable
at the common law. 4. It is also enacted by statute 13 Ric. II.
st. 2. c. 1. that no pardon for treason, murder, or rape shall

be allowed, unless the offence be particularly specified therein;
and particularly in murder it shall be expressed, whether it was

committed by lying in wait, assault, or malice prepense. Upon
which sir Edward Coke observes," that it was not the intention

of the parliament, that the king should ever pardon murder
under these aggravations; and therefore they prudently laid
the pardon under these restrictions, because they did not con
ceive it possible that the king would ever excuse an offence by
name, which was attended with such high aggravations. And

it is remarkable enough, that there is no precedent of a pardon
in the register for any other homicide, than that which happens
se defendendo or per infortunium: to which two species the king's [40l I
pardon was expressly confined by the statutes 2 Edw. III. c. 2.
and 14 Edw. III. c. 15. which declare that no pardon of ho
micide shall be granted, but only where the king may do it by

the oath of his crown; that is to say, where a man slayeth an
z 5 St. Tr. 166. 173.
• 2 Hawk. P. C. 383.

a 2 Hawk. P. C. 383.
d 1 Hawk. P. C. 99.

(6) But now by 6 Geo. IV. c. 25. s. 1.
a warrant under the royal sign manual,
countersigned by one of the principal se
cretaries of state, granting a free pardon,

and the prisoner's discharge under it; or
*

granting a conditional pardon, and the
performance of such condition, is as effec
tual as a pardon under the great seal.
By the 30 Geo. III. c. 47. his majesty
is empowered to authorize the governor or
lieutenant-governor of any place to which
convicts are transported, to remit, either
absolutely or conditionally, the whole or
any part of their term of transportation;
which remission is to be of the same effect

as if his majesty had signified his inten
tion of mercy under the sign manual; and

b 3 Inst. 238.
* 3 Inst. 236.

the names of such convicts are to be in
serted in the next general pardon which

shall pass the great seal. Subsequently to
the decision in 2 B. & A. 258., by the 26th
sect. of the 5 Geo.IV. c. 84. it is enacted,
that a felon under sentence or order of

transportation, receiving aremission of the
sentence from the governor or lieutenant
governor of New South Wales, or any

other colony, who may be authorized to
grant the same, while such felon shall re
side in a place where he lawfully may
reside, under such sentence, order, or re

mission, may sue for the recovery of any
property acquired by him since his con
viction, or for any damage or injury sus
tained.
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other in his own defence, or by misfortune. But the statute
of Richard the Second, before mentioned, enlarges by implica
tion the royal power; provided the king is not deceived in the
intended object of his mercy. And therefore pardons of mur
der were always granted with a non obstante of the statute of
king Richard, till the time of the revolution; when the doc
trine of non obstante's ceasing, it was doubted whether murder

could be pardoned generally; but it was determined by the
court of king's bench," that the king may pardon on an indict
ment of murder, as well as a subject may discharge an appeal.
Under these and a few other restrictions, it is a general rule,
that a pardon shall be taken most beneficially for the subject,
and most strongly against the king.
A pardon may also be conditional; that is, the king may ex
tend his mercy upon what terms he pleases; and may annex to
his bounty a condition either precedent or subsequent, on the
performance whereof the validity of the pardon will depend;
and this by the common law." Which prerogative is daily ex
erted in the pardon of felons, on condition of being confined to
hard labour for a stated time, or of transportation to some fo
reign country for life, or for a term of years; such transporta
tion or banishment" being allowable and warranted by the ha
beas corpus act, 31 Car. II. c. 2. § 14. and both the imprison
ment and transportation rendered more easy and effectual by
statutes 8 Geo. III. c. 15. and 19 Geo. III. c. 74. (7)
s. Manner of 3. With regard to the manner of allowing pardons: we may
iºns P* observe, that a pardon by act of parliament is more beneficial

[402 ) than by the king's charter; for a man is not bound to plead it,
but the court must ex officio take notice of it; neither can he
lose the benefit of it by his own laches or negligence, as he may
of the king's charter of pardon." The king's charter of pardon
must be specially pleaded, and that at a proper time : for if a
man is indicted, and has a pardon in his pocket, and afterwards

puts himself upon his trial by pleading the general issue, he
has waved the benefit of such pardon. But, if a man avails
f Salk. 499.

g 2 Hawk. P. C. 394.

* Transportation is said (Bar, 352.) to have been first inflicted as a punishment,
by statute 39 Eliz. c. 4.
* Fost. 43.
k 2 Hawk. P. C. 397.
! Ibid. 396.
(7) The 8 Geo.III. c. 15. is repealed
by the 5 Geo. IV. c. 84. which latter act
contains many important provisions as to
the transportation, &c. of convicts. See

the act analysed and considered in 1 Chit,
C. L. 2 ed. 791. et seq.

It has been held, that though a convict
escape during the term of transportation,
but be taken again, and serve the re
mainder of his term, it will not destroy

the effect of the statute pardon. Russ. &
R. C. C. 248.
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himself thereof, as soon as by course of law he may, a pardon.
may either be pleaded upon arraignment, or in arrest of judg
ment, or in the present stage of proceedings, in bar of execu
tion. Anciently, by statute 10 Edw. III. c. 2. no pardon of
felony could be allowed, unless the party found sureties for the
good behaviour before the sheriff and coroners of the county."
But that statute is repealed by the statute 5 & 6 W. & M. c.
13., which, instead thereof, gives the judges of the court a dis
cretionary power to bind the criminal, pleading such pardon,

to his good behaviour, with two sureties, for any term not ex
ceeding seven years.

-

Lastly, athe
effect
of to
such
pardon
thecorporal
king, ispenalties
to make Lastly.
the4.offender
new
man;
acquit
him by
of all
º:The
a

and forfeitures annexed to that offence for which he obtains

his pardon; and not so much to restore his former, as to give
him a new credit and capacity. But nothing can restore or
purify the blood when once corrupted, if the pardon be not al
lowed till after attainder, but the high and transcendent power

of parliament. Yet if a person attainted receives the king's
pardon, and afterwards hath a son, that son may be heir to his
father, because the father being made a new man, might trans
mit new inheritable blood; though, had he been born before
the pardon, he could never have inherited at all."(8)
m Salk. 499.

(8) A son born after the attainder may
inherit if he has no elder brother living
born before the attainder, otherwise the

* See Vol. II. pag. 254.

land will escheat pro defectu haeredis.
1 H. P. C. 358.
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-

Lastly, ex. The RE now remains nothing to speak of, but erecution; the
“” completion of human punishment. And this, in all cases, as
well capital as otherwise, must be performed by the legal of
ficer, the sheriff or his deputy; whose warrant for so doing
was anciently by precept under the hand and seal of the judge,
as it is still practised in the court of the lord high steward,
upon the execution of a peer:" though, in the court of the peers

in parliament, it is done by writ from the king." Afterwards it
was established," that, in case of life, the judge may command
execution to be done without any writ. And now the usage is,
for the judge to sign the calendar, or list of all the prisoners’
names, with their separate judgments in the margin, which is
left with the sheriff. As, for a capital felony, it is written op
posite to the prisoner's name, “let him be hanged by the neck;"
formerly, in the days of Latin and abbreviation,” “sus per col.”
for “suspendatur per collum.” And this is the only warrant
that the sheriff has for so material an act as taking away the
life of another." It may certainly afford matter of speculation,
that in civil causes there should be such a variety of writs of
execution to recover a trifling debt, issued in the king's name,
and under the seal of the court, without which the sheriff can
not legally stir one step; and yet that the execution of a man,
the most important and terrible task of any, should depend
upon a marginal note. (2)
a 2 Hal. P. C. 409.

b See Append.

§ 5.

c Finch.
L. 478.
e 5 Mod.
22.

d Staundf. P. C. 182.

(1) As to this in general, see 1 Chit.
C. L. 2 ed. 779 to 811.

(2) Though it be true that a marginal
note of a calendar, signed by the judge,
is the only warrant that the sheriff has
for the execution of a convict, yet it is
made with more caution and solemnity

columns, containing their crimes, verdicts,
and sentences, leaving a blank column,
in which, if the judge has reason to vary
the course of the law, he writes opposite
the names of the capital convicts, to be

reprieved, respited, transported, &c. These
four calendars, being first carefully com

than is represented by the learned com

pared together, by the judge and the

mentator.

clerk of assize makes out in writing four

clerk of assize, are signed by them, and
one is given to the sheriff, one to the

lists of all the prisoners, with separate

gaoler, and the judge and the clerk of assize

At the end of the assizes the
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The sheriff, upon receipt of his warrant, is to do execution

within a convenient time; which in the country is also left at
large. (3) In London indeed a more solemn and becoming ex
actness is used, both as to the warrant of execution, and the

time of executing thereof: for the recorder, after reporting to
the king in person the case of the several prisoners, and re
ceiving his royal pleasure, that the law must take its course, is
sues his warrant to the sheriffs; directing them to do execu

tion on the day and at the place assigned.' And, in the court
of king's bench, if the prisoner be tried at the bar, or brought

there by habeas corpus, a rule is made for his execution; either
specifying the time and place,” or leaving it to the discretion

of the sheriff.” And, throughout the kingdom, by statute 25
Geo. II. c. 37. it is enacted, that, in case of murder, the judge
shall in his sentence direct execution to be performed on the
next day but one after sentence passed. But, otherwise, the
time and place of execution are by law no part of the judg
ment.* (4) It has been well observed," that it is of great im
portance, that the punishment should follow the crime as early
as possible; that the prospect of gratification or advantage,
which tempts a man to commit the crime, should instantly
awake the attendant idea of punishment. Delay of execution

serves only to separate these ideas; and then the execution it
self affects the minds of the spectators rather as a terrible sight,
than as the necessary consequence of transgression.
The sheriff cannot alter the manner of the execution by sub
stituting one death for another, without being guilty of felony
himself, as has been formerly said." It is held also by sir [405 I
* See Append. § 4.
* See pag. 202.

g St. Trials, WI. 332.

Fost. 43.

b See

*. § 3.

* So held by the twelve judges, Mich. 10
| Beccar. ch. 19.

each keep another. If the sheriff receives
afterwards no special order from the judge,
he executes the judgment of the law in
the usual manner, agreeably to.the di
rections of his calendar. In every county

this important subject is settled with great
deliberation by the judge and the clerk of
assize, before the judge leaves the assize
town; but probably in different counties,
with some slight variations, as in Lanca

eo. III.

* See pag. 179.
jesty, directed to the secretary of state's
office, stating that, from favourable cir
cumstances appearing at the trial, he re
commends him to his majesty's mercy,
and to a pardon upon condition of trans
portation or some slight punishment.

This recommendation is always attended
to.—Mr. Christian's note.

(3) In general the court do not appoint
the time of execution. 3 Burr. 1812.

(4) See 3 Burr. 1812. And even the

shire, no calendar is left with the gaoler,
but one is sent to the secretary of state.

above statute is only directory as to

If the judge thinks it proper to reprieve

awarding the day of execution, and does

a capital convict, he sends a memorial or
certificate to the king's most excellent ma

not render it an essential requisite.
Russ. & R. C. C. 230.
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Edward Coke" and sir Matthew Hale," that even the king can

not change the punishment of the law, by altering the hanging
or burning (5) into beheading; though, when beheading is
part of the sentence, the king may remit the rest. And, not
withstanding some examples to the contrary, sir Edward
Coke stoutly maintains, that “judicandum est legibus, non ex
emplis.” But others have thought,” and more justly, that
this prerogative, being founded in mercy, and immemorially
exercised by the crown, is part of the common law. For, hi
therto, in every instance, all these exchanges have been for
more merciful kinds of death; and how far this may also fall
within the king's power of granting conditional pardons (viz.
by remitting a severe kind of death, on condition that the cri

minal submits to a milder), is a matter that may bear consider
ation.

It is observable, that when lord Stafford was executed

for the popish plot in the reign of king Charles the Second,

the then sheriffs of London, having received the king's writ
for beheading him, petitioned the house of lords, for a com:

mand or order from their lordships, how the said judgment
should be executed; for, he being prosecuted by impeach
ment, they entertained a notion (which is said to have been

countenanced by lord Russel) that the king could not pardon
any part of the sentence." The lords resolved, that the scru
ples of the sheriffs were unnecessary, and declared, that the
king's writ ought to be obeyed. Disappointed of raising a
flame in that assembly, they immediately signified" to the house
of commons by one of the members, that they were not satis
fied as to the power of the said writ. That house took two
days to consider of it; and then sullenly resolved, that the

house was content that the sheriff do execute lord Stafford, by
severing his head from his body. It is further related, that
when afterwards the same lord Russel was condemned for high
treason upon indictment, the king, while he remitted the igno
[406 1 minious part of the sentence, observed, “that his lordship

would now find he was possessed of that prerogative, which in
the case of lord Stafford he had denied him.” One can hardly
determine (at this distance from those turbulent times) which

most to disapprove of, the indecent and sanguinary zeal of the
subject, or the cool and cruel sarcasm of the sovereign.
n 3 Inst. 52.

o 2 Hal. P. C. 412.

p Fost. 270. F. N. B. 244. h. 19 Rym. Foed. 284.
r Lords' Journ. 21 Dec. 1680.
t Ibid. 23 Dec. 1680.

q 2 Hum. Hist, of G. B. 328.

* Com. Journ. 21 Dec. 1680.

* 2 Hume, 360.

(5) Now abolished, see ante, 376. note (3).
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To conclude: it is clear, that if, upon judgment to be hanged
by the neck till he is dead, the criminal be not thoroughly killed,
but revives, the sheriff must hang him again." For the former
hanging was no execution of the sentence; and, if a false ten
derness were to be indulged in such cases, a multitude of col
lusions might ensue. Nay, even while abjurations were in
force,” such a criminal, so reviving, was not allowed to take

sanctuary and abjure the realm; but his fleeing to sanctuary
was held an escape in the officer.”

And, having thus arrived at the last stage of criminal pro
ceedings, or execution, the end and completion of human pu
nishment, which was the sixth and last head to be considered

under the division of public wrongs, the fourth and last object
of the laws of England; it may now seem high time to put a
period to these Commentaries, which, the author is very sen
sible, have already swelled to too great a length. But he can
not dismiss the student, for whose use alone these rudiments

were originally compiled, without endeavouring to recall to
his memory some principal outlines of the legal constitution
of this country; by a short historical review of the most con

siderable revolutions, that have happened in the laws of Eng
land, from the earliest to the present times. And this task he
will attempt to discharge, however imperfectly, in the next or
concluding chapter.
w 2 Hal. P. C. 412. 2 Hawk. P. C. 463.
* See pag, 326.
y Fitz. Abr. t. corons. 33. Finch. L. 467.

406

407

CHAP. XXXIII.
OF THE RISE, PROGRESS, AND GRADUAL
IMPROVEMENTS, OF THE LAWS OF ENG
LAND.

Before we enter on the subject of this chapter, in which I
propose, by way of supplement to the whole, to attempt an
historical review of the most remarkable changes and altera
tions, that have happened in the laws of England, I must

first of all remind the student, that the rise and progress of
many principal points and doctrines have been already pointed
out in the course of these Commentaries, under their respective
divisions; these having therefore been particularly discussed
already, it cannot be expected that I should re-examine them

with any degree of minuteness; which would be a most
tedious undertaking. What I therefore at present propose, is
only to mark out some outlines of our English juridical his
tory, by taking a chronological view of the state of our laws,

and their successive mutations at different periods of time.
The several periods, under which I shall consider the state
of our legal polity, are the following six : 1. From the earliest
times to the Norman conquest: 2. From the Norman con
quest to the reign of king Edward the First: 3. From thence
[408 J to the reformation: 4. From the reformation to the restoration
of king Charles the Second : 5. From thence to the revolution
in 1688: 6. From the revolution to the present time.
I. And, first, with regard to the ancient Britons, the ab
origines of our island, we have so little handed down to us con
cerning them with any tolerable certainty, that our inquiries
here must needs be very fruitless and defective. However,
from Caesar's account of the tenets and discipline of the an
cient Druids in Gaul, in whom centered all the learning of
these western parts, and who were, as he tells us, sent over to
Britain (that is, to the island of Mona or Anglesey), to be in
structed; we may collect a few points, which bear a great
affinity and resemblance to some of the modern doctrines of

our English law. Particularly the very notion itself of an oral
-
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unwritten law, delivered down from age to age, by custom and
tradition merely, seems derived from the practice of the Druids,
who never committed any of their instructions to writing:
possibly for want of letters; since it is remarkable that in all
the antiquities, unquestionably British, which the industry of
the moderns has discovered, there is not in any of them the
least trace of any character or letter to be found. The partible
quality also of lands by the custom of gavel-kind, which still

obtains in many parts of England, and did universally over
Wales till the reign of Henry VIII. is undoubtedly of British

original. So likewise is the ancient division of the goods of
an intestate between his widow and children, or next of kin;
which has since been revived by the statute of distributions.
And we may also remember an instance of a slighter nature
mentioned in the present volume, where the same custom has

continued from Caesar's time to the present; that of burning
a woman guilty of the crime of petit treason by killing her
husband. (1)

The great variety of nations, that successively broke in
upon and destroyed both the British inhabitants and constitu
tion, the Romans, the Picts, and after them, the various clans [409 |

of Saxons and Danes, must necessarily have caused great con
fusion and uncertainty in the laws and antiquities of the king
dom; as they were very soon incorporated and blended to
gether, and therefore we may suppose, mutually communicated
to each other their respective usages,” in regard to the rights
of property and the punishment of crimes. So that it is
morally impossible to trace out with any degree of accuracy,
when the several mutations of the common law were made, or

what was the respective original of those several customs we
at present use, by any chemical resolution of them to their
first and component principles. We can seldom pronounce,
that this custom was derived from the Britons; that was left

behind by the Romans; this was a necessary precaution
against the Picts; that was introduced by the Saxons; dis
continued by the Danes, but afterwards restored by the
Normans.

Wherever this can be done, it is matter of great curiosity,
and some use: but this can very rarely be the case; not only
a Hal. Hist, C. L. 62.

(1) But this is now altered by statute 30 Geo. III. c. 48. See ante, p. 204.
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from the reason above mentioned, but also from many others.
First, from the nature of traditional laws in general ; which,

being accommodated to the exigencies of the times, suffer by
degrees insensible variations in practice " so that, though
upon comparison we plainly discern the alteration of the law

from what it was five hundred years ago, yet it is impossible
to define the precise period in which that alteration accrued,
any more than we can discern the changes of the bed of a river,
which varies its shores by continual decreases and alluvions.

$econdly, this becomes impracticable from the antiquity of the
kingdom and its government: which alone, though it had been
disturbed by no foreign invasions, would make it impossible to
search out the original of its laws; unless we had as authentic
monuments, thereof, as the Jews had by the hand of Moses."
[410 | Thirdly, this uncertainty of the true origin of particular cus
toms must also in part have arisen from the means, whereby
christianity was propagated among our Saxon ancestors in
this island; by learned foreigners brought over from Rome

and other countries, who undoubtedly carried with them many
of their own national customs; and probably prevailed upon
the state to abrogate such usages as were inconsistent with
our holy religion, and to introduce many others that were more

conformable thereto. And this perhaps may have partly been
the cause, that we find not only some rules of the mosaical,
but also of the imperial and pontifical laws, blended and
adopted into our own system.
A farther reason may also be given for the great variety, and
of course the uncertain original, of our ancient established cus
toms; even after the Saxon government was firmly established
in this island: viz. the subdivision of the kingdom into an hep
tarchy, consisting of seven independent kingdoms, peopled

and governed by different clans and colonies. This must ne
cessarily create an infinite diversity of laws: even though all
those colonies, of Jutes, Angles, Anglo-Saxons, and the like,
originally sprung from the same mother-country, the great
northern hive; which poured forth its warlike progeny, and
swarmed all over Europe, in the sixth and seventh centuries.
This multiplicity of laws will necessarily be the case in some

degree, where any kingdom is cantoned out into any provincial
establishments; and not under one common dispensation of

laws, though under the same sovereign power. Much more
will it happen, where seven unconnected states are to form their
b Hal. Hist. C. L. 57.

c Ibid. 59,
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own constitution and superstructure of government, though
they all begin to build upon the same or similar foundations.
When therefore the West Saxons had swallowed up all the
rest, and king Alfred succeeded to the monarchy of England,
whereof his grandfather Egbert was the founder, his mighty
genius prompted him to undertake a most great and necessary
work, which he is said to have executed in as masterly a man
ner: no less than to new-model the constitution; to rebuild it [411 J
on a plan that should endure for ages; and, out of its old dis
cordant materials, which were heaped upon each other in a vast
and rude irregularity, to form one uniform and well connected

whole. This he effected, by reducing the whole kingdom
under one regular and gradual subordination of government,
wherein each man was answerable to his immediate superior
for his own conduct and that of his nearest neighbours : for to
him we owe that master-piece of judicial polity, the subdivision
of England into tithings and hundreds, if not into counties;

all under the influence and administration of one supreme ma
gistrate, the king; in whom, as in a general reservoir, all the

executive authority of the law was lodged, and from whom jus
tice was dispersed to every part of the nation by distinct, yet
communicating, ducts and channels; which wise institution

has been preserved for near a thousand years unchanged, from
Alfred's to the present time. He also, like another Theodosius,
collected the various customs that he found dispersed in the
kingdom, and reduced and digested them into one uniform sys
tem or code of laws, in his Som-bec, or liber judicialis. This

he compiled for the use of the court-baron, hundred, and county
court, the court-leet, and sheriff’s tourn; tribunals, which he
established, for the trial of all causes civil and criminal, in the

very districts wherein the complaint arose: all of them subject
however to be inspected, controlled, and kept within the bounds
of the universal or common law, by the king's own courts;
which were then itinerant, being kept in the king's palace, and

removing with his household in those royal progresses, which
he continually made from one end of the kingdom to the other.
The Danish invasion and conquest, which introduced new
foreign customs, was a severe blow to this noble fabric: but a
plan so excellently concerted, could never be long thrown aside.
So that, upon the expulsion of these intruders, the English re
turned to their ancient law; retaining, however, some few of the
customs of their late visitants; which went under the name of [412 J
WOL, IW,
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Dane-Lage: as the code compiled by Alfred was called the
West-Savon-Lage; and the local constitutions of the ancient
kingdom of Mercia, which obtained in the countries nearest to
Wales, and probably abounded with many British customs,
were called the Mercen-Lage. And these three laws were, about
the beginning of the eleventh century, in use in different coun

ties of the realm : the provincial polity of counties, and their
subdivisions, having never been altered or discontinued through

all the shocks and mutations of government, from the time of
its first institution; though the laws and customs therein
used, have (as we shall see) often suffered considerable
changes.
For king Edgar (who, besides his military merit, as founder
of the English navy, was also a most excellent civil governor),
observing the ill effects of three distinct bodies of laws, pre

vailing at once in separate parts of his dominions, projected
and begun what his grandson king Edward the Confessor after
wards completed; viz. one uniform digest or body of laws to
be observed throughout the whole kingdom; being probably
no more than a revival of king Alfred's code, with some im
provements suggested by necessity and experience; particu
larly the incorporating some of the British or rather Mercian
customs, and also such of the Danish as were reasonable and

approved, into the West-Savon-Lage, which was still the ground
work of the whole. And this appears to be the best supported
and most plausible conjecture (for certainty is not to be ex
pected) of the rise and original of that admirable system of
maxims and unwritten customs, which is now known by the
name of the common law, as extending its authority universally
over all the realm; and which is doubtless of Saxon parentage.
Among the most remarkable of the Saxon laws we may
reckon, 1. The constitution of parliaments, or rather, general
assemblies of the principal and wisest men in the nation: the
wittena-gemote, or commune consilium of the ancient Germans,
which was not yet reduced to the forms and distinctions of our
[413 ] modern parliament; without whose concurrence, however, no
new law could be made, or old one altered.

2. The election

of their magistrates by the people; originally even that of their
kings, till dear-bought experience evinced the convenience
and necessity of establishing an hereditary succession to the
crown. But that of all subordinate magistrates, their military
officers or heretochs, their sheriffs, their conservators of their
-
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peace, their coroners, their port-reeves (since changed into
mayors and bailiffs), and even their tything-men and borshold
ers at the leet, continued, some till the Norman conquest, others

for two centuries after, and some remain to this day. 3. The
descent of the crown, when once a royal family was established,
upon nearly the same hereditary principles upon which it has

ever since continued; only that, perhaps, in case of minority,
the next of kin of full age would ascend the throne, as king,
and not as protector; though, after his death, the crown im
mediately reverted back to the heir. 4. The great paucity of
capital punishments for the first offence; even the most noto
rious offenders being allowed to commute it for a fine or were

gild, or, in default of payment, perpetual bondage; to which
our benefit of clergy has now in some measure succeeded. 5.
The prevalence of certain customs, as heriots and military ser
vices in proportion to every man's land, which much resembled
the feodal constitution; but yet were exempt from all its rigo
rous hardships: and which may be well enough accounted for,
by supposing them to be brought from the continent by the
first Saxon invaders, in the primitive moderation and simplicity
of the feodal law: before it got into the hands of the Norman
jurists, who extracted the most slavish doctrines and oppres
sive consequences out of what was originally intended as a law
of liberty. 6. That their estates were liable to forfeiture for
treason, but that the doctrine of escheats and corruption of
blood for felony, or any other cause, was utterly unknown
amongst them. 7. The descent of their lands to all the males
equally, without any right of primogeniture; a custom, which
obtained among the Britons, was agreeable to the Roman law,
and continued among the Saxons till the Norman conquest: [414 J
though really inconvenient, and more especially destructive to
ancient families; which are in monarchies necessary to be sup
ported, in order to form and keep up a nobility, or intermediate
state between the prince and the common people. 8. The
courts of justice consisted principally of the county courts,
and in cases of weight or nicety the king's court held before
himself in person, at the time of his parliaments; which were
usually holden in different places, according as he kept the
three great festivals of christmas, easter, and whitsuntide. An
institution which was adopted by king Alonso VII. of Castile,
about a century after the conquest: who at the same three
great feasts was wont to assemble his nobility and prelates in
his court; who there heard and decided all controversies, and
2 I 2
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then, having received his instructions, departed home." These
county courts h vever differed from the modern ones, in that
the ecclesiastical and civil jurisdiction were blended together,
the bishop and the ealdorman or sheriff sitting in the same

county court; and also that the decisions and proceedings
therein were much more simple and unembarrassed: an advan

tage which will always attend the infancy of any laws, but wear
off as they gradually advance to antiquity. 9. Trials, among
a people who had a very strong tincture of superstition, were
permitted to be by ordeal, by the corsned, or morsel of execra
tion, or by wager of law with compurgators, if the party chose
it; but frequently they were also by jury: for, whether or no

their juries consisted precisely of twelve men, or were bound to
a strict unanimity; yet the general constitution of this admi
rable criterion of truth, and most important guardian both of
public and private liberty, we owe to our Saxon ancestors.

Thus stood the general frame of our polity at the time of the
Norman invasion; when the second period of our legal history
COmmences.

II. This remarkable event wrought as great an alteration in
our laws, as it did in our ancient line of kings: and though the
[415 J alteration of the former was effected rather by the consent of
the people, than any right of conquest, yet that consent seems
to have been partly extorted by fear, and partly given without
any apprehension of the consequences which afterwards ensued.
1. Among the first of these alterations we may reckon the
separation of the ecclesiastical courts from the civil : effected
in order to ingratiate the new king with the popish clergy, who
for some time before had been endeavouring all over Europe to
exempt themselves from the secular power; and whose de

mands the conqueror, like a politic prince, thought it prudent
to comply with, by reason that their reputed sanctity had a
great influence over the minds of the people; and because all
the little learning of the times was engrossed into their hands,

which made them necessary men, and by all means to be gained
over to his interests. And this was the more easily effected,
because the disposal of all the episcopal sees being then in the
breast of the king, he had taken care to fill them with Italian
and Norman prelates.
* Mod. Un. Hist. xx. 114.
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2. Another violent alteration of the English constitution con

sisted in the depopulation of whole countries, for the purposes
of the king's royal diversion; and subjecting both them and all
the ancient forests of the kingdom, to the unreasonable severi
ties of forest-laws imported from the continent, whereby the
slaughter of a beast was made almost as penal as the death of
a man. In the Saxon times, though no man was allowed to
kill or chase the king's deer, yet he might start any game, pur
sue, and kill it, upon his own estate. But the rigour of these
new constitutions vested the sole property of all the game in
England in the king alone; (2) and no man was entitled to
disturb any fowl of the air, or any beast of the field, of such

kinds as were specially reserved for the royal amusement of
the sovereign, without express licence from the king by a grant
of a chase or free-warren: and those franchises were granted
as much with a view to preserve the breed of animals as to in

dulge the subject. From a similar principle to which, though
the forest-laws are now mitigated, and by degrees grown en [416 J
tirely obsolete, yet from this root has sprung a bastard slip,
known by the name of the game-law, now arrived to and wan
toning in its highest vigour: both founded upon the same un
reasonable notions of permanent property in wild creatures;
and both productive of the same tyranny to the commons; but

with this difference, that the forest-laws established only one
mighty hunter throughout the land, the game-laws have raised
a little Nimrod in every manor. And in one respect the ancient
law was much less unreasonable than the modern: for the king's

grantee of a chase or free-warren might kill game in every part
of his franchise; but now, though a freeholder of less than 100l.

a-year is forbidden to kill a partridge upon his own estate, yet
nobody else (not even the lord of the manor, unless he hath a
grant of free-warren) can do it without committing a trespass,
and subjecting himself to an action.
3. A third alteration in the English laws was by narrowing
the remedial influence of the county courts, the great seats of
Saxon justice, and extending the original jurisdiction of the
king's justiciars to all kinds of causes, arising in all parts of
the kingdom. To this end the aula regis, with all its multifa
rious authority, was erected; and a capital justiciary ap
pointed, with powers so large and boundless, that he became
at length a tyrant to the people, and formidable to the crown
(2) See this controverted, ante, 2 vol. p. 419. n. 14.
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itself. The constitution of this court, and the judges them
selves who presided there, were fetched from the duchy of
Normandy: and the consequence naturally was, the ordaining
that all proceedings in the king's courts should be carried on
in the Norman, instead of the English language. A provision
the more necessary, because none of his Norman justiciars un
derstood English; but as evident a badge of slavery as ever was

imposed upon a conquered people. This lasted till king Ed
ward the Third obtained a double victory, over the armies
of France in their own country, and their language in our
courts
here at home. But there was one mischief too deeply
[417 J
rooted thereby, and which this caution of king Edward came
too late to eradicate. Instead of the plain and easy me
thod of determining suits in the county courts, the chicanes
and subtleties of Norman jurisprudence had taken possession

of the king's courts, to which every cause of consequence was
drawn. Indeed that age, and those immediately succeeding it,
were the aera of refinement and subtilty. There is an active
principle in the human soul, that will ever be exerting its
faculties to the utmost stretch, in whatever employment, by
the accidents of time and place, the general plan of education,

or the customs and manners of the age and country, it may
happen to find itself engaged. The northern conquerors of
Europe were then emerging from the grossest ignorance in
point of literature; and those who had leisure to cultivate its
progress, were such only as were cloistered in monasteries, the
rest being all soldiers or peasants. And, unfortunately, the
first rudiments of science which they imbibed were those of
Aristotle's philosophy, conveyed through the medium of his

Arabian commentators; which were brought from the east by
the Saracens into Palestine and Spain, and translated into bar

barous Latin. So that, though the materials upon which they
were naturally employed, in the infancy of a rising state, were
those of the noblest kind; the establishment of religion, and
the regulations of civil polity ; yet having only such tools to
work with, their execution was trifling and flimsy. Both the
divinity and the law of those times were therefore frittered into
logical distinctions, and drawn out into metaphysical subtleties,
with a skill most amazingly artificial : but which serves no

other purpose, than to shew the vast powers of the human in
tellect, however vainly or preposterously employed. Hence

law in particular, which (being intended for universal recep
tion) ought to be a plain rule of action, became a science of
the greatest intricacy; especially when blended with the new

*
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refinements engrafted upon feodal property: which refinements
were from time to time gradually introduced by the Norman

practitioners, with a view to supersede (as they did in great
measure) the more homely, but more intelligible, maxims of
distributive justice among the Saxons. And, to say the truth,
these scholastic reformers have transmitted their dialect and

[418 J

finesses to posterity, so interwoven in the body of our legal
polity, that they cannot now be taken out without a manifest
injury to the substance. Statute after statute has in later
times been made, to pare off these troublesome excrescences,
and restore the common law to its pristine simplicity and vi
gour; and the endeavour has greatly succeeded: but still the
scars are deep and visible; and the liberality of our modern
courts of justice is frequently obliged to have recourse to un
accountable fictions and circuities, in order to recover that

equitable and substantial justice, which for a long time was
totally buried under the narrow rules and fanciful niceties of
metaphysical and Norman jurisprudence.
4. A fourth innovation was the introduction of the trial by
combat, for the decision of all civil and criminal questions of

fact in the last resort. This was the immemorial practice of
all the northern nations; but first reduced to regular and stated
forms among the Burgundi, about the close of the fifth cen

tury: and from them it passed to other nations, particularly
the Franks and the Normans: which last had the honour to

establish it here, though clearly an unchristian, as well as most
uncertain, method of trial. But it was a sufficient recommenda

tion of it to the conqueror and his warlike countrymen, that it
was the usage of their native duchy of Normandy.
5. But the last and most important alteration, both in our

civil and military polity, was the engrafting on all landed
estates, a few only excepted, the fiction of feodal tenure; which
drew after it a numerous and oppressive train of servile fruits

and appendages; aids, reliefs, primer seisins, wardships, mar
riages, escheats, and fines for alienation; the genuine conse
quences of the maxim then adopted, that all the lands in
England were derived from, and holden, mediately or immedi
ately, of the crown.

The nation at this period seems to have groaned under as
absolute a slavery, as was in the power of a warlike, an ambi
tious, and a politic prince to create. The consciences of men [419 )
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were enslaved by four ecclesiastics, devoted to a foreign power,
and unconnected with the civil state under which they lived:
who now imported from Rome for the first time the whole far
rago of superstitious novelties, which had been engendered by
the blindness and corruption of the times, between the first
mission of Augustin the monk, and the Norman conquest;
such as transubstantiation, purgatory, communion in one kind,
and the worship of saints and images; not forgetting the uni
versal supremacy and dogmatical infallibility of the holy see.
The laws, too, as well as the prayers, were administered in an
unknown tongue. The ancient trial by jury gave way to the
impious decision by battel. The forest-laws totally restrained
all rural pleasures and manly recreations. And in cities and
towns the case was no better; all company being obliged to
disperse, and fire and candle to be extinguished, by eight at
night, at the sound of the melancholy curfeu. The ultimate pro
perty of all lands, and a considerable share of the present pro
fits, were vested in the king, or by him granted out to his Nor
man favourites; who, by a gradual progression of slavery, were
absolute vassals to the crown, and as absolute tyrants to the
commons. Unheard-of forfeitures, talliages, aids, and fines,
were arbitrarily extracted from the pillaged landholders, in
pursuance of the new system of tenure. And, to crown all,
as a consequence of the tenure by knight-service, the king
had always ready at his command an army of sixty thousand
knights or milites; who were bound, upon pain of confiscating
their estates, to attend him in time of invasion, or to quell any
domestic insurrection. Trade, or foreign merchandise, such as
it then was, was carried on by the Jews and Lombards, and the
very name of an English fleet, which king Edgar had rendered
so formidable, was utterly unknown to Europe: the nation con
sisting wholly of the clergy, who were also the lawyers; the
barons, or great lords of the land; the knights, or soldiery,
who were the subordinate landholders; and the burghers,
or inferior tradesmen, who from their insignificancy happily
420 J retained, in their socage and burgage tenure, some points of
their ancient freedom.

All the rest were villeins or bondmen.

From so complete and well-concerted a scheme of servility,
it has been the work of generations for our ancestors, to re
deem themselves and their posterity into that state of liberty
which we now enjoy: and which therefore is not to be looked
upon as consisting of mere encroachments on the crown, and

infringements on the prerogative, as some slavish and narrow
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minded writers in the last century endeavoured to maintain:
but as, in general, a gradual restoration of that ancient consti
tution, whereof our Saxon forefathers had been unjustly de
prived, partly by the policy, and partly by the force of the
Norman. How that restoration has, in a long series of years,
been step by step effected, I now proceed to inquire.
William Rufus proceeded on his father's plan, and in some
points extended it; particularly with regard to the forest-laws.
But his brother and successor, Henry the First, found it expe
dient, when first he came to the crown, to ingratiate himself
with the people; by restoring (as our monkish historians tell
us) the laws of king Edward the Confessor. The ground whereof
is this: that by charter he gave up the great grievances of mar

riage, ward, and relief, the beneficial pecuniary fruits of his
feodal tenures; but reserved the tenures themselves, for the

same military purposes that his father introduced them. He
also abolished the curfeu," for, though it is mentioned in our
laws a full century afterwards, yet it is rather spoken of as a
known time of night (so denominated from that abrogated
usage), than as a still subsisting custom. There is extant a code
of laws in his name, consisting partly of those of the Confessor,
but with great additions and alterations of his own; and chiefly
calculated for the regulation of the county courts. It contains
some directions as to crimes and their punishments (that of theft
being made capital in his reign), and a few things relating to
estates, particularly as to the descent of lands: which being by [421 J
the Saxon laws equally to all the sons, by the feodal or Nor

man to the eldest only, king Henry here moderated the diffe
rence; directing the eldest son to have only the principal estate,
“primum patris feudum,” the rest of his estates, if he had any
others, being equally divided among them all. On the other
hand, he gave up to the clergy the free election of bishops and
mitred abbots: reserving however these ensigns of patronage,
conge d'eslire, custody of the temporalities when vacant, and
homage upon their restitution. He lastly united again for a
time the civil and ecclesiastical courts, which union was soon

dissolved by his Norman clergy: and, upon that final dissolu
tion, the cognizance of testamentary causes seems to have

been first given to the ecclesiastical court. The rest remained
as in his father's time; from whence we may easily perceive how

far short this was of a thorough restitution of king Edward's,
or the Saxon laws.
• Spelm. Cod. LL. W. I. 288. Hen. I. 299.

f Stat. Civ. Lond. 13 Edw. I.

421

BOOK IV.-RISE, PROGRESS, & IMPROVEMENTS

The usurper Stephen, as the manner of usurpers is, promised
much at his accession, especially with regard to redressing the
grievances of the forest-laws, but performed no great matter
either in that or in any other point. It is from his reign, how
ever, that we are to date the introduction of the Roman civil

and canon laws into this realm ; and at the same time was im
ported the doctrine of appeals to the court of Rome, as a
branch of the canon law.

By the time of king Henry the Second, if not earlier, the
charter of Henry the First seems to have been forgotten: for we
find the claim of marriage, ward, and relief, then flourishing
in full vigour. The right of primogeniture seems also to have
tacitly revived, being found more convenient for the public
than the parcelling of estates into a multitude of minute sub
divisions. However, in this prince's reign much was done to
methodize the laws, and reduce them into a regular order; as
appears from that excellent treatise of Glanvil; which, though
some of it be now antiquated and altered, yet, when compared
with the code of Henry the First, it carries a manifest supe
[422 J riority." Throughout his reign also was continued the im
portant struggle, which we have had occasion so often to men
tion, between the laws of England and Rome: the former
supported by the strength of the temporal nobility, when
endeavoured to be supplanted in favour of the latter by the
popish clergy. Which dispute was kept on foot till the reign
of Edward the First: when the laws of England, under the new
discipline introduced by that skilful commander, obtained a
complete and permanent victory. In the present reign of
Henry the Second, there are four things which peculiarly merit
the attention of a legal antiquarian: 1. The constitutions of the
parliament at Clarendon, A.D. 1164, whereby the king checked
the power of the pope and his clergy, and greatly narrowed the
total exemption they claimed from the secular jurisdiction:
though his farther progress was unhappily stopped, by the
fatal event of the disputes between him and archbishop Becket.
2. The institution of the office of justices in eyre, in itinere;
the king having divided the kingdom into six circuits (a little
different from the present), and commissioned these new-created
judges to administer justice, and try writs of assise in the

several counties. These remedies are said to have been then
first invented; before which all causes were usually terminated
in the county courts, according to the Saxon custom; or before
F Hal. Hist. C. L. 158.
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the king's justiciaries in the aula regis, in pursuance of the
Norman regulations. The latter of which tribunals, travelling
about with the king's person, occasioned intolerable expense
and delay to the suitors; and the former, however proper for
little debts and minute actions, where even injustice is better
than procrastination, were now become liable to too much
ignorance of the law, and too much partiality as to facts, to
determine matters of considerable moment.

3. The introduc

tion and establishment of the grand assize, or trial by special
kind of jury in a writ of right, at the option of the tenant or
defendant, instead of the barbarous and Norman trial by battel.
4. To this time must also be referred the introduction of es

cuage, or pecuniary commutation for personal military service; [423 J
which in process of time was the parent of the ancient subsidies
granted to the crown by parliament, and the land-tax of later
times.

Richard the First, a brave and magnanimous prince, was a
sportsman as well as a soldier; and therefore enforced the forest
laws with some rigour; which occasioned many discontents

among his people: though (according to Matthew Paris) he
repealed the penalties of castration, loss of eyes, and cutting

off the hands and feet, before inflicted on such as transgressed
in hunting; probably finding that their severity prevented pro
secutions. He also, when abroad, composed a body of naval
laws at the isle of Oleron, which are still extant, and of high
authority; for in his time we began again to discover, that (as
an island) we were naturally a maritime power. But with re
gard to civil proceedings, we find nothing very remarkable in

this reign, except a few regulations regarding the Jews, and the
justices in eyre: the king's thoughts being chiefly taken up by
the knight errantry of a croisade against the Saracens in the
holy land.
-

In king John's time, and that of his son Henry the Third, the

rigours of the feodal tenures and the forest-laws were so warmly
kept up, that they occasioned many insurrections of the barons
or principal feudatories: which at last had this effect, that first
king John, and afterwards his son, consented to the two famous
charters of English liberties, magna carta, and carta deforesta.

Of these the latter was well calculated to redress many griev
ances, and encroachments of the crown, in the exertion of

forest-law: and the former confirmed many liberties of the
church, and redressed many grievances incident to feodal te
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mures, of no small moment at the time; though now, unless con
sidered attentively and with this retrospect, they seem but of
trifling concern. But, besides these feodal provisions, care was
also taken therein to protect the subject against other oppres
sions, then frequently arising from unreasonable amercements,
from illegal distresses, or other process for debts or services
424 J due to the crown, and from the tyrannical abuse of the prero
gative of purveyance and pre-emption. . It fixed the forfeiture
of lands for felony in the same manner as it still remains; pro

hibited for the future the grants of exclusive fisheries; and the
erection of new bridges so as to oppress the neighbourhood.
With respect to private rights: it established the testamentary
power of the subject over part of his personal estate, the rest
being distributed among his wife and children; it laid down
the law of dower, as it hath continued ever since; and pro
hibited the appeals of women, unless for the death of their

husbands. In matters of public police and national concern:
it enjoined an uniformity of weights and measures; gave new
encouragements to commerce, by the protection of merchant
strangers; and forbad the alienation of lands in mortmain.

With regard to the administration of justice: besides prohi
biting all denials or delays of it, it fixed the court of common
pleas at Westminster, that the suitors might no longer be

harassed with following the king's person in all his progresses;
and at the same time brought the trial of issues home to the very

doors of the freeholders, by directing assises to be taken in the
proper counties, and establishing annual circuits; it also cor
rected some abuses then incident to the trials by wager of law
and of battel; directed the regular awarding of inquest for life
or member; prohibiting the king's inferior ministers from hold
ing pleas of the crown, or trying any criminal charge, whereby
many forfeitures might otherwise have unjustly accrued to the
exchequer: and regulated the time and place of holding the in
ferior tribunals of justice, the county-court, sheriff's tourn, and
court-leet.

It confirmed and established the liberties of the

city of London, and all other cities, boroughs, towns, and ports
of the kingdom. And, lastly (which alone would have merited
the title that it bears, of the great charter), it protected every
individual of the nation in the free enjoyment of his life, his

liberty, and his property, unless declared to be forfeited by the
judgment of his peers, or the law of the land. (3)
(3) The following is the celebrated
29th chapter of magna carta, the founda-

tion of the liberty of Englishmen:
“Nullus liber homo capiatur, vel im
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However, by means of these struggles, the pope in the reign [425]
of king John gained a still greater ascendant here, than he ever

had before enjoyed; which continued through the long reign
of his son Henry the Third; in the beginning of whose time the
old Saxon trial by ordeal was also totally abolished. And we
may by this time perceive, in Bracton's treatise, a still farther
improvement in the method and regularity of the common law,
especially in the point of pleadings." Nor must it be forgotten,
that the first traces which remain of the separation of the
greater barons from the less, in the constitutions of parlia
ments, are found in the great charter of king John; though
omitted in that of Henry III.; and that, towards the end of the
latter of these reigns, we find the first record of any writ for
summoning knights, citizens, and burgesses to parliament.

And here we conclude the second period of our English legal
history.
III. The third commences with the reign of Edward the First,
who hath justly been styled our English Justinian. For in his
time the law did receive so sudden a perfection, that sir Mat
thew Hale does not scruple to affirm," that more was done in
the first thirteen years of his reign to settle and establish the
distributive justice of the kingdom, than in all the ages since
that time put together.
It would be endless to enumerate all the particulars of these

regulations; but the principal may be reduced under the fol
lowing general heads. 1. He established, confirmed, and set
tled, the great charter and charter of forests. 2. He gave a
mortal wound to the encroachments of the pope and his clergy,
by limiting and establishing the bounds of ecclesiastical juris
diction: and by obliging the ordinary, to whom all the goods
of intestates at that time belonged, to discharge the debts of

the deceased. 3. He defined the limits of the several temporal
courts of the highest jurisdiction, those of the king's bench,
common pleas, and exchequer; so as they might not interfere
[426 J
with each other's proper business: to do which they must now
h Hal. Hist. C. L. 156.

! Ibid. 158.

prisonetur, autdisseisiatur de libero tene-

mus, nisi per legale judicium parium

mento suo vel libertatibus vel liberis con-

suorum vel per legem terræ, Nulli ven

suetudinibus suis, aut utlagetur, aut exulet, aut aliquo modo destruatur, nec

demus, nulli negabimus, aut differemus
rectum vel justitiam.”

super eum ibimus, nec super eum mitte

*
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have recourse to a fiction, very necessary and beneficial in the
present enlarged state of property. 4. He settled the boun
daries of the inferior courts in counties, hundreds, and manors:

confining them to causes of no great amount, according to their
primitive institution: though of considerably greater, than by
the alteration of the value of money they are now permitted to
determine. 5. He secured the property of the subject, by abo
lishing all arbitrary taxes and talliages, levied without consent
of the national council. 6. He guarded the common justice
of the kingdom from abuses, by giving up the royal prerogative
of sending mandates to interfere in private causes. 7. He set

tled the form, solemnities, and effect, of fines levied in the court
of common pleas: though the thing in itself was of Saxon ori
ginal. 8. He first established a repository for the public records
of the kingdom; few of which are ancienter than the reign of

his father, and those were by him collected. 9. He improved
upon the laws of king Alfred, by that great and orderly method
of watch and ward, for preserving the public peace and pre
venting robberies, established by the statute of Winchester.
10. He settled and reformed many abuses incident to tenures,
and removed some restraints on the alienation of landed pro
perty, by the statute of quia emptores. 11. He instituted a
speedier way for the recovery of debts, by granting execution,
not only upon goods and chattels, but also upon lands, by writ
of elegit; which was of signal benefit to a trading people:
and upon the same commercial ideas, he also allowed the
charging of lands in a statute merchant, to pay debts contracted
in trade, contrary to all feodal principles. 12. He effectually
provided for the recovery of advowsons, as temporal rights ;
in which, before, the law was extremely deficient, 13. He
also effectually closed the great gulph, in which all the landed
property of the kingdom was in danger of being swallowed, by
his reiterated statutes of mortmain; most admirably adapted to

meet the frauds that had then been devised, though afterwards
[427 J contrived to be evaded by the invention of uses.

14. He esta
blished a new limitation of property by the creation of estates
tail; concerning the good policy of which, modern times have,

however, entertained a very different opinion. 15. He reduced
all Wales to the subjection, not only of the crown, but in great

measure of the laws, of England (which was thoroughly com
pleted in the reign of Henry the Eighth); and seems to have
entertained a design of doing the like by Scotland, so as to
have formed an entire and complete union of the island of Great
Britain.
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I might continue this catalogue much farther—but upon the
whole we may observe, that the very scheme and model of the

administration of common justice between party and party, was
entirely settled by this king :" and has continued nearly the
same, in all succeeding ages, to this day, abating some few

alterations, which the humour or necessity of subsequent times
hath occasioned. The forms of writs, by which actions are

commenced, were perfected in his reign, and established as
models for posterity. The pleadings, consequent upon the
writs, were then short, nervous, and perspicuous; not intricate,
verbose, and formal. The legal treatises, written in his time,
as Britton, Fleta, Hengham, and the rest, are, for the most part,
law at this day; or at least were so, till the alteration of tenures

took place. And, to conclude, it is from this period, from the
exact observation of magna carta, rather than from its making
or renewal, in the days of his grandfather and father, that

the liberty of Englishmen began again to rear its head: though
the weight of the military tenures hung heavy upon it for many
ages after.
I cannot give a better proof of the excellence of his consti

tutions, than that from his time to that of Henry the Eighth,
there happened very few, and those not very considerable, alte
rations in the legal forms of proceedings. As to matter of
substance : the old Gothic powers of electing the principal sub
ordinate magistrates, the sheriffs, and conservators of the peace, [428 |
were taken from the people in the reigns of Edward II. and
Edward III.; and justices of the peace were established instead
of the latter. In the reign also of Edward the Third the par
liament is supposed most probably to have assumed its present

form; by a separation of the commons from the lords. The
statute for defining and ascertaining treasons was one of the
first productions of this new-modelled assembly; and the trans
lation of the law proceedings from French into Latin another.
Much also was done, under the auspices of this magnanimous
prince, for establishing our domestic manufactures; by prohi
biting the exportation of English wool, and the importation or
wear of foreign cloth or furs; and by encouraging cloth-workers
from other countries to settle here. Nor was the legislature in
attentive to many other branches of commerce, or indeed to

commerce in general: for, in particular, it enlarged the credit
of the merchant, by introducing the statute staple; whereby he
might the more readily pledge his lands for the security of his
* Hal. Hist. C. L. 162.
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mercantile debts. And, as personal property now grew by the
extension of trade, to be much more considerable than formerly,

care was taken, in case of intestacies, to appoint administrators
particularly nominated by the law, to distribute that personal
property among the creditors and kindred of the deceased,
which before had been usually applied, by the officers of the
ordinary, to uses then denominated pious. The statutes also
of praemunire, for effectually depressing the civil power of the
pope, were the work of this and the subsequent reign. And
the establishment of a laborious parochial clergy, by the endow

ment of vicarages out of the overgrown possessions of the mo
nasteries, added lustre to the close of the fourteenth century:
though the seeds of the general reformation, which were thereby

first sown in the kingdom, were almost overwhelmed by the
spirit of persecution, introduced into the laws of the land by
the influence of the regular clergy.
From this time to that of Henry the Seventh, the civil wars

and disputed titles to the crown gave no leisure for farther ju
[429 J ridical improvement; “nam silent leges inter arma.”—And yet
it is to these very disputes that we owe the happy loss of all
the dominions of the crown on the continent of France; which
turned the minds of our subsequent princes entirely to domestic

concerns. To these likewise we owe the method of barring
entails by the fiction of common recoveries; invented originally
by the clergy, to evade the statutes of mortmain, but introduced
under Edward the Fourth, for the purpose of unfettering estates,
and making them more liable to forfeiture: while, on the other
hand, the owners endeavoured to protect them by the universal
establishment of uses, another of the clerical inventions.

In the reign of king Henry the Seventh, his ministers (not
to say the king himself) were more industrious in hunting out
prosecution upon old and forgotten penal laws, in order to

extort money from the subject, than in framing any new bene
ficial regulations. For the distinguishing character of this
reign was that of amassing treasure in the king's coffers, by
every means that could be devised: and almost every alteration
in the laws, however salutary or otherwise in their future con
sequences, had this and this only for their great and immediate
object. To this end the court of star-chamber was new-mo
delled, and armed with powers, the most dangerous and uncon
stitutional, over the persons and properties of the subject. In
formations were allowed to be received, in lieu of indictments,
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at the assises and sessions of the peace, in order to multiply

fines and pecuniary penalties. The statute of fines for landed
property was craftily and covertly contrived, to facilitate the
destruction of entails, and make the owners of real estates more

capable to forfeit as well as to aliene. The benefit of clergy
(which so often intervened to stop attainders and save the in
heritance) was now allowed only once to lay offenders who only
could have inheritances to lose. A writ of capias was permitted
in all actions on the case, and the defendant might in conse
quence be outlawed; because upon such outlawry his goods
became the property of the crown. In short, there is hardly a
statute in this reign, introductive of a new law or modifying [430 I
the old, but what either directly or obliquely tended to the
emolument of the exchequer.
IV. This brings us to the fourth period of our legal history,
viz. the reformation of religion, under Henry the Eighth, and
his children; which opens an entire new scene in ecclesiastical

matters; the usurped power of the pope being now for ever
routed and destroyed, all his connections with this island cut
off, the crown restored to its supremacy over spiritual men

and causes, and the patronage of bishoprics being once more

indisputably vested in the king. And, had the spiritual courts
been at this time re-united to the civil, we should have seen

the old Saxon constitution with regard to ecclesiastical polity
completely restored.

With regard also to our civil polity, the statute of wills, and
the statute of uses (both passed in the reign of this prince), made
a great alteration as to property: the former, by allowing the
devise of real estates by will, which before was in general for

bidden; the latter, by endeavouring to destroy the intricate
nicety of uses, though the narrowness and pedantry of the courts
of common law prevented this statute from having its full be-,
neficial effect. And thence the courts of equity assumed a
jurisdiction, dictated by common justice and common sense:
which however arbitrarily exercised or productive ofjealousies

in its infancy, has at length been matured into a most elegant
system of rational jurisprudence; the principles of which (not
withstanding they may differ in forms) are now equally adopted
by the courts of both law and equity. From the statute of
uses, and another statute of the same antiquity (which pro
tected estates for years from being destroyed by the rever

sioner), a remarkable alteration took place in the mode of con
WOL. I.W.
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veyancing: the ancient assurance by feoffment and livery upon
the land being now very seldom practised, since the more easy
and more private invention of transferring property, by secret
conveyances to uses, and long terms of years, being now con
tinually
created in mortgages and family settlements, which
[431 J
may be moulded to a thousand useful purposes by the inge
nuity of an able artist.
The farther attacks in this reign upon the immunity of estates
tail, which reduced them to little more than the conditional

fees at the common law, before the passing of the statute de

donis; the establishment of recognizances in the nature of a
statute-staple, for facilitating the raising of money upon landed
security; and the introduction of the bankrupt laws, as well
for the punishment of the fraudulent, as the relief of the unfor
tunate, trader; all these were capital alterations of our legal

polity, and highly convenient to that character, which the
English began now to re-assume, of a great commercial
people. The incorporation of Wales with England, and the
more uniform administration of justice, by destroying some

counties palatine, and abridging the unreasonable privileges of
such as remained, added dignity and strength to the monarchy;
and, together with the numerous improvements before observed
upon, and the redress of many grievances and oppressions
which had been introduced by his father, will ever make the
administration of Henry VIII. a very distinguished aera in the
annals of juridical history.
It must be however remarked, that (particularly in his latter

years) the royal prerogative was then strained to a very tyran
nical and oppressive height; and, what was the worst circum
stance, its encroachments were established by law, under the
sanction of those pusillanimous parliaments, one of which, to
its eternal disgrace, passed a statute, whereby it was enacted
that the king's proclamations should have the force of acts of
parliament; and others concurred in the creation of that amaz

ing heap of wild and new-fangled treasons, which were slightly
touched upon in a former chapter.' Happily for the nation,
this arbitrary reign was succeeded by the minority of an amia
ble prince; during the short sunshine of which, great part of
these extravagant laws were repealed. And, to do justice to
[432 | the shorter reign of queen Mary, many salutary and popular
laws, in civil matters, were made under her administration; per
"See pag. 86.
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haps the better to reconcile the people to the bloody measures
which she was induced to pursue, for the re-establishment of

religious slavery: the well-concerted schemes for effecting
which, were (through the providence of God) defeated by the
seasonable accession of queen Elizabeth.

-

The religious liberties of the nation being, by that happy
event, established (we trust) on an eternal basis (though
obliged in their infancy to be guarded, against papists and

other non-conformists, by laws of too sanguinary a nature);
the forest-laws having fallen into disuse; and the administra
tion of civil rights in the courts of justice being carried on in
a regular course, according to the wise institutions of kin
Edward the First, without any material innovations; all the
principal grievances introduced by the Norman conquest seem
to have been gradually shaken off, and our Saxon constitution

restored, with considerable improvements: except only in the
continuation of the military tenures, and a few other points,
which still armed the crown with a very oppressive and danger
ous prerogative. It is also to be remarked that the spirit of

enriching the clergy and endowing religious houses had (through
the former abuse of it) gone over to such a contrary extreme,
and the princes of the house of Tudor and their favourites had
fallen with such avidity upon the spoils of the church, that a

decent and honourable maintenance was wanting to many of
the bishops and clergy. This produced the restraining statutes,
to prevent the alienations of lands and tithes belonging to the
church and universities. The number of indigent persons

being also greatly increased, by withdrawing the alms of the
monasteries, a plan was formed in the reign of queen Elizabeth,
more humane and beneficial than even feeding and clothing of

millions; by affording them the means (with proper industry)
to feed and to clothe themselves. And, the farther any subse

quent plans for maintaining the poor have departed from this
institution, the more impracticable and even pernicious their

visionary attempts have proved.
However, considering the reign of queen Elizabeth in a great [433
and political view, we have no reason to regret many subse

quent alterations in the English constitution. For, though in
general she was a wise and excellent princess, and loved her
people; though in her time trade flourished, riches increased,
the laws were duly administered, the nation was respected
abroad, and the people happy at home: yet, the increase of
2 K 2
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the power of the star-chamber, and the erection of the high
commission court in matters ecclesiastical, were the work of

her reign. She also kept her parliament at a very awful dis
tance: and in many particulars she, at times, would carry the

prerogative as high as her most arbitrary predecessors. It is
true, she very seldom exerted this prerogative, so as to oppress
individuals; but still she had it to exert: and therefore the
felicity of her reign depended more on her want of opportunity
and inclination, than want of power, to play the tyrant. This
is a high encomium on her merit; but at the same time it is
sufficient to shew, that these were not those golden days of
genuine liberty that we formerly were taught to believe: for,
surely, the true liberty of the subject consists not so much in
the gracious behaviour, as in the limited power of the sovereign.
The great revolutions that had happened, in manners and in
property, had paved the way, by imperceptible yet sure degrees,

for as great a revolution in government: yet, while that revo
lution was effecting, the crown became more arbitrary than ever,
by the progress of those very means, which afterwards reduced
its power. It is obvious to every observer, that, till the close
of the Lancastrian civil wars, the property and the power of the
nation were chiefly divided between the king, the nobility, and
the clergy. The commons were generally in a state of great
ignorance; their personal wealth, before the extension of trade,

was comparatively small; and the nature of their landed pro
perty was such, as kept them in continual dependence upon
their feodal lord, being usually some powerful baron, some opu
[434 I lent abbey, or sometimes the king himself. Though a notion
of general liberty had strongly pervaded and animated the
whole constitution, yet the particular liberty, the natural equa
lity, and personal independence of individuals, were little re
garded or thought of ; nay, even to assert them was treated as
the height of sedition and rebellion. Ourancestors heard, with
detestation and horror, those sentiments rudely delivered, and
pushed to most absurd extremes, by the violence of a Cade and
a Tyler; which have since been applauded, with a zeal almost
rising to idolatry, when softened and recommended by the elo
quence, the moderation, and the arguments of a Sidney, a
Locke, and a Milton.

But when learning, by the invention of printing and the pro

gress of religious reformation, began to be universally disse
minated; when trade and navigation were suddenly carried to
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an amazing extent, by the use of the compass and the conse
quent discovery of the Indies; the minds of men, thus en
lightened by science and enlarged by observation and travel,
began to entertain a more just opinion of the dignity and rights
of mankind. An inundation of wealth flowed in upon the mer
chants, and middling rank; while the two great estates of the

kingdom, which formerly had balanced the prerogative, the
nobility and clergy, were greatly impoverished and weakened.
The popish clergy, detected in their frauds and abuses, exposed
to the resentment of the populace, and stripped of their lands
and revenues, stood trembling for their very existence. The
nobles, enervated by the refinements of luxury (which know
ledge, foreign travel, and the progress of the politer arts, are
too apt to introduce with themselves), and fired with disdain
at being rivalled in magnificence by the opulent citizens, fell
into enormous expenses; to gratify which they were permitted,
by the policy of the times, to dissipate their overgrown estates,
and alienate their ancient patrimonies. This gradually reduced

their power and their influence within a very moderate bound :
while the king, by the spoil of the monasteries and the great
increase of the customs, grew rich, independent, and haughty;
and the commons were not yet sensible of the strength they had [435 J

acquired, nor urged to examine its extent by new burthens or
oppressive taxations, during the sudden opulence of the ex
chequer. Intent upon acquiring new riches, and happy in
being freed from the insolence and tyranny of the orders more .
immediately above them, they never dreamed of opposing the
prerogative to which they had been so little accustomed; much

less of taking the lead in opposition, to which by their weight
and their property they were now entitled. The latter years of
Henry the Eighth were therefore the times of the greatest des
potism that have been known in this island since the death of

William the Norman: the prerogative as it then stood by com
mon law (and much more when extended by act of parliament),
being too large to be endured in a land of liberty.
Queen Elizabeth, and the intermediate princes of the Tudor
line, had almost the same legal powers, and sometimes exerted

them as roughly, as their father king Henry the Eighth. But
the critical situation of that princess with regard to her legiti
macy, her religion, her enmity with Spain, and her jealousy of
the queen of Scots, occasioned greater caution in her conduct.
She probably, or her able advisers, had penetration enough to
discern how the power of the kingdom had gradually shifted
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its channel, and wisdom enough not to provoke the commons
to discover and feel their strength. She therefore threw a veil
over the odious part of prerogative; which was never wantonly
thrown aside, but only to answer some important purpose : and,

though the royal treasury no longer overflowed with the wealth
of the clergy, which had been all granted out, and had contri
buted to enrich the people, she asked for supplies with such
moderation, and managed them with so much oeconomy, that the
commons were happy in obliging her. Such,in short, were her
circumstances, her necessities, her wisdom, and her good disposi
tion, that never did a prince so long and so entirely, for the space
of half a century together, reign in the affections of the people.
[436 J

On the accession of king James I., no new degree of royal
power was added to, or exercised by him ; but such a sceptre
was too weighty to be wielded by such a hand. The unreason
able and imprudent exertion of what was then deemed to be
prerogative, upon trivial and unworthy occasions, and the claim
of a more absolute power inherent in the kingly office than had

ever been carried into practice, soon awakened the sleeping
lion. The people heard with astonishment doctrines preached
from the throne and the pulpit, subversive of liberty and pro
perty, and all the natural rights of humanity. They examined

into the divinity of this claim, and found it weakly and falla
ciously supported: and common reason assured them, that if it
were of human origin, no constitution could establish it with

out power of revocation, no precedent could sanctify, no length
of time could confirm it. The leaders felt the pulse of the
nation, and found they had ability as well as inclination to resist

it: and accordingly resisted and opposed it, whenever the pu
sillanimous temper of the reigning monarch had courage to put
it to the trial; and they gained some little victories in the
cases of concealments; monopolies, and the dispensing power.
In the mean time, very little was done for the improvement of
private justice, except the abolition of sanctuaries, and the
extension of the bankrupt laws, the limitation of suits and
actions, and the regulating of informations upon penal statutes.

For I cannot class the laws against witchcraft and conjuration
under the head of improvements; nor did the dispute between

lord Ellesmere and sir Edward Coke, concerning the powers of
the court of chancery, tend much to the advancement of justice.
Indeed when Charles the First succeeded to the crown of his

father, and attempted to revive some enormities, which had been
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dormant in the reign of king James, the loans and benevolences
extorted from the subject, the arbitrary imprisonments for re
fusal, the exertion of martial law in time of peace, and other [437)

domestic grievances, clouded the morning of that misguided
prince's reign; which, though the noon of it began a little to
brighten, at last went down in blood, and left the whole king
dom in darkness. It must be acknowledged that, by the peti
tion of right, enacted to abolish these encroachments, the
English constitution received great alteration and improve
ment. But there still remained the latent power of the forest
laws, which the crown most unseasonably revived. The legal
jurisdiction of the star-chamber and high commission courts
was extremely great; though their usurped authority was still
greater. And if we add to these the disuse of parliaments, the
ill-timed zeal and despotic proceedings of the ecclesiastical
governors in matters of mere indifference, together with the
arbitrary levies of tonnage and poundage, ship-money, and
other projects, we may see grounds most amply sufficient for
seeking redress in a legal constitutional way. This redress,
when sought, was also constitutionally given : for all these op
pressions were actually abolished by the king in parliament,
before the rebellion broke out, by the several statutes for tri
ennial parliaments, for abolishing the star-chamber and high
commission courts, for ascertaining the extent of forests and
forest-laws, for renouncing ship-money and other exactions,
and for giving up the prerogative of knighting the king's
tenants in capite in consequence of their feodal tenures; though
it must be acknowledged that these concessions were not made

with so good a grace, as to conciliate the confidence of the
people. Unfortunately, either by his own mismanagement, or by
the arts of his enemies, the king had lost the reputation of sin

cerity; which is the greatest unhappiness that can befal a
prince. Though he formerly had strained his prerogative, not
only beyond what the genius of the present times would bear,
but also beyond the examples of former ages, he had now con
sented to reduce it to a lower ebb than was consistent with

monarchical government. A conduct so opposite to his temper

and principles, joined with some rash actions and unguarded
expressions, made the people suspect that this condescension
was merely temporary. Flushed therefore with the success
they had gained, fired with resentment for past oppressions,
and dreading the consequences if the king should regain his [438 J

power, the popular leaders (who in all ages have called them
t
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selves the people) began to grow insolent and ungovernable:
their insolence soon rendered them desperate; and despair at
length forced them to join with a set of military hypocrites
and enthusiasts, who overturned the church and monarchy, and

proceeded with deliberate solemnity to the trial and murder of
their sovereign.

I pass by the crude and abortive schemes for amending the
laws in the times of confusion which followed; the most pro

mising and sensible whereof (such as the establishment of new
trials, the abolition of feodal tenures, the act of navigation, and
some others) were adopted in the
V. Fifth period, which I am next to mention, viz. after the
restoration of king Charles II. Immediately upon which, the
principal remaining grievance, the doctrine and consequences
of military tenures, were taken away and abolished, except in

the instance of corruption of inheritable blood, upon attainder
of treason and felony. And though the monarch, in whose
person the regal government was restored, and with it our
ancient constitution, deserves no commendation from posterity,
yet in his reign (wicked, sanguinary, and turbulent as it was),
the concurrence of happy circumstances was such, that from

thence we may date no only the re-establishment of our church
and monarchy, but also the complete restitution of English
liberty, for the first time since its total abolition at the con
quest. For therein not only these slavish tenures, the badge

of foreign dominion, with all their oppressive appendages, were
removed from incumbering the estates of the subject; but also
an additional security of his person from imprisonment was
obtained by that great bulwark of our constitution, the habeas
corpus act. These two statutes, with regard to our property
and persons, form a second magna carta, as beneficial and effec
tual as that of Running-Mead. That only pruned the luxu
riances of the feodal system; but the statute of Charles the

[489 Second extirpated all its slaveries; except perhaps in copyhold
tenure; and there also they are now in great measure enervated
by gradual custom, and the interposition of our courts of justice.
Magna carta only, in general terms, declared, that no man shall
be imprisoned contrary to law : the habeas corpus act points him
out effectual means, as well to release himself, though com
mitted even by the king in council, as to punish all those who
shall thus unconstitutionally misuse him.
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To these I may add the abolition of the prerogatives of pur
veyance and pre-emption; the statute for holding triennial
parliaments; the test and corporation acts, which secure both
our civil and religious liberties; the abolition of the writ de

haeretico comburendo: the statute of frauds and perjuries, a great
and necessary security to private property; the statute for dis
tribution of intestates' estates, and that of amendments and
jeofails, which cut off those superfluous niceties which so long
had disgraced our courts; together with many other wholesome
acts that were passed in this reign, for the benefit of navigation
and the improvement of foreign commerce : and the whole,
when we likewise consider the freedom from taxes and armies

which the subject then enjoyed, will be sufficient to demon
strate this truth, “that the constitution of England had arrived
to its full vigour, and the true balance between liberty and pre
rogative was happily established by law, in the reign of kin
Charles the Second.”

-

It is far from my intention to palliate or defend many very

iniquitous proceedings, contrary to all law, in that reign, through
the artifice of wicked politicians, both in and out of employ
ment. What seems incontestible is this; that by the law," as
it then stood (notwithstanding some invidious, nay dangerous,
branches of the prerogative have since been lopped off, and the

rest more clearly defined), the people had as large a portion of [440 J
real liberty as is consistent with a state of society; and suffi
cient power, residing in their own hands, to assert and preserve

that liberty, if invaded by the royal prerogative. For which I
need but appeal to the memorable catastrophe of the next reign.
For when king Charles's deluded brother attempted to enslave
the nation, he found it was beyond his power: the people both
could, and did, resist him; and, in consequence of such resist

ance, obliged him to quit his enterprise and his throne together.
Which introduces us to the last period of our legal history; viz.
VI. From the revolution in 1688 to the present time.

In

this period many laws have passed; as the bill of rights, the
toleration-act, the act of settlement with its conditions, the act

for uniting England with Scotland and some others: which

have asserted our liberties in more clear and emphatical terms;
* The point of time at which I would choose to fix this theoretical perfection of
our public law, is in the year 1679; after the habeas corpus act was passed, and that
for licensing the press had expired; though the years which immediately followed it
were times of great practical oppression.
-
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have regulated the succession of the crown by parliament, as
the exigencies of religious and civil freedom required; have
confirmed, and exemplified, the doctrine of resistance, when the
executive magistrate endeavours to subvert the constitution;
have maintained the superiority of the laws above the king, by

pronouncing his dispensing power to be illegal ; have indulged
tender consciences with every religious liberty, consistent with

the safety of the state; have established triennial, since turned
into septennial, elections of members to serve in parliament;
have excluded certain officers from the house of commons;

have restrained the king's pardon from obstructing parliamen
tary impeachments; have imparted to all the lords an equal

right of trying their fellow-peers; have regulated trials for
high treason; have afforded our posterity a hope that corrup
tion of blood may one day be abolished and forgotten; have (by
the desire of his present majesty) set bounds to the civil list,
and placed the administration of that revenue in hands that are
accountable to parliament; and have (by the like desire) made
the judges completely independent of the king, his ministers,

and his successors. Yet, though these provisions have, in ap
[44] ] pearance and nominally, reduced the strength of the executive
power to a much lower ebb than in the preceding period; if on

the other hand we throw into the opposite scale (what perhaps
the immoderate reduction of the ancient prerogative may have
rendered in some degree necessary) the vast acquisition of force,
arising from the riot-act, and the annual expedience of a stand

ing army; and the vast acquisition of personal attachment,
arising from the magnitude of the national debt, and the man

ner of levying those yearly millions that are appropriated to pay
the interest; we shall find that the crown has, gradually and
imperceptibly, gained almost as much in influence as it has ap
parently lost in prerogative.
-

The chief alterations of moment (for the time would fail me

to descend to minutia) in the administration of private justice
during this period, are the solemn recognition of the law of
nations with respect to the rights of embassadors: the cutting
off, by the statute for the amendment of the law, a vast number
of excrescences, that in process of time had sprung out of the
practical part of it: the protection of corporate rights by the
improvements in writs of mandamus, and informations in nature
of quo warranto: the regulations of trials by jury, and the ad
mitting witnesses for prisoners upon oath: the farther restraints
upon alienation of lands in mortmain: the annihilation of the
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terrible judgment of peine fort et dure: the extension of the
benefit of clergy, by abolishing the pedantic criterion of
reading: the counterbalance to this mercy, by the vast in
crease of capital punishment; the new and effectual methods
for the speedy recovery of rents: the improvements which
have been made in ejectments for the trying of titles: the in
troduction and establishment of paper-credit, by indorsements
upon bills and notes, which have shewn the legal possibility

and convenience (which our ancestors so long doubted) of
assigning a chose in action; the translation of all legal proceed
ings into the English language: the erection of courts of con
science for recovering small debts, and (which is much the
better plan) the reformation of county courts: the great system
of marine jurisprudence, of which the foundations have been [4421
laid, by clearly developing the principles on which policies of
insurance are founded, and by happily applying those principles

to particular cases: and, lastly, the liberality of sentiment,which
(though late) has now taken possession of our courts of com
mon law, and induced them to adopt (where facts can be clearly
ascertained) the same principles of redress as have prevailed in
our courts of equity, from the time that lord Nottingham pre
sided there; and this, not only where specially impowered by

particular statutes (as in the case of bonds, mortgages, and
set-offs), but by extending the remedial influence of the equi
table writ of trespass on the case according to its primitive in
stitution by king Edward the First, to almost every instance of
injustice not remedied by any other process. And these, I
think, are all the material alterations that have happened with
respect to private justice in the course of the present century.
Thus therefore, for the amusement and instruction of the
student, I have endeavoured to delineate some rude outlines of

a plan for the history of our laws and liberties; from their first
rise and gradual progress, among our British and Saxon ances
tors, till their total eclipse at the Norman conquest; from

which they have gradually emerged, and risen to the perfection
they now enjoy, at different periods of time. We have seen,
in the course of our inquiries, in this and the former volumes,
that the fundamental maxims and rules of the law, which re

gard the rights of persons, and the rights of things, the private
injuries that may be offered to both, and the crimes which
affect the public, have been and are every day improving, and
are now fraught with the accumulated wisdom of ages; that

the forms of administering justice came to perfection under
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Edward the First; and have not been much varied, nor always
for the better, since: that our religious liberties were fully
established at the reformation: but that the recovery of our

civil and political liberties was a work of longer time; they not
being thoroughly and completely regained, till after the resto
ration of king Charles, nor fully and explicitly acknowledged
[443 ] and defined, till the aera of the happy revolution. Of a consti
tution, so wisely contrived, so strongly raised, and so highly

finished, it is hard to speak with that praise, which is justly
and severely its due :-the thorough and attentive contempla
tion of it will furnish its best panegyric. It hath been the
endeavour of these commentaries, however the execution may
have succeeded, to examine its solid foundations, to mark out

its extensive plan, to explain the use and distribution of its
parts, and from the harmonious concurrence of those several
parts, to demonstrate the elegant proportion of the whole. We
have taken occasion to admire at every turn the noble monu
ments of ancient simplicity, and the more curious refinements
of modern art.

Nor have its faults been concealed from view;

for faults it has, lest we should be tempted to think it of more
than human structure; defects, chiefly arising from the decays
of time, or the rage of unskilful improvements in later ages.
To sustain, to repair, to beautify this noble pile, is a charge in
trusted principally to the nobility, and such gentlemen of the

kingdom as are delegated by their country to parliament. The
protection of THE LIBERTY of BRITAIN is a duty which they
owe to themselves, who enjoy it; to their ancestors, who trans
mitted it down; and to their posterity, who will claim at their

hands this, the best birthright, and noblest inheritance of
mankind.*

The editor’s
continua
tion.

* A motive similar to that which the learned Commentator has avow

ed, for the production of his concluding chapter, has induced us to at
tempt a continuation to the present time of the outline of Britishjuridical
history. His object may have been ostensibly to amuse and instruct
the student, but the concurrent suffrages of statesmen, lawyers, and

scholars, to the ability with which he has executed his task, would
have fully justified much higher pretensions, and entitled him to de
mand from his mature and enlightened contemporaries, the tribute of
attention and confidence to his masterly delineation of the British
constitution. In this respect our author stands pre-eminent in the
literature of his native country: no individual besides has traced our
civil and political institutions, from the very materials of which they
were originally composed, through their changeful progress of good
*
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and evil, to the permanency and glory of their final establishment: no
other hand has collected them together in one view, shewn their rela
tion and fitness to each other, their harmonious co-operation, and the
solemn yet cheering grandeur of the whole. It has often been matter
of surprise to us that men whose education, and pursuits in after life,

have given the stamp of authority to their opinions, should declare at
one time, that the record of the constitution is no where to be found,
and at another, that it exists only in the history of that period when,
the love of freedom, inherent in man, and strongly operating in the
breasts of our forefathers, was struggling against the tyranny of the
feudal system, but had not achieved its destruction. It is still more
strange that, either from a blind or an affected love of the constitution,
they have pointed to its unfinished structure (massive and secure in
its foundations, but deficient in that elevation and adaptation to civi

lized life, which have been the work of more recent times), and said,
“Restore the edifice to what it then was, and public liberty will be com

plete.” The obvious and, we think, triumphant answer to both objec
tions may be found in Blackstone's Commentaries. This noble pro
duction is a record of the constitution; and it is apparent upon that
record (speaking technically), that the nation never had more reason to

be proud of its constitution; that its native energies were never, at any
antecedent period, more sound, and its influence upon the public wel

fare more genial and prosperous, than when the learned author pro
nounced its eulogium.

If the view which has thus been taken of the subject be correct,
the popular notion, that the constitution is something fixed and unalter
able, must be erroneous: it lives but in the laws, and as they change
it is necessarily affected in proportion as those changes strengthen or
impair the principles upon which it is constructed. By a general con
vention among mankind, the fluctuations in the details of municipal re
gulations are not regarded as operating any ostensible alteration in the

constitution itself; but in a countrywhere the public mind, and the public
wants are constantly made known to the legislature, and the legislature
is accessible to the best information which experience or research can
supply, there must be occasional demands upon its functions, from

the increase of knowledge, and an improved capacity for the enjoy
ment of civil immunities. It is in obedience to the call thus made,

that the necessary modifications are introduced in the frame of govern
ment; and thus the constitution, though venerable in its duration,

maintains a perpetual vigour, and a consonancy of adaptation to the
real present condition of the nation. To collect and embody those de
tails has been the anxious labour of preparing the notes upon the text; to
sketch their general effect upon the constitution remains to be attempted,
and then our task is complete.

In estimating the present power of the crown, it might seem,
from the immense increase of national resources, and the consequent
multiplication of public officers of every description, that it must have
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enlarged its bounds beyond the salutary limits prescribed in former
times. But we are by no means prepared to concur in this notion,
and simply for these plain reasons; the press, which had no existence
when our sovereigns were soldiers, has grown into an authority which
king's themselves cannot disregard; and happily a British sovereign
is no longer a soldier. He is per se the king of a commercial and a
polished people. The very fact of his ministers invoking the terrors of
the law against the press, when abused to the slander of his name, ad
mits its right to animadvertupon his measures,without any other restraint
than that which must be observed towards all his subordinate ministers,

and with scarcely less strictness towards any of his subjects. This
feature in our limited monarchy has assumed a more decided aspect in
modern times, and yet, never was there more loyalty among the people.
In matters of RELIGION a gradual amelioration of the laws has been
effected, by which every man, believing in revelation, may avow the
honest dictates of his conscience. Though some peculiar tenets re
main a disqualification for civil aggrandizement, yet that sect of
Christians most obnoxious to the orthodox of every other, the Unita

rians, have been recently relieved from the statutary proscription of a
less liberal age; and even the Irish Catholics, who are denied their
claims, not because they dissent from the established church, but from

an apprehension of the mischievous political tendency of their faith,
may count themselves more free than their past generation.
But the improvement in the science of legislation, and an increasing
respect for popular rights, have been demonstrated most signally
in the emancipation of commerce from the thraldom of international
restrictions, founded upon mistaken views of the means of its advance
ment. This observation applies with equal force to the repeal of those

laws, by which the humble artificer was abridged of the right to carry
his talents to that place, where he might think they would be most
available to his own advantage. It is the glory of the present reign to
say, “Let the ports of this country be more widely opened than here
tofore, that the intercourse with foreign nations may be promoted and
encouraged; let not only our manufactures, but our artisans have free

egress,that they may seek a happier fortune than they may have merited,
or perhaps could find here. It shall be no longer an offence to associate
with your fellows for protection, against the miscalled avarice of your
employers; the value which you set upon your labour you may agree
to demand, and to refuse a lower remuneration; but you must not seek
to coerce your brethren into your own measures, for the same law

which has made you free, will punish your attempt to restrain the
freedom of others.” These reforms in the old law, shew that the
maxims which dictate forbearance in legislation, begin to be under
stood and properly appreciated. And as every new law is in some
degree an evil (though it may be framed to produce a considerable

surplus of good), a repealing statute may generally be hailed as a
public benefit, and a proof of national advancement.
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In cri MINAL JURISPRUDENCE the changes have been numerous

and important. They bear, mostly, a similar aspect of amelioration, in
all that relates to the infraction of the laws for the protection of pro
perty; but this is an ample field, in which, though much has been done,
much yet remains to be accomplished.
Whatever may be the prevalent opinion as to the policy of en
acting laws for the protection of a man's character, it would be

difficult to 'suggest any reasonable objection to the severity with
which, by a recent statute, the offence is visited, of imputing crimes,
particularly those of the most loathsome description, to innocent

individuals. Here the law discriminates wisely, and is sanctioned by
the general feelings of mankind. But the statute which subjects the
libeller to transportation for a second offence, is of a more question
able nature: it leaves it in the power of a judge to consign an unfor
tunate individual to exile, ruin, and infamy, who may have unconsci
ously offended; it may paralyse the independence, and unnerve the

courage of the press, at a time when, from violence on the one hand,
and the intemperate use of power on the other, it is most important,
both to the temporary and permanent interests of the parties, or the
state, that it should be free. It is not insinuated that the power thus
intrusted to those who administer the laws, would be so flagrantly
abused, but the apprehension of an evil will sometimes produce all the
mischief of the evil itself; and the power of the court, over offenders
of this description, can hardly be said to have been too limited and
feeble before. Here then we should be compelled to abate the tone of
exultation in which we have indulged, were we not prone to believe
that this law will gradually disappear among the obsolete statutes
which have been enacted in times of agitation and excitement, to warn

from the commission of offences, rather than as instruments to punish
them, when the occasion has passed away in which they originated.
The relation in which IN solve NT DEBTors stand to the rest of the

community, whether as culprits, or as claiming commiseration, has
also been the subject of grave deliberation and of legislative experiment.
The vast interests which are involved in this question, demand that the
best matured projects should be tried, before they are resolved into an

established system. This course has been adopted, and the present
result is an improvement in the BANKRUPT Laws, and a suggestion for
the more efficacious administration of them, which, when perfected, will
probably leave little else to desire. A court for the relief of insolvent

debtors has also been founded, whose very name betrays a tenderness
and sympathy for the unfortunate, honourable to the age in which it is

instituted; and though the scheme may not hitherto have afforded any
very powerful test, by which to ascertain the relative culpability of the
numbers upon whom it operates, that they may be dealt with ac
cordingly, yet it is in perfect keeping with the general advancement in
civilization, that the attempt is made, and that the unequivocally
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honest debtor may be relieved from the degrading circumscription
which can be only due to fraud and delinquency.
It was the boast of the last reign, that the JUDGEs of the land were
rendered independent of the crown; it is to the lasting honour of the

present, that much more has been done to perfect the administration of
justice, and render it accessible to the people. The increased provi
sion which has been recently awarded to the judges, with the cheerful
assent of the whole nation, though merely an adequate remuneration
for their annual services to the public, will bring within the class of

candidates for the judgment seat, men cf the greatest learning and
experience; while the same liberality enables those to retire with be

coming dignity, into the enjoyments of private life, whose powers begin
to decline under the fatigues of their public station. Thus while the
bench presents an unremitting vigour of intellect, the doors of the
courts are more widely extended, by the abolition of a number of fees,
which were a formidable impediment to the needy applicants for

justice.
Lastly, a more important event in the juridical history of this latter

period, is the amendment of the Jury Law. Perhaps, in the ordinary
administration of the laws, but little mischief resulted from the occa

sional inefficiency of the jurors, because the judge would generally
take care that no injustice should be suffered on that account.

But it

was necessary to the vindication of this noble institution, that it
should be rendered competent to the discharge of its own functions,
and freed from the suspicion that, when appealed to by the crown, it
became the pliant instrument of its vengeance. The crown has done
well to meet this imputation, by proposing a method of impannelling

juries, by which neither party can exercise any improper selection. If
the charge were altogether unfounded, it was worth the change to
the unexceptionable system by ballot, that henceforth it cannot be
reiterated.

-

Inconclusion, it will suffice to mention the UNIon of IRELAND with
Great Britain, by the transfer of its legislature to the parliament of

this kingdom. That the effect of this measure upon the prosperity of
either country, as far as it depended upon the other, has been
favourable can scarcely be doubted. Upon the British constitution it
has wrought no perceptible change, either in its principles or its prac
tice, its protection of popular rights, or the privileges of those in
power: the balance between liberty and restraint is not disturbed, and
it still remains susceptible of such further improvements as a rapid
advancement in the arts of good government may suggest, or the
condition of a people in their progress of civilization may require.
END
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A PP E N DIX.

§ 1. Record of an Indictment and Conviction of MURDER, at the
Assises.

wº
to Wit.

33 it rememberet, that at the general ses
sion of the lord the king of oyer and terminer,

holden at Warwick in and for the said county of Warwick, on Friday sººn ºf

the twelfth day of March, in the second year of the reign of the lord ..."“”
George the Third now king of Great Britain, before sir Michael
Foster, knight, one of the said justices of the said lord the king,
assigned to hold pleas before the king himself, sir Edward Clive,
knight, one of the justices of the said lord the king, of his court of
common bench, and others their fellows, justices of the said lord

the king, assigned by letters palent of the said lord the king, under

his great seal of Great Britain, made to them the aforesaid justices commission
and others and any two or more of them (whereof one of them the of

said sir Michael Foster and sir Edward Clive, the said lord the king
would have to be one), to inquire (by the oath of good and lawful men
of the county aforesaid, by whom the truth of the matter might be the

better known, and by other ways, methods, and means, whereby they
could or might the better know, as well within liberties as without)
more fully the truth of all treasons, misprisions of treasons, insurrec

tions, rebellions, counterfeitings, clippings, washings, false coinings,
and other falsities of the monies of Great Britian, and of other king
doms or dominions whatsoever; and of all murders, felonies, man

slaughters, killings, burglaries, rapes of women, unlawful meetings
and conventicles, unlawful uttering of words, unlawful assemblies,
misprisions, confederacies, false allegations, trespasses, riots, routs,
retentions, escapes, contempts, falsities, negligences, concealments,
maintenances, oppressions, champarties, deceits, and all other mis
deeds, offences, and injuries whatsoever, and also the accessories of
the same, within the county aforesaid, as well within liberties as with
out, by whomsoever and howsoever done, had, perpetrated, and com
mitted, and by whom, to whom, when, how, and in what manner; and
of all other articles and circumstances in the said letters patent of
the said lord the king specified, the premises and every or any of them
howsoever concerning; and for this time to hear and determine the over and ter.
said treasons and other the premises, according to the law and custom miner,
of the realm of England; and also keepers of the peace, and justices of and of the
the said lord the king, assigned to hear and determine divers felonies, peace.
trespasses and other misdemesnors committed within the county afore-Grand jury,
said by the oath of sir James Thomson, baronet, Charles Roper,
Henry Dawes, Peter Wilson, Samuel Rogers, John Dawson, James
Philips, John Mayo, Richard Savage, William Bell, James Morris,
Lawrence Hall, and Charles Carter, Esquires, good and lawful men
of the county aforesaid, then and there impannelled, sworn, and
charged to inquire for the said lord the king and for the body of the
WOL. IV.
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Indictment, said county, it is presented, that Peter Hunt, late of the parish of
Lighthorne in the said county, gentleman, not having the fear of God
before his eyes, but being moved and seduced by the instigation of the
devil, on the fifth day of March in the said second year of the reign of
the said lord the king, at the parish of Lighthorne aforesaid, with

force and arms, in and upon one Samuel Collins, in the peace of God
and of the said lord the king, then and there being, feloniously, wil

fully, and of his malice aforethought, did make an assault; and that
the said Peter Hunt with a certain drawn sword, made of iron and

steel, of the value of five shillings, which he the said Peter Hunt in
his right hand then and there had and held, him the said Samuel Col

lins, in and upon the left side of the belly of him the said Samuel Col
lins then and there feloniously, wilfully, and of his malice afore:
thought, did strike, thrust, stab, and penetrate; giving unto the said
Samuel Collins, then and there, with the sword drawn as aforesaid, in

and upon the left side of the belly of him the said Samuel Collins, one
mortal wound of the breadth of one inch, and the depth of nine inches;
of which said mortal wound he the said Samuel Collins, at the parish of

Lighthorne aforesaid in the said county of Warwick, from the said fifth
day of March in the year aforesaid until the seventh day of the same
month in the same year, did languish, and languishing did live; on
which said seventh day of March in the year aforesaid, the said Samuel

Collins at the parish of Lighthorne aforesaid, in the county aforesaid,
of the said mortal wound did die; and so the jurors aforesaid, upon
their oath aforesaid, do say that the said Peter Hunt him the said
Samuel Collins, in manner and form aforesaid, feloniously, wilfully,

and of his malice aforethought, did kill and murder, against the peace
Capias.

Session of

goal-deli
very.

of the said lord the now king, his crown and dignity. Qºlī)creupon
the sheriff of the county aforesaid is commanded, that he omit not for
any liberty in his bailiwick, but that he take the said Peter Hunt, if
he may be found in his bailiwick and him safely keep to answer to
the felony and murder whereof he stands indicted. QQājjiti, said in
dictment the said justices of the lord the king above-named, after
wards, to wit, at the delivery of the goal of the said lord the king,
holden at Warwick in and for the county aforesaid, on Friday the
sixth day of August in the said second year of the reign of the said
lord the king, before the right honourable William lord Mansfield,
chief justice of the said lord the king, assigned to hold pleas before
the king himself, sir Sydney Stafford Smythe, knight, one of the barons
of the exchequer of the said lord the king, and others their fellows,

justices of the said lord the king, assigned to deliver his said goal of
the county aforesaid of the prisoners therein being, by their proper
hands to deliver here in court of record in form of the law to be deter
Arraign
ment.

mined. &ntly afterumarug, to wit, at the same delivery of the goal
of the said lord the king, of his county aforesaid, on the said Friday

the sixth day of August, in the said second year of the reign of the
said lord the king, before the said justices of the lord the king last
above-named and others their fellows aforesaid, here cometh the said

Peter Hunt, under the custody of William Browne, esquire, sheriff of
the county, aforesaid (in whose custody in the goal of the county
aforesaid, for the cause aforesaid, he had been before committed),

being brought to the bar here in his proper person by the said sheriff,
to whom he is here also committed: Äitt, forthwith being demanded
concerning the premises in the said indictment above specified and
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charged upon him, how he will acquit himself thereof, he saith that he
is not guilty thereof; and thereof for good and evil he puts himself Ples; not
upon the country; 3 mt, John Blencowe, esquire, clerk of the assizes #.
for the county aforesaid, who prosecutes for the said lord the king in “”
this behalf, doth the like: Øſtjerefore

let a jury thereupon here imme- Vanire.

diately come before the said justices of the lord the king last above
mentioned, and others their

i. aforesaid, of free and lawful men

of the neighbourhood of the said parish of Lighthorne in the county
of Warwick aforesaid, by whom the truth of the matter may be the better
known, and who are not of kin to the said Peter Hunt, to recognize
upon their oath, whether the said Peter Hunt be guilty of the felony
and murder in the indictment aforesaid above specified, or not guilty;
because as well the said John Blencowe, who prosecutes for the said
lord the king in this behalf, as the said Peter Hunt, have put them
selves upon the said jury. And the jurors of the said jury by the said

sheriff for this purpose impannelled and returned, to wit, David Wil
liams, John Smith, Thomas Horne, Charles Nokes, Richard May,
Walter Duke, Matthew Lion, James White, William Bates, Oliver
Green, Bartholomew Nash, and Henry Long, being called, come;
who being elected, tried, and sworn, to speak the truth of and con

cerning
their aforesaid,
oath say, that
the said
Hunt in
is verdict;
guilty ofthe
thepremises,
felony andupon
murder
on him
abovePeter
charged
. of
the form aforesaid as by the indictment aforesaid is above supposed

-

against him; and that the said Peter Hunt at the time of committing
the said felony and murder, or at any time since to this time, had not
nor hath any goods or chattels, lands or tenements, in the said county
of Warwick, or elsewhere, to the knowledge of the said jurors. And

upon this it is forthwith demanded of the said Peter Hunt, if he hath
or knoweth any thing to say, wherefore the said justices here ought
not upon the premises and verdict aforesaid to proceed to judgment
and execution against him: who nothing farther saith, unless as he be
fore had said. Q&Hijereupon, all and singular the premises being Judgment
seen and by the said justices here fully understood, it iſ congi- ****
Derely by the court here, that the said Peter Hunt be taken to the gaol

of the said lord the king of the said county of Warwick, from whence
he came, and from thence to the place of execution on Monday now
next ensuing, being the ninth day of this instant August, and there be
hanged
by the
neck
until he be
be
dissected
and
anatomized.

dead; and that afterwards his body tion.
and dissec.

§ 2. Conviction of Manslaughter.

upon their oath say, that the said Peter Hunt is not guilty verdict; –.

of the murder aforesaid, above charged upon him; but that the said ...!?"
Peter Hunt is guilty of the felonious slaying of the aforesaid Samuel ºil ºf
Collins; andatthat
hadofnot
hath and
any manslaughter
goods or chattels,
lands or
manslavsk
tenements,
the he
time
thenor
felony
aforesaid,
or ter.

ever afterwards to this time to the knowledge of the said jurors. And
immediately it is demanded of the said Peter Hunt, if he hath or

knoweth anything to say wherefore the said justices here ought not
upon the premises and verdict aforesaid to proceed to judgment and

execution against him: uño gaiti) that he is a clerk, and prayeth cler
the benefit of clergy to be allowed him in this behalf. Q&abertupon, j
all and singular the premises being seen, and by the said justices Judgment
2 L 2
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to be burned

in the hand,
and deli
wered.

here fully understood, it ig comgibered by the courthere, that the
said Peter Hunt be burned in his left hand, and delivered.

And im

mediately he is burned in his left hand, and is delivered according to
the form of the statute.

§ 3. Entry of a Trial instanter in the Court of King's Bench, upon a
collateral Issue; and Rule of Court for Erecution thereon.
Michaelmas term, in the sixth year of the reign of king
George the Third.
Kent; The King)

Uſtye prigomer at the bar being brought into
court in custody of the sheriff of the county of
Habeas cor.
Thomas Rogers.) Sussex by virtue of his majesty's writ of habeas cor
pus.
pus, it ig orderely, that the said writ and the return thereto be filed,
Record of
Žimb it appearing by a certain record of attainder, which hath been
attainder
removed into this court by his majesty's writ of certiorari, that the pri
read;
soner at the bar stands attainted, by the name of Thomas Rogers, of
for felony
felony for a robbery on the highway, and the said prisoner at the bar
and robbery.
having heard the record of the said attainder now read to him, is
Prisoner
asked what
now asked by the court here, what he hath to say for himself, why
he can say in the court should not proceed to award execution against him
bar of exe
upon the said attainder? be for plea saith, that he is not the same
cution.
Plea; not
Thomas Rogers in the said record of attainder named, and against
the same
whom judgment was pronounced: and this he is ready to verify and
person.
Replication, prove, &c. (Io which said plea the honourable Charles Yorke, esquire,
attorney-general of our present sovereign lord the king, who for our
said lord the king in this behalf prosecuteth, being now present here
in court, and having heard what the said prisoner at the bar hath now
averring
alleged, for our said lord the king by way of reply saith, that the said
that he is.
prisoner now here at the bar is the same Thomas Rogers in the said
record of attainder named, and against whom judgment was pro
Issue joined. nounced as aforesaid; and this he prayeth may be inquired into by
Penire
the country; and the said prisoner at the bar doth the like; ºſt)crez
awarded
instanter.
fore let a jury in this behalf immediately come here into court, by
against .

}:

whom the truth of the matter will be the better known, and who have

Jury.

Verdict;
that he is
the same.

no affinity to the said prisoner, to try upon their oath, whether the said
prisoner at the bar be the same Thomas Rogers in the said record of
attainder named, and against whom judgment was so pronounced as
aforesaid or not; because as well the said Charles Yorke, esquire, at
torney-general of our said lord the king, who for our said lord the king
in this behalf prosecutes, as the said prisoner at the bar, have put
themselves in this behalf upon the said jury. &mb immediately there
upon the said jury come here into court; and being elected, tried, and
sworn to speak the truth touching and concerning the premises afore
said, and having heard the said record read to them, do say upon
their oath, that the said prisoner at the bar is the same Thomas Ro
gers in the said record of attainder named, and against whom judg
ment was so pronounced as aforesaid, in manner and form as the said
attorney-general hath by his said replication to the said plea of the
said prisoner now here at the bar alleged. &nd bereupon the said
attorney-general on behalf of our said lord the king now prayeth, that

the Courthere would proceed to award execution against him the said
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of
Thomas Rogers upon the said attainder. &Qāffereupott all and sin Award
executions
gular the premises being now seen and fully understood by the court
here, it iſ ordered by the court here that execution be done upon

the said prisoner at the bar for the said felony in pursuance of the said
judgment, according to due form of law: āmū it is lastly ordered,

that he the said Thomas Rogers, the prisoner at the bar, be now com
mitted to the custody of the sheriff of the county of Kent (now also
present here in court) for the purpose aforesaid; and that the said

sheriff of Kent do execution upon the said defendant,the prisoner at the
bar for the said felony, in pursuance of the said judgment, according
to due form of law.

On the motion of Mr. Attorney-General.
By the Court.
§ 4. Warrant of Erecution on Judgment of Death, at the general
Gaol-delivery in London and Middleser.
London
To the sheriffs of the city of London; and to the sheriff
and
of the county of Middlesex; and to the keeper of his
Middlesex.
majesty's gaol of Newgate.

}

&iffereag at the session of gaol-delivery of Newgate for the city
of London and county of Middlesex, holden at Justice Hall in the Old
Bailey, on the nineteenth day of October last, Patrick Mahony, Roger
Jones, Charles King, and Mary Smith, received sentence of death for
the respective offences in their several indictments mentioned: Nou)

it ig tjeretºp orderely, that execution of the said sentence be made
and done upon them the said Patrick Mahony and Roger Jones, on
Wednesday the ninth day of this instant month of November at the
usual place of execution. 3mb it is his Majesty's command, that exe
cution of the said sentence upon them the said Charles King and
Mary Smith be respited, until his majesty's pleasure touching them
be farther known.

Given under my hand and seal this fourth day
of November, one thousand seven hundred

and sixty-eight.
James Eyre, Recorder. L. S.

§ 5. Writ of Erecution upon a Judgment of Murder, before the
King in Parliament.

&@@lit(GQ; the second by the grace of God of Great Britain,
France and Ireland, king, defender of the faith, and so forth, to the
sheriffs of London and sheriff of Middlesex, greeting. &Qibereas
Lawrence earl Ferrers, viscount Tamworth, hath been indicted of

felony and murder by him done and committed, which said indictment
hath been certified before us in our present parliament; and the said.
Lawrence earl Ferrers, viscount Tamworth, hath been thereupon ar

raigned, and upon such arraignment hath pleaded not guilty; and the
said Lawrence earl Ferrers, viscount Tamworth, hath before us in our

said parliament been tried, and in due form of law convicted thereof;
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and whereas judgment hath been given in our said parliament, that the
said Lawrence earl Ferrers, viscount Tamworth, shall be hanged by the
neck till he is dead, and that his body be dissected and anatomized,
the execution of which judgment yet remaineth to be done: Q&It re
quire, and by these presents strictly command you that upon Monday
the fifth day of May instant, between the hours of nine in the morning
and one in the afternoon of the same day, him the said Lawrence earl
Ferrers, viscount Tamworth, without the gate of our tower of London
(to you then and there to be delivered, as by another writ to the lieu
tenant of our tower of London, or to his deputy directed, we have
commanded) into your custody you then and there receive: and him
in your custody so being, you forthwith convey to the accustomed place
of execution at Tyburn: and that you do cause execution to be done
upon the said Lawrence earl Ferrers, viscount Tamworth, in your cus
tody so being, in all things according to the said judgment. And this
you are by no means to omit, at your peril. &Qliturgº ourself at

Westminster the second day of May, in the thirty-third year of our
telgrim.

g

Yorke and Yorke.

I N D E X.

The

notes of the Editor are distinguished in the Inder from the contert by the reference to the num

ber of the particular nate.—The large numerals denote the volumes; the ciphers the pages of the
Commentaries:

ABATEMENT of freehold, III.168.
indictment, IV. 334, and notes.
nuisance, III.5. and n.
writ, count, or suit, III. 302.

plea in, III. 301. IV. 334.
ABBEY-lands, II. 32. IV. 115.
molesting their possessors, IV. 116.

ACCROACHING royal power, IV. 76.
AC ETIAM, III. 288.471.

ACT of bankruptcy, III. 477. and n. *
grace, how passed, I. 184.
when pleaded, IV. 396.
parliament, I. 85.
disobedience to, IV. 122.

endeavouring to repeal is treason,

ABBOTS, I. 155.
IV. 82. n. 8.

AEBREVIATIONS, III.323.
ABDICATION, I. 212. IV. 78.
ABDUCTION of child, III. 140. and n.
heiress, IV. 208. and n.
ward, III. 141. and n.
wife, III. 139, and n.
women, I. 443. and n.

or kidnapping, IV. 219. and n.
ABEARANCE, good, security for, IV. 251.
256.

ABEYANCE, II. 107.

when freehold cannot be put in, II. 107.
n. 8.

remainders, &c, when not in, II. 107. n.
-

how made, I. 181.
its ancient form, I. 182.

power, I. 186.

private, I. 86. II. 344 and n. 1.
345. n. 2.

public, I. 85.
when binding on the crown, I.261.
-

ACTION at law, III. 116.
chose in, II.397.
er contractu, IIL. 117.
delicto, III. 117.
feudal, III. 117.
mixed, III. 118.

personal, III. 117.
plea to, III. 303.
property in, II. 396.

9, 10.

ABIGEI, IV. 239.
ABJURATION, oath of, I. 368.
of the realm, IV. 56. 124, 332, 377.

real, III. 117, and n. 1.

for debt below 40s, in superior court, III.

ABSOLUTE power of the crown, I. 250.
property, II. 389.
rights and duties, I. 123.

in case of death from battery, III. 119.

ABSTRACT of a fine, II. 351. 532.
ACCEDAS ad curiam, III. 34.
ACCEPTANCE of bills, II, 468.

when lies after criminal prosecution, ib.
when right of, merged in public offence,

ACCESSION, property by, II. 404.

ACTUAL right of possession, II. 196.
ADDITIONS, I. 407. III. 302. IV. 305.

36. n. 8.
n, 2.

IV. 6. n. 5, 6, 7.
ACCESSORIES, IV. 35. and n.
after the fact, IV, 37, and n.
before the fact, IV. 36. and n.
when to be tried, IV. 323. and n.

ACCIDENT, when relieved against, III.
431.

-

334.

ADHERENCE to the king's enemies, IV.82.

ADJOINING county, trial in, III.383.
ADJOURNMENT of parliament, I. 187.
ADMEASUREMENT of dower, II. 136.

taking goods by, no larceny, IV. 232.
III. 183.
n. 5.

ACCOMPLICES, discovery of, IV, 330,331.
ACCORD, III. 15. and n. 44.

ACCOUNT, books, when evidence, III.368.
cognizable in equity, III. 437.
writ of, III. 164.

pasture, III. 238,
ADMINISTRATION, II. 489.
cum testamento annero, II. 504.
de bonis non, II. 506.
durante absentia, II. 503.
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ADMINISTRATION durante minore aetate,
II. 503. n. 23.

limited or special, II. 506.
granted to creditor when executor out of
country, Il. 505. n. 26.
on death of bastard intestate, without
wife or issue, II. 506. n. 27.
taken out within six months, II. 508. n. 32.

administrator same power as executor, II.
510. n. 37.

debtor administering no discharge of debt,
II. 512. n. 45.

ADMINISTRATOR, II. 496. IV. 428.

when privileged from arrest, III. 289a.
n. 18.

-

when pay costs, III. 401, n. 14.
ADMIRALTY causes, III. 106.
court of, III. 69. IV. 268. and n.

no appeal from, to privy council, I. 230.
n. 5.

droits of, I. 259. n. 16.

letters of marque granted by, ib.
notice of erecting pier, wharf, &c. near
harbour, must be given to, I. 264.

AGE, of consent to marriage, I. 436.
persons how reckoned, I. 463. IV. 22.
AGENT, see Master and Servant.

not entitled to salary if acting impro
perly, I. 428. n. 16.
contracts by, I. 429. n. 17.
when liable, I. 431. n. 19.
rule as to stakeholders, I. 431. n. 19.

AGGREGATE corporation, I. 469.
fund, I. 331.
AGISTMENT, II. 452.
AGNATI, II. 235.
AGNUS Dei, &c. IV. 115.
AGREEMENT, see Contract.

AGRICULTURE, its original, II.7.
AID-prayer, III. 300.
AIDS, feodal, II. 63.86. IW. 411.

parliamentary, I. 308.
AIR, right to, II. 14.
ALBINATUS jus, I. 372. 374.
ALDFRMAN, I. 116.
ALDERNEY, island of, I. 107.

ADMISSION of a clerk, I. 390.

ALEHOUSES, IV. 64. 167.
ALFRED, his dome-book, I. 64. IV. 411.
ALIAS writ, III. 283. 468. IV. 319.
ALIEN ATION, in general, II. 287.

to copyholds, II. 370.
ADMITTENDUM clericum, writ ad, III. 250.
AD quod damnum, writ of, II. 271.

forfeiture by, II. 268. 274. n. 10.
ALIEN priories, I. 386. IV. 113.

ADVERTISING for stolen goods, IV. 134.

ALIENS, II. 249. 274.293. IV. 111.

n. 24.

ADULTERY, IV. 64, 65. 191.

fine for, II. 71. IV. 418.

duty, I. 315. 317. 372. 374.

rights, &c. of wife guilty of, I. 441.

who are, I. 366. n. 2. 369. n. 3.

action, &c. for, III. 139. and n.

rights, &c. of, in general,

jointure not forfeited by, II. 138, n. 35.
annuity on separation not ferfeited
by, ib.
dower barred by, ib.
ADVOCATE, III. 26. see Counsel.

canon law forbids clerks becoming, I. 15.
20. n. 5.

I. 366. 371.

n. 5. II. 292. n. 8.

naturalization and denization, I. 374.
n. 7.

when may vote at elections, I. 174, n. 39.
act regulating the residence of, I. 260.
n. 18.

duty on, I. 313. 317.372. 374.

ADVOCATUS fisci, III. 27.
ADWOWSON, IV. 426.

petty custom, duty on, abolished, I. 316.
n. 24.

in general, II, 21.
cannot pass without deed, II. 21. n. 2.

women entitled to dower, Il. 131, n. 23.
as to descent, II. 249.

is saleable, Il. 22. n. 3.
is assets in hands of heir, II. 22. n. 3.

alienation by, II. 274.

tenant by curtesy of, II. 127. n. 14.
purchase of, not simoniacal, II.279, n. 18.
when forfeited, &c. by crime, IV. 426.
AEQUITAS sequitur legem, II. 330. III.441.
AFFECTUM, challenge propter, III. 363.
IV. 352.

deed, but cannot

hold, II. 274. n. 9.

rights and disabilities as to real property,
II. 292. n. 8.
293.

purchase by, II.

may hold house or shop by agreement, II.
293. n. 9.

AFFEERORS of amercements, IV. 380.

AFFIDAVIT, in general, III. 304.
to hold to bail in action, III. 287b.

in pleas in abatement, III.302. IV.
AFFINITY, I. 434.

may be grantee in a

-

when contracts by, suspended by war, II.
401. n. 3.

when privileged from arrest, III, 289a.
n. 18.

pra-munire, IV. 111.

AFFRAY, IV. 145. and n.

ALIMONY, I. 441. III. 94.
ALLEGATION, III. 100.

AGE, action suspended by, III. 300.

ALLEGIANCE, I. 366. IV. 74.

AFFIRMANCE of judgments, III. 411.
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ANCIENT demesne, I. 268. II. 99.

ALLEGIANCE, local, I. 370.
natural, I. 369.
oath of, I. 367. IV. 273.

APOSTACY, IV. 43, and n.

refusing it, IV. 116.
withdrawing from, IV. 87.
ALLODIAL property, II. 47.60.

APPARENT, heir, II, 208.

ALLODIUM, II. 105.
ALLOWANCE of franchise, III. 263.

pardons, IV. 401, 402.
writs of error, IV. 392.

to bankrupts, II.483.
ALLUWION, II. 261. and n. 5.

ALMANAC, its authority, III. 333.
selling unstamped, II, 420. n. 18.
ALTERATION of deeds, II. 308.

AMBASSADOR, king's prerogative as to,
I. 253.

inviolability of, considered, I. 254, n.
11, 12.

cannot arrest servant of, I. 256. n. 12.

goods of, not liable to distress, III.7.n.11.
so of his domestic servants, ib.
arrest of, and servants, I. 256. n.12. III.
289a. n. 18.

violation of privileges, IV. 70.441.
AMENDED bill in equity, III.448.
AMENDMENT at law, III. 407. IV. 439.
AMERCEMENT, II. 531. III. 376. III.
476, 7. IV. 379. 423.
action for, III. 159.
AMERICAN colonies, I. 107.

transportation to, IV. 401.
ANCESTOR, II. 209.
ANCESTORS how numerous, II. 203.
ANCESTRAL actions, III. 186.

ANCHORS, injuries, &c. to, IV. 245. n. 45.
ANCIENT lights, II. 402, 3.
demesne, I. 286. II. 99.
ANIMALS, see Cattle, Game.

property in, II.5.
monkey and parrot, property in, II, 391.
n. 4.

rooks, disturbing them, II. 392. n. 6.
what protected by statutes, ib.
dogs, law relating to, II.393. n. 9.
mischief by tame, III. 154, n. 7.
larceny of, IV. 235. II.393. n. 8.
maiming of, IV. 244, 246.
ANIMUS furandi, IV. 230. 232.
revertendi, II, 392.

APPAREL, see Clothes, excess in, IV.
171.

right of possession, II. 196.
APPEAL by approvers, IV. 330.

how differing from writ of error, III. 55.
of arson, IV. 314.
death, IV. 314. 424.

felony, IV, 314.
larceny, IV. 314.
mayhem, IV, 314.
rape, IV. 314.
treason, IV. 314.
in convictions, IV. 282. n. 4.

prosecution by, IV. 312. 424.
to parliament, III. 454.
Rome, IV. 115. 421.
APPEARANCE to actions, III. 287. n. 13.
290.

to mesne process, III. 287a.m. 13.
day of the term, or return, III. 278.
. APPELLEE on approvement, IV. 330.
APPENDANT, advowson, II. 22.
common, II. 233.
APPOINTMENT to charitable uses, II.376.
see Officers.

APPRAISEMENT, commission of, III. 22.

APPRENTICE-fee, duty on, I. 324.
APPRENTICES, law respecting, I. 426.
n. 8.

acts relating to parish, ib.
to whom may be bound, I. 426. n. 9.
liability of master for ill-using, I. 426.
n. 10.

stinting in food, &c. IV. 217, n. 13.
master entitled to earnings of, I. 429.
n. 17.

enticing away or harbouring, ib.
embezzlement by, IV. 230c. n.

exercising trade without having been,
offence of, IV. 160. and n.

APPRENTICII ad legem, III. 27.
APPROPRIATIONS, I. 384.

APPROVEMENT in felony and treason,
IV. 329.

of commons, II, 34. III. 240.
APPROVERS, IV. 329.

compelling prisoners to become, IV. 128.

ANNUAL parliaments, I. 153.

APPURTENANT common, II. 33.

ANNUITIES, what, II. 40.
for lives, II.461.
when a fee conditional, II. 113. n. 18.
law relative to, II. 461. n. 31.
insurance of, II.461. n. 32.

APPURTENANCES, meaning and effect of

ANNULUMet baculum, investitureper, L378.
ANNUS luctus, I. 456.

ANSWER in chancery, III. 446.
ANSWER upon oath, III, 100.

the word, II. 16. n. 3.
ARBITRARY consecrations of tithes, I. 113.
II. 26.

ARBITRATION, in general, III. 16.
who may refer matters to, id. n. 45.
what may be referred to, id. n. 46.
who may be arbitrator, id. n. 47.
choosing umpire, id. n. 48.
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ARBITRATION, title to land referred, III.
16. n. 49.

terms of reference to, id. n. 50.
how revoked, ib.
ARCHBISHOP, I. 155. 377. and n.
ARCHDEACON, I. 383.
his court, III, 64.
ARCHDEACONRY, I. 112.
ARCHES court, III. 64.
dean of, III. 65.
AREOPAGUS, court of, III. 365. IV. 169.
348.

ARISTOCRACY, I.49.

ARMED, being unusually, IV. 149. and n.
ARMIES, see Soldiers, I. 262.

standing, I. 414. IV. 419. 439. 441.
ARMORIAL ensigns, II. 428. III. 105.
ARMOUR, &c. embezzling the king's, IV.
101.

statutes of, I. 411.

ARMS and ammunition, exporting them, I.
265.

right of having, I. 143.
training to, IV. 102. n. 14.
going armed, IV. 149, and n. 15.
ARRA1GNMENT, IV, 322.449.
incidents to, IV, 324, and n.

ARRAY, challenge to, III. 359. IV. 352.
commission of, I. 411.

ARREST of judgment, III, 393. 465. IV.
375.

ARREST, see False Imprisonment.
of persons in civil cases, III. $88.

ARSON, where housemust be burnt, IV. 221.

what a burning, id. 222.
malice, id.

punishment, id.
appeal of, IV, 314.
ARTICLES of the navy, I. 420.
peace, IV.
war, I. 415.
ARTIFICERS, their station in the state,
1. 407.

combination laws, IV. 136. n. 19. I.
426. n.

leaving kingdom, I. 369. n. 3. IV. 160.
seducing, IV. 160.
embezzlements by, IV. 230d. n. I. 428.
n. 14.

AS, Roman divisions of, II. 462.

ASCENDANTS excluded from inheriting,
II. 210.

ASPORTATION, IV. 231.
ASSAULT, what constitutes, III. 120, and n.

remedy for, III. 120.
when justifiable, id.3–5. and n.
if death ensue, no civil remedy, III. 119.
n. 2.

civil action after acquittal of, ib.
offence in general, IV. 216, 217. and
n. 12.

to raise price of wages, IV. 137, n. 20.
in churchyard, IV. 145.
on king's chancellor, &c. IV. 84.
in king's palace, IV. 125.

how made, III. 288. n. 15, 16.

in courts, ib.
on constables, IV. 129.
in rescues, IV. 131.
on revenue officers, 1V. 155.

persons privileged from, III. 289a. n. 18.
soldiers, &c. liability to, IV. 417, n. 9, and

to rob, IV. 217. n. 12.

for what cause of action, III. 287a.
n. 14.

421.

on border of county, III. 290. n. 21.
ofjudgment, motion in, III. 293, n. 4.
remedy for malicious, III. 126.
of persons in criminal cases, IV. 289.
by warrant, and who may grant it, and
for what, IV. 290. and n.
form of warrant, id. and n.

to stop progress of grain, &c. IV. 247.
-

to commit rape, id.
unnatural crime, id.

to spoil clothes, id.
furious driving, id.
costs in action for, III. 400.
ASSEMBLY of estates, I. 147.
riotous or unlawful, IV. 146. and n. 8.

ASSENSU patris, dower er, II. 132.

backing warrant, id. 291. and n. 12.

ASSESSMENTs, I. 312.

time of, id. 292. n. 12.

ASSES, ill-treatment of, IV. 246. n. 49.
ASSETS, II. 510.

place of, id.

by officers without warrant, id. 292. and
n. 14.

by private persons without warrant, id.
by

293. and n. 16.
hue and cry, IV. 293.

ARSON, see Fire.

action against hundred for loss by, III.
161. n. 16.

in general, IV. 220. 372.
what a house to constitute offence, IV.
221.

by descent, or real, II. 244. 302. 340.
personal, II. 510.
real estates devised liable to debts, II.
378. n. 10.

legal and equitable, in testator's estate,
II. 512. n. 46.

ASSIGNEES of bankrupt, II. 480.
ASSIGNMENT of bankrupt's effects, II.485.
dower, II. 135.
errors, III. 25.
estate, II. 326.
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ASSIGNMENT, reversions, III. 158.

ATTORNEY, privileges of, III. 26.n. 8.

of choses in action, II. 442. 290. n. 4.

amenable to his court, id. n. 9.

of lease, how far assignee bound by co

who may be admitted, id. n. 10.
how for responsible for errors, &c. ib.
original writ against, III. 272. n. 3.
when privileged from arrest, III. 288.

venants, II. 327. n. 57.

of wife's chose in action by husband, II.
433. n. 2.

n. 17.

of personal property, requisites of, II.
440. n, 2.

undertaking to appear for defendant, III.
290a, n. 24.

ASSIGNS, II. 289.
ASSISE, certificate of, III. 389.
commission of, III. 60. IV. 269. 424.
court of, III. 58.

general, I. 148.
grand, III, 341. 351.460. IV. 422.
justices of, III. 59. IV. 269.
killing them, IV. 84.
of arms, I. 411. II. 66.

not to disclose client's secrets on trial,
III. 370. n. 31.

embezzlement by, IV. 230d. n.
summary proceedings against, IV. 284.
n. 11.

ATTORNEY-general, III. 27.
information by, III. 261.427. IV. 308.
ATTORNEY, warrant of, to confess judg
ment, Ilſ. 397.

bread breaking, IV. 159.
rent of, Il. 42.

turned into a jury, III. 403.
writ of, III. 184. IV.422,
ASSOCIATION, writ of, III. 60.

ATTORNMENT, II. 72.288.
when made, and use of, II. 290. n. 3.
AUBAINE, droit de, I. 372.

AUCTIONEER, see Agent, Master and
Servant, Stakeholder.

ASSUMPSIT, express, III. 158.
implied, III. 159.
ASSURANCES, common, II. 294.
covenant for farther, Il. 529.
ATHELING, I. 199.

ATTACHMENT against witnesses, II. 369.
for contempts, IV. 283. and n.
in chancery, III.433.444.
with proclamations, III.444.

when not entitled to compensation, I.
428. n. 16.

AUDITA querela, writ of, III. 405, 406.
n. 2.

AUDITORS in account, III. 164.
AVERIUM, II. 424.
AVERMENT, III. 309. 313, IV. 340.

AUGMENTATION of vicarages and cura

writ of, III. 280. 467.

cies, I. 388.

ATTACHMENTS, court of, III. 71.

AULA regia, or regis, III. S8. IV. 416. 422.

ATTAINDER, act of, IV. 259.

AULNAGER, I. 275.
AWOWRY, III. 150.

forfeiture of real property in treason, IV.
381. II. 251, n. 13. 253. n. 14.

in petit treason and felony, id.
'385.

AURUM reginae, I. 221.
AUTER droit, II. 177.

AUTERFOIS acquit, IV. 335. and n.
attaint, IV. 336. and n.
convict, ib.

forfeiture of real property by praemunire,
&c. id. 386.

forfeiture of personal property, id. 386.
and n. 11.
difference between forfeiture of lands

and goods, id. 387.

AUTER vie, tenant pur, II. 120.
AUTHORITIES in law, I. 72.
AWARD, III. 16.
AYLE, writ of, III. 186.

ATTAINT, grand jury in, III.351.
writ of, III. 402. IV. 361.

ATTAINTED persons, II. 290. Iv. 380.
ATTEMPT to rob, IV. 242. and n.
to steal fish, IV. 235. and n.
to commit crime, IV. 100. n. 6. 131. n.

BACHELOR, knight, I. 404.
BACKING warrants, IV. 291.
BAIL above, III. 290.
below, III. 291.
common, III. 287.

8. 140. n. 28.

excepting to, III. 191.

ATTESTATION of deeds, II. 307. 521.3.

excessive, I. 135. 1W. 297.
in error, III. 410."

530.

devises, II. 376.

ATTORNEY at law, III. 25, and n.
action against, III. 165. and n.
may appear for defendant in misdemea
nors, III. 25. n. 7.

no right to be present at examination of
client for felony, III. 25. n. 7.

-

justifying or perfecting, III. 291.
refusing, IV. 297.
special, III. 287.472.
taking insufficient, IV. 297.
to the action, III. 290.
sheriff, III. 290. and n.
affidavit to hold to, III, 287b. n.
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BAIL, when protected from arrest, Ill. 289a.
n. 18.

mission, II. 472a. n.

depositing money instead of, III. 290. n.
23

agreement with bailiff to put in, III. 290a.
n. 25.

what not sufficient petitioning debt, ib.
duties of petitioning creditor, ib.

commissioners and their proceedings, II.

in criminal cases, IV. 297, and n. 9, 10.
what offences bailable, id. 298.

what to be done if offence not bailable,
id. 300.

472c. n.

messenger and his protection, II. 472e.
Im.

proof of debts, ib.

personating of, IV. 128. n. 2.
BAILABLE or not, who, IV. 297, 8, 9.
BAIL-bond, III. 290. 472.
BAILIFFS, see Constable, I. 345.427.
of hundreds, I. 116. 345.

making arrest, when wrongful, III. 288.

set off and mutual credit, II. 472k, n.

appointment of assignees, assignment, &c.
II. 473. n.

assignees' power, duty, &c. II. 473b. n.
the solicitor, II. 473c. n.

what property passes under commission,
ib.

n. 15, 16.

may take deposit instead of bail, III. 290.
n. 23.

agreement with, to put in bail, III. 290a.
n. 25.

BAILIWICK, I. 344. II. 38.
BAILMENT, law of, II. 451. n. 21.391.

1. depositum, or deposits, ib,
2. Mandatum, to do without recompense,
ib.

3. Commodatum, loan for use, ib.

4. Pignori acceptum, pawns, ib.
5, locatum, hiring, ib.
BAIL-piece, III. 291. 473.
BAKERS, regulations as to baking, &c. on
Sunday, IV. 64. n. 21.
regulations as to baking, &c. of bread. IV.
157. and n.8.

landlords' claim for rent, II. 473e. n.

joint property under separate commis
sion, II. 473f. n.
property accruing between bankruptcy
and certificate, ib.

executions and liens upon bankrupts' pro
perty, ib.
equitable mortgage, II. 473g. n.
pledges, ib.
liens by custom, ib.
waiver or devestment of lien, ib.

stoppage in transitu, II. 473h. n.
return of goods by insolvent consignee,
ib.

suits by and against assignees, dividends,
&c. ib.

bankrupts' liabilities and rights, II.473j.

selling bad bread, IV. 162. and n. 2.
BALLOT for jurors, III. 358.
BALNEARII, IV. 239.
BANISHMENT, I. 137. IV. 377. 401.
BANK, I. 328.
misbehaviour of its officers, IV. 234.

embezzlement by, IV. 230e. n.
notes, forgery of, IV. 248. and n. 32.
stealing of, IV.

BANKERS, embezzlement by, IV. 230d. n.
forging their plates, IV. 250. n. 71.
BANKS of rivers, &c. destroying, IV. 245,
and n. 42.

BANKRUPT, II. 471. IV. 431. 436.

embezzling effects, IV. 156. n. 3.
fraudulent bankruptcy, id.
BANKRUPTCY, II. 285.471.

Il.

free from arrest, III. 289a. m. 18.
effect of the certificate, II. 473m. n.

on debt contracted in foreign country, ib.
discharge on motion, ib.
supersedeas, ib.
fraudulent bankruptcy, IV. 156, n. 3.
BANNERET, knight, I. 403.
BANNS, I. 439.
BAR of dower, II. 136.

plea in, III. 806. IV. S35. 396.
trial at, III. 352. IV. 351.
BARGAIN and sale of lands. II. 333. ii.

BARGEMASTER, action against, III. 165.
BARK, stealing of, IV. 233. n. 8.
BARON, I. 398.

and feme, I. 433. see Husband and Wife.
BARONET, I. 403.
BARONIES, II. 62.90.

cognizance of, III. 428.
fraudulent, IV. 157.

principles and objects of law, II. 471. n. 1.
ib.

petitioning creditors debt, &c. Iſ. 472.
Il.

what sufficient petitioning debt, II. 472b.
Il.

surrender of defendant, ib.

statutes repealed, ib.
who may become bankrupt,
acts of bankruptcy, ib.

BANKRUPTCY, proceedings on the com

of bishops, I. 156.
BARRATRY, IV. 134.
BARRISTERS, see Advocate.
hints to, I. 23.

their station in society, I. 406. n. 24.
their office, &c. in courts. III. 26, and n.
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BARRISTERS, may be made serjeant in

BILL, standing orders, I. 181. n. 73.

vacation, III. 27. n. 11.

king's counsel cannot plead for prisoner,
&c. without licence, III. 27. n. 12.

of pains and penalties against queen Ca

attorney and solicitor-general precedence
of premier serjeant, III. 28. n. 13.

may lead at nisi prius in common pleas,
III. 28. n. 14.

roline, I. 223. and n. 6.

of exceptions, III. 372.
exchange, II. 466. 469. n. 43.
indictment, IV. 30?. 470. n. 44.
Middlesex, III. 285. 471.

when silenced, III. 29.

liabilities and privileges of, III. 28. n. 15.
action against, III. 165.
when free from arrest, III. 289a. n. 18.
not to disclose confidential communica
tions, III. 370. n. 31.

attending on ex parte proceedings, when,
IV. 303. n. 9.

attendance of before grand jury, IV. 303.
n. 9.

privilege, III. 289.
rights, I. 128. IV. 440.
or note, forging, IV. 248,249.
stealing, IV. 234.
BILLA vera, IV. 305.
BISHOP, I. 155.377. 401.
certificate of, 335.

not electing or consecrating, IV. 115.
Westminster a see, when, I. 109. 115. n.
33. 380. n. 8.

BASE fees, II. 109.
services, II. 61.
tenants, II. 148.
BASTARD, I. 454.
administration to, II. 505.

part of parliament, I. 155.
not one of the three estates of realm, I.
153. n. 8.

their equality with other peers, I. 157.

concealment of its death, IV. 198, and
n. 19. 358.

how passed, I. 181. and n.
king's refusal to, I. 184, n. 85.

-

m. 12.

their rights, appointment, &c. I. 377.

eignè, II. 248.
incapacity of, I. 458.

when stand in situation of sheriff, I.

maintenance of, I. 457.

not entitled to trial as peers, I. 377. n. 4.

punishment for having, IV. 65.
BATH, knight of the, I. 403.
BATTEL, trial by, III. 337. 458. IV. 346.
418. 421. 424.

BATTERY, see Assault and Battery, III.
120. IV. 216.

inspection of, III. 353.
of a clergyman, IV. 217.

376. n. 3.
401. IV. 264.

clergymen not to farm more than 80
acres without the leave of, I. 377. n. 5.

their consecration, style, &c. I. 380. n. 8.
Irish bishops, &c. ib.
Scotch presbytery established, ib.
of St. David's deprived for simony, I. 380.
n. 11.

servant, III. 142.
BAWDY-houses, IV. 29. 64. 167. and n.
BEACONAGE, suit for, III. 108.
BEACONS, 1.264.

options descend to representatives, I.381.

BEDFORD-level, destroying works in, IV.

by whom dispensations now granted, I.

245. n. 41.

BEES, stealing of, IV. 236. n. 18.
BEGGARS, see Poor.

vagrants, IV. 170. n. 19.
BEHAVIOUR, good security for, IV. 251.
256. 402.

n. 12.

archbishop of York, privilege of, I. 381.
n. 13.
381. n. 14.

Lambeth degree, what, I. 381, n. 16.
powers of, I. 382. n. 17.
commendams granted to, I. 393. n. 46.
when may refuse to accept resignation,
I. 393. n. 47.

BEHEADING, IV. 92. 377.
BENEFICES, IV. 107.

require incumbent to employ curate, I.

BENEFIT of clergy, IV. 333. 365. 413.

when required to support those they or

429. 441.

BENEVOLENCE, compulsive, I. 140. IV.
436.

BERWICK, I. 98.

part of England, I. 99.
BESAYLE, writ of, III. 186.
BIGAMY, IV. 163, and n.

BILL for patents, &c. II. 346.
in equity, III. 442.
parliament, I. 181.

394. n. 48.

dain, ib.

power to regulate curates' salaries, ib.
may fix curates' salaries and enforce pay
ment of arrears, III. 90. n. 8.
their rank, &c. in state, I. 405.

contest for precedency between the arch
bishops, I. 404. n. 19.
BISHOPRICS, nomination to, I. 378. IV.
108. 115. 415. 430.

BISSEXTILE year, Il. 141.

INDEX.
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BITTERNS, killing, &c. IV. 174d. n.
BLACK ACT, remedies against hundred,
III. 161.

threatening letters, IV. 144.
shooting at another, IV. 208, and n. 12.
stealing lead, IV. 234.
going disguised, &c. IV. 244, 5.
burning houses, IV. 247.
mills, id.
corn, wood, &c. id.

breaking, &c. fish-ponds, id. and n. 48.
injuring cattle, id. and n. 49.
trees, id. and n. 50.
BLANCH rent, II. 43.
BLASPHEMY, IV. 59. and n.

BOTES, II. $5.
BOTTOMRY, II. 457.
BOUND bailiffs, I. 345.

BOUNTIES on exportation, I. 315.
BOURDEAUX, mayor of, his certificate,
1 II. 334.

BOXING, see Assault and Battery.
offence of, IV. 183, and n. 4.
BRACTON, I. 72. IV. 425.

BRASS, stealing, IV. 233. n. 7.
receiving stolen, IV, 133. n. 13.
BREACH of close, III. 209.
covenant, III. 155.

duty, action for, III. 163.
peace, IV. 142. and n.
pound, III. 146. and n.
prison, IV. 130, and n.

BLENCH-holding, II. 43.
BLOOD corrupted, II. 251. IV. 388.

BREAD, see Baker.
BREHON law in Ireland, I. 100. IV. 813.
BREVIA Testata, II. 307.

inheritable, II. 246.

of the first purchasor, II. 220.
restitution in, IV. 402.

royal, I. 225.
whole and half, II. 227.
BODY corporate, see Corporation, I. 467.
how protected, I. 134.
politic, I. 467.

BRIBERY in elections, I. 179.
how punishable, id. n. 63.
magistrates, IV. 139, n. 28.
BRICKS, combinations to raise price of, IV.

BOILING to death, IV. 196.
BONA notabilia, II. 509. n. 34.
vacantia, I. 299.

BRIDGES, I. 357. IV. 424.
annoyances in, IV. 167, and n.
destroying, IV. 244. and n.
BRITISH constitution, I. 50.

BONDS in general, II. 340. 531. III.472.
IV. 442.

160. n. 14.

islands, I. 105.
BRITONS, ancient, their laws, I. 63. IV. 108
BRITTON, I. 72. III. 408. IV. 427.
-

heirs not bound by, if not named, II. 341.
. . n. 71.

bind executors and administrators, II. ib.

respondentia and bottomry, II. 458, n. 27.
for purchase of foreign estate when usu
rious, II. 464. n. 36.

-

voluntary, when postponed on death of
obligor, II. 511. n. 14.
plea to action on at suit of king, I, 262.
n. 19.

of arbitration, III. 16.
tenants, II. 148.

stealing of, IV. 234.
forgery of, IV.
BONDING system, revised by late act, I.
317. n. 26.

BONO et malo, writ de, IV. 270.

BROKERS, see Agent, Factor, Master, and
Servant.

embezzlement, by, IV. 230d. n.
BROOKE, 1.72.

BROTHELS, frequenting, IV. 64.
keeping, IV, 29. 64. 168.
BUBBLES, IV. 117.
BUGGERY, IV. 215.

BULLES, papal, IV. 109, 110.
BUOYS, destroying, IV. 246. n. 45.
BURGAGE, tenure in, II. 82. IV. 419.

BURGESSES in parliament, their election,
I. 174.
BURGLARY, what, IV. 223,
as to time, id. 224, and n. 7.

BOOK of rates, I. 317.
BOOK land, II. 90.

as to the residence, id.

BOOKS, (see Copyright) and papers, pro
duction of, III. 382.

as to mode of committing, id. 226.
there must be a breaking, id. and n.

popish, importing or selling them, IV.
115.

BOROUGH, I. 115. II. 80.
courts, III. 82.

English, 1.75. II. 83.
vote by residence in, I. 175, n. 43.
BORROWING, see Bailment, Loan, Usury,
II. 453.

BORSHOLDER, I. 115, 356. IV. 413,

as to place, id. and n. 8.

10, 11.

also an entry, id. 227. n. 12.
as to intent, id. 227.

punishment, id. 228.
having burglar's instruments in posses
sion, id. 170. In. 19.

BURIAL charges, II. 508.
of felo de se, IV. 190.
BURNING in the cheek, IV. 99.370, 377.

INDEX.
BURNING in the hand, IV. 367. 369, 370.
372. 377. 451.

malicious, IV. 244, 5, 6.

the king's ships, &c. IV. 101.
to death, IV. 93. 204. 216. 222. 377.
408.

BUSTARDS, killing, &c. IV. 174d. n.
BUTCHER, trading on Sunday, IV. 64. n.
21.

BUTLERAGE, I. 315.
BYE-laws, I.475.
action on, III. 159.

CASTRATION, IV. 206.
CASU consimili, writ in, III. 51.

proviso, writ of entry in, III. 183.
CASUAL ejector, 1.1L 202.462.
CATHOLICS, see Church, Roman Catholic.
CATTLE, see Animals, Levant and Couch
ant, Distress.

malicious killing or maiming, IV. 244, 5.
and n.

owner answerable for, III. 153.211. IV.
197.

distrained, dying in pound, whose loss,
III. 12. n. 29.

CALAIS, captain of, his certificate, III. 384.
CALICO stealing, IV. 240. and n.
CALENDAR of prisoners, IV. 403.

sale of, taken damage-feasant, III. 14.
n. 36.

"

CALLING the Plaintiff, III. 376.

ill-treatment of, IV. 246. n. 49.
CAVEAT, III. 98.246.

CANAL, destroying works of, IV. 245. n. 42.

CAUSA matrimonii praelocuti, writ of entry,

CANCELLING deeds, II. 309.

letters patent, III.47, 48.
wills, II. 502.
CANONICAL obedience, IV. 106.112.204.

purgation, III. 342. IV. 368
CANON law, I, 14. 19.79. 82, 83. IV.421,
422.

must be confirmed by parliament to bind
laity, I. 77.84, n. 15.
degrees in, discontinued, I. 392. n. 44.
CANONS of a church, I. 383.
inheritance, II. 208.

III. 183.

CAUSE, challenge for, IV. 353.
CAUSES of demurrer, III, 315.475.
CENTENARIUS, I. 116.
CENTENI, I. 116. III. 315.
CENTUMWIRI, III. 315.

CEPI Corpus, III. 288. 468.470, 471.
CERTIFICATE for costs, III. 214.

into chancery, III. 453.
of assize, III. 389.

bankrupt, II. 482.
poor, I. 364.
to kill game, IV. 174b. n.
trial by, III. 333.
CERTIORARI facias, IV. 262. 265. 272.
-

of 1603. I. 83.

CAPACITY of guilt, IV. 20.
to purchase or convey, II. 290.
CAPIAS ad audiendum judicium, IV. 375.
respondendum, III. 281. 468. IV. 318.
429. 459.

satisfaciendum, III. 160.414. 477.
in withernam, III. 129. 149. 418.

pro fine, III. 398.466.
utlagatum, III. 284. 470. IV. 320.
CAPIATUR, judgment quod, III. 398. 466.
CAPITA, distribution per, II, 517.
succession per, II. 218.

CAPITAL punishment, IV. 9. 18. 237. 376.
413, 441. *

CAPITE, tenants in, II. 60.
CAPTION of indictment, IV.351. 448.
CAPTIVES, II. 402.
CAPTURES at sea, II. 401.

CAPUT lupinum, IV. 320.
CARNAL knowledge of infants, IV. 212.
CARRIER, law relative to, II. 451. n.

action against, III. 165.
travelling on Sunday, IV. 64. n. 21.
larceny by, IV. 230b. n.
CART-bote, II. 35.
CASE, action on, III. 52. 122. IV. 442.

reserved at nisi prius, III. 378.

stated out of chancery, III. 453.
CASTIGATORY for scolds, IV, 169.

-

320, 321.

CESSA VIT, writ of, III. 232.
CESSIO bomorum, II. 473. 483.
CESSION of a benefice, I. 392.

CESTUY que trust, II. 328.
que vie, II. 123.
que use, II, 328.
CHAINS, hanging in, IV. 202.
CHALLENGE of jury, III. 359. IV, 352.
to fight, IV. 150.

CHAMBERLAIN, lord great, III, 38.
CHAMPERTY, IV. 135.

CHAMPIONS in trial by battel, III.339.459.
CHANCE, IV. 26.

CHANCELLOR, see Court, Equity.
his name and office, III.47.
lord, III. 38.47.
vice, III. 56. n. 38.

killing him, IV. 84. and n. 12.
of a diocese, I. 382.

the duchy of Lancaster, III, 78.
exchequer, III. 44.
university, his court, III. 83.
CHANCE medley, IV. 184.
CHANCERY, court of, III, 47. IV. 436.
CHAPTERS, I. 382.

CHARACTER, see Evidence—Witness.
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CHARACTER of witness in rape, IV. 214.
n. 9.

CHARGE to grand jury, IV. 303.
CHARITABLE uses, II. 273.376.
commission of, III. 428.

CHARITIES, cognizance of, III.427.
informations for, ib.
CHARTER, II. 95. .

of the king, II. 345.

CHURCHWARDENS, see Overseers—
Poor, I. 394. and n.

rights, duties, &c. in general, I. 394,395.
n. 5.

who are exempt from serving as, I. 394.
n. 50.

how chosen, I. 394. n. 51.

may purchase goods, and take legacies
for church, I. 394. n. 52.

governments in America, I. 109.
land, II. 90.
CHASE, II. 38.416. IV. 415.
beasts of, II. 38.415.

cannot in general purchase or take land
by devise, I. 394. n. 53.
they are overseers of poor, ib.
CINQUE ports, courts of, III. 79.

CHASTITY, see Adultery, Seduction.

CIRCUITS, III. 59. IV. 422.424.
CIRCUMSTANTIAL evidence, III. 371.
CITATION, III. 100.

homicide in defence of, IV.181.
CHATTELS, II. 387.

personal, II. 385.
real, II. 386.

CHAUD-medley, IV. 184.
CHEAT, action against, III. 166.
CHEATING, offence of, IV. 157. and n.
at play, IV. 173.
CHEEK, burning in, IV. 99.370. 377.
CHESTER, county palatine of, i. 117.

CITIZENS in parliament, their electors,
I. 174.

CITY, I. 115.

CIVIL corporations, I. 470.
death, II. 121.

injuries, III. 2.
law, I. 14. 19. 68. 74, n. 7. 79. 81. 83.
IV. 421, 422.

courts of, III. 78.
CHEVISANCE, II. 474.

its study forbidden, I. 19.
liberty, I. 6. 125. 251.

CHICHELE, archbishop, vindicated, IV.113.

list, I. 332. n. 45. IV. 440.
state, I. 396.

CHIEF baron of the exchequer, III.44.
justices, III. 40, 41.
justiciary of England, III. 38. IV. 416.
rents, II. 42.
tenants in, II. 60.
CHILDREN, see Infants–Bastards.
duties of, I. 453.
evidence of, IV. 214.

CHILD-stealing, IV. 219. n. 14.
procuring child to beg, IV. 170. n. 19.
persuading to commit crime, IV.

subjection, IV. 28.
CLARENDON, constitutions of, IV. 422.
CLAUSUM fregit, III. 209.
CLEARING contempts in chancery, III.
-

445.

CLEMENTINE constitutions, I. 82.

CLERGY, see Archbishops — Bishops —
Deaneries—Archdeaneries—Vicar—
Curate.

averse to common law, I. 19, 20.

CHIROGRAPH, II. 296.
of a fine, II. 533.

ineligible to sit in parliament, I. 175.

CHIVALRY, court of, III. 68. IV. 267.
its jurisdiction, III. 103. IV. 267.

Convocation elected by, I. 280. n. 47.
privileges of, I. 377. n. 4.

guardian in, I. 462.
tenure in, II. 62.
CHOSE in action, II. 397.

not bound to serve in war, I. 376. n. 2.

how assigned, II. 442. IV. 441.
possession, II, 389.
stealing, IV. 234.
CHRISTIAN courts, III. 64.

cannot farm above 80 acres without leave

CHRISTIANITY, offences against, IV. 44.
and n.

part of the Law of England, IV. 60.
CHURCH, burglary in, IV. 224.
larceny in, IV. 240. .
stealing lead from, IV. 233, n. 7.
marriage in, I. 439.
offences against, IV. 50.54. n. 6.
or church-yard, affrays in, IV. 145.
rate, I. 395. III. 91... n. 11. 92.

repairs of, III. 92.

m. 45.

how far protected from arrest, &c. I. 376.
m. 3..

of bishop, I. 377. n. 5.

subject to penalty for trading, I. 377. n. 6.
liable to rates and public charges, ib.
rights in general, I. 376.
right of to tithes, II. 25. n. 9, 10.
statute of mortmain relaxed in favour of,
II. 272. n. 7.

-

*

simony, II. 279. IV. 62.
bonds to resign livings, &c. illegal, II.
279. n. 19.

agreement to surrender claim to tithes,
illegal, II. 280. n. 20.
simoniacal presentation, when not evi
dence, II. 280. n. 21.

-
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CLERGY, leases by, when binding on suc

COIN, falsifying, &c. IV. 84.88.90.98.120.

cessor, II. 322. n. 40.

felonies and misdemeanors relating to,
IV. 98.

letting residences of, II. 322. n. 42.
archbishop Abbot's deer-shooting, II.

treasons relating to, IV. 84.88.90.
counterfeiting, high treason, when, IV.

412. n. 9.

writ de clerico admittendo, III. 412. n. 1.
benefit of, IV. 333.365. 413. 429. 441.

plea of, IV. 334.
prayer of, IV. 450.

CLERGYMEN, beating them, IV. 217.
CLERICAL habit and tonsure, IV. 366.
CLERICO admittendo, writ de, III.4.13.”
CLERK in office, I. 17.
orders, I. 388. IV. 367.

of the market, his court, IV. 275.
of the peace, IV. 272.
parish, appointment and duties, I. 395.
n. 57.

84. and n. 11.

COINAGE, instruments of, treason relative
to, IV. 90.

right of, I. 277.
COKE, sir Edward, I. 72, 73.

COLLATERAL consanguinity, II. 204.
descent, II. 220.
issue, IV. 396. 338.

warranty, II. 301.
COLLATIO bonorum, II. 517.
COLLATION to a benefice, I. 391.
COLLATIVE advowsons, II. 22.
COLLECTING the goods of the deceased,
II. 510.

embezzlement by, &c. IV. 230c. n.
CLIENTS, III, 28.
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COLLEGES, I. 471.

CLIPPING the coin, IV. 90.

their visitors, I. 482.484. n. 18.

CLOATHS, malicious destroying of, IV.

part of statute of mortmain repealed in
favour of, II. 273. n. 8.

245.

assaulting to spoil, IV. 217. n. 13.
penalty for wearing short, I. 125. n. 3.
CLOCKS, when introduced, III. 410.
CLOSE, meaning and use of word, II. 16.
ºn. 3.

breach of, III. 209.
rolls, II. 346.
writ, ib.

COLLEGIA in the civil law, I. 469.

COLLIERIES, destroying engines, &c. in,
IV. 143. n. 2.

injuries to, IV. 247. and n.
COLLIGENDUM bona defuncti, letters ad,
II. 505.

COLONIES, I. 107. II. 7.
not affected by statute when not named,
I. 102. 107. n. 21.

CLOTHS, stealing from tenters, IV. 240.
and n. 25.

COAL-mines, setting fire to, &c. IV. 247.
and n. 53.

COALS, see Coal-mines–Collieries.
Combinations to raise price of, IV. 160.
n. 16.

COAT-armour, II. 306. III. 105.
CODE of Justinian, I. 81.
CODE of Theodosius, I. 81.

CODICIL, II. 500.

may be annexed to will constructively, II.
499. n. 14.

COMBINATIONS, see Conspiracy.
amongworkmen, IV. 136. n.19. 160, n. 14.
as to coals, bricks, &c. id. 160. n. 14.
COMBUSTIO domorum, IV. 374.
COMMENDA, I. 393. IV. 107.

COMMERCE, king the arbiter of, I. 273.
COMMISSION of array, I. 411.
bankrupt, II, 480.
of lunacy, I. 305.
the peace, I. 351. IV. 270.
-

to examine witnesses, III. 383. 438.449.

rules respecting, ib.

COFFIN, no mandamus to bury in iron, III.
265. n. 8.
COGNATI, II. 235.

COGNIZANCE, claim of, III. 298...IV.
278.

.de droit, come ceo, &c. fine sur, II. 352.

take answers in equity, III.447.
COMMISSIONERS of paving, when not
liable to action, I.139, n. 18.

COMMITMENT of bankrupt, II, 481.
persons accused, IV. 296.
COMMITTEE of council, I. 231.

parliament, I. 183.

tantum, fine sur, II. 353.

peers out of parliament, III. 58.

in replevin, III. 150.
of pleas, II. 38.

wrongs, III. 86.

lunatic, I. 306.

COMMON, rights of, II. 32. and n. 26. III.
239. n. 7.

COGNIZEE of a fine, II. 351. III. 157.
recognizance, II. 341.
COGNIZOR of a fine, II. 350., III. 157.
, recognizance, II. 341.
COGNOVIT actionem, III. 304. 397,
VOL. IV.

-

transportation to, IV.401. and n. 7.
COLOUR in pleading, III. 309.

of estovers, II. 35.

pasture, II. 34.
piscary, id.
turbary, id.
2 M
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COMMON, rights of, appendant, Il. 34, n. 27.
appurtenant, id. n. 31.
by vicinage, II. 33. n. 29.
in gross, id. 34, and 33. n. 30.
cattle gates, id.
prescription for, III. 238. n. 5.
who may approve, II. 34, n. 33. III. 240.
n. 9.

remedy for injuries to, III. 237, and n. 4.
bail, III. 287.
barretor, IV. 133.
bench, court of, III. 37.

justices of, killing them, IV. 84.
estate in, II. 191. 399.

COMMONS, members of house of, franking
letters by, I. 323. n. 30.
Scotch and Irish lords in, lose privilege
of peers, I. 401. n. 12.
COMMON WEALTH, offences against, IV.
127.

COMMORANCY, IV. 273.

COMMUNEM legem, writ of entry ad, III.
183.

COMMUNION of goods, II.3.
COMMUTATION of penance, IV. 105.
217. 276.

COMPACT, I. 45. See Contract—Conspi
racw.

-

farrier, &c. action against, III. 164.
form, proof of will in, II. 508.

COMPASSING the death of the king, &c.

informer, III. 161.

corporation by, I. 472.

COMPENSATIO, III. 305.
COMPETENT witnesses, III. 370.
COMPOSITION, real, for tithes, II. 28.
with creditors, II. 484.

dower by, II. 132.

COMPOUND larceny, IV. 239.

jury, III. 358.
law, I, 63.67. IV. 411, 412. '

guardian by, I. 461.
nusance, IV. 166.

pleas, III. 40.
court of, III. 37.
court of, fixed at Westminster, I. 22,
23. III. 39. IV. 424.

IV. 76.

See Lar

ceny.

COMPOUNDING felony, IV. 133, and n.
other prosecutions, IV. 136. and n. 18.
COMPULSION, IV. 27. and n.

COMPURGATORS, III. 342, 343. IV.
568. 414.

prayer-book, reviling of, IV. 50.
recovery, III. 182.193. IV. 429.

CONCEALMENT from the crown, IV.436.

sans nombre, III. 239.
scold, IV. 169.
seal, I. 475.
tenant in, of lands, II. 191.525.

CONCESSIT fine sur, II. 353.
CONCLUSION of deeds, II.304.521.3.530.

chattels personal, II. 399.

of bastard's death, IV.198. 358. and n.

pleas, III. 303.
CONCORD in a fine, II. 350. 532. III.
157.

vouchee, I. 359.535.

CONDEMNATION of goods in exchequer,

utterer of false money, IV. 100.
ways, II, 35.

final, III. 262. n. 5.
CONDITION, II. 299. 527, 531.

COMMONALTY, I. 403.

COMMONS, members of house of, I. 158.
and see Parliament.

privilege from arrest, I. 165. n. 23.
how liable to bankrupt law, I. 166. n. 25.
attorney general not a, formerly, I.168.
n. 27.

wages of, and present number, I. 174, n.
41.

etition against return of, I. 175. n. 42.
who may not be elected, I. 175. n. 44.
176. n. 46, 47. 49,

breach of, II. 281.
estate on, II. 152.
in deed, II. 155.
law. II. 154, 155.
of a bond, II. 340. 531. III. 472.
CONDITIONAL fees, II. 110.

pardon, IV. 401.
CONFESS and avoid, III. 310.

CONFESSION by prisoners, IV, 357.
of action, III. 302. 397.
of indictment, IV. 329.

CONFESSIO, bill taken pro, III, 444, 445.

clergy declared ineligible, I. 175. n. 45.
ow may vacate seat, I. 176. n. 47.
qualification of, I. 176. n. 48.50.

CONFINEMENT to the realm, I. 265.

death of, new election thereon, I. 177. n.

lands, II. 325.
CONFISCATION, I. 299. IV, 377.

52.

reating bills not recoverable against, I.
179. n. 60.

must swear to qualification before return,
if required, I. 180. n. 64.
Grenville's act—false return, l, 180. n.
67.

CONFIRMATION of bishops, I. 378. 380.
IV. 115.

CONFUSION, property by, II. 405.
CONGE d'eslire, I. 379. 382. IV. 421.

CONGREGATIONS, religious, disturbance
of, IV. 54, n. 6.

CONIES, taking, killing, or stealing, IV.
235, 239.
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CO1, JUGAL rights, see Husband and Wife.

CONSTITUTION, corrupt borough disfran
chised, I. 174. n. 40.

restitution of, III. 94.
subtraction of, ib.
CONJURATION, IV. 60. 436.
CONQUEST, Norman, I. 199. IV.414,415.

Burke's remarks on altering the succes
sion, I. 195. n. 5.

language of Scotch covenanter's to James
2nd, I. 211. n. 8.
Salic law denied, I. 219. n. 2.

or acquisition, II. 48.242.
victory, I. 103. 107.
CONSANGUINEUS frater, II. 232.

theory of, stated on Hardy's trial, I. 237.

CONSANGUINITY, I. 434. II. 202.
table of, II. 203.
CONSCIENCE, courts of, III. 81. IV. 441,

reports of parliamentary debates, influence

and n.

n. 2.

of, I. 250. n. 10.
CONSTRUCTION of deeds and wills, II.
379.

CONSECRATION of bishops, I. 380. IV.
115.

statutes, I. 87.
-

CONSEQUENTIAL damages, action for,
III. 153, and n.

CONSTRUCTIVE treason, IV. 75.85.
CONSUETUDINIBUS et servitiis, writ de,
III. 232.

CONSERVATORS of the peace, I. 350. IV.

CONSULTATION, writ of, III. 114.

413. 431, and n.

CONSUL, offences to his person, 1V. 71.

truce and safe-conducts, IV. 69.

n. 4.

CONSERVATORY, robbery of, IV. 233.
n. 8.

CONSIDERATION of contracts, when es
sential, II. 445. n. 9.

must be legal, ib.
when moral obligation sufficient, II.445.

CONSUMMATE, tenant by curtesy, II, 128.
CONTEMPT against the king, IV. 121.
in courts of equity, III. 443.
law, IV. 283.
CONTENEMENT, IV. 379.

CONTENTIOUS jurisdiction, III. 66.

n. 10.

CONTESTATIO litis, III. 297.

when must be proved, ib.
of deeds, II. 296. ii. iv. 522, 523.

CONSIDERATUM est per curiam, III. 396.
CONSILIUM, or imparlance, IV, 356.
CONSIMILI casu, writ of entry in, III. 183.
CONSISTORY court, III. 64.

CONSORT, queen, I.219.
CONSPIRACY, law of, in general, IV. 136.
and n. 19.

action of, III. 126.
CONSTABLE, I. 355. 411. IV. 292.

CONTINGENT legacy, II. 513.
remainder, II. 169, and n. 3.
trustees to support, II. 171, 525.
uses, II. 334.
CONTINUAL claim, 11. 316. III. 175.
CONTINUANCE, III. 316. 474. 476.

with clause of nisi prius, III. 353.
CONTINUANDO in trespass, III. 212.
CONTRACT, title to property by, in general,
II, 442.

different kinds of, as parol, specialty, re
high, I. 116.
lord high, I. 355. III. 38. IV. 268.

cord, II. 464. n. 37.

simple, II. 465.
special, id.
express, III. 154.
implied, id. 159.
consideration of, II. 445. and n. 9.
must be legal, id.

-his court, III.68. IV. 267.
his duties, I. 354. n. 35.

special constables, 1.355. n. 36.
persons exempt from serving as, I. 355.
n. 36.

may appoint deputy, ib.

statute of frauds, III. 159, n. 14.
fraud in, II. 444. n. 8.

when may arrest without warrant, I. 355.
n. 37.

-

of marriage, I. 439. III. 93.

liabilities, and protection of, ib.
should know the limits of their power,

action on, III. 117.

original, between king and people, I.

I. 356. n. 38.

233.

his duty, on arrest in criminal cases, IV.
296. and n. 2.

CONSTITUTION, English, I. 50. 127. 144.
154. 160. 213.217. 233.237. III. 60."
IV. 439.

balance of powers in, I. 155. n. 9.
how far parliament may alter, I. 163, n.

CONTRACTU, action er. III. 117.
CONVENTION of estates, I. 151, 152.

parliaments, I. 152.
CONVENTIONAL estates for life, II. 120.
CONVERSION, III. 152.
CONVEYANCES, II. 9. 293.309. IV. 430.

19. 211. n. 9.

disparity between the theory and prac

by bargain and sale, II. 338. n. 65.
when statute annexes the possession, II.
340. n. 69.

tice of, I. 174, n. 40.
2 M 2
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CONVEYANCES, when void against subse
quent purchasers, II. 343. n. 73.
to give vote at election, I. 173, n. 35.
CON VICTION, in general, IV. 280.
in frauds against revenue laws, id. 281.
before justices, for disorderly offences, in
general, id.
game cases, id. 174h. n.
of the necessity for a summons, id. 282.
by judgment, IV. 362.
appeal, id. 282. n. 4.

CON VICTS, transportation of, IV. 401. n. 7.
rescue of, offence, IV. 131. n. 7.
CONWOCATION, I. 279.

court of bishops in, III. 67.
COPARCENERS, II. 187.

in general, I. 187.
admitted to copyhold as one heir, II.188.
n. 14.

may convey to each other, II. 189. n. 15.
partitions, how made, ib.
of title of honour, king determines which
shall bear it, II. 217. n. 19.

COPPER coin, counterfeiting, IV. 100.
CUPPER, stealing, IV. 233. n. 7.

COPYHOLD, admittance of femes-covert
and infants, II, 366. n. 6.

neglect to surrender to, uses of will aided,
II. 367. n. 7.

effect of admittance, II. 369, n. 11.
mandamus to admit, II. 373. n. 12.

seizure of, pro defectu tementis, II. 371. n.
11.

fine upon admission, ib.
COPYRIGHT, law of, in general, II. 407.

former and present state of the law, II.
407. n. 13, 14.

of books, II. 407. n. 14.

musical compositions, ib.
copies to public libraries, ib.
publication of letters restrained, ib.
what an infringement of, ib.

of prints, &c. II. 407. n. 15.
CORN, grain, meal, &c. destroying, IV.246.
sporting, &c. in, IV. 174d. n.
stopping it going to market, ib,
CORN rents, II, 322.

CORNAGE, tenure by, II, 74.
CORODY, I. 234. II. 40.

CORONATION oath, ancient, I. 236.

COPY of indictment, IV. 351.
record of indictment, III. 126.

CORONATORE eligendo, writ de, I. 347.

COPY HOLD, in general, II. 147. 195.
doubtful whether sprung out of villenage,

CORONER, I. 346. IV. 292. 413.

II. 95. n. 18.

lord, by custom, may grant waste to hold
as, II. 96. n. 20.

for life, II. 97.
death of tenant, admittance of heir, II.
97. n. 21.

lord may by custom be guardian of heir,
II. 98. n. 22.

fines on alienation, and descent, II. 98.
n. 23, 24.

base tenure, II. 99. n. 26.
frank tenure, II. 368.
into frank fee, III. 368.

trustees to preserve contingent remain
ders, not necessary, II. 171. n. 4.
coparceners admitted as one heir to, II.
188. n. 14.

cannot make partition without con
sent of lord, II. 189. n. 15.

when liable to testators' debts, II, 244.
n. 5.

not liable to elegit, III. 419.
prescribing by a, II. 264, n. 3.
forfeiture of, II. 284.
fine of, no bar, II. 356. n. 19.
see further title “Fines.”

surrender of, by attorney, II. 365. n. 2.

surrender, by whom and where taken, II.
365. n. 3.

death of surrenderor before admittance of
surrenderee, II. 366. n. 5.

modern, I. 235.
exonerando, writ de, I. 348.
his court, IV. 274.

how appointed, and duties of, I.347. n. 20.
allowance on inquisition, I. 347, n. 23.
duty on taking inquest, I. 348. n. 25.
must see the body, 1.348. n. 26.
must return inquest on parchment, I. 349.
n. 28.

apprehending felon, IV. 292.
Saxon laws as to, IV. 413.

inquest of, equivalent to finding of grand
jury, when, IV. 274. and n. 24.
CORPORATE counties, I. 120.
name, 1.474.

CORPORATION, law as to, in general, I.
467. et seq.
act, IV. 58.439.

each university is a civil corporation, I.
471. n. 2.

king may grant charter to trading com
pany, I.473. n. 4.
as to necessity for a name, I.

474. n. 5.

law respecting election of members, &c.
see the several titles therein, 1.475.
n. 7.

incidents and powers, I. 477.
actions by, and against, I. 475. n. 8.
cannot hold lands without licence, 1.475
n. 9.

acting with common seal, I. 475. n.
making bye laws, I. 476. n. 12.

requisites after election, I. 476. n.

10.

INDEX.

CORPORATION, when party compelled to
accept office, I. 476. n.
when election, or admission to office com
pelled, I. 476. n.

when should act by attorney, I.477. n. 14.
cannot do homage, &c. I.477, n. 15.
negative vote given to head of, I. 479. n.
16.

-

visitor of college, I. 484, n. 18.
resignation and removal of officers, I. 484.
n. 19.

its dissolution, I. 485.
effects of, as to lands, I. 484. II. 256.
when crown may grant a new charter, I.
485. n. 23.

grounds of forfeiture of charter, I. 485.
n. 25.

taking of by succession, II. 430.
grants to, II. 109.

effect of “heir" in grant to, II. 109. n. 14.
prescribing under a, II. 264. n. 3.
CORPOREAL hereditaments, II. 17.
CORPSE, see Dead bodies.
COR PUS juris canonici, I. 82.
civilis, I. 81.

CORRECTION, house of, IV. S70, 371.
377.
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COVENANT, vendor's covenant, to what
extends, ib.
real covenants, III. 157.

covenants running with the land, ib.
executors and administrators bound with

out being named, II. 304. n. 17.
in lease, when binding an assignee, II.
327. n. 57.

to stand seised to uses, II. 338. n. 65.

to use straw, &c. on land, binding against
sale by sheriff, II. 403. n. 11.
writ of, II. 350. 532. III. 157.

COVERT baron, I. 442.
COWERTURE, I. 442. See Husband and
wife.

COUNCILS of the king, I. 227.
privy, and cabinet, I. 229. n. 2.
privy, disclaim jurisdiction in admiralty
causes, I. 230. n. 5.

court of, its jurisdiction, I. 232. n. 7.
COUNSEL, see Barrister.
COUNT, I. 116. 398.
in declaration, III. 295. 295.
in indictment, IV. 306. n. 16.

COUNTERFEITING the king's coin, IV.
84. 88.

the king's seals, IV. 83.89.

of apprentices, I. 428.

COUNTERPART, II. 296.

children, I. 452, 453. IV. 182.
scholars, I. 458. IV. 182.
servants, I. 428. IV. 182.

COUNTY, trial by the, III. 349. IV, 349.

wife, I. 444.

CORRUPTION of blood, II. 251. IV. 388.
413. 438. 440.

CORSEPRESENT, II. 425.

CORSNED, trial by, IV. 345. 414.
CORSINAGE, writ of, III. 116.
COSTS, II. 439. III. 138. 399. 466. 476,
477.

in equity, III. 451.
on not going to trial, III. 357.
in assault and battery, III. 121. n. 10.
to defendant in ejectment, III. 203. n. 5.
certifying in trespass, III. 214, n. 13–15.
inferior tradesmen sporting, &c. III. 214.
n. 16.

recoverable where statute gives damages,
III.400. n. 12.

when king receives, III.400. n. 13.
when executors and administrators pay,
III. 401. n. 14.

what pauper may recover as, III.401. n.
16.

when no more than damages, III. 400,
401. n. 17.

in criminal cases, IV. 362. and n. 31.

COVENANT, in general, III. 156, 7.
in a deed, II. 304,527. 529.

the word not necessary to validity of, II.
303, n. 16.

COUNTY, I. 116. IV. 411.
division into, I. 108. 114. n. 31, 32.
court, I. 178. 377. III. 35. IV. 411. 414.
416. 420. 422. 424. 441.

of Middlesex, III. 82.

palatine, I. 117. IV. 431.
cities and towns, which are, I. 114, n. 34.

COURTS, power to erect, 1.267. III. 24.
profits of, I. 289.

meetings near Westminster, IV. 148. n.
12.

assaults in, IV. 125.

In GENERAL, I. 207. III. 23. IV. 258.414.
admiralty, III. 69. and n.
assizes, III. 59.
baron, III. 33.34.90. IV. 411.

chancery, III. 47. et seq.
christian, III. 64.

cockpit, I. 230. n. 6, 7.
common pleas, III. 37.40. I. 22, 23.
county, see County Court.
ecclesiastical, III. 67. and n. 6. ; 87, and
n. 3.; 94, n. 18.

public meeting near, IV.148. n. 12.
exchequer, III. 45. and n.
king's bench, III.4.1, and n.
leet, IV. 273.411. 424.
martial, I. 416.

nisi prius, Ili. 57. n. 43.
prize, III. 69.

requests, III. 81, and n. 23.
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COURT, sewers, III. 73. and n.

university, III. 83, and n,
Crtim in A1.

of general public jurisdiction.
of parliament, IV. 259.
of lord high steward, id. 261.
of king's bench, id. 265.
of chivalry, id. 267.
of admiralty, id. 268.
of oyer and terminer, id. 269.
commission of assize and nisi prius, id.
of the peace, id. 270.
of oyer and terminer, id.
of general gaol-delivery, id.
special of oyer, &c. id.
of general quarter sessions, id. 271. and
n. 18, 19.

sheriffs tourn, id. 273.
court-leet, or view of frank-pledge, id.
of coroner, id. 274.
of clerk of market, id. 275.

of special and private jurisdiction,
of lord steward, treasurer, or comptroller
of king's household, IV. 276.
of lord steward of king's household, id.
of universities, id. 277.
CRAVEN, III. 340. IV. 348.
CREDIBLE witness, III. 370.
CRIMES, IV. 1, 2.5.
CRIMINAL conversation, III. 139, and n.
law, IV. 2.
CROSS bills, III. 448.

causes, III. 451.
remainder, II. 381.

sign of, in deeds, II. 305.
CROWN, descent of the, I. 191. IV. 413.

CURSING, IV. 59.

º

CURTESY, tenant by, II. 126.
CUSTODY of idiots and lunatics, l. 303.
III. 427.

temporalties, I. 282. IV. 421.

CUSTOM, general, I. 68.73.
what time will make it valid, II. 31.
n. 20.

particular, I. 74.
how allowed, I. 78.
when legal, I. 76.
to take wood in a chase, &c. bad. I. 72.
78. n. 13.

-

immemorial what, I. 71. 77. n. 11.

cannot prevail againsta statue, id. n. 12.
when construed strictly, I. 73.79. n. 14.
title by, in general, II. 263. 422.
assurances by, II, 365.
heriot, II. 422.

dower by, II, 132.
of London, how tried, III. 334.
how certified, l. 70.76. n. 10.
of Kent, as to dower, II. 136. n. 28.
CUSTOMARY freehold, II. 100. 149.
tenant, II. 147.
CUSTOMS on merchandize, I. 314, 315. m.
23. 316.

CUSTUMA antiqua sive magna, I. 315.
parva et nova, I. 315.
CUSTOS rotulorum, I. 349. IV. 272.
CUTPURSES, IV. 242.

DAMAGE to things personal, III. 152.
DAMAGE-feasant, III. 6.

DAMAGES, title acquired by, II. 438.
in assize of novel disseissin, III. 186.

office, IV. 265. 308.

where act gives, costs also recoverable,

pleas of the, IV. 2.
lands, grants of, restrained, II. 346. n.
takes whole where one joint tenant felo

in what cases no more costs than, III.

de se, II. 409. n. 4.

ejectment by lessee of, III. 256. n. 3.
debt due to here, how recovered in Ireland,
III. 262. n. 4.

III. 400. n. 12.
401. n. 17.

against two, levied upon one, III. 417.
n. 9.

DANELAGE, I. 65. IV. 412.

DARREIN presentment, assize of, III. 245.

CUI ante divortium, writ of, III. 183.

DATE of a deed, II. 304. 521, 2, 3.531.
DAY in bank, III. 277.
court, III. 316.

in vita, writ of, ib.
CULPRIT, IV. 339.

DE bene esse, III. 383.

when receives costs of suit, III.400. n. 13.
CUCKING-stool, IV. 169.

CUMBERLAND, theft in, IV. 258.
CURATE, I. 393, see Clergy.
his salary, III. 90. I. 394, n. 48.

dismissed without cause, remedy, I. 394.
n. 48.

when bishop may require incumbent to
employ, ib.
CURATOR of infants, &c. I. 460.
CURATORES viarum, I. 358.

CURFEU, IV. 419, 420,
CURIALITAS, II. 126.

of grace, III. 278.
DE la plus belle, dower, II. 132.
DEACON, I. 388. and n.

DEAD man's part, II. 518.
DEADLY feud, IV. 244.
DEAF, dumb, and blind, I. 304. II. 497.

DEAN and Chapter, I. 382.
DEAN, rural, I. 383.
DEANRY, rural, I. 112.

DEATH, appeal of, IV. 314.424.
of party before entering judgment, III.
399. n. 10.

INDEX.
DEATH, execution of, IV. 403.

DEED, power of attorney is a, II. 296.n. 3.
voluntary, or upon consideration, II. 297.

civil, what, I. 133. n. 11.

n. 7.

of king, parliament meets, I. 150. n. 5.
187. In. 91.

signatures to, maybe printed, II. 297, n.8.

deodand upon, by violence, I. 302. n.
12.
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-

unnatural, township give notice to Co
roner, I. 348. In. 25.

technicalities, and manifest verbal errors
immaterial in, II. 298. n. 10.
date of, not essential, II. 304. n. 18.

sealing must be averred in pleading, II.

-

305. n. 20.

DEAD bodies, offence of selling, IV. 65. n.
25.

signing, when necessary, II. 305. n. 21.
delivery absolutely necessary, II. 307.

stealing, II. 429. n. 8.

n. 23.

digging up, id. IV. 65. n. 25.
arresting, id.
stealing them, indictable offence, II, 429.

execution, manner of, II. 308. n. 24.

not perfect till executed by all, II. 308.
n. 25.

n. 8.

defacing seal, effect of, II. 308, n. 26.
cancelling when not suffice, II. 309, n. 27.
proof of old, III. 367. n. 23.
when void as against subsequent pur

DEBET et detinet, action in, III. 156.

DEBT its meaning, &c. III. 155.
of title by, II. 464.
action of, III. 154.467.
action of, on amercement, III. 161.

–

mainder, II. 397. n. 13.

custody of title deeds, descends with es

execution in, III. 415. n. 5.

tate, II. 428. n. 6.

penal statutes, III. 161.
information of, III. 261.

national, and charge thereof, I. 326. n.
39. IV. 441.

a loss of so much property, I. 328.
n. 40.

objections to, considered, I. 329.
n. 41.

reduction of by sinking fund, I. 330.
n. 42.

-

payment of soldiers' and seamen's, regu
lated, I. 417, n. 10.
DEBTEE executor, III. 18.

-

DEBTOR, refusing to discover effects, IV.
156.

DEBTS, priority of, II, 511.
DECEIT, action for, III. 166.
of, III. 165.” 405.
on the case, in nature of, III. 166." 405.
DECENNARY, I. 114. IV. 252.

DECEPTION of king in his grants, I. 246.
DECISIVE oath, III. 342.
DECLARATION, III. 293, and n. 462.
464.

DECLARATORY, part of law, I. 54.
statutes, I. 86.

DECLINATORY plea, IV. 333.366.
DECREE in equity, Ill. 451. and n.
DECRETALS, I. 82.
DECRETUM Gratiani, I. 82.

DEDIMUS potestatem, I. 252. II. 351. III.
447.

DEED, alienation by, II. 295.
in general, what, id.

chasers, II. 343, n. 73.

to settle chattels, real or personal, in re

by law, III. 161.
escape, III. 165.
judgment, III. 160.421. t.

DEED-poll, II. 296.
DEEDS, stealing of, IV. 234.
DEER-stealing, IV. 235. 239.
hunting, killing, &c. in general, IV. 1746.
in disguise, IV. 144.
DEFAULT, judgment by, III. 296. 395.
DEFEAZANCE, deed of, II. 327. 342.
DEFECTUM, challenge propter, III. 362.
IV. 352.

DEFENCE, II. 535. III. 296. 459, 460.
464.
DEFENDANT, III. 25.

DEFENSIVE allegation, III. 100.
DEFORCEMENT, III. 172.
DEFORCIANT, II. 350. III. 174.
DEFINITIVE sentence, III. 101.

DEGRADATION of peers, I. 402.
DEGREES, conferred by the archbishop, I.
381.

in writs of entry, III. 181.
of consanguinity, II. 206.
how reckoned, 1 I. 206, 207. 224.
of guilt, IV. 34.
DEHORS, matter, III. 387. IV. 390.
DELAY of the law, III. 423.
DELEGATES, court of, III. 66.69.
in academical causes, III. 85.

DELICTUM, challenge propter, III. 363
352.

DELIVERANCE, second writ of, III
DELIVERY of a deed, II. 306. 53
DEMAND of lands, II. 534.
DEMANDANT and tenant, ib.
DEMESNE lands, II. 90.

indenture, what, II. 296. and n. 2.

DEMESNES of the crown, I. 286.

deed-poll, what, II, 296, n. 3.

T}EMI-mark, tender of, III. 5,

INDEX.
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DEMISE of the crown, 1.188. 249.
DEMI-vills, I. 115.
DEMOCRACY, i. 49.

DEMOLISHING churches, houses, &c. IV.
143. and n.

DEMURRER, III. 314. 475.
book, III. 317.

in equity, III. 446.
to evidence, III. 372.
indictment, IV. 333.
DENIAL of rent, III. 170.
DENIZEN, I. 374. II. 249.
DEODAND, I. 500.

DEPARTURE in pleading, III. 310.
DEPOPULATIO agrorum, IV. 374.
DEPOSITIONS, III. 383.

in chancery, III.449.
ecclesiastical courts, III. 100.

1) EPRIVATION, I. 593.
DERELICT lands, 11.261.

DERELICTION of property, II, 9.
DERIVATIVE conveyances, II.324.
DESCENDER, writ of formedon in, Ill. 192.
DESCENT of lands, IV. 413. 421.
of title by, in general, II. 201.
descent cast, when, III. 176. n. 10.

primogeniture repugnant to reason, I.
64. n. 4, 65. n. 5.

of crown, I. 193. IV. 413.

collateral, I. 194.
lineal, I. 193.

securities on altering succession of, I.
195. n. 5.

rules of, II. 208.
table of, II. 240.

DESCENT, when collateral descent takes
place, II. 220. n. 22.

rules applicable to descents, II. 220. n.
24.

who are of the same blood, II. 220. n. 25.
new kind of inheritance, II. 222. n. 26.

union of legal, and equitable estate, II.
222. n. 27.

when separate estates meet in one heir,
II. 222. n. 28.

what necessary to good title, Il. 223. n.
29.

doctrine of consanguinity, II, 225. m. 31.
sister of whole, preferred to brother of
half blood, II. 227. n. 33.
exclusion of half blood, II. 233. n. 36.

classes of kindred, male stocks preferred,
II. 235. n. 37.

preference of class 11 to class 10 disputed,
II. 240. n. 41.

devise when a nullity, II. 241. n. 2.
rule in Shelley's case, II. 242. n. 3.

papists may now inheritby, II. 257. n. 17.
estate pur auter vie, II. 259, n. 2, 3.
limitations of estate, pur auter vie, II.
260. n. 4.

DESERTION, I. 416. IV. 102. and n.
DETAINER, forcible, III. 179. IV.148.
unlawful, III. 151. and n.
DETERMINABLE freehold, II, 121.
DETERMINATION of will, II. 146.

DETINET, action of debt in, III. 156.
I)ETINUE, action of, III. 152.
DEVASTATION, II. 508.
DEVISE, IV. 430.
-

distinction between purchase, &c. II. 201.
n. 2.

entry and seisin when necessary, II.201.
n. 3.

collateral consanguinity, II. 204, n.5.
collateral relations multiplied, II. 206.
n. 6.

computation in civil, and canon law, II.
207. n. 8.

duchy of Cornwall, out of the rule of, II.
208. n. 9.

seisin of ancestor, by purchase or descent,
II. 208. n. 11.

how father may inherit to son, II. 210.
n. 13.

son of subsequent, preferred to daughters
of preceding marriage, II. 213. n. 15.
daughters by different venters, may joint
ly inherit, II, 214, n. 18.
when half blood, an impediment, ib.
law of primogeniture discussed, II. 214.
n. 17.

representative proximity preferred, II.
219, n. 20.

doctrine of representation, II, 220, n. 21.

title by, in general, II. 373.
when a nullity, II. 241. h. 2.
what devisable, II. 290. h. 5.

lands devised, subject to debts, II. 378.
n. 10.

where lands acquired subsequent to, pass
by will, II. 378. n. 11.
death of devisee before testator, effect of,
II. 379. n. 12.

estate twice devised in same will, II.
381. n. 13.

intention of testator governsconstruction,
II. 381. n. 15.

heir disinherited only by plain intention,
II. 381. n. 16.

cross remainders in, II. 381. n. 17.
of chattels real and personal in remain
der, II. 397. n. 13.

in joint tenancy, and tenancy in common,
II. 398. n. 14.

votes not to be multiplied by, I. 174.
n. 37.

DEVISEE, liable to debts to devisor, II. 378.
DIE eat sine, III. 316. 399,
DIET, excess in, IV. 171.
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DIETS, I. 147.
DIGESTS, I. 81.
DIGNITY of the king, I. 241.

-

DISTRESS of cattle sent to agist, &c.
liable to, III. 8. n. 15.

so goods of lodgers, &c. ib.

DIGNITIES, II. 37. and n.
DILAPIDATIONS, III. 91. and n.

of cattle levant and couchant, III. 8.
n. 16, and 17.

DILATORY pleas, III. 301. and n.

when money liable to, III. 9. n. 20.

DIMINISHING the coin, IV. 90. and n.

sale of corn, under, III. 9. n. 21.
of trees, shrubs, &c. III.10. n. 23.

DIMINUTION of record, IV. S90,
DIOCESE, I. 111.
Westminster, when a, I. 109. 115. n. 33.

DIRECT prerogatives, I. 239.
DIRECTORY part of a law, I. 55.

of unripe products, ib.
when may be made, III. 10. n. 24.
after end of term, &c. III. 11. n. 25.

removal of goods, to avoid, III. 11, n.
26.

DISABILITIES, IV. S77.

DISABILITY, plea to, III. 301.
DISABLING a man's limbs or members, IV.

pursuit to distrain cattle, III. 12. n. 27.
how to enter for, III. 12. n. 28.

205, 6, 7.
statutes of leases, II. 320. IV. 432.
DISCLAIMER of tenure, II. 275. III. 233.
DISCONTINUANCE of action, III. 296.
estate, III. 171.
when act of husband alone, discontinues
wife's estate, III. 20. n. 5.
what works a, III. 171. n. 5.

n. 33.
sale of, III. 14.

DISCOVERY by bankrupt, II. 483.

notice of cause of, III. 14, n. 38.

-

of accomplices, IV. 330, 331.
on oath, III. 382. 437.

DISCRETIONARYfines and imprisonment,
IV. 378.

DISFIGURING, IV. 207. and n:
DISGUISE, IV. 144. and n.

DISMEMBERING,
punishment by, IV.
377.
t

DISMISSION of bill in equity, III. 451.
DISORDERLY houses, IV. 167. and n.

on Sunday, IV. 64. n. 21.
persons, IV. 169.-See Vagrant.
DISPARAGEMENT, II. 70.

DISPENSATION from the king, II. 70.
pope, IV. 115.
DISPENSING power of the king, I. 142.
186. 342. IV. 436. 440.

DISPOSSESSION, III. 167. 198.
DISSECTION of murderers, IV. 202. 377.
453.

DISSEISIN, II. 195. III. 169. and n. 4.

at the party's election, III. 170, 171.
warranty commencing by, II. 302.
writ of entry sur, III. 183.
DISSENTERS, protestant, IV. 50. n. 3, 4,
5. 53.

DISSOLUTION of parliament, I. 188.
DISSUADING witnesses, offence of, IV.
126.

DISTRESS, law relative to, III. 6. n. 8.

right to things by, II. 41, 42, 43.
of cattle, when not advisable, III. 6.
n. 10.

of goods in custody of law, III.7. n. 11.
after bankruptcy, ib.
of tools and goods, III. 8. n. 14, 18.

seizing part in name of all, III. 12. n. 29.
cattle dying in pound, ib.
distrainor cannot tie up cattle, III. 14.

sale of cattle taken damage feasant, III.
14. n. 36.

selling goods taken by, III. 14. n. 37.
action lies for not selling for best price,
III. 14, n. 40.

costs, &c. of distress, &c. ib.

action for illegal distress, III. 15. n. 42.
illegal for crown debts, IV.423.
excessive, III. 12, 13. n. 30.
infinite, 1LI. 231. 280. IV. 285. 318.
second, III. 12.
DISTRIBUTION of intestate's effects, II:
515. IV. 408. 424. 439.

DISTRINGAS in chancery, III.445.
detinue, III. 413.

juratores, III. 354.

to compel appearance, III. 280. 467.
DISTURBANCE, III. 236.
of common, III. 237.
franchises, III. 236.

patronage, III. 242.
religious assemblies, IV. 54.
tenure, III. 242.

ways, III. 241.
DISTURBER, II. 278.

DIVERSITY of person, plea of, IV, 396.
DIVIDEND of bankrupt's effects, II. 487.
DIVINE law, I. 42.

right of kings, I. 191. IV. 436.
tithes, II. 25.

service, tenure by, II. 102.
DIWORCE, I. 440. III. 94.

Sir W. Scott's expositions of the law
III. 94. n. 14.

DO, ut des, II. 444.

facias, II, 445.
DOCQUET of judgment, II. 511. III. 397.
DOCTRINES, illegal, asserting or publish
ing, IV. 91. 116. 123.
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DOG, carrying, IV. 123.
DOGS, stealing them, IV. 236°.
&c. owner answerable for, III. 153, 154.
n. 7.

10OMEBOOK of Alfred, I. 64. IV. 411.
DOMESDAY book, II, 49.99. III. 331.
DOMINION, II. 1.
DOMITA E naturae, animals, II. 390.
DONATIO mortis causá, II. 514. and n. 55.
DONATIVE advowsons, II. 23.

DONE grant et render, fine sur, II. 353.
DONIS, statute de, II. 112.
DOUBLE fine, II. 353.
plea, III. 308.
voucher, II. 535.

DOVE-cote, not a common nuisance, IV.
167. n. 13.

DOWAGER, princess, IV. 81.
queen, I. 224. IV. 81.
DOWER, title by, in general, II. 129. IV.
424.

quantity of, in customary estates, II. 129.
n. 19.

distinction between free bench and, II.
129. n. 20.

alien women entitled to, II. 131. n. 23.

quantity of, generally, II. 131. n. 24.
alienation by tenant in, II. 136. n. 29.

DUEL, IV. 145. 185. 199.

,

DUES,ecclesiastical, non-payment of, III. 89.
DUKES, I. 397. 409.

DUM fuit intra aetatem, writ of, III. 183.
mon compos mentis, writ of, ib.
DUO DECIMA manus, III. 343.

DUPLEX quereln, III. 247.
DUPLICATIO, III. 310.
DUPLICITY in pleading, III. 308. 311.
-

DURANTE absentia, administration, II. 503.
minore aetate, administration, ib.
DURESS, II. 292.

of imprisonment, I. 131. 136.
per minus, I. 131. IV. 30.
DURHAM, county palatine of, I. 117.
courts of, III. 78.

DUTIES of persons, I. 123.
of the king, 1.233.
of prisage and butlerage abolished, I. 314.
n. 22.

customs and excise system improved,
1. 315. n. 23.

aliens' duty abolished, I. 316. n. 24.
bonding system a relief against, I. 317.
n. 26.

on salt, English and foreign, I. 321. n. 28.
stamp duties, I. 323. n. 34.
DWELLING-house, IV. 224.

devise in lieu of, II. 137. n. 33.

settlement before marriage, a bar of, II.
138. n. 34.

is forfeited by adultery, II. 138. n. 35.
barred by attainder of husband, II. 253.
n. 14.

how barred by fine, &c. II. 351. n. 9.
ad ostium ecclesia, II. 132.

assignment of, II. 135.
bar of, II. 136.

by common law, II. 132.
custom, id.

de la plus belle, id.
er assensu patris, II. 133.
justices of, III. 59.
unde nihil habet, writ of, III. 183.

writ of right of, III. 183. 194.
DRAUGHT for money, II. 467.
DRAWBACKS, I. 315.

DRAWING to the gallows, IV. 92.337.
DRIVING, furious, offence of, IV. 217.
n. 13.

EALDORMEN, I. S98.
EAR, loss of, IV. 146. 157. 160*. 206. 248.
377.

EARL, I. 116. 398.
EARL marshal, his court, III. 68. IV. 267.
EARNEST, II. 447.
EAT inde sine die, III. 316. 399.

EAVES-droppers, IV. 168.
ECCLESIASTICAL corporations, I. 470.
courts, III. 61.

their cognizance, III. 87. IV. 275.425.
when separated from the civil, III. 62.
IV. 415. 421.

court, process, and power to punish, III.
100. n. 21.

limitation of prosecutions in, III. 103.
D. 26.

mode of burying, determined by, III.
265. n. 8.

EDUCATION of children, I. 450.

DROIT droit, II. 199.

EDGAR, king, his laws, I. 66. IV. 412.

DROVER, travelling on Sunday, 1V. 64.

EDWARD the Confessor, his laws, I. 66.

n. 21.

IV. 412. 420.

DRUIDS, their customs, I. 63. IV. 408.

EGYPTIANS, IV. 165.

DRUNKENNESS, public or private, I. 124.

EJECTIONE firmae, writ of, III. 199.

n. 2.

how far it excuses crime, IV. 25.
punishment, &c. for, IV. 64. and n. 24.
DUCHY court of Lancaster, III. 78.
DUCKING-stool, IV. 169. 377.

EJECTMENT, action of, III. 199.462. IV.
441.

descent cast, no bar to, III. 176. n.
10.

action of, III, 199,

-
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EJECTMENT, action of, for what it will lie,

ELECTION to parliament—
Grenville's act, I. 180. n. 67.

III. 199. n. 2.

in inferior court, III. 203. n. 3.

on a vacant possession, id. n. 4.
plaintiff must recover on his own title,
II. 196. n. 1.

proceedings on a false return, ib.
acts regulating Irish elections, I. 180.
n. 68.

-

soldiers must remove during,I,415. n.8.

legal right of entry necessary in, III. 204.
n. 6.

presumption of surrender of term, ib.
as to specifying the premises,III. 204. n. 7.
proceeding, when no defence at trial, III.
205. n. 9.

to corporations, see tit. “Corporations.”
ELECTIVE monarchy, I. 192. IV. 413.
ELEEMOSYNARY corporations, I. 471.
ELEGIT, estate by, II. 161.

writ of, III. 418. IV. 426. . .
ELISORS, III. 355.
ELOIGNMENT, III. 129. 149.
ELOPEMENT, I. 442. II. 130.
ELY, courts of, I. 113. n. 35. III. 78.
isle of, I. 120.
-

bail in, as tenant holding over, id. n. 10.
for non-payment of rent, III. 206. n. 11.
by king's lessee, III. 256. n. 3.
costs to defendant succeeding, III. 203.
n. 5.

destroying poudikes in, IV. 245.

-

EMBARGO, I. 270.
EMBASSADORS, see Ambassador.
EMBLEMENTS, II. 122. 145. 403.
what,and who shall have them, II. 122. n.4.

ELECTION of bishops, IV. 115. 421.
magistrates, I. 340. IV. 413. 427.
Scots peers, I. 169. IV. 116.
to Parliament.

*

voters' qualification, I. 172. n. 34.
174. n. 37.

right to dower does not entitle to, IL. 131.
n. 24.

-

conveyance to give vote, I. 173. n. 35.

EMBOWELLING alive, IV. 92.377.

vote by annuity or rent-charge, I. 173. n.

EMBRACERY, IV. 140. and n. 29.

36

EMPEROR, his authority, I. 242.

votes multiplied by devise, void, I.174.
n. 37.

-

if voter dies, heir may vote;at same, ib.
vote by assessment to land-tax, id.
n. 38.

disqualifications to vote, id. n. 39.
aliens may become qualified, ib.
Grampound disfranchised, &c. I. 174.
n. 40.

York, four representatives in future, ib.

petition against return, I. 175. n. 42.
vote by residence in borough, id. n. 43.
who may not be elected, id. n. 44. 176.
n. 46, 47. 49.

clergy declared ineligible, I. 175. n. 45.
qualification of member, I. 176. n. 48.
50.

on death of member, I. 177. n. 52.

notice of time and place of election,
I. 178. n. 54. 56.

undue influence at, illegal, id. n. 57.
treating before ordering writs, not il
legal, id. n. 59.
treating vacates the election,I. 179.n.60.
treating at, what, ib.
innkeeper cannot recover for treating
by order of candidate, ib.
penalty for bribery at, I. 179. n. 61.
bribery, what, and how punishable, id.
n. 63.

candidate must swear to qualification,
if required, I. 180. n. 64.
electors take oaths before they vote, id.
n. 65.

EMPHYTEUSIS, III. 232.

EMPSON and Dudley, IV. 310.

-

ENABLING statute of leases, II. 319.

ENCLOSURE, disseisin by, III. 170.
act, destroying works, &c. IV. 245. n. 42.
ENDOWMENT of vicarages, I. 387.
widows, II. 135.

ENEMIES, I. 257.
goods, II. 401.
adhering to,&c. offence of IV. 82. and n. 9.
ENGLAND, I. 111.
divided into counties, &c. before Alfred,
I. 108. 114. n. 31, 32.
ENGLESCHIRE, IV. 195.

ENGLISH, law proceedings in, III. 322.
IV. 441.

ENGROSSING, IV. 160.
ENLARGER l'estate, II. 324.
ENLARGING statute, I. 87.
ENQUIRY, writ of, III. 398.
ENSEINT, II. 169.
ENTAILS, II. 112. IV. 427.431.

ENTRIES, books of, III. 271.
ENTRY, redress by, III.5.
wrongs by, III. 174.
forcible, III. 179. IV.148.
on lands, II. 312.

tolled by descent, III. 176, 177.
writ of, II. 534. III. 180.

when necessary to avoid fine, II. 203, n. 4.
EQUITY, accident and mistake, III.426b. n.
bonds, &c. ib.
boundaries, &c. ib.
mistakes, ib.
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EQUITY, fraud, III. 426d.
trustees, ib.

attorney and client, ib.
heirs, sailors, &c. ib.

guardian, III. 427.
injunctions, ib.
bills of peace, ib.
bills of interpleader, ib.
bills or writs of certiorari, ib.

bills to perpetuate testimony, ib.
bills to discover evidence, ib. I. 433.

EQUITY, courts of, distinguished from law,
III. 429. 436. IV. 442.

jurisdiction of, in general, in cases of
accident, &c. III. 426.

writ of me ereat regno, when granted, I.
266. n. 28.

peers answer in, I. 9, 12. n. 4.401. n. 15.
ERIARCH, IV. 313.
ERROR, costs in, III. 400. 410. 476.
writ of, III. 407. 473. IV. 391.

where prosecuted, III. 410, 411. IV.
391.

n. 2.

bills of quia timet, III.4?7.
bills for delivery up of deeds, ib.
other bills, III. 427a. n.
infants, ib.
wards of court, ib.

specific performance of agreements, ib.
realty, III. 427b. n.
personalty, ib.
restraining waste, II. 125. n. 8.
trusts, III. 427 c. n.

curtesy of trusts are estates in, II.
127. n. 11.

lunatics, III. 427c. n.

commission of lunacy, ib.
lunatics' committee, III. 427d. n.
charities, ib.

executors, III. 427f. n.
marshalling assets, ib.
bankruptcy, ib.
friendly societies, III. 427g. n.
may order devisee to purchase lands to
be entailed, when, &c. II. 364, n. 27.
practice, III. 427g. n.
subpoena, ib.
answer, III.427.h.. n.
demurrer, ib.

amending bill, ib.
pro confesso, ib.
impertinence, III, 427i. n.
contempt, ib.
attachment, ib.
writ of rebellion, ib.

serjeant at arms, ib.
sequestration, ib.

distringas, ib.
master of rolls may send case for
judgment of court of law, III. 453.
n. 30.

how law of arises, I. 61.

compendium of law of, III. 426. n. 1.

does not lie from cinque ports or stan
naries, III.44. n. 20.
alteration of law relative to, III. 272.
n. 2.411. n. 4.

writ of, to reverse outlawry, III. 285.n.9.
for what writ of, lies, III. 407. n. 3.
from Ireland to house of lords, III. 410.
n. 5.

court of, in exchequer chamber, III. 410.
n. 6.

ESCAPE, III. 290. 415.
action for, III. 165.

assisting in, IV. 131.
offence of, IV. 129, and n.5.

vagrants, IV. 170. n. 19.
ESCHEAT, I. 303. II. 11. 72.89. 244. IV.
388. 413. 418.

writ of, III. 194.
ESCROW, II. 307.
ESCUAGE, II. 74. IV. 422.
ESPLEES, II. 535. III. 459.

ESQUIRE, rank in state, I. 406.
ancient mode of creation disused, I. 406.

n, 21.
sheriffs are such, I. 406. n. 22.
what servants of the crown are, I. 406.
n. 23.

militia officers not, ib.
barrister is, I. 406. n. 24.

son of, entitled to kill game, when, IV.
ESSOIGN, III. 277.

day of the term, III. 278.
ESTATE, in lands, II, 103.
term defined, II. 103. n. 2.
freehold, what, II. 104, n. 4.

fee conditional out of personal property,
II. 113. n. 18.

of freehold in futuro, II. 144, n. 7. 165.
n. 2.

t

law of natural, I. 37. n. 1.
united with law, I. 56. 62, n. 14.

divested by subsequent birth of heir, II.

equitable maxims, 1H. 426. n. 1.
of redemption, II. 159.

by purchase or descent, II. 208. n. 11.

208. n. 10.

per auter vie, its nature, II. 259. n. 2, 3.

of statutes, III. 431.
reserved, III. 453.

execution by statute of trust, II. 335. n.

courts of, in general, III. 50.45.
history of, III. 50. IV. 430.

assurance of, by private statute, II, 344.

60.
n. 1.
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ESTATE, repairs and improvements of, pri
vate act for, II. 345. n. 2.
fine of estate less than freehold, no bar, II.
356. n. 19.

possession not necessary to levy fine, II,
357. n. 20.

See further, title Fines.

-

though not so devised, subject to debts,
II. 378. n. 10.

when pass by will, though acquired after
execution of, II. 378. n. 11.

ESTATES of the kingdom, I. 156.
ESTOPPEL, II. 295. 308.
ESTOVERIIS habendis, writ de, I. 441.
ESTOWERS of a wife, ib.
common of, II. 35.
ESTRAYS, I. 297. II. 14.

ESTREAT of recognizance, &c. IV. 253.
296. n. 6.

EXCOMMUNICATO capiendo, writ de, III.
102.

deliberando, writ de, ib.
EXCUSABLE homicide, IV. 182.
EXECUTED contract, II. 443.
estate, II. 163.
fine, II. 353.
remainder, II. 168.
EXECUTION, civil, III. 412. 477, 8.

who may be taken in, III. 414, n. 4.

by imprisonment, satisfaction of debt,
III. 415. n. 5.

-

upon one of two defendants, III. 417. n.
9.

landlord's demand of rent, id. n. 10.

sheriff may summon jury to ascertain de
fendant's property, ib.
when lands cannot be taken under elegit,
III.4.19. n. 11.

ESTREPEMENT, writ of, III. 225.

possession delivered in elegit, id. n. 12.

EVIDENCE, in general, III. 367.

under an extent, III. 420. n. 14, 15.

of old deeds and wills, III. n. 23.

secondary, III. 368. n. 24.
declarations and hearsay, III.368. n. 25.
book entries, when admitted, III. 369.
n. 26.

de clerico admittendo, III. 412. n. 1.
criminal, IV. 403.
award of, IV. 263. 452.

plea in bar of, IV, 396.

precept of, IV. 403.

presumptive, III. 371. n. 33.

rule for, IV. 404.

notice to produce papers, &c. III, 382.

varying from judgment, IV. 179. 404.

n. 39.

by interrogatories, III. 383. n. 40.
difference of, in equity and law, III.437.
n. 12.

in criminal cases, IV. 356.

recognizance to give, IV. 296. n. 6.
stifling, offence of, IV. 126. n. 9, 10.
EX officio informations, IV. 308.
EX post facto laws, I. 46.
EXAMINATION in chancery, III.449.
of bankrupt, II, 481.
prisoners, IV. 296.
witnesses, III. 372.

trial by, III, 331.
EXCEPTIO, III. 310.
EXCEPTIONS, bill of, III. 372.

to answer in chancery, III. 448.
EXCHANGE, bill of, II. 466.
deed of, II. 323.

of goods and chattels, II. 446.
lands, II, 322.
EXCHEQUER chamber, court of, III. 56.
court of, III.44.

receipt of, ib.
EXCISE, I. 319.

hereditary, I. 288.
offences against, how tried, IV. 281.
EXCLUSION bill, I. 210.
EXCOMMUNICATION, III. 101.

when may be decreed, III. 100. n. 21.

action against judge for decreeing, III.
101, n. 22.

warrant of, IV. 404. vi.
writ of, IV. 403. vii.
of devises, II. 376.

uses, II, 333. .

process of, III. 279.410.
EXECUTIVE power, I. 190.
EXECUTOR, II. 503.
de son tort, II. 507.
of executor, II. 506.

his own wrong, II. 507.

right to fixtures as against heir, II. 281.
n. 24.

bound by covenants without being named,
II. 304. n. 17.

administration granted to guardian when
infant sole, II. 508. n. 23.

testator may appoint several to act sepa
rately, id. n. 24.
renunciation by, ib.
if out of country, administration granted
to creditor, II. 505. n. 26.

ultimate executor representative of every
preceding, II. 506, n. 28.

what may do before probate, II. 507. n.
29.

what may expend in funeral, &c. II. 508.
m. 31.

must prove will within six months, id. n.
32.

proof of will per testes, what, id. n. 33.
money in hands of deceased overseer re
paid in full, Il. 511. n. 41.
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EXECUTOR voluntary bonds postponed, ii.

facias, II, 444.
FACTO, king de...I. 204, 370. IV. 677.

511. n. 44.

debtor made executor when discharges

FACTOR, I. 427. see Agent, Master and

debt, II. 512. n. 45.

Servant.

giving preference to one over other cre

FACTORSHIP, cognizable in equity, III.

ditors, id. n. 46.

437.

legal and equitable assets, what, ib.
action against, for specific legacy, IL 512.

FAIR, I. 274. III. 218.

FALSE imprisonment, III. 127. IV. 218.

n. 48.

action of, III. 138.

when considered trustees for next of kin,

judgment, writ of, III. 34.407.

II. 514. n. 57.

his relation to residue, ih.
when liable to costs, III. 401. n. 14.
EXECUTORY contract, II. 443.
devise, II. 173. 334.
estate, II. 163.
remainder, II. 169.
EXEMPLIFICATION, II. 536.
EXEMPTIONS from tithes, II. 28.
EXCHEQUER, debt found due to crown,
how levied in Ireland, III. 262. n. 4.

condemnation of goods conclusive, id. n.5.
process in, law relative to, id. 287, n. 12.

return, action for, III. 111. 163.
verdict, III. 402. IV. 140.

weights and measures, IV. 157.
pretences, offence, &c. of, IV. 158. and
n. 11.

vagrants, when, IV. 170. n. 19.
rumours, when indictable, id. 149. 159.
-

n. 12.

-

FALSI crimen, IV. 89. 134. 156. 247.
FALSIFYING attainder, IV, 390.
coin. IV. 84.88.90. 98.

judgment, IV. 390. .
FAME, good or ill, IV. 256. 299.

court of error in, id. 410. n. 6.
EXIGENT, writ of, III. 283. IV. 319.

FARM, Il. 318.
signification of, II. 17. n. 3.

EXIGI facias, writ of, III. 283. xix. IV, 319.

FARRIER, common, action against, III.

EXILE, I. 137.
not civil death, I. 133. n. 11.

165.

-

when first a punishment, I. 137, n. 17.

transportation of offender, &c. IV. 362.
EXPECTANCY, estates in, II. 163.
EXPENSES, see Costs.

of prosecution, IV. 362.
witnesses, III. 369. IV. 362.
EXPORTATION of wool, &c. IV. 154.428.

EXPOSING person, offence of, IV. 65. n. 25.
170. n. 19.

FAVOUR, challenge to, III. S63.
FEALTY, I. 367.
oath of, II. 45. 53.86.

FEAR, putting in, IV. 242.
FEE, II. 45. 104. 106.
after a fee, II. 334.
ecclesiastical, III. 90.

farm rent, II. 42, 43. n. 52.
simple, II. 104. 521.525.
what words in will pass a, II, 108.
n. 12. II. 109. n. 13.

selling wife, ib.

disordered persons, IV. 162. n. 1.
EXPRESS condition, II. 154.
• contract, 11. 443. III. 154.
malice, IV.198.

warranty, II. 301.
EXTENDI facias, III. 420.
EXTENT, writ of, ib.

law relative to, III. 421, n. 15.
in chief, ib.
in aid, ib.

EXTINGUISHMENT of estates, II. 325.
EXTORTION, IV. 141.

EXTRA-parochial places, I. 114.
tithes, I. 284.
EXTRAVAGANTS, I. 82.

EYE, putting out, IV. 206, 207.
EY RE, chief justice in, III. 72.

justices in, III. 58. IV. 422,423.
killing them, IV. 84.
F

FA CIO ut des, II. 445.

in grant to corporation, II, 109, n. 14.
tail, II. 112. 525.
FEES to counsel, III. 28.
FEIGNED issue, III. 452.
FELO de se, II. 499. IV. 189.
FELON, II. 499.
FELONIOUS homicide, IV. 188.
FELONY, II. 284.
definition of, IV. 94.

appeal of, IV, 310.
compounding of, IV. 134.
misprision of, IV. 121.
punishment of, IV. 98.216. 222.
when trespass merged in, III. 6. n. 5.
FEME covert, I. 442. II. 292. 497.

See

Husband and Wife.

FENCING, IV. 193. n. 4.
FEODAL actions, III. 117.
tenures, II. 44.425.431.

among the Saxons, IV. 41S.
when received in England, II. 48, IV.
413. 418.

INDEX.

FINDING property, to whom belongs, no

FEOFFMENT, II. 310. 521.
FEORM, II. 318.
FER AE naturae, animals, II. 390.

owner appearing, I. 298. n. 10.

FERRETS, stealing of, IV. 236. n. 18. II.
391. n. 4.

FINE for alienation, II. 71. 89.
endowment, Il. 135.

in copyhold, II. 98.

FERRY, 11 I. 219.
FETTERS, IV. 300. 322.
FEUD, II. 45.

of lands, II. 118. 348. III. 157. 174. IV.

426.429.
executed, II. 353.

º

FEUDAL system, knowledge of, essential,

reversal of, when levied of copyholds, II.
368. III. 166.”

II. 44. n. 2.

when first reduced to writing, II. 48.
n. 4.

villenage opprobrious, II. 52. n. 6.
wardship of the lord, II. 67. n. 8.
lord's rights on marriage of ward, II. 69.
n. 10.
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cognizance de droit tantum II. 353.
concessit, II. 353.

FINES and Forfeitures, when grantable, III.

-

value of wardships and marriages, II, 70.
n. 11.

259. IV. 379.

in alienation and descent of copyhold, II.

tenure by cornage, II. 74, n. 13.
escuage, what, id. n. 15.
socage tenure explained, II. 80. n. 2.
by petit serjeantry still exists, II. 82.

98. n. 23, 24.

how and where acknowledged, id. 350.
n. 6.

-

levy of, by infant trustee or mortgagee, id.
351. n. 8.

n. 3.

tenure in gavelkind, how preserved, II.
84. n. 7.

lands in gavelkind may escheat, id. n. 8.
villein not protected by magna charta, II.
92. n. 16.

when wife must join, id. n. 9.
death of cognizor or cognizee, effect of,
id. n. 10.

proceedings when land lies in different
counties, id. 352. n. 11.

lord seized damages, recovered for maim
ing villein, II. 94, n. 17.
last claim of villenage, II. 96. n. 19.
FEUDATORY, II. 53.

sur done, grant et render, II. 353.
cognizance de droit, come ceo, &c. II. 352.

proclamations in, use of, id. n. 12.
running of, against infants, &c. id. 356.
n. 18.

entry to avoid, ib.

-

of estate less than freehold, no bar,id.n.13.

FEUDUM antiquum, II. 212. 221.
apertum, II. 245. .

possession not necessary, to levy, id. 357.
n. 20.

homorarium, II. 56. 215.
improprium, II. 58.

when and how passed, ib.

individuum, II. 215.

as to loss of documents of, ib.

maternum, II. 212. 243.
novum, II. 212. 221.

as to delay, ib.
acknowledgment of abroad, ib.

held ut antiquum, ib.
paternum, II. 243.

amendment of, ib.

by whom and how levied, ib.
ambiguity in, ib.
entry and non claim, ib.
money devised to purchase lands to be
entailed, paid to party who might
levy fine, id. S64. n. 27.
and see Title, Recovery.
of lands in ancient demesne, in what

proprium, II. 58.
FICTION in law, III. 43. 107.

FICTITIOUS plaintiff, IV. 134.
bail, III. 291. n. 32.
FIDEI commissum, II. 327.
FIDEJUSSORS, III. 108. 291.
FIEF, II. 45.
d'haubert, II. 62.

court levied, id. 368. n. 8.
for misdemesnors, IV. 377. 378.

FIERI facias, writ of, III.417. 478.
feci, III. 478.
FIFTEENTHS, I. 309.
FIGHTING, offence of, IV. 183, and n. 4.

FILIAL portion, II. 519.

FINGER, disabling, id. 206.
FIRE, see Arson, negligence in, I. 431. IV.
222.

action against hundred for loss by, III.

FINAL decree, III. 452.

161. n. 16.

judgment, III. 398.
FINDING of indictments, IV. 305.
things personal, II. 9.
property, owner not obliged to pay ex
penses of, I. 297, n. 9.
-

tenants' liability to landlord in case of,
id. 229. n. 7.

FIRE-bote, II. 35.
FIRE-ordeal, IV. 342.

FIRE-WORKS, id. 168, and n. 17.

INDEX.
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FIRST-fruits, I. 284. II. 67. IV. 107.

FISH, royal, I. 223. 290.
stealing in disguise, I. 144. IV. 236.
or attempting to steal, IV. 236.

FORGERY, how far instrument forged must
appear genuine, ib.
what instruments are subjects of, id. 248.
deeds, court rolls, ib.

FISHERY, common of, II. 34.
free, II. 39. 410. IV. 424.
several, II. 39.

bills, &c. ib.
bank notes, &c. ib.

FISHPOND, destroying, IV. 246.

seamen's wills, &c. id. 249. and n.

FITZHERBERT, I. 72. III. 183.

exchequer bills, south sea bonds, &c.ib.
69, 70.

FIXTURES, what are, and right to between

wills, ib. 249.

heir and executor, II. 281. n. 24.
between landlord and tenant, ib.
FLEETS, I.262. IV. 419.
FLETA, I. 72. IV. 427.
FLIGHT, IV. 387.

Mediterranean paper, ib.
stamps, ib. and n. 71.
marriage, &c. registers, ib, and n. 72.
plate stamps, &c. ib. 249.
corporation seals, ib.
private deeds, id. 250. n. 75.

FLOODGATES, destroying, IV.245. 144.5.
FLOTSAM, I. 293. III. 106.
FOENUS nauticum, II. 459.
FOLK land, II. 90.92.

FOOD, offence of selling short weight, IV.
158. n. 10.

forestalling, regrating, engrossing, &c. id.
159. and n. 12.

supplying unwholesome, id. 162. and, n.
2. III. 122. n. 10.

stinting apprentices in, IV. 197. n. 15.
id. 217. n. 13.
FOOT of a fine, II. 351. xv.

FORCE, injuries with and without, III.118.
when repellable by death, IV. 181.
FORCIBLE abduction and marriage, IV.
208.

to regain land, III. 5. n. 4, 179, n. 13.
entry and detainer, III. 179. IV. 148.
FORECLOSURE, II. 159.

FOREIGN bill of exchange, id. 467.
forgery, IV. 250. n. 75.
coin, forging it, id. 89.99. 120.
county, indictment in, id. 303.
dominions, I. 110.

prince, pension from, IV. 122.
service, id. 100.
FOREST, I. 289. II. 14.33. 414.
courts, III. 71.
laws, II, 416. III. 73. IV. 415. 420, 421.
423. 432. 437.

FORESTA, carta de, IV. 423. 425.

FORESTALLER, disseisin by, II. 170.
FORESTALLING, IV. 159.

FORETOOTH, striking out, id. 206.
FORFEITURE, I. 299. II. 153. 267.
for crimes, IV. 377. 381. 423, 424.

of copyholds, II. 284.
of goods and chattels, id. 420. IV. 386.
of lands, II. 267. IV. 381.

upon disclaimer of tenant, II. 275. n. 11.
FORGERY, IV. 247.

what false making sufficient, id. 247.
n. 58.

with what intent forgery must be com
mitted, id.

wills, id. 250a.m.

bills, ib.
notes, ib.

receipts, ib.
orders, id. 250b. n.

foreign bills, id. 250c. n.

FORGIVENESS by the prosecutor, id. 364.
FORMA pauperis, III.400.
FORMEDON, writ of, id. 191.
FORMS of law, unalterable, I. 142.
FORNICATION, IV. 64.
FORTS and castles, I. 163.

FORTUNE-tellers, IV. 62.
FORTY days' courts, III. 71.
FOUNDER of a corporation, I. 480.
FOUNDLING hospitals, id. 131.
FOXHUNTING, trespass in, III. 212. n. 10.
FRAMES, breaking of, &c. IV. 247. n. 57.
FRANCHISE, II. 37.

allowance of, III. 263.
disturbance of, id. 236.

royal, I. 302.
FRANCALMOIGN, II. 101.
FRANKED letters, I. 324.
FRANK-fee, II. 368. III. 166."

FRANK-marriage, II. 115.
FRANK-pledge. 1. 114. IV. 252.
view of, IV. 273.
FRANK-tenement, II. 104.
FRANK-tenure, II. 61.

FRATER consanguineus, id. 232.
uterinus, ib.

FRAUD, civil, where cognizable, III. 431.
437. 439.

-

criminal, IV. 158.
what vacates contracts, II, 444, n. 8.

FRAUDS and perjuries, statute of, I. 418.
II. 161. 243. 259. 297. 306. 337. 342.

364. 376. 448. 466. 500, 501. 515.
III. 159.420. IV. 439.

FRAUDULENT deeds, II. 296.
devises, id. 378.

FRAUNK-ferine, id. 80.
FREE Bench, id. 122.

INDEX.
FREE-bench distinction between dower, &c.
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GAME buying, selling, &c. II. 174b.

II. 129. n. 20.

as to seizing dogs, &c. id. 174g.
by justice, or lord of manor, ib.
by gamekeeper, ib.
by other persons, id. 174h.
by search warrant, ib.
summary convictions in, ib.
opinion of Blackstone denied, id. 175.

FREE fishery, id. 39. 417.
services, id. 60.
socage, id. 79.
warren, id. 38.417. IV. 415.
FREEHOLD, of title in, II. 104.
estate of, what, id. n. 4.

n. 27.

when cannot be put in abeyance, id. 107.
n. 8.

GAMING, IV. 171.

how granted in futuro, id. 144, n. 7. 160.

in public houses, id. 167, n. 14.
in other places, ib.
in general, id. 171. and n. 20.
in highways, &c. vagrancy, id. 170.

n. 2.

fine of estate less than, no bar, id. 356.
n. 19.

n. 19.

possession of, not necessary to levy fine,
id. 357. n. 20.

GAMING houses, id. 167, and n.14, 171.
GAOL delivery, IV. 270.
distemper, I. 346.
regulations of, in general, id. m. 18.
GAOLERS, appointment of, &c. I. 436.

see further Title, Fines.

leases, id. 120. 318.
FRESH suit, I. 297.
FRUIT, stealing of, IV. 233.
FULL age, I. 463.

and n. IV. 300.

FUMAGE, id. 325.

compelling prisoners to be approvers,&c.

FUNDS, public, id. 331.
FUNERAL expenses, II. 508.

when guilty of murder in cruelty, id. 197.

IV. 128.
n. 15.

FURANDI animus, IV. 230. 232.

FURIOUS driving, id. 217. n. 13.
FUSTIANS, stealing, id. 240.
FUTURO, freehold in, II. 144. 165.

GARDENS, robbing of, id. 233.
GARTER, knight of, I. 403.
GATE, stealing of, IV. 233.
GAVEL-kind, I. 74. II. 84. IV. 409. 413.
GENERAL, demurrer, III.315.
fund, I. 331.

GAGE, III. 280. iv.
estates in, II. 157.

imparlance, III.301.

GAME, property of in king, denied, id.
419.

issue, id. 305. IV. 338.

-

legacy, II. 512.
occupancy, id. 258.

unqualified person shooting another, in
pursuit of, liable same as qualified,
IV. 27. n. 6.

sessions, IV. 272.
statute, I. 85.
tail, II. 113. vi.
verdict, III. 378. IV. 554.
warrant, IV. 291.

killing of, in general, id. 174. and n. 25.
what persons qualified for, ib. 174a.
II. 417. n. 11,12.

gamekeepers, &c. ib. II. 418. n. 13.
certificate required, id. 174b.
laws affecting all persons, ib.
hares, ib.

pheasants and partridges, id.
moor game, grouse, &c. id. 174c.
deer, ib.
rabbits, id. 174d.
wild fowl, ib.
bustards, &c. ib.

herons, bitterns, and shovelards,
ib.

hawks, swans, &c. ib.

sporting in corn, ib.
poaching in night, ib.
laws, particularly affecting unqua
lified persons, id. 174e.
penalties for using guns, dogs,

GENTLEMAN, I. 405, 406.

GIFT of chattels, personal, II. 441. and n.
GIFT of chattels, real, II. 440.
lands and tenements, II. 316.
GILDA mercatoria, I. 473.
GLANVIL, I. 72. IV. 421.
GLEANING, III. 212.

GOD and religion, offences against.
apostasy, IV. 43.
heresy, id. 44.
against church, id. 50.
reviling ordinances of, id.
nonconformity, id. 51.
absenting church, id. 52.
mistaken zeal, ib.

protestant dissenters, id. 53.
papists, id. 54.
popery, id. 55.
popish recusants, id. 56.
priests, id. 57.

&c. ib.

unqualified persons sporting with
others, id. 174b.
WOL, IW.
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GOD, observations on laws against popery
IV. 402. and 57.

other regulations, id. 58.
blasphemy, id. 59.
swearing, &c. id.
witchcraft, sorcery, &c. id. 60.
impostors, id. 62.
simony, id.
sabbath-breaking, id. 63.
drunkenness, id. 64.
lewdness, &c. id.
bastard children, id. 65.

GOOD behaviour, security for, id. 251, 256.
consideration, II. 297.

GUARDIAN marrying ward of chancery, I.
463, n. 11.

when child of age, id. 463, n. 13.
infant must appear, and defend by guar
dian, id. 464. n. 15.
GUERNSEY, island of, id. 107.

GUNPOWDER, hindering its importation,
IV. 168.

keeping or carrying it illegally, IV.168.
and n. 18.

GYPSIES, id. 165. 4. m. 2.

HABEAS corporajuratorum, III. 354.
corpus, I. 135. and n. 15.
act. id. 128. III. 155. IV.438.

GOVERNMENT, contempts against, iv.
123.

ad deliberandum, III. 130.

faciendum et recipiendum, id. 130.

its original, I. 48.
GRAIN, see Corn.
GRAND assise, III. 341. 351. IV. 422.

prosequendum, id. 130.
respondendum, id. 129.

coustumier of Normandy, I. 107.
juror, disclosing evidence, IV. 126.
jury, id. 302.

satisfaciendum, id. 130.

in attaint, III. 351.404.

larceny, IV. 229.
serjeanty, II. 73.
GRANTS, of title by, II. 9.
of chattels, personal, id. 441. and n.
real, id. 440.
lands and tenements, II. 317.

the king, id. 346. and n.
GREAT council, I. 147.

seal of the king, II. 346. III. 47.
counterfeiting it, IV. 83.
tithes, I. 338.

GREGORIAN code, id. 81.

GREENHOUSE, robbery of, IV. 233. n. 8.
GROSS, advowson in, II. 22.
common in, d. 34.
villein in, id. 93.

GUARANTEE, when valid and binding, III.
159. n. 14.

GUARDIAN ad litem, III.427.
and ward, I. 460.
at common law, id. 461.

by custom, id. 462.
nature, id. 461.
statute, id. 462.

for nurture, id. 461.

in chivalry, id. 462. II. 67.
socage, II. 88.
testamentary, I. 462.
who may appoint guardian, id. 460. n. 3.
7, 8.

widow guardian in socage, id. 461. n. 5.

king universal guardian of infants, id.
462. n. 8.

king delegates this guardianship, to lord
chancellor, ib.

subjiciendum, id. 131.

testificandum, id. 130, and n.
cum causa, id. 77.

HABENDUM of a deed, II, 298. 521, 522.
524.

HABERE, facias possessionem, III. 412.
seisinam, id. 412.

HABITATION, offences against, IV. 220.
property in, II.4.
HACKNEY coaches and chairs, I.327, and n.
HEREDITASjacens, II. 259.
HERETICO comburendo, writ de, IV. 46.
439.

HALF blood, I. 194. II. 227.
HAME secken, IV. 223.
HAMLET, I. 115.
HANAPER office, III. 49.

HAND, burning in, IV. 367. 369. 371.
377.

disabling, IV. 206.
holding up, id. 323.
loss of, id. 125. 154, 276, 377.
sale, II. 448.

writing, similitude of, IV, 358.
HANGING, id. 376.
HANOVER, I. 110.

-

HARBOURS, notice of erecting pier, &c.
near, 1.264. n. 24.
injuries to, IV. 144, n. 6.
HARD-labour, punishment of, id. 377. n. 4.
HARES, stealing them, id, 239.
sporting them, id. 170, n.
HAVENS, I. 264.

HAWKERS and pedlars, without licence,
vagrants, &c. IV. 170. n. 19.
HAWKS, stealing of, id. 236. 170. n.
HAY-bote, II. 35.

HEAD of the church, I. 279. IV. 430.

guardian's power and duty, I.463, n. 9.

HEADBOROUGH, I, 115.

testamentary guardians, id. 463, n. 11.

HEALTH, id., 124,

INDEX.
HEALTH, injuries to, III. 122. and n.
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HEIR, rule in Shelley's case, II. 242. n. 3.

offences against public, IV. 161.

in what cases attainder shall not preju

HEARING in equity. III. 451.

dice, id. 251. n. 13.

HEARSAY evidence, id. 368.
HEARTH money, I. 326.
HEDGE-bote, II. 35.

estates per auter vie, id. 259, n. 2, 3, 4.
right to fixtures, as against executor, id.

HEDGE stealing, IV. 233.

mandamus to admit to copyhold, id. 370.

281. n. 24.

HEIR see “Descents.”

n. 12.

law inclines in favour of, I. 449. n. 8.

tender of himself for admittance, id. 371.
n. 13.

law of descents, &c. II. 201.

when lord may be guardian of copy

disinherited only by plain intention, id.
381. n. 16.

hold heir, id. 98. n. 22.

when “heirs” not necessary in grant of

heir, sued as such, privileged from arrest,
III. 289 a.. n. 18.

fee simple, id. 108. n. 11.

in wills, fee may pass without words of

HEIRESS, stealing of, IV. 208.
HEIR-looms, II. 427.

limitation to, id. 108. n. 12.

in grant to corporation, effect of “heir,”

pictures, books, &c. devised as, id. 428.
n. 5.

id. 109. n. 14.

HELPING to stolen goods for reward, IV.

apparent, and presumptive, id. 208.

132.

estate devested by subsequent birth of, id.
208. n. 10.

nature of seisin, in ancestor, affects, id.
208. n. 11.

when father may inherit to son, id. 210.
n. 13.

son of subsequent, preferred to daughters
of prior marriage, id. 213. n. 15.
law of primogeniture discussed, id. 214

HENGHAM, I. 72. III. 409. IV. 427.
HENRY, I. his laws, IV. 420.
HEPTARCHY, Saxon, id. 410.
HERALDRY, III. 105.
HERALDS, id. 105.
books, id. 105.
HEREDITAMENTS, II. 17.

HEREDITARY right to the crown, I. 191.

n. 17.

209.

daughters by different venters may in
herit together to co ymon parent, id.
214. n. 18.

HERESY, IV. 44.

representative proximity preferred, id.

HERIOTS. II. 97. 422.

HERITABLE jurisdictions. II.74.
HERETOCHS, I.397. 409. IV. 413.

219, n. 20.

seising of, III. 15.
when payable, II. 422. n. 1.

doctrine of representation discussed, id.

reunion of divided estate, what payable,

220. n. 21.

ib.

when collateral descent takes place, id.
220. n. 22.

HERMOGENLAN code, I. 81.

rules applicable to descents, id. 220. n. 24.
who are of same blood, id. 220. n. 25.
new kind of inheritance not allowed, id.

HERONS, killing, &c. IV. 174d. n.
HIGH commission court, III. 67. IV. 42.
433. 439.

of England, I. 355. IV. 268.

union of legal and equitable estate, id.
222. n. 27.

his court, III. 68. IV. 267.
misdemesnors, IV. 121.

when several estates meetin one, and then
descend to several heirs, id.222. n. 28.

steward of Great Britain, his court, IV.
261. 348.

what necessary to constitute good title,
id. 223. n. 29.

in parliament, IV. 260.263.
Oxford, his court, IV. 277.

doctrine of consanguinity discussed, id.
225. n. 31.

-

constable, I. 355.

222. n. 26.

treason, IV. 75.

*

sister of whole, preferred to brother of

trials in IV. 351.440.

half, blood, id. 227. n. 33.
exclusion of half blood, cruel, id. 233. n.

HIGHWAYS, surveyors of, I.357.

36.

classes of kindred, male stocks preferred,

rights of, II. 35.
annoyances in, IV. 167.
robbery in or near, IV. 243.

how, and by whom created, II. 35. n. 35.

id. 235, n. 37.

preference of class 11 to class 10 disputed,
id. 240. n. 41.

surveyors of duties, &c. I. 357.
rights to, II. 35.
annoyances, &c. in IV. 167.
-

devise a nullity, of same estate as would

nuisance in, who may abate, III. 5. n. 6.

take as heir, id. 241, n. 2.

2N 2.
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HIGHWAYS, robbery in or near, IV. 243.
HIRING, II. 453.

HISTORY of the law, IV. 407.
HOGS, keeping them in towns, IV. 167.
HOLDING over, II. 151. III. 210, 211.
HOMAGE, II. 53.
ancestral, id. 300.

by bishops, I. 284. 379. IV. 421.
liege, I. 367.
of a court baron, II. 91.

simple, I. 367.
HOMICIDE, IV. 177.

justifiable, IV. 178.
of necessity, ib.
by permission, id. 179.

for advancement of justice, ib.
to prevent crime, id. 180.
in defence of chastity, &c. id. 181.
excusable, id. 182.

by misadventure, ib.
in self-defence, id. 183.
felonious.

self-murder, id. 189.
manslaughter, id. 191.
voluntary, id. 192.
involuntary, ib.
murder, id. 194. et seq.
HOMINE replegiando, writ de, III. 129.
HONORARY feuds, II. 56. 215.

HONORIS respectum, challenge propter, III.
261. IV. 352.

HONOUR, court of, id. 104.

of a peer, id. 402.
or dignity, id. 271.
seignory, II. 19.
HOP-binds, destroying, IV. 246.
HORSE-rades, id. 173.

HUNDREDORS, challenge for defect of,
III. 359. IV. 352.

HUNGER, IV. 31.
HUNTING, see Game, III. 213.

by inferior tradesmen, id. 215. 401.
night or in disguise, IV. 143,144.
HURDLE, id. 92.377.

HUSBAND and wife, of requisites of mar
riage, and consequences in general,
I. 433. to 445.

law as to separation, III. 94, and n.
may agree to live separate, I.440. n. 37.
adultery, recrimination bars divorce, id.
441. n. 38.

divorce in parliament, id. 441. n. 39.
decreeing alimony, id. 441. n. 40, 41.

cannot in law make gifts to each other,
id. 442, n. 43.

when may in equity, id. 442. n. 43.
marriage, how far vacates bonds and
agreements, id. 442. n. 44.
contracts by wife, when bind husband, id.
442. n. 46.449. n. 5.
when husband liable to wife's debts after

her death, id. 443. n. 47.

of actions by, id. 443. n. 48.
against, ib.
where may or must sue, or be sued alone,
ib.

when not to be witnesses for each other,
id. 443. n. 50.

equity will, in some cases, allow suits be
tween, id. 444, n. 51.

admittance to copyhold of wife, II. 366.
n. 6.

-

appointment, as by will, of her lands, id.
375. n. 3.

HORSE-stealing, id. 238.
HORSES, sale of, II. 450.

assignment by husband of wife's estate,

warrants of, III. 165. n. 22.
ill-treatment of, IV. 246. n. 49.
HOSPITALS, I. 471.474.
their visitors, id. 482.

husband administrator to wife, id. 435.n.6.

HOTCH-potch, II. 190. 517.

parate estate of, ib.
when may dispose of bequest without

HOT-house, robbery of, IV. 233. n. 8.
HOUSE, immunities of, IV. 223.
larceny from, IV. 240.
persons found in, for unlawful purpose,
IV. 170. n. 19.

HOUSE-bote, II. 35.
HOUSE-breaking, see Burglary.
instruments having in possession, IV. 170.
n. 19.

HOUSE-tax, I. 325, 326.

HUE and cry, IV. 293.
HUNDRED, I. 116. IV. 411.

action against, for robbery, &c., III. 160.
IV. 246. 293.

court, III. 34. IV. 411.

id. 433. n. 2.

husband may dispose of paraphernalia of,
id. 436. n. 10.

profits and savings in housekeeping, se
husband, II. 497. n. 11:

when may dispose, as by will, of separate
estate, id. 498. n. 12.

what property of wife forfeited by adul
... tery, id. 138. n. 35.
dower barred by adultery, ib.
take as one only in joint tenancy, id. 182.
n, 5.

join in fine, &c. to bar dower, &c., id.351.
n. 9.

as to property of wife before marriage, id.
434. n. 4.

injuries to, III. 139.
assault by, in defence of, id. 3, n. 2.
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IMPOTENCY, I. 434.

other's crimes, IV. 28. n.8–10. I.444.

IMPOTENTIAE, property, ratione, II, 394.

n. 52.

IMPRESSING seamen, I. 420.
IMPRISONMENT, I. 134. 136. IW. 377.

principal and accessory, IV. 28.
public sale of wife, IV. 65. n. 25.
deserting wife, vagrancy, id. 170. n. 19.
surety of peace, id. 254.
HUSTINGS, court of, in London, III. 80.
HYDAGE, I. 311.
HYPOTHECA, II. 159.

JACTITATION of marriage, III. 93.
IDENTITY of person, IV. 396.
IDIOT, I. 303. II. 291.

wills by, II. 496.
cognizance of, III. 427.
inspection of, id. 332.
marriage of, I. 438.
when liable for crimes, 24. and id. n. 2.

IDIOTA inquirendo, writ de, I. 104.
IDLENESS, IV. 169. and n. 19.
JEOFAILS, III. 407. IV. 375.439.
JERSEY, island of, I. 106.
JETSAM, I. 293. III. 106.
*
JEWS, I. 375. IV 373.
children of, I. 449.

IGNOMINIOUS punishments, IV. 377.
IGNORAMUS, id. 305.

IGNORANCE, when it excuses crime, id.
27.

ILLEGAL conditions, II. 156.
IMAGINING the king's death, IV. 76.

IMBEZZLING king's armour or stores, IV.
101.

public money, id. 121.
records, id. 128.

in general, see Larceny.
IMMEDIATE descent, II. 226.

states of the empire, II. 60.
IMMORALITY, public offence of, IV. 65.
n. 25.

IMPARLANCE, III. 299. 301.

IMPEACHMENT in parliament, IV. 259.
not affected by prerogative or dissolution
of parliament, I. 185. n.89.
of waste, II. 283. v.
IMPERIAL chamber, III. 39.
constitutions, I. 80.

crown and dignity, id. 242.

IMPEDIMENTS of marriage, id. 434.
IMPLICATION, II. 381.
IMPLIED condition, id. 152.
contract, id. 443. III. 159.
malice, IV. 200.

warranty, II. 300.
IMPORTING agnus dei, crosses, &c. IV.
115.

4S6.

-

-

beyond sea, I. 137. IV. 116. false, see False Imprisonment.
of debtor by court of requests, III. 81.
n. 23.

-

on mesne process, id. 290. n. 22.
execution by, satisfaction of debt, id. 415.
n. 5.

-

IMPROPER feuds, II, 58.
IMPROPRIATIONS, I. 386.
INCAPACITIES, IV. 377.
INCENDIARIES, IV. 220, see Arson.
INCEST, id. 64.
INCHANTMENT, id. 60.

INCIDENTAL prerogatives, I. 240.
INCLOSURES, destroying, IV. 247.
INCOMPLETE judgments, III.397.
INCORPORATION, power of, I. 472.474.
INCORPOREAL hereditaments, II. 20.

INCORRIGIBLE roguery, IV. 169. see
Wagrants.
-

INCUMBENT, I. 392.

INCUMBRANCES, covenant against, II.
529.

INDEBITATUS assumpsit, III. 155.
INDECENCY, public offence of, 65. n. 25.
vagrants, IV. 170. n. 19.
INDEFEASIBLEright to the throne, I.195.
INDENTURES, II. 295,
of a fine, id. 351. xv.
INDIA, misdemeanors in, IV. 305.
INDICAVIT, writ of, III. 91.
INDICTABLE, what, IV. 218.

INDICTMENT, id. 302. id. Appendix.
form of, id. 306. and n. 15.

copy of, III. 126. IV. 351.
locality of, IV. 303.
INDIVIDUALS, offences against, id. 176.
INDORSEMENT of bills and notes, II.468.
IV. 441.

INDUCTION to a benefice, I. 391. II. 312.
IV. 107.

INDUSTRIAM, property per, II. 391.
INFAMOUS witness, III. 370.

INFANT, carnal knowledge of, IV. 212.
cognizance of, III.427.
evidence by, IV. 214.
inspection of, III. 332.
in ventre sa mere, I. 129, 130. II. 169.

rights, &c. of parent and child in general,
I. 446. et seq.

rights, &c. of guardian and ward, id. 463.
et seq.

counterfeit money, id. 84.89.
IMPOSSIBLE condition, II. 156.

when must appear and defend by guar

IMPOSTURES, religious, IV, 62.

contracts by, void, id. 466, n. 22, 23.

dian, id. 464. n. 15.
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INFANT, may bind himself for necessaries,
I. 466. n. 25.

when privileged from arrest, III. 289.

their ability to convey or purchase, II.
~.

INSOLVENT debtors, id. 484. III. 416.

291.

n. 18.

relief under lords' act, id. 416. n. 6.

-

wills by, II. 496.
admittance to copyhold of, id. 366. n. 6.
when liable for crimes, IV. 22. 24. In. 1.
id. 158. n. 10.

who may compel surrender of effects, id.
416. n. 7.

INSPECTION, trial by, id. 351.
INSTALMENT, II. 312.

instigating children to crimes, id. 40. n.9.
stinting, &c. in food, &c. id. 217. n. 13.
child stealing, id. 219. n. 14.

INSTANTER, trial, IV. 396.
INSTITUTES of Justinian, I. 81.
INSTITUTION to a benefice, I. 390. II. 23.
IV. 107.

INFEODATIONS of tithes, II. 27.

INFLUENCE on elections to parliament, I.
178.

INSURANCE, II, 458.460,461. and n. III.
74. IV. 441.

INFORMATION, compounding of, IV. 135.

by grantee of annuity, II. 461. n. 32.
INTERDICTUM, III. 442.
INTERESSE termini, II. 134.
INTENT, see Malice.

criminal, id. 308. 429. 436.

er officio, III.427. IV. 308.
for charities, III. 427.
in crown office, IV. 308.
ecclesiastical courts, III.101.

in larceny material, IV. 232. n. 5.
INTEREST on bankrupt's debts, II. 488.
legacies, id. 514.

exchequer, id. 261.
nature of, quo warranto, IV. 812. 441.

or no interest, insurance, id. 459,460.

rem, III. 262.

of money, in general, id. 454.

of superstitious uses, id. 428.

usurious, law relative to, id. 463. n. 34.

INFORMER, common, II. 437. III. 161.
IV. 308.

-

INFORTUNIUM, homicide per, IV. 182.
INHERITABLE blood, II. 246.
INHERITANCE, id. 11.201.
canons of, id. 208.

estates of, id. 104.
INITIATE, tenant by courtesy, id. 127.
INJUNCTION in equity, III.443. and n.
INJURIES, civil, id. 2.
with and without force, id. 118.

INLAND bill of exchange, II.467.
INMATES, IV. 168.

-

INN of court and chancery, I. 23.25.
call members to the bar, id. 20. 26. n. 7.
exercises in, abandoned, id. 18.23. n. 6.

temples not out of London, id. 108. 114.
m. 30.

INNKEEPER, cannot recover treating bills
at election, I. 179. n. 60.

on bond for purchase of foreign estate
usurious, id. 464, n. 36.

is due on pecuniary legacy, when, td. 518.
m. 54.

INTERESTED witness, III. 370.
INTERLINEATION in a deed, II. 308.
INTERLOCUTORY decree in ecclesiastical
courts, III. 101.

chancery, id. 452.
judgment, id. 448.
INTERPLEADER, bill of, ib.
INTERPRETATION of laws, I. 58.
INTERREGNUM, id. 196.249.
INTERROGATORIES, examination on,
III. 383, 438. IV. 287.

in chancery, III.449.
INTESTACY, II. 494.

INTESTATES, their debts and effects, IV.
425. 428.

INTRUSION, information of, III. 261.

INNS, disorderly, IV. 167.

on freehold, III. 169.
writ of, III. 183.
INVENTORY of deceased's effects, II. 510.
INVESTITURE, II. 209.
of benefices, II. 23.
feuds, 11. 53.
*
lands, II. 311.

INNUENDO, III. 126.
INOFFICIOUS testament, I. 447. II. 502.
INQUEST of office, III. 258. IV. 301. 424.

INVOLUNTARY manslaughter, IV, 192.
JOHN, king, his resignation of the crown to
the pope, IV. 107. 111.

action against, III. 165,166.
answerable for property of guest, I. 430.
n. 18.

hotel keeper is liable as, ib.
not bound to supply post horses, III.
165. n. 21.

prosecutions on, IV. 301, 302. 274, and
n. 24.

INQUISITIO post mortem, II. 68. III. 258.
INSIDIATIO viarum, IV. 374.

INSIMUL computassent, III. 164.
INSOLVENCY, act of, II, 484.

-

JOINDER in demurrer, III. 315.
of battle, id. 459.

issue, id. 315.464. IV, 340, id. Appen.
JOINT-tenancy in lands, II. 180.
how created, and distinguished from te
nancy in common, II. 180. n. 2.

487

INDEX.
JOINT tenancy, where interest respectively

JUDGES, seats not vacated by demise of
crown, I. 267. n. 32.

conditional, II. 181. n. 3.
where interest commences at different

vice-chancellor's rank and salary, I. 405.
n. 20.

periods, id. 181. n. 4.

husband and wife take as one only, in,

may

amend record, &c. at assizes, III.

59. n. 45.

II. 182. n. 5.

demise by joint-tenants, II. 183, n. 6, 7.
account and partition, how obtained, II.

may now hold assize where born, id., n.59.
46.

may open commission after day appointed,

184. n. 8, 185. n. 9, 10.

where conveyance by one severs, II. 186.

id. n. 47.

party judge in own cause, III. 298. n. 17.

n. 11.

where must sever first, then may convey,

JUDGMENT, II. 535. III. 395. 460, 461.
466.

id. n. 186.12.

in things personal, II. 399,
JOINT-tenant, king cannot be, II. 409.

action on, III. 160. 421.

JOINTURE, II. 137. 180. v.

relieved against in equity, III, 437.
when affected by fraud, remedy against,

estate durante viduitate, is a good, id. 137.

property by, II. 436.

III. 24. n. 3.

n. 31.

bar of dower by equitable, id. 137. n. 32.
not forfeited by adultery, II. 138. n. 35.

binds land, as against purchasers, ib.
action on, III. 160. n. 15. 421.

of non pross, III. 296, n. 9.

IRELAND, I. 99.

union with England, I. 98, n. 15.
members added to parliament for, I. 156.

motion in arrest of, III. 393. n. 4.

when may be arrested, III. 395. n. 6.

by default—writ of inquiry, III.397. n. 9.

n. 10.

acts regulating elections, I. 180. n. 68.
rank of nobility guarded by 31 Hen.VIII.
I. 272. n. 37.

IRISH peer privileged from arrest, III. 289a.

death of party before, III. 399. n. 10.
in criminal cases, IV. 375, n.
JUDICES ordinarii, III. 315.

JUDICIAL power, I. 267.269.
writs, III. 282.

n. 18.

IRON, stealing, IV. 233.
receiving stolen, IV. 133.
IRONS, to secure prisoners, IV, 300.322.
ISLANDS, II. 261.
ISLE of Man, purchased from duke of Athol,
I. 101. 106. n. 18. '

decisions binding in subsequent cases, I.
62, n. 2. 63. n. 3.. 64. n. 4.

JUDICIUM Dei, IV. 341, 342.

ferri, aquae, et ignis, IV, 344.
parium, III. 350.
JURE divino, right to the throne, I. 191.
tithes, II. 25.

of Ely, see Ely.

JURE, king de, I. 204. IV. 77.

ISSUABLE terms, III. 353.
ISSUE at law, III. 313, 314.
collateral, IV. 396. v.

JURIS utrum, writ of, III. 252.

JURISDICTION, encroachment of, III. 111.

of courts, settled by Edw. I.425,426.

feigned, III. 452.
in criminal cases, IV, 399.
equity, III, 448.
joinder of, III. 315.464. IV. 340.

JURORS, fining or imprisoning, IV, 361.

tender of, III. 313.

JURY, trial by, in general, III. 349. 414.

ISSUES on a distringas, III. 280.
ITINERANT courts, IV. 411. 422.

justices, III. 59. IV. 422.
JUDGES, I. 267. III. 25. IV. 440.

their discretionary power, I. 62, n. 2.
number of, at different periods, III. 40.
n. 12.

plea to, III. 301. IV. 333.
incompetency of, I. 5.8. n. 2.
441.

abused, when, I. 5.8, n. 2.
of court of sewers, III. 73. n. 6.

law relative, consolidated, III. 356a.m.5.
qualifications, ib.
jury lists, III. 356b. n.
returns, III. 356c. n.

-

assaulting them, IV. 125.
how council for prisoners, IV. 355.
killing them, IV. 84.
their commissions, I. 267.

threatening or reproaching them, IV.
126.

how construe statutes, I. 81.88, n. 21.
examine witnesses on bills referred to
them, I. 182. n. 76

jurors' book, III.356d. n.
panel, ib.
summons, ib.
view, III.357. n.
ballot, ib.

challenges, ib.
special juries, ib.

high treason, III. 357 a.m.
tales de circumstantibus, ib.
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JUSTICES of the peace act ministerially or

JURY, juries de medietate, ib. III.357a.m.
fines, ib.

penalties, III. 357b. n.
legal proceedings, ib.

judicially, I. 354. n. 30. when liable to
action, &c. ib.

jurisdiction of, in tithe cases, III. 89.

-

n. 6.

venue, III. 357c. n.
writ of attaint, ib.

saving and repealing clauses, ib.
adjournment pending trial, III. 375. n.
35.

antiquity of trial by, id. 375. n. 36.
effect of withdrawing juror, III. 376.
n. 37.

relative to church-rates, III. 91.
JUSTICIES, writ of, III. 36.

JUSTIFIABLE homicide, IV. 178.
JUSTIFICATION, special, III. 306.
JUSTIFYING bail, III. 291.

-

in criminal cases—of the grand jury, &c
IV. 302 to 306.

JUS accrescendi, II. 184.
ad rem, II. 312.
duplicatum, II. 199.
jiduciarium, II. 328.

imaginum, I. 406.
in re, II. 312.

legitimum, II, 328.
patromatus, III. 246.
praetorium, III. 50.
precarium, II. 328.
JUSTICE, free course of, I. 141.
homicide in advancement of, IV. 179.

king the fountain of, I. 266.
neglect or refusal of, III. 109.
offences against, IV. 128.
injuring records, &c. IV. 128.
gaolers making persons become ap
provers, ib.
obstructing process, id. 129.
escapes, ib.
breach of prison, id. 130.
rescue, id. 131.

returning from transportation, id. 132.
taking reward to help to stolen goods, ib.
receiving stolen goods, ib.

KEEPER, lord, III. 47.
KIDNAPPING, IV. 219. and n. 14.
-

KILLING, what amounts to homicide, IV
196. and n.

can do no wrong, I. 246. III. 254. IV. 32.
compassing or imagining his death, IV.76.
his councils, I. 227.
counsel, III. 27.

courts, contempts against, IV. 124.
dignity, I. 241.
duties, I. 226.

enemies, adhering to, IV. 82.
government, contempts against, IV. 123.
grants, Il. 346.
money, counterfeiting, IV. 84.
palaces, contempts against, IV. 124.
perfection, I. 246.
perpetuity, I. 249.
person, contempts against, IV. 123.
pleasure, how understood, IV. 121.
power, I. 250.
prerogative, I. 237.
contempts against, IV. 122.
felonies against, IV. 98.
his prerogative in debts, judgments, and

theft-bote, id. 133.

barretry, id. 134.
maintenance, id.

champerty, id. 135,
compounding informations, id. 136.
conspiracy, ib.
threatening letters, id. 137.
perjury and subornation of, ib.
bribery, id. 140.
embracery, ib.

-

KINDRED, how numerous, II. 205.
KING, I. 190.

executions, III. 420.

revenue, extraordinary, I. 306.
ordinary, I. 281.
royal family, I. 219, 225.
, seals, II. 346, 347. III. 47.
counterfeiting, IV. 83.89.
silver, II. 350.

sovereignty, I. 241.
title, I. 190.

negligence of officers, ib.
oppression of officers, id. 141.

contempts against, IV. 123.
ubiquity, I. 270.
injuries to or by, III. 254.
levying war against, IV. 81.

extortion, ib.

refusal to advise or assist him, IV. 122.

false verdict, ib.

JUSTICE-seat, court of, III. 72.
JUSTICES of the peace, their rights in ge
neral, I. 338 to 364.

liability of, I. 6.9. n. 3.

when may act in several counties, I. 352.
n. 30.

qualification of, id. n. 31.

parliament meets on death of, I. 150 n.
5, 187. n. 91.

refusal of assent to bills, I. 184. n. 85.
assent to bills endorsed thereon, I. 184. n.
86.

ordered mode of promulgating statutes, I.
185. n. 87.

INDEX.
KING, Burke's remarks on altering the suc
cession, I. 195. n. 5.
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LANDLORD and tenant, when tenant to

pay rent though premises burnt down,

Charles II.'s reign dated from death of
Charles 1st, I. 196. n. 6.
Scotch Covenanters to James 2d, I. 211.
n. 8.

-

cabinet council of, I. 229. n. 2.

privy council, I. 230. n. 6, 7.
is governed by law, I. 233. n. 1.
must subscribe declaration against po
pery, I. 234. n. 2.
rights and powers of, for benefit of peo

II. 282. n. 25.

covenants to use straw, &c. on land, bind
ing against sale by sheriff, II. 403.
m. 11.

land-tax, by whom payable, I. 311. n. 19.
distress for rent, See Distress, III. 6.
n. 8.

produce not saleable under execution, III.
7. n. 11.

forcible entry, on tenantholding over, III.
179. n. 13.

ple, I. 237, n. 2.
exceptions to rule nullum tempus occurrit
regi, I. 247. n. 9.
plea to action at suit of, I. 262. n. 19.
cannot erect additional court, I. 267.
n. 30.

observation of Geo. III. as to making
judges independent, id. 267. n. 32.
prerogative to pardon, I. 268. n. 33.
cannot disturb the order of precedency,
I. 272. n. 37.

bail in ejectment, tenant holding over,
III. 205. n. 10.

non-payment of rent, III. 206. n. 11.
desertion of premises, ib.
parish houses, ib.
double rent and double value, III. 210.
n. 7.

accidents by fire, which liable, III. 229.
n. 7.

LAND-tax, I. 309. IV. 423.

civil list, I. 332. n. 45.

its amount, and by whom payable, I. 311.

number of his chaplains unlimited, I. 392.
n. 42.

n. 19.

LAPSE, II. 276. IV. 107.

power over naval and military sentences,
I. 417. n. 10.

LAPSED legacy, II. 513.
LARCENY, IV. 229.

KING'S bench, court of, III. 41. IV. 265.

justices of, killing them, IV. 84.
KNIGHT bachelor, I. 404.
banneret, I. 403.
of the bath, ib.

appeal of, IV. 314.
sIMPLE, IV. 280. n. 1.

there must be a taking, ib.
general rules, ib.
servants, ib.
clerks, IV. 230c. n.

garter, I. 410.
shire, his electors, I. 172.

to be returned on a lord's jury, III. 359.
KNIGHT'S fee, I. 404. 410. II. 62.
KNIGHTHOOD, I. 404. II. 69. IV. 437.
KNIGHT-service, II. 62.

LABOUR, foundation of property, II. 5.

agents, bankers, IV. 230d. n.
manufacturers, ib.

officers of bank of England, IV. 230e.
n. 234.

public officers in general, ib.
servants, &c. in post-office, id. and 234.
n. 12.

hard, l V. 370, 371. 377. n. 4.
LABOURERS, I. 407. 426.
LACHES, I. 247.
of infant, I. 465.

lodgers, IV. 230e.
party stealing his own goods, IV.

LAESAE majestatis crimen, IV. 75.89.
LAESIONE fidei, suit pro, III. 52.

taking must be against owner's consent,

its courts, III. 78.

there must be a carrying away, IV.
231. n. 3.

duchy of, its courts, III. 78.
-

property in, II. 7.
*
force to recover possession, &c. III. 5.
n. 4.

real actions for recovery of, III. 167. n. 1.
disseisin, what, III. 169. n. 4.

LANDLORD and tenant, see Rent, Lodger,
what are, and right to, fixtures, II. 281.
n. 24.

Il.

ib.

LAITY, I. 396.

LANCASTER, county palatine of, I. 117.
LANDS, II. 16, 17.

of South-sea company,
IV. 234.

also a felonious intention, IV. 232.
n. 5.

and the stealing must be personal, IV.
232.

lead, &c. fixed, IV. 233. n. 7.

underwood, turnips, fruit, &c. IV. 233.
n. 8.

trees, roots, shrubs, &c. ib.
ore from mines, IV. 234.

writings relative to estate, ib,
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LARCENY, bonds, bills, choses in action,
IV. 234. n. 10.

letters, id. n. 12.
wrecks, &c. IV. 235.
animals, ib,
deer, conies, &c. id. n. 14.
fish, IV. 236, n. 17.

oysters, ib.
hawks, ib.
swans, ib.
domestic animals, ib.

larceny where owner unknown, IV. 236.
punishment, IV. 237.

offence aggravated by circumstances, &c.
stealing, IV. 239,240, and n.
COMPOUND,

from the house, IV. 241.
above 12d. in churches, ib.
in booths or tents at fairs, ib.

by house-breaking in day-time,
person being in it, ib.
in house without breaking, per
son being in it, and put in fear,
id. n. 33.

above 5s. in breaking house in day
time, no person being in it, ib.
privately stealing in house,though
no breaking, or no person in it,
IV. 242. n. 35.

to value of 40s, though house not
broken, or no person in it, id. and n. 36.
FROM THE PERson,

by privately stealing, IV. 242.

by robbery, IV. 243. See Robbery.
LATHES, I. 117.

LATITAT, writ of, III. 286.
LAW, I. 38.

study of, I. 29.37. n. 2.
amendment of, statute for, IV. 441.

LAW, merchant, I. 70.76. 273.467.

municipal, I, 41. 44.45. n.
of nations, I. 43. and n. 254, n.

offences against, IV. 66.
nature, I. 39. 36.41. and n.

parliament, I. 163.

side of the chancery, III. 47.
exchequer, III. 45.
statute, I. 85.
unwritten, I. 63. IV. 408.

wager of, III. 341. IV. 414. 424.
written, I. 85.

breach of, not compensated by the penal
ty, I. 52, n. 7.
words in, how expounded, I. 54. 60.
n. 10.

sanguinary punishments of, I. 133. n. 12.
king governed by, id. n. 1.
duties on proceedings abolished, I. 323.
n. 34.

LAWING of mastiffs, III. 72.

LAY corporations, I. 470.
investiture of bishops, I. 378.
LAZARETS, escaping from, IV. 162.
LEAD, stealing, IV. 233. and n.
receiving it, stolen, IV. 133.
LEADING interrogatories, III.449.
LEAP-year, II. 141.
LEASE, II. 317. 522.
and release, II. 339, 523.

entry, and ouster, rule to confess, III.
204. 463.

in writing, must be signed, II. 307. n. 22.
power under statutes and settlements to
make, II, 319. n. 36.
concurrent leases, law of, II, 320. n. 37.

of vicar, &c. must be confirmed by ordi
nary, II. 322. n. 40.
when not binding on successor, ib.

how controlled when unjust, I. 37. n. 2.

surrender of, in law, II. 326. n. 55.

and equity united, I. 56.62. n. 14.
and equity, courts of, how distinguished,

how far assignee bound by covenants of,

III. 429.

canon, I. 14. 19, 79.82, 83.
civil, I. 80.

and canon, authority of, I. 14. 79.83.
IV. 421, 422.

rejected by the English nobility,
I. 19.

common, I. 60.62. n. 2.63, 64.67.

prior decisions of, binding, I. 62. n. 2.
64. n. 4.

divine or revealed, I. 42.

offences against, IV. 43.
feodal, II.44. IV. 418.
French, III. 317. IV. 416. 428.
Greek, III. 321.

history of, IV. 407.
Latin, III. 319. IV. 428.
martial, I. 413. IV. 436.

II. 327. n. 57.

fine of leasehold, no bar, II. 356. n. 19.
covenants to use straw, &c. on the land,

binding against sale by sheriff, II.
403. n. 11.

LEET, IV. 273.411. 424.
LEGACIES, II. 512.
subtraction of, III. 98.
action for, not maintainable, II. 512.
n. 48.

when lapsed, goes to representatives, II.
513. n. 50.

distinctions in legacies payable in futuro,
id. n. 51.

contingent as to time and person, id. n.52.
out of land, in futuro, if legatee die, id.
n. 53.

pecuniary, carries interest, when, id.
n. 54.

INDEX.
LEGAL estates for life, II, 124. 126.129.

memory, II. 31.”
LEGATINE constitutions, I. 82.

LEGISLATIVE power, I. 147.
LEGISLATURE, how far controllable, I.
161.

sole right to make and repeal laws, I. 37.
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LIBERTY, matural, I. 125.

nature of English, 237. n. 2.
of the press, IV. 151.
personal, I. 134.
crimes against, IV. 218.
personal injuries to, III. 127.
political, I. 125.

n. 2.64. n. 4. See Parliament.
LEGITIMATE child, I. 446.
LENDING, II. 454,

libels fatal to, I. 126. n. 6.

LETTER, demanding money, &c. IV.144.
missive, for electing a bishop, I. 379.
franking, see Commons.
in chancery, III.445.
threatening, IV. 137. 144, n. 4.
stealing of, 230e. n.
LETTERS patent, II. 346.

popular equality repugnant to, ib.

LEVANT and couchant, III. 9, 239.
cattle when
17.

distrainable,

III. B. n. 16,

LEVARI facias, writ of, III. 417.
LEVITICAL decrees, I. 435.

LEVYING money without consent of parlia
ment, I. 140.

war against the king, IV. 81.
LEWDNESS, IV. 64.

LEX manifesta, III. 344.
talionis, IV. 12.

mercatoria, its nature and extent, I, 70.76.
n. 9.

LIBEL, in ecclesiastical courts, III. 100.
fatal to liberty, I. 126, n. 6.

published parliamentary speeches punish
able as, I. 164. n. 22.

lords resolved that not a breach of peace,
I. 167. n. 26.

on individual by a print, &c. may be
seized, III. 5. n. 6.
when action lies for, &c. see Slander, III.
122a. n. 13.

what kind indictable, IV. 150a, n. 18.

blasphemous, id. IV. 59, n. 12.
on king or government, id. IV. 123. n. 3.

subordination the bond of society, I. 407.
n. 27.

legality of impressing seamen, I. 419.
n. 13.

LICENCE for marriage, I. 439.
from the pope, IV. 115.
of alienation, II. 72.
mortmain, II. 269.
to administer oaths, III. 59.

agree in a fine, II. 850. 444.
LICENSED curate, I. 394.
LICENSING of books, IV. 152.439.

LICENTIA concordandi, II. 350. 444. Ap.
loquendi, III. 299.
LIEGE, I. 367.

LIEUTENANT, lord, I.412. IV. 272.
LIFE, I. 129.
annuities, II. 461.

crimes against, IV. 177.
estates for, II. 120.444. Ap.
LIGAN, I. 293. III. 106.
LIGEANCE, I. 366,
LIGHT, II. 14.
houses, I. 264.

presumption, III. 372.
LIMBS, I. 130.
LIMITATION of entries, actions, and in
dictments, III. 178. 188. 192. 196.
250. IV. 306. 308. 315. 351. 436.

estate, II. 155.

fee may pass in will without words of,
II. 108. n. 12.

of estates pur auter vie, II. 260. n. 4.
of entry to avoid fine, II. 356. n. 18.

on judges, &c. IV. 150a, n. 18.

statutes of, III. 306.

how far thing imputed must be criminal,

of criminal prosecutions,

ib.

See Statute of.

IV.

301.

n. 1.

on dead persons, IV. 150b.

of real actions, III. 178. n. 11.

truth not material, ib.
malice how far essential, ib.

of quo warranto informations, III. 264.

by what mode of expression it may be
conveyed, ib.
what publication necessary, IV. 150c.
modes of prosecution, ib.
mode of trial, IV. 150d.

judgment and punishment, IV. 150e.
LIBERAM legem, losing, III. 340, 404. IV.
348.

LIBERTIES or franchises, II. 37.
LIBERTY, civil, I. 6. 125.
definition of, I. 3. 6. n. 1.

n. 7.

LIMITED administration, II. 506.
fee, II. 109.

property, II. 391.
LINEAL consanguinity, II. 203.
descent, II. 210.
of the crown, I. 194.

warranty, II. 301.
LINEN, stealing from place of manufac
ture, IV. 240. n.

LIP, cutting of, IV. 207.

LITERARY property, II. 405. See Copy
right.
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LUNATICS, when liable for crimes, IV.

LITIGIOUS church, Ill. 244. 246.
LITTLETON, I. 72, 73.

24. and n. 2.195. n. 12.

LITURGY, reviling of, IV. 50.

custody, &c. of criminal lunatics, IV. 25.

LIVERY in chivalry, II. 69.

n. 4, 5. and addenda.
LUXURY, IV. 170.

in deed, II. 315.
in law, II. 316,
of seisin, II. 311. II.

MACKAREL, may be sold on Sunday, IV.
64. n. 21..

LOANS, compulsive, I. 140. IV. 436. See
Borrowing, Interest.

MADDER roots, stealing them, id. 233.

LOCAL actions, III. 294. See Venue.
LOCALITY of trial, III. 384. IV. 303.

MAGISTRATES, their rights, duties, &c. in

See Venue.

LOCKS on rivers, destroying, IV. 144.
and n.

LODGERS and lodgings, notice to quit, II.

general, id. 146.
oppression of, IV. 141.
subordinate, 1. 338.
supreme, ib.

MAGNA assisa eligenda, writ de, III. 351.

147. n. 12.

goods of, liable to distress, III. 7,

8.

larceny from, IV. 230e. n.
LOGIC, its effects upon law and theology,

carta, I. 127. IV. 423.425.
its contents, IV. 423, 424.

.

MAIL, stealing from, id. 235. n. 12.
MAINOUR, III. 71. IV. 307.
MAINPERNORS, III. 128.
MAINPRIZE, writ of, ib.

1. 33. II. 58. IV. 417.

LOLLARDY, IV. 47.

LONDON, courts of, III. 81.
customs of, I. 70.75, 76. n. 10. II. 518.

franchises of, not forfeitable, III. 264.
IV. 424.

MAINTENANCE of bastards, I. 458.
children, id. 447.

parents, id. 454.

mayor and aldermen of, their certificate,
III. 334.

temples not out of county of, I.

MADHOUSES, I. 335.

suits, id. 428. IV. 134. .

wife, I. 242.
108. 114.

n. 30.

freemen of, not exempt from impress
ment, I. 419. n. 13.
LORD and vassal, II. 53.
feodal, ib.

LORD Ellenborough's Act, decisions, &c. as
to, IV. 207a.m. and 208. n. 2.
LORDS' committees for courts of justice,
III. 57.

house of, its attendants, I.168.

may kill the king's deer, I. 167.
spiritual, I. 155.
temporal, I. 157.
triors, IV. 259,260. 440.
LOTTERIES, IV. 168. and n. 16.

LUNATICS, I. 304. II. 291. IV. 24, 395.

jurisdiction of chancery over, I. 303.
n. 15. III. 427.

certificate and licence of keepers of asy
lums for, I. 305. n. 16.
next of kin to, his committee, id. 305.
n. 17.

marriage of, I. 438. n. 22, 23. 439.
consent to marriage by, I. 438.
lunacy may be given in evidence, for de
fendant, II. 291. n. 6.

MAKING law, III. 343.
MALA in se, I. 54.

prohibita, I. 57.
MAL-administration of government, IV.
121.

MALE preferred to female in descents, I.
194. II. 212.
line preferred to female, I. 194.
stock preferred to female, II. 234.
MALICE, express, IV. 199.
implied, id. 200.
prepense, id. 198. 206.
in general, III.
in slander, id.
in libels, id. and IV. 150b.

in malicious prosecutions, III. 126. u.20.
in action against magistrate, I. 6.. 9.
n. 3.

in murder, IV. 198.
in arson, id. 222. n. 3. *
under Black Act, id. 246. n. 48.

intent to injure inferred from wrongful
act, id. 222. n. 3.

MALICIOUS prosecution, III. 126.
destroying, &c. powdike in fens of Nor
folk and Ely, IV. 245.
works in Bedford level, id. n. 41.

witness to, may prove testator insane

sea and river, &c. banks, bridges,

at execution of will, II. 378, n. 9.
will made in lucid interval valid. II.

locks and turnpikes, &c. id. 144.

&c. id. 245.

wills by, II. 496.

canals, &c. id. 245. n. 42.
corn, &c. in north, id. 245.

conveyance, &c. purchase by, II, 391. "

corn-barns, &c. in night, ib.

496. n. 7.
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MALICIOUS, destroying horses, cattle, &c.

MARESCHALL, his courts, III. 68.

MARINE felonies, how clergyable, IV. 373.

IV. 246. n. 49.

waste heath, fern, &c. id. 245.247.

and n.

how triable, id. 269. and n.

ships, &c. id. n. 44.
underwood, wood, &c. id. 245.
trees, &c. id. 247.
clothes, &c. id. 246.

MARINERS, wandering, id. 164, and n.

mine engines, &c. id. 247.

MARITAGIUM, II. 70,
MARITARE, id. 71.
MARITIME causes, III. 106. and n.
courts, id. 69. and n.
state, I. 419.

framework, &c. id. 247. m. 57.

buildings for manufactures, id.
Black Act, id.

burning houses, ib.
mills, ib.
corn, wood, &c. ib.

breaking down fish-ponds, id. and
n. 48.

injuring, &c. cattle, id. and n. 49.
trees, id. and n. 50.

cutting banks, id. 246.
hop binds, &c. id. 247. and
m. 53.

º

firing coal mines, &c. id. 247.
stopping grain, ib.
breaking into house to steal plate
glass, &c. ib.
ill-treatment of cattle, id. 246.
n. 49.

malicious mischief to 5l. in general,
id. 247. n. 57.

trespass act, IV. 247. n.57.
MALT-tax, I. 314.
MAN, island of, id. 106.
MANDAMUS, writ of, III. 110. 264. IV.
441.

-

in what cases granted, III. 265. n. 8.
where it does not lie, ib.

to appoint overseers, I. 360. n. 49.

MANDATES, royal, to the judges in private
causes, I. 142. IV. 426.
MANHOOD, II. 54.
MANOR, id. 90.

by reputation may retain some privileges,

MARK, subscribed to deeds, II.305.
MARKET, I. 274. III. 218. and n. 2.
clerk of, his court, IW. 275.
overt, II, 449, and n.
towns, I. 115.

MARQUE and reprisal, id. 258.
MARQUESSES, id. 397.
MARRIAGE, rights of husband and wife in
general, see Husbandand Wife, I. 433.
clandestine or irregular, I. 439. IV. 162.
forcible, IV. 208.

-

in chivalry, II. 70. IV. 418.420, 421.
in socage, II. 88.
licences and registers, forging or destroy
ing, IV. 163. 249. and n.
of royal family, I. 225." IV. 117.
proof of, III. 140.
property by, II. 433.
settlement, II. 364.

its antiquity, id. 138.
when good, I. 440.
dower barred by agreement to settlement,
before, II. 138, n. 34.

son of subsequent, preferred to daughters
of prior, id. 213. n. 15.
will revoked by, id. 376. n. 5. 503. n. 23.

effect of, upon wife's previous property,
id. 434. n. 4.

husband administrator to wife's estate, id.
435. n. 6.

contract suit for, III. 93.

id. 90. n. 14.

MANSION-house, IV. 224.

MANSLAUGHTER, id. 191. and n.
conviction of, id. Appendix.
MANSTEALING, id. 219.

MANUFACTURERS, seducing them a
broad, id. 160.

embezzlementby, id. 230d.n, see Artificers,
MANUFACTURES, encouragement of, id.
428.

see Vagrants.

MARINES, I. 416. see Seamen."

-

MANUFACTORIES, riotors destroying en
gines in, id. 143. n. 2.
injuries to, id. 247. and n.57.
stealing from, id. 240. and n. 26.
MANUMISSION of villeins, II, 94.347.
MARCHERS, lords, I. 398.
MARCHES, ib,
MARESCHALL, lord, III. 38.

action for breach of promise of, I.433. n.2.
such promise not within statute of frauds,
ib.

bill in equity lies to compel disclosure of
promise, ib.
but not to compel marriage, ib.
contracts in restraint of, illegal, ib.
incestuous—punishment, I. 434. n. 3.
who may not intermarry, id. 434. n. 8, 9.
when second marriage void to all intents,
id. 436. n. 9.

when marriage of minor may be annulled,
id. 436. n. 11.

when void from youth of parties, id. 436.
n. 12.

breach of promise by minor not action
able, id. 437. n. 13,
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MARRIAGB, when, where, and by whom,
solemnized, id. n. 14.

who may consent to, I. 17—19.
if party to consent be incapable, &c. what
done, id. 438, n. 21.

marriage of lunatics, il. 438. n. 22, 23.
when marriage annulled for fraud, id.
438. n. 24.

abstract of present act, id. 440. n. 31.
Scotch and foreign marriages, ib.
annuling for impotency, id. 440. n. 33.
divorce may be repealed, id. 440. n. 34, 35.
ill-temper not sufficient to divorce, id.
440. n. 36. s. P. III. 94.

adultery, ground of divorce, id. 441.
n. 38.

divorce in parliament, id. 441. n. 39.
decreeing alimony, id. m. 441. 40, 41.
when marriage vacates previous bonds,
&c. id. 442. n. 44.

in what case contracts by wife bind hus
band, id. 442. n. 46.

marrying ward of chancery, id. 463.
n. 11.

MASTER and SERVANT, not hiable for
crimes of servant, I. 431. n. 22.

assault by, in defence of, III. 3. n. 2.
stinting servant in food, &c. offence, IV.
217. n. 13.
offences of servant, I. 428. n. 14.

embezzlement by, IV.
servant pawning or selling materials, &c.
I. 428. n. 14.

-

MATERIA prima, III. 322.
MATERNA maternis, II. 236.
MATRIMONIAL causes, III. 92.

MATRONS, jury of, id. 362. IV. 395.
MAXIMS, I. 68.
MAYHEM, id. 130. III. 121.

appeal of, IV. 314.
inspection of, III. 332.
offence of, IV. 205.

there must be a maiming, id. 207. n. 1.
a laying in wait, ib.
an intent to disfigure, ib.
lord Ellenborough's act, id. 207a.m.
decisions under, ib.

malicious shooting at another, id. 208.

against consent of parents not indict
able, IV. 209, n. 5.

conspiring to marry, ib.

MARSHALL of the king's bench, III. 43.

and n. 2.

MAYORS, IV. 413.
MEASURES, I. 274. IV. 275. 424.
false, IV. 159.

custody of, id. 43.285.
of the king's host, certificate of, id. 334.
MARSHALSEA, court of, id. 76. IV. 276.

MEDIATE states of the empire, II. 60.
MEDIETATE, jury de, III. 246. 360. IV.

MARTIAL courts, I. 416.
law, id. 413. IV. 436,
MASSBOOKS, IV. 115.

MEDITERRANEAN passes, counterfeiting
of, IV. 249.

MEETINGS, see Riot, Conspiracy.
to petition, restrained, I. 142. n. 18.
for military training, forbidden, id. 143.

MASTER in chancery, III.442.
of the rolls, ib.

his judicial authority, id. 450.
MASTER and SERVANT, rights and lia
bilities of, in general, I. 422 to 432.
slave when can demand wages for service
in England, id. 126. n. 5.
relative duties of, id. 425. n. 7.

n. 13.

penalty for giving false characters, id.
428. n. 14.

mons, Members of.

MEMORIAL, of judgment, statute, or re
of annuity, requisites of, id. 461. n. 31.
MEMORY,time of, II. 31. and n.I. 71.77.m. 1.
MENACES, III. 120. and n.
MENIAL servants, I. 425. see Master and
Servant.

MENSA et thoro, divorce a, I. 440. III. 94.

action by servant for false character, id.
428. n. 16.

MERCEN-lage, I. 65. IV. 412.
MERCHANTS, custom of, I. 75.

contracts for wages construed, ib.

when master bound by contracts of ser
vant, id. 429. n. 17. 430. n. 19.

foreign, id. 260. IV. 424.
embezzlement by, IV. 230d. n.
MERCHETA, II. 83.

master entitled to earnings of servant, ib.
seducing or enticing away, &c. servant. ib.
action for, III. 140. n. 28, 142. n. 31.

employing servant of another, id. 141.
t

master when liable for torts of servant,
I. 431. n. 24.

n. 19. IV.

public, near the courts, IV.
MEMBERS of parliament, I. 153. see Com

cognizance,when necessary, id. 343.n.73.

as to apprentices, id. 426, n. 8. see Ap
prentice.
runaway servant how treated, id. 428.

n. 29.

128. 166. 278. 352.

MERE right, id. 197.
not assignable, id. 290.
MERGER, id. 178.
MESNE lords, id. 59.

process, III. 279.415.
profits, actions of trespass for, id., 205.
writ of, id. 234.
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METAL, stealing, IV. 233. n. 7.
METAPHYSICS, their effects upon law and
theology, II. 58. IV. 417.
MICHEL-gemote, I. 147.
MICHEL-synoth, ib.
MIDDLESEX, bill of, III. 285. Appendix.

MISCHIEF, malicious, IV. 244.

MIGRATION, II. 7.
MILITARY causes, III. 103.
courts, id. 68.
feuds, II, 57.
offences, I. 415. IV. 101.

MISPLEADING, when cured by verdict,

-

MISFORTUNE, IV. 26.
MISNOMER, III. 302. IV. 334.
III. 394.

negative.
of treason, IV. 119.

state, id. 408.
* tenures, I. 287.

testament, id. 418.
and naval, popular meetings for training
forbidden, id. 143. n. 19.

tenures under feudal system abolished,
-

its jurisprudence improved, id. 412, n. 3.
416. n. 10.

standing army, id. 414, n. 4.

rights and duties of, same as other citi
zens, id. 414. m. 5.

origin of mutiny act, id. 414, n. 6.
must remove during election, id. 415. n. 8.
officers how far liable for men's subsist

ence, ib.

no authority to order men to attend
school, ib.
articles of war, when read to, I. 415.
n, 9.

courts martial, their nature and jurisdic
tion, I. 416. n. 10.

when action lies against superior officer,
ib.

MISFEASANCE.

MISPRISION, against king and government

power of the crown, I. 262.

id. 410. n. 1.

MISDEMESNOR, id. 1. 5.
MISE, III. 305.

-

privileges of, as to trade, &c. I. 417. n. 9.
parish apprentices not to be put on offi
cers in barracks, ib.

when exempt from arrest, ib.
wills of dying in service, exempt from
stamp duty, id. 417. n. 10.
their pay not assignable, ib.
legality of impressing seamen, I. 419.
n. 13.

of felony, id. 121.
concealing treasure trove, ib.
positive.
mal administration of justice, ib.
contempts against prerogative, id. 122.
against king's person and govern
ment, id. 123.
title not treason, ib.

palaces, courts, &c. id. 124.
violence, &c. id. 125, 6.

dissuading witnesses,. &c.
id. 126.

MISTAKE, IV. 27.
MISUSER, II. 153.
MITTER le droit, id. 385.
l'estate, id. 324.
MITTIMUS, IV.300.
MIXED actions, III. 118.

-

larceny, IV. 239.
tithes, II. 24.
MODUS decimandi, id. 29.
MOERDA, IV. 194.

-

MOLLITUR manus imposuit, III. 121.
MONARCHY, I.'49.
MONEY, bills, id. 170. 184.

counterfeiting, IV. 84.88.

expended for another, action for, III.
163.

received to another's use, action for, ib.

in general, I. 376.
difference in value of, id. 276. n. 42.

silver, tender in, id. 277, n. 43.
if not weight may be cut, id. 279, n. 45.
when distrainable, III. 9. n. 20.

MILITIA, id. 410. 412,413.

deposit of in lieu of bail, id. 293, n. 23.

MILK, may be sold on Sunday, IV. 64.

paying into court, id. 304b. n. 35.

n. 21.

MINES, id. 295.

destroying their works, &c. IV. 247, and
n. 53.

stealing ore out of, id. 234.

MINISTERS of state, their responsibility
enforced, I. 250. n. 10.

MINORITY, none in the king, L. 248.
MINORS, see Infant Children, not to sit

in parliament, id. 162.
MINSTRELS, II, 96.

MISADVENTURE, homicide by, IV. 182.

effect of, id. 304c. m. 36.
tender of. See Tender. ,
MONK, I.132.
MONOPOLIES, IV. 160. 436.

stay of suits therein, id. 116.
MONSTERS, II. 246.
MONSTRANS de droit, III. 256.
MONTH, II. 141, and n.
MONUMENTS, id. 428.
MORT d'ancestor, assise of, III. 185.
MORTGAGE, II. 157. IV. 435.

how considered in equity, III.435.
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MORTGAGE, limitation of redemption, II.
concealment of prior upon a subsequent,
id. 159. n. 6.

piracy, id. 71.
NATIVI, II. 94.

tenant must pay rent, &c. to mortgagee,
id. 159. n. 7.

NATURAL liberty, I. 125.
life, I. 132. II. 121.

priority among several mortgagors, id.
160, n. 9.

infant mortgagee levying fine, id. 351.
n. 8.

NATIONS, offences against ambassadors,
IV. 70.

158. n. 4.

-

MORTMAIN, I. 479. II. 268. IV. 108.
424. 426. 441.

meaning of “charitable” in statute of,
II. 272. n. 7.

money or personalty not within statute, ib.
bequests not barred by, ib.
subsequent statutes, ib.
colleges relieved against by statute, id.
273. n. 8.

MORTUARIES, id. 425.
MORTUO vadio, estate in, id. 57.
MOTHER-church, I. 113.
MOTION in court, III. 304.
MOVEABLES, II. 384.

property in, id. 5.
MOUNT, or bank, “I. 328.
MOUNTEBANKS, IV. 167.

MULIER puisné, II. 248.
MULTIPLICITY of laws, its original, III.
325.

MUNICIPAL law, I. 44.
MURDER, definition of, IV. 194.

offender must be of sound memory, &c.
id. 195.

must be an unlawful killing, ib.
by perjury, IV. 138. 196.

person killed must be reasonable crea
ture, in king's peace, id. 197.
there must be malice aforethought, id.
198.

indictment of, IV. Appendix.
conviction of, IV. Appendix.
punishment, IV. 201.
when pardonable, id. 194.400.
MURDRUM, III.321, IV.195.
MUTA canum, II, 427.

MUTE, standing, IV. 324.
advising it, id. 126.
MUTILATION, I. 130. III. 121. IV. 207.

punishment by, IV. 377.
MUTINY-act, I, 415.
MUTUAL debts, III. 305.

NAMIUM vetitum, vel repetitun, III. 149.
NATIONAL debt, I. 328. IV. 440. n. 4.
NATIONS, law of, I, 43, 44, n. 4. IV. 66.

offences against law of
general observations, IV. 66.
.violation of safe-conducts, &c. id, 68.

persons, I. 123.
NATURAL-born subjects, id. 366.371
who are, &c. id. 366. n. 2.

cannot transfer their allegiance, id. 369.
n. 3.

NATURALIZATION, I. 374. II. 250.
NATURE, crime against, IV. 215.
guardian by, I. 461.
law of, id. 36. 39.41. n. 1.
NAVIGATION acts, id. 419. IV. 439.

NAVIGATIONS, destroying, IV.244. and n.
hard labour for the benefit of, IV. S71.
and n.

º

NAVY, articles of, I. 420," see Military.
NE admittas, writ of, III. 248.

ereat regnum, I. 137.266. IV. 122.
injuste veres, writ of, III. 234.
NECESSITY, when it excuses crime, IV.
27 to $1.

homicide by, IV. 178.
NEGATIVE in corporations, I. 478.
of the king, id. 154.
NEGLECT of duty, action for, III. 163.
NEGLIGENCE of officers, IV. 140.* see
Carrier.

NEGLIGENT escape, III.415. IV. 130.
NEGRO, I. 127.425. I1.402.
NEIFE, II. 94.
NEMBDA, III. 350.

NEW assignment, id. 311.
trial, id. 387. IV. 361. 438.
NEWS, false, IV. 149.
NEXT of kin, II. 224.
when executor considered as trustee for,
id. 514. m. 57.

who shall take as, under statute, id. 516.
n. 59.

how far representation per stirpes, id.
517. n. 60.

NIENT culpable, plea of, IV. 339.
NIGHT, in burglary, what, id. 224.
NIGHTWALKERS, id. 292.

NIHIL dicit, judgment by, III. 296. 397.
return of, to writs, id. 282. Appendix.
NIHIL debet, plea of, id.305.
NISI prius, courts of, id. 58.
justices of, III. 60. IV. 269.
trial at, li I. 353. IV. 351.
writ of, III. 354.
NOBILITY, I. 366.
its uses, id. 157. see Peers
new order of introduced, I. 397. n. 4.

their degrees at conquest, id. 398. n. 7.
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NOBILITY, creation of, and introduction to
house of peers, I. 400. n. 9.
peerage may be gained for life, id. 401.
n. 11.

when tried by peers, id. 401. n. 12.
when tried and liable to process as com
moners, ib.

privilege of, not extended to foreign, ib.
wife gives no rank to husband, id. 401.n.

NURTURE, guardian for, I. 461.
NUSANCE, abatement of, III. 5.
assise of, id. 220.

of omission and commission, id. 5. n. 6.

private, as against health, id. 122. n. 10.
by offensive smells, id. 217. n. S.
by fear of danger, ih.
by vibration of steam-engine, id. 217.
n. 4.

13, 14.

private injury by public, id. 219. n. 6.
by new market to old, id. 236. n. 2.
to window lights, II. 403. n. 6.

coparceners of title, which shall bear it,
II. 217. n. 19.

to watercourse, id. 403. n. 7.

NOCTURNAL crimes, how prevented or
resisted, IV. 180.

public.

NON assumpsit, III. 305.
infraser annos, id. 308.
compos mentis, I. 304. II. 497. IV. 24.395.

to highways, bridges, rivers, &c. IV.
167. and n. 12.

offensive trades, id. and n. 13.

cul, IV. 339.

disorderly houses, &c. id. and n. 14, 15.

culpabilis, plea of, III. 305. IV. 339.
decimando, prescription de, II. 31.
est factum, plea of, III. 305.

lotteries, &c. id. 168. and n. 16.
fire-works, id. and n. 17, 18.

est inventus, return of, id. 283. 468, 9.

common scolds, ib.

eaves-droppers, ib.

471.

obstante, I. 342. II. 273. IV. 401.

prosequitur, III. 296.
sum informatus, judgment by, id. 397.
NON-claim in fines, II. 354.
of infants, I. 465.
NONCONFORMITY, IV. 51. 432.
NONJUROR, IV. 124.

OATH er officio, III. 101.447.
of the party, id. 382. 437.
to the government, refusal or neglect to
take them, I. 368. IV, 116, 117. 123.
who must take oath.

candidates, if required, as to their qua
lification, I. 180. n. 64.

NON-payment of ecclesiastical dues, III.

electors, of supremacy and allegiance,

89.

NON residence, II. 322.
NONSUIT, III. 296. 316. 376.460.

judgment as in case of, id. 357.
leave given to move for, id. 376. n. 37.

before vote, id. 180. n. 65.

of witnesses, III. 369. n. 28.

of one witness insufficient in equity, id.
370. n. 32.

when nature of not understood, trial put

NON user, l I. 153.

NORFOLK, destroying powdikes in, IV.
245.

NORTHERN borders, rapine on, id. 244.
NORTHUMBERLAND, theft in, id. 238.

NORMAN conquest, I. 99. IV. 414,415.
isles, I. 107.

NOSE, cutting off or slitting, IV. 207. 247.

off, IV. 214. n. 10.
conviction must be on, id.

voluntary and extrajudicial, id. 137.
OBEDIENCE to parents, I. 452.
OBJECTS of the laws of England, id. 121.
OBLIGATION of human laws, id. 57.
or bond, II, 340. 531. III. 472.

OBSCENE prints, exposing, vagrancy, IV.

377.

NOT guilty, plea of, III.305. 462. IV. 338.
450.

170. n. 19.

OBSTRUCTING of process, IV. 129, and n.
OCCUPANCY, II. 3.8. 258, 400.

NOTE of a fine, II. 351. 532.
hand, id. 467.

ODIO et alia, writ de, III. 128.

NOTICE in ejectment, III. 203. 463,

OECONOMY, public, offences against, IV.

of trial, id. 357.
NOVEL disseisin, assise of, id. 187.
NOVELS in the civil law, I. 81.

OFFENCES, see Crimes.

NUDUM pactum, II. 445.
NUL disseisin, plea of, III. 305. II. 535.
tiel record, III. 331.
tort, plea of, id. 305.
NUNCUPATIVE wills, II. 500.

ODHAL right, II. 45.

162.

malum prohibitum, et malum in se,
equally mischievous, I. 52. n. 7.
when rule, nullum tempus occurrit regi,
applies to, id. 247. n. 9.
king's prerogative to pardon, id. 268. n.
33.

NURSERY grounds, see “Distress,”
robbing of, IV. 233. n. 6.

OFFICE found, III. 259.

VOL. IV.
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OFFICE buying or selling illegal, II. 37.
n. 38.

OFFICERS, see respective titles.
arrest by, IV. 292.
killing them in executing their office, IV.
200.

of courts, their certificates, III. 336.
refusal to admit, id. 264.
removal of, ib.
non-commissioned, free from civil arrest,

OUTLAWRY, writ of error to reverse,

III.

285. n. 9.

in criminal cases, IV. 319.
OWLING, id. 154.
OYER, III. 299. 474.

and terminer, commission of, IV. 269.
448.

justices of, killing them, id. 84.
OYEZ, id. 340.

OYSTERS, stealing of, id. 236. n. 17.

III. 289a. n. 18.

of revenue, assault on, IV. 155.
constable, assault on, id. 129.

public, embezzlements by, id. 230e. n.
OFFICES, I. 272. II. 36.

and pensions, duty on, I. 327.
OFFICIO, oath ex, III. 101.447.
OLERON, laws of, I. 419. IV. 423.
OPENING council, III. 366.
OPPRESSION of crown, how remedied, I.
243.

magistrates, IV. 141.
OPTION of the archbishop, I. 381.
OPTIONAL writs, III. 274.

ORCHARDS, robbing of, IV. 233. and n.
ORDEAL, trial by, id. 342. 414, 425.
ORDER of sessions, id. 272.

for money, &c. forgery of, id. 250. n. 75.
ORDERS, holy, I. 388.
ORE, stealing, IV. 234.
ORIGINAL contract of king and people, I.
211. 233.

PAINS and penalties, act to inflict, IV. 259.
PAIS, matter in, II. 294.

trial per, III. 349. IV. 349.
PALACE court, III. 76.

assault in, IV. 125.
PALATINE counties, I. 117. IV. 431.
their courts, III. 79.
PANDECT.S., I. 81.
discovered, id. 17.81.

PANEL of jurors, III. 354. IV. 502. S50
PAPAL encroachments, IV. 104.
process, obedience to, id. 115.
PAPER book, III. 317. 407.
credit, I. 330. II. 466. IV. 441.
PAPIRIAN code, I. 81.
PAPISTS, children of, id. 449.451.

incapacities of, II. 257. 293.
laws against, IV. 55.87. 425.
may now purchase and inherit lands, II.
257. n. 17.

society, id. 47.
conveyances, II. 310.

PARAMOUNT, lord, id. 59.91.
PARAPHERNALIA, id. 435.
PARAVAIL, tenant, id. 60.

of a deed, id., 296.

PARCELS in a conveyance, id. 524.

process, III. 279.

PARCENERS, id. 187.
PARCO FRACTO, writ de, III. 146.
PARDON, IV. 316. 337. 376. 396.

writ, id. 272. 462. 467.
ORPHANAGE, II. 519.
OSTIUM ecclesiae, dower, ad. id. 132.
OVERSEERS, see Poor.

of the poor, I. 359.

their rights, duties, and liabilities in ge
neral, I. 359.

primary duty of, to employ paupers,
tid. 361, n. 50.

liabilities and protection of, id. 361, n.51.
may bind apprentices out of parish, id.
426. n. 9.

must keep register of apprentices, id. 426.
n. 10.

OVERT acts of treason, IV. 79.86. 357.
market, II. 449.

pound, III. 12.
OUSTER of chattels real, id. 198.
freehold, id. 167.
OUSTERLEMA IN, II. 68.
OUTLAWRY, I. 142. III. 284. 469.

againstone of several defendants, III. 284.
n. 5.

special capias utlagatum, id. n. 7.

for discovering accomplices or receivers
id. 331.

not pleadable to impeachment, I, 334,
IV. 261. 339. 440.

-

king's prerogative to, I. 268. n. 33.IV.397.
PARENT and child, I. 446.

injuries to, III. 140.
rights, liabilities, and duties in general, I.
446.

liability of parent to support child, id.
448. n. 3.

for child's contracts, id. 449. n. 8.
law favours claims of heirs, id. 449. n. 8.

so bequests to children, ih.
equity may control father's custody of
child, id. 451. n. 12.

allowance out of child's property for
maintenance, id. 452. n. 14.

child, a necessary party in indenture of
apprenticeship, id. 452. n. 15.
child, bound to support indigent parent,
id. 453, n. 16.

INDEX.
PARENT and child, period of gestation, I.

PARLIAMENT, properties members should
have, id. 161. n. 16.

455. n. 17, 18.

when child born in wedlock, illegitimate,

slanders spoken in, privileged, id. 164.
n. 22.

id. 456. n. 19.

putative father's liability, id. 457. n.

privileges of members from arrest, &c. id:
165. n. 23.

21, 22.

appeals against bastardy orders, id. 458.

members, how liable to bankrupt law, id.

n. 22.

how far bastard subject to same rules of
law as legitimate child, id. 459, n. 24
to 29.

when child of age, id. 463. n. 13.
infant's father, prochein amy, id. 464 n.17.
injuries to, III. 140.
assault by, in defence of, III. 3. n. 2.

166. n. 25.

attorney-general not a member formerly,
id. 168. n. 27.

proxies in house of lords, id. 168. n. 28.
protests, id. 169. m. 30.

money bills, though private, not altered
by lords, ib. 170. n. 31.
voters qualification, &c. in election, id.

action for seduction, id. 140, n. 28.

ground of action loss of service, id. 142.

172. n. 34.174. n. 37.

Cromwell increased members, id. 174.
n. 40.

n. 30, 31.

PARENTAL powers, I. 452.
PARENTS, &c. their consent to marriage, I.
437.

deserting family, &c. vagrants, IV. 170.
n. 19.

PARES curtis, II. 54.

trial per. III. 350.
PARISH, I. 112.
PARISH-clerk, id. 395.
PARK, II. 38.416.
PARLIAMENT, see also Statutes.
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Grampound disfranchised, ib.
York, two additional representatives, ib.
wages of members, id. 474. n. 41.

present number of members, ib.
petition against return, id. 175. n. 42.
vote by residence in borough, id. 175.n. 43.
who may not be elected to, id. 175. n. 44.
176. n. 46, 47. 49.

clergy declared ineligible to set in, id.
175. n. 45.

how members may vacate seat, id. 176.

I. 141. 147. IV. 412. 425. 428.

n. 47.

court of, the king in, IV. 259,263.

qualification of member, id. 176 n. 48.50.

disuse of, id. 437.
of France, I. 147.

undue influence at elections illegal, id.

election on death of member, id. 177. n. 52.
177. n. 57.

power of, id. 160.
rolls, id. 181.

acts regulating Irish elections, id. 180. n.
68.

summons of, I. 150.

has sole right to legislate, I. 37. n. 2.64.
n. 4. 163. n. 19.

speaker, his salary, id. 181. n. 69.
speaker's speech on his election, id. 181.
n. 70.

peers pledge their honour in deciding judi
cially, id. 9. 12. n. 4.
act of, when to commence, id. 43.47. n. 6.
Welsh members, id. 88.95. n. 3.

Scotch representatives, id. 90. 97. n. 8, 9.
acts of, generally extend to Scotland, id.
93. 99. n. 10.

speaker, a mere member, when house in
committee, id. 181. n. 71.

speaker of commons votes only when
numbers equal, ib.

speaker of lords has no casting vote, ib.
standing orders as to bills, &c. id. 181.
n. 73.

Irish union, id. 98. n. 15. 156. n. 10, 159.
n. 14.

commons' humilityinformer times,id. 18t.
n. 75.

meaning of the term, id. 146. n. 2.
time between teste and return of sum

statutes ordered to be in English] by
Richard III, id. 183. n. 84.

mons to, id. 149. n. 3.

assembling of, on death of king, id. 150.
n. 5. 187. n. 91.

-

180.

n. 67.

proceedings, stealing sent by post, IV.
128. n. 1.

-

petition to, under Grenville's act, ib.

king's rejection of bills, id. 184, n. 65.
royal assent endorsed on bills by clerk of,
id. 184. n. 86.

Drake, impeached by, id. 151. n. 6.
duration of, id. 152. n. 7.

promulgation of statutes, id. 185. n.87.

spiritual peers in, id. 156, n. 11.157. n. 12.
omnipotence of, id. 163. n. 15.
privileges of, indefinite, id. 164. n. 20.
contempts against, punished by, ib.

orders, &c. determine by prorogation of,
id. 186. n.89.

impeachment not affected by prorogation
or dissolution, ib.
2O 2
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PARLIAMENT, announcement of meeting
of, I. 187. n.90.

may be summoned on fourteen days' no
tice, id. 188. n 92.

be dissolved by proclamation, id.188.n.94.
triennial act, id. 189, n. 95.

publication of debates, influence of, id.

PEACE and war, conviction by, IV. 381.
security for, id. 251.254.
the king's, I. 118. 268.350.
offences against
felonious, riotous assembling, IV. 142.
meeting in night, id. 143.

threatening letters, id. 144. and

250. n. 10.

additional courts made only by, id. 267.
n. 30.

franking, &c. by members, id. 323. n. 30.
house of, public meetings near, IV. 148.
n. 12.

PARLIAMENTUM indoctum, I. 177.

PAROL conveyances, II. 297.
demur of, III. 300.
evidence, id. 369.

or pleadings, id. 293.
PARRICIDE, IV. 202.
PARSON, I. 384. See Vicar, Curate.

imparsonne, I. 391.
PARTICULAR estate, II. 165.

tenants, alienation by, id. 274.
PARTIES to a deed, id. 298.522, 3.
fine, id. 355.
PARTITION, ib. 189.
deed of, ib. 323.
writ of, ib. 189. III. 302.

PARTNER, cognizable in equity, III. 437.
PARTNERS, see Coparceners.
no survivorship among, II. 399. n. 15.
PASSPORTS, I. 260.
violation of, IV. 68.
PASTURE, common of, II. 33.
PATENTS, ib. 346.
for new inventions, IV. 159."

of peerage, I. 400.
precedence, III. 28.
law respecting, II. 407. n. 16.
injunction against infringement of, ib.
PATENT rolls, id. 346.
writs, ib.

PATERNA, paternis, id. 236.
PATRIAM, trial per, III. 349. IV, 349.
PATRONAGE, IL. 21.
disturbance of, III. 242.

PAUPER, see Overseer, Poor, Vagrant.
what costs may recover, III. 401. n. 16.

n. 4.

destroying flood-gates, &c. id. 144a.
not felonious, affrays, id. 145.
riots and unlawful assemblies, id.
146.

tumultuous petitioning, id. 147.
forcible entries, id. 148.

going armed with weapons, id. 149.
spreading false news, ib.
false prophesying, ib.
challenges to fight, id. 150.
libels, id. 150.0.
PECULATUS, IV. 122.
PECULIARS, court of, III. 65.
PECUNIARY causes in ecclesiastical courts,
III. 88.

legacies, II. 512.
PEERAGE, benefit of, in offences, IV. 367.

PEERESSES, I. 401.
PEERS, great council of, I. 227, 228.
hereditary counsellors of crown, I. 227.
house of, I. 155. III. 57.

pedigrees of, III. 106.

privileges of, I. 401. III. 359. IV. 253.
273. 367.

answer on their honour in equity, I. 9.
12. n. 4.

-

so when voting judicially in parliament,
ib.

Irish and Scotch, their privileges, id. 98.
n. 15. 401. notes.

foreign peers, id. 401. n. 15.
spiritual, not a separate estate, id. 153.
n. 8. 157. n. 13.

number of spiritual in parliament, id. 156.
n. 11.

authority of spiritual and temporal peers
same, id. 157. n. 12.

privilege from arrest, id. 165. n. 23.
no right to sit covered if indicted, id. 165.
n. 24.

causes, id. 400.
PAWNS, II. 452. see Bailment.

proxies, id. 168. and n. 28.

PAWN BROKERS, law relative to, id. 451.
PAYMENT of deceased's debts, id. 511.

cannot alter private bills which raise
money, id. 170. n. 31.
interfering at election, breach of privilege

money into court, III. 304.
PEACE and war, right of making, I. 257.
breack of, IV. 142.
clerk f, id. 272.
commission of, I. 351. IV. 270.
conversation of, I. 349.

justices of, I. 349. IV. 27.0.282. 290. 292.
428,

protests, id. 168, 169. n. 30.

of commons, id. 178. n. 57.

their precedency determined, id. 272, n.
37.

franking letters, id. 323. n. 30.
number of their chaplains, id. 392. n. 42.
peerage may be gained for life, id. 401.
n. 11.
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PEERS, peerage only transferred with con
sent of parliament, I. 401. n. 11.
trial of, I. 401. n. 12.

trial by, I. 401. IV. 260. 348.
if witness in court of parliament, must be
sworn, I. 402. n. 16.

words against, actionable, id. 402. n. 17.
PEINE forte et dure, IV. 325.
PENAL statutes, I. 88. IV. 429.

construed strictly, I. 82.89. n. 24, 25.
PENALTY of a bond, III. 435.
inadequate compensation for breach of
law, I. 52. n. 7.
PENANCE, commutation of, IV. 105.217.
276.

for standing mute, id. 325.
in ecclesiastical courts, id. 105.275.368.
PENDENTE lite, administration, II. 503.
PENITENTIARY houses, IV. 371. and n.
PENSION, ecclesiastical, 1. 281. II. 40.
from the crown, I. 176.
duty on, id. 327.
from foreign princes, IV. 122.
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PERSONATING others in courts, &c. IV.
128.

proprietors of stock, id. 248.
seamen, id. 249. n. 69.
bail, id. 128. n. 2.
PERSONS, artificial, I. 123.467.
natural, id. 123.

rights of, id. 122.
PETER-pence, IV. 107.
PETITION of appeal, III. 454.
bankruptcy, id. 480.
right, I. 128. III. 356. IV. 437.
signatures unlimited, I. 142. n. 18.
meetings to, restrained, ib.
under Grenville's act, against false return,
id. 180. n. 67.

PETITIONING, right of, id. 143. IV.147.
tumultuous, I. 143. IV. 147.

PETTY bag office, III. 49.
constables, I. 355.

jury, III. 351.
larceny, IV. 229.
serjeantcy, II. 81.

PENSIONERS excluded from the house of
commons, I. 175.
PEOPLE, id. 366.

session, IV. 272.
treason, IV. 75. 203.
PEWS, II. 429. and n.

PER et cui, writ of entry in, III. 181.

PHYSICIANS, &c. III. 122. IV. 197.

my et per tout, seisin, II. 182.

quod, III. 124.
writ of entry in, id. 181.

PEREMPTORY, challenge, IV. 353.396.
mandamus, III. 111. 265.
writ, id. 274.

PERFECTION of the king, I. 246.
PERJURY, IV. 137, and n. 22 to 24.

in capital cases, IV. 138. 196,
PERMISSIVE waste, II. 281. and n.

PERNANCY of profits, id. 163.
PERPETUAL curate, I. 394.

PERPETUATING the testimony of wit
nesses, III. 450.

PERPETUITY of the king, I. 249.
PERSECUTION, religious, IV. 46. 428.
432.

PERSON, injuries to, III. 119.
larceny from, IV. 241.
offences against, id. 177.
PERSONAL actions, III. 117.

where they die with the person, id. 302.
assets, II. 510.
chattels, id. 387.

security, I. 129.
tithes, II. 24.

property in general, id. 384.
annuity to man, and heirs of his body out
of, id. 113, n. 18.

if changed in form, owner may still seize,
id. 404, n. 12.

chattel given to a man, and heirs of body,
id. 428. n. 5.

PIEPOU DRE, court of, III. 32.
PIGNUS, II. 159.
PILLORY, IV. 377, and n.
PIRACY, id. 71, and n.
PISCARY, common of, II. 34.40.

PLACEMEN excluded from the house of
commons, I. 175. IV. 440.
PLAGAR II, IV. 219.

PLAGUE, irregularity during, id. 161.
PLAINT, III. 273.
PLAINTIFF, id. 25. 289a. n. 18.
PLANTATIONS, I. 107.

destroying of, IV. 246.
.
PLANTS, destroying of, id. 427. and

n.

stealing of, id. 238. and n.
PLAYS, and players, licensing of, IV.

167.

and n. 14.

PLEA, at law, II. 535. III. 301.464. 474,
in bar of execution, IV, 396.451.

equity, III. 466.
to indictment, IV. 332.450.

PLEADINGS, and see pleas.
in general, in civil action,

III.

293.

and n.

law relative to, III. 293. n. 1.
facts to be stated, ib.

mode of stating facts, III. 294. n.
declaration, requisites of, id. 223a. n. 2.
irregularity in declaring, id. 294, n. 3.
venue, id. 294a. n. 4.

change of venue, id. 294b. n. 5.
variations in courts, id. 294b. n. 6.
conclusion of declaration, id. 295. n. 7.

INDEX.
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PLEADINGS, pledges when not to be stated,
id. 295. n. 8.

judgment of non pros, id. 269, n. 9.
pleas, id. 301. to 310. in notes.
replication, general qualities of, id. 310.
n. 38.

POOR, number of overseers, id. S60. n. 49.
mandamus to appoint, lies, ib.
indictment lies to compel appointee to
act, ib.

primary duty to employ paupers, I. 361.
n. 50.

demurrer, nature of, id. 314. n. 1.2.

certificate of settlement, id. 362. n. 52.

wager of battle, id. 336. n. 6.
wager of law, id. 341. n. 9.
repleader, id. 349, n. 5.

children follow settlement of parents, id.

in criminal cases, IV. 427.

PLEAS, and see Pleading.
dilatory, not favoured, III. 301.
to jurisdiction, ib.
in abatement, ib.
sham, III. 302.
of tender, id. 303.

of set off, id. 305.
of statute of limitations, id. 306.
in bar, id. 308.

puis darrein continuance, id. 316. n. 2.
of the crown, III. 40. IV. 2.424.
PLEASURE of the king, how understood,
IV. 121.

PLEBISCITI, I. 80.
PLEDGE, see Pawnbroker, II. 452.
estates in, II. 157.

PLEDGES of appearance, III. 280. 457.462.
battel, id. 459.

prosecution, II. 532, 4, III. 275. 458.
462.

PLEGII de prosequendo in replevin, III. 147.
retormo habendo, id. 147.

363. n. 54.

widow takes her maiden settlement, id.
363. n. 55.

statutes relating to settlements, id. 363.
n. 15 to 18.

duty of overseers to relieve, id.
returning to parish, &c. vagrants, IV.
170. n. 19.

POOR-laws, I. 131. 359. IV. 432.
POOR-settlements, I. 362.

POPE, his authority, how abolished, IV.
104. 421. 428. 430.

encroachment, IV. 104. 419. 424, 425.

jurisdiction, defending it, IV. 87.115.
reconciliation to, IV. 87.
POPERY, id. 55.

POPISH books, importing or selling, id.
115.

priest, id. 57.87. 115.
recusants, id. 56. 124.
seminaries, education in, I. 451. IV. 55.
115.

maintaining, IV. 115.
POPULAR actions, II. 437. III. 161.

PORTIONS, methods of raising, II. 526.

PLENA probatio, id. 371.

PORT-reeve, IV. 413.

PLENARTY, id. 243.
PLENUM dominium, II. 312.
PLOUGH-bote, id. 35.

PORTS and havens, see Harbour, I. 264.
injuries to, I W. 144, n. 6.

PLURIES habeas corpus, III. 135.

POSSE comitatus, I. 343.

writ, id. 283. 469. IV. 319.

POACHING, in night, id. 174d. n.
POCKET-sheriffs, I. 342.

POISONING, IV. 196. and n.
administering poison to woman with child,
id. 198. n. 18.

POLICE, offences against, id. 162. and n
POLICIES of insurance, II. 458. IV. 441.
see Insurance.

court of, III. 74.

POLITICAL liberty, I. 125.

POSITIVE proof, III. 371.
neglecting to join, IV. 122.
POSSESSIO fratris, II. 228.
POSSESSION, actual right of, III. 180.
apparent right of, id. 177. 179.
estates in, II. 163.
naked, id. 195. III. 177.

property in, II, 389.
right of, id. 196.
writ of, III. 202. 412. 466.

necessary in gift, by parol, II. 441.
n. 3.

POLL deed, II, 296.

POSSESSORY action, id. 198. III. 180.

POLLS, challenge to, III. 361. IV. 552.

POSSIBILITIES not assignable, II. 290.
POST, writ of entry in, III. 182.

POLY GAMY, I. 436. IV. 163, and n.
PONE, writ of, III. 34.37. 195. 280. 458.
POOR, I. 359.
see Overseers.

Malthusian system, I. 359, n. 45.
overseers of, how appointed, id. 351. n.
47.

persons exempt from being overseers, id.
360, n. 49.

-

POST disseisin, writ of, id. 188.
POSTEA, id. 386. 465.
POST-fine, II. 350.

POSTHUMOUS children, I. 150. II. 169.
POST-letters, stealing, IV. 239. and n.
POST-man in the exchequer, III, 28.
POST-office, I. 322.

regulations of, id. 322. n. 29.

INDEX.

-

POST, secretary of state, may order letters to

PRESCRIPTION,

be opened, I. 322. n. 29.
no action against for money, &c. lost in

title by, II. 263.
unity of seisin destroys way by, id. 35.

letter, id. 323, n. 33.

n. 35.

franking letters, id. 323. n. 30.
extra charge for delivery illegal, id. 323.
n. 33.
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-

embezzlement by servants in, IV. 230e.
Il.

misbehaviour of its officers, IV. 234.

prescribing in a que estate, what, id. 264.
n. 3.

by copyholder, ib.
for common of pasture, III. 238. n. 5.
general rule as to, II. 263,265. n. 4. 288.
n. 6.

POUND, III. 12.
POUNDAGE, I. 316. IV. 437.
POUND breach, III. 146.

PRESENTATION to benefices, I. 339. II.
23.

to church must be gratuitous, II. 22. n. 3.
cannot destroy a donative, id. 23. n. 4.
prerogative presentation, ib,
purchase of, anticipating vacancy invalid,

POW-dike, cutting, IV. 244.
POWER of the crown, I. 250.
parent, id. 452.
POYNING'S law, id. 102, 103.
PRAECIPE, writ of, III. 274.
in capite, writ of, id. 195.

id. 278. n. 17.

simoniacal, when not evidence, II. 280.
n. 21.

PRESENTATIVE advowsons, II, 22.

common recoveries, II. 358.
fines, id. 350.
tenant to, III. 182.
PRA EMUNIRE, IV. 103. 428.
PRAETOR'S edicts, I. 80.
PRE-AUDIENCE, III. 28.
PREBENDARY, I. 383.
PRECEDENCE, II. 224. 272. III, 105.

PRESENTMENT of copyhold surrenders,
id. 369.

offences, IV. 301.

PRESIDENT of the council, I. 230.
PRESS, liberty of, IV. 151.
PRESSING of seamen, I. 418.
to death, IV. 328.
PRESUMPTIONS, III. 371.

of royal family, I 225.”
patent of, III. 28.

PRESUMPTIVE evidence of felony, IV.
353.

table of, I. 405.

heir, II. 208.

PRECEDENT conditions, II. 154.

PRETENDED titles, selling or buying, IV.

and rules must be followed, I. 64. n. 4.

PRECEPT of election to parliament, id. 177.
PRE-CONTRACT, id. 434.
PREDIAL tithes, II. 24.
PRE-EMPTION, I. 287. IV. 116. 424. 439°

136.

PRETENDER and his sons, treasons re

lating to, id. 91.

-

PREMIER serjeant, III. 28.

PREVENTION of crimes, id. 251.
homicide for, id. 180.
PRICE, II. 446.454.
PRIEST, I. 388.

PREMISES of a deed, II. 298.
PREROGATIVE, I, 141.237. 252. IV.431.

PRIMARY conveyances, II, 309.

PREGNANCY, plea of, IV. 394.
trial of, I. 456. IW. 395.

432.

causes of its increase and decline, IV.
433.

comparative review of, I. 336. IV. 440.

PRIMAE preces, id. 381.
PRIMER fine, id. 350.
seisin, id. 66.87. IV. 418.
PRIMOGENITURE, I. 194. II.214. IV.
421.

as to duchy of Cornwall, II. 208, n. 9.

PRINCE of Wales, I. 125.

contempts against, IV. 122.
copyrights, II. 410.

PRINCES of the blood royal, id. 226.

court, II. 509. III. 65.

property by, II. 408,409. n. 4.
offences relating to coin and treason, IV.
98, 99. n. 4, 5.

against king's counsel, id. 100.
in serving foreign state, id. 101.
in embezzling stores. ib.
desertion, id. 102.

contempt against, id. 122.

PRESCRIPTION, corporations by, I. 473,
II. 264. n. 3.

time of, II. 31.

PRINCESS of Wales, violating her, id. 225.
IV. 81.

royal, I. 225.

violating her, ib. 225. IV.81.
PRINCIPAL

challenge, III.363.
PRINCIPAL and accessory, IV. 34.
accessories, id. 35.
what offences admit of, id.
accessories before the fact, id. 36.
after the fact, id. 37.

punishment of, id. 39.
PRIOR, I. 155.
J
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PRIORITY of debts, II. 511.
PRISAGE, I. 315.
PRISON, see Gaol, breach of, IV. 130.
and n. 6.

PRISONERS, see Convicts.
regulations for their comfort, &c., I. 346.
n. 18. IV. 400. n. 6.

PRIT, IV. 339.

PRIVATE act of parliament, I. 86. II.
344.

Inusance, III. 216.

persons, arrest by, IV. 292.
wrongs, III. 2.
ways, II. 35.

PRIVATELY stealing from the person, IV.
242.

PRIVIES to a fine, 1ſ. 355.
PRIVILEGE, I. 272.
bill of, III. 289.

from arrests, ib.
of parliament, I. 164.
writ of, id. 166.

PRIVILEGED places, IV. 129.
villenage, II. 98.
PRIVILEGIA, H. 46.

PRIVILEGIUM clericale, IV. 365.
property propter, II. 394.
PRIVY council, I. 229.
counsellor, killing or attempting to kill,
id. 232. IV. 100.

PROCESS, defects in notice to appear to,
III. 287. n. 12.

time to appear after, id. 287a. n. 13.
for what cause may arrest, id. 287a. n. 14.
affidavit of debt, id. 287 b. n.

arrest wrongfully made, id. 288, n. 15,
n. 17.

arrest on border of county, id. 290. n. 21.
subpoena, id. 369. n. 27.

against witnesses not attending, id. 369.
n. 27.

-

of execution against whom, id. 414, n. 4.
PROCHEIN amy, I. 464.
PROCLAMATIONS by the king, id. 270.
IV. 431.

-

estrays, I. 298.
on attachment in chancery, III.444.
exigent, id. 284. 469. IV. 319.
the riot act, IV. 143.
writ of, III. 284. 469.
PROCTOR, III. 25.

PROCURATION money, IV. 157.
PRODIGALS, I. 305.
PROFANENESS, IV. 59.
Profert in curia, III. 474.

PROFESSION, religious, I. 133.
PROFESSOR of the laws, his duty, I. 35.
PROFESSORSHIP, Downing, established,
I. 22. 28. n. 8.

seal, II. 347.

PROFITS of courts, I. 289.

signet, id. 347.
forging them, IV. 89.

PROGRESS, royal, IV. 411.

ship taken as, I. 259, n. 16.

PROBABLE presumption, III. 372.
PROBATE of will, II. 508.
PROCEDENDO, writ of, I. 353. III. 109.
PROCESS, civil, III. 279. and appendix.

into county palatine, III. 78. n. 15.
special original, id. 272. n. 2, 3.
teste and return of writ, id. 274. n. 4, 5.

return days of term, id. 277. n. 7.
essoign, ib. 277, n. 8.
of attachment or pone in C. P., id. 279.
n. 1, 2.

teste of capias, id. 282. n. 3.
against defendant's keeping out of way,
id. 284. n. 5.

special capias utlagatum, id. 284, n. 7.
writ of error to reverse outlawry, id. 285.
n. 9.

alias and pluries capias, &c. id. 286. n.
1 ().

served on border of county, id. 286, n. 11.
in the exchequer, id. 287. n. 12.

-

of a fine, II. 352. 533.

purse, I. 334.

tithes, I. 388.
verdict, III. 377. IV. 36.
PRIZE causes, III. 508.
commission of, id. 69.

16.

attorney privileged from arrest, id. 288.

PROHIBITION, declaration in, III. 113.
writ of, id. 112.

grounds of, id. 112. n. 33.
PROMISES, see Contract, III. 158.
PROMISSORY note, II. 467.
PROMUL.GATION of laws, I. 45.
PROOFS, see Evidence, III. 368.
in ecclesiastical courts, id. 100.
PROPER feuds, II. 58.
PROPERTY, I. 138. II. 1, 2.

crimes against, IV. 230.
injuries to personal, III. 144.
real, id. 167.

right of, II. 197. III. 190.
PROPHECIES, pretended, IV. 149.
PROPRIETARY governments in America,
I. 109.

PROPRIETATE probanda, writ de, III.148.
PROROGATION of parliament, I. 187.
PROSECUTION of the king, id. 268.
expenses of, IV. 362.
malicious, III. 126.
of offenders, IV. 301.

PROSTITUTES, vagrants, IV. 170. n. 19.
PROTECTION by children, I. 450.
embassadors, id. 254.
writ of, III, 289.

INDEX.
PROTECTOR, I. 248.
PROTEST of bill and notes, II. 468, 469.

lords in parliament, I. 168.
PROTESTANT dissenters, IV. 53.
succession, I. 216, 217.

treason against, IV. 90.
PROTESTATION, III. 311. 475.
PROVINCE, I. 111.

–PROVINCIAL constitutions, id. 82.
governments in America, id. 109.

PROVING will in chancery, III. 450.
PROVISIONS, papal, I. 60. IV. 107.
selling, unwholsome, IV. 162.
forestalling, &c. id. 158, 9, n.
PROVISO, trial by, III. 357.
PROVISORS, statutes against, IV. 110, &c.
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QUADRUPLICATIO, III. 310.

QUALIFICATION for killing game, II.
417. IV. 175.

of electors to parliament, I. 171.
jurors, III. 362.
of justices of peace, I. 352.
of members of parliament, id. 175.
QUALIFIED fees, II. 109.

property, id. 391.
QUANTUM meruit, III. 163.
valebat, ib.

QUARE clausum fregit, id. 281.
ejecit infra terminum, writ of, id. 207.
impedit, id. 246. 251. n. 4.
incumbravit, id. 248.
non admisit, writ of, id. 250.

PUBERTY, age of, IV. 22.

QUARANTINE, II. 135.
irregularity in, IV. 161.

PUBLIC act of parliament, I. 85.

QUARRELLING in church or church-yard,

PROXIES in the house of lords, I. 168.

verdict, III. 377. IV. 360.

id. 146.

wrongs, IV. 1.
PUBLICATION of depositions, III. 450.

QUARTERING of seldiers, I. 414, 415.

PUERITIA, IV. 22.

QUARTER-sessions, court of, id. 271.
QUARTO die post, III. 278.

PUIS darrein continuance, plea, III. 316.
PUISNE barons of the exchequer, III. 44.
justices, III. 40, 41.
PULLING down churches, houses, &c. IV.
143.

traitors, IV. 92.376.

QUASHING, id. 303. IV. 321.
QUAYS, I. 264.
QUE estate, II. 264.
QUEEN, I. 219.

-

PULSATION, Ill. 120.

Anne's bounty, id. 286.

PUNISHMENT, IV. 7.
capital, id. 9. 18.236. n. 441.
certainty of, id. 377.

compassing or imagining her death, id.

end of, id. 11. 252.
infliction of, id. 258.
measure of, id. 12.
power of, id. 7.

severity of, id, 16.
sanguinary reprobated, I. 133, n. 12.
transportation when first a, id. 137. n. 17.
PUR auter vie, tenant to, II. 120.
PURCHASE, I. 215. II. 241.
of writs, III. 273,274.

title by, II. 241.
in real property, what, II. 201. n. 222. n.
ancestor's seisin by descent or, id. 208. n.
11.

rule in Shelley's case, id. 242. n. 3.
PURCHASOR, first, id. 220.

PURE villenage, id. 290.
PURGATIO vulgaris, IV. 342.
PURGATION, canonical, III. 342. IV.
368.

oath of, III, 100.447.

PURPRESTER, IV. 167.
PURSUIT of remedies, III. 270.
PURVEYANCE, I. 287. IV. 116,424, 439,
PUTTING in fear, id. 242.

223. IV. 76.

consort, I. 219.

dowager, id. 224.
gold, id. 221.
her attorney and solicitor, id. 220. III.
28.

revenue, I. 221, 222.

regnant, id. 219.
her husband, id. 224.

violating her, id. 224. IV. 81.
Catharine

Howard's attaint, I.

223.

n. 5.

Anne Boleyn, Catharine Parr, Henrietta,
id. 223, n. 6.

bill against Caroline, ib.
must subscribe declaration against popery,
I. 234. n. 2.

-

QUESTION or torture, IV. 325.
QUI tam actions, III. 162. IV. 307.

QUIA dominus remisit curiam, writ of right,
III. 195.

QUIA emptores, statute of, II. 91. IV. 426.
QUICK with child, IV. 395.

QUIET enjoyment, covenant for, II. 529.
QUINTO exactus, III. 283. 469. IV. 319.
QUIT-claim, II. 533.
QUIT-rents, id. 42.
QUO minus, writ of, III.46. 286. 471.
QU0 wurranto, information in nature of, I.

485. III, 263. IV, 311. 441.

INDEX.
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RECOGNIZANCE, fine, id. 532,3.

QUO, writ of, III. 262. 264. m. 7.
QUOD ei deforciat, writ of, id. 193.
permittat, writ of, ib.
prosternere, writ of, id. 221.

RECOMPENCE in value, II. 359.

QUORUM clause, in commissions, I. 351.

RECONCILIATION to the pope, &c. IV.

RABBITS, killing, &c. IV. 174d. n.

RECORD, I. 69. III. 24. IV. 426.

to prosecute, IV. 296. n. 6.
to give evidence, ib.

87.

RACING, id. 173. and n. 24.
RACK, id. 325.
RACK-rent, II, 43.

assurance by, Il. 344.

RAIL, stealing of, IV. 233.

embezzling, &c. of, IV. 128.

RANK, modus, id. 30.
RANSOM, IV. 380. 67, n. 2.

of actions, II, 534, III.317. 465,473.

court of, III. 24.
debt of, II. 465.

forcible entry or detainer, IV.148.
riot, id. 147.

RAPE, appeal of, id. 314.
in counties, I. 117.
of women, IV. 210.
evidence in, id. 213. n. 8.
assault to commit, id. 217. n. 12.
RAPINA, id. 243.
RASURE in a deed, II. 308.

RATIONALIBI parte bonorum, writ de, id.
492.

trial by, III. 330.
vacating of, IV. 128.
RECORDARI facias loquelam. III. 34. 37.
195.

RECOVERY, see Fine, common, II, 116.
271. 357. 534. IV. 429,

in value, II. 359. 528.

revisal of, when suffered of copyhold. id.

writ of right de, III. 194.

368. III. 166."

RATIONABILIS dos, II. 134.

roll, II. 358. 534.

RAVISHMENT, see Rape of children, III,

by tenant in tail, ex parte materna, id.

141.

361. n. 24.

ward, ib.
wife, id. 139.
READING of deeds, II. 304.

on claim of clergy, IV. 367. 441.
REAL actions, III. 117.

when and how passed, id. 362. n. 25.
amendments of, ib.

acknowledgments taken abroad, id. 236,
Il.

chattels, id. 386.

RECREANT, III. 340. IV. 348.
RECTOR of a church, I. 384.
RECTORIAL tithes, id. 388.

composition for tithes, id. 28.
things, id. 16.

RECUSANTS, popish, IV. 55, 124.
RECUSATIO, judicis, III. 361.

assets, II. 244. 302.

*

REASON of the law, I. 70.

REASONABLE part, II.492.516. IV. 408.
424.

RE-ASSURANCE, II. 460.

REBELLION, commission of, III.444.

REDDENDUM of a deed, II. 299. 521.
RE-disseisin, writ of, III. 188.

REDRESS of injuries, id. 2.

REFERENCE to masters in chancery, id.
453.

REBUTTER, id. 310.

REFORMATION of religion, IV. 430.

RECAL of subjects from abroad, I. 266. IV.

REFUSAL of a clerk, I. S89,
REGALIA majora et minora, id. 241.

122. 160.*

RECAPTION, III.4, IV, 363.
writ of, III. 151.

REGARD, court of, III. 72.
REGARDANT, villeins, II. 93.

RECEIPTS, forgery of, IV. 250. n. 75.
RECEIVING stolen goods, IV. 132.
offence of, in general, id. 132, 133. n. 12.

REGENT, I. 240.

lead, &c. id. 133.

plate, &c. ib.
ship's cargo, id. 133, n. 14.
wrecks, id.

naval and military stores, id.
RECITALS in a deed, II. 298.523.
RECLAIMED animals, id. 391.
RECOGNIZANCE, id. 341.

for the peace or good behaviour, IV. 252,

in nature of statute staple, II. 160. 342.
IV. 431.

of bail, III 391. 472.

queen, id. 219.
REGISTER of deeds, II. 343.

of marriages, IV. 163.
rent charge, &c. must be registered to
entitle to vote at election, I. 173.
n. 36.

of seamen, I. 419.

of British shipping, id. 418, n. 12.
of parish apprentices kept by overseers,
id. 426. n. 10.

REGISTRUM omnium brevium, III. 183.
REGNANT, queen, I. 219.
REGRATING, IV. 160.

REJOINDER, III. 310.

INDEX.
REJOINDER in error, III. 477.
REHEARING, id. 453.

RELATION back in bankruptcy, II. 486.
forfeiture, IV. 381. 386, 387.

judgments, III. 420, 421.
RELATIONS, private, I. 422.
public, id. 146.
RELATIVE rights and duties, id. 123. 146.
RELATOR, in informations, III. 264, 427.
IV, 308.

RELEASE of lands, II. 324. 522, 523.
RELIEF, id. 56. 65. 87. IV. 418. 420,
421.

RELIGION, offences against, see God and
Religion, IV. 443.
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REPORTS by the master in chancery, iii.
453.

of adjudged cases, I. 71.
their fidelity, I. 66.72. n. 6.

of parliamentary proceedings favourable
to liberty, I. 250. n. 10.
REPRESENTATION in descents,

II.

217.

of the crown, I. 194.201.
distribution, II, 517,

parliament, I. 159.
REPRIEVE, IV, 394.

REPRISAL of goods, III.4.

REPRISALS on foreigners, I. 258.

RELIGIOUS impostures, IV. 61.

REPUBLICATION of will, II. 379. 502.
REPUGNANT conditions, II. 156,

REM, information in, III. 262.

REPUTATION, I, 134,

REMAINDER in chattels personal, II, 398.

injuries to, III. 123,

writ of formedon in, III. 192.
of lands, II. 164.

REPUTED thieves, vagrants when, IV.

not subject to abeyance, id. 107, n. 9, 10.
how affected by surrender, id. 368. n. 9.
cross remainders among devisees, id. 381.

REQUESTS, court of, I. 230. III. 51.
for small debts, III. 81.
RERE fiefs, II. 57.

n. 17.

REMEDIAL part of laws, I. 55.
statute, id. 86.
REMISE, II. 533.
REMISSION, see Pardon.
REMITTER, III. 19. 190.

REMOVAL of poor, I. 364.
RENT, II. 41, 42.57. 299.
charge, id. 42.
remedy for, III. 6. 206. 231. IV. 441.
seck, II. 42.
service, id. 41.
subtraction of, III. 230.
when due to executor or heir, II, 43.
n. 54. 123. n. 6.

feudal sovereigns in grants of land re
served, id. 59. n. 2.

apportionment on death of tenant for life,
id. 123. n. 6.

of mortgaged estate, to whom paid, id.
159. n. 7.

when payable, though premises burnt
down, id. 282. n. 25.
distress for, III. 6. n. 8. 11, see Distress.

ejectment for non-payment of, id. 206. n.
11.

double rent and double value, id. 210.
n. 7.

REPETITUM namium, id. 149.
REPLEADER, id., 395.
REPLEVIN, id. 13. 170.
action of, id. 146.
bond, id. 148.

REPLICATIO, id. 310.
REPLICATION at law, id. 309, 475, 476.
in criminal cases, IV. 339, v.

equity, id. 448.

170. n. 19.

RESCRIPTS of the emperor, I. 58.
RESCOUS, writ of, III. 146.
RESCUE, III, 12. 170, IV. 125, 131, and
n. 7.

RESIDENCE, I. 390, 392.
RESIDUUM of intestates'

effects,

II.
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RESIGNATION, I, 382. 393.
RESISTANCE, I. 251. IV. 436, 440.

RESPITE of jury, III. 354.464.
RESPONDEAT ouster, III. 303. 396, IV.
338.

RESPONDENTIA, II. 458.

RESPONSA pudentum, I. 80.
RESTITUTION in blood, &c. IV. 402.

of conjugal rights, III. 94.
stolen goods, IV. 362.
temporalities, I. 380. IV. 421.
writ of, IV. 188. 363.

RESTORATION, A. D. 1660. I. 210. IV.
438.

RESTRAINING statute, I. 87.
of leases, II, 320. IV. 432.
RESULTING use, id. 335.
RETAINER of debts, II. 511. III. 18.

of servants by another, III. 142.
RETALIATION, IV. 12.

RETORNO habendo, plegii de, III. 148.
writ de, III. 150. 413.
RETRAXIT, id. 296. 395.
RETURN, false or double, I. 180.
action for, III. 111. 372.

irreplevisable, writ of, id. 150.
of writs, id. 273.

form of, II. Appendix.
RETURN day of writs, III. 275.
RETURNS of the term, III. 277.
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REVEALED law, I. 42.

RIOTOUS assemblies, felonious, IV. 142.

REVENUE causes, cognizance of, III.

RIVERS, annoyances in, id. 167. and n.
banks of, destroying, id. 244. 246. and n.
sluices on, destroying, id. 144.
thefts on navigable, id. 239, and n.
ROADS, see Highway.
surveyor of, &c. I. 357.

428.

trial of, IV. 281.

extraordinary, I. 307.
ordinary, id. 281.
tax on house and windows, id. 325. n. 35.
on servants, id. n. 36.

hackney coaches, id. n. 37.
greatest amount raised, id. 326. n. 38.
amount, 5 Jan. 1825. id. 331. n. 44.
number of officers to collect it, I. 331.
n. 43.

officers, assault on, IV. 155.
REVERSAL of attainder, id. 392.

judgment, III. 411. IV. 390.
outlawry, III. 284. IV. 320. 392.
REVERSION, II. 175.
its incidents, id. 176.

assignee, entitled to what remedies
III. 158.

REVERTENDI animus, II. 392.
REVERTUR, writ of formedon in, III. 192.
REVIEW, bill of, id. 454.
commission of, id. 67.
REVILING church ordinances, IV. 50.

REVIVAL of persons hanged, id. 406.
REVIVOR, bill of, III. 448.
REVOCATION of devises, II. 376.
uses, id. 335. 339. 530.

will, id. 502.
REVOLUTION, A. D. 1688. I. 211. IV.
440.

REWARD, taking of, to help to stolen
goods, IV. 132. and n. 11.
REWARDS for apprehending offenders. IV.
294, 295. and n. 18.

duties of, id. 359, n. 42.

turnpike roads, surveyors of, &c. id. n. 43.
ROBBERY, IV. 242. See Larceny.
from the person—
there must be a taking, IV. 243.
not material what taken, ib.

must be a force, or putting in fear, ib.
and n. 40.

punishment, id. 245.
assaulting to rob, id. 217. n. 13.
ROBERDS-men, id. 245.

ROGUERY, incorrigible, see Vagrants, id.
169.

ROGUES, see Vagrants, ib.
ROMAN catholics, rights, disabilities, and

protection of, IV. 58, n. 8.
ROMNEY marsh, laws of, III. 74.

ROOTS, destroying of, IV. 240.
stealing of, id. 233.
ROPE-dancers, id. 167.
ROUTS, id. 146.
ROYAL assent, I. 154. 185.

family, id. 219, 225.
marriages of, id. 225*. IV. 117.
fish, I. 223. 290.
mines, id. 295.
RULE of court, III. 304. 463.
RURAL dean, I. 383.

deanery, id. 112.
RYDER to a bill, id. 183.

discovering accomplices, id. 331.
RIDINGS, I. 117.
RIGHT close, writ of, II. 99. III. 195.
secundum consuetudinem manerii, writ of,
III. 195.

de rationabili parte, writ of, id. 194.
mere writ of, id. 193.
of advowson, writ of, id. 243. 250.
dower, writ of, id. 183.

SABBATH-breaking, IV. 63.
SACCULAR II, id. 242.

SACRAMENT, reviling of, id. 50.
SACRAMENTUM decisionis, III. 342.
SAFE-conducts, I. 259.
violation of, IV. 68.

SAINT Martin le grand, court of, III. 80.

possession, II. 196.
property, id. 197.

SALADIN E tenth, I. 309.
SALE, II. 9. 446. and n.
of distress, III. 14.

ward, writ of, III. 141.

SALT-duty, I. 322.

patent, writ of, id.
petition of, I. 128. III. 256. IV. 437.
quia dominus remisit curiam, writ of, III.
195.474. 476, 477.

sur disclaimer, writ of, III. 233.
RIGHTS, I. 122.
bill of, id. 128. IV. 440.

of persons, I. 122.
things, II. 1.

SALWAGE, id. 293. II. 458. 460.
SANCTION of laws, I. 56.
SANCTUARY, IV. 332.365.436.
SARK, island of, I. 107.
SATISDATIO, III. 291.

SATISFACTION, entry of, on record, Iv.
428.

SAVING banks, established for labouring

RIOT, IV, 125. 142. 146, and n. 9.

classes, I. 426. n. 7.
SAXON laws, id. 64. IV. 410.412.

RIOT-act, id. 142, 143. 440.

SCALE of crimes and punishments, IV. 18.
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SCANDAL or impertinence in bills in

SECURITY of person, I. 129.

equity, III. 442.
SCANDALUM magnatum, I. 402. III.,123.

SEDUCTION of child or servant, III. 140.

SCHIRE men, I. 398.
SCHISM, IV. 52.
SCHOOLMASTER, I. 453. IV. 54.
-

SCIENCES auxiliary to the study of the
law, I. 33.

SCIRE facias against bail, III.416.
in detinue, id. 413.
to hear errors, id.

remove an usurper's clerk, id. 248.
repeal letters patent, ide 261.
revive a judgment, id. 421.
feci, id. III.447.
SCOLD, common, IV. 169.
SCOTLAND, I. 95. IV. 292. 304. 427.

SCOTS, or assessments, III. 74.
peers, their election, I. 169. IV. 117.
pedlar, may sell in England, I. 90. 97.
n. 7.

representatives in parliament, id. 90. 97.
n. 8, 9.

SCOTCH sheriffs, id. 339. n. 3.

n. 8.

action for, id. 142. n. 30, 31.

public offence of, IV. 64, n. 25.
of women and children, id. 209. 212.
of soldiers and sailors, id. 102. n. 14.
of artificers, id. 160, and n. 16.
SEISIN, II. 209.
for an instant, id. 131.

livery of, id. 311, i.
writ of, III. 412. II. 359.535.
SEISING of heriots, &c. III. 15.

SELECTI judices, id. 366.
SELF-defence, id. 3.
homicide in, I. 130. IV. 183.
SELF-murder, IV. 189.

SEMI-plena probatio, III. 371.
SENATUS consulta, I. 80.86.
decreta, id. 86.

SEPTENNIAL elections, id. 189.433.
SEQUESTRATION in chancery, III.444.
of a benefice, id. 418.
SERJEANT, ancient, id. 18.

SCRIPTURE, scoffing at, IV. 59.

at arms in chancery, id. 444.

SCUTAGE, I. 310. II. 74.

at law, I. 24. III. 27.

SE defendendo, homicide, I. 130. IV. 183.
SEA banks, destroying, IV. 244, 246.
SEAL, counterfeiting the king's, id. 83.89.
great, II. 346, 347. III.46.
of a corporation, I. 475.
privy, II. 347.
SEALING of deeds, id. 305.

SEALS, their antiquity, II. 305.
SEA-marks, I. 264.

destroying, I. 294.
SEAMEN, see Master and Servant, id. 420.*
and see Military.
wages, III. 107.
wills or powers, counterfeiting, IV. 248.
and n. 70.

wills exempt from stamp duty, I. 417.
n. 10.

legality of impressing, id. 419. n. 13.
who exempt from, ib.
naval courts-martial, I. 420. n. 16.

personating, IV. 249. n. 69.
SECOND deliverance, writ of, III. 150,

surcharge, writ of, id. 239.
SECONDARY conveyances, II. 324.
use, id. 335.

premier, III. 28.
SERJEANTY, grand, II. 73.
petit, II. 81.
SERVANTS, see Master and Servant, I.
423.

battery of, III. 142.
embezzling their master's goods, IV. 230,
231.

firing houses by negligence, I. 431. IV.
222.

larciny by, IV. 230.
master when answerable for, I. 430, 431.
III. 154.

retainer of, I. 425.
tax on, id. 325. 327.

of ambassador protected from arrest, id,
256. n. 12.

of peers are liable to arrest, id.401, n. 15.
domestic, how far entitled to warning, &c.
id. 425. n. 5.

in husbandry, discharged for misconduct,
id. 425. n. 6

relative duties of master and servant, id.
425, n. 7.

SECRETARIES of State, I.338.

SERVICF, feodal, II. 54.
heriot, id. 422.

SECTA, III. 295. 344.

SESSION, great, of Wales, III. 77.

ad molendinum, &c. writ de, id. 235.
SECUNDA superoneratione, writ de, id. 239.

SECURITIES for money, their true con
structions, id. 439.

SECURITY for good behaviour, IV. 251.
256.

peace, id. 251.254.

of gaol-delivery, IV. 449.
of oyer and terminer, id. 448.
of parliament, I. 186, 187.
quarter, IV. 271. 274.
SET-off, III. 304. IV. 442.
SETTLEMENT, act of, I.1128.216. IV.440.

SETTLEMENTS of the poor, I. 362.
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STATUTES, when ordered to be in English,
id. 183. n. 84.

STUDY of the law why neglected in the uni
versities, I. 16.

promulgation of, id. 185. n.87.
first called 12th Car. II. why, id. 196. n. 6.
guardian by, I. 462.
rolls, I. 182.

Statute of frauds, in general, II. 448. n. 15.
promises within, IV. 159, n. 14.
STATUTE of limitations, law relative to, III.
306a. n. 40.

-

to what cases statute extends, ib.

when begins to take effect, ib.
commencement of action to take case

out of, III. 306c. n.
what revives the claim, ib.

exceptions as to feme covert, infants,
&c. III. 307. n. 41.

in case of penal statutes, id. n. 42.
other statutes of limitations, III. 308.
n. 43.

STATUTE merchant, II. 160. IV. 426.
STATUTE staple, II. 160. IV. 428.

recognizance in nature of, II. 162. 342.
IV. 431.

general note on, I. 37. n. 9.
STULTIFYING one's self, II. 291.
SUBJECTION, civil, IV. 28.
SUBIN FEUDATION, II. 91.

-

SUBORNATION of perjury,IV.137.8, n. 25.
SUBPOENA ad testificandum, III. 369.
duces tecum, id. 382.

in equity, id. 445.
its origin, id. 52.
SUBSCRIPTION of witnesses, II. 378.
SUBSCRIPTIONS, unlawful, IV. 117.

SUBSEQUENT conditions, II. 154.
evidence, III. 403. 454, 455.
SUBSID1ES, ecclesiastical, I. 312.

lay, I. 308. 311. IV. 423.
on exports and imports, I. 316.
SUBTRACTION of conjugal rights, III.94.
legacies, id. 98.
rents and services, id. 230.
tithes, id. 88. 102.
SUCCESSION ab intestato. See Descent. II.
516.

STATUTES of a corporation, I. 475.
STAUNDFORDE, I. 72.

to goods and chattels, id. 430.
the crown, I. 197. IV. 440.
SUFFERANCE, estate at, II. 150.
SUFFRAGE, who entitled to, id. 171.

STEALING, see Larceny.
an heiress, IV. 208.
STERLING, I. 278.
STEWARD, I. 427.

SUGGESTION for prohibition, III. 113.
prosecution by, IV. 309.

lord high, III. 38.

SUICIDE, id. 189. and n.

his court, IV. 261.

assisting another in, is murder when, id.

in parliament, IV. 260. 263.
of the university, his court, IV. 277.
of the household, III. 38.
his court, III.76. IV. 276.
STINT, common without, II. 34. III. 239.
STIPULATIO, III. 291.

STIPULATION in the admiralty court, III.
108.

STIR PES, distribution per, II, 51.
succession in, II. 217.

200. n. 23.

SUIT and service, II. 54.
at law, III. 116. See Action.

in equity, id. 442.
witnesses, id. 295. II. III.
SUMMARY convictions, IV. 280.
SUMMONERS, III. 279. II. 460, 7, 8.
SUMMONS, III. 460.
before conviction, IV. 281.

to parliament, I, 149, 150. 187. n. 90.

STOCKS for punishment, IV. 377.
of descent, male and female, II. 234.

STOLEN goods, receiving, &c. IV. 132.
238. See Receiving.
taking reward to help to, id. 131.
owner of, suing for, II. 450. n. 19.
marriages, IV. 209.
STOPPAGE, III. 305.
in transitu, law of, II. 448. n. 16.

STORES, embezzling the king's, IV. 101.
receiving stolen, IV. 133. n. 14.
STRANGERS to a fine, II. 356.

STRIKING in the king's palace or courts
of justice, IV. 125. 276.
STUDY of the law, its discouragements, I.

188. n. 12.

SUMPTUARY laws, IV. 170.

SUNDAY, see Sabbath-breaking, no juri
ical day, III. 278. 290.
process not serviceable on, IV. 64. n. 21.

hundred when liable for persons robbed
on, ib.

killing game on, ib.
carrier, &c. travelling on, ib.
selling goods on, ib.
meat, &c. ib.

baking on, ib.
watermen plying on, ib.
public entertainments on, ib.
SUPERSEDEAS, writ of, I. 353.

SUPERSEDING commissions of bankrupt,

29, 31. 37. n. 9.

uses, I. 6.
restrained in London,
I, 24.

II. 488.

SUPERSTITIOUS uses, information of, III.
228.
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SUPPLEMENTAL bill in equity, III.448.

TAXES, I. 139. 308. IV. 426. 439.

SUPPLETORY oath, ib. 371.

their annual amount, I. 328.333.
TECHNICAL words in indictments, IV.306.

SUPPLICAVIT, IV. 253.
SUPPLIES, I. 308.

TEMPORALITIES of bishops, their cus

SUPREMACY, IV. 430.
oath of, I. 368.

tody, I. 282. IV. 421.
their restitution, I. 380. IV. 421.

refusing it, IV. 115.
SUPREME magistrates, I. 146.
power, I. 49. 146.

TENANCY, notice to quit, ir. 147. n. 12.
when notice to quitumecessary, id. 275.
n. 11.

SURCHARGE of common, III. 237.
SURPLUS of intestates' effects, II. 514.

of mortgaged estate, rent to whom paid,

SUR-REBUTTER, III. 310.
SUR-REJOINDER, ib.

by agreement for three months certain, is
within statute, id. 140. n. 2.

SURRENDER, of bankrupt, II.481.
title by, id. 326.

from year to year, id. 147. n. 11.
under demise of joint tenants, id. 183. n.

deed of, ib.
of term, ib.

id. 159. n. 7.

6, 7.

of copyhold, id. 365.
by whom and where taken, id. 365. n. 3.
death of surrenderor before admittance of
surrenderee, id. 366. n. 5. 369. n. 11.

by sufferance, id. 150. n. 14.
holding over, id. 151. n. 15.
TENANT, II. 59.
to the praecipe, id. 359, 362.
for life, committing waste of timber, id.

neglect of, to uses of will aided, IL 367.

282. n. 26.

n. 7.

without impeachment of waste, power

effect of, on contingent remainders, &c.
id. 368. n. 9.

of, id. 283. n. 27.

in common, how created, and distinguish

effect of admittance upon, id. 369, n. 11.
SURVEYORS of highways, I. 357.

ed from joint tenancy, id. 180. n. 2.
account and partition how obtained, id.

how chosen, I. 357. n. 39.
duties, &c. of, id. 359. n. 42.

184. n. 8.185. n. 9. 10.

adverse possession by one against the

of turnpike roads, id. 359, n. 43.

other, id. 194, n. 20.

SURVIVORSHIP, II, 183. 526.

of things personal, 11. 399.
SUSPENSION of habeas corpus act, L. 136.
SUS. per col. IV.403.
SWANS, stealing of, II. 394. IV. 236.
SWEARING, profane, IV, 60.
the peace, id. 256.

of suing jointly or severally, id. 194.
n. 21.

by curtesy, meaning and origin of, id.
126. n. 10.

of trusts, &c. are estates in equity, id.
127. n. 1:1.

when entry necessary to seisin, id. 127.

SWEINMOTE, court of, III. 72.
SYCOPHANTS, IV. 236."
SYNGRAPHA, II, 296.
SYNODS, I. 279.

n. 12.

of gavelkind lands, id. 128. n. 16.
when second husband shall be, id. 128.
n. 17.

TENDER of amends, III. 16.
TAIL after possibility of issue extinct, II.
124,

female, id. 114.

general, id.

of issue, id. 313.
oaths, I. 368. IV. 124.

money in general, III. 303. I. 277.
what is a good tender, III. 304. n.
when may be made with effect, id.

113.525.

male, id. 114.

special, id. 113.

304a, n.

tenant in, id. 112.

TAILOR, common action against, III. 165.
TAKING, felonious, IV. 230. 232.
unlawful, III. 145.
TALE, or count, id. 293.
TALES de circumstantibus, id. 365. IV.
-

354.

writ of, III. 364.
TALIONIS ler, IV. 12.
TALLIAGE, I. 311. IV. 419, 426.
TARIFF, I. 314.

TAXATION by the house of commons, I.169.
WOL. IV.

advantage acquired by, id. 304b. n.
paying money into court, id. 304b. n. 35.
effect of, id. 304c. n. 36.

plea of, id. 303.
TENEMENT, II. 16.59.
entailable, id. 113.
TENEMENTAL lands, id. 90.
TENENDUM of a deed, id. 298.

TENTHS, ecclesiastical, I. 284. IV. 107.
temporal, id. 309.
TENURE, disturbance of, III. 242.

by comage, II. 74, n. 133.
P
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TENURE in capite, speaker's address, id.
77. n. 16.

TITHES, title to, in general, II. 24.
distinction between predial, and mixed,
id. 23. n. 6.

socage, its derivation, id. 80. n. 2.
by petit serjeanty, still exists, id. 82. n. 3.
in gavelkind, how preserved, id. 84, n. 7.
gavelkind lands subject to escheat, id

great and small, id. ib.
compositions modusses, &c. favoured, id.
25. n. 9.

84. n. 8.

respective rights of rector and vicar

gavelkind and borough english not
pleaded, id. 85. n. 9.
lands disgavelled by statutes, id. 85. n.10.
copyhold of base tenure, id. 99. n. 26.
TENURES, ancient, II. 59.

to, id. 26. n. 10.

, compositions real, id. 28. n. 12.
modus, what good, id. 31. n. 21.
exemption from, how proved, id. 23. n.
24.

no ancient descent of, id. 85. n. 9.

modern, id. 78.

TERM in law, essoign day of, &c. III. 277,

agreement to give up claim to, illegal, id. .

and n. 278.

280. n. 20.

of forest land, III. 48.
substraction of, id. 88. 102.

first day of id. 278.
original of, id. 275.
returns of, id. 277.

cognizable in equity, id. 437.

of years, II. 143.526. IV. 430.
TERMINUM qui praeteriit, writ of entry, ad
III. 276. 183.

TITHING, I. 114. IV. 411.
TITHING-man, I. 115.406.

TITHINGS, kingdom divided into, before

TERMOR, II. 142.

Alfred, id. 108. 114. n. 31, 32.

TERRE-tenant, id. 91. 328.

TITLE of acts of parliament, id. 183.

TEST-act, IV. 59.439.
TESTAMENT, II. 11, 12. 373. 489.499.

to lands, II. 195.

pretended, selling or burying, IV.

IV. 424. 430.

136.

TESTAMENTARY causes, III. 95

the crown, I. 190.

guardian, I. 462. II. 88.
jurisdiction in equity, III. 437.
spiritual courts, id. 97. IV. 421.
TESTAMENTO annero, administration cum

things personal, II. 400.
TOLERATION, IV. 52, 53. 440.
TOLT, writ of, III. 34, 195.457.

TONGUE, cutting out or disabling, IV. 206,

II. 504.

207.

TESTATUM capias, III. 283. 468.
TESTE of writs, I. 179. III. 274. append.
passim.

TESTES, proof of will per, IL 508.
trial per, III. 336.
THEFT, IV. 229, see Larceny.
its punishment, IV. 236." 420.

TONNAGE, I. 316. IV. 437.
TONSURA clericalis, id. 367.
TORTS, actions on. Il I. 117.
TORTURE, I. 133. IV. 325.
TOURN of the sheriff, IV.

411.

TOUT temps prist, III. 303.
TOWN, I. 115.

THEFT-bote, id. 133. 363.
THEODOSIAN code, I. 81.

TRADE, see Manufactures, its progress in

England, IV. 419. 424. 428.431.432.

THINGS personal, II. 384.
real, id. 16.

-

438.

offensive, IV. 167.

right of, id. 1.
THREATENING letters, IV. 137. 144.
THREATS, III. 120. 131. n. 18.
-

of accusation, to extort money, IV. 136.

-

unlawful exercise of, I. 427. IV. 159."

king may grant charter to company, 1.
473. n. 4.

implements, &c. of, when not distrainable,

TIMBER, II. 281.

trees, stealing, IV. 233. . .
destroying, id. 247.

TIME, division and computation of II. 149.
n. 3.

day of the date in leases, &c. inclusives
or exclusive, id. 319. n. 36.

legal memory, id. 31.

exception to rule of nullum tempus, &c.
I. 247. n. 9.

273.

424.

.

TIPPLING, IV. 64.
TITHES, I. 388.

original distribution of, I. 384. 388.

III. 8. n. 14. 18.

offences against.
owling, IV. 154.
...,
smuggling, id.
fraudulent bankruptcy, id. 156.
usury, id.
cheating, id: 157.
assize of bread, id. and n. 8.
false weights, and measures, ib.

false pretences, id. 158, and n.
10.

forestalling, id. 158.
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TRADE, regrating, IV. 158.
engrossing, ib.
monopolies, id. 159.
exercising trade without appren
ticeship, id. 160.
seducing artists, ib.
TRADESMEN, I. 407.
actions against, III. 165.
TRAINING, to arms, &c. IV. 102. n. 14.
TrAITORS, II. 499. IV. 75.
TRANSITORY actions, III. 294.
TRANSPORTATION, I. 137. IV. 371.377.
401. and n.

offence of returning from, IV. 132. and
n. 10. 371.

TRAVERSE of indictment, IV. 351.
offices, III. 260.
plea, id. 312.

TREASON, appeal of, IV, 314.
misprision of, id. 120.
petit, IV. 75. 203.
trials in, IV. 351.440.

high, compassing, &c. death of king, &c.

TRESPASS, by inferior tradesmen hunting,
sporting, &c. id. 214, n. 16.
to right of common, id. 237. n. 4.
no indictment lies for civil injury, IV.
148. n. 13.

-

merged in felony, when, id. 6. n. 5. 7.
malicious offence of, id. 247. n. 57.
TRESPASSERS, ab initio, III. 15.
TRIAL, id. 330. IV. 342. 411.
new, III. 387. IV. 361. 438.
notice of, in London and Middlesex, III.
357c. n. 4.

countermand of, id. 357c. n. 5.

notice of, after 4 terms delay, id. 357c.
n. 6.

adjournment of jury pending, id. 375. n.
35

antiquity of trial, by jury, id. 375. n. 36.
withdrawing juror, id. 376. n. 37.
leave to move for nonsuit, ib.

notice to produce papers, &c. III. 382.
n. 39.

postea, practice relative to, id. S86. n.
TRIENNIAL elections, I. 189.433.

IV. 76.

how far words treasonable, id. 80.

violating king's companion, &c. id. 81.
levying war, ib.
adhering to enemies, id. 82.
counterfeiting king's seal, id. 83.
money, id. 84.
slaying chancellor, or judges, sb,
treasons, since 1 Mary, c. 1. id. 87.
as to papists, ib.
to coin, and royal signatures, id.
88.

for securing protestant succession,
in house of Hanover, id. 9.

parliaments, id. 153.430.432.
TRINITY, denial of, IV. 50.
TRINODA necessitas, I. 263. 357. II. 102.
TRIORS lords, IV. 262, 263.

of jurors, III. 263.
TRIPLICATIO, id. 310.
TRITHING, I. 117.

-

TRIVERBIAL days, III.424.
TROWER and conversion, action of, id. 152.
IV. 363, 364.
TRUCE, breakers of, IV, 68.
conservators of, id. 69.
TRUSTS, II. 356.525.

punishment of, id. 92, 3.
TREASURER, lord high, III. 38. 44.56.
killing him, IV. 84.

where cognizable, III.431. 439.
curtesy of, &c. are estates in equity, II.

TREASURE-trove, I, 295.
concealment of, id. 297. IV. 121.

wife not entitled to dower, out of estate,

TREATIES, leagues, and alliances, id. 257.

to preserve contingentremainders in copy

TREBUCKET, id. 169.

TREES, destroying, &c. id. 426, and n.50.
247.

stealing, id. 233.
TRESAYLE, III. 186.
TRESPASS, costs in, id. 401.
on lands, id. 208,209.
the case, action of, id. 52. 122.
vi et armis, action of, id. 120, 121. 123.

action of, for taking goods, id. 151. n. 3.
after notice, id. 209, n. 3. 214, n. 15.
damages encreased by insult, id. 210. n.
5.

possession, and title, id. 210. n. 6.

declaring for several, id. 211. n.8.
against gleaners, id. 212. n. 9.
in fox hunting, id. 212, n. 10.

117. n. 11.
id. 132. n. 27.

hold, unnecessary, id. 171. n. 4.

TRUSTEE, in default of heirs to cestui que
trust deceased holds for own benefit,
id. 246. n. 7.

execution by statute, of uses of estates in,
id. 235. n. 60.

devises in trust, ib.
how statute for execution of, evaded, id.
336. n. 61.

use executed by the statute, id. 336. n. 62.
when trust, merged in legal estate, id.
337. n. 64.

infant trustee levying fine, id. 351. n. 8.
of chattels real or personal in remainder,
id. 397. n. 13.

TUB-MAN, in the exchequer, III. 28.

TUMULTUOUSpetitioning, I. 143. IV.147.

-

INDEX.
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TURBARY, common of, II. 34.
TURNIPS, stealing, IV. 233.
TURNPIKES, see Road, destroying of, IV.
144.

TUTOR, I. 306. 453. 460.
TWELVE tables, laws of, I. 80.

TWO witnesses, when necessary, III. 370.
IV. S.56.

TYRANNY, I. 126. 133.

WAGRANTS, IV. 170, and n. 19.
idle and disorderly persons, ib.
rogues and vagabonds, ib.
incorrigible rogues, ib.
harbouring, iv. 170.
VALOR beneficiorum, I. 284.
maritagii, id. 70.88.
VALUABLE considerations, id. 297.
WALWASORS, I. 403,
WASSAL, II. 53.

UBIQUITY of the king, I. 270.
UDAL right, II. 45.

not protected by magna charta, id.92. n.16.

UMPIRE, III. 16.

lord seized damages, recovered by, id.

UNANIMITY of juries, III. 376. IV. 414.

its etymology, II. 52. n. 6.

94. n. 17.

last claim of villeinage, id. 96, n. 19.

UNCERTAINTY of the law, III. 325.
UNCORE prist, id. 303.
UNDER-SHERIFF, I, 345.

VENIRE facias, writ of, III. S52. vii. xiii.

UNDERWOOD, stealing, IV. 233.

VENTRE inspiciendo, writ de, I. 456.

UNION, articles of, L. 96.
of Great Britain, I. 93. IV.427. 440.

UNITED States of America, their separation
from England, I. 104. 109, n. 26.
UNITIES of joint estates, II. 180.
UNIVERSITATES, 1.469.
UNIVERSITY, id. 471.

IV. 318. 351. iii.

sa mere, children in, id. 130.

VENUE, III. 294.
when changed, id. 294.384.
local in action against magistrate, I. 354.
n. 30.

against overseer, id. 361. n.

-

in criminal cases, IV, 303. 4.

burgesses of, 174.
chancellor of, his certificate, III. 335.

where offence commenced or con

courts of, III. 83. IV. 277.

in county where defendant arrest

summated, id. 305. n. 12.

right of, to popish advowsons, III. 251.
study of the law in, I. 26.

UNKNOWN persons, larciny from, IV.
236. 359.

ed, ib.

in adjacent county, ib.
in any county, ib.
when offence on boundaries of coun

USES, II, 137. 271. 327. III. 52. IV.427.
429, 430.
covenant to stand seised to, II. 338.
deeds to lead or declare, II. 339. 363.529.
statute of, II. 332. IV. 430.
USUHPATION of advowson, III. 242.
franchises or offices, III. 262.
USURA maritima, II. 458.
USURY, II. 454.

ties, ib.
when offence in Scotland or Ire
land, ib.

when offence on high seas, ib.
when offence beyond seas, id. 305a.
In .

law relative to, id. 463, n. 34.

VERBERATION, id. 120.
VERDERORS, id. 71, 72.
VERDICT, id. 377. 450. IV. 360. 457.
false, id. 402. IV. 140.
in action, indictment on, IV. 302. n, 3.
VERGE of the court, III. 76. IV. 476.

bond securing purchase-money of foreign

VERT, venison, and covert, injuries to, III.

estate, id. 464. n. S6.
offence of, IV. 116. 156.

VESTED legacy, II. 518.

laws to restrain, of doubtful policy, id.
457. n. 25.

USUS fructus. II, 327.
UTER IN US frater, II. 232.

UTTERING false money, IV. 89,90.

forged notes what, IV. 248. n. 62. 250.
n. 75.

71.

remainder, II. 168.

VETITUM namium, III. 149.
VICAR, I. 387. see Clergy.
his power and duty, I. 384, n. 23.
rights, &c. in general, id. 387.
vicarages, when established, I. 387. IV.
428.

WACANCY of the throne, I. 212. 214.
VACARIUS, Roger, id. 18.

when presentation to parsonage dissolves

WACATING records, IV. 128.
WACATIONS, III. 276.

of rector and vicar to same benefice, id.

WADIUM mortuum, II. 157.
vivum, id. 157.,
VAGABONDS, IV. 169.

vicarage, I. 386. n. 24.
386. n. 25.

vicarage derived out of parsonage, id.
387. n. 26.

INDEX.
WICAR, vicarages, date of their establish
ment, I. 387. n. 27.

no vicar where benefices not appropri
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WOUCHER, III. 300.

WOUCHER, in recoveries, II. 358.535.
WULGARIS purgatio, IV, 342.

ated, id. 388. n. 28.

age, &c. required for admission to dea
con's orders, id. 389. n. 29. 394. n.
48.

-

abstract of acts enforcing residence of

WAGER of battel, III. 337. 339. iv. IV.
346.418. 421. 424,
law, III. 341. IV. 414. 424.

-

on races when void, &c. IV. 173, and n.

clergy, id. 392, n. 36.
raising funds to build or repair, &c. par
sonage-house, id. n. 40.

WAGERING policies, II.460.

chaplains, number the king and each no

WAGES of members of parliament, I. 174.

bleman may have, id. n. 42.
cession and lapse by institution to second
living, id. n. 45.
commendams to bishops, id. 393. n. 46.

of slave, id. 126. n. 5.
servants, id. 428.
WAIFS, id. 297.
WAINAGE, IV. 379.
WALES, I. 93. IV. 427.431.
courts of, III. 77.1. 89. n.

when bishop may refuse to accept resig
nation, id. n. 47.

VICARIAL tithes, I. 388.
VICE.-admiralty courts, III. 69.
WICINAGE, common because of, II. 33.
VICINETO, jury de, III. 385.
WICONTIEL writs, id. 238.
VIDAMES, I. 403.

VIEW by jurors, III. 299. 358.
of frankpledge, IV. 279.
WILL, I. 114.
VILLEIN, II, 92. IV. 420.

24.

part of England, I. 99.
prince of, id. 223.

compassing and imagining his death,
id. 223. IV. 76.

princess of, I. 223.
violating her, id. 223. IV. 81.
venue in criminal cases in, IV. 304.
WANDERING soldiers and mariners, IV.
164.

persons, vagrants, IV. 170. n. 10.

in gross, id. 93.
regardant, ib.

WANT, IV. 31.
WAPENTAKES, I. 116.

services, id. 61.

WAR and peace, right of making, id. 257.

socage, id. 61.98.
WILLENAGE, id. 89.92.

articles of, id. 415.

levying against the king, IV. 81.

privileged, id. 98.
pure, id. 61.90.
VILLENOUS judgment, IV. 136.
WINCULO matrimonii, divorce a, III. 94.

WARLIKE stores, embezzlement of, IV.

VINER, Mr., his institution, I. 27.

WARDS and liveries, court of, III. 258.

VIOLATING the queen, &c. I. 222. 223.
IV. 81. see Rape.

WARDSHIP in chivalry, II, 67. IV. 418.

VIOLENT presumption, III. 371.

copyholds, II. 97.
socage, II. 87.
WAREHOUSEMEN, law relative to, id.

VIRGE, tenant by, II. 148.

VIRGIN Mary, a civilian and canonist, I.
21.

WISCOUNT, I. 398.

VISITATION, books of heralds, III.
105.

VISITOR, I. 480.

of civil corporations, id. 481.

101. and n. 11.

WARD by constables, &c. I. 356. IV. 292.
426.

420, 421.

451. n.

WARRANT, I. 137. IV. 290.

of attorney, to confess judgment. III.
397.

WARRANTIA Chartae, id. 300.

WARRANTY of chattels personal, II. 451.

colleges, id. 482.

goods sold, III. 166.

hospitals, ib.

lands, II. 300. 535.

WISNE, III. 294. IV. 350.

VIVO wadio, estate in, II. 157.
VOIR dire, oath of, III. 332.

VOLUNTARY escape, id. 415. IV. 130.
jurisdiction, Ill. 66.
manslaughter, IV. 191.
oaths, id. 137.
waste, II. 281.

WOUCHEE, in recoveries, II. 358, 535,

-

WARREN, beasts and fowls of, II. 38.
robbery of, IV. 236.
in disguise, IV. 144.
WASTE, see Landlord and Tenant, II. 281.
III. 223.

how prevented in equity, III. 438.
impeachment of, II. 283.
lands, id. 14.90.

who may commit, III. 223, n. 2.
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WASTE, who may bring action of, id. 224.
n. 4.

WILLS, fraud on testator, II. 497.

by feme covert, id. S75. 497, 8, id. 108.

modern form of action for, id. 226. n. 5.
writ of, id. 227.

n. 12.

what words in, pass fee simple, id. 109.
n. 13.

by fire, id. 229. n. 7.
lord may by custom grant to hold as
copyhold, II. 96. n. 20.

neglect of surrender to uses, aided, id.

equity will restrain malicious waste, id.

execution of, according to statute, id. 376.

125. n. 8.

367. n. 7.
n. 6.

by tenant for life cutting timber, id. 282.
n. 26.

attestation of, id. 377. n.

witness having interest, how admitted to

tenant for life without impeachment of
waste, power of, id. 283. n. 27.
WATCH, I. 356. IV. 292.426.

WATCHMAN, his duty on arrest, IV. 296.
n. 2.

prove, id. n. 8.

witness to, may prove testator insane, id.
378. n. 9.

estates, though not so devised, chargeable
with debts, id. n. 10.

WATER, II. 14, 90.

WATERCOURSE, right to, id. 18. n. 5.
403. n. 7.

when lands acquired subsequent to, pass
by, id. n. 11.
death of devisee before testator, effect of,

action for injuries to, III. 218.
offences as to, IV.1167.
WATERMEN overloading their boats, IV.
192.

plying on Sunday, id. 64. n. 21.
WATER-ordeal, id. 342.
WAYS, II. 35.
and means, committee of, I. 307.

id. 379. n. 12.

effect to be given to intention of testator,
id. n. 13.

same estate twice devised in same, id.
381. n. 14, 15.

heir disinherited only by plain intention,
id. n. 16.

-

cross remainders in, id. n. 17.

disturbance of, III. 241.

rule as to implications in, id. 382. n. 18.

in what right claimed, &c. II. 35. n. 35. .

bequest of chattels real or personal in re

mode of using way by grant, ib.
way by custom, ib.
by necessity, ib.
by express reservation, ib.
disturbance of, III. 241.
WEIGHTS and measures, I. 274. IV. 275.
278. 424.

false, IV. 159.

mainder, id. 397. n. 13.

bequests in joint-tenancy, and tenancy in
common, id. 398. n. 14.
codicil annexed to will or not, id. 499. n.
14.

incomplete writing, when may be valid
will, id. 501. n. 16.

cancellation by testator, id. 502. n. 18.

WEREGILD, IV. 188. 313, 413.

revocation of, id. 376. n. 4, 5. 378.

WELLS, property in, II. 5.
WEST-Saxon-lage, I. 65. IV. 412.
WHALES, property of, I. 223.

revoked by marriage and birth of child,

WHARFS, I. 264.

WHARFINGERS, laws relative to, II.
451. n.

WHIPPING, IV, 372. 377. and n.
WHITE rents, II, 43.

WHOLE blood, id. 227.
WIDOW'S chamber, id. 518.
WIFE, I. 433.

battery of, III. 140.
WILD fowl, killing, &c. IV. 174d. n.
WILL, defect of, id. 20.
estates at, II. 145.
of the lord, id. 95. 147.
vitious, IV. 21.

WILLS and testaments, II. 11, 12.373. 489.
499. IV. 424. 430.

of title by, in general, II. 373. 489.499.
at what age party may make, id. 496, n. 5.
by idiots, &c., id. 496.

502. n. 19.

implied revocation by operation of law,
id. 503, n. 21.

by posterior will, id. 502. n. 17.
infant sole executor, id. 503. n. 23.

executor must prove within six months,
id. 508. n. 32.

proof of per testes, what, id. n. 33.
of soldiers and seamen exempt from stamp
duty, I. 417. n. 10.
ecclesiastical jurisdiction in, III. 94, n.
18.

jurisdiction of, equity in, ib.
old wills, proof of, III. 367. n. 23.
forgery of, IV. 249,250. n. 75.
WINCHESTER measure, I. 274.
WINDOW tax, id. 325.

WINDOWS, see ancient Lights, Nuisance.
obstruction of, legal or illegal, II. 403.
WINE, adulteration of, IV. 162. and n. 2.
licences, I. 289.
-
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WITCHCRAFT, IV, 60. 436.
vagrants, id. 170. n. 19.

WORDS, costs in actions for, III. 401.
treasonable, IV. 79.

WITHDRAWING from allegiance, id. 87.
WITHERNAM, III. 129.14s. A13.
WITNESSES, id. 369.
for prisoners, IV, 359. 441.
tampering with, id. 126.
their expenses, III. 369. IV. 362.

in law, how expounded, I. 54.60, n. 10.
of statutes must prevail, I. 81.88. n. 21.
plural, includes singular in statutes, 1.82.
89. n. 23.

WORKHOUSE, IV. 370.
WORTHIEST of blood, II. 313.
WOUNDING, III. 121. IV. 216.
WRECK, I. 291. II. 14. III. 106.

to deeds, II. 307.
wills, id. 501. 376, 7, n.

trial by, III. 336.
two, where necessary, id. 370. IV. 350.
must answer, though it subject them to
action, I. 80.87. n. 19.

when husband and wife, not to be for each
other, id. 443. n. 50.
when free from arrest, III. 289a. n. 18.

number in one subpoena, id. 369, n. 27.

WRECKS, plundering, IV. 135.240.
receiving property stolen from, id. 133,
n. 14.

WRIT, III. 273.
close, II. 346. 195. n. 15.

of election to parliament, I. 177.
peerage, & 400.
patent, II. 346. *

oath of, id., n. 28.

wRITs,forms of, III.5.1.188. 273.IV.427.

who are competent to be, id. n. 29.
answering questions disgracing them, id.

WRITING of a deed, II, 297.

370. n. 30.

treason by, IV. 80.

WRITINGS, stealing of id. 234.

bound to disclose secrets, id. n. 31.

WRITTEN conveyances, II. 297.

in equity one insufficient, id. n. 32.
examined on interrogatories, id. 383, n.

evidence, III. 368.
WRONGS, I. 122.

40.

commission to examine, id. 437. n. 13.

private, III. 2. .
public, IV. 1.

recognizance to give evidence, IV. 296.
,

n. 6.

YEAR, see Time, II. 140.

WITTENA-gemote, I. 148. IV. 412.
WOMEN, appeals by, IV. 424.
children, stealing or seduction of, id. 209.
guilty of clergyable felonies, id. 369.
jury of, III. 362. IV. 395.
punishment of, for high treason, id. 93.

and day, in appeals of death, IV, 315.
3.35.

continual claim, III. 175.

copyhold forfeiture, II. 284.
estrays, I. 297.
fines, II. 354.
murder, IV. 197. 306.
wrecks, I. 292.

n. 19.

liable as rioters, id. 146. n. 9.

day and waste, II. 252. IV. 385.

whipping of, abolished, id. 372. n. 8.
WOODMOTE, court of, III. 71.
WOOD-stealing, IV. 233.
WOOL, &c. transporting, id. 154, and n. 428.

YEAR BOOKS, I. 72.
YEARS, estates for, II. 140.
YEOMEN, I. 406.

WORDS, action for, III. 123. see Slander.

YORK, custom of the province of, II. 518.

W

THE

EN D.

Printed by J. F. Dove, St. John's Square.

*

