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i
QUESTIONS PRESENTED
1. Whether a flat ban on possession of a class of
constitutionally protected firearms that includes the
most popular rifles in the Nation should be subject
merely to intermediate scrutiny, as the Second
Circuit concluded below, rather than being deemed
flatly unconstitutional under this Court’s decision in
District of Columbia v. Heller, 554 U.S. 570 (2008), or
subject to strict scrutiny, as the Fourth Circuit has
recently held.
2. Whether Connecticut’s flat ban on a class of
constitutionally protected firearms that includes the
most popular rifles in the Nation is an
unconstitutional infringement of the fundamental
right to keep and bear arms.
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PARTIES TO THE PROCEEDING
Petitioners June Shew, Stephanie Cypher, Peter
Owens, Brian McClain, the Connecticut Citizens’
Defense League, the Coalition of Connecticut
Sportsmen, and MD Shooting Sports were plaintiffs
and appellants below. They were joined below by
three parties who do not join this petition: Rabbi
Mitchell Rocklin, Andrew Mueller, and Hiller Sports,
LLC.
Respondents Dannel P. Malloy, Kevin T. Kane,
Dora B. Schriro, David I. Cohen, John C. Smriga,
Maureen Platt, Kevin D. Lawlor, Michael
Dearington, Peter A. McShane, Michael L. Regan,
Patricia M. Froehlich, Gail P. Hardy, Brian Preleski,
David Shepack, Matthew C. Gedansky, and Stephen
J. Sedensky, III, were the defendants and appellees
below.
CORPORATE DISCLOSURE STATEMENT
The Connecticut Citizens’ Defense League has no
parent corporation, and no publicly held company
owns 10% or more of its stock.
The Coalition of Connecticut Sportsmen has no
parent corporation, and no publicly held company
owns 10% or more of its stock.
MD Shooting Sports has no parent corporation,
and no publicly held company owns 10% or more of
its stock.
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PETITION FOR WRIT OF CERTIORARI
The Second Amendment right to keep and bear
arms is “fundamental to our scheme of ordered
liberty.” McDonald v. City of Chicago, 561 U.S. 742,
764 (2010) (emphasis omitted). The “central
component” of this fundamental right is “individual
self-defense,” and the need for self-defense “is most
acute in the home.” Id. at 744 (quotation marks
omitted). It follows from these established premises
that, unless Second Amendment rights are to be
treated as “second-class”—a proposition this Court
has expressly rejected, id. at 780 (plurality)—a law
that prohibits law-abiding, responsible citizens from
possessing protected arms for self-defense in the home
at a minimum must be analyzed under strict scrutiny.
Indeed, in District of Columbia v. Heller, 554 U.S. 570
(2008), this Court eschewed levels-of-scrutiny analysis
altogether in striking down the District of Columbia’s
handgun ban:
having found that the Second
Amendment right “applies to handguns,” this Court
concluded that “citizens must be permitted to use
handguns for the core lawful purpose of self-defense.”
McDonald, 561 U.S. at 767-68 (emphases added)
(alterations omitted) (quotation marks omitted).
The federal Courts of Appeals, however, have
divided over how to analyze laws banning popular
semiautomatic firearms pejoratively and inaccurately
labelled “assault weapons”—with most Circuits
applying lax standards irreconcilable with this Court’s
decisions. Both the Second Circuit in this case and the
D.C. Circuit have upheld such bans by applying
merely intermediate scrutiny. See App.30a-42a; Heller
v. District of Columbia (“Heller II”), 670 F.3d 1244,
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1261-64 (D.C. Cir. 2011). The Seventh Circuit upheld
a similar ban under an idiosyncratic, improvised test
that directly flouted this Court’s precedents.
Friedman v. City of Highland Park, 784 F.3d 406 (7th
Cir. 2015). Only the Fourth Circuit has taken an
approach remotely consistent with this Court’s
precedents, recently remanding Maryland’s “assault
weapons” ban for application of strict scrutiny. Kolbe
v. Hogan, 2016 WL 425829 (4th Cir. 2016). That stark
three-way split between the Circuits on the proper
way of analyzing the specific type of law at issue in
this case is emblematic of the conflict and confusion
that has prevailed in the lower federal courts in the
wake of Heller. This Court’s review is necessary to
restore clarity to the body of Second Amendment law.
Review also is necessary because the Second
Circuit’s application of intermediate scrutiny was
utterly irreconcilable with the very decisions of this
Court it purported to be following and in effect
amounted to nothing more than rational basis review.
The category of firearms Connecticut bans are united
by nothing other than the possession of safetyenhancing features that serve to make them more
reliable and better suited to home defense; a ban on
these firearms is so irrational that, like the ban in
Heller, it must fall under any standard of heightened
scrutiny. Moreover, as shown below, the State utterly
failed to justify its ban of so-called “assault weapons”
independent of its ban on magazines with a capacity
greater than ten—a ban that Petitioners do not
challenge before this Court. And the Second Circuit
refused to even entertain the suggestion that the ban
Connecticut enacted is insufficiently tailored to its
purported rationale.
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That flawed application of the “familiar” levels of
scrutiny analysis imperils not only Second
Amendment rights but also all other rights subject to
such analysis—most prominently those protected by
the First Amendment and the Equal Protection
Clause. This Court should grant review to ensure that
the Second Circuit’s faulty reasoning does not
metastasize throughout the body of constitutional
rights jurisprudence.
Since this Court’s last encounter with the Second
Amendment in McDonald, it has stayed its hand to
allow the lower federal courts an opportunity to flesh
out the emerging contours of that right. Convinced
that “[t]o identify rules that will endure, we must rely
on the state and lower federal courts to debate and
evaluate the different approaches to difficult and
unresolved questions of constitutional law,” California
v. Carney, 471 U.S. 386, 400 (1985) (Stevens, J.,
dissenting), this Court has remained silent while
Second Amendment doctrine has ripened, waiting for
the lower courts to present it with a clear choice
between alternative and contrary approaches to
Second Amendment analysis. Now that the Second,
Fourth, Seventh, and D.C. Circuits have parted ways
over the important question presented in this Petition,
that choice has arrived.
OPINIONS BELOW
The panel opinion of the Court of Appeals is
reported at 804 F.3d 242 and reproduced at App.1a.
The order of the District Court granting Respondents’
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motion for summary judgment is reported at 994 F.
Supp. 2d 234 and reproduced at App.58a.1
JURISDICTION
The Court of Appeals issued its judgment on
October 19, 2015. On December 18th, 2015, Justice
Ginsburg granted an extension of time to file this
Petition until February 18, 2016. This Court has
jurisdiction under 28 U.S.C. § 1254(1).
CONSTITUTIONAL PROVISIONS
AND STATUTES INVOLVED
The relevant portions of the Second and
Fourteenth Amendments to the United States
Constitution and Chapter 53 of the General Statutes
of Connecticut are reproduced at App.173a.
STATEMENT OF THE CASE
I.

CONNECTICUT’S BAN

On April 4, 2013, Connecticut enacted a
comprehensive revision of the chapter of its criminal
code regulating firearms and banned a large and
diverse set of semiautomatic arms that possess certain
disfavored characteristics. Subject to certain minor
exceptions, such as a grandfather clause for pre-ban
arms, Connecticut’s ban criminalizes the sale or
possession of any semiautomatic rifle that accepts a
On appeal, this case was consolidated for oral argument with
New York State Rifle & Pistol Ass’n v. Cuomo, No. 14-36-cv(L), a
challenge to New York’s similar ban, and the Second Circuit’s
opinion encompasses both appeals. The order of the United
States District Court for the Western District of New York
granting in principal part New York’s motion for summary
judgment is reported at 990 F. Supp. 2d 349 and reproduced for
the Court’s convenience at App.107a.
1
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detachable magazine and has any one of several
enumerated features, including:
(I) A folding or telescoping stock;
(II) Any grip of the weapon, including a pistol grip,
a thumbhole stock, or any other stock, the use of
which would allow an individual to grip the
weapon, resulting in any finger on the trigger
hand in addition to the trigger finger being
directly below any portion of the action of the
weapon when firing;
(III) A forward pistol grip; [or]
(IV) A flash suppressor . . . . 2
CONN. GEN. STAT. § 53-202a(1)(E)(i). The ban also
applies to semiautomatic shotguns and semiautomatic
pistols having certain similar characteristics. Id. § 53202a(1)(E)(iv), (vi)-(viii).3 Finally, in provisions not
challenged in this Petition, Connecticut also bans the
sale or possession of magazines capable of accepting
more than ten rounds of ammunition, which it
incorrectly deems to be “large capacity.” Id. § 53-202w.
Connecticut’s ban thus singles out for special
disfavor not a recognized type of firearm, but certain
features included on some firearms. That makes
Connecticut’s law particularly irrational, since most of

2 Connecticut’s ban also encompasses semiautomatic rifles
equipped with “[a] grenade launcher or flare launcher.” Id.
Plaintiffs do not take issue with the regulation of grenade
launchers; in any event, explosive devices are separately
regulated by Connecticut law. See id. §§ 29-343 through -355a.
3 Connecticut also bans specific firearms by make and model.
See id. § 53-202a(1)(B)-(D). All but one of these firearms also fail
one of the “features” tests.
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the features it bans actually serve to make the
firearms on which they are included safer.
A thumbhole stock, for example, is literally
nothing more than an ordinary stock with a hole
drilled through the grip area. App.290a. It promotes
accuracy by improving comfort and stability in
handling a firearm. There is simply no evidence
indicating that a firearm identical to an ordinary,
legal semiautomatic rifle in every way save the
presence of a smallish hole in the grip area of the stock
is measurably more dangerous or likely to be misused
than arms that remain legal. Yet this astonishing
proposition is a necessary premise of the Second
Circuit’s opinion below, since Connecticut’s ban, which
it upheld, applies to firearms which possess even one
of the enumerated features.
A telescoping stock is merely an adjustable
shoulder stock, which allows a person to change the
length of his gun to fit his stature, in the same way
that he can change the height of an adjustable office
chair. App.286a-87a. Since some people have shorter
arms than others—and since a person with shorter
arms who has to strain to reach the trigger is less able
to accurately and effectively use the firearm—many
people find an adjustable stock to be a desirable and
convenient feature; but it does not make the firearm
somehow more dangerous or powerful. App.287a. The
State claims that long guns that feature a folding or
telescoping stock are easier to conceal and thus more
dangerous. But targeting adjustable stocks is an
irrational way of targeting concealability, since even
with a folding or telescoping stock, the rifles banned
by Connecticut are far less concealable than ordinary
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handguns. A law truly aimed at concealability would
focus on the overall length of the firearm—an
approach Connecticut has taken elsewhere in its code.
E.g., CONN. GEN. STAT. § 53a-211(a) (prohibiting
shotguns with “an overall length of less than twentysix inches”).
A pistol grip is simply a handgrip that extends
below the firearm, which allows the user to
comfortably grip it with the trigger hand when firing
from the shoulder. App.288a. A pistol grip serves two
purposes: it allows the rifle’s user to more easily
position the firearm in the pocket of her shoulder,
which aids in firing the rifle accurately; and it also
increases the user’s ability to hold onto her firearm if
someone is trying to pull it out of her hands. App.288a89. Both purposes make rifles with pistol grips
attractive home-defense firearms. See David B. Kopel,
Rational Basis Analysis of “Assault Weapon”
Prohibition, 20 J. CONTEMP. L. 381, 396 (1994).
Neither makes them more dangerous or apt to be
criminally misused. App.288a. The State theorizes
that rifles with such grips are more dangerous because
they can be fired from the hip, but that is wrong twice
over. First, because of the awkward way one’s wrist
would have to be twisted to hold a rifle with a pistol
grip at hip-level, a firearm that does not have a pistol
grip is actually more conducive to firing from the hip.
App.289a. And second, “shooting from the hip” is
highly inaccurate and ineffective—hence the idiom—
and for that reason a firearm designed to be foolishly
fired in this way would in any event be less lethal in
the hands of a determined murderer. Id.
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A flash suppressor is a “common accessory” that
“reduces the flash of light” from a firearm shot and
thus “decreases shooter’s blindness—the momentary
blindness caused by the sudden flash of light from the
explosion of gunpowder.” Kopel, 20 J. CONTEMP. L. at
397. That merely increases the accuracy of a second
shot, not the dangerousness of the firearm.
A barrel shroud is merely a piece of wood, metal,
or some other material, built to fit around the barrel
of a firearm, which allows the firearm’s user to hold
the arm without getting burnt by the heat generated
by the barrel when the firearm is discharged.
App.318a. All long guns have a shroud of some kind,
and they do not serve in any way to make those
firearms that possess them more dangerous; rather, a
shroud “simply protect[s] the hands of the shooter.” Id.
Connecticut dubs a semiautomatic firearm that
possesses one of these features an “assault weapon,”
but that is nothing more than argument advanced by
a political slogan in the guise of a definition. As even
anti-gun partisans have repeatedly owned, “assault
weapon” is a political term designed to exploit “the
public’s confusion over fully automatic machine guns
versus semi-automatic assault weapons.” JOSH
SUGARMAN, ASSAULT WEAPONS AND ACCESSORIES IN
AMERICA (1988), available at http://goo.gl/i9r8Nn. In
truth, the odd assortment of firearms Connecticut
calls “assault weapons” are mechanically identical to
any other semiautomatic firearm—arms that, as no
one disputes, are exceedingly common and fully
protected by the Second Amendment.
Unlike a fully-automatic “machine gun,” which
continues to fire until its magazine is empty so long as
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its trigger is depressed, every semiautomatic firearm,
including the ones banned by Connecticut, fires at the
same rate: one shot for each pull of the trigger. See
Staples v. United States, 511 U.S. 600, 602 n.1 (1994).
These firearms are in common use. Indeed, the
gerrymandered class of firearms Connecticut has
banned includes some of the most popular firearms in
America—including the AR-15, “the best-selling rifle
type in the United States.” Nicholas J. Johnson,
Supply Restrictions at the Margins of Heller and the
Abortion Analogue, 60 HASTINGS L.J. 1285, 1296
(2009). “Between 1990 and 2012, more than 8 million
AR- and AK-platform semi-automatic rifles alone were
manufactured in or imported into the United States.”
Kolbe v. Hogan, 2016 WL 425829, at *6 (4th Cir. 2016).
In 2012, rifles of the type Connecticut bans made up
twenty percent of all retail firearm sales. Id. Between
2008 and 2012 alone, the number of AR-type rifles
manufactured for domestic use eclipsed the number of
revolvers made during the same period—and nearly
equaled the number of shotguns. Br. of the Nat’l
Shooting Sports Found., Inc., as Amicus Curiae in
Supp. of Plaintiffs-Appellants at 9 n.6, Shew v. Malloy,
No. 14-319 (2d Cir. May 23, 2014), ECF No. 67. As the
Second Circuit put it, “[t]his much is clear: Americans
own millions of the firearms that the challenged
legislation prohibits.” App.24a. Indeed, Connecticut’s
decision to include a grandfather clause is itself a tacit
admission that the weapons it bans are in common
use, as there would be no need to protect the reliance
interests of existing owners if the banned firearms
were as rare and unusual as it claimed below.
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These semiautomatic firearms are legal in the
vast majority of the country (only six other States have
outlier bans like Connecticut’s), and the millions of
Americans who own them use them for the same
lawful purposes as any other firearm: self-defense,
hunting, and recreational shooting. App.335a. Use of
these firearms for unlawful purposes, by contrast, is
exceedingly rare. As Christopher Koper, Connecticut’s
principal expert below, noted in a much-cited 2004
study, so-called “assault weapons” “are used in a small
fraction of gun crimes,” largely because they “are more
expensive and more difficult to conceal than the types
of handguns that are used most frequently in crime.”
App.366a (citation omitted); see also GARY KLECK,
TARGETING GUNS 112 (1997) (evidence indicates that
“well under 1% [of crime guns] are ‘assault rifles.’ ”).
And that is so not only of common violent crimes but
also of the two types of tragic but rare crimes
highlighted by Connecticut in support of its ban: mass
shootings and murders of police officers. App.365a-66a
(“assault weapons” used in only 7-9% of police murders
and only 4-13% of mass shootings).
II. PARTIES AND PROCEEDINGS BELOW
1. Petitioners, the plaintiffs below, are four
individual residents of Connecticut (June Shew,
Stephanie Cypher, Peter Owens, Brian McClain), two
member-organizations (the Connecticut Citizens’
Defense League and the Coalition of Connecticut
Sportsmen), and one Connecticut business (MD
Shooting Sports, LLC).4 The individual and
Four other individuals or entities that have participated as
plaintiffs at various stages of this litigation, Rabbi Mitchel
4
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associational plaintiffs all alleged that they or their
members possessed or wished to acquire the firearms
or magazines banned by Connecticut’s law, and the
businesses alleged that they wished to offer them for
sale. App.232a-47a.
On May 22, 2013, Petitioners filed suit in the
United States District Court for the District of
Connecticut against Respondents, the Governor of
Connecticut, Connecticut’s Chief State’s Attorney, and
fourteen other state and local officials responsible for
enforcing the ban. Petitioners argued that the ban
infringed their rights, protected by the Second
Amendment and incorporated against Connecticut by
the Fourteenth, to keep and bear arms commonly
owned for lawful purposes in self-defense. Petitioners
also brought Equal Protection Clause and vagueness
challenges, claims which are not at issue in this
Petition. Subject-matter jurisdiction in the District
Court was based upon 28 U.S.C. §§ 1331, 1343(a)(3).
2. Petitioners promptly moved for a preliminary
injunction, and Respondents cross-moved for
summary judgment. Petitioners then filed a crossmotion for summary judgment. On January 30,
2014—without hearing or argument—the district
court issued an opinion and order upholding
Connecticut’s ban against each of Petitioners’
challenges.
The district court declined to analyze Petitioners’
Second Amendment claims under the history-andRocklin, Stephen Holly, Andrew Mueller, and Hiller Sports, LLC,
are no longer involved in the case and do not appear here as
petitioners.
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tradition model applied by this Court in Heller and
McDonald, reading those decisions as instead
“suggest[ing] that laws implicating the Second
Amendment should be reviewed under one of the two
traditionally expressed levels of heightened scrutiny.”
App.78a (footnote omitted). Accordingly, it applied “a
two-part approach” that looks to (1) whether the
prohibited arms “are commonly used for lawful
purposes” and (2) if so, whether the regulation in
question passes the applicable “level of scrutiny.”
App.70a-71a. The court concluded that the firearms
banned by Connecticut were in common use, noting
that “[m]illions of Americans possess the firearms
banned by this act for hunting and target shooting,”
App.74a, and it held that the arms were
“presumably[ ] used for lawful purposes,” App.75a.
Nonetheless, the court declined to subject that ban to
more than intermediate scrutiny, and under that
standard the court determined that Connecticut’s ban
passed constitutional muster. App.77a-85a.
3. The plaintiffs timely appealed. The appeal was
consolidated for oral argument with New York State
Rifle & Pistol Ass’n v. Cuomo, No. 14-36-cv(L), a
challenge to New York’s similar law. On October 19,
2015, the Second Circuit affirmed in principal part,
concluding that all of Connecticut’s ban was
constitutional except for its prohibition of a single nonsemiautomatic rifle, included on Connecticut’s list of
specifically banned firearms, which the Court struck
down under the Second Amendment based on “the
State’s failure to present any argument at all
regarding this weapon or others like it.” App.29a n.73.
It also upheld the bulk of New York’s ban.
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The Second Circuit rightly concluded that “[e]ven
accepting the most conservative estimates,” the
firearms banned by Connecticut “are ‘in common use’
as that term was used in Heller.” App.25a. And while
the Second Circuit “found that reliable empirical
evidence of lawful possession for lawful purposes was
elusive,” it nevertheless “assume[d] for the sake of
argument that these commonly used weapons . . .
are . . . typically possessed by law-abiding citizens for
lawful purposes.” App.28a (quotation marks omitted).
It then proceeded to determine “which level of judicial
‘scrutiny’ applies,” an inquiry that, it reasoned,
depended on “(1) how close the law comes to the core
of the Second Amendment right, and (2) the severity
of the law’s burden on the right.” App.30a-31a
(quotation marks omitted).
The Court concluded that “[b]y [its] terms, the
statute[ ] at issue implicate[s] the core of the Second
Amendment’s protections by extending into the
home.” App.31a. And it further held that the “law[ ]
impose[s] an outright ban statewide” that is “both
broad and burdensome” and “a serious encroachment
on the Second Amendment right.” App.34a (quotation
marks omitted). Inexplicably, however, the panel went
directly on to conclude “that intermediate, rather than
strict, scrutiny is appropriate.” App.37a.
The scrutiny that the Second Circuit actually
applied, moreover, does not even merit the descriptor
“intermediate.” It declined outright to conduct a
“narrow tailoring analysis,” even though this Court
has instructed that restrictions subject to
intermediate scrutiny “must be narrowly tailored.”
McCullen v. Coakley, 134 S. Ct. 2518, 2534 (2014)
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(quotation marks omitted). Further, though this
Court’s precedents instruct that “[t]he burden of
justification” under intermediate scrutiny “is
demanding” and “rests entirely on the State,” United
States v. Virginia, 518 U.S. 515, 533 (1996) (emphasis
added), the panel deferred to Connecticut’s
conclusions at every turn and upheld the State’s ban.
REASONS FOR GRANTING THE WRIT
I.

REVIEW IS NEEDED BECAUSE THE COURTS OF
APPEALS ARE SPLIT OVER THE CORRECT WAY TO
ANALYZE
BANS
ON
FIREARMS
LIKE
CONNECTICUT’S.

“Heller has left in its wake a morass of conflicting
lower court opinions regarding the proper analysis to
apply to challenged firearms regulations,” United
States v. Chester, 628 F.3d 673, 688–89 (4th Cir. 2010)
(Davis, J., concurring in the judgment), and nowhere
is this conflict more acute than in the case law
grappling with bans like Connecticut’s. The four
Circuits that have passed upon such laws have
generated no fewer than three ways of analyzing
them: (1) the Second Circuit in the opinion below, like
the D.C. Circuit in Heller II, upheld Connecticut’s ban
after applying intermediate scrutiny; (2) the Fourth
Circuit, in Kolbe v. Hogan, recently remanded a
challenge to Maryland’s similar law for application of
strict scrutiny, expressly repudiating the Second
Circuit’s analysis, 2016 WL 425829; and (3) the
Seventh Circuit upheld a similar local ban in
Friedman v. Highland Park, applying a three-prong
test of its own creation that cannot be squared with
Heller, 784 F.3d 406 (7th Cir. 2015)—a fact recognized
by Judge Manion in dissent, who, like the Fourth
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Circuit, would instead have applied strict scrutiny, id.
at 418 (Manion, J., dissenting).
These disparate approaches cannot be squared
with one another, and this Court’s review is needed to
resolve that clear division of authority. Moreover, this
three-way split among the Circuits is emblematic of
the broader conflict and confusion over proper Second
Amendment analysis that has engulfed the lower
federal courts.
1. The Second Circuit recognized that the
firearms banned by Connecticut “are ‘in common use’
as that term was used in Heller,” App.25a, and it also
assumed that they are “typically possessed by lawabiding citizens for lawful purposes,” App.28a—
placing them within the protection of the Second
Amendment. Moreover, because Connecticut’s law is a
“broad and burdensome” prohibition on the possession
of these constitutionally protected arms, the panel
below recognized that it amounted to a “serious
encroachment” on “the core of the Second
Amendment’s protections.” App.31a, 34a (emphasis
added). Astonishingly, however, the Second Circuit
analyzed the ban under merely intermediate scrutiny.
In applying merely intermediate scrutiny to
Connecticut’s ban, the panel below followed the path
marked out by the D.C. Circuit’s opinion in Heller II.
That court, too, found lesser scrutiny appropriate
because the District of Columbia’s similar ban did not
“prevent a person from keeping a suitable and
commonly used weapon for protection in the home or
for hunting, whether a handgun or a non-automatic
long gun,” 670 F.3d at 1262—reasoning this Court
soundly rejected in Heller, see 554 U.S. at 629.
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In the context of any other constitutional right,
this approach would be unthinkable. With respect to
the free speech clause, for example, restrictions that
burden the core of the First Amendment are subject to
strict scrutiny as a matter of course. E.g., Reed v.
Town of Gilbert, 135 S. Ct. 2218, 2226-27 (2015).
Intermediate scrutiny applies only on the periphery.
See, e.g., Central Hudson Gas & Elec. Corp. v. Public
Serv. Comm’n of N.Y., 447 U.S. 557, 563 (1980)
(applying intermediate scrutiny to restrictions on
commercial speech, which enjoys “lesser protection . . .
than . . . other
constitutionally
guaranteed
expression”). Similarly, in the Equal Protection
context, intermediate scrutiny applies to gender-based
classifications only because they are not “inherently
suspect” in the way that lines drawn on the basis of
race are. Michael M. v. Superior Court of Sonoma
Cnty., 450 U.S. 464, 468 (1981). In all of these areas,
it is beyond question that a law that cuts to the core of
the constitutional provision in question must satisfy
strict scrutiny or it must be struck down. The decision
by those Circuits that have applied merely
intermediate scrutiny to burdensome bans on the core
right to keep and bear arms for self-defense can only
be the product of outright hostility to the Second
Amendment.
2. In its recent decision in Kolbe v. Hogan, the
Fourth Circuit charted a completely different course,
one far more faithful to this Court’s directions. The
Fourth Circuit, too, began by holding that the firearms
banned in that case by Maryland (and here by
Connecticut)—which constitute “the vast majority of
semi-automatic rifles commonly kept by several
million American citizens for defending their families

17
and homes,” Kolbe, 2016 WL 425829, at *1—“are
commonly used for lawful purposes, and therefore
come within the coverage of the Second Amendment,”
id. at *10. And like the Second Circuit, it held that the
ban at issue was far more than a “merely incidental”
restriction, and that it “substantially burden[ed]” the
“core” Second Amendment “right of law-abiding,
responsible citizens to use arms in defense of hearth
and home.” Id. at *11.
Unlike the Second and D.C. Circuits, however, the
Fourth Circuit drew the only conclusion that can be
drawn from these premises under this Court’s
precedents: the ban at issue “require[s] strict
scrutiny.” Id. at *10. “A wholesale ban on an entire
class of common firearms is much closer to the total
handgun ban at issue in Heller than more incidental
restrictions that might be properly subject to
intermediate scrutiny.” Id. at *14. Because the district
court had upheld Maryland’s ban under merely
intermediate scrutiny, the Fourth Circuit remanded
for application of strict scrutiny.
In adopting strict scrutiny as the frame of
analysis “compelled by the law set out in Heller,” id.
at *15, the Fourth Circuit self-consciously split with
the approaches taken by the “other courts [that] have
reached different outcomes when assessing similar
bans,” finding those earlier opinions “unconvincing,”
id. at *13. The Fourth Circuit’s reasoning ably shows
just how irreconcilable the panel’s application of
intermediate scrutiny in this case is with this Court’s
precedent. For example, while the Second Circuit
suggested that Connecticut’s law merits lesser
scrutiny because it does not ban “an entire class of
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arms,” App.35a, the Fourth Circuit rejected that very
argument, noting that “[m]odern sporting rifles using
the AR-15 platform or pattern are produced by
numerous manufacturers”—all of which are
“categorical[ly] ban[ned]” by Maryland (and
Connecticut), Kolbe, 2016 WL 425829, at *11 n.11
(second alteration in original). And of course nothing
in Heller suggests the outcome would have been any
different had the District of Columbia merely banned
a subset of handguns that included the most popular,
safest handguns on the market.
Similarly, while the panel here relied heavily on
the argument that at least Connecticut had not
banned
all
firearms,
leaving
“numerous
alternatives . . . for law-abiding citizens to acquire a
firearm for self-defense,” App.36a (quotation marks
omitted), the Fourth Circuit noted that this line of
reasoning is “plainly contrary to the Supreme Court’s
logic and statements in Heller,” Kolbe, 2016 WL
425829, at *14, which deemed entirely irrelevant the
fact that D.C.’s handgun ban permitted “the
possession of other firearms (i.e., long guns),” Heller,
554 U.S. at 629.
In the end, because Maryland’s ban—like
Connecticut’s here—“significantly burdens the
exercise of the right to arm oneself at home,” the
Fourth Circuit rightly concluded that it must be
subject to “exceptionally rigorous review.” Kolbe, 2016
WL 425829, at *12, *14. In doing so, it clearly parted
ways with the other federal courts of appeals to have
faced the issue, which have snubbed the logic of Heller
and McDonald. Petitioners submit that the Fourth
Circuit’s approach is far more faithful to this Court’s
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precedents; but either way, the division of authority
itself establishes the need for this Court’s review.
3. In Highland Park, faced with the City of
Highland Park, Illinois’s similar ban on so-called
“assault weapons,” the Seventh Circuit articulated a
third distinct constitutional test governing challenges
to such bans. Unlike the Second, Fourth, and D.C.
Circuits, the Seventh Circuit refused to conclude or
even assume that the banned firearms are typically
possessed for lawful purposes and thus protected by
the Second Amendment, criticizing that inquiry as
“circular” since “the weapons properly in private
hands . . . might change through legal regulation.” 784
F.3d at 409. And it refused “to decide what ‘level’ of
scrutiny applies,” since that inquiry “do[es] not resolve
any concrete dispute.” Id. at 410. Instead, the Seventh
Circuit thought “it better to ask whether a regulation
bans weapons that were common at the time of
ratification or those that have some reasonable
relationship to the preservation or efficiency of a well
regulated militia, and whether law-abiding citizens
retain adequate means of self-defense.” Id. (citations
omitted) (quotation marks omitted).
As the Fourth Circuit recognized in Kolbe, the test
manufactured by Highland Park contradicts this
Court’s teaching in Heller at every turn. “[W]hether
law-abiding citizens retain adequate means of selfdefense,” id., cannot be dispositive, since “the
Supreme Court rejected essentially the same
argument in Heller—that the District of Columbia’s
handgun ban did not unconstitutionally burden the
right to self-defense because the law permitted the
possession of long guns,” Kolbe, 2016 WL 425829, at
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*12. In like form, Highland Park’s focus on whether
the banned firearms “were common at the time of
ratification,” 784 F.3d at 410, “cannot be reconciled
with Heller, which looked to present-day use to assess
whether handguns are in common use (and
consequently protected),” Kolbe, 2016 WL 425829, at
*13. And finally, while Highland Park “defines the
scope of the Second Amendment right by reference to
militias,” id., it elsewhere grants States the authority
to decide which types of weapons citizens should be
allowed to possess “so as to have them available when
the militia is called to duty,” Highland Park, 784 F.3d
at 410. The Seventh Circuit thus takes away with one
hand the meager protection it granted with the
other—“effectively permit[ting] states to opt-out of the
Second Amendment.” Kolbe, 2016 WL 425829, at *13.
4. This split among the Circuits is emblematic of
the confusion that has prevailed generally in the lower
federal courts since Heller. Some decisions have
followed Heller and McDonald’s methodological cues,
striking down bans on carrying firearms in public
based on text and history rather than “on degrees of
scrutiny,” Moore v. Madigan, 702 F.3d 933, 941 (7th
Cir. 2012); see also Peruta v. County of San Diego, 742
F.3d 1144 (9th Cir. 2014), reh’g granted, 781 F.3d 1106
(2015), but most apply a watered-down form of
intermediate scrutiny, see, e.g., Kachalsky v. County of
Westchester, 701 F.3d 81, 96-101 (2d Cir. 2012). Some
courts conduct a “substantial burden” inquiry before
considering the traditional tiers of scrutiny, see United
States v. Decastro, 682 F.3d 160, 165-68 (2d Cir. 2012),
but many do not. At least one opinion indicated that
strict scrutiny should apply across the board, see, e.g.,
Tyler v. Hillsdale Cnty. Sheriff’s Dep’t, 775 F.3d 308,
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328–29 (6th Cir. 2014), reh’g granted (6th Cir. Apr. 15,
2015), and some cases do their best to avoid “the ‘levels
of scrutiny’ quagmire” altogether, United States v.
Skoien, 614 F.3d 638, 642 (7th Cir. 2010). Taken as a
whole, the post-Heller Second Amendment terrain has
come to resemble a doctrinal wilderness, with each
court striking out on its own meandering journey.
That doctrinal cacophony is simply intolerable;
judicial protection of the core right to “possess and
carry weapons in case of confrontation,” Heller, 554
U.S. at 592, cannot be allowed to schizophrenically ebb
and flow from Circuit to Circuit. This Court should
grant the writ to resolve the split that has developed
in the Courts of Appeals on this important issue and
to clarify the increasingly muddled field of Second
Amendment jurisprudence.
II. REVIEW IS NEEDED BECAUSE THE SECOND
CIRCUIT’S DECISION IS FLATLY INCONSISTENT
WITH HELLER.
The text of the Second Amendment provides that
“the right of the people to keep and bear Arms, shall
not be infringed.” U.S. CONST. amend. II. It follows
that there are certain “instruments that constitute
bearable arms,” Heller, 554 U.S. at 582, that lawabiding, responsible, adult citizens have an inviolable
right to acquire, possess, and use. In Heller, this Court
confirmed that implication of the constitutional text,
holding that the Second Amendment “guarantee[s] the
individual right to possess and carry weapons” for “the
core lawful purpose of self-defense”—a right that
applies with the highest clarity and insistence in “the
home, where the need for defense of self, family, and
property is most acute.” Id. at 592, 628, 630. And the
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Court affirmed this principle once again in McDonald,
explaining that “in Heller . . . we found that [the
Second Amendment] right applies to handguns” and
“[t]hus, we concluded, citizens must be permitted to
use handguns for the core lawful purpose of selfdefense.” 561 U.S. at 767-68 (emphasis added)
(quotation marks omitted) (alterations omitted).
The right to keep and bear arms was “enshrined
with the scope [it was] understood to have when the
people adopted [it],” Heller held, “elevat[ing] above all
other interests the right of law-abiding, responsible
citizens to use arms in defense of hearth and home.”
554 U.S. at 634, 635. After all, “[a] constitutional
guarantee subject to future judges’ assessments of its
usefulness is no constitutional guarantee at all.” Id. at
634. Thus, the application of any form of means-end
scrutiny to a flat ban on core Second Amendment
conduct—even strict scrutiny—falls short of fully
protecting the Second Amendment right.
In his dissent from the D.C. Circuit’s decision in
Heller II, Judge Kavanaugh demonstrated how
“Heller[’s] history- and tradition-based test” should
apply to bans on so-called “assault weapons,” 670 F.3d
at 1290-91 (Kavanaugh, J., dissenting)—articulating
yet a fourth, different approach to bans like
Connecticut’s. Because the weapons banned in that
case by D.C. “are in common use today, and are thus
protected” by the Second Amendment, id. at 1287, “the
government may not generally ban [them],” id. at
1288, and an attempt to do so is unconstitutional
categorically, without any need to resort to the
traditional “tiers” of scrutiny. “[T]he proper Second
Amendment test focuses on text, history, and
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tradition,” leaving no place for “judicial assessment of
whether the law advances a sufficiently compelling or
important government interest to override the
individual right.” Id. at 1271, 1276.
Of the four approaches articulated by the judges
of the Second, Fourth, Seventh, and D.C. Circuits, only
Judge Kavanaugh’s is fully consistent with the nature
of the Second Amendment right and this Court’s
opinion in Heller. By the act of elevating the right to
keep and bear arms to constitutional status, the
People took “out of the hands of government—even the
Third Branch of Government—the power to decide on
a case-by-case basis whether the right is really
worth insisting upon.” Heller, 554 U.S. at 634. But the
Second Circuit seized precisely this power,
undertaking the very “ ‘interest-balancing’ approach”
twice rejected by this Court. See id. at 635; McDonald,
561 U.S. at 785. That was an error of the plainest kind,
and this Court would be warranted in summarily
reversing on this basis alone.
III. REVIEW IS NEEDED BECAUSE THE SECOND
CIRCUIT’S
TOOTHLESS
APPLICATION
OF
INTERMEDIATE SCRUTINY THREATENS TO
UNDERMINE THE PROTECTIONS PROVIDED IN
CONTEXTS OUTSIDE THE SECOND AMENDMENT.
For the above reasons, the Second Circuit erred in
analyzing Connecticut’s ban under any sort of meansends standard, and it certainly erred in applying
merely intermediate scrutiny. But the errors of the
opinion below do not end there. Even if the panel were
right to apply intermediate scrutiny to Connecticut’s
ban, the level of scrutiny it actually engaged in was in
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fact indistinguishable
review.

from

mere

rational-basis

Under
true
intermediate
scrutiny,
the
government must show that the challenged law
“serves important governmental objectives and that
the . . . means employed are substantially related to
the achievement of those objectives.” United States v.
Virginia, 518 U.S. 515, 533 (1996) (quotation marks
omitted). But the Second Circuit did not require
Connecticut to establish a link between its ban and its
purported public-safety rationale that was even
plausible, much less substantial and narrowly tailored
to its purpose. Indeed, other than its bare listing of the
banned features, App.12a n.16, the court did not state
why any of those specific features are supposedly
dangerous. And that error has serious implications
that spill beyond the four corners of this case and
threaten to water down constitutional protections
outside the context of the Second Amendment.
1.
Connecticut’s
ban
necessarily
fails
intermediate scrutiny at the threshold because even
on the State’s own telling, the ban will reduce gun
violence only by reducing the quantity of guns. Under
the Second Amendment, that is not a permissible
goal—even if used as a means to the further end of
increasing public safety. That conclusion follows
directly from this Court’s precedents in the secondaryeffects area of free speech doctrine—precedent the
Second Circuit purported to be applying. See App.38a
n.108 (citing City of Los Angeles v. Alameda Books,
Inc., 535 U.S. 425, 438 (2002) (plurality)).
In the First Amendment context, courts will
analyze some government restrictions on certain types
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of
constitutionally
protected
conduct—most
commonly, zoning ordinances that apply specifically to
establishments engaged in the exhibition or sale of
non-obscene adult films, products, or performances—
under merely intermediate scrutiny even though they
technically are content-based. City of Renton v.
Playtime Theatres, Inc., 475 U.S. 41, 47-51 (1986). But
this lesser scrutiny applies only so long as the purpose
and effect of the restrictions is to reduce the negative
secondary effects of the expression—such as the
increased crime that occurs in neighborhoods with a
high concentration of adult theatres—rather than to
suppress the expression itself. Id. at 48.
As made clear in Justice Kennedy’s separate
opinion in City of Los Angeles v. Alameda Books, Inc.,
535 U.S. 425 (2002)—which, as the lower courts have
recognized, is the opinion based on the narrowest
grounds and thus has controlling precedential effect,
e.g., Joelner v. Village of Washington Park, 378 F.3d
613, 624 n.7 (7th Cir. 2004); Center for Fair Pub. Policy
v. Maricopa Cnty., 336 F.3d 1153, 1161 (9th Cir.
2003)—this requirement that the purpose of a
regulation analyzed under the secondary-effects
rubric be unrelated to the suppression of speech has
implications for the way the intermediate-scrutiny
analysis is conducted. For in showing how its
restriction is narrowly tailored to further an
important or substantial governmental interest, part
of the government’s reasoning cannot be “that it will
reduce secondary effects by reducing speech in the
same proportion.” Alameda Books, 535 U.S. at 449
(Kennedy, J., concurring). “It is no trick to reduce
secondary effects by reducing speech or its audience;
but [the government] may not attack secondary effects
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indirectly by attacking speech.” Id. at 450; see also
Heller v. D.C. (“Heller III”), 801 F.3d 264, 280 (D.C.
Cir. 2015) (striking down a ban on registering more
than one pistol per month designed to “limit the
number of firearms” because “taken to its logical
conclusion, that reasoning would justify a total ban on
firearms kept in the home”).
Connecticut’s law plainly violates this principle.
Because it is a flat ban on the distribution and
possession of constitutionally protected firearms, any
reduction of gun crime that it accomplishes will
necessarily be a mere byproduct of the law’s central
design and function: reducing the quantity of
constitutionally protected arms. Indeed, Connecticut
is quite explicit about this, noting that its purpose is
to “reduce the lethality and injuriousness of gun
crime” by “[r]estricting access” to and “eliminat[ing]”
the firearms in question across the board. Appellees’
Br. 69. And that Connecticut’s ban “will reduce [the]
secondary effects” of firearm-ownership only “by
reducing [Second-Amendment conduct] in the same
proportion,” Alameda Books, 535 U.S. at 449
(Kennedy, J., concurring), could not be clearer from
the fact that the ban operates in the home—revealing
that the true aim of the ban can only be to eliminate
such arms entirely. Under Justice Kennedy’s
controlling opinion in Alameda Books, that style of
reasoning is impermissible. “The rationale of the
[restriction] must be that it will suppress secondary
effects—and not by suppressing [constitutionally
protected conduct].” Id. at 449-50. Connecticut’s ban
thus necessarily fails intermediate scrutiny because
its avowed purpose—reducing crimes by reducing the
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quantity of constitutionally protected firearms—is not
a permissible one.
2. Even setting this threshold objection aside,
Connecticut’s ban still fails any genuine application of
intermediate scrutiny. The panel below concluded
otherwise only by undertaking an inquiry that in fact
was indistinguishable from mere rational-basis
review.
As an initial matter, Connecticut’s ban on “assault
weapons” cannot pass intermediate scrutiny because
the State utterly failed to justify that ban
independently of its separate prohibition—not
challenged here—of so-called “large capacity”
magazines. This is particularly evident with respect to
the mass shootings Connecticut repeatedly highlights.
While “assault weapons” themselves are used in only
a small percentage of these rare crimes, App.366a,
Respondents relied heavily on data suggesting that
“large capacity” magazines may be involved with
somewhat more frequency, App.404a-08a.
These data cannot even justify Connecticut’s
magazine ban, since, for example, the evidence shows
that mass killers almost never “maintain[ ] a
sustained rate of fire that could not also have been
maintained—even taking reloading time into
account—with either multiple guns or with an
ordinary six-shot revolver and the common loading
devices known as ‘speedloaders.’” KLECK, supra p. 10,
at 125. Though Respondents contest this point, what
is not subject to question is that the empirical support
for its ban on certain firearms is magnitudes weaker.
Indeed, Professor Koper did not clearly ascribe any
independent significance to Connecticut’s “assault
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weapons” ban, opining that “Connecticut’s bans on
assault weapons and large-capacity magazines, and
particularly its ban on LCMs, have the potential to
prevent and limit shootings in the state.” App.424a25a. By implication, the evidence supporting
Connecticut’s separate ban on so-called “assault
weapons”—the only provision at issue in this
Petition—is not particularly strong. But that separate
ban must stand on its own legs; and that is
particularly clear now that the magazine ban is no
longer under review.
To show that its ban on firearms is “substantially
related to the achievement” of its purported objective
of reducing gun crime, Virginia, 518 U.S. at 533, the
State necessarily had to prove that three propositions
were sufficiently plausible. First, that its restriction
will in fact reduce the number of banned arms in
criminal hands. Second, that this reduction will not
simply be offset by an increase in crimes perpetrated
by other arms that remain legal. And third, that any
net reduction in crime traceable to the ban will not be
cancelled out by an increase in crime due to the
impediment the ban creates to effective, lawful selfdefense. Under genuine intermediate scrutiny,
Connecticut’s showing on each of these fronts would
have to be “exceedingly persuasive.” Id. Connecticut’s
evidence did not come close.
In an attempt to prove the first proposition,
Connecticut submitted a declaration by Professor
Koper, which pointed to data suggesting that the
federal ban on “assault weapons” from 1994 to 2004
may have reduced criminal usage of those arms during
that period. App.411a-19a. But this reliance on federal
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data to show the potential efficacy of a state ban
ignores the obvious reason why state-level attempts to
restrict the circulation of disfavored firearms are far
less likely to succeed in this endeavor: the banned
items continue to be legal in the vast majority of the
States. Indeed, Professor Koper himself has
acknowledged that “the impact of these [state] laws is
likely undermined to some degree by the influx of
[‘assault weapons’] from other states,” and that
several studies—including one that he co-authored—
“suggest that state-level [‘assault weapons’] bans have
not reduced crime.” App.375a n.95. The panel below
did not even attempt to answer this objection.
Moreover, flat bans on certain disfavored
firearms—whether state or federal—are unlikely to
actually reduce the number of such arms in criminal
hands for an additional reason. Most violent
criminals, who are bent on breaking the law and who
generally acquire the firearms they use to do so
illegally, are unlikely to obey Connecticut’s ban. See,
e.g., JAMES D. WRIGHT & PETER H. ROSSI, ARMED &
CONSIDERED DANGEROUS xxxv (2d ed. 2008) (“[M]ost of
the methods through which criminals acquire guns
and virtually everything they ever do with those guns
are already against the law.”); ANTHONY J. PINIZZOTTO
ET AL., VIOLENT ENCOUNTERS 50 (U.S. Department of
Justice, 2006), http://goo.gl/lVFaPt (97% of handguns
used to assault law enforcement officers participating
in study were acquired illegally).
With respect to the second necessary premise of
Connecticut’s law—that most criminals would not
simply substitute still-legal (and functionally
identical) firearms for the banned ones—the State’s
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showing fell equally short. To begin, because the
firearms Connecticut calls “assault weapons” are
accountable for such a minuscule percentage of gun
crime—no more than 2% in most studies, App.364a—
even if the State’s ban were entirely successful in
ridding those arms from circulation, the overall
impact on crime could only be very small. And this
remains true of the narrow categories of gun crime
that the State singles out for special emphasis: mass
shootings and murders of police officers. These terrible
crimes are themselves “particularly rare events,”
App.435a, see also KLECK, supra p. 10, at 126, and the
use of assault weapons in these crimes is even rarer,
App.365a-66a.
The data and conclusions of Connecticut’s own
expert confirm the lack of any evidence—let alone
“substantial evidence,” Turner Broad. Sys., Inc. v.
FCC, 520 U.S. 180, 195 (1997)—supporting
Connecticut’s theory that its ban could appreciably
reduce overall gun crime. As Professor Koper recently
acknowledged, his research for the Department of
Justice on the 10-year federal ban “showed no
discernible reduction in the lethality or injuriousness
of gun violence” while the ban was in effect. App.434a.
Indeed, that accords both with Professor Koper’s
initial finding in 1997 that there is “no statistical
evidence of post-ban decreases in either the number of
victims per gun homicide incident, the number of
gunshot wounds per victim, or the proportion of
gunshot victims with multiple wounds,” App.351a,
and with his conclusion in 2004 that “[s]hould it be
renewed, the ban’s effects on gun violence are likely to
be small at best and perhaps too small for reliable
measurement,” App.360a.
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These findings should come as no surprise once it
is recalled that the specific features banned by
Connecticut simply have no relation to the functioning
or dangerousness of the arms that possess them. See
supra, pp. 5-8. The notion that the havoc perpetrated
by violent criminals will be measurably lessened once
they are forced to use firearms that lack thumbhole
stocks (stocks with a smallish hole in the grip area)
simply cannot be taken seriously.
Finally, even setting all of these objections aside
and assuming, contrary to evidence and reason, that
Connecticut’s ban will have some modest effect on gun
crime, the panel entirely failed to take into account the
offsetting harm to public safety caused by the burden
Connecticut has placed upon law-abiding citizens who
seek to use the disfavored arms in self-defense. The
panel below shrugged off this possibility as
unsupported by any “record evidence.” App.42a. That
gets the matter exactly backwards, as under
intermediate scrutiny it is the State that must prove
the required degree of fit between means and ends, not
the plaintiffs that must disprove it. Virginia, 518 U.S.
at 533. And in any event, there is in fact “record
evidence” that self-defense is one of the principal
reasons why law-abiding citizens desire to possess the
banned arms. App.286a-90a; App.335a.
3. Finally, the Second Circuit independently erred
in failing to determine whether Connecticut’s ban—
even if likely to materially reduce gun crime—was
narrowly tailored to that end. Under intermediate
scrutiny, the court said, “we need not ensure that the
statute is ‘narrowly tailored’ . . . to serve the stated
governmental interest.” App.38a. That is not so. This
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Court’s precedents make clear that “[e]ven though [a
statute] is [analyzed under intermediate scrutiny], it
still must be narrowly tailored to serve a significant
governmental interest.” McCullen, 134 S. Ct. at 2534
(quotation marks omitted). While intermediate
scrutiny does not impose a “least restrictive means”
test, it does demand “a close fit between ends and
means.” Id. at 2530, 2534.
Connecticut’s failure to properly tailor its
restrictions is apparent from the fact that those
restrictions apply in the home. The types of crimes
that Connecticut principally claims to be attempting
to combat—including, obviously, mass shootings—
generally occur in public. Yet Connecticut bans
semiautomatic “assault weapons” even in the home. At
a minimum, Connecticut should have experimented
with less intrusive measures—such as restricting only
the public carriage of the firearms in question,
imposing
more
stringent
background-check
requirements on their purchase, or designing a
separate licensing regime tailored particularly to
these arms—before imposing a flat ban on their
possession that applies even in the home. While
Petitioners do not suggest that these or other less
restrictive measures Connecticut might have imposed
instead are themselves necessarily free from
constitutional doubt, the very existence of such
alternative, less onerous restrictions—untried by
Connecticut—demonstrates that the State “has too
readily forgone options that could serve its interests
just as well, without substantially burdening the kind
of [constitutionally protected conduct] in which
petitioners wish to engage.” Id. at 2537, 2538 n.8; see
also Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct.
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2751, 2782 (2014) (considering potential alternatives
without deciding whether those alternatives would
themselves be valid).
4. The Second Circuit thus upheld Connecticut’s
ban only by departing from the ordinary principles
governing intermediate scrutiny at every turn: it
allowed the State to invoke the purpose of reducing
crime by reducing Second-Amendment conduct, it
deferred to conclusions that Connecticut reached
contrary to the repeated findings of the State’s own
principal expert, and it refused to conduct the “narrow
tailoring” inquiry demanded by this Court’s
precedents. Because all this is so, the panel’s
application of intermediate scrutiny was deeply
flawed. It is also deeply troubling. For the Second
Circuit’s feckless version of intermediate scrutiny, if
left uncorrected, threatens to spread beyond the
confines of this case or even the Second Amendment
generally, degrading constitutional protections in
other contexts governed by this standard of
heightened scrutiny.
The intermediate scrutiny applied in the SecondAmendment case law does not simply draw content
from the other contexts that employ that doctrinal
test; in turn, it influences the shape of the test in the
fields from which it has borrowed. This
jurisprudential cross-pollination is evident even in
this Court’s opinions. Cases in each of the different
areas of constitutional jurisprudence that employ the
“intermediate” tier of scrutiny frequently rely on each
other for support. See, e.g., City of Erie v. Pap’s A.M.,
529 U.S. 277, 313 (2000) (secondary effects case citing
Edenfield v. Fane, 507 U.S. 761 (1993), a commercial
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speech case); Turner, 520 U.S. at 195 (citing Rostker v.
Goldberg, 453 U.S. 57 (1981), an equal-protection case,
on the level of deference owed to Congress’s
judgments); United States v. Edge Broad. Co., 509 U.S.
418, 430 (1993) (commercial speech case applying the
articulation of intermediate scrutiny in Ward v. Rock
Against Racism, 491 U.S. 781 (1989), a time-placeand-manner case, since “the validity of time, place, or
manner restrictions is determined under standards
very
similar
to
those
applicable
in
the commercial speech context”);
see
also
San
Francisco Arts & Athletics, Inc. v. United States
Olympic Comm., 483 U.S. 522, 537 & n.16 (1987)
(analyzing commercial speech and time-place-andmanner tests together because “their application to
these facts is substantially similar”). To be sure,
“ ‘intermediate scrutiny’ may have different
connotations in different contexts.” App.37a. But the
various areas of law that apply that doctrinal test are
not hermetically sealed, and the courts should not
pretend otherwise.
Indeed, the lower courts routinely rely on major
Second Amendment cases for authority in other, farflung contexts, see, e.g., Planned Parenthood of Wis.,
Inc. v. Schimel, 806 F.3d 908, 918 (7th Cir. 2015)
(citing Ezell v. City of Chicago, 651 F.3d 684 (7th Cir.
2011))—in some cases, for their articulation of the
intermediate scrutiny test, see Johnson v. Whitehead,
647 F.3d 120, 133 (4th Cir. 2011) (citing Chester, 628
F.3d 673); Free Speech Coal., Inc. v. Holder, 957 F.
Supp. 2d 564, 591 (E.D. Pa. 2013), rev’d in part on
other grounds, 787 F.3d 142 (3d Cir. 2015) (citing
United States v. Marzzarella, 614 F.3d 85 (3d Cir.
2010)). There is thus every reason to fear that the
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panel’s flaccid application of intermediate scrutiny
will have real and pernicious spillover effects on other
areas of constitutional jurisprudence that rely on that
doctrinal test.
When a decision misapplies a doctrinal standard
as badly as did the panel below, that error “risks longterm harm” by creating “a casebook guide to
eviscerating” the standard in future cases. WilliamsYulee v. Florida Bar, 135 S. Ct. 1656, 1685 (2015)
(Kennedy, J., dissenting). This Court should grant the
writ to prevent the guide penned by the panel below
from leading the lower courts down a path that will
eviscerate the protections intermediate scrutiny was
designed to afford.
CONCLUSION
The Circuits have split three different ways over
the proper way to analyze bans that target an entire
category of constitutionally protected arms, and this
Court’s review is necessary to resolve that clear
division of authority in this important area no matter
which of the three approaches is correct. Review is
independently needed in this case because the panel
below spurned the analysis commanded by Heller and
McDonald by applying instead a toothless version of
faux-intermediate scrutiny that cannot be squared
with this Court’s precedents and that threatens to
weaken constitutional protections even beyond the
Second Amendment. For the reasons set forth above,
a writ should issue and this Court should reverse the
judgment below.
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OPINIONAOF THE UNITED
STATES COURT OF APPEALS FOR THE SECOND
CIRCUIT, SHEW V. MALLOY, NO. 14-319
(OCT. 19, 2015)
UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT
Nos. 14-36-cv (Lead); 14-37-cv (XAP)
NEW YORK STATE RIFLE AND PISTOL
ASSOCIATION, INC., WESTCHESTER COUNTY
FIREARMS OWNERS ASSOCIATION, INC.,
SPORTSMEN’S ASSOCIATION FOR FIREARMS
EDUCATION, INC., NEW YORK STATE
AMATEUR TRAPSHOOTING ASSOCIATION, INC.,
BEDELL CUSTOM, BEIKIRCH AMMUNITION
CORPORATION, BLUELINE TACTICAL & POLICE
SUPPLY, LLC, BATAVIA MARINE & SPORTING
SUPPLY, WILLIAM NOJAY, THOMAS GALVIN,
ROGER HORVATH,
Plaintiffs-Appellants-Cross-Appellees,
v.
ANDREW M. CUOMO, in his official capacity
as Governor of the State of New York, ERIC T.
SCHNEIDERMAN, in his official capacity as Attorney
General of the State of New York, JOSEPH A.
D’AMICO, in his official capacity as Superintendent of
the New York State Police,
Defendants-Appellees-Cross-Appellants,
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GERALD J. GILL, in his official capacity as Chief
of Police for the Town of Lancaster, New York,
LAWRENCE FRIEDMAN,
Defendants-Appellees,
FRANK A. SEDITA, III, in his official capacity as
District Attorney for Erie County,
Defendant.
On Appeal from the United States District Court
for the Western District of New York
No. 14-319-cv
THE CONNECTICUT CITIZENS’ DEFENSE
LEAGUE, THE COALITION OF CONNECTICUT
SPORTSMEN, JUNE SHEW, RABBI MITCHELL
ROCKLIN, STEPHANIE CYPHER, PETER
OWENS, BRIAN MCCLAIN, ANDREW MUELLER,
HILLER SPORTS, LLC, MD SHOOTING SPORTS,
LLC,
Plaintiffs-Appellants,
v.
DANNEL P. MALLOY, in his official capacity as
Governor of the State of Connecticut, KEVIN T.
KANE, in his official capacity as Chief State’s Attorney
of the State of Connecticut, DORA B. SCHRIRO, in her
official capacity as Commissioner of the Connecticut
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Department of Emergency Services and Public
Protection, DAVID I. COHEN, in his official capacity
as State’s Attorney for the Stamford/Norwalk Judicial
District, Geographical Areas Nos. 1 and 20, JOHN C.
SMRIGA, in his official capacity as State’s Attorney
for the Fairfield Judicial District, Geographical Area
No. 2, MAUREEN PLATT, in her official capacity as
State’s Attorney for the Waterbury Judicial District,
Geographical Area No. 4, KEVIN D. LAWLOR, in his
official capacity as State’s Attorney for the Ansonia/
Milford Judicial District, Geographical Areas Nos.
5 and 22, MICHAEL DEARINGTON, in his official
capacity as State’s Attorney for the New Haven Judicial
District, Geographical Area Nos. 7 and 23, PETER A.
MCSHANE, in his official capacity as State’s Attorney
for the Middlesex Judicial District, Geographical Area
No. 9, MICHAEL L. REGAN, in his official capacity as
State’s Attorney for the New London Judicial District,
Geographical Area Nos. 10 and 21, PATRICIA M.
FROEHLICH, GAIL P. HARDY, in her official capacity
as State’s Attorney for the Hartford Judicial District,
Geographical Areas Nos. 12, 13, and 14, BRIAN
PRELESKI, in his official capacity as State’s Attorney
for the New Britain Judicial District, Geographical
Area Nos. 15 and 17, DAVID SHEPACK, in his official
capacity as State’s Attorney for the Litchfield Judicial
District, Geographical Area No. 18, MATTHEW C.
GEDANSKY, in his official capacity as State’s Attorney
for the Tolland Judicial District, Geographical Area
No. 19, STEPHEN J. SEDENSKY III, in his official
capacity as State’s Attorney for the Danbury Judicial
District, Geographical Area No. 3,
Defendants-Appellees.
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On Appeal from the United States District Court
for the District of Connecticut
December 9, 2014, Argued
October 19, 2015, Decided
Before: Cabranes, Lohier, and Droney, Circuit Judges
Before the Court are two appeals challenging
gun-control legislation enacted by the New York and
Connecticut legislatures in the wake of the 2012 mass
murders at Sandy Hook Elementary School in Newtown,
Connecticut. The New York and Connecticut laws at issue
prohibit the possession of certain semiautomatic “assault
weapons” and large-capacity magazines. Following the
entry of summary judgment in favor of defendants on the
central claims in both the Western District of New York
(William M. Skretny, Chief Judge) and the District of
Connecticut (Alfred V. Covello, Judge), plaintiffs in both
suits now press two arguments on appeal. First, they
challenge the constitutionality of the statutes under the
Second Amendment; and second, they challenge certain
provisions of the statutes as unconstitutionally vague.
Defendants in the New York action also cross-appeal the
District Court’s invalidation of New York’s seven-round
load limit and voiding of two statutory provisions as
facially unconstitutionally vague.
We hold that the core provisions of the New York and
Connecticut laws prohibiting possession of semiautomatic
assault weapons and large-capacity magazines do not
violate the Second Amendment, and that the challenged
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individual provisions are not void for vagueness. The
particular provision of New York’s law regulating
load limits, however, does not survive the requisite
scrutiny. One further specific provision—Connecticut’s
prohibition on the non-semiautomatic Remington 7615—
unconstitutionally infringes upon the Second Amendment
right. Accordingly, we AFFIRM in part the judgment of
the District Court for the District of Connecticut insofar
as it upheld the prohibition of semiautomatic assault
weapons and large-capacity magazines, and REVERSE
in part its holding with respect to the Remington 7615.
With respect to the judgment of the District Court for
the Western District of New York, we REVERSE in part
certain vagueness holdings, and we otherwise AFFIRM
that judgment insofar as it upheld the prohibition of
semiautomatic assault weapons and large-capacity
magazines and invalidated the load limit.
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José A. Cabranes, Circuit Judge:
Before the Court are two appeals challenging
gun-control legislation enacted by the New York and
Connecticut legislatures in the wake of the 2012 mass
murders at Sandy Hook Elementary School in Newtown,
Connecticut. The New York and Connecticut laws at issue
prohibit the possession of certain semiautomatic “assault
weapons” and large-capacity magazines. Following the
entry of summary judgment in favor of defendants on the
central claims in both the Western District of New York
(William M. Skretny, Chief Judge) and the District of
Connecticut (Alfred V. Covello, Judge), plaintiffs in both
suits now press two arguments on appeal. First, they
challenge the constitutionality of the statutes under the
Second Amendment; and second, they challenge certain
provisions of the statutes as unconstitutionally vague.
Defendants in the New York action also cross-appeal the
District Court’s invalidation of New York’s separate sevenround load limit and voiding of two statutory provisions
as facially unconstitutionally vague.
We hold that the core provisions of the New York and
Connecticut laws prohibiting possession of semiautomatic
assault weapons and large-capacity magazines do not
violate the Second Amendment, and that the challenged
individual provisions are not void for vagueness. The
particular provision of New York’s law regulating
load limits, however, does not survive the requisite
scrutiny. One further specific provision—Connecticut’s
prohibition on the non-semiautomatic Remington 7615—
unconstitutionally infringes upon the Second Amendment
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right. Accordingly, we AFFIRM in part the judgment of
the District Court for the District of Connecticut insofar as
it upheld the prohibition of semiautomatic assault weapons
and large-capacity magazines, and REVERSE in part its
holding with respect to the Remington. With respect to the
judgment of the District Court for the Western District
of New York, we REVERSE in part certain vagueness
holdings, and we otherwise AFFIRM that judgment
insofar as it upheld the prohibition of semiautomatic
assault weapons and large-capacity magazines and
invalidated the load limit.
BACKGROUND
I.

Prior “Assault Weapon” Legislation

New York and Connecticut have long restricted
possession of certain automatic and semiautomatic
firearms that came to be known as “assault weapons.”
In 1993, Connecticut’s General Assembly adopted the
state’s first assault-weapon ban, which criminalized
the possession of firearms “capable of fully automatic,
semiautomatic or burst fire at the option of the user,”
including 67 specifically enumerated semiautomatic
firearms.1
The following year, after five years of hearings on
the harms thought to be caused by certain firearms,
the U.S. Congress enacted legislation restricting
1. 1993 Conn. Pub. Acts 93-306, § 1(a) (J.A., No. 14-319-cv,
at 943).
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the manufacture, transfer, and possession of certain
“semiautomatic assault weapons.” 2 The 1994 federal
statute defined “semiautomatic assault weapons” in two
ways. First, it catalogued specifically prohibited firearms,
including, as relevant here, the Colt AR-15. Second, it
introduced a “two-feature test,” which prohibited any
semiautomatic firearm that contained at least two listed
military-style features, including a telescoping stock, a
conspicuously protruding pistol grip, a bayonet mount,
a flash suppressor, and a grenade launcher. The federal
statute also prohibited magazines with a capacity of
more than ten rounds of ammunition, or which could be
“readily restored or converted to accept” more than 10
rounds.3 The federal assault-weapons ban expired in 2004,
pursuant to its sunset provision.4
Following the passage of the federal assault-weapons
ban, both New York, in 2000, and Connecticut, in 2001,
enacted legislation that closely mirrored the federal
statute, including the two-feature test for prohibited
semiautomatic firearms. 5 Unlike the federal statute,
2. Violent Crime Control and Law Enforcement Act of 1994,
Pub. L. No. 103-322, tit. XI, subtit. A § 110102(b), 108 Stat. 1796,
1997.
3. Id. § 110103.
4. Id. § 110105.
5. See Act of Aug. 8, 2000, ch. 189, § 10, 2000 N.Y. Laws 2788,
2792 (J.A., No. 14-36-cv, at 923-30); 2001 Conn. Pub. Acts 01-130,
§ 1 (J.A., No. 14-319-cv, at 949-60). Like the federal statute, the
2000 New York statute also restricted the possession of certain
large-capacity magazines.
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however, these state laws contained no sunset provisions
and thus remained in force until amended by the statutes
at issue here.
On December 14, 2012, a gunman shot his way into
Sandy Hook Elementary School in Newtown, Connecticut
and murdered twenty first-graders and six adults using
a semiautomatic AR-15-type rifle with ten large-capacity
magazines. This appalling attack, in addition to other
recent mass shootings, provided the immediate impetus
for the legislation at issue in this appeal.6
II. The New York Legislation
New York enacted the Secure Ammunition and
Firearms Enforcement Act (SAFE Act) on January 15,
2013.7 The SAFE Act expands the definition of prohibited
“assault weapons” by replacing the prior two-feature test
with a stricter one-feature test. As the name suggests, the
new test defines a semiautomatic firearm as a prohibited
“assault weapon” if it contains any one of an enumerated
list of military-style features, including a telescoping
stock, a conspicuously protruding pistol grip, a thumbhole
stock, a bayonet mount, a flash suppressor, a barrel
shroud, and a grenade launcher. 8 This statutory definition
6. See Defendants’ Br., No. 14-36-cv, at 10-11; Defendants’
Br., No. 14-319-cv, at 11 & n.3.
7. Act of Jan. 15, 2013, ch. 1, 2013 N.Y. Laws 1, amended
by Act of Mar. 29, 2013, ch. 57, pt. FF, 2013 N.Y. Laws 290, 389.
8. The prohibited features depend on whether the
semiautomatic weapon is a rifle, pistol, or shotgun, though the
lists overlap significantly:
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encompasses, and thereby bans, the semiautomatic
weapon used by the mass-shooter at Sandy Hook. New
“Assault weapon” means
(a) a semiautomatic rif le that has an ability to accept
a detachable magazine and has at least one of the following
characteristics: (i) a folding or telescoping stock; (ii) a pistol grip
that protrudes conspicuously beneath the action of the weapon;
(iii) a thumbhole stock; (iv) a second handgrip or a protruding grip
that can be held by the non-trigger hand; (v) a bayonet mount; (vi)
a flash suppressor, muzzle break, muzzle compensator, or threaded
barrel designed to accommodate a flash suppressor, muzzle break,
or muzzle compensator; (vii) a grenade launcher; or
(b) a semiautomatic shotgun that has at least one of the
following characteristics: (i) a folding or telescoping stock; (ii) a
thumbhole stock; (iii) a second handgrip or a protruding grip that
can be held by the nontrigger hand; (iv) a fixed magazine capacity
in excess of seven rounds; (v) an ability to accept a detachable
magazine; or
(c) a semiautomatic pistol that has an ability to accept
a detachable magazine and has at least one of the following
characteristics: (i) a folding or telescoping stock; (ii) a thumbhole
stock; (iii) a second handgrip or a protruding grip that can be held
by the non-trigger hand; (iv) capacity to accept an ammunition
magazine that attaches to the pistol outside of the pistol grip; (v)
a threaded barrel capable of accepting a barrel extender, flash
suppressor, forward handgrip, or silencer; (vi) a shroud that is
attached to, or partially or completely encircles, the barrel and that
permits the shooter to hold the firearm with the non-trigger hand
without being burned; (vii) a manufactured weight of fifty ounces or
more when the pistol is unloaded; or (viii) a semiautomatic version
of an automatic rifle, shotgun or firearm . . . .

N.Y. Penal Law § 265.00(22) (emphasis supplied).
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York law makes the possession, manufacture, transport,
or disposal of an “assault weapon” a felony.9 Pursuant to
the SAFE Act’s grandfather clause, however, pre-existing
lawful owners of banned assault weapons may continue
to possess them if they register those weapons with the
New York State Police.10
The SAFE Act also bans magazines that can hold
more than ten rounds of ammunition or that can be
readily restored or converted to accept more than ten
rounds.11 Although New York had restricted possession
of such magazines since 2000, the SAFE Act eliminated
a grandfather clause for magazines manufactured before
September 1994.
The SAFE Act’s large-capacity-magazine ban
contains an additional, unique prohibition on possession
of a magazine loaded with more than seven rounds of
ammunition.12 (For the purpose of this definition, a round
is a single unit of ammunition.) As originally enacted,
the SAFE Act would have imposed a magazine capacity
restriction of seven rounds. Because very few sevenround magazines are manufactured, however, the law was
subsequently amended to impose a ten-round capacity
restriction coupled with a seven-round load limit. Thus,
as amended, the statute permits a New York gun owner
9. Id. §§ 265.02(7), 265.10.
10. Id. § 265.00(22)(g)(v).
11. Id. § 265.00(23)(a).
12. Id. § 265.37.
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to possess a magazine capable of holding up to ten rounds,
but he may not fully load it outside of a firing range or
official shooting competition.13
III. The Connecticut Legislation
Several months after New York passed the SAFE Act,
and after extensive public hearings and legislative and
executive study, Connecticut adopted “An Act Concerning
Gun Violence Prevention and Children’s Safety” on April
4, 2013, and later amended the statute on June 18, 2013.14
Like its New York analogue, the Connecticut legislation
replaced the state’s two-feature definition of prohibited
“assault weapons” with a stricter one-feature test,15 using
a list of military-style features similar to New York’s,
including a telescoping stock, a thumbhole stock, a forward
pistol grip, a flash suppressor, a grenade launcher, and a
threaded barrel capable of accepting a flash suppressor
or silencer.16 Unlike its counterpart in New York, the
13. Id. § 265.20(a)(7-f).
14. 2013 Conn. Pub. Act 13-3, as amended by 2013 Conn.
Pub. Act 13-220.
15. Conn. Gen. Stat. § 53-202a(1)(E).
16. Id. §§ 53-202a(1)(E), 53-202b(a)(1), 53-202c(a). Like New
York’s SAFE Act, Connecticut’s statute differentiates among
semiautomatic rifles, pistols, and shotguns:
“Assault weapon” means . . .[a]ny semiautomatic firearm
. . . that meets the following criteria:
(i) A semiautomatic, centerfire rifle that has an ability to
accept a detachable magazine and has at least one of the following:
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(I) A folding or telescoping stock; (II) Any grip of the weapon,
including a pistol grip, a thumbhole stock, or any other stock, the
use of which would allow an individual to grip the weapon, resulting
in any finger on the trigger hand in addition to the trigger finger
being directly below any portion of the action of the weapon when
firing; (III) A forward pistol grip; (IV) A flash suppressor; or (V)
A grenade launcher or flare launcher; or
(ii) A semiautomatic, centerfire rifle that has a fixed magazine
with the ability to accept more than ten rounds; or
(iii) A semiautomatic, centerfire rifle that has an overall
length of less than thirty inches; or
(iv) A semiautomatic pistol that has an ability to accept a
detachable magazine and has at least one of the following: (I) An
ability to accept a detachable ammunition magazine that attaches
at some location outside of the pistol grip; (II) A threaded barrel
capable of accepting a flash suppressor, forward pistol grip
or silencer; (III) A shroud that is attached to, or partially or
completely encircles, the barrel and that permits the shooter to
fire the firearm without being burned, except a slide that encloses
the barrel; or (IV) A second hand grip; or
(v) A semiautomatic pistol with a fixed magazine that has the
ability to accept more than ten rounds; or
(vi) A semiautomatic shotgun that has both of the following:
(I) A folding or telescoping stock; and (II) Any grip of the weapon,
including a pistol grip, a thumbhole stock, or any other stock, the
use of which would allow an individual to grip the weapon, resulting
in any finger on the trigger hand in addition to the trigger finger
being directly below any portion of the action of the weapon when
firing; or (vii) A semiautomatic shotgun that has the ability to
accept a detachable magazine; or (viii) A shotgun with a revolving
cylinder . . . .
Id. § 53-202a(1) (emphasis supplied).
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Connecticut legislation additionally bans 183 particular
assault weapons listed by make and model, as well as
“copies or duplicates” of most of those firearms.17 The
Connecticut law makes it a felony to transport, import,
sell, or possess semiautomatic “assault weapons,” and it
also contains a grandfather clause permitting pre-existing
owners of assault weapons to continue to possess their
firearms if properly registered with the state.18
The June 2013 amendment to the Connecticut
legislation criminalizes the possession of “[l]arge
capacity magazine[s]” that can hold, or can be “readily
restored or converted to accept,” more than ten rounds of
ammunition.19 Unlike its New York counterpart, however,
the Connecticut legislation contains no additional “load
limit” rule.
IV. Procedural History
Plaintiffs—a combination of advocacy groups,
businesses, and individual gun owners—filed suit against
17. Id. at § 53-202a(1); see also Plaintiffs’ Br., No. 14-319-cv,
at 5; Defendants’ Br., No. 14-319-cv, at 14. Of these 183 specifically
enumerated prohibited weapons, all but one are semiautomatic
weapons. The single non-semiautomatic firearm is the Remington
Tactical Rifle Model 7615, a pump-action rifle. Defendants’ Br.,
No. 14-319-cv, at 58.
18. Conn. Gen. Stat. § 53-202d(a)(2)(A).
19. Id. § 53-202w(a)(1). As with prohibited firearms, pre-ban
owners of prohibited magazines can retain them if registered with
the state. Id. § 53-202x(a)(1).
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the governors of New York and Connecticut and other
state officials, first in the Western District of New York on
March 21, 2013 and then in the District of Connecticut on
May 22, 2013. In both actions, plaintiffs sought declaratory
and injunctive relief for alleged infringement of their
constitutional rights. Specifically, plaintiffs contended
that the statutes’ prohibitions on semiautomatic assault
weapons and large-capacity magazines violate their
Second Amendment rights, and that numerous specific
provisions of each statute are unconstitutionally vague. In
the New York action, plaintiffs also challenged the sevenround load limit as a violation of the Second Amendment. 20
Follow ing plaintiffs’ motions for preliminar y
injunctions, parties in both suits cross-moved for summary
judgment. On December 31, 2013, Chief Judge Skretny
of the Western District of New York granted in part and
denied in part the cross-motions for summary judgment. 21
Specifically, the District Court found that New York’s
ban on assault weapons and large capacity magazines
burdened plaintiffs’ Second Amendment rights, but did
not violate the Second Amendment upon application of
so-called intermediate scrutiny. 22 The Court also held,
20. Plaintiffs brought additional claims for violation of
the Commerce Clause (in the New York action) and the Equal
Protection Clause (in the Connecticut action). The District Courts
dismissed these claims, which are not at issue on appeal.
21. New York State Rifle & Pistol Ass’n, Inc. v. Cuomo
(“NYSRPA”), 990 F. Supp. 2d 349 (W.D.N.Y. 2013).
22. See post Section V.d-V.e for further discussion of
intermediate scrutiny analysis.
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however, that the seven-round load limit did not survive
intermediate scrutiny. The Court further found that
three specific provisions were unconstitutionally vague,
and hence void, 23 but denied plaintiffs’ motion regarding
the remaining provisions challenged for vagueness. 24 In
sum, Chief Judge Skretny upheld as constitutional, upon
intermediate scrutiny, the core provisions of New York’s
SAFE Act restricting semiautomatic assault weapons
and large-capacity magazines, but struck down certain
marginal aspects of the law.
23. The three voided provisions of New York’s SAFE Act
were (1) the prohibition on pistols with a detachable magazine
that are “a semiautomatic version of an automatic rifle, shotgun or
firearm,” N.Y. Penal Law § 265.00(22)(c)(viii); (2) the identification
of the misspelled military-style feature “muzzle break,” id.
§ 265.00(22)(a)(vi), which defendants concede has no accepted
meaning and was intended to read “muzzle brake,” see Defendants’
Br., No. 14-36-cv, at 22; and (3) an erroneous “and if” clause
appearing in N.Y. Penal Law § 265.36, which the District Court
found to be “incomplete and entirely indecipherable.” NYSRPA,
990 F. Supp. 2d at 376. Defendants do not challenge on appeal the
District Court’s ruling on this third (“and if”) provision.
24. As relevant here, the District Court dismissed plaintiffs’
vagueness claims as to the following provisions: (1) the prohibition
of magazines that “can be readily restored or converted to accept”
more than ten ammunition rounds, N.Y. Penal Law § 265.00(23)
(a); (2) the prohibition on semiautomatic shotguns with a “fixed
magazine capacity in excess of seven rounds,” id. § 265.00 (22)
(b)(iv); and (3) the exclusion from restriction of semiautomatic
shotguns “that cannot hold more than five rounds of ammunition in
a fixed or detachable magazine,” id. § 265.00(22)(g)(iii). The Court
also rejected four additional vagueness challenges that plaintiffs
do not pursue on appeal. See NYSRPA, 990 F. Supp. 2d at 374-78.
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On January 30, 2014, Judge Covello of the District
of Connecticut granted defendants’ motion for summary
judgment in its entirety. 25 Like his counterpart in
New York, Judge Covello held that the Connecticut
legislation burdened plaintiffs’ Second Amendment
rights, applied intermediate scrutiny, and concluded that
the prohibition on semiautomatic assault weapons and
large-capacity magazines was fully consistent with the
Second Amendment. He also dismissed all of plaintiffs’
vagueness claims. 26
Plaintiffs thereafter appealed. In the New York
action only, defendants cross-appeal the District Court’s
judgment insofar as it invalidated the SAFE Act’s sevenround load limit and voided as unconstitutionally vague
the SAFE Act’s prohibitions on the misspelled “muzzle
break” 27 and “semiautomatic version[s]” of an automatic
rifle, shotgun, or firearm. 28

25. Shew v. Malloy, 994 F. Supp. 2d 234 (D. Conn. 2014).
26. Because both judges resolved the parties’ motions for
summary judgment, they simultaneously denied as moot plaintiffs’
respective motions for preliminary injunctions.
27. N.Y. Penal Law § 265.00(22)(a)(vi); see ante note 23 and
accompanying text.
28. Id. § 265.00(22)(c)(viii); see ante note 23 and accompanying
text.
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DISCUSSION
These appeals present two questions: first, whether
the Second Amendment permits the regulation of the
assault weapons and large-capacity magazines at issue
here; and second, whether the challenged provisions of
the statutes provide constitutionally sufficient notice of
the conduct proscribed.
We review de novo a district court’s order granting
summary judgment, construing the evidence in the light
most favorable to the non-moving party. 29 As relevant
here, we also “review de novo the district court’s legal
conclusions, including those interpreting and determining
the constitutionality of a statute.” 30 Pursuant to Federal
Rule of Civil Procedure 56(a), summary judgment is
appropriate where “there is no genuine dispute as to any
material fact and the movant is entitled to judgment as a
matter of law.”
V. Second Amendment Challenge
We conclude that the core challenged prohibitions
of assault weapons and large-capacity magazines do not
violate the Second Amendment. Guided by the teachings
of the Supreme Court, our own jurisprudence, and the
examples provided by our sister circuits, we adopt a twostep analytical framework, determining first whether
the regulated weapons fall within the protections of the
29. Delaney v. Bank of America Corp., 766 F.3d 163, 167
(2d Cir. 2014).
30. United States v. Stewart, 590 F.3d 93, 109 (2d Cir. 2009).
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Second Amendment and then deciding and applying the
appropriate level of constitutional scrutiny. Only two
specific provisions—New York’s seven-round load limit,
and Connecticut’s prohibition on the non-semiautomatic
Remington 7615—are unconstitutional.
a.

Heller and McDonald

The Second Amendment provides that “[a] well
regulated Militia, being necessary to the security of a
free State, the right of the people to keep and bear Arms,
shall not be infringed.” 31 Our analysis of that amendment
begins with the seminal decision in District of Columbia
v. Heller. 32 In Heller, the Supreme Court, based on an
extensive textual and historical analysis, announced
that the Second Amendment’s operative clause codified
a pre-existing “individual right to possess and carry
weapons.”33 Recognizing, however, that “the right secured
by the Second Amendment is not unlimited,” Heller
emphasized that “the right was not a right to keep and
carry any weapon whatsoever in any manner whatsoever
and for whatever purpose.” 3 4 Instead, the Second
Amendment protects only those weapons “’in common
use’” by citizens “for lawful purposes like self-defense.” 35
31. U.S. Const. amend. II.
32. 554 U.S. 570, 128 S. Ct. 2783, 171 L. Ed. 2d 637 (2008).
33. Id. at 592 (emphasis supplied).
34. Id. at 626.
35. Id. at 624 (citing United States v. Miller, 307 U.S. 174,
179, 59 S. Ct. 816, 83 L. Ed. 1206, 1939-1 C.B. 373 (1939)).
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Having established these basic precepts, Heller
concluded that the District of Columbia’s ban on possession
of handguns was unconstitutional under the Second
Amendment. 36 The Supreme Court noted that “handguns
are the most popular weapon chosen by Americans for
self-defense in the home,” where, the Court observed,
“the need for defense of self, family, and property is most
acute.” 37
Heller stopped well short of extending its rationale
to other firearms restrictions. Indeed, Heller explicitly
identified as “presumptively lawful” such “regulatory
measures” as “prohibitions on the possession of firearms
by felons and the mentally ill, . . . laws forbidding the
carrying of firearms in sensitive places such as schools
and government buildings, [and] laws imposing conditions
and qualifications on the commercial sale of arms.”38 Most
importantly here, Heller also endorsed the “historical
tradition of prohibiting the carrying of dangerous and
unusual weapons.” 39
Aside from these broad guidelines, Heller offered
little guidance for resolving future Second Amendment
challenges. The Court did imply that such challenges are
subject to one of “the standards of scrutiny that we have
applied to enumerated constitutional rights,” though it
36. Heller, 554 U.S. at 635.
37. Id. at 628-29.
38. Id. at 626-27 & n.26.
39. Id. at 627 (internal quotation marks omitted).
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declined to say which,40 accepting that many applications
of the Second Amendment would remain “in doubt.”41
That doubt persisted after McDonald v. City of
Chicago, in which the Supreme Court invalidated municipal
statutes banning handguns in the home.42 McDonald was
a landmark case in one respect—the Court held for the
first time that the Fourteenth Amendment “incorporates”
the Second Amendment against the states.43 Otherwise,
McDonald did not expand upon Heller’s analysis and
simply reiterated Heller’s assurances regarding the
viability of many gun-control provisions.44 Neither Heller
nor McDonald, then, delineated the precise scope of the
Second Amendment or the standards by which lower
courts should assess the constitutionality of firearms
restrictions.
40. Id. at 628.
41. Id. at 635.
42. 561 U.S. 742, 130 S. Ct. 3020, 177 L. Ed. 2d 894 (2010).
See, e.g., Joseph Blocher, New Approaches to Old Questions in
Gun Scholarship, 50 TULSA L. REV. 477, 478 (2015) (“Heller
and McDonald provoked as many questions as they answered,”
creating a “resulting void [that] invites and practically demands
more scholarship.”).
43. See generally LAURENCE H. TRIBE, AMERICAN
CONSTITUTIONAL LAW 1317 (3d ed. 2000) (describing the
process by which Amendments initially designed to limit the
powers of the federal government came to be applied to actions
of the states).
44. 561 U.S. at 786 (opinion of Alito, J.).
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b. Analytical Rubric
Lacking more detailed guidance from the Supreme
Court, this Circuit has begun to develop a framework for
determining the constitutionality of firearm restrictions.45
It requires a two-step inquiry.
First, we consider whether the restriction burdens
conduct protected by the Second Amendment.46 If the
challenged restriction does not implicate conduct within
the scope of the Second Amendment, our analysis ends
and the legislation stands. Otherwise, we move to the
second step of our inquiry, in which we must determine
and apply the appropriate level of scrutiny.47
This two-step rubric flows from the dictates of Heller
and McDonald and our own precedents in Kachalsky and
Decastro.48 It also broadly comports with the prevailing
two-step approach of other courts, including the Third,
Fourth, Fifth, Sixth, Seventh, Ninth, Tenth, Eleventh,
and D.C. Circuits,49 and with the approach used in “other
45. See Kachalsky v. Cty. of Westchester, 701 F.3d 81 (2d
Cir. 2012); United States v. Decastro, 682 F.3d 160 (2d Cir. 2012).
46. Kachalsky, 701 F.3d at 93.
47. See id.
48. See ante note 45.
49. See GeorgiaCarry.Org, Inc. v. U.S. Army Corps of Eng’rs,
788 F.3d 1318, 1322 (11th Cir. 2015); United States v. Chovan, 735
F.3d 1127, 1136 (9th Cir. 2013); Nat’l Rifle Ass’n of Am., Inc. v.
Bureau of Alcohol, Tobacco, Firearms & Explosives, 700 F.3d
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areas of constitutional law.”50
c.

First Step: Whether the Second Amendment
Applies

As an initial matter, then, we must determine
whether the challenged legislation impinges upon conduct
protected by the Second Amendment. The Second
Amendment protects only “the sorts of weapons” that
are (1) “in common use”51 and (2) “typically possessed by
law-abiding citizens for lawful purposes.”52 We consider
each requirement in turn.
i.

Common Use

The parties contest whether the assault weapons at
issue here are commonly owned. Plaintiffs argue that
185, 194 (5th Cir. 2012); United States v. Greeno, 679 F.3d 510, 518
(6th Cir. 2012); Heller v. District of Columbia (Heller II), 670 F.3d
1244, 1252, 399 U.S. App. D.C. 314 (D.C. Cir. 2011); Ezell v. City
of Chicago, 651 F.3d 684, 702-03 (7th Cir. 2011); United States v.
Chester, 628 F.3d 673, 680 (4th Cir. 2010); United States v. Reese,
627 F.3d 792, 800-01 (10th Cir. 2010); United States v. Marzzarella,
614 F.3d 85, 89 (3d Cir. 2010).
50. Decastro, 682 F.3d at 167; see Heller, 554 U.S. at 595;
Kachalsky, 701 F.3d at 94.
51. Heller, 554 U.S. at 627.
52. Id. at 625. In addition, the weapons must actually be used
lawfully. Id. Because the laws at issue restrict the mere possession
of assault weapons, and not how or why they are used, we need
not consider that additional limitation.
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the weapons at issue are owned in large numbers by
law-abiding Americans. They present statistics showing
that nearly four million units of a single assault weapon,
the popular AR-15, have been manufactured between
1986 and March 2013. 53 Plaintiffs further assert that
only 7.5 percent of assault-weapon owners are active law
enforcement officers, 54 and that most owners of assault
weapons own only one or two such weapons, such that the
banned firearms are not concentrated in a small number
of homes, but rather spread widely among the gun owning
public. 55 Defendants counter that assault weapons only
represent about two percent of the nation’s firearms
(admittedly amounting to approximately seven million
guns). 56 Moreover, defendants argue that the statistics
inflate the number of individual civilian owners because
many of these weapons are purchased by law enforcement
or smuggled to criminals, and many civilian gun owners
own multiple assault weapons.
This much is clear: Americans own millions of the
firearms that the challenged legislation prohibits.
The same is true of large-capacity magazines, as
defined by the New York and Connecticut statutes.
Though fewer statistics are available for magazines, those
statistics suggest that about 25 million large-capacity
53. J.A., No. 14-319-cv, at 146.
54. J.A., No. 14-36-cv, at 162.
55. Plaintiffs’ Reply Br., No. 14-36-cv, at 6-7.
56. See J.A., No. 14-36-cv, at 1091; J.A., No. 14-319-cv, at 2251.
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magazines were available in 1995, shortly after the federal
assault weapons ban was enacted, and nearly 50 million
such magazines—or nearly two large-capacity magazines
for each gun capable of accepting one—were approved for
import by 2000. 57
Even accepting the most conservative estimates
cited by the parties and by amici, the assault weapons
and large-capacity magazines at issue are “in common
use” as that term was used in Heller. The D.C. Circuit
reached the same conclusion in its well-reasoned decision
in Heller II, which upheld the constitutionality of a District
of Columbia gun-control act substantially similar to those
at issue here. 58
To be sure, as defendants note, these assault weapons
and large-capacity magazines are not as commonly owned
as the handguns at issue in Heller, which were “the most
popular weapon chosen by Americans for self-defense in
the home.”59 But nothing in Heller limited its holding to
handguns; indeed, the Court emphasized that “the Second
Amendment extends, prima facie, to all instruments that
constitute bearable arms,” not just to a small subset.60

57. 57 J.A., No. 14-319-cv, at 578.
58. Heller II, 670 F.3d at 1261 (finding that the AR-15 and
magazines with capacities exceeding ten rounds were in “common
use” as defined by Heller).
59. Heller, 554 U.S. at 629.
60. Id. at 582 (emphasis supplied).
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ii.

Typical Possession

We must next determine whether assault weapons
and large capacity magazines are “typically possessed
by law-abiding citizens for lawful purposes.” 61 While
“common use” is an objective and largely statistical
inquiry, “typical[] possess[ion]” requires us to look into
both broad patterns of use and the subjective motives of
gun owners.
The parties offer competing evidence about these
weapons’ “typical use.” Plaintiffs suggest that assault
weapons are among the safest and most effective firearms
for civilian self-defense.62 Defendants disagree, arguing
that these weapons are used disproportionately in gun
crimes, rather than for lawful pursuits like self-defense
and hunting.63
Even if defendants are correct,64 however, the same
could be said for the handguns in Heller. Though handguns
61. Id. at 625.
62. J.A., No. 14-319-cv, at 753-66 (declaration of ballistics
researcher).
63. See Defendants’ Br., No. 14-319-cv, at 38-46; see also
J.A., No. 14-319-cv at 1365-74, 1699-1715 (affidavits of chiefs of
police opining that assault weapons may not be well suited for
self-defense, especially in an urban environment); J.A., No. 14319-cv, at 1395-1413.
64. Plaintiffs take issue with the research methodology, and
point to studies undermining the conclusion of disproportionate
use. See Plaintiffs’ Reply Br., No. 14-36-cv, at 15-17; see also J.A.,
No. 14-36-cv, at 464-65, 489-90.
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comprise only about one-third of the nation’s firearms, by
some estimates they account for 71 percent to 83 percent
of the firearms used in murders and 84 percent to 90
percent of the firearms used in other violent crimes.65 That
evidence of disproportionate criminal use did not prevent
the Supreme Court from holding that handguns merited
constitutional protection.
Looking solely at a weapon’s association with crime,
then, is insufficient. We must also consider more broadly
whether the weapon is “dangerous and unusual” in
the hands of law-abiding civilians. Heller expressly
highlighted “weapons that are most useful in military
service,” such as the fully automatic M-16 rifle, as weapons
that could be banned without implicating the Second
Amendment.66 But this analysis is difficult to manage in
practice. Because the AR-15 is “the civilian version of the
military’s M-16 rifle,”67 defendants urge that it should be
treated identically for Second Amendment purposes. But
the Supreme Court’s very choice of descriptor for the AR15—the “civilian version”—could instead imply that such
guns “traditionally have been widely accepted as lawful.”68
65. Plaintiffs’ Reply Br., No. 14-36-cv, at 15-18; see also
Heller, 554 U.S. at 698 (Breyer, J., dissenting) (discussing similar
statistics suggesting that handguns “appear to be a very popular
weapon among criminals”).
66. 554 U.S. at 627 (internal quotation marks omitted).
67. Staples v. United States, 511 U.S. 600, 603, 114 S. Ct.
1793, 128 L. Ed. 2d 608 (1994).
68. Id. at 612.
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Ultimately, then, neither the Supreme Court’s
categories nor the evidence in the record cleanly resolves
the question of whether semiautomatic assault weapons
and large-capacity magazines are “typically possessed by
law-abiding citizens for lawful purposes.”69 Confronting
this record, Chief Judge Skretny reasonably found that
reliable empirical evidence of lawful possession for lawful
purposes was “elusive,” 70 beyond ownership statistics.71
We agree.
In the absence of clearer guidance from the Supreme
Court or stronger evidence in the record, we follow the
approach taken by the District Courts and by the D.C.
Circuit in Heller II and assume for the sake of argument
that these “commonly used” weapons and magazines
are also “typically possessed by law-abiding citizens for
lawful purposes.”72 In short, we proceed on the assumption
that these laws ban weapons protected by the Second
Amendment. This assumption is warranted at this stage,
because, as explained post Section V.e, the statutes at issue
nonetheless largely pass constitutional muster.73
69. Heller, 554 U.S. at 625.
70. NYSRPA, 990 F. Supp. 2d at 365.
71. On a substantially similar record, Judge Covello of the
District of Connecticut came to the same conclusion, finding only
that the relevant weapons were “presumably[] used for lawful
purposes.” Shew, 994 F. Supp. 2d at 246 (emphasis supplied).
72. See Heller II, 670 F. 3d at 1260-61 (quoting Heller, 554
U.S. at 625).
73. Though we assume without deciding that the bulk of the
challenged legislation is entitled to Second Amendment protection,
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we decide as much with pump-action rifle. See Defendants’ Br.,
No. 14-319-cv, at 58.
Heller emphasizes that the “the Second Amendment extends,
prima facie, to all instruments that constitute bearable arms.”
Heller, 554 U.S. at 582. In other words, it identifies a presumption
in favor of Second Amendment protection, which the State bears
the initial burden of rebutting. See Ezell, 651 F.3d at 702-03
(“[I]f the government can establish that a challenged firearms
law regulates activity falling outside the scope of the Second
Amendment . . . then the analysis can stop there . . . .” (emphasis
supplied)); cf. Virginia v. Black, 538 U.S. 343, 369, 123 S. Ct. 1536,
155 L. Ed. 2d 535 (2003) (Scalia, J., concurring in part, concurring
in the judgment in part, and dissenting in part) (defining “prima
facie evidence” as that which, “if unexplained or uncontradicted,
is sufficient to sustain a judgment in favor of the issue which it
supports” (quoting Black’s Law Dictionary 1190 (6th ed.1990)).
Because the State, focused on semiautomatic weapons, see post
note 112, has failed to make any argument that this pump-action
rifle is dangerous, unusual, or otherwise not within the ambit
of Second Amendment protection, the presumption that the
Amendment applies remains unrebutted.
To be sure, Heller also noted that certain “presumptively
lawful regulatory measures” ostensibly fall outside of the
Second Amendment’s prima facie protections. Id. at 627 n.26.
Nonetheless, like the D.C. Circuit in Heller II, we conclude that
these particular restrictions are not entitled to “a presumption of
validity.” Heller II, 670 F.3d at 1260 (emphasis supplied).
We emphasize that our holding with respect to the Remington
7615—at both steps of our analysis—reflects the State’s failure
to present any argument at all regarding this weapon or others
like it. We do not foreclose the possibility that states could in the
future present evidence to support such a prohibition.
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d.

Second Step: Level of Scrutiny

Having concluded that the statutes impinge upon
Second Amendment rights, we must next determine and
apply the appropriate level of scrutiny.74 We employ the
familiar “levels of respect to Connecticut’s prohibition
of the Remington Tactical 7615, a nonsemiautomatic
scrutiny” analysis introduced in the famous Footnote Four
of United States v. Carolene Products Co.,75 and begin by
asking which level of judicial “scrutiny” applies.
Though Heller did not specify the precise level of
scrutiny applicable to firearms regulations, it rejected
mere rational basis review as insufficient for the type

74. Plaintiffs’ effort to avoid the two-step framework laid out
here is unavailing. They argue that the application of means-ends
scrutiny in this case would be an “exercise in futility.” Plaintiff’s
Br., No. 14-36-cv, at 13 (quoting Kachalsky, 701 F.3d at 89 n.9);
Plaintiff’s Br., No. 14-319-cv, at 12 (same). We reject that argument.
As plaintiffs themselves concede, this Court made very clear
in Kachalsky that “Heller’s reluctance to announce a standard
of review” should not be interpreted as a “signal that courts
must look solely to the text, history, and tradition of the Second
Amendment to determine whether a state can limit the right
without applying any sort of means-end scrutiny.” 701 F.3d at 89
n.9. On the contrary, Heller indicated that the typical “standards
of scrutiny” analysis should apply to regulations impinging upon
Second Amendment rights, but that D.C.’s handgun ban would
fail “[u]nder any of the standards of scrutiny.” 554 U.S. at 628.
75. 304 U.S. 144, 152 n.4, 58 S. Ct. 778, 82 L. Ed. 1234 (1938);
see Heller, 554 U.S. at 628 n.27.
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of regulation challenged there.76 At the same time,
this Court and our sister Circuits have suggested
that heightened scrutiny is not always appropriate. In
determining whether heightened scrutiny applies, we
consider two factors: (1) “how close the law comes to the
core of the Second Amendment right” and (2) “the severity
of the law’s burden on the right.” 77 Laws that neither
implicate the core protections of the Second Amendment
nor substantially burden their exercise do not receive
heightened scrutiny.
i.

The Core of the Right

By their terms, the statutes at issue implicate the core
of the Second Amendment’s protections by extending into
the home, “where the need for defense of self, family and
76. 554 U.S. at 628 n.27. At the same time, Heller’s approval
of certain “presumptively lawful regulatory measures,” id. at 627
n. 26, has been construed by some to rule out strict scrutiny as
well. Indeed, Justice Breyer’s dissent states, without opposition
from the Court’s opinion, that “the majority implicitly, and
appropriately, reject[ed] th[e] suggestion [to apply strict scrutiny
to gun regulations] by broadly approving a set of laws . . . whose
constitutionality under a strict scrutiny standard would be far from
clear.” Id. at 688 (Breyer, J., dissenting). Chief Judge Skretny cited
this interpretation with approbation. NYSRPA, 990 F. Supp. 2d at
366. Upon closer inspection, however, we think it likely that the
Heller majority identified these “presumptively lawful” measures
in an attempt to clarify the scope of the Second Amendment’s
reach in the first place—the first step of our framework—but
not to intimate a view as to whether strict scrutiny applies in the
second step.
77. See Ezell, 651 F.3d at 703.
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property is most acute.” 78 Semiautomatic assault weapons
and large-capacity magazines are commonly owned
by many law-abiding Americans, and their complete
prohibition, including within the home, requires us to
consider the scope of Second Amendment guarantees
“at their zenith.” 79 At the same time, the regulated
weapons are not nearly as popularly owned and used for
self-defense as the handgun, that “quintessential selfdefense weapon.”80 Thus these statutes implicate Second
Amendment rights, but not to the same extent as the laws
at issue in Heller and McDonald.
ii.

The Severity of the Burden

In Decastro, we explained that heightened scrutiny
need not apply to “any marginal, incremental or even
appreciable restraint on the right to keep and bear
arms.”81 Rather, “heightened scrutiny is triggered only
by those restrictions that (like the complete prohibition on
handguns struck down in Heller) operate as a substantial
burden on the ability of law-abiding citizens to possess and
use a firearm for . . . lawful purposes.”82 Our later decision
78. Heller, 554 U.S. at 628. This conclusion is predicated on
our earlier assumption that the commonly used firearms at issue
are also typically used for self-defense or other lawful purposes,
and thus the prohibitions implicate the Second Amendment right.
See ante V.c.ii.
79. Kachalsky, 701 F.3d at 89.
80. Heller, 554 U.S. at 629.
81. Decastro, 682 F.3d at 166.
82. Id. (emphasis supplied).
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in Kachalsky confirmed this approach, concluding that
“some form of heightened scrutiny would be appropriate”
for regulations that impose a “substantial burden” on
Second Amendment rights. 83
The practice of applying heightened scrutiny only
to laws that “burden the Second Amendment right
substantially” is, as we noted in Decastro, broadly
consistent with our approach to other fundamental
constitutional rights, including those protected by the
First and Fourteenth Amendments. 84 We typically require
a threshold showing to trigger heightened scrutiny of
laws alleged to implicate such constitutional contexts
as takings, voting rights, and free speech. 85 Though
we have historically expressed “hesitan[ce] to import
substantive First Amendment principles wholesale into
Second Amendment jurisprudence,”86 we readily “consult
principles from other areas of constitutional law, including
the First Amendment” in determining whether a law
“substantially burdens Second Amendment rights.” 87
The scope of the legislative restriction and the
availability of alternatives factor into our analysis of the
“degree to which the challenged law burdens the right.” 88
83. 701 F.3d at 93.
84. Decastro, 682 F.3d at 166-67 (emphasis supplied).
85. Id.
86. Kachalsky, 701 F.3d at 91 (emphasis in original).
87. Decastro, 682 F.3d at 167.
88. United States v. Chester, 628 F.3d 673, 682 (4th Cir. 2010).
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No “substantial burden” exists—and hence heightened
scrutiny is not triggered—”if adequate alternatives
remain for law-abiding citizens to acquire a firearm for
self-defense.”89
The laws at issue are both broad and burdensome.
Unlike statutes that “merely regulate the manner in
which persons may exercise their Second Amendment
rights,” these laws impose an outright ban statewide.90
The “absolute prohibition” instituted in both states
thus creates a “serious encroachment” on the Second
Amendment right.91 These statutes are not mere “marginal,
incremental or even appreciable restraint[s] on the right to
keep and bear arms.” 92 They impose a substantial burden
89. Decastro, 682 F.3d at 168; see also Heller II, 670 F.3d
at 1262 (drawing the comparison to First Amendment speech
restrictions, whereby “severe burdens” that “don’t leave open
ample alternative channels” trigger strict scrutiny, while
restrictions that “leave open ample alternative channels” are
merely “modest burdens” and require only “a mild form of
intermediate scrutiny”).
90. Chovan, 735 F.3d at 1138.
91. Ezell, 651 F.3d at 705, 708.
92. Decastro, 682 F.3d at 166. The legislation at issue is thus
easily distinguished from a New York statute imposing a gunlicensing fee of $100 per year, which we found to be no more than
a “marginal, incremental or even appreciable restraint” on Second
Amendment rights. Kwong v. Bloomberg, 723 F.3d 160, 167 (2d
Cir. 2013). The regulation in Kwong involved neither the outright
prohibition of weapons in common use nor any direct limitation
on the exercise of Second Amendment rights within the home.
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on Second Amendment rights and therefore trigger the
application of some form of heightened scrutiny.
Heightened scrutiny need not, however, “be akin to strict
scrutiny when a law burdens the Second Amendment”—
particularly when that burden does not constrain the
Amendment’s “core” area of protection.93 The instant bans
are dissimilar from D.C.’s unconstitutional prohibition of
“an entire class of ‘arms’ that is overwhelmingly chosen
by American society for [the] lawful purpose” of selfdefense.94 New York and Connecticut have not banned
an entire class of arms. Indeed, plaintiffs themselves
acknowledge that there is no class of firearms known
as “semiautomatic assault weapons”—a descriptor they
call purely political in nature. 95 Plaintiffs nonetheless
argue that the legislation does prohibit “firearms of a
universally recognized type— semiautomatic.” 96 Not so.
Rather, both New York and Connecticut ban only a limited
subset of semiautomatic firearms, which contain one or
more enumerated military-style features. As Heller makes
plain, the fact that the statutes at issue do not ban “an
entire class of ‘arms’” makes the restrictions substantially
less burdensome.97 In both states, citizens may continue
to arm themselves with non-semiautomatic weapons or
93. Kachalsky, 701 F.3d at 93.
94. Heller, 554 U.S. at 628.
95. Plaintiffs’ Br., No. 14-36-cv, at 17; Plaintiffs’ Br., No.
14-319-cv, at 16.
96. Plaintiff’s Br., No. 14-319-cv, at 31.
97. See 554 U.S. at 628.
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with any semiautomatic gun that does not contain any of
the enumerated military-style features. Similarly, while
citizens may not acquire high-capacity magazines, they
can purchase any number of magazines with a capacity
of ten or fewer rounds. In sum, numerous “alternatives
remain for law-abiding citizens to acquire a firearm for
self-defense.” 98 We agree with the D.C. Circuit that “the
prohibition of semi-automatic rifles and large-capacity
magazines does not effectively disarm individuals or
substantially affect their ability to defend themselves.” 99
The burden imposed by the challenged legislation is real,
but it is not “severe.”100

98. Decastro, 682 F.3d at 168. Plaintiffs’ related argument—
that the availability of unbanned firearms “is irrelevant under
Heller,” see Plaintiffs’ Br., No. 14-36-cv, at 32—rests on a
misapprehension of the Supreme Court’s logic. To be sure, Heller
did indicate that “[i]t is no answer to say . . . that it is permissible
to ban the possession of handguns so long as the possession of
other firearms (i.e., long guns) is allowed.” 554 U.S. at 629. But
Heller went on to explain that handguns are protected as “the
most popular weapon chosen by Americans for self-defense in
the home.” Id. Of course, the same cannot be said of the weapons
at issue here. Heller explicitly endorsed prohibitions against any
“weapons not typically possessed by law-abiding citizens for lawful
purposes,” including, for example, short-barreled shotguns. Id. at
625. Our consideration of available alternatives for self-defense
thus squares with Heller’s focus on protecting that “core lawful
purpose” of the Second Amendment right. Id. at 630.
99. Heller II, 670 F.3d at 1262.
100. See id.
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Accordingly, we conclude that intermediate, rather
than strict, scrutiny is appropriate. This conclusion
coheres not only with that reached by the D.C. Circuit
when considering substantially similar gun-control laws,
but also with the analyses undertaken by other courts,
many of which have applied intermediate scrutiny to laws
implicating the Second Amendment.101
e.

Application of Intermediate Scrutiny

Though “intermediate scrutiny” may have different
connotations in different contexts,102 here the key question
is whether the statutes at issue are “substantially related to
the achievement of an important governmental interest.”103
It is beyond cavil that both states have “substantial, indeed
compelling, governmental interests in public safety and
crime prevention.”104 We need only inquire, then, whether
the challenged laws are “substantially related” to the
achievement of that governmental interest. We conclude
101. See, e.g., Chovan, 735 F.3d at 1138; Nat’l Rifle Ass’n of
Am., 700 F.3d at 207; Chester, 628 F.3d at 683; Reese, 627 F.3d at
802; Marzzarella, 614 F.3d at 97.
102. Ernst J. v. Stone, 452 F.3d 186, 200 n.10 (2d Cir. 2006)
(noting that intermediate scrutiny carries different meanings
depending on the area of law in which it arises, and then applying
the same definition of intermediate scrutiny used here).
103. Kachalsky, 701 F.3d at 96.
104. Id. at 97; see also Schall v. Martin, 467 U.S. 253, 264, 104
S. Ct. 2403, 81 L. Ed. 2d 207 (1984) (“The legitimate and compelling
state interest in protecting the community from crime cannot be
doubted.” (internal quotation marks omitted)).
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that the prohibitions on semiautomatic assault weapons
and large-capacity magazines meet this standard.
i.

Prohibition on “Assault Weapons”

To survive intermediate scrutiny, the “fit between the
challenged regulation [and the government interest] need
only be substantial, not perfect.”105 Unlike strict scrutiny
analysis, we need not ensure that the statute is “narrowly
tailored” or the “least restrictive available means to serve
the stated governmental interest.”106 Moreover, we have
observed that state regulation of the right to bear arms
“has always been more robust” than analogous regulation
of other constitutional rights.107 So long as the defendants
produce evidence that “fairly support[s]” their rationale,
the laws will pass constitutional muster.108
In making this determination, we afford “substantial
deference to the predictive judgments of the legislature.”109
105. Kachalsky, 701 F.3d at 97 (internal quotation marks
omitted).
106. Id.
107. Id. at 100. States are permitted to restrict the right
to bear arms by felons and the mentally ill, while equivalent
restrictions on the right to speech or religious freedoms among
those populations would unquestionably be unconstitutional. Id.
108. City of Los Angeles v. Alameda Books, Inc., 535 U.S.
425, 438, 122 S. Ct. 1728, 152 L. Ed. 2d 670 (2002) (plurality).
109. Kachalsky, 701 F.3d at 97 (quoting Turner Broad. Sys.,
Inc. v. Fed. Commc’ns Comm’n, 520 U.S. 180, 195, 117 S. Ct. 1174,
137 L. Ed. 2d 369 (1997) (brackets omitted)).
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We remain mindful that, “[i]n the context of firearm
regulation, the legislature is ‘far better equipped than
the judiciary’ to make sensitive public policy judgments
(within constitutional limits) concerning the dangers
in carrying firearms and the manner to combat those
risks.”110 Our role, therefore, is only to assure ourselves
that, in formulating their respective laws, New York and
Connecticut have “drawn reasonable inferences based on
substantial evidence.”111
Both states have done so with respect to their
prohibitions on certain semiautomatic firearms.112 At least
since the enactment of the federal assault-weapons ban,
semiautomatic assault weapons have been understood to
pose unusual risks. When used, these weapons tend to
result in more numerous wounds, more serious wounds,
and more victims.113 These weapons are disproportionately
110. Kachalsky, 701 F.3d at 97 (quoting Turner Broad. Sys.,
Inc. v. Fed. Commc’ns Comm’n, 512 U.S. 622, 665, 114 S. Ct. 2445,
129 L. Ed. 2d 497 (1994)) (opinion of Kennedy, J.)).
111. Turner Broad. Sys., 520 U.S. at 195.
112. Though Connecticut’s ban on semiautomatic firearms
passes intermediate scrutiny, its prohibition of a single nonsemiautomatic weapon, the Remington 7615, does not. Focused
as it was on the rationale for banning semiautomatic weapons,
Connecticut fails to set forth the requisite “substantial evidence”
with respect to the pump-action Remington 7615. Id. at 195; see
also ante note 73. Accordingly, we hold that this singular provision
of Connecticut’s legislation is unconstitutional.
113. See Defendant’s Br., No. 14-36-cv, at 48 (quoting J.A.,
No. 14-36-cv, at 733-34).

40a
Appendix A
used in crime, and particularly in criminal mass
shootings like the attack in Newtown.114 They are also
disproportionately used to kill law enforcement officers:
one study shows that between 1998 and 2001, assault
weapons were used to gun down at least twenty percent
of officers killed in the line of duty.115
The record reveals that defendants have tailored
the legislation at issue to address these particularly
hazardous weapons. The dangers posed by some of the
military-style features prohibited by the statutes—such
as grenade launchers and silencers—are manifest and
incontrovertible.116 As for the other enumerated militarystyle features—such as the flash suppressor, protruding
grip, and barrel shrouds—New York and Connecticut
have determined, as did the U.S. Congress, that the “net
114. See id. at 49 (citing J.A., No. 14-36-cv 565, 727, 729).
115. See J.A., No. 14-36-cv, at 1261 (citing Violence Policy
Center study).
116. Indeed, plaintiffs have not seriously attempted to
argue—either here or before the District Court—that such
features are protected by the Second Amendment at all, much
less that their prohibition should fail intermediate scrutiny. See
NYSRPA, 990 F. Supp. 2d at 369-70 (“Plaintiffs do not explicitly
argue that the Act’s regulation of firearms with [grenade
launchers, bayonet mounts, or silencers] violates the Second
Amendment.”); cf. Norton v. Sam’s Club, 145 F.3d 114, 119 (2d Cir.
1998) (“Issues not sufficiently argued in the briefs are considered
waived and normally will not be addressed on appeal.”); United
States v. Amer, 110 F.3d 873, 879 (2d Cir. 1997) (finding that
defendant forfeited one of his constitutional arguments by failing
to raise it before the District Court).
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effect of these military combat features is a capability for
lethality—more wounds, more serious, in more victims—
far beyond that of other firearms in general, including
other semiautomatic guns.”117 Indeed, plaintiffs explicitly
contend that these features improve a firearm’s “accuracy,”
“comfort,” and “utility.”118 This circumlocution is, as Chief
Judge Skretny observed, a milder way of saying that these
features make the weapons more deadly.119
The legislation is also specifically targeted to prevent
mass shootings like that in Newtown, in which the shooter
used a semiautomatic assault weapon. Plaintiffs complain
that mass shootings are “particularly rare events”
and thus, even if successful, the legislation will have a
“minimal impact” on most violent crime.120 That may be
so. But gun-control legislation “need not strike at all evils
at the same time” to be constitutional.121
Defendants also have adduced evidence that the
regulations will achieve their intended end of reducing

117. J.A., No. 14-36-cv, at 733-34.
118. Plaintiffs’ Br., No. 14-36-cv, at 20; Plaintiffs’ Br., No.
14-319-cv, at 19-20.
119. NYSRPA, 990 F. Supp. 2d at 368.
120. Plaintiffs’ Br., No. 14-36-cv, at 48-49; Plaintiffs’ Br.,
No. 14-319-cv, at 48-49.
121. Nat’l Rifle Ass’n of Am., 700 F.3d at 211 (quoting Buckley
v. Valeo, 424 U.S. 1, 105, 96 S. Ct. 612, 46 L. Ed. 2d 659 (1976)).
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circulation of assault weapons among criminals. 122
Plaintiffs counter—without record evidence—that the
statutes will primarily disarm law-abiding citizens and
will thus impair the very public-safety objectives they
were designed to achieve.123 Given the dearth of evidence
that law-abiding citizens typically use these weapons for
self-defense, see ante Section V.c.ii, plaintiffs’ concerns
are speculative at best, and certainly not strong enough
to overcome the “substantial deference” we owe to
“predictive judgments of the legislature” on matters of
public safety.124 The mere possibility that some subset of
people intent on breaking the law will indeed ignore these
statutes does not make them unconstitutional.
Ultimately, “[i]t is the legislature’s job, not ours, to
weigh conflicting evidence and make policy judgments.”
125
We must merely ensure that the challenged laws are
substantially—even if not perfectly—related to the
articulated governmental interest. The prohibition of
semiautomatic assault weapons passes this test.126
122. See Defendants’ Br., No. 14-319-cv, at 71-75 (citing,
inter alia, research by Prof. Christopher S. Koper, evaluating
the impact of the federal assault weapons ban, J.A., No. 14-319cv, at 1404).
123. Plaintiffs’ Br., No. 14-36-cv, at 45-46; Plaintiffs’ Br.,
No. 14-319-cv, at 45-46.
124. Kachalsky, 701 F.3d at 97 (quoting Turner Broad. Sys.,
520 U.S. at 195 (brackets omitted)).
125. Id. at 99.
126. Cf. Heller II, 670 F.3d at 1263 (“[T]he evidence
demonstrates a ban on assault weapons is likely to promote the
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ii.

Prohibition on Large-Capacity Magazines

The same logic applies a fortiori to the restrictions
on large-capacity magazines.127 The record evidence
suggests that large-capacity magazines may “present
even greater dangers to crime and violence than assault
weapons alone, in part because they are more prevalent
and can be and are used . . . in both assault weapons
and non-assault weapons.”128 Large-capacity magazines
are disproportionately used in mass shootings, like the
one in Newtown, in which the shooter used multiple
large-capacity magazines to fire 154 rounds in less than
five minutes.129 Like assault weapons, large-capacity
magazines result in “more shots fired, persons wounded,

Government’s interest in crime control . . . .”). Again, our holding
is limited insofar as it does not apply to Connecticut’s prohibition
of the non-semiautomatic Remington 7615.
127. Amici argue that large-capacity magazines are entirely
outside of Second Amendment protection for the independent
reason that such magazines constitute firearm “accessories”
rather than protected “arms.” See Br. of Amici Curiae Law
Center To Prevent Gun Violence and New Yorkers Against Gun
Violence, No. 14-36-cv, at 8-13; Br. of Amici Curiae Law Center
To Prevent Gun Violence, Connecticut Against Gun Violence, and
Cleveland School Remembers, No. 14-319-cv, at 10-14. Because we
conclude that the prohibition of large-capacity magazines would
survive the requisite scrutiny, we need not reach the merits of
this additional argument.
128. J.A., No. 14-319-cv, at 1400.
129. Defendants’ Br., No. 14-319-cv, at 11, 38-39.
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and wounds per victim than do other gun attacks.”130
Professor Christopher Koper, a firearms expert relied
upon by all parties in both states, stated that it is
“particularly” the ban on large-capacity magazines that
has the greatest “potential to prevent and limit shootings
in the state over the long-run.”131
We therefore conclude that New York and Connecticut
have adequately established a substantial relationship
between the prohibition of both semiautomatic assault
weapons and large-capacity magazines and the important—
indeed, compelling—state interest in controlling crime.
These prohibitions survive intermediate scrutiny.
iii. Seven-Round Load Limit
Though the key provisions of both statutes pass
constitutional muster on this record, another aspect of
New York’s SAFE Act does not: the seven-round load
limit, which makes it “unlawful for a person to knowingly
possess an ammunition feeding device where such device
contains more than seven rounds of ammunition.”132
As noted above, the seven-round load limit was a
second-best solution. New York determined that only
magazines containing seven rounds or fewer can be
130. Heller II, 670 F.3d at 1263 (internal quotation marks
omitted); see also Defendants’ Br., No. 14-36-cv, at 59-60.
131. J.A., No. 14-319-cv, at 1410.
132. N.Y. Penal Law § 265.37; see ante notes 12-13 and
accompanying text.
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safely possessed, but it also recognized that sevenround magazines are difficult to obtain commercially.
Its compromise was to permit gun owners to use tenround magazines if they were loaded with seven or fewer
rounds.133
On the record before us, we cannot conclude that New
York has presented sufficient evidence that a seven-round
load limit would best protect public safety. Here we are
considering not a capacity restriction, but rather a load
limit. Nothing in the SAFE Act will outlaw or reduce the
number of ten-round magazines in circulation. It will not
decrease their availability or in any way frustrate the
access of those who intend to use ten-round magazines
for mass shootings or other crimes. It is thus entirely
untethered from the stated rationale of reducing the
number of assault weapons and large capacity magazines
in circulation.134 New York has failed to present evidence
that the mere existence of this load limit will convince any
would-be malefactors to load magazines capable of holding
ten rounds with only the permissible seven.
To be sure, the mere possibility of criminal disregard
of the laws does not foreclose an attempt by the state to
enact firearm regulations. But on intermediate scrutiny
review, the state cannot “get away with shoddy data
or reasoning.”135 To survive intermediate scrutiny, the
133. See Defendants’ Br., No. 14-36-cv, at 15-16.
134. See id. at 55.
135. Alameda Books, 535 U.S. at 438.
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defendants must show “reasonable inferences based on
substantial evidence” that the statutes are substantially
related to the governmental interest.136 With respect to
the load limit provision alone, New York has failed to do so.
VI. Vagueness Challenge
We turn now to plaintiffs’ second challenge to the New
York and Connecticut laws—their claim that provisions of
both statutes are unconstitutionally vague. The New York
defendants cross-appeal Chief Judge Skretny’s ruling
that two provisions of the SAFE Act are void because of
vagueness.
a.

Legal Standards

Grounded in due process principles, the void-forvagueness doctrine provides that “[n]o one may be required
at peril of life, liberty or property to speculate as to the
meaning of penal statutes.”137 The doctrine requires that
“a penal statute define the criminal offense with sufficient
definiteness that ordinary people can understand what
conduct is prohibited and in a manner that does not
encourage arbitrary and discriminatory enforcement.”138
Statutes carrying criminal penalties or implicating the
136. Turner Broad. Sys., 520 U.S. at 195 (emphasis supplied).
137. Cramp v. Bd. of Pub. Instruction, 368 U.S. 278, 287, 82
S. Ct. 275, 7 L. Ed. 2d 285 (1961); see also Cunney v. Bd. of Trustees
of Vill. of Grand View, N.Y., 660 F.3d 612, 620 (2d Cir. 2011).
138. Kolender v. Lawson, 461 U.S. 352, 357, 103 S. Ct. 1855,
75 L. Ed. 2d 903 (1983).
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exercise of constitutional rights, like the ones at issue here,
are subject to a “more stringent” vagueness standard than
are civil or economic regulations.139 However, the doctrine
does not require “’meticulous specificity’” of statutes,
recognizing that “language is necessarily marked by a
degree of imprecision.”140
Because plaintiffs pursue this “pre-enforcement”
appeal before they have been charged with any violation
of law, it constitutes a “facial,” rather than “as-applied,”
challenge.141 Under the standard set forth by the Supreme
Court in United States v. Salerno, to succeed on a facial
challenge, “the challenger must establish that no set
of circumstances exists under which the Act would be
valid.”142 As a result, a facial challenge to a legislative
enactment is “the most difficult challenge to mount
successfully.”143

139. Vill. of Hoffman Estates v. The Flipside, Hoffman
Estates, Inc., 455 U.S. 489, 498-99, 102 S. Ct. 1186, 71 L. Ed. 2d
362 (1982).
140. Thibodeau v. Portuondo, 486 F.3d 61, 66 (2d Cir. 2007)
(quoting Grayned v. City of Rockford, 408 U.S. 104, 110, 92 S. Ct.
2294, 33 L. Ed. 2d 222 (1972)).
141. See Richmond Boro Gun Club, Inc. v. City of New York,
97 F.3d 681, 685-86 (2d Cir. 1996).
142. 481 U.S. 739, 745, 107 S. Ct. 2095, 95 L. Ed. 2d 697 (1987)
(emphasis supplied).
143. Id.
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Seeking to avoid this prohibitively high bar, plaintiffs
urge us to follow the different approach that a plurality of
the Supreme Court took in City of Chicago v. Morales.144
In that case, three Justices held that a criminal law lacking
a mens rea requirement and burdening a constitutional
right “is subject to facial attack” “[w]hen vagueness
permeates the text of such a law.”145 This Court, however,
has determined that, because the test set forth by the
Morales plurality has not been adopted by the Supreme
Court as a whole, we are not required to apply it.146 We
have previously declined to specify a preference for
either test,147 and we need not do so here, because the
challenged provisions are sufficiently clear to survive a
facial challenge under either approach.
b.

Application
i.

“Can be readily restored or converted to
accept”

Both the New York and Connecticut statutes
criminalize the possession of magazines that “can be
readily restored or converted to accept” more than ten
144. 527 U.S. 41, 119 S. Ct. 1849, 144 L. Ed. 2d 67 (1999);
see also Plaintiffs’ Br., No. 14-319-cv, at 52-54; Plaintiffs’ Br., No.
14-36-cv, at 52-56.
145. 527 U.S. at 55.
146. United States v. Rybicki, 354 F.3d 124, 131-32 (2d Cir.
2003) (en banc).
147. Id. at 132 n.3.
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rounds of ammunition.148 In both suits, plaintiffs allege that
the phrase is unconstitutionally vague because whether a
magazine “can be readily restored or converted” depends
upon the knowledge, skill, and tools available to the
particular restorer, and the statutes are silent on these
details.149
This statutory language dates at least to the 1994
federal assault-weapons ban and later appeared in New
York’s 2000 law. As Chief Judge Skretny noted, there is
no record evidence that it has given rise to confusion at
any time in the past two decades.150 This Court found
a similar phrase in another gun law— “may readily be
converted”—to be “sufficiently definite” as to provide
“clear[] warn[ing]” of its meaning.151 Plaintiffs’ reliance on
a Sixth Circuit case that interpreted a different phrase—
“may be restored” without the modifier “readily”—is
inapposite.152
148. N.Y. Penal Law §§ 265.00(23), 265.02(8), 265.36; Conn.
Gen. Stat. § 53-202w(a)(1).
149. Plaintiffs’ Br., No. 14-36-cv, at 58-59; Plaintiffs’ Br., No.
14-319-cv, at 58-60.
150. NYSRPA, 990 F. Supp. 2d at 376.
151. United States v. 16,179 Molso Italian .22 Caliber Winlee
Derringer Convertible Starter Guns, 443 F.2d 463, 464-65 (2d
Cir. 1971) (rejecting a vagueness challenge in a civil forfeiture
context, and finding that the phrase clearly meant a gun “which
can be converted by a relatively simple operation taking only a
few minutes”).
152. Plaintiffs’ Br., No. 14-36-cv, at 58; Plaintiffs’ Br., No. 14-
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Plaintiffs’ purported concern—that this provision
might be unfairly used to prosecute an ordinary citizen
for owning a magazine that only a gunsmith equipped with
technical knowledge and specialized tools could “readily
convert”153 —is implausible. Should such a prosecution
ever occur, the defendant could bring an “as applied”
vagueness challenge, grounded in the facts and context
of a particular set of charges. That improbable scenario
cannot, however, adequately support the facial challenge
plaintiffs attempt to bring here.
In sum, we affirm the judgments of both District
Courts finding that this phrase is not unconstitutionally
vague.
ii.

Capacity of Tubular Magazines

The New York plaintiffs contend the SAFE Act’s
ten-round magazine restriction154 is vague insofar as it
extends to tubular magazines, the capacity of which varies
according to the size of the particular shells that are
loaded. This challenge fails as a threshold matter for the
reasons stated by the District Court: the provision is only
potentially vague when applied to a specific (non-standard)
use, and hence is neither vague in all circumstances (as
required under Salerno) nor permeated with vagueness
319-cv, at 58-59; see Peoples Rights Org., Inc. v. City of Columbus,
152 F.3d 522, 537 (6th Cir. 1998).
153. See Plaintiffs’ Br., No. 14-36-cv, at 58-59; Plaintiffs’ Br.,
No. 14-319-cv, at 58-59.
154. N.Y. Penal Law § 265.00(23).
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(as required by the Morales plurality). Moreover, like the
“readily converted” language, this capacity restriction
was also included in the 1994 federal assault-weapons
ban, without any record evidence of confusion during the
ensuing decades.
iii. “Copies or Duplicates”
Plaintiffs challenge the Connecticut statute’s
definition of assault weapon to include certain specified
firearms and any “copies or duplicates thereof with the
capability of” the listed models.155 They argue that the
provision provides inadequate notice of which firearms
in particular are prohibited.
We review the statutory language within its context,
relying if necessary on the canons of statutory construction
and legislative history.156 In the context of the legislation
as a whole, this “copies or duplicates” language is not
unconstitutionally vague. All firearms that the statute
prohibits by model name also exhibit at least one of the
prohibited military-style features.157 Hence, the statute
155. Conn. Gen. Stat. § 53-202a(1)(B)-(D).
156. Commack Self-Service Kosher Meats, Inc. v. Hooker,
680 F.3d 194, 213 (2d Cir. 2012).
157. The Connecticut legislation prohibited only a single
firearm, the Remington 7615, which lacked military-style features.
Because we have already held that Connecticut’s ban on the
Remington 7615 is unconstitutional, see ante notes 73 and 112,
plaintiffs’ challenge to the “copies or duplicates” provision is moot
regarding copies or duplicates of the Remington 7615 itself.
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provides two independent means by which an individual
may determine if his firearm is prohibited: he may consult
the list of illegal models and, if still concerned that the
firearm may be an unlawful “copy or duplicate,” he
may cross-reference the list of prohibited military style
features.
In this manner, the Connecticut legislation avoids the
deficiency of an assault-weapons ban struck down by a
sister Circuit as unconstitutionally vague in Springfield
Armory, Inc. v. City of Columbus.158 In Springfield, the
municipal ordinance at issue defined assault weapons
simply by naming 46 individual models and extending
the prohibition to weapons with “slight modifications or
enhancements” to the listed firearms. The Sixth Circuit
explained that the ordinance was invalid because it
“outlaw[ed] certain brand names without including within
the prohibition similar assault weapons of the same type,
function or capability [and] . . . without providing any
explanation for its selections [of prohibited firearms].”159
The Sixth Circuit found it significant that the ordinance
offered no “explanation for drafting the ordinance in terms
of brand name rather than generic type or category of
weapon.”160 In the instant case, by contrast, Connecticut
has provided not only an itemized list of prohibited models
but also the military-style features test, which functions
as an explanation of the “generic type or category of
weapon” outlawed.
158. 29 F.3d 250, 252 (6th Cir. 1994).
159. Id.
160. Id.
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We therefore agree with Judge Covello that the
“copies or duplicate” provision of the Connecticut statute
at issue here is sufficiently definite to survive a void-forvagueness challenge.
iv.

“Version”

We apply similar logic to our analysis of New
York’s prohibition of semiautomatic pistols that are
“semiautomatic version[s] of an automatic rifle, shotgun
or firearm.”161 In this case, Chief Judge Skretny held that
the provision was unconstitutionally vague, reasoning
that “an ordinary person cannot know whether any single
semiautomatic pistol is a ‘version’ of an automatic one.”162
The District Court also expressed concern that the lack
of criteria might encourage arbitrary and discriminatory
enforcement.163
We disagree. The SAFE Act’s terminology has been
used in multiple state and federal firearms statutes,
including the 1994 federal assault-weapons ban, as well as
in government reports, judicial decisions, and published
books.164 Plaintiffs have shown no evidence of confusion
arising from this long-standing formulation. Though
plaintiffs are correct that, as a general proposition,
repetition does not save a vague term, in the particular
161. N.Y. Penal Law § 265.00(22)(c)(viii).
162. NYSRPA, 990 F. Supp. 2d at 377.
163. Id.
164. Defendants’ Br., No. 14-36-cv, at 81-83.
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circumstances presented here—repeated use for decades,
without evidence of mischief or misunderstanding—
suggests that the language is comprehensible. Further, the
SAFE Act provides additional notice of prohibited conduct
by requiring the creation of a website listing unlawful
weapons and containing additional information.165 If, in
fact, as the District Court fears, this language results in
arbitrary and discriminatory enforcement, those charged
under the statute can and should seek recourse in an “as
applied” challenge. We cannot conclude, however, that the
provision is vague in all circumstances or permeated with
vagueness on its face. We therefore reverse so much of the
District Court’s judgment as holds New York Penal Law
§ 265.00(22)(c)(viii) void because of vagueness.
v.

“Muzzle Break”

Finally, Chief Judge Skretny also struck down as
impermissibly vague a provision of New York’s SAFE
Act that listed among prohibited military-style features
such muzzle attachments as “a flash suppressor, muzzle
break, muzzle compensator, or threaded barrel designed to
accommodate a flash suppressor, muzzle break, or muzzle
compensator.”166 All parties agree that a “muzzle brake”
is a firearm attachment that reduces recoil. However, the
SAFE Act misspelled the term as “muzzle break.” On
the basis of this misspelling, the District Court held the
165. N.Y. Penal Law § 400.00(16-a)(b). The New York State
Police also maintains a telephone line to answer the questions of
gun owners. See Defendants’ Reply Br., No. 14-36-cv, at 26.
166. N.Y. Penal Law § 265.00(22)(a)(vi) (emphasis supplied).
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references to muzzle “breaks” to be unconstitutionally
vague, reasoning that “an ordinary person cannot be
‘informed as to what the State commands or forbids.’”167
This is, in our view, an overstatement. Because the
misspelled homophone “muzzle break” has no accepted
meaning, there is no meaningful risk that a party might
confuse the legislature’s intent. Further, its placement
within a list of muzzle attachments makes the misspelled
term’s meaning even clearer. What is more, because
the adjacent statutory term “muzzle compensator” is
synonymous with muzzle brake, and thus independently
covers the prohibited conduct, this issue is of little
moment. Nonetheless, vagueness doctrine requires only
that the statute provide “sufficiently definite warning as
to the proscribed conduct when measured by common
understanding and practices.”168 This provision has done
so. Accordingly, we reverse so much of the District Court’s
judgment as holds New York Penal Law § 265.00(22)(a)
(vi) unconstitutionally vague.
CONCLUSION
To summarize, we hold as follows:
(1) The core prohibitions by New York and Connecticut
of assault weapons and large-capacity magazines
do not violate the Second Amendment.
167. NYSRPA, 990 F. Supp. 2d at 377 (quoting Cunney, 660
F.3d at 620).
168. United States v. Farhane, 634 F.3d 127, 139 (2d Cir.
2011) (internal quotation marks omitted).
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(a) We assume that the majority of the prohibited
conduct falls within the scope of Second
A mendment protections. The statutes
are appropriately evaluated under the
constitutional standard of “intermediate
scr uti ny ”— that is, whether they a re
“substantially related to the achievement of
an important governmental interest.”
(b) Because the prohibitions are substantially
related to the important governmental
interests of public safety and crime reduction,
they pass constitutional muster.
We therefore AFFIRM the relevant portions of
the judgments of the Western District of New
York and the District of Connecticut insofar
as they upheld the constitutionality of state
prohibitions on semiautomatic assault weapons
and large-capacity magazines.
(2) We hold that the specific prohibition on the
non-semiautomatic Remington 7615 falls within
the scope of Second Amendment protection
and subsequently fails intermediate scrutiny.
Accordingly, we REVERSE that limited portion
of the judgment of the District of Connecticut. In
doing so, we emphasize the limited nature of our
holding with respect to the Remington 7615, in
that it merely reflects the presumption required
by the Supreme Court in District of Columbia
v. Heller that the Second Amendment extends to
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all bearable arms, and that the State, by failing
to present any argument at all regarding this
weapon or others like it, has failed to rebut that
presumption. We do not foreclose the possibility
that States could in the future present evidence
to support such a prohibition.
(3) New York’s seven-round load limit does not
survive intermediate scrutiny in the absence
of requisite record evidence and a substantial
relationship between the statutory provision and
important state safety interests. We therefore
AFFIRM the judgment of the Western District
of New York insofar as it held this provision
unconstitutional.
(4) No challenged provision in either statute is
unconstitutionally vague. Accordingly, we
AFFIRM the judgments of the District of
Connecticut and the Western District of New
York insofar as they denied vagueness challenges
to provisions involving the capacity of tubular
magazines, “copies or duplicates,” or a firearm’s
ability to “be readily restored or converted.”
We REVERSE the judgment of the Western
District of New York insofar as it found language
pertaining to “versions” and “muzzle breaks” to
be unconstitutionally vague.
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OPINIONBOF THE UNITED
STATES DISTRICT COURT FOR THE DISTRICT
OF CONNECTICUT, SHEW V. MALLOY,
NO. 3:13-CV-00739 (JAN. 30, 2014)
UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT
CIVIL NO: 3:13CV739(AVC)
JUNE SHEW, et al.,
Plaintiffs,
v.
DANNEL P. MALLOY, et al.,
Defendants.
January 30, 2014, Decided
January 30, 2014, Filed
RULING ON THE PLAINTIFFS’ MOTION
FOR PRELIMINARY INJUNCTION AND
THE PARTIES’ CROSS-MOTIONS FOR
SUMMARY JUDGMENT
This is an action for a declaratory judgment seeking a
determination as to the constitutionality of Connecticut’s
recent gun control legislation, which made several changes
to the state’s regulation of firearms. The plaintiffs1 have
1. The named plaintiffs are June Shew, Mitchell Rocklin,
Stephanie Cypher, Peter Owens, Brian McClain, Stephen Holly,
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filed a motion for a preliminary injunction (Doc. 14) and a
motion for summary judgment2 (Doc. 60). The defendants3
have filed a cross-motion for summary judgment (Doc. 78).
The instant action follows the enactment of Conn.
P.A. 13-3, entitled “An Act Concerning Gun Violence
Prevention and Children’s Safety” (hereinafter “the
legislation”), which became effective on April 4, 2013. It
was thereafter amended by Public Act 13-220.4
The present action is brought pursuant to 28 U.S.C.
§§ 2201, 2202, 42 U.S.C. § 1983 and equitable common
law principles concerning injunctions. The issues
presented are whether the legislation: 1) violates the
plaintiffs’ right under the Second Amendment to the
U.S. Constitution to keep and bear arms;5 2) violates the
Hiller Sports, LLC, MD Shooting Sports, LLC, the Connecticut
Citizens’ Defense League, and the Coalition of Connecticut
Sportsmen.
2. The motion requests declaratory judgment and permanent
injunctive relief.
3. The named defendants are Dannel Malloy, Kevin Kane,
Reuben Bradford, David Cohen, John Smriga, Stephen Sedensky
III, Maureen Platt, Kevin Lawlor, Michael Dearington, Peter
McShane, Michael Regan, Patricia Froehlich, Gail Hardy, Brian
Preleski, David Shepack, and Matthew Gedansky.
4. The amendment covered, inter alia, “large capacity
magazines,” and became effective June 18, 2013.
5. The Second Amendment provides: “A well regulated
militia, being necessary to the security of a free State, the right
of the people to keep and bear Arms, shall not be infringed.” U.S.
Const. amend. II.
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Equal Protection Clause of the Fourteenth Amendment
to the U.S. Constitution;6 and 3) contains portions that are
unconstitutionally vague.7
At the outset, the court stresses that the federal
judiciary is only “vested with the authority to interpret
the law . . . [and] possess[es] neither the expertise nor the
prerogative to make policy judgments.” Nat’l Fed’n of
Indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2579, 183 L. Ed. 2d
450 (2012). Determining “whether regulating firearms is
wise or warranted is not a judicial question; it is a political
one.” New York State Rifle & Pistol Ass’n, Inc. v. Cuomo,
990 F. Supp. 2d 349, 2013 U.S. Dist. LEXIS 182307, 2013
WL 6909955 at *1 (W.D.N.Y. Dec. 31, 2013) (hereinafter
“NYSRPA”). The Connecticut General Assembly has
made a political decision in passing the recent gun control
legislation.
6. The Fourteenth Amendment provides in relevant part:
“No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States;nor shall
any State deprive any person of life, liberty, or property, without
due process of law;nor deny to any person within its jurisdiction
the equal protection of the laws.” U.S. Const. amend. XIV.
7. With respect to this constitutional doctrine, the plaintiffs
object to the following specific terms in numerous provisions of
the legislation: 1) a grip allowing a non-trigger finger to be below
the action when firing, Conn. Gen. Stat. § 53-202a(1)(E)(i)(II), (vi)
(II); 2) “copies or duplicates” with the capability of other firearms
in production by the effective date, Conn. Gen. Stat. § 53-202a(1);
3) inaccurately named firearms, Conn. Gen. Stat. §53-202a(1)(A)(D); and 4) the modification, alteration, or assembly of magazines
and components.
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The court concludes that the legislation is constitutional.
While the act burdens the plaintiffs’ Second Amendment
rights, it is substantially related to the important
governmental interest of public safety and crime control. 8
With respect to the equal protection cause of action, while
the legislation does not treat all persons the same, it does
not treat similarly situated persons disparately. Finally,
while several provisions of the legislation are not written
with the utmost clarity, they are not impermissibly vague
in all of their applications and, therefore, the challenged
portions of the legislation are not unconstitutionally vague.
Therefore, the plaintiffs’ motion for summary
judgment is DENIED and the defendants’ cross-motion
for summary judgment is GRANTED. The plaintiffs’
motion for preliminary injunction is DENIED as moot.9
FACTS
An examination of the pleadings, exhibits, memoranda,
affidavits and the attachments thereto, discloses the
following undisputed material facts:

8. Insofar as the court concludes that the weapons and
magazines regulated are commonly used for lawful purposes, and
that the legislation impinges upon a Second Amendment right,
the analysis warrants intermediate rather than strict scrutiny.
9. Because the court grants the defendants’ motion for
summary judgment, the plaintiffs’ motion for preliminary
injunction is rendered moot.
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On July 1, 2013, the Connecticut General Assembly
passed Conn. P.A. 13-3, prohibiting, inter alia, the
ownership of numerous semiautomatic firearms.10 The act
followed the events of December 14, 2012, in Newtown,
Connecticut, where a lone gunman entered a grade school
and shot and killed 26 individuals, including 20 school
children.
Building on previous legislation,11 the definitional
scope for an assault weapon has been expanded, including
additional semiautomatic firearms. 12 However, the
legislation does not prohibit bolt action rifles or revolvers,13
nor most shotguns, all of which, subject to regulation,

10. Citing Conn. Gen. Stat. § 53-202a(1)(A)-(D), the
defendants state “[a]s a result of the Act, there are now 183 assault
weapons that are prohibited by make and model in Connecticut.”
11. In 1993, the Connecticut General Assembly passed
Conn. 1993, P.A 93-306, which prohibited possessing, selling, or
transporting, what the Act defined as “assault weapons,” with
limited exceptions.
12. Assault weapon is a term of common modern usage,
without a universal legal definition. It is generally defined as “any
of various automatic or semiautomatic firearms.” See “assault
weapon” Merriam-Webster.com, Merriam-Webster 2011. An
“assault rifle” is generally defined as “a gun that can shoot many
bullets quickly and that is designed for use by the military.” See
“assault rifle” Merriam-Webster.com, Merriam-Webster 2011.
13. Bolt action rifles are not semiautomatic. Revolvers,
which use multiple chambers and a single barrel, are also not
semiautomatic.
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remain authorized.14 Further, much of the legislation is
not the subject of this litigation.15
Assault Weapons
The legislation defines an assault weapon as any of
a number of specifically listed makes and models 16 of
semiautomatic centerfire rifles, semiautomatic pistols,
or semiautomatic shotguns (collectively, hereinafter
“semiautomatic firearms”) “or copies or duplicates thereof
with the capability of” such, that were in production prior
to or on April 4, 2013.17 In addition, the legislation bans an
individual from possessing parts of an assault weapon that
can be “rapidly” put together as a whole assault weapon.18
14. The legislation prohibits roughly 2.5% of the gun stock
in the United States. Professor Laurence Tribe, in testimony
before the Senate Judiciary Committee stated that “depending
upon the definition of assault weapon, assault weapons represent
15% of all semi-automatic guns owned in the U.S., which in turn
represent about 15% of all firearms owned in the U.S.” That is,
15% of 15%, or 2.5%. See Prepared Testimony by Laurence H.
Tribe, exhibit 61 at p. 24.
15. For example, not contested is Section 66 of Public Act
13-3, which “established a task force to study the provision of
behavioral health services in the state with particular focus on
the provision of behavioral health services for persons sixteen to
twenty-five years of age, inclusive.” Conn. P.A. 13-3, § 66(a), eff.
April 4, 2013; as amended by Conn. 2013 P.A. 13-220.
16. For example, AK-47 rifles, Centurion 39 AK pistols, and
IZHMASH Saiga 12 shotguns are among the specifically listed
firearms.
17. See Conn. Gen. Stat. § 53-202a(1)(B)-(D).
18. In other words, a person cannot shield an assault weapon
from violating the act by simply breaking it down into parts that
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The legislation further provides that a firearm can
qualify as an assault weapon even if it is not specifically
listed in the statute as long as it meets one of several
criteria. This is sometimes referred to as the “onefeature” test.19 Under this test, an assault weapon is “[a]
semiautomatic, centerfire rifle that has an ability to accept
a detachable magazine” and has either:
(I) A folding or telescoping stock;
(II) Any grip of the weapon, including a pistol grip,
a thumbhole stock, or any other stock, the use
of which would allow an individual to grip the
weapon, resulting in any finger on the trigger
hand in addition to the trigger finger being
directly below any portion of the action of the
weapon when firing;
(III) A forward pistol grip;
(IV) A flash suppressor; or
(V) A grenade launcher or flare launcher . . . . 20

can be put back together rapidly. See Conn. Gen. Stat. § 53-202a(1)
(A)(ii).
19. See Conn. Gen. Stat. § 53-202a(1)(E). The one-feature test
is a change from the 1993 Act which employed a two-feature test
whereby it prohibited firearms that had at least two listed features.
20. Conn. Gen. Stat. § 53-202a(1)(E)(i)(I)-(V).
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A semiautomatic pistol with a detachable magazine 21
and a semiautomatic shotgun 22 that include similar
features are also considered assault weapons. 23 Finally, a
semiautomatic, centerfire rifle that has a fixed magazine
with the ability to accept more than ten rounds or that has
an overall length of less than thirty inches, as well as a
shotgun with the ability to accept a detachable magazine
or a revolving cylinder are prohibited as assault weapons.24
Large Capacity Magazines
The June amendment 25 also prohibits, with certain
exceptions, “large capacity magazines” (hereinafter
21. This type of pistol qualifies as an assault weapon if it has
any of the following features: “(I) an ability to accept a detachable
ammunition magazine that attaches at some location outside of
the pistol grip; (II) A threaded barrel capable of accepting a flash
suppressor, forward pistol grip or silencer; (III) A shroud that is
attached to, or partially or completely encircles, the barrel and
that permits the shooter to fire the firearm without being burned,
except a slide that encloses the barrel; or (IV) A second hand grip.”
Conn. Gen. Stat. § 53-202a(1)(E)(iv)(I)-(IV).
22. This type of shotgun qualifies as an assault weapon if it
has both “i) a folding or telescoping stock and ii) any grip of the
weapon, including a pistol grip, a thumbhole stock, or any other
stock, the use of which would allow an individual to grip the
weapon, resulting in any finger on the trigger hand in addition to
the trigger finger being directly below any portion of the action of
the weapon when firing.” Conn. Gen. Stat. § 53-202a(1)(E)(i)(II).
23. See Conn. Gen. Stat. § 53-202a(1)(E)(ii)-(viii).
24. See Conn. Gen. Stat. § 53-202a(1)(E)(ii), (iii), (vii) and
(viii).
25. Conn. P.A. 13-220.
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“LCMs”). The legislation defines LCMs to be “any firearm
magazine, belt, drum, feed strip or similar device that has
the capacity of, or can be readily restored or converted to
accept, more than ten rounds of ammunition, but does not
include: (A) A feeding device that has been permanently
altered so that it cannot accommodate more than ten
rounds of ammunition, (B) a .22 caliber tube ammunition
feeding device, (C) a tubular magazine that is contained
in a lever-action firearm, or (D) a magazine that is
permanently inoperable.” 26
Exceptions
The legislation, however, is not an outright ban with
respect to the enumerated firearms because many of its
provisions contain numerous exceptions. For example, a
person is exempt if they “lawfully possesse[d] an assault
weapon” before April 4, 2013, the effective date of the
legislation, and “appl[ied] by January 1, 2014 to the
Department of Emergency Services and Public Protection
for a certificate of possession with respect to such
26. See Conn. P.A. 13-220, § 1(a)(1). By way of clarification,
the court notes that Connecticut has yet to codify this section
of the law. The plaintiffs make numerous references in their
briefing to “Conn. Gen. Stat. 53-202p” and its various subsections.
Presumably the plaintiffs are citing the law using LexisNexis’s
internal citation, which provides the text as “P.A. 13-220, s. 1, at
CGS 53-202p.” At the bottom of the page, in the Editor’s Notes,
Lexis states: “[t]he placement of this section is not final” and “this
section should be referenced by its Public Act citation, found in
the legislative history following the statute text.” The court will
refer to this section by its Public Act citation.
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assault weapon.” 27 In addition, LCMs may be possessed,
purchased, or imported by “[m]embers or employees of the
Department of Emergency Services and Public Protection,
police departments, the Department of Correction, the
Division of Criminal Justice, the Department of Motor
Vehicles, the Department of Energy and Environmental
Protection or the military or naval forces of this state
or of the United States for use in the discharge of their
official duties or when off duty.” 28 Finally, the legislation
allows exempt personnel “who retire[] or [are] otherwise
separated from service” an extension of time to declare
lawfully possessed assault weapons and LCMs used in
the discharge of their duties. 29 Any person who is not
exempted and “possesses an assault weapon . . . shall be
guilty of a class D felony . . . .” 30
On May 22, 2013, in response to the legislation, the
plaintiffs filed the complaint in this action.

27. See Conn. Gen. Stat. § 53-202d(a)(2).
28. Conn. P.A. 13-220 § 1(d)(1).
29. See e.g. Conn. P.A. 13-220 §§ 2(a)(2) and 7(a)(2).
30. See Conn. Gen. Stat. § 53-202c(a). The legislation also
provides that “[a]ny person who, within [Connecticut], distributes,
transports or imports into the state, keeps for sale, or offers
or exposes for sale, or who gives any assault weapon, except as
provided by sections 53-202a to 53-202k, inclusive, shall be guilty
of a class C felony and shall be sentenced to a term of imprisonment
of which two years may not be suspended or reduced by the court.”
Conn. Gen. Stat. § 53-202b(a)(1).
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STANDARD
A motion for summary judgment may be granted “if
the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any,
show that there is no genuine issue of material fact and
that the moving party is entitled to judgment as a matter
of law.” Fed. R. Civ. P. 56(c).
Summary judgment is appropriate if, after discovery,
the nonmoving party “has failed to make a sufficient
showing on an essential element of [its] case with respect
to which [it] has the burden of proof.” Celotex Corp. v.
Catrett, 477 U.S. 317, 323, 106 S. Ct. 2548, 91 L. Ed.
2d 265 (1986). “The burden is on the moving party ‘to
demonstrate the absence of any material factual issue
genuinely in dispute.’” Am. Int’l Group, Inc. v. London
Am. Int’l Corp., 664 F.2d 348, 351 (2d Cir. 1981) (quoting
Heyman v. Commerce and Indus. Ins. Co., 524 F.2d 1317,
1319-20 (2d Cir. 1975)).
A dispute concerning a material fact is genuine “if
evidence is such that a reasonable jury could return a
verdict for the nonmoving party.” Aldrich v. Randolph
Cent. Sch. Dist., 963 F.2d 520, 523 (2d Cir. 1992) (quoting
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106
S. Ct. 2505, 91 L. Ed. 2d 202 (1986)). The court must view
all inferences and ambiguities in a light most favorable to
the nonmoving party. See Bryant v. Maffucci, 923 F.2d
979, 982 (2d Cir. 1991), cert. denied, 502 U.S. 849, 112 S.
Ct. 152, 116 L. Ed. 2d 117 (1991). “Only when reasonable
minds could not differ as to the import of the evidence is
summary judgment proper.” Maffucci, 923 F.2d at 982.
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DISCUSSION
I.

Second Amendment Challenge

The plaintiffs first argue that assault weapons
and LCMs are commonly possessed for self-defense
in the home. Specifically, the plaintiffs argue that
“[t]he firearms and magazines that Connecticut bans
are lawfully manufactured (many in Connecticut itself)
and are lawfully purchased by millions of Americans
after passing” national and state-required background
checks. The plaintiffs argue that the banned firearms
and magazines “are in common use by . . . millions of
law-abiding citizens for self-defense, sport, and hunting.”
The plaintiffs state that the new restrictions are not the
national norm31 and are “anything but long-standing.”
The defendants respond that the plaintiffs’ “absolutist
interpretation” of the Second Amendment conflicts with
the established framework of cases decided by the U.S.
Supreme Court and the U.S. Court of Appeals for the
Second Circuit. Specifically, the defendants argue that
the assault weapons and magazines at issue in this case
are outside this established framework. 32 The defendants
31. The plaintiffs state that “the laws of most states and
federal law have no restrictions on magazine capacity or the
number of rounds that may be loaded in a magazine, nor do they
restrict guns that some choose to call ‘assault weapons.’”
32. The defendants state that 1) “[t]he Act is a reasonable
and logical extension of a twenty-year old Connecticut statute
that mirrors analogous laws that have existed for decades in
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argue that “the Act only marginally impacts Plaintiffs’
ability to obtain firearms and magazines for lawful
home and self defense.” The defendants argue that
“Connecticut’s regulatory scheme provides ample avenues
through which citizens may purchase and obtain permits
to carry the thousands of lawful firearms and magazines
that are available to them, including four different permit
options that most law-abiding citizens should have no
difficulty obtaining.”
Recent Second Amendment jurisprudence within
the second circuit has produced a two-part approach
for determining the constitutionality of gun related
legislation. Kachalsky v. Cnty. of Westchester, 701 F.3d
81, 88 (2d Cir. 2012) cert. denied, 133 S. Ct. 1806, 185 L.
Ed. 2d 812 (U.S. 2013); U.S. v. Decastro, 682 F.3d 160, 166
(2d Cir. 2012) cert. denied, 133 S. Ct. 838, 184 L. Ed. 2d
665 (U.S. 2013). 33
other jurisdictions,” and thus a longstanding restriction on the
possession of certain firearms; 2) “the Act does not prohibit an
entire class of firearms, like all conventional handguns that are
the ‘quintessential self-defense weapon’ . . . [n]or does it even ban
all semiautomatic firearms;” and 3) the act “bans a tiny subset of
unusually dangerous military-style weapons and magazines that
‘are designed to enhance their capacity to shoot multiple human
targets very rapidly.”
33. Other circuits have taken a similar approach to the
Second Amendment. See e.g., Heller v. D.C., 670 F.3d 1244, 1261,
399 U.S. App. D.C. 314 (D.C. Cir. 2011)(“Heller II”); Ezell v. City
of Chicago, 651 F.3d 684, 701-04 (7th Cir. 2011); U.S. v. Chester,
628 F.3d 673, 680 (4th Cir. 2010); U.S. v. Reese, 627 F.3d 792, 801
(10th Cir. 2010); U.S. v. Marzzarella, 614 F.3d 85, 89 (3d Cir. 2010).
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First, the court determines if the provision in
question impinges upon a Second Amendment right.
That is, whether the regulated firearms or magazines
are commonly used for lawful purposes and, if they are,
whether the legislation substantially burdens a Second
Amendment right. If so, the court’s second step is to
determine and apply the appropriate level of scrutiny. 34
See Heller v. D.C., 670 F.3d 1244, 1261, 399 U.S. App. D.C.
314 (D.C. Cir. 2011) (“Heller II”) (finding that the court
must “ask first whether a particular provision impinges
upon a right protected by the Second Amendment; if it
does, then we go on to determine whether the provision
passes muster under the appropriate level of constitutional
scrutiny”).
Second Amendment jurisprudence is currently
evolving, and the case law is sparse. See District of
Columbia v. Heller, 554 U.S. 570, 636, 128 S. Ct. 2783,
171 L. Ed. 2d 637 (2008) (noting that Heller “represents
the [Supreme] Court’s first in-depth examination of
the Second Amendment, [and] one should not expect it
to clarify the entire field . . .”). Id.35 The second circuit
34. See Infra Part I.A., discussing constitutional levels of
scrutiny.
35. Heller struck down as violative of the Second Amendment,
a D.C. statute that banned hand gun possession in one’s home, as
well as a “prohibition against rendering any lawful firearm in the
home operable for the immediate purpose of self-defense”. Id. In
a subsequent case, the Supreme Court held that the right to keep
and bear arms is “fully applicable to the States” through the
Fourteenth Amendment. McDonald v. City of Chicago, 561 U.S.
742, 130 S. Ct. 3020, 3026, 177 L. Ed. 2d 894 (2010).
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thereafter recognized that Heller “raises more questions
than it answers.” Kachalsky v. Cnty. of Westchester, 701
F.3d 81, 88 (2d Cir. 2012). 36
What the Heller court did make clear, however, is
that weapons that are “in common use at the time” are
protected under the Second Amendment. Heller, 554 U.S.
at 627. 37 The court explained that the determination is
“fairly supported by the historical tradition of prohibiting
the carrying of dangerous and unusual weapons.” Heller,
554 U.S. at 627 (citing U.S. v. Miller, 307 U.S. 174, 179, 59
S. Ct. 816, 83 L. Ed. 1206 (1939)). 38 Whether legislation
36. Heller “declined to announce the precise standard of
review applicable to laws that infringe the Second Amendment
right because the laws at issue . . . would be unconstitutional
‘[u]nder any of the standards of scrutiny that we have applied
to enumerated constitutional rights.’” Decastro, 682 F.3d at 165
(quoting Heller 554 U.S. at 628-629).
37. The Heller court did not, however, identify what “time” it
meant when it used the phrase “in common use at the time.” New
York State Rifle & Pistol Ass’n, Inc. v. Cuomo, 990 F. Supp. 2d 349,
2013 U.S. Dist. LEXIS 182307, 2013 WL 6909955 at *9 (W.D.N.Y.
Dec. 31, 2013) (hereinafter “NYSRPA”).
38. Furthermore, the Supreme Court emphasized that
“nothing in our opinion should be taken to cast doubt on
longstanding prohibitions on the possession of firearms by felons
and the mentally ill, or laws forbidding the carrying of firearms
in sensitive places such as schools and government buildings, or
laws imposing conditions and qualifications on the commercial
sale of arms.” Heller, 554 U.S. at 626-27. The Supreme Court
also stated that “[l]ike most rights, the Second Amendment right
is not unlimited.” Id. at 570. Thus, the Supreme Court logically
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substantially burdens a Second Amendment right is
heavily dependent on the firearms in question being in
“common use.”
Heller also concluded that regulations rendering
firearms in the home inoperable at all times “makes it
impossible for citizens to use them for the core lawful
purpose of self-defense and is hence unconstitutional.” Id.
at 630 (emphasis added).
In Heller II, a case determining the constitutionality
of a District of Columbia amendment “promulgated in
effort to cure constitutional deficits that the Supreme
Court had identified in Heller,” the U.S. Court of Appeals
for the District of Columbia Circuit thought “it clear
enough in the record that semiautomatic rifles and
magazines holding more than ten rounds are indeed in
‘common use.’” Heller II, 670 F.3d 1244, 1261, 399 U.S.
App. D.C. 314 (D.C. Cir. 2011). 39 However, the court could
concluded that “[s]tate and local experimentation with reasonable
firearms regulations will continue under the Second Amendment.”
McDonald, 130 S. Ct. at 3047; see also Kachalsky, 701 F.3d at 89
(concluding that McDonald reaffirmed Heller’s assurances that
Second Amendment rights are far from absolute and that many
longstanding handgun regulations are “presumptively lawful”).
39. Similarly, the NYSRPA court found that the statistics
provided by the parties on the popularity and percentage of
ownership of assault weapons paint very different pictures and
“leave many questions unanswered.” NYSRPA, 2013 U.S. Dist.
LEXIS 182307, 2013 WL 6909955 at *10. Since Heller did not
elaborate on what time it meant “when it held that protected
weapons are those that are ‘in common use at the time’, . . . it is
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not “be certain whether these weapons are commonly
used or are useful specifically for self-defense or hunting
and therefore whether the prohibitions of certain semiautomatic rifles and magazines holding more than ten
rounds meaningfully affect the right to keep and bear
arms.” Heller II, 670 F.3d at 1261.
The Connecticut legislation here bans firearms in
common use. Millions of Americans possess the firearms
banned by this act for hunting and target shooting. See
Heller II, 670 F.3d 1244, 1261, 399 U.S. App. D.C. 314 40
(finding “[a]pproximately 1.6 million AR-15s alone have
been manufactured since 1986, and in 2007 this one
popular model accounted for 5.5 percent of all firearms,
and 14.4 percent of all rifles, produced in the U.S. for the
domestic market”).41
anomalous that a weapon could be unprotected under the Second
Amendment one moment, then, subject only to the whims of
the public, garner protection in the next moment.” Id. Even so,
a firearm must also be possessed for lawful purposes, and the
NYSRPA court found “[o]n this point, too, the parties [were]
deeply divided.” Id. at 11.
40. [ILLEGIBLE FOOTNOTE]
41. The AR-15 type rifle, which is an assault weapon under
the legislation, is the leading type of firearm used in national
matches and in other matches sponsored by the congressionally
established Civilian Marksmanship Program. Plaintiffs’ SOF, ¶¶
123-124. In 2011, AR-15s accounted for at least 7% of all firearms
and 18% of all rifles made in the U.S. for the domestic market
that year. See Declaration of Mark Overstreet at 2-4 (“Overstreet
Decl.”). Additionally, “the banned features are commonly found
(either individually or in combination) on AR-15 type modern
sporting rifles.” See Declaration of Paul Hiller at 3.
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Additionally, millions of Americans commonly possess
firearms that have magazines which hold more than ten
cartridges.42 See Heller II, 670 F.3d at 1261 (finding that
“fully 18 percent of all firearms owned by civilians in
1994 were equipped with magazines holding more than
ten rounds, and approximately 4.7 million more [of] such
magazines were imported into the United States between
1995 and 2000).”43
The court concludes that the firearms and magazines
at issue are “in common use” within the meaning of
Heller and, presumably, used for lawful purposes. The
legislation here bans the purchase, sale, and possession of
assault weapons and LCMs, subject to certain exceptions,
which the court concludes more than minimally affect the
plaintiffs’ ability to acquire and use the firearms, and
therefore levies a substantial burden on the plaintiffs’
Second Amendment rights. Accordingly, the court must
proceed to the next step of the analysis and determine
which level of scrutiny applies.

42. Numerous rifle designs utilize magazines with a capacity
of more than ten cartridges including the M1 Carbine, AR-15,
and Ruger Mini-14 series, and, in recent decades, the trend in
semiautomatic pistols has been to those designed to hold ten
rounds or more. See Mark Overstreet Decl. at 5-6
43. Heller II went on to conclude that “[t]here may well be
some capacity above which magazines are not in common use but,
if so, the record is devoid of evidence as to what that capacity is;
in any event, that capacity surely is not ten.” Heller II, 670 F.3d
at 1261.
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A.

Levels of Scrutiny

Cases that involve challenges to the constitutionality
of statutes often discuss what have become known as
“levels of scrutiny.” The “traditionally expressed levels”
are strict scrutiny, intermediate scrutiny, and rational
basis review. D.C. v. Heller, 554 U.S. 570, 634, 128 S. Ct.
2783, 171 L. Ed. 2d 637 (2008). Levels of scrutiny have
developed because “[c]onstitutional rights are enshrined
with the scope they were understood to have when the
people adopted them” and are not subject to the whims of
future legislatures or judges. Id. at 634-35. By applying
the proper level of scrutiny to challenged legislation,
courts are more likely to apply a uniform analysis to their
review of such legislation.
“[A] government practice or statute which restricts
‘ f undamental r ights’ or which contains ‘suspect
classifications’ is to be subjected to ‘strict scrutiny’
and can be justified only if it furthers a compelling
government purpose and, even then, only if no less
restrictive alternative is available.” Regents of University
of California v. Bakke, 438 U.S. 265, 357, 98 S. Ct. 2733,
57 L. Ed. 2d 750 (1978); see also Abrams v. Johnson, 521
U.S. 74, 82, 117 S. Ct. 1925, 138 L. Ed. 2d 285 (1997) (noting
that, under strict scrutiny, the challenged regulation must
be “narrowly tailored to achieve a compelling government
interest”).
In order to survive intermediate scrutiny, a law must
be “substantially related to an important governmental
objective.” Clark v. Jeter, 486 U.S. 456, 461, 108 S. Ct.
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1910, 100 L. Ed. 2d 465 (1998). Historically, intermediate
scrutiny has been applied to content-neutral restrictions
that place an incidental burden on speech, disabilities
attendant to illegitimacy, and discrimination on the basis
of sex. U.S. v. Virginia, 518 U.S. 515, 568, 116 S. Ct. 2264,
135 L. Ed. 2d 735 (1996).
Under rational basis review, a statute will be upheld
“so long as it bears a rational relation to some legitimate
end.” Romer v. Evans, 517 U.S. 620, 631, 116 S. Ct. 1620,
134 L. Ed. 2d 855 (1996); Vacco v. Quill, 521 U.S. 793, 799,
117 S. Ct. 2293, 138 L. Ed. 2d 834 (1997). Rational basis is
typically applied “[i]n areas of social and economic policy”
when a statutory classification “neither proceeds along
suspect lines nor infringes fundamental constitutional
rights.” F.C.C. v. Beach Commc’ns, Inc., 508 U.S. 307, 313,
113 S. Ct. 2096, 124 L. Ed. 2d 211 (1993).
B. The Appropriate Level of Scrutiny
The plaintiffs argue that the legislation “implicates
the possession of firearms inside the home, where [the
second circuit] recognizes that Second Amendment rights
are at their zenith.” Specifically, the plaintiffs argue that
“a higher standard than intermediate scrutiny applies to
prohibitions on possession of firearms and magazines in
the home.” The plaintiffs argue that “like the handgun
ban in Heller, the ban on common firearms and magazines
here is categorically void under the Second Amendment.
Alternatively, and at a minimum, since the Act prohibits
[the] exercise of a fundamental right in the home, it must
be evaluated by the highest levels of scrutiny.” Regardless,
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the plaintiffs argue, the legislation would neither pass
intermediate scrutiny nor strict scrutiny.
The defendants respond that “[a]lthough the
protections of the Second Amendment may be at their
apex in the home, neither Heller, McDonald, Kachalsky,
nor any other case establishes a bright line rule for which
Plaintiffs advocate.”
The Heller majority suggested that laws implicating
the Second Amendment should be reviewed under one
of the two traditionally expressed levels44 of heightened
scrutiny: intermediate scrutiny or strict scrutiny.
Two recent second circuit decisions, Kachalsky v.
Cnty. of Westchester, 701 F.3d 81 (2d Cir. 2012) and U.S.
v. Decastro, 682 F.3d 160 (2d Cir. 2012), have addressed
the issue of determining the applicable standard to gun
restrictions under the Second Amendment. The second
circuit concluded that “[h]eightened scrutiny is triggered
only by those restrictions that operate as a substantial
burden on the ability of law-abiding citizens to possess
and use a firearm for self-defense (or for other lawful
purposes).” Decastro, 682 F.3d at 166; see also Kachalsky,
701 F.3d at 93 (finding that with the “core” protection
of self-defense in the home, “some form of heightened
scrutiny [is] appropriate”).
44. “If all that was required to overcome the right to keep
and bear arms was a rational basis, the Second Amendment
would be redundant with the separate constitutional prohibitions
on irrational laws, and would have no effect.” Heller, 554 U.S. at
628 n.27.
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Unlike the law struck down in Heller, the legislation
here does not amount to a complete prohibition on
firearms for self-defense in the home. Indeed, the
legislation does not prohibit possession of the weapon
cited as the “quintessential self-defense weapon” in
Heller, i.e., the handgun. In other words, “the prohibition
of [assault weapons] and large-capacity magazines does
not effectively disarm individuals or substantially affect
their ability to defend themselves.” Heller II, 670 F.3d
at 1262. The challenged legislation provides alternate
access to similar firearms and does not categorically ban
a universally recognized45 class of firearms.46
Here, as in Heller II, the court is “reasonably certain
the prohibitions do not impose a substantial burden” upon
the core right 47 protected by the Second Amendment.
Heller II, 670 F.3d at 1262. Thus, the court concludes
that intermediate scrutiny is the appropriate standard
in this case.48
45. See supra,note 12.
46. See e.g., New York State Rifle & Pistol Ass’n, Inc. v.
Cuomo, 990 F. Supp. 2d 349, 2013 U.S. Dist. LEXIS 182307, 2013
WL 6909955 at *13 (W.D.N.Y. Dec. 31, 2013) (finding New York’s
Gun Act “applies only to a subset of firearms with characteristics
New York State has determined to be particularly dangerous and
unnecessary for self-defense”).
47. See supra p. 14.
48. Several factors support this conclusion, which were
identified in NYSRPA: “First, although addressing varied and
divergent laws, courts throughout the country have nearly
universally applied some form of intermediate scrutiny in the
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C.

Intermediate Scrutiny Applied

The plaintiffs argue that the legislation “comes
nowhere near” being substantially related to the
achievement of an important governmental objective.
Specifically, the plaintiffs argue that the “repetitive use of
the word ‘assault weapon’ fails to address how banning any
defined feature would reduce crime in any manner.” The
plaintiffs, citing United States v. Chester, 628 F.3d 673,
683 (4th Cir. 2010), argue that “[t]he government must do
more than offer ‘plausible reasons why’ a gun restriction
is substantially related to an important government
goal.” According to the plaintiffs, the defendants “must
also ‘offer sufficient evidence to establish a substantial
relationship between’ the restriction and that goal to
determine whether the restriction ‘violated the Second
Amendment by application of the intermediate scrutiny
test.’”
The defendants respond that “the government has
a compelling interest in protecting public health and
safety by eliminating assault weapons and LCMs from
the public sphere.” Specifically, the defendants argue that
“[t]he evidence demonstrates that the Act is substantially
Second Amendment context . . . Second, application of strict
scrutiny would appear to be inconsistent with the Supreme Court’s
holdings in Heller and McDonald, where the Court recognized
several ‘presumptively lawful regulatory measures’ . . . [and third,]
First Amendment jurisprudence provides a useful guidepost
in this arena” (because free speech is “susceptible to several
standards of scrutiny, depending on the type of law challenged and
the type of speech at issue”). NYSRPA, 2013 U.S. Dist. LEXIS
182307, 2013 WL 6909955 at *12.
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related to that goal because it will: (1) reduce the number
of crimes in which these uniquely dangerous and lethal
weapons are used; and (2) thereby reduce the lethality
and injuriousness of gun crime when it does occur.” The
defendants argue that the plaintiffs “completely ignore
all of the evidence and justifications discussed above, and
again rely almost exclusively on their own self-serving and
unsupported submissions, self-interested policy positions,
and preferred views as to the wisdom of Connecticut’s
bans and the utility of these weapons and magazines.”
Under intermediate scrutiny, “a regulation that
burdens a plaintiff’s Second Amendment rights ‘passes
constitutional muster if it is substantially related to the
achievement of an important governmental interest.’”
Kwong v. Bloomberg, 723 F.3d 160, 168 (2d Cir. 2013)
(citing Kachalsky v. Cnty. of Westchester, 701 F.3d 81, 96
(2d Cir. 2012)).
As the second circuit has noted, “[s]ubstantial
deference to the predictive judgments of [the legislature]
is warranted . . . [and] [t]he Supreme Court has long
granted deference to legislative findings that are beyond
the competence of courts.” Kachalsky, 701 F.3d at 96 (2d
Cir. 2012) (citing Holder v. Humanitarian Law Project,
561 U.S. 1, 130 S. Ct. 2705, 2727, 177 L. Ed. 2d 355
(2010)).49 Govermental separation of powers requires the
court to declare legislative acts unconstitutional only if
49. The Kachalsky court elaborated and stated that “[s]tate
regulation under the Second Amendment has always been more
robust than of other enumerated rights,” and there is a “general
reticence to invalidate the acts of our elected leaders.” Kachalsky,
701 F.3d at 100.
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“the lack of constitutional authority to pass [the] act in
question is clearly demonstrated.” Kachalsky, 701 F.3d
at 101 (2d Cir. 2012)(citing United States v. Harris, 106
U.S. 629, 635, 1 S. Ct. 601, 27 L. Ed. 290, 4 Ky. L. Rptr.
739 (1883)). “The regulation of firearms is a paramount
issue of public safety, and recent events in this circuit are
a sad reminder that firearms are dangerous in the wrong
hands.” Osterweil v. Bartlett, 706 F.3d 139, 143 (2d Cir.
2013). The legislature is “far better equipped than the
judiciary” to make delicate political decisions and policy
choices “concerning the dangers in carrying firearms and
the manner to combat those risks.” Kachalsky, 701 F.3d at
85 (citing Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622,
665, 114 S. Ct. 2445, 129 L. Ed. 2d 497 (1994)).
Accordingly, the court must only “assure that, in
formulating its judgments,[Connecticut] has drawn
reasonable inferences based on substantial evidence.” Id.
at 38 (citing Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622,
665, 114 S. Ct. 2445, 129 L. Ed. 2d 497 (1994)). However,
to survive intermediate scrutiny, “the fit between the
challenged regulation and the asserted objective [need
only] be reasonable, not perfect.” United States v.
Marzzarella, 614 F.3d 85, 98 (3d Cir. 2010).
Connecticut’s General Assembly made its legislative
judgment concerning assault weapon and LCM possession
after the mass-shooting at Sandy Hook Elementary
School. The decision to prohibit their possession was
premised on the belief that it would have an appreciable
impact on public safety and crime prevention. 50
50. As evidenced in the legislative record: “At the end of
that unimaginable day, we learned that we had lost 20 elementary
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The evidence suggests that there is a substantial
governmental interest in restricting both assault weapons
and LCMs. 51 “Far from being simply ‘cosmetic,’ [pistol
grips, barrel shrouds, and LCMs] . . . all contribute to
the unique function of any assault weapon to deliver
extraordinary firepower.” Heller II, 670 F.3d at 1264;52
see also Testimony of Brian J. Siebel at 2. The assault
weapon features increase a firearm’s “lethalness” and
are therefore related to a compelling interest of crime
control and public safety. 53 For example, with respect to
school children and 6 teachers and administrators. They were
killed with a weapon of war, a semi-automatic assault rifle, the
platform of which - was originally designed for the battlefield and
mass killings. . . .” The legislature recognized that “access to guns
is a big part of the public health challenges in our country today.”
See Connecticut Senate Session Transcript for April 3, 2013.
51. Christopher S. Koper, states that it is his “considered
opinion, based on [his] nineteen years as a criminologist studying
firearms generally and [his] detailed study of the federal assault
weapon ban in particular, that Connecticut’s bans on assault
weapons and large-capacity magazines, and particularly its ban
on LCMs, have the potential to prevent and limit shootings in the
state over the long-run.” Koper Aff. at 17.
52. Finding that “[a]lthough semi-automatic firearms, unlike
automatic M-16s, fire only one shot with each pull of the trigger,
semi-automatics still fire almost as rapidly as automatics. . . .”
Heller II, 670 F.3d at 1264 (internal quotation marks and citations
omitted).
53. New York State Rifle & Pistol Ass’n, Inc. v. Cuomo, 2013
U.S. Dist. LEXIS 182307, 2013 WL 6909955 at *15 (finding that,
although the merits of the judgment remain to be seen, substantial
evidence supports the finding that the “banned features are
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LCMs, the evidence suggests that limiting the number
of rounds in a magazine promotes and is substantially
related to the important governmental interest in crime
control and safety. 54 Heller II, 670 F.3d at 1264 (finding
“that large-capacity magazines tend to pose a danger to
innocent people and particularly to police officers . . . .”).
T he cou r t concludes that Connecticut has a
substantial governmental interest in public safety and
crime prevention. 55 This conclusion is not unique to
usually dangerous, commonly associated with military combat
situations, and are commonly found on weapons used in mass
shootings” and that “military features of semiautomatic assault
weapons are designed to enhance the capacity to shoot multiple
human targets rapidly”).
54. This is because limiting rounds in a magazine means that
a shooter has to pause periodically to change out his magazine,
reducing the amount of rounds fired and limiting the shooters
capability of laying “suppressing fire” that can frustrate the
efforts of responding law enforcement. See Mello Aff. at ¶¶18,
30; Sweeney Aff. at ¶¶15, 20; NYSRPA, 2013 U.S. Dist. LEXIS
182307, 2013 WL 6909955 at *17 (finding the link between the
ban on large capacity magazines and the state’s interest in public
safety is strong due to evidence suggesting that banning LCMs
“will prevent shootings and save lives”).
55. Other courts have also found that the states have
“substantial, indeed compelling, governmental interests” in public
safety and crime prevention. Schenck v. Pro-Choice Network,
519 U.S. 357, 376, 117 S. Ct. 855, 137 L. Ed. 2d 1 (1997); Schall v.
Martin, 467 U.S. 253, 264, 104 S. Ct. 2403, 81 L. Ed. 2d 207 (1984);
Hodel v. Va. Surface Mining & Reclamation Ass’n, 452 U.S. 264,
300, 101 S. Ct. 2352, 69 L. Ed. 2d 1, (1981); Bloomberg, 723 F.3d
160, 168 (2d Cir. 2013); [] Woollard v. Gallagher, 712 F.3d 865, 877
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Connecticut, and courts in other states have recognized
the constitutionality of similar gun control legislation. 56
Connecticut has carried its burden of showing a
substantial relationship between the ban of certain
semiautomatic firearms and LCMs and the important
governmental “objectives of protecting police officers
and controlling crime.” Heller II, 670 F.3d at 1264. The
relationship need not fit perfectly. Obviously, the court
cannot foretell how successful the legislation will be
in preventing crime. Nevertheless, for the purposes
of the court’s inquiry here, Connecticut, in passing
the legislation, has drawn reasonable inferences from
substantial evidence. As such, the legislation survives
intermediate scrutiny and is not unconstitutional with
respect to the Second Amendment.
II. Equal Protection Cause of Action
The plaintiffs next challenge the legislation as a
violation of the Equal Protection Clause of the Fourteenth
Amendment because it prohibits the general population
from possessing assault weapons and LCMs but creates
an exception for certain state, local, or military personnel
(hereinafter “exempt personnel”). Specifically, the
(4th Cir. 2013) cert. denied, 134 S. Ct. 422, 187 L. Ed. 2d 281 (U.S.
2013); Kachalsky v. County of Westchester 701 F.3d at 97 (2d Cir.
2012); Heller II, 670 F.3d at 1264; Kuck v. Danaher, 600 F.3d 159,
166 (2d Cir.2010); NYSRPA, 2013 U.S. Dist. LEXIS 182307, 2013
WL 6909955 at *15.
56. See D.C. Code §§ 7-2502.02 and 7-2506.01; N.Y. Penal
Law § 265.00.
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plaintiffs cite Conn. P.A. 13-220, § 1(d)(1), which they state
allows exempt personnel to “have all the magazines and
‘assault weapons’ they want, even for personal use ‘when
off duty.’”57 The plaintiffs argue that “[t]he unconstitutional
provisions here discriminating in favor of selected classes
may not simply be excised from the Act, because the Act
does not make it a crime for the favored classes to possess
the subject firearms and magazines.”
The defendants respond that the plaintiffs have not
satisfied their burden of presenting evidence comparing
themselves to individuals that are “similarly situated in all
material aspects” and that “[c]ommon sense dictates that
they cannot plausibly do so.” Specifically, the defendants
argue that differences between the general public and
members of law enforcement (and the military) are
“obvious and even pronounced,” because these officers
receive professional training and are called on “to
actively engage and apprehend dangerous criminals.”
The defendants argue that these differences apply even
after work hours because law enforcement officers are
“never truly ‘off-duty,’ and have a professional obligation
to respond to emergencies or criminal activity whenever
and wherever they arise.”58
57. Conn. P.A. 13-220, § 1(d)(1).
58. The defendants also state that “members of the military
are not similarly situated to the general public because they are
governed by applicable federal and military laws, which the State
appropriately chose not to contravene or even encroach upon.”
With respect to military personnel, the plaintiffs state that “the
exemption could have been limited to duty purposes” and being
compelled to perform law enforcement functions “does not apply
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The plaintiffs reply that “[w]hile an off-duty exemption
may be warranted for officers who may be ‘compelled
to perform law enforcement functions in various
circumstances,’ Silveira v. Lockyer, 312 F.3d 1052, 1089
(9th Cir. 2002), that does not apply to military members
and the other exempted persons who have no such duties.”
The provisions at issue in the legislation impose felony
penalties on most citizens for the possession and transfer
of the subject firearms and magazines. However, exempt
personnel may possess assault weapons and LCMs “for
use in the discharge of their official duties or when off
duty.”59 The legislation allows exempt personnel “who
retire[] or [are] otherwise separated from service” an
extension of time to declare lawfully possessed assault
weapons and LCMs used in the discharge of their duties.60
The Equal Protection Clause of the Fourteenth
Amendment commands that no state shall “deny to any
person within its jurisdiction, the equal protection of the
laws.” Plyler v. Doe, 457 U.S. 202, 210, 102 S. Ct. 2382,
to military members and other exempted persons who have no
such duties.”
59. See Conn. P.A. 13-220 § 1(d)(1); Conn. Gen. Stat. § 53202c(b)(2). Several provisions do not read exactly this way, but
are nearly the same. For example, part of one provision reads:
“. . . for use by such sworn member, inspector, officer or constable
in the discharge of such sworn member’s, inspector’s, officer’s
or constable’s official duties or when off duty.” Conn. P.A. 13-3,
§ 23(d)(2).
60. See e.g. Conn. P.A. 13-220 §§ 2(a)(2) and 7(a)(2).
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72 L. Ed. 2d 786 (1982). However, as the Supreme Court
has explained, the equal protection clause does not forbid
classifications. Nordlinger v. Hahn, 505 U.S. 1, 10, 112
S. Ct. 2326, 120 L. Ed. 2d 1, (1992) (noting that “most
laws differentiate in some fashion between classes of
persons”). “It simply keeps governmental decisionmakers
from treating differently persons who are in all relevant
respects alike.” Id.; see also Silveira v. Lockyer, 312 F.3d
1052, 1088 (9th Cir. 2002) (finding that “[f]irst, in order for
a state action to trigger equal protection review at all, that
action must treat similarly situated persons disparately”);
City of Cleburne, Tex. V. [sic] Cleburne Living Center,
473 U.S. 432, 439, 105 S. Ct. 3249, 87 L. Ed. 2d 313 (1985)
(emphasis added).
Some courts have concluded that a Second Amendment
analysis, as conducted here in section I, is sufficient to
assess the alleged burdening of Second Amendment rights
and have declined to conduct a separate equal protection
analysis.61 Many courts subjected the equal protection
challenge to rational basis review.62 Kwong v. Bloomberg,
61. See Wollard v. Gallagher, 712 F.3d 865, 873 n.4 (4th Cir.
2013) (declining to conduct a separate equal protection analysis
for Maryland’s “good-and-substantial-reason requirement” for
obtaining a handgun permit, because the equal protection claim
was “essentially a restatement of [the] Second Amendment claim”).
62. In applying constitutional scrutiny to a legislative
classification or distinction, if it “neither burdens a fundamental
right nor targets a suspect class, we will uphold [the classification
or distinction] so long as it bears a rational relation to some
legitimate end.” Romer v. Evans, 517 U.S. 620, 631, 116 S. Ct.
1620, 134 L. Ed. 2d 855 (1996); see also Vacco v. Quill, 521 U.S.
793, 799, 117 S. Ct. 2293, 138 L. Ed. 2d 834 (1997).
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723 F.3d 160, 164 (2d Cir. 2013) (finding a “geographic
classification was not suspect, the statute itself did
not burden a fundamental right, and the legislative
classification bore a rational relation to legitimate
interest”).63 In Silveira v. Lockyer, the court recognized
the “similarly situated” requirement in an equal protection
cause of action when analyzing a similar off-duty officer
provision, but ostensibly omitted it in its analysis because
the provision was “easily resolved” under rational basis
review. Silveira, 312 F.3d at 1089 (9th Cir. 2002).64
Notwithstanding, the plaintiffs have not met the
threshold requirement of demonstrating that they are
similarly situated to the exempted personnel in the
legislation.
The court concludes that law enforcement, unlike
the general public, often confront organized groups
63. See also Coal. of New Jersey Sportsmen, Inc. v.
Whitman, 44 F. Supp.2d 666, 685 (D.N.J. 1999) aff’d, 263 F.3d 157
(3d Cir. 2001) (applying rational basis review with respect to an
equal protection cause of action in a case concerning an assault
weapons ban); National Rifle Ass’n of America, Inc. v. Bureau
of Alcohol, Tobacco, Firearms, and Explosives, 700 F.3d 185,
211-12 (5th Cir. 2012) (applying rational basis review to a firearm
regulation because it did not “impermissibly interfere with the
exercise of a fundamental right”).
64. The Silveria court concluded that “[i]t is manifestly
rational for at least most categories of peace officers to possess
and use firearms more potent than those available to the rest of
the populace in order to maintain public safety.” Silveira, 312
F.3d at 1089.
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of criminals w ith the most dangerous weaponry.
Furthermore, the differences between the general
public and law enforcement are similar to the differences
between the public and members of the military, if not
even more pronounced.
The charge of protecting the public, and the training
that accompanies that charge, is what differentiates the
exempted personnel from the rest of the population. Hence,
the court agrees with the defendants that law enforcement
should not be expected to apprehend criminals without
superior or comparable firepower, but should only be
accorded this advantage when “compelled to perform
law enforcement functions.” Silveira, 312 F.3d at 1089.
Similarly, members of the military and government
agency personnel who use the otherwise banned firearms
and magazines in the course of their employment should
also have an advantage while maintaining public safety
even if not technically “on the clock.”
While not perfectly crafted, the court concludes that
the challenged provisions only allow for the use of assault
weapons and LCMs for law enforcement or for similar
public safety purposes. The court reads the provisions
in question to mean that exempted personnel may use
assault weapons and LCMs for use in the discharge of
their official duties whether on or off duty.65 In addition,
65. In fact, § 6(b)(1) of P.A. 13-3 states that “nor shall any
provision in sections 53-202a to 53-202k, inclusive, as amended
by this act, prohibit the possession or use of assault weapons by
sworn members of these agencies when on duty and when the
possession or use is within the scope of such member’s duties.”
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the extension of time to declare the assault weapons and
LCMs is consistent with other provisions that allowed
non-exempt personnel to declare their LCMs and firearms
that were lawfully possessed before the legislation came
into effect.66
The court concludes that the plaintiffs have failed to
prove the threshold requirement that the statute treats
differently persons who are in all relevant aspects alike.
Thus, these provisions do not violate the Equal Protection
Clause of the Fourteenth Amendment.
III. Void-for-Vagueness Cause of Action
Finally, the plaintiffs argue that portions of the
legislation are unconstitutionally vague. Specifically, the
plaintiffs argue that the gun and magazine bans here
“impose severe criminal penalties but include no scienter
elements.” The plaintiffs argue that they are “entitled to
challenge it both facially and as applied.”
The defendants respond that “[a] statute is not
unconstitutionally vague simply because some of its
Conn. P.A. 13-220, § 6(b)(1). It would be absurd to require the use
of an assault weapon to be within the scope of the member’s duties
when “on duty” but allow for recreational use by members of these
agencies while “off duty.” Likewise, another provision does not
require exempt personnel to declare possession with “respect to a
large capacity magazine used for official duties.” P.A. 13-3 § 2(a)(2).
66. See e.g. Conn. P.A. 13-220 §§ 2(a)(2) and 7(a)(2); see also
P.A. 13-3 § 24(a).
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terms require interpretation, or because it requires
citizens to take steps to ensure their compliance with
it.” Specifically, the defendants argue that the plaintiffs
cannot meet their burden of showing “the Act has no ‘core’
at all.” The defendants further argue that the “the Act is
comprehensible, and clearly covers a substantial amount of
core conduct.” The defendants state that “there is a wide
array of readily available information that gun owners can
use to determine, factually, whether their weapons and
magazines fall within the Act’s proscriptions.”
The notion that a statute is void for vagueness is a
concept derived from the notice requirement of the due
process clause. Cunney v. Bd. of Trustees of Vill. of Grand
View, N.Y., 660 F.3d 612, 620 (2d Cir. 2011). It is a basic
principle of due process that a statute is unconstitutionally
vague if its prohibitions are not clearly defined. Id.;
Arriaga v. Mukasey, 521 F.3d 219, 222 (2d Cir. 2008);
Grayned v. City of Rockford, 408 U.S. 104, 108, 92 S. Ct.
2294, 33 L. Ed. 2d 222 (1972).
“[T]he void-for-vagueness doctrine requires that a
penal statute define the criminal offense (1) with sufficient
definiteness that ordinary people can understand what
conduct is prohibited and (2) in a manner that does not
encourage arbitrary and discriminatory enforcement.”
Village of Hoffman Estates v. The Flipside, Hoffman
Estates, Inc., 455 U.S. 489, 498, 102 S. Ct. 1186, 71 L. Ed.
2d 362 (1982) (quoting Kolender v. Lawson, 461 U.S. 352,
357, 103 S. Ct. 1855, 75 L. Ed. 2d 903 (1983)).

93a
Appendix B
“The degree of vagueness that the Constitution
tolerates - as well as the relative importance of fair notice
and fair enforcement - depends in part on the nature of
the enactment.” Village of Hoffman Estates, 455 U.S.
at 498. Specifically, vagueness in statutes with criminal
penalties is tolerated less than vagueness in those with
civil penalties because of the severity of the potential
consequences of the imprecision. Id.67
All statutes, however, need not be crafted with
“meticulous specificity,” as language is necessarily marked
by a degree of imprecision.” Thibodeau v. Portuondo, 486
F.3d 61, 66 (2d Cir. 2007) (quoting Grayned, 408 U.S. at
110).
Here, the issue is whether the following five provisions
survive a facial68 challenge for vagueness: 1) the pistol grip;
67. The court recognizes that in City of Chicago v. Morales,
527 U.S. 41, 119 S. Ct. 1849, 144 L. Ed. 2d 67 (1999) (Stevens, J.), a
plurality of the U.S. Supreme Court set forth a “permeated with
vagueness test” for criminal laws with no mens rea requirement.
For these statutes, when “vagueness permeates the text of such
a law, it is subject to facial attack.” Morales, 527 U.S. at 55. The
second circuit has not declared a preference for this so-called
“permeated with vagueness” test or the “impermissibly vague in
all its applications” test recognized in U.S. v. Rybicki, 354 F.3d
124, 129 (2d Cir. 2003). The court’s conclusions here, however, are
the same whether applying the Morales test or the “vague in all
applications test.”
68. The defendants challenge the provisions discussed below
on “on their face” and “as applied.” Challenges mounted “preenforcement,” that is, before the plaintiffs have been charged
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2) copies or duplicates; 3) assault weapons; 4) modification,
alteration, or assembly of magazines and components;
and 5) magazines with the capacity to accept more than
ten rounds. With a facial challenge, the plaintiffs “must
establish that no set of circumstances exists under which
the Act would be valid.” United States v. Salerno, 481 U.S.
739, 745, 107 S. Ct. 2095, 95 L. Ed. 2d 697 (1987) (emphasis
added); see also Village of Hoffman Estates 455 U.S. at
494-95 (1982); Richmond Boro Gun Club, Inc. v. City of
New York, 97 F.3d 681, 684 (2d Cir. 1996).
A.

Grip

The plaintiffs argue that every rifle and shotgun
meets the definition of an “assault weapon” under Conn.
Gen. Stat. § 53-202a(1)(E)(i)(II), (vi)(II). Specifically,
the plaintiffs argue that the “provision is vague because
it applies or does not apply to every rifle and shotgun
depending on how it is being held, but fails to give notice of
any assumption that it is being held in a specific manner.”69
with a crime under the legislation, are properly labeled as a ‘facial
challenge.’” Richmond Boro Gun Club, Inc. v. City of New York,
97 F.3d 681, 685 (2d Cir. 1996).
69. The plaintiffs argue that “[w]aterfowl shotguns are
typically fired vertically when ducks are flying over a blind. When
pointed upward for firing, all four fingers are directly below the
action of the shotgun.” The plaintiffs argue, “[b]y contrast, a rifle
with some types of pistol grips or thumbhole stocks (depending
on the configuration), when held at an angle downward to fire at
a deer in a valley, may be tilted sufficiently that the non-trigger
fingers are not directly below the action.”
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The defendants respond that “[c]ourts must interpret
statutes both to avoid absurd results and constitutional
infirmity.” Specifically, the defendants contend that
“[t]he language at issue obviously exists to prohibit any
grip that results in any finger in addition to the trigger
finger being directly below the action of the weapon when
it is held in the normal firing position, which is horizontal.”
As such, the defendants argue that the plaintiffs cannot
“challenge the law as facially vague based on their
ridiculous scenario.”
The relevant provision of the act provides that it is
unlawful to possess a firearm that has: “[a]ny grip of the
weapon, including a pistol grip, a thumbhole stock, or any
other stock, the use of which would allow an individual to
grip the weapon, resulting in any finger on the trigger
hand in addition to the trigger finger being directly below
any portion of the action of the weapon when firing.” Conn.
Gen. Stat. § 53-202a(1)(E)(i)(II).
A “cardinal function” in interpreting a statute is to
“ascertain and give effect to the intent of the legislature.”
Kuhne v. Cohen & Slamowitz, LLP, 579 F.3d 189, 193 (2d
Cir. 2009) certified question accepted, 13 N.Y.3d 791, 916
N.E.2d 434, 887 N.Y.S.2d 539 (2009) and certified question
withdrawn, 14 N.Y.3d 786, 925 N.E.2d 920, 899 N.Y.S.2d
118; (quoting Tom Rice Buick-Pontiac v. Gen. Motors
Corp., 551 F.3d 149, 154 (2d Cir. 2008)).70 “As the clearest
70. However, where a court finds it necessary, “general
terms should be so limited in their application as not to lead to
an absurd consequence.” United States v. Fontaine, 697 F.3d 221,
228, 57 V.I. 914 (3d Cir. 2012) The court should “presume that the
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indicator of legislative intent is the statutory text, the
starting point in any case of interpretation must always
be the language itself, giving effect to the plain meaning
thereof.” Slamowitz, LLP, 579 F.3d at 193.
The court interprets the language to prohibit a
scenario in which the weapon is in the normal horizontal
firing position. Therefore, the provision covers some, if
not most applications.71 Hence, the challenge fails because
the provision is only plausibly vague when applied to
a specific use of the weapon. See Richmond Boro Gun
Club, Inc. 97 F.3d at 685 (finding “[a]lthough application
of this standard might, in some cases, be ambiguous, it
was sufficient to cover [other cases] and, thus, to preclude
a facial vagueness challenge”). The provision is not
impermissibly vague in all its applications and, as such,
it is not unconstitutionally vague.
B. “Copies or Duplicates”
The plaintiffs next argue that an ordinary person
legislature intended exceptions to its language, which would avoid
absurd results.” Id. (quoting United States v. Kirby, 74 U.S. 482,
486-87, 19 L. Ed. 278 (1868))(internal quotation marks omitted).
71. While the vertical firing position may be “normal”
for certain activities, such as duck hunting, it is not the overall
normal firing position. Ideally, the legislation would have included
a more descriptive statement than “when firing.” The California
penal code includes such a statement when it provides the phrase
“[n]ormal firing position with barrel horizontal” in its chapter on
“Unsafe Handguns” and related definitions. See Cal. Penal Code
§ 31900-31910.
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is expected to know the features of 183 named models
in order to know whether a specific firearm is lawful, as
well as be expected to 1) “be intimately familiar with”
each of the listed models of rifles, pistols, and 1 model
of shotgun, 2) “know which versions of the listed models
were in production prior to the effective date of April 4,
2013,” 3) know whether a gun “is a ‘copy’ or ‘duplicate’
of any one of these named models” and 4) know whether
a gun “has ‘the capability of any such’ listed firearm.”
Specifically, the plaintiffs argue that “[o]rdinary people
and police officers have no such knowledge of the design
history of these scores of firearms.”
The defendants respond that when “properly
considered in the broader context of the statute as a
whole, it is unlikely that any individual will ever need to
know whether a firearm is a ‘copy or duplicate’ because
all but one of the specifically enumerated weapons has
the requisite military features to qualify as an assault
weapon under the applicable features test.” Specifically,
the defendants argue that “[i]n the vast majority of
circumstances, an individual need only physically examine
his or her weapon and then read the statute to determine
whether it is prohibited.” The defendants also state that
“the terms ‘copy’ and ‘duplicate’ are not vague on their face
because they are readily understandable based on their
commonly understood meanings.” The defendants argue
that the “[p]laintiffs’ claim that ordinary individuals have
no way of knowing the ‘production date’ of their firearm
is simply wrong,” because if the firearm does not have a
serial number it was either produced before 1968 or it is
unlawful to possess under federal law.
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The relevant provisions of the legislation provide that
a weapon is an assault weapon if it is “[a]ny of the following
specified [semiautomatic firearms], or copies or duplicates
thereof with the capability of any such [semiautomatic
firearms], that were in production prior to or on April
4, 2013.” 72 The statute goes on to list numerous firearm
models.
In analyzing statutory text, the court “presume[s]
that it speaks consistently with the commonly understood
meaning of [its] term[s].” Sellan v. Kuhlman, 261 F.3d
303, 311 (2d Cir. 2001) (citing Walters v. Metropolitan
Ed. Enters., Inc., 519 U.S. 202, 207, 117 S. Ct. 660, 136 L.
Ed. 2d 644 (1997)). “A ‘copy’ is defined as ‘an imitation, or
reproduction of an original work.’ A ‘duplicate’ is defined
to include ‘either of two things that exactly resemble
or correspond to each other.’” Id. (internal citations
omitted).73
The Supreme Court of Illinois, in Wilson v. Cnty. of
Cook, concluded that “[a] person of ordinary intelligence
would understand that [the section with the “copies or
duplicates” language] includes the specific weapons listed
and any imitations or reproductions of those weapons made
by that manufacturer or another. When read together with
the listed weapons, the provision is not vague.” Wilson v.
72. Conn. Gen. Stat. § 53-202a (1)(B), (C) and (D).
73. The Kuhlman court found that the “’copies or duplicates’
language was added to the Ordinance in order to prevent
manufacturers from simply changing the name of the specified
weapons to avoid criminal liability.” Kuhlman, 261 F.3d at 311.
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Cnty. of Cook, 2012 IL 112026, 968 N.E.2d 641, 652-53,
360 Ill. Dec. 148 (Ill. 2012).
In New York State Rifle & Pistol Ass’n, Inc. v. Cuomo,
990 F. Supp. 2d 349, 2013 U.S. Dist. LEXIS 182307,
2013 WL 6909955 (W.D.N.Y. Dec. 31, 2013), however, the
court found that a provision74 of the New York Penal Law
regulating “semiautomatic version[s] of an automatic
rifle, shotgun or firearm” was “excessively vague, as
an ordinary person cannot know whether any single
semiautomatic pistol is a ‘version’ of an automatic one.”
2013 U.S. Dist. LEXIS 182307, [WL] at *24 (emphasis
added).
Here, the “copies or duplicates” language is not vague,
and is more clear than the “version” language that was
the subject of the NYSPRA case. Not only must a firearm
be exactly the same or an imitation of a listed firearm
under the current legislation, it must be the functional
equivalent. As such, the provision does not leave a person
without knowledge of what is prohibited and the language
at issue is not unconstitutionally vague.
C.

Assault Weapons

The plaintiffs next argue that the legislation “lists
‘assault weapons’ by reference to 183 diferent names,”
but in many cases the listed names “do not correspond
to the names that are actually engraved on the specific
firearms,” which leaves a person “without knowledge
74. New York Penal Law § 265.00(22)(c)(viii).
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of what is prohibited.” Specifically, the plaintiffs argue
that “[w]hile the validity of all the listed names cannot
be litigated in this case, the court should declare that,
consistent with due process, the Act’s prohibitions may not
be applied to firearms that are not engraved with precise
names listed in the Act.”
The defendants respond that “an individual does not
need to know whether a firearm is included by name in the
enumerated firearms provisions to determine whether it
is banned. With the exception of the Remington 7615, all
of the specifically enumerated weapons have the requisite
action-type and military features that qualify them as an
assault weapon under the applicable features test.” The
defendants also respond that “even if the existence of
the generic features test were not dispositive - which it
is - Plaintiffs’ claim lacks merit because most guns have
identifying information engraved directly on the gun.” 75
The legislation defines an assault weapon as “any of
the following specified semiautomatic firearms: Algimec
Agmi; Armalite AR-180;. . . the following specified
semiautomatic centerfire rif les . . .: (i) AK-47; (ii)
AK-74;. . . the following specified semiautomatic pistols
. . .:(i) Centurion 39 AK; (ii) Draco AK-47; . . . the following
75. Specifically, the defendants argue that “most individuals
will be able to determine whether their firearm is prohibited
simply by locating the make and model engravings that most
firearms have;” and if no such engravings exist, by the firearms
serial number, calling the manufacturer, calling a federally
licensed firearms dealer, or calling the Special Licensing and
Firearms Unit at the Department of Emergency Services and
Public Protection.
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semiautomatic shotguns . . .: All IZHMASH Saiga 12
Shotguns . . . . “ 76
The legislation’s “generic features test” 77 provides
notice as to what weapons qualify as an assault weapon,
with the exception of the Remington 7615. The specific
list of firearms, which includes the Remington 7615,
essentially provides further clarification to owners of
such weapons, if there were any doubt as to whether
their weapon passed the generic features test. Thus, the
court concludes that, when read together with the listed
banned features of Conn. Gen. Stat. §§ 202a(1)(E)(i)(I)-(V),
(iv)(I)-(IV) and (vi)(I)-(II), the provision does not leave a
person without knowledge of what is prohibited and the
provision is not unconstitutionally vague.
D.

Modification, Alteration, or Assembly

The plaintiffs argue “[t]he Act’s definition of an
‘assault weapon’ as a collection of unassembled parts
involves components that an ordinary person may not even
recognize as firearm-related.”78 Specifically, the plaintiffs
76. See Conn. Gen. Stat. § 53-202a(1)(A)-(D).
77. For example, these provisions provide that a semiautomatic centerfire rifle with a thumbhole stock (the generic
feature) qualifies as an assault weapon. See Conn. Gen. Stat.
§§ 202a(1)(E)(i)(I) - (V), (iv)(I) - (IV), (vi)(I) - (II).
78. The plaintiffs state that several provisions in the act
refer to the potential to “restore,” “convert,” “assemble” or
“alter” magazines or parts in any given way. The plaintiffs also
state other provisions place the adverbs “readily” and “rapidly”
to modify these verbs.
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argue that “[o]ne must be intimately familiar with 183
listed firearms, must be able to identify all of the parts
thereof, and must know that combinations of some parts
may be ‘rapidly assembled’ into 67 firearms under three
other categories.”
The defendants respond that these claims lack merit
because “the Second Circuit and numerous district
courts have made clear that the applicable standard
for assessing facial vagueness is actually the reverse of
what Plaintiffs propose; a law survives a facial vagueness
challenge if there are any conceivable applications of it.”
Specifically, the defendants argue that “[t]he term ‘rapidly’
is commonly understood to mean ‘happening in a short
amount of time’ or ‘happening quickly.’” The defendants
state that “[t]he challenged language exists to prevent an
individual from circumventing the ban by disassembling
their weapon, only to rapidly reassemble it back into an
assault weapon when they wish to use it.”
Relevant provisions of the legislation provide that an
“[a]ssault weapon means: . . . A part or combination of
parts designed or intended to convert a firearm into an
assault weapon, as defined in subparagraph (A)(i) of this
subdivision, or any combination of parts from which an
assault weapon, as defined in subparagraph (A)(i) of this
subdivision, may be rapidly assembled if those parts
are in the possession or under the control of the same
person;. . . “Large capacity magazine” means any firearm
magazine, belt, drum, feed strip or similar device that has
the capacity of, or can be readily restored or converted to
accept, more than ten rounds of ammunition, but does not
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include (A) A feeding device that has been permanently
altered so that it cannot accommodate more than ten
rounds of ammunition . . . .” 79
The Connecticut legislature did not have to specify the
exact amount of time in which a weapon could be “rapidly
assembled.”80 Such precision is not always possible due to
the confines of the English language. “The Constitution
does not require impossible standards.” United States
v. Petrillo, 332 U.S. 1, 7, 67 S. Ct. 1538, 91 L. Ed. 1877
(1947). 81
Assault weapons and LCMs, broken into parts, which
can be restored to their entirety without much effort,
are “clear[ly] what the ordinance as a whole prohibits.”
Grayned v. City of Rockford, 408 U.S. 104, 110, 92 S. Ct.
79. See Conn. Gen. Stat. §§ 202a (1)(A)(ii); Conn. P.A. No.
13-220(a)(1).
80. See e.g., Coal. of New Jersey Sportsmen, Inc. v. Whitman,
44 F. Supp.2d 666, 681 (D.N.J. 1999) aff’d, 263 F.3d 157 (3d
Cir. 2001) (concluding that “[s]urely the Legislature, intent on
reaching assault weapons which could be altered in minor ways
or disassembled to avoid the purview of the other assault weapon
definitions, did not have to specify in hours and minutes and
with reference to specific tools and degrees of knowledge the
parameters of what ‘readily assembled’ means”).
81. See also U.S. v. Catanzaro, 368 F. Supp. 450, 454 (D. Conn.
1973) (finding that the phrase “which may be readily restored to
fire” was not unconstitutionally vague in se and that it did not
fail to provide fair warning to a person of ordinary intelligence
that the item which is the subject matter of this indictment was a
“firearm” within the terms of the National Firearms Act).
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2294, 33 L. Ed. 2d 222 (1972). The court concludes that
this challenged provision provides fair warning to a person
of ordinary intelligence as to the prohibited conduct and,
therefore, it is not unconstitutionally vague.
E. Capacity to Accept More than Ten Rounds
The plaintiffs finally argue that many rifles and
shotguns have tubular magazines in which cartridges are
inserted one behind the other. 82 Specifically, the plaintiffs
argue that the capacity of firearms “to accept cartridges
in tubular magazines varies with the length of the rounds
inserted therein.” That is, the plaintiffs argue that the
act is vague as to whether a magazine that accepts ten or
less standard cartridges but more than ten smaller, nonstandard rounds is unlawful.
The defendants respond that “[a]lthough it is true that
the maximum capacity of tubular magazines can vary,
Plaintiffs claim nevertheless lacks merit.” Specifically,
the defendants argue that “[a]n individual therefore
need only locate and read the firearm’s specifications to
determine if the firearm can accept more than ten of any of
its standard rounds . . . . If the magazine can accept more
than ten of any standard round, it is clearly prohibited.”
The defendants further argue that very few tubular
magazines would be “impacted by the ambiguity that
82. The plaintiffs state that, for the same reasons, § 53202a(1)(E)(ii), providing that “the definition of ‘assault weapon’
includes: ‘A semiautomatic, centerfire rifle that has a fixed
magazine with the ability to accept more than ten rounds . . .”is
also unconstitutionally vague.

105a
Appendix B
Plaintiffs posit,” and “[b]ecause the ten round limit will be
clear and unambiguous in virtually all of its applications,
therefore, it is not facially vague.”
The legislation explicitly states that “[l]arge capacity
magazine’ means any firearm magazine, belt, drum, feed
strip or similar device that has the capacity of, or can be
readily restored or converted to accept, more than ten
rounds of ammunition, but does not include: (A) A feeding
device that has been permanently altered so that it cannot
accommodate more than ten rounds of ammunition, (B) a
.22 caliber tube ammunition feeding device, (C) a tubular
magazine that is contained in a lever-action firearm, or
(D) a magazine that is permanently inoperable . . . .”83 The
legislation states that an “[a]ssault weapon means: . . .
(E) Any semiautomatic firearm regardless of whether such
firearm is listed in subparagraphs (A) to (D), inclusive, of
this subdivision, and regardless of the date such firearm
was produced, that meets the following criteria: . . .
(ii) A semiautomatic, centerfire rifle that has a fixed
magazine with the ability to accept more than ten rounds
. . . .”84
Here, the court concludes that this provision of
the legislation, if applied to standard cartridges, is not
impermissibly vague in all its applications and, as such,
it is not unconstitutionally vague. 85
83. Conn. P.A. 13-220, § 1(a)(1).
84. See Conn. Gen. Stat. §§ 202a(1)(A)(ii).
85. See e.g., Coal. of New Jersey Sportsmen, Inc. v. Whitman,
44 F. Supp.2d 666, 680 (D.N.J. 1999) aff’d, 263 F.3d 157 (3d Cir.
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IV. CONCLUSION
For the foregoing reasons, the plaintiffs’ motion
for summary judgment (document no. 60) is DENIED;
the defendants’ cross motion for summary judgment
(document no. 78) is GRANTED; and the plaintiffs’ motion
for preliminary injunction (document no. 14) is DENIED
as moot.
It is so ordered this 30th day of January, 2014, at
Hartford, Connecticut.
/s/ 				
Alfred V. Covello,
United States District Judge

2001) (finding “the possibility of shorter,non-standard shells, which
may or may not be in existence. . . is irrelevant when the statute’s
prohibition clearly encompasses the standard shells intended for
the magazine”).
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C ORDER OF THE
APPENDIX C — DECISION
UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF NEW YORK, NEW YORK
STATE RIFLE & PISTOL ASS’N V. CUOMO,
NO. 1:13-CV-00291 (DEC. 31, 2013)
UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK
13-CV-291S
NEW YORK STATE RIFLE AND PISTOL
ASSOCIATION, INC.; WESTCHESTER COUNTY
FIREARMS OWNERS ASSOCIATION, INC.;
SPORTSMEN’S ASSOCIATION FOR FIREARMS
EDUCATION, INC.; NEW YORK STATE
AMATEUR TRAPSHOOTING ASSOCIATION, INC.;
BEDELL CUSTOM; BEIKIRCH AMMUNITION
CORPORATION; BLUELINE TACTICAL & POLICE
SUPPLY, LLC; BATAVIA MARINE & SPORTING
SUPPLY; WILLIAM NOJAY, THOMAS GALVIN,
AND ROGER HORVATH,
Plaintiffs,
v.
ANDREW M. CUOMO, GOVERNOR OF THE STATE
OF NEW YORK; ERIC T. SCHNEIDERMAN,
ATTORNEY GENERAL OF THE STATE OF NEW
YORK; JOSEPH A. D’AMICO, SUPERINTENDENT
OF THE NEW YORK STATE POLICE; LAWRENCE
FRIEDMAN, DISTRICT ATTORNEY FOR
GENESEE COUNTY; AND GERALD J. GILL,
CHIEF OF POLICE FOR THE TOWN OF
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LANCASTER, NEW YORK,
Defendants.
December 31, 2013, Decided
December 31, 2013, Filed
DECISION AND ORDER
TABLES INTENTIONALLY OMITTED
I. INTRODUCTION
On January 15, 2013, New York’s Governor, Andrew
M. Cuomo, signed into law the New York Secure
Ammunition and Firearms Enforcement Act of 2013.
Commonly known by its acronym, the SAFE Act makes
broad and varied changes to firearm regulation in New
York State. The Act amends or supplements various
aspects of New York law, including, among others, the
criminal procedure law, the correction law, the family
court law, the executive law, the general business law, the
judiciary law, the mental hygiene law, and, of course, the
penal law. According to its drafters, this network of new
laws, which generally enhances regulation and increases
penalties for the illegal possession of firearms, is designed
to “protect New Yorkers by reducing the availability
of assault weapons and deterring the criminal use of
firearms while promoting a fair, consistent and efficient
method of ensuring that sportsmen and other legal gun
owners have full enjoyment of the guns to which they are
entitled.” (Senate, Assembly, and Gov. Memos in Supp.,
Bill No. S2230-2013.)
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Plaintiffs, comprising various associations of gun
owners and advocates, companies in the business of selling
firearms, and individual gun-owning citizens of New York,
challenge several aspects of the law. Principally, Plaintiffs
maintain that certain restrictions codified in the SAFE
Act, like those concerning large-capacity magazines and
those regulating assault weapons, violate their right “to
keep and bear arms” under the Second Amendment to
the United States Constitution. They also assert that
several aspects of the law are unconstitutionally vague
and that certain provisions violate the Equal Protection
and “dormant” Commerce Clauses of the United States
Constitution.
Three motions are currently before this Court.
Plaintiffs first filed a motion for a preliminary injunction.
That motion raised several — but not all — the challenges
outlined above. In response to that motion, Defendants
Andrew Cuomo, Eric Schneiderman, and Joseph D’Amico
cross-moved to dismiss the case under Rules 12(b)(1), 12(b)
(6), and 56 of the Federal Rules of Civil Procedure.1 Then,
Plaintiffs responded with their own motion for summary
judgment. Because both sides have subsequently filed
dispostive motions, this Court deems Plaintiffs’ motion
for a preliminary injunction moot.
1. Defendant Gerald Gill also filed such a motion, in which
he joins the motion filed by Cuomo, Schneiderman, and D’Amico.
Although Defendant Lawrence Friedman did not appear in or
defend this action, this failure does not affect the outcome of
this case, and, for the sake of thoroughness, this Court will, sua
sponte, apply the Decision and Order in equal measure to him.
See Coach Leatherware Co. v. AnnTaylor, Inc., 933 F.2d 162, 167
(2d Cir.1991).
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In resolving the pending motions, this Court notes
that whether regulating firearms is wise or warranted is
not a judicial question; it is a political one. This Court’s
function is thus limited to resolving whether New York’s
elected representatives acted within the confines of the
United States Constitution in passing the SAFE Act.
Undertaking that task, and applying the governing legal
standards, the majority of the challenged provisions
withstand constitutional scrutiny.
As explained in more detail below, although socalled “assault weapons” and large-capacity magazines,
as defined in the Safe Act, may — in some fashion
— be “ in common use,” New York has presented
considerable evidence that its regulation of these weapons
is substantially related to the achievement of an important
governmental interest. Accordingly, the Act does not
violate the Second Amendment in this respect.
Further, because the SAFE Act’s requirement that
ammunition sales be conducted “face-to-face” does not
unduly burden interstate commerce, it does not violate
the dormant Commerce Clause.
The Act, however, is not constitutionally flawless. For
reasons articulated below, the seven-round limit is largely
an arbitrary restriction that impermissibly infringes
on the rights guaranteed by the Second Amendment.
This Court therefore strikes down that portion of the
Act. Finally, this Court must strike three provisions
of the SAFE Act as unconstitutionally vague because
an ordinary person must speculate as to what those
provisions of the Act command or forbid.
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II. BACKGROUND
A. The SAFE Act
In response to the tragic and incomprehensible
shooting at Sandy Hook Elementary in Sandy Hook,
Connecticut on December 14, 2012, the New York State
Legislature and Governor Andrew Cuomo quickly
enacted the New York Secure Ammunition and Firearms
Enforcement Act of 2013. The 39-page Act makes broad
changes to existing firearm regulation in New York State.
Section 17 of the Act, for instance, expands an existing
requirement by adding a new article to the general
business law that requires background checks for all
gun sales — including private sales (except those made
to immediate family members).
Section 48 of the Act amends the penal law to require
counties within the state to re-certify gun licenses every
five years. Previously, gun licenses never expired.
Section 49 establishes a statewide gun-license and
record database.
Other provisions relate to firearm storage; others still
amend the mental hygiene law, strengthening provisions
meant to curtail access to weapons.
But those provisions are not the subject of Plaintiffs’
challenge here; their concerns principally involve the Act’s
two main provisions, which directly regulate firearms and
ammunition.
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1.

Assault Weapons

Before the SAFE Act was enacted, New York already
regulated those weapons it considered to be “assault
weapons.” 2000 N.Y. Laws, ch. 189, § 10. In 2000, New York
enacted a law regulating assault weapons in a manner
modeled after the now-expired federal assault weapons
ban. 2 That law, enacted in 1994 as the Public Safety and
Recreational Firearms Use Protection Act, established a
prohibition on semiautomatic weapons — that is, weapons
designed to fire once each time the trigger is pulled — with
two “military-style” features. Pub. L. No. 103-322, tit. XI,
subtit. A, 108 Stat. 1796, 1996-2010 (1994) (repealed by Pub.
L. 103-322, § 110105(2), effective Sept. 13, 2004). Those
features were defined in the statute, and weapons meeting
the listed criteria were deemed “semiautomatic assault
weapons” subject to stringent regulation. Id. This model
thus became known as the “two-feature” test, because,
as the name suggests, the law outlawed semiautomatic
weapons that had two military-style features, and, in
the case of rifles and pistols, had the capacity to accept a
detachable magazine. Before the SAFE Act, New York
State regulated weapons under this rubric.
But the SAFE Act expands the reach of New York’s
regulation to include semiautomatic weapons that have
only one feature “commonly associated with military
weapons” and, in the case of rifles and pistols, have the
2. Other firearms regulations go back much further. As
the Second Circuit has noted, New York’s efforts in regulating
the possession and use of firearms “predate the Constitution.”
Kachalsky v. Cnty. of Westchester, 701 F.3d 81, 84 (2d Cir. 2012).
There were several laws on the books as early as 1785. Id.
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ability to accept a detachable magazine. Put simply, the
SAFE Act institutes a “one-feature” test.
Those features are set out in Penal Law § 265.00,
and, as they apply to rifles with detachable magazines,
are as follows:
• a folding or telescoping stock;
• a pistol grip that protrudes conspicuously beneath
the action of the weapon;
• a thumbhole stock;
• a second handgrip or a protruding grip that can
be held by the non-trigger hand;
• a bayonet mount;
• a f lash suppressor, muzzle break, muzzle
compensator, or threaded barrel designed to
accommodate a flash suppressor, muzzle break,
or muzzle compensator;
• a grenade launcher. 3, 4
3. Most shotguns and pistols are unaffected by the SAFE
Act. But the definition of “assault weapon” is not limited to rifles.
The SAFE Act also sets forth similar features for semiautomatic
shotguns and pistols. Semiautomatic shotguns meet the definition
of assault weapons if they have one of the following features:
•

a folding or telescoping stock,

•

a thumbhole stock,
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•

a second handgrip or a protruding grip that can be held
by the non-trigger hand,

•

a fixed magazine capacity in excess of seven rounds, or

•

an ability to accept a detachable magazine.

N.Y. Penal Law § 265.00(22)(b)(i)-(v).
Semiautomatic pistols meet the definition of assault weapons if
they have the ability to accept a detachable magazine and are
(1) “semiautomatic version[s] of an automatic rifle, shotgun, or
firearm,” or (2) have one of the following features:
•

a folding or telescoping stock,

•

a thumbhole stock,

•

a second handgrip or a protruding grip that can be held
by the non-trigger hand,

•

the capacity to accept an ammunition magazine that
attaches to the pistol outside of the pistol grip,

•

a threaded barrel capable of accepting a barrel extender,
flash suppressor, forward handgrip, or silencer

•

a shroud that is attached to, or partially or completely
encircles, the barrel and that permits the shooter to hold
the firearm with the non-trigger hand without being
burned, or

•

a manufactured weight of fifty ounces or more when the
pistol is unloaded.

Id. (c)(i)-(viii).
4. Illustrations of the banned features are set forth in
Appendix A, and are available at http://www.governor.ny.gov/
assets/documents/RiflesBannedFeatures.pdf
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Weapons meeting this criteria are defined as “assault
weapons”, and, subject to certain exemptions, the
possession of such a weapon constitutes a “Class D” felony.
N.Y. Penal Law §§ 265.02(7); 265.00(22)(g) (identifying
exempt weapons).
Although colloquially referred to as a “ban,” the
SAFE Act does not prohibit all possession of these
firearms. Current owners of these weapons can keep them,
but they must register them. And while current owners
are permitted to transfer and sell the weapons, transfers
and sales must be made to firearm dealers or out-of-state
buyers. Id. § 265.00(22)(h).
2.

Magazines and Ammunition

The SAFE Act also tightens regulation of magazines
and ammunition. Section 38 of the Act amends Penal
Law Section 265.00(23), making it unlawful to possess
or sell magazines that have the capacity to hold more
than 10 rounds of ammunition. Though this restriction
was a part of the prior law, the SAFE Act eliminates the
“grandfather” clause, which had exempted such “largecapacity” magazines that were manufactured before
September 13, 1994 (the date of the federal law). Now, all
large-capacity magazines (defined as “a magazine, belt,
drum, feed strip, or similar device, that [] has a capacity
of, or that can be readily restored or converted to accept,
more than ten rounds of ammunition”), regardless of
their date of manufacture, are subject to regulation. Id.
§ 265.00(23). And, unlike the assault weapons described
above, current owners cannot retain these large-capacity

116a
Appendix C
magazines in their current form. Owners of this type
of magazine must sell it out of state, transfer it to an
authorized in-state dealer or law enforcement, modify it,
or discard it before January 15, 2014. Id. §§ 265.00(22)
(h), 265.00(23).
Moreover, unless used at a firing range or during a
shooting competition, 10-round magazines may not be
fully loaded. Instead, the SAFE Act prohibits users from
loading more than seven rounds of ammunition into “an
ammunition feeding device.” Id. § 265.37.
Possession of a large-capacity magazine is a “Class
D” felony, and, depending on the circumstances, penalties
for possession of a magazine loaded with more than seven
rounds of ammunition range from a “violation” to a “Class
A” misdemeanor. 5 Id. § 265.37.
Restrictions on the sale of ammunition have been
tightened as well. All ammunition dealers conducting
business in New York must register with New York State
or be otherwise licensed to sell ammuntion, and no sale can
legally be completed without a state background check.
The seller must also send a record of the sale to the State
Police. The Act also bans the sale of ammunition over the
Internet, imposing a requirement that any ammunition
transaction be conducted “face-to-face” and compelling
the purchaser to present valid photo identification. Id.
§ 400.03 (effective Jan. 15, 2014).
5. It is not a felony, however, to posses a large-capacity magazine if it was (1) possessed before the SAFE Act was enacted and
(2) “was manufactured before September [13, 1994].” N.Y. Penal
Law § 265.02(8).
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B. Procedural History
On March 21, 2013, roughly three months after
the SAFE Act was enacted into law, Plaintiffs filed a
complaint in this Court alleging that the law violated
several of their constitutional rights. (Docket No. 1.) On
April 11, 2013, they filed an amended complaint (Docket
No. 17), and shortly thereafter, a motion for a preliminary
injunction (Docket No. 23), in which they sought to enjoin
enforcement of several aspects of the law. Defendants
Andrew Cuomo, Joseph D’Amico, and Eric Schneiderman
then filed a motion to dismiss and a motion for summary
judgment on June 21, 2013. (Docket No. 64.) Defendant
Gerald Gill joined that motion the same day. (Docket
No. 70.) Plaintiffs responded with their own motion for
summary judgment on August 19, 2013. (Docket No. 113.)
All briefing concluded on October 18, 2013.
In addition, this Court has permitted various amici
curiae, supporting both sides of the litigation, to file briefs
advocating for their interests in the outcome of this case.
III. DISCUSSION
A. Legal Standards
The various motions pending before this Court
implicate two Federal Rules of Civil Procedure: Rules
12(b)(1) and 56.6
6. Defendants also move to dismiss at least one aspect of
this case under Rule 12(b)(6). In their original memorandum,
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Rule 12(b)(1) applies to Defendants’ jurisdictional
arguments. A motion under this rule “challenges the
district court’s authority to adjudicate a case, and, once
challenged, the burden of establishing that the Court in
fact retains such authority lies with the party who asserts
jurisdiction.” Loew v. U.S. Postal Serv., No. 03-CV-5244,
2007 U.S. Dist. LEXIS 46663, 2007 WL 2782768, at *4
(E.D.N.Y. Feb. 9, 2007) (citing Arndt v. UBS AG, 342 F.
Supp.2d 132, 136 (E.D.N.Y. 2004)). Dismissal of a case
under Rule 12(b)(1) is proper “when the district court
lacks the statutory or constitutional power to adjudicate
it.” Makarova v. United States, 201 F.3d 110, 113 (2d Cir.
2000).
Both Plaintiffs and Defendants seek summary
judgment. Under Rule 56, the plaintiff generally must
produce evidence substantiating his claim, and the court
can grant summary judgment only “if the movant shows
that there is no genuine dispute as to any material fact.”
Fed. R. Civ. P. 56. A fact is “material” if it “might affect
the outcome of the suit under governing law.” Anderson
v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S. Ct. 2505,
2510, 91 L. Ed. 2d 202 (1986). A “genuine” dispute exists
“if the evidence is such that a reasonable jury could return
a verdict for the non-moving party.” Id. In determining
Defendants sought to dismiss the four business plaintiffs’ Second
Amendment claims because, as they argue, the business plaintiffs
do not have Second Amendment rights. But Defendants abandoned
this argument in their reply memorandum, and, regardless, resolution of this contention would not affect the outcome of this case,
as explained below. Accordingly, this Court need not recount the
Rule 12(b)(6) standard here.
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whether a genuine dispute regarding a material fact
exists, the evidence and the inferences drawn from the
evidence “must be viewed in the light most favorable to
the party opposing the motion.” Adickes v. S. H. Kress &
Co., 398 U.S. 144, 158-59, 90 S. Ct.1598, 1609, 26 L. Ed.
2d 142 (1970) (internal quotations and citation omitted).
When both parties move for summary judgment, “each
party’s motion must be examined on its own merits, and
. . . all reasonable inferences must be drawn against the
party whose motion is under consideration.” Morales v.
Quintel Entm’t, Inc., 249 F.3d 115, 121 (2d Cir. 2001).
The function of the court is not “to weigh the evidence
and determine the truth of the matter but to determine
whether there is a genuine issue for trial.” Anderson,
477 U.S. at 249. Nonetheless, “disputed legal questions
present nothing for trial and are appropriately resolved
on a motion for summary judgment.” Flair Broad. Corp.
v. Powers, 733 F. Supp. 179, 184 (S.D.N.Y. 1990) (quoting
Holland Indus. v. Adamar of New Jersey, Inc., 550 F.
Supp. 646, 648 (S.D.N.Y. 1982)) (modifications omitted).
B. Standing
As in every case, this Court must “satisfy itself that
the case comports with the ‘irreducible constitutional
minimum’ of Article III standing.” Hedges v. Obama,
724 F.3d 170, 204 (2d Cir. 2013). Here, Plaintiffs Horvath
and Galvin testify that they own rifles, pistols, and largecapacity magazines that the SAFE Act regulates. They
further testify that, but for the Act, they would acquire
weapons and ammunition-feeding devices that the Act
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renders illegal. As such, these plaintiffs clearly “face a
credible threat of prosecution and should not be required
to await and undergo a criminal prosecution as the sole
means of seeking relief.” See Holder v. Humanitarian
Law Project, 561 U.S. 1, 130 S. Ct. 2705, 2717, 177 L.
Ed. 2d 355 (2010). They have thus established Article III
standing for the purposes of their Second Amendment
and vagueness claims. See id.; see also Ezell v. City of
Chicago, 651 F.3d 684, 695 (7th Cir. 2011) (plaintiffs had
standing to bring challenge under Second Amendment
because “the very existence of a statute implies a threat
to prosecute, so pre-enforcement challenges are proper”).
Further, because at least one plaintiff has standing,
“jurisdiction is secure and [this Court] can adjudicate the
case whether the additional plaintiff[s] ha[ve] standing or
not.” Kachalsky v. Cnty. of Westchester, 701 F.3d 81, 84
n. 2 (2d Cir. 2012).
C. The Second Amendment & Heller
Plaintiffs contend that New York’s restrictions on
assault weapons and large-capacity magazines violate the
Second Amendment.
That Amendment, adopted in 1791 as part of the Bill
of Rights, provides that “A well regulated Militia, being
necessary to the security of a free State, the right of the
people to keep and bear Arms, shall not be infringed.”
Before 2008, most courts to address the scope and
import of the Second Amendment relied heavily on United
States v. Miller, one of the few Supreme Court decisions to
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have expressly addressed the Amendment. 307 U.S. 174,
179, 59 S. Ct. 816, 83 L. Ed. 1206, 1939-1 C.B. 373 (1939).
Those courts concluded that the Second Amendment
confers no individual right to firearm ownership, but
extends only to use or possession of a firearm that has
“some reasonable relationship to the preservation or
efficiency of a well regulated militia.” See id.; see also,
e.g., United States v. Haney, 264 F.3d 1161, 1164-66 (10th
Cir. 2001) (“We hold that a federal criminal gun-control
law does not violate the Second Amendment unless it
impairs the state’s ability to maintain a well-regulated
militia”); Gillespie v. Indianapolis, 185 F.3d 693, 710-11
(7th Cir. 1999); Stevens v. United States, 440 F.2d 144,
149 (6th Cir. 1971) (“There can be no serious claim to any
express constitutional right of an individual to possess
a firearm”); Burton v. Sills, 53 N.J. 86, 100, 248 A.2d
521 (1968) (“[Regulation . . . which does not impair the
maintenance of the State’s active, organized militia is not
at all in violation of [] the terms or purposes of the [S]
econd [A]mendment.”). But see United States v. Emerson,
270 F.3d 203 (5th Cir. 2001) (rejecting both the “collective
rights” model and the proposition that Miller mandates
such an approach). In other words, the Second Amendment
was read by an overwhelming majority of courts to offer
no protection for the right of individuals to possess and
use guns for private and civilian purposes.
But in 2008 that rationale was deemed flawed in the
seminal Supreme Court case, District of Columbia v.
Heller, where the Court addressed a District of Columbia
law that essentially prohibited the possession of handguns.
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554 U.S. 570, 128 S. Ct. 2783, 171 L. Ed. 2d 637 (2008).7
In Heller, the first Supreme Court case since Miller to
expressly address the Second Amendment, the Court
noted that “[t]he Second Amendment is naturally divided
into two parts: its prefatory clause and its operative
clause.” Id. at 577. It held that the prefatory clause of
the Amendment — that which reads, “a well regulated
militia, being necessary to the security of a free State”
— “announces the purpose for which the right was
codified” but does not restrict the right to own guns to the
circumstances of militia service. Id. at 599. The Supreme
Court explained that the Second Amendment codified a
pre-existing “individual right to keep and bear arms.”
Id. at 592, 622 (emphasis added).
The Court did not, however, find that the prefatory
clause was meaningless or decoupled from the operative
clause of the provision. Indeed, “[l]ogic demands that there
be a link between the stated purpose and the command.”
Id. at 577. Rather, the Heller Court found that because
“the conception of the militia at the time of the Second
Amendment’s ratification was the body of all citizens
. . . who would bring the sorts of lawful weapons that
they possessed at home to militia duty,” the prefatory
clause informs and limits the right to those weapons in
“common use at the time” — those weapons, that is, that
a typical citizen would own and bring with him when
7. Indeed, the District Court for the District of Columbia,
which first adjudicated the challenge to the D.C. law, dismissed the
case because it found that the Second Amendment conferred no
individual right to bear arms. See Parker v. District of Columbia.,
311 F. Supp. 2d 103, 109 (D.D.C. 2004).
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called to service. The Court further found that this notion
must be adapted and updated to include “all instruments
that constitute bearable arms, even those that were
not in existence at the time of the founding.” Id. at 582.
And it went on to stress that the core component of the
Amendment secures an individual right to own weapons
for self defense, most notably in the home. Id. at 592-95.
The salient question for the Heller Court, then,
was not what weapons were in common use during the
revolutionary period, but what weapons are in common
use today. Weapons that meet that test — that are “in
common use at the time” — are protected, at least to some
degree, by the Second Amendment. But other weapons,
“not typically possessed by law-abiding citizens for lawful
purposes” like self-defense, are not. Id. at 625. 8

8. Although the Bill of Rights, including the Second
Amendment, originally applied only to the federal government,
see Barron ex rel. Tiernan v. Mayor of Baltimore, 32 U.S. 243,
7 Pet. 243, 8 L. Ed. 672 (1833), most protections set out in the
Bill of Rights have subsequently been held to apply to the States
through the Fourteenth Amendment, which, among other things,
prohibits States from depriving “any person of life, liberty, or
property, without due process of law.” The Second Amendment
is no exception. The Heller Court did not address this question
because the law at issue there applied in the District of Columbia.
But two years after Heller, the Supreme Court affirmatively held
that the right of an individual to “keep and bear arms,” protected
by the Second Amendment from infringement by the federal
government, is incorporated by the Fourteenth Amendment and
“is fully applicable to the States.” McDonald v. City of Chicago,
Ill., 561 U.S. 742, 130 S. Ct. 3020, 3026, 177 L. Ed. 2d 894 (2010).
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In Heller, the Court concluded that “the American
people have considered the handgun to be the quintessential
self-defense weapon” and that “handguns are the most
popular weapon chosen by Americans for self-defense in
the home.” Id. at 629, 630. Therefore, the majority had no
trouble finding that the District of Columbia’s “complete
prohibition of their use is invalid.” Id. at 629.
The Supreme Court decided Heller in 2008. As many
courts and commentators have noted, in many ways
Heller raised more questions than it answered. See United
States v. Masciandaro, 638 F.3d 458, 475 (4th Cir. 2011)
(Wilkinson, J.) (ground opened by Heller is a “vast ‘terra
incognita’”). Indeed, the Heller Court candidly remarked
that the decision was never meant “to clarify the entire
field” of Second Amendment jurisprudence. Heller, 554
U.S. at 635.
Among the questions left open by Heller is the
standard courts should apply when evaluating the
constitutionality of gun restrictions. Some restrictions
are surely valid: the Court emphasized that, “[l]ike most
rights, the right secured by the Second Amendment is not
unlimited.” Id. at 626. It even explicitly identified some
“presumptively lawful regulatory measures” that were
meant to be illustrative, “not exhaustive”:
[N]othing in our opinion should be taken to
cast doubt on longstanding prohibitions on
the possession of firearms by felons and the
mentally ill, or laws forbidding the carrying
of firearms in sensitive places such as schools
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and government buildings, or laws imposing
conditions and qualifications on the commercial
sale of arms.
Id. at 626-27 & n. 26.
But what other reg ulations, restrictions, and
prohibitions are constitutionally sound? And under what
framework, or level of scrutiny, must they be analyzed?
Heller did not answer these questions. “Under any of the
standards of scrutiny that we have applied to enumerated
constitutional rights,” wrote Justice Scalia for the
majority, “this law would fail constitutional muster.” Id.
at 628-29. That task was left, for now, to the lower courts.
Since Heller was decided, the Second Circuit has had
occasion to consider and interpret that decision. Although
none of the cases addresses restrictions like those in the
SAFE Act, they remain instructive in determining the
appropriate standard of review.
D. Standard of Review
First, some background. Throughout its jurisprudence,
the Supreme Court has developed varying levels of
scrutiny, which, depending on the circumstances, apply
to statutes that affect constitutional rights. See United
States v. Carolene Prods. Co., 304 U.S. 144, 152 n. 4, 58
S. Ct. 778, 82 L. Ed. 1234 (1938) (introducing the levelsof-judicial-scrutiny concept). Some laws are subject to
the most deferential standard: rational-basis review. See
Armour v. City of Indianapolis, Ind., 132 S. Ct. 2073,
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2079, 182 L. Ed. 2d 998 (2012) (applying this standard
for a classification that did not implicate a fundamental
right, and concerned a local, economic, and commercial
subject matter). Others, like content-neutral restrictions
on speech, are subject to intermediate scrutiny. Turner
Broad. Sys., Inc. v. FCC, 520 U.S. 180, 189, 117 S. Ct.
1174, 137 L. Ed. 2d 369 (1997) (requirement that cable
television systems dedicate some of their channels to local
broadcast television stations analyzed under intermediate
scrutiny). And others still, like race-based classifications,
are reviewed under the most rigorous standard: strict
scrutiny. See Parents Involved in Cmty. Sch. v. Seattle
Sch. Dist. No. 1, 551 U.S. 701, 720, 127 S. Ct. 2738, 2751,
168 L. Ed. 2d 508 (2007) (school district relied on race to
determine what public schools children attended).9
In two recent decisions, United States v. Decastro and
Kachalsky v. County of Westchester, the Second Circuit
shed considerable light on the standard applicable to gun
restrictions under the Second Amendment. 682 F.3d 160,
166 (2d Cir. 2012); 701 F.3d 81, 90 (2d Cir. 2012).
In Decastro, the court addressed the constitutionality
of 18 U.S.C. § 922, which prohibits anyone other than a
licensed importer, manufacturer, dealer or collector from
transporting into his state of residence a firearm obtained
9. For a full explanation of each level of scrutiny, as [sic] least
as they apply in the equal-protection context, see United States v.
Windsor, 133 S. Ct. 2675, 2717, 186 L. Ed. 2d 808 (2013). Though it
should also be noted that “the label ‘intermediate scrutiny’ carries
different connotations depending on the area of law in which it is
used.” Ernst J. v. Stone, 452 F.3d 186, 200 n. 10 (2d Cir. 2006).
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outside that state. Analogizing the right to bear arms to
other rights embodied in the Constitution, including the
right to marry, the right to vote, and the right to free
speech, the court held:
[W]e do not read [Heller] to mandate that any
marginal, incremental or even appreciable
restraint on the right to keep and bear arms
be subject to heightened scrutiny. Rather,
heightened scrutiny is triggered only by those
restrictions that (like the complete prohibition
on handguns struck down in Heller) operate
as a substantial burden on the ability of lawabiding citizens to possess and use a firearm
for self-defense (or for other lawful purposes).
Decastro, 682 F.3d at 166 (parentheses in original).
Thus, in this Circuit, some form of heightened scrutiny
(that is, intermediate or strict, or, possibly, something in
between) is reserved for those “regulations that burden the
Second Amendment right substantially.” Id. The Decastro
court was clear that “[r]eserving heightened scrutiny for
regulations that burden the Second Amendment right
substantially is not inconsistent with the classification
of that right as fundamental to our scheme of ordered
liberty.” Id. at 167. This approach accords with other
circuits’ reasoning in the wake of Heller. See Heller v.
District of Columbia., 670 F.3d 1244, 1262, 399 U.S. App.
D.C. 314 (D.C. Cir. 2011) (“Heller II”)10 Ezell, 651 F.3d at
10. Some clarification of Heller II is warranted. After the
Supreme Court ruled that the District of Columbia’s ban on

128a
Appendix C
702; United States v. Marzzarella, 614 F.3d 85, 89 (3d
Cir. 2010).
In Ezell, for example, the court found parallels to First
Amendment jurisprudence, noting that “some categories
of speech are unprotected as a matter of history and legal
tradition. So too with the Second Amendment.” 651 F.3d at
702. Thus, according to both the Ezell and Decastro courts,
just as some forms of speech — obscenity, defamation,
fraud — are outside the reach of the First Amendment,
some forms of gun restrictions are outside the reach of the
Second. Applying this standard, the Decastro court found
that the prohibition on importing out-of-state firearms
was among those restrictions that did not implicate the
Second Amendment
The Second Circuit built on this foundation in
Kachalsky, where it faced the following issue: “Does
New York’s handgun licensing scheme violate the Second
Amendment by requiring an applicant to demonstrate
‘proper cause’ to obtain a license to carry a concealed
handgun in public?” Kachalsky, 701 F.3d at 83. Drawing
from its earlier ruling in Decastro, the court found that
handguns was unconstitutional, the District adopted the Firearms
Registration Amendment Act of 2008, D.C. Law 17-372, which
required the registration of all firearms, and prohibited both the
possession of “assault weapons” and magazines with a capacity
of more than 10 rounds of ammunition. Joined by several other
plaintiffs, Anthony Dick Heller, the same plaintiff from the earlier
litigation, brought suit challenging the new law. Thus, this second
round of litigation concerning D.C.’s firearm laws will be referred
to in this Decision and Order as “Heller II.”
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New York’s licensing scheme — unlike the challenged
law in Decastro — did impose a substantial burden on
the plaintiffs’ Second Amendment rights. It held, “New
York’s proper cause requirement places substantial limits
on the ability of law-abiding citizens to possess firearms
for self-defense in public.” Id. at 93.
The court’s next holding is critical in determining the
correct standard of review here. It found that the proper
sequence of analysis required it to review the law under
the familiar three-tiered scrutiny system. Specifically, it
held:
Although we have no occasion to decide what
level of scrutiny should apply to laws that burden
the “core” Second Amendment protection
identified in Heller, we believe that applying less
than strict scrutiny when the regulation does
not burden the “core” protection of self-defense
in the home makes eminent sense in this context
and is in line with the approach taken by our
sister circuits.
Id.
The court concluded that “because our tradition so
clearly indicates a substantial role for state regulation
of the carrying of firearms in public,” and because the
restriction did not burden a “core” right, intermediate
scrutiny was appropriate. Id. at 96. The licensing
requirement, which was substantially related to the
achievement of an important governmental interest,
survived under that standard.
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Extrapolating from these holdings, this Court finds
that it must engage in a three-part inquiry. First, it
must determine whether any of the regulated weapons
or magazines are commonly used for lawful purposes. If
any are, it must next determine if any of the challenged
provisions of the SAFE Act substantially burden a Second
Amendment right. Finally, if any do, it must then decide
what level of scrutiny to apply.
Contrary to the urging of some amici, the Second
Circuit has eschewed any test under the so-called “historyand-tradition” model. Espoused most prominently by
Judge Kavanaugh in dissent in Heller II, this model would
test the constitutionality of certain gun laws by asking
whether they were “rooted in history and tradition.” 670
F.3d at 1284; see also Eugene Volokh, Implementing
the Right to Keep and Bear Arms for Self—Defense:
An Analytical Framework and a Research Agenda, 56
UCLA L. Rev. 1443, 1463 (2009). But the Second Circuit
categorically “disagree[s]” with this approach, stating
unequivocally:
Heller stands for the rather unremarkable
proposition that where a state regulation is
entirely inconsistent with the protections
a fforded by an enumerated r ight — as
understood through that right’s text, history,
and tradition — it is an exercise in futility
to apply means-end scrutiny. Moreover, the
conclusion that the law would be unconstitutional
“[u]nder any of the standards of scrutiny”
applicable to other rights implies, if anything,
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that one of the conventional levels of scrutiny
would be applicable to regulations alleged to
infringe Second Amendment rights.
Kachalsky, 701 F.3d at 89 n. 9.
Accordingly, this Court will analyze the law under
the rubric set forth in Heller, and as further developed
by the Second Circuit.
1.

Common Use & Substantial Burden

Under Heller, the Second Amendment does not apply
to weapons that are not “in common use at the time.” Thus,
inherent in the substantial-burden analysis is the question
whether the SAFE Act affects weapons in common use.
Much of Plaintiffs’ briefs are dedicated to the topic of
the popularity and lawfulness of the firearms that New
York defines as assault weapons. Both sides attempt to
point to empirical evidence that suggests the weapons are
— or are not — in common use for lawful purposes. And,
in turn, much of that evidence deals with the archetypal
AR-15.
This weapon, first manufactured by ArmaLite
(thus, “AR”), then sold to and popularized under Colt, is
representative of the type of weapon the SAFE Act seeks
to regulate. Though the mark “AR-15” is Colt’s, many
manufacturers make a similar firearm. Generally, it is a
semiautomatic rifle that has a detachable magazine, has
a grip protruding roughly four inches below the action of
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the rifle, and is easily accessorized and adapted.11 (See
Overstreet Decl., ¶¶ 3-5; Docket No. 23-2); (National
Shooting Sports Foundation survey, at 7, attached as Ex.
B; Docket No. 23-3,4,5) (84% of owners of AR-15 type
rifles have at least once accessory on their rifle).
It is also popular. According to Plaintiffs, since 1986
(when record-keeping began) “at least 3.97 million AR15 type rifles have been manufactured in the United
States for the commercial market.” (Overstreet Decl.,
¶ 5.) In 2011, AR-15s accounted for 7% of all firearms
sold. (Id., ¶ 8.) Plaintiffs also assert that the AR-15 rifles
are regularly used for self defense, hunting, and sporting
competitions.
As the Heller II court found, “in 2007 this one popular
model accounted for 5.5 percent of all firearms, and 14.4
percent of all rifles, produced in the U.S. for the domestic
market.” 670 F.3d at 1261. Although the Heller II court
could not determine if this type of weapon is used for
lawful purposes, it “th[ought] it clear enough in the record
that semi-automatic rifles . . . are indeed in ‘common use.’”
Id.
Defendants paint a different picture, contending that
assault weapons “are a tiny percentage of the firearms
available.” (Def.’s Br., at 29; Docket No. 77.) According
to the testimony of Professor Laurence Tribe before the
11. An action is the mechanism on a firearm that loads, fires,
and ejects a cartridge. Varieties include the lever action, pump
action, bolt action, and semi-automatic.
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United States Senate in February of 2013, Americans
own roughly 310 million firearms and roughly 7 million
assault weapons. (Tribe Testimony, at 24, attached as Ex.
28; Docket No. 78-3.) Using these rough numbers, assault
weapons account for only about 2% of the guns owned in
this country.
But these statistics leave many questions unanswered.
The Brady Center for the Prevention of Gun Violence, as
amicus curiae, points out that the Heller Court did not
specify what “time” it meant when it held that protected
weapons are those that are “in common use at the time.”
There is no dispute that there has been a surge in the
popularity of this type of firearm in the last decade.
(Brady Center Br., at 8; Docket No. 121.12 The Brady
Center argues that it is anomalous that a weapon could be
unprotected under the Second Amendment one moment,
then, subject only to the whims of the public, garner
protection in the next moment. (Id., at 9.) It contends that
this Court must look to a “historically representative
period of time” and that there is no evidence that the
weapons regulated by the SAFE Act were in common use
for such a period. (Id.)
Regardless, ownership statistics alone are not enough.
The firearm must also be possessed for lawful purposes,
like self-defense. Heller, 554 U.S. at 625 (“Second
Amendment does not protect those weapons not typically
possessed by law-abiding citizens for lawful purposes.”).
12. This brief was filed jointly by the Brady Center, The
Police Foundation, and the Major Cities Chiefs Association.
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On this point, too, the parties are deeply divided. And,
as the Heller II court noted, reliable empirical evidence
on this point is elusive. 670 F.3d at 1261 (“[We cannot
be certain whether these weapons are commonly used
or are useful specifically for self-defense or hunting and
therefore whether the prohibitions . . . meaningfully affect
the right to keep and bear arms.”). Although Defendants
argue that the regulated weapons are not suitable for
self-defense due to, among other things, their excessive
firepower, there can be little dispute that tens of thousands
of Americans own these guns and use them exclusively
for lawful purposes such as hunting, target shooting,
and even self-defense. See Christopher S. Koper et al.,
U. Penn. Jerry Lee Ctr. of Criminology, An Updated
Assessment of the Federal Assault Weapons Ban: Impacts
on Gun Markets and Gun Violence, 1994-2003 at 1 (2004)
(around 1990, “there were an estimated 1 million privately
owned [assault weapons] in the U.S.”); see also Heller II,
670 F.3d at 1287-88 (Kavanagh J., dissenting) (A “brief
perusal of the website of a popular American gun seller”
underscores that “[s]emi-automatic rifles are commonly
used for self-defense in the home, hunting, target shooting,
and competitions”); (King Aff. ¶¶ 16-18; Docket No. 116.)
Despite the inherent ambiguities in making such a
determination, for purposes of this Decision, this Court
will assume that the weapons at issue are commonly used
for lawful purposes. Further, because the SAFE Act
renders acquisition of these weapons illegal under most
circumstances, this Court finds that the restrictions at
issue more than “minimally affect” Plaintiffs’ ability to
acquire and use the firearms, and they therefore impose
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a substantial burden on Plaintiffs’ Second Amendment
rights.
Large-capacity magazines are also popular, and
Defendants concede they are in common use nationally.
See Heller II, 670 F.3d at 1261 (“There may well be some
capacity above which magazines are not in common use
but, if so, the record is devoid of evidence as to what that
capacity is; in any event, that capacity surely is not ten.”);
Koper, supra, at 10 (as of 1994, roughly 20% of civilian
owned handguns were equipped with large-capacity
magazines); (Defs.’ Br., at 36; Docket No. 77). Indeed,
the “standard magazine” for an AR-15 holds 20 or 30
rounds. (Overstreet Decl., ¶ 4.) Given their popularity in
the assumably law-abiding public, this Court is willing
to proceed under the premise that these magazines are
commonly owned for lawful purposes.
Further, this Court finds that a restraint on the amount
of ammunition a citizen is permitted to load into his or her
weapon — whether 10 rounds or seven — is also more than
a “marginal, incremental or even appreciable restraint”
on the right to keep and bear arms. See Kachalsky, 701
F.3d at 93 (New York’s proper cause requirement for a
concealed carry permit places a substantial burden on
the Second Amendment right); see also Koper, supra,
at 1 (A [large capacity-magazine] is arguably the most
functionally important feature of most [assault weapons],
many of which have magazines holding 30 or more rounds).
Certainly, if the firearm itself implicates the Second
Amendment, so too must the right to load that weapon
with ammunition. Round restrictions, whether seven or 10,
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are therefore deserving of constitutional scrutiny. Thus,
under Second Circuit precedent, this Court must next ask
under what standard the restraints ought to be judged.
2.

Intermediate Scrutiny

In Kachalsky, the Second Circuit applied intermediate
scrutiny to restrictions on the possession of a gun outside
the home, but noted that it did not have occasion to
consider what standard would apply to restrictions inside
the home, where “Second Amendment guarantees are
at their zenith.” 701 F.3d at 89. Although the SAFE Act
unquestionably affects Plaintiffs’ ownership rights in their
home, for three reasons, this Court finds that intermediate
scrutiny remains the appropriate standard under which
to evaluate the law.
First, although addressing varied and divergent laws,
courts throughout the country have nearly universally
applied some form of intermediate scrutiny in the Second
Amendment context. See, e.g., id.; Marzzarella, 614 F.3d
at 96; United States v. Skoien, 614 F.3d 638, 641-42 (7th
Cir. 2010); United States v. Walker, 709 F. Supp. 2d 460
(E.D. Va. 2010); see also United States v. Lahey, No.
10-CR-765 KMK, 967 F. Supp. 2d 731, 2013 U.S. Dist.
LEXIS 130971, 2013 WL 4792852, at *15 (S.D.N.Y. Aug.
8, 2013) (“The emerging consensus appears to be that
intermediate scrutiny is generally the appropriate level
of scrutiny for laws which substantially burden Second
Amendment rights.”).
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Second, application of strict scrutiny would appear
to be inconsistent with the Supreme Court’s holdings
in Heller and McDonald, where the Court recognized
several “presumptively lawful regulatory measures.”
Heller, 554 U.S. at 626-27; McDonald, 130 S. Ct. at 3047
(“Incorporation does not imperil every law regulating
firearms.”). These types of restrictions are presumably
justified because of the unique ability of firearms to
upset and disrupt public order. The four dissenting
justices in Heller point out that “the majority implicitly,
and appropriately, rejects [a] suggestion [that strict
scrutiny should apply] by broadly approving a set of
laws — prohibitions on concealed weapons, forfeiture by
criminals of the Second Amendment right, prohibitions on
firearms in certain locales, and governmental regulation
of commercial firearm sales — whose constitutionality
under a strict scrutiny standard would be far from clear.”
Heller, 554 U.S. at 688 (Breyer, J.). The Western District
of Pennsylvania later reiterated this sentiment, writing
that “the Court’s willingness to presume the validity of
several types of gun regulations is arguably inconsistent
with the adoption of a strict scrutiny standard of review.”
United States v. Marzzarella, 595 F. Supp. 2d 596, 604
(W.D. Pa. 2009). The district court in Heller II similarly
noted that “a strict scrutiny standard of review would
not square with” the majority’s holding in Heller. Heller
v. District of Columbia., 698 F. Supp. 2d 179, 187 (D.D.C.
2010). Accordingly, not only does this level of scrutiny
lack precedent, but the Supreme Court’s own holdings
suggest that it is incongruous with extant, presumptively
valid restrictions.
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Last, this Court finds that First A mendment
jurisprudence provides a useful guidepost in this arena.13
As the Third Circuit has held, “[T]he right to free
speech, an undeniably enumerated fundamental right, is
susceptible to several standards of scrutiny, depending
upon the type of law challenged and the type of speech at
issue. . . . We see no reason why the Second Amendment
would be any different.” Marzzarella, 614 F.3d at 96
(internal citations omitted).
When considering restrictions that implicate the First
Amendment, strict scrutiny is triggered only by contentbased restrictions on speech in a public forum. By contrast,
content-neutral restrictions that affect only the time,
place, and manner of speech trigger a form of intermediate
scrutiny. See Hobbs v. Cnty. of Westchester, 397 F.3d 133,
149 (2d Cir. 2005); see also Madsen v. Women’s Health Ctr.,
Inc., 512 U.S. 753, 791, 114 S. Ct. 2516, 2537, 129 L. Ed. 2d
593 (1994) (Scalia, J.) (concurring in part and dissenting
in part) (intermediate scrutiny “applicable to so-called
‘time, place, and manner regulations’ of speech”).
13. The Second Circuit has expressed reservations about
“import[ing] substantive First Amendment principles wholesale
into Second Amendment jurisprudence.” Kachalsky, 701 F.3d at
92 (emphasis in original). But that admonishment is not applicable
here. This Court is not applying “substantive principles”; rather,
as the Second Circuit has explicitly held, when deciding whether
a law substantially burdens a Second Amendment right, or, in
deciding what level of scrutiny to apply, “it is [] appropriate to
consult principles from other areas of constitutional law, including
the First Amendment.” Decastro, 682 F.3d at 167-68 (citing
Marzzarella, 614 F.3d at 89 & n.4).
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Like the Heller II court, which applied intermediate
scrutiny to firearm restrictions similar to those at issue
here, this Court finds that the burden here is akin to a
time, place, and manner restriction. As described by the
Heller II court, “[R]estrictions that impose severe burdens
(because they don’t leave open ample alternative channels)
must be judged under strict scrutiny, but restrictions
that impose only modest burdens (because they do leave
open ample alternative channels) are judged under a mild
form of intermediate scrutiny.” 670 F.3d at 1262 (quoting
Volokh, supra, at 1471) (parentheses in original). The court
concluded that because “the prohibition of semiautomatic
rifles and large-capacity magazines does not effectively
disarm individuals or substantially affect their ability to
defend themselves” — because, in other words, alternative
channels for the possession of substitute firearms exist
— the restrictions should be judged under intermediate
scrutiny. Id.
Calling the SAFE Act’s restrictions “a ban on an
entire class of firearms,” Plaintiffs liken the SAFE Act
to the ban struck down by the Supreme Court in Heller.
But unlike the handgun ban, the SAFE Act applies
only to a subset of firearms with characteristics New
York State has determined to be particularly dangerous
and unnecessary for self-defense; it does not totally
disarm New York’s citizens; and it does not meaningfully
jeopardize their right to self-defense. Current owners of
the now-regulated weapons may lawfully possess them so
long as they register the weapons with the State. They
may also possess 10-round magazines, and, most places,
they may load those magazines with up to seven rounds
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of ammunition. And, at certain designated areas, they
may load the weapon with 10 rounds. Although the Act
does make unlawful future purchases or sales of assault
weapons, New Yorkers can still purchase, own, and
sell all manner of semiautomatic weapons that lack the
features outlawed by the SAFE Act. Indeed, Plaintiffs
themselves concede that attributes of the banned weapons
are “present in easily-substituted unbanned, counterpart
firearms.” (Pls.’ Br. at 22; Docket No. 23-1.)
Accordingly, this Court finds that intermediate
scrutiny is the most suitable standard under which to
evaluate each challenged aspect of the law.
E. Application of Intermediate Scrutiny to the SAFE
Act
Under intermediate scrutiny, this Court must ask
whether the challenged restrictions are “substantially
related to the achievement of an important governmental
interest.” Kachalsky, 701 F.3d at 96. The Second Circuit
recently observed and reaffirmed that “New York has
substantial, indeed compelling, governmental interests
in public safety and crime prevention.” Id. at 97. There
is no dispute that the SAFE Act is clearly intended to
further this goal. (See Senate, Assembly, and Gov. Memos
in Supp., supra.) Thus, the only remaining question is
whether the challenged provisions are substantially
related to the governmental interest in public safety and
crime prevention. Starting with New York’s definition
of assault weapons, moving to the ban on large-capacity
magazines, and concluding with the seven-round limit,
this Court next undertakes that analysis.
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1.

Assault Weapons

There is much debate, both in the community at large
and in this litigation, whether the banned “military-style
features” of semiautomatic weapons will be effective in
reducing crime and violence.
Plaintiffs contend that many of the outlawed features
do not make firearms more lethal; instead, according
to Plaintiffs, several of the outlawed features simply
make the firearm easier to use. For instance, they argue
that a telescoping stock, which allows the user to adjust
the length of the stock, does not make a weapon more
dangerous, but instead, like finding the right size shoe,
simply allows the shooter to rest the weapon on his or
her shoulder properly and comfortably. Another outlawed
feature, the pistol grip, also increases comfort and
stability. The same goes for the “thumbhole stock,” which,
as the name suggests, is a hole in the stock of the rifle for
the user’s thumb. It too increases comfort, stability, and
accuracy according to Plaintiffs.
But Plaintiffs later argue that the banned features
increase the utility for self-defense — which is just another
way of saying that the features increase their lethality.
Plaintiffs make this explicit: “Where it is necessary
for a crime victim to shoot the aggressor, and lethal or
incapacitating injury will stop him, the lethality of the
defender’s firearm is a precondition to her ability end [sic]
the criminal attack.” (Pls.’ Br. at 22; Docket No. 23-1.) The
National Rifle Association of America, as amicus curiae,
make a similar argument, describing how the banned
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features improve a firearm’s usability. (NRA Br. at 10;
Docket No. 46.)
There thus can be no serious dispute that the very
features that increase a weapon’s utility for self-defense
also increase its dangerousness to the public at large. See,
e.g., McDonald, 130 S. Ct. at 3107 (Stevens, J., dissenting)
(“Just as [firearms] can help homeowners defend their
families and property from intruders, they can help thugs
and insurrectionists murder innocent victims.”). Pointing
to the benefits of these features to those who might
use them defensively, Plaintiffs argue that the SAFE
Act ought to be struck down. But under intermediate
scrutiny, this Court must give “substantial deference to
the predictive judgments of the legislature.” Kachalsky,
701 F.3d at 97. And “[i]n the context of firearm regulation,
the legislature is ‘far better equipped than the judiciary’
to make sensitive policy judgments (within constitutional
limits) concerning the dangers in carrying firearms and
the manner to combat those risks.” Id. (quoting Turner
Broad., 512 U.S. at 665).
To be sure, this Court’s deference is not without
bounds. New York must rely on evidence that “fairly
support[s]” its rationale in passing the law. City of Los
Angeles v. Alameda Books, Inc., 535 U.S. 425, 438, 122
S. Ct. 1728, 1736, 152 L. Ed. 2d 670 (2002). Here, New
York has met that burden; substantial evidence supports
its judgment that the banned features are unusually
dangerous, commonly associated with military combat
situations, and are commonly found on weapons used in
mass shootings.
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The recent mass shooting in Newtown, CT, which
prompted the quick passage of this law, was no exception.
The shooter armed himself with a .223-caliber Bushmaster
Model XM15 rifle and a 30-round magazine. See Connecticut
State Police Press Release, Jan. 18, 2013, available at
http://www.ct.gov/despp/cwp/view.asp?Q=517284 (“The
shooter used the Bushmaster .223 to murder 20 children
and six adults inside the school; he used a handgun to take
his own life inside the school. No other weapons were used
in this crime.”).
Of course, this is only one incident. But it is nonetheless
illustrative. Studies and data support New York’s view that
assault weapons are often used to devastating effect in
mass shootings. (See Koper Decl., ¶¶ 11-14; Zimring Decl.
¶¶ 15-22; Docket Nos. 67, 68). For example, an exhaustive
study of mass shootings in America, defined as the murder
of four or more people in a single incident, found that
there have been at least 62 mass shootings across the
country since 1982.14 Mark Follman, et al., A Guide to
Mass Shootings in America, Mother Jones, updated Feb.
27, 2013, http://www.motherjones.com/politics/2012/07/
mass-shootings-map. Frighteningly, “twenty-five of these
mass shootings have occurred since 2006, and seven of
them took place in 2012.” Id. In the mass shooting with
the most victims, at an Aurora, Colorado movie theater,
police say the shooter used an AR-15 type weapon until
its 100-round barrel magazine jammed. In all, the study
found that assault weapons, high-capacity magazines, or
both were used in over half of all mass shootings. Id.
14. The study excluded crimes involving armed robbery or
gang violence.
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The State points to other evidence as well. It suggests
that it should come as no surprise that assault weapons
produced carnage in Aurora and Newtown, as The Bureau
of Alcohol Tobacco and Firearms found that these weapons
“were designed for rapid fire, close quarter shooting
at human beings” — or, as the report called it, “mass
produced mayhem.” (ATF, Assault Weapons Profile, at
19 (1994), attached as Ex. 40.) The Supreme Court has
previously described the AR-15 as “the civilian version of
the military’s M-16 rifle.” Staples v. United States, 511 U.S.
600, 603, 114 S. Ct. 1793, 128 L. Ed. 2d 608 (1994). Indeed,
there is no dispute that the AR-15 type rifle derives from
a weapon designed for fully-automatic military use on the
battlefield. As Brain [sic] Siebel testified, the military
features of semiautomatic assault weapons “serve specific,
combat-functional ends” and are “designed to enhance
the capacity to shoot multiple human targets rapidly.”
(Testimony of Brian J. Siebel, Brady Center to Prevent
Gun Violence, at 1 (Oct. 1, 2008), attached as Ex. 29.) “The
net effect of these military combat features is a capability
for lethality — more wounds, more serious, in more
victims — far beyond that of firearms in general, including
other semiautomatic guns.” H.R. Rep. 103-489, at 19-20
(1994) (chronicling five years of congressional hearings on
semiautomatic assault weapons); (see Bruen Decl. ¶¶ 1326; Docket No. 66.) The Chief of Police for the Rochester
Police Department expresses similar sentiments, stating
that assault weapons “are designed for one purpose — to
efficiently kill numerous people.” (Shepard Decl., ¶ 14;
Docket No. 72). In other words, evidence suggests that
the banned features make a deadly weapon deadlier.
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And while there is not (and cannot be) a dispute that
the outlawed features make semiautomatic weapons easier
to use, New York identifies purposes of these features that
are particularly unnecessary for lawful use. Of course,
several of the banned features, like a grenade launcher,
bayonet mount, or a silencer, require no explanation.
Indeed, Plaintiffs do not explicitly argue that the Act’s
regulation of firearms with these features violates the
Second Amendment. But for the contested features, like
a pistol grip and thumbhole stock, New York points to
evidence that these features aid shooters when “spray
firing” from the hip. (Bruen Decl., ¶ 19); see Heller II,
670 F.3d at 1262-63 (quoting Siebel Testimony, supra). As
the Second Circuit has held, “This factor aims to identify
those rifles whose pistol grips are designed to make such
spray firing from the hip particularly easy.” Richmond
Boro Gun Club, Inc. v. City of New York, 97 F.3d 681,
685 (2d Cir. 1996). Folding and telescoping stocks aid
concealability and portability. (See Bruen Decl., ¶ 18; 2011
ATF Study at 9, attached as Ex. 10); see also Richmond
Boro, 97 F.3d at 684-85. A muzzle compensator reduces
recoil and muzzle movement caused by rapid fire. (Bruen
Decl., ¶ 20.)
And New York further points to evidence that AR-15
type rifles are “not generally recognized as particularly
suitable for or readily adaptable to sporting purposes,” nor
used frequently for self-defense. See Dep’t of Treasury,
Study on the Sporting Suitability of Modified Semiautomatic Assault Rifles, 38 (1998); Gary Kleck & Marc
Gertz, Armed Resistance to Crime: The Prevalence and
Nature of Self—Defense with a Gun, 86 J. Crim. L. &

146a
Appendix C
Criminology 150, 185 (1995) (revolvers and semi-automatic
pistols are together used almost 80% of the time in
incidents of self-defense with a gun).
What’s more, New York presents evidence that
its regulations will be effective. Drawing from his
comprehensive study of the 1994 federal ban (supra, at
21), Christopher Koper avows that the regulations will
reduce the stock of “dangerous weaponry” in New York
and are thus “likely to advance New York’s interests in
protecting its populace from the dangers of [] shootings.”
(Koper Decl., ¶ 65.) His analysis of the data “indicates
that the criminal use of assault weapons declined after
the federal assault weapons ban was enacted in 1994,
independently of trends in gun crime.” (Id.) Because New
York’s regulations are tighter than those in the federal
ban, he believes, quite reasonably, that the affect will be
greater. (Id., ¶ 60.)
For their part, Plaintiffs point to conflicting opinions
and argue that criminals will retain their assault weapons
while law-abiding citizens will be unable to acquire
them. They also argue that the ban is irrational because
there are numerous legal substitutes offering the same
firepower. Further, there is no dispute that semiautomatic
handguns are also often used in mass shootings. In fact,
according to the Follman study, handguns were used in
greater numbers than assault rifles.
But to survive intermediate scrutiny, the fit between
the governmental objective and the challenged regulation
need only be substantial, not perfect. And while these
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are legitimate considerations, “it is the legislature’s job,
not [this Court’s], to weigh conflicting evidence and make
policy judgments.” Kachalsky, 701 F.3d at 99. New York,
citing the undisputed potential for mass casualty that
assault weapons present, is empowered to take action to
reduce the quantity of such weapons in its state. See Nat’l
Rifle Ass’n, 700 F.3d at 211 (quoting Buckley v. Valeo,
424 U.S. 1, 105, 96 S. Ct. 612, 46 L. Ed. 2d 659 (1976))
(“It is well-settled that ‘a statute is not invalid under the
Constitution because it might have gone farther than it
did, that a legislature need not strike at all evils at the
same time, and that reform may take one step at a time,
addressing itself to the phase of the problem which seems
most acute to the legislative mind.’”). The ultimate merits
of this judgment remain to be seen, but, considering
especially that Plaintiffs themselves concede that the
banned features increase the lethality of firearms — or as
Brain [sic] Siebel has testified, that the military features of
semiautomatic assault weapons are “designed to enhance
the capacity to shoot multiple human targets rapidly” —
this Court finds that New York has satisfied its burden
to demonstrate a substantial link, based on reasonably
relevant evidence, between the SAFE Act’s regulation
of assault weapons and the compelling interest of public
safety that it seeks to advance.
2.

Large-capacity Magazines

The same finding is true for the ban on large-capacity
magazines. Indeed, the link between the SAFE Act’s
restrictions on large-capacity magazines and the state’s
interest in public safety is arguably even stronger here.
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Koper testifies that it is “particularly” the largecapacity magazine ban that will prevent shootings and
save lives. (Koper Decl., ¶ 65.) Indeed, large-capacity
magazines are used regularly in mass shootings — they
were used in more than half of the mass shootings since
1982. And, more troubling, their use is on the rise. In the
past year, guns with large-capacity magazines were used
in at least five of the six mass shootings. (Allen Decl.¶ 18;
Docket No. 69.)
Evidence also suggests that, quite simply, more
people die when a shooter has a large-capacity magazine.
According to analysis conducted by NERA Economic
Consulting, the average number of fatalities or injuries
per mass shooting more than doubles when a shooter uses
a large-capacity magazine. (Id., ¶ 20.) Similarly, a 2013
study of mass shootings over the past four years using
data collected by the FBI found that shooters who used
assault weapons, high-capacity magazines, or both shot
over twice as many people and killed 57% more people
than shooters who did not use these weapons. (Mayors
Against Illegal Guns, Analysis of Recent Mass Shootings,
February 22, 2013, attached as Ex. 39.)
Just as with assault weapons, Plaintiffs find policy
and judgment flaws in New York’s decision to ban largecapacity magazines. Mass shooters, argues Gary Kleck
in an affidavit submitted by Plaintiffs, often carry
multiple firearms. (Kleck Decl., at 5; Docket No. 23-9.)
So, according to Plaintiffs, any large-capacity-magazine
ban would be ineffective, or worse, would only affect
law-abiding citizens. But New York’s evidence — far
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more comprehensive than Plaintiffs’ — runs counter to
this presumption, and again, “[i]n the context of firearm
regulation, the legislature is ‘far better equipped than
the judiciary’ to make sensitive public policy judgments
(within constitutional limits) concerning the dangers
in carrying firearms and the manner to combat those
risks.” Kachalsky, 701 F.3d at 97 (quoting Turner Broad.
Sys., 512 U.S. at 665.) This Court’s role is “to assure
that, in formulating its judgments, New York has drawn
reasonable inferences based on substantial evidence.”
Id. (internal citations omitted). Though by no means a
panacea, in passing these provisions New York has made
a public policy judgment that draws reasonable inferences
from substantial evidence. It thus survives intermediate
scrutiny.
3.

Seven-round limit

The same cannot be said, however, about the sevenround limit. The SAFE Act adds New York Penal
Law § 265.37, which makes it “unlawful for a person
to knowingly possess an ammunition feeding device
where such device contains more than seven rounds of
ammunition.”15 Unlike the restrictions on assault weapons
15. The seven-round limit does not apply at:
an indoor or outdoor firing range located in or on
premises owned or occupied by a duly incorporated
organization organized for conservation purposes or
to foster proficiency in arms; at an indoor or outdoor
firing range for the purpose of firing a rifle or shotgun;
at a collegiate, olympic or target shooting competition
under the auspices of or approved by the national rifle
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and large-capacity magazines, the seven-round limit
cannot survive intermediate scrutiny.
It stretches the bounds of this Court’s deference to
the predictive judgments of the legislature to suppose
that those intent on doing harm (whom, of course, the
Act is aimed to stop) will load their weapon with only the
permitted seven rounds. In this sense, the provision is
not “substantially related” to the important government
interest in public safety and crime prevention.
Indeed, Heller found that the Second Amendment
right is at its zenith in the home; in particular, the Court
highlighted the right of a citizen to arm him or herself
for self-defense. But this provision, much more so than
with respect to the other provisions of the law, presents
the possibility of a disturbing perverse effect, pitting the
criminal with a fully-loaded magazine against the lawabiding citizen limited to seven rounds.
Although Plaintiffs make this type of argument with
respect to all aspects of the SAFE Act, the distinction here
is plain. This Court has ruled that New York is entitled to
regulate assault weapons and large-capacity magazines
under the principal presumption that the law will reduce
their prevalence and accessability in New York State,
and thus, inversely, increase public safety. (See Koper
Decl., ¶ 64) (restrictions in Safe Act will “help prevent the
association; or at an organized match sanctioned by the
international handgun metallic silhouette association.
N.Y. Penal Law § 265.20(a)(7-f).
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spread of particularly dangerous weaponry”). The ban on
the number of rounds a gun owner is permitted to load
into his 10-round magazine, however, will obviously have
no such effect because 10-round magazines remain legal.
As described above, the seven-round limit thus carries a
much stronger possibility of disproportionately affecting
law-abiding citizens.
Defendants contend, pointing to a study conducted
by the NRA, that the average citizen using his or her
weapon in self-defense expends only two bullets. (Allen
Decl.,¶¶ 12-15). Thus, New York argues, citizens do not
truly need more than seven rounds, and the restriction
minimizes the danger without hampering self-defense
capabilities. But as an initial matter, New York fails to
explain its decision to set the maximum at seven rounds,
which appears to be a largely arbitrary number. And
even if a person using a weapon in self-defense needs
only a few rounds, and even if that is a rational reason for
adopting the law, under intermediate scrutiny there must
a “substantial relation” between the means and the end.
The State’s justification for the law need not be perfect, but
it must be “exceedingly persuasive.” Windsor v. United
States, 699 F.3d 169, 185 (2d Cir. 2012) (quoting United
States v. Virginia, 518 U.S. 515, 533, 116 S. Ct. 2264, 135
L .Ed. 2d 735 (1996)); see Lederman v. N.Y. City Dep’t of
Parks & Recreation, 731 F.3d 199, 202 (2d Cir. 2013). This
peripheral rationale, which is possibly meant to protect
bystanders when a firearm is being discharged lawfully,
or victims of impromptu acts of violence, is largely
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unsupported by evidence before this Court. It thus fails
the more demanding test and must be stuck [sic] down.16
F. Vagueness
In addition to their Second Amendment arguments,
Plaintiffs also contend that various aspects of the SAFE
Act, mainly those describing the banned features, are
unconstitutionally vague. They contend, in other words,
that certain aspects of the law are void for vagueness.
The void-for-vagueness doctrine finds its roots in the
Due Process Clause of the United States Constitution, as
“[a]mong the most fundamental protections of due process
is the principle that no one may be required at peril of
life, liberty or property to speculate as to the meaning
of statutes.” Cunney v. Bd. of Trustees of Vill. of Grand
View, N.Y., 660 F.3d 612, 620 (2d Cir. 2011) (internal
modifications, quotation marks, and citations omitted).
Simply, “[a]ll are entitled to be informed as to what the
State commands or forbids.” Id.
“As generally stated, the void-for-vagueness doctrine
requires that a penal statute define the criminal offense
with sufficient definiteness that ordinary people can
understand what conduct is prohibited and in a manner
that does not encourage arbitrary and discriminatory
enforcement.” United States v. Rybicki, 354 F.3d 124, 129
16. In light of this ruling, this Court need not address
Plaintiffs’ alternative argument that the seven-round limit violates
the Equal Protection Clause.
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(2d Cir. 2003) (quoting Kolender v. Lawson, 461 U.S. 352,
357, 103 S. Ct. 1855, 75 L. Ed. 2d 903 (1983)).
The Supreme Court has cautioned, however, “that this
doctrine does not require ‘meticulous specificity’ from
every statute, as language is necessarily marked by a
degree of imprecision.” Thibodeau v. Portuondo, 486 F.3d
61, 66 (2d Cir. 2007) (quoting Grayned v. City of Rockford,
408 U.S. 104, 110, 92 S. Ct. 2294, 33 L. Ed. 2d 222 (1972)).
Finally, depending on the type of law and conduct
at issue, a statute may be challenged on vagueness
grounds either “as applied” or “on its face.” “Both types
of vagueness challenges require the inquiry described
above.” Id. at 67 (internal citation omitted). Here, because
the challenge is mounted “pre-enforcement,” or before
Plaintiffs have been charged with any crime under the
law, it is correctly categorized as a “facial challenge.” See
Richmond Boro, 97 F.3d at 686 (“It would be premature
to entertain [an as-applied] vagueness challenge . . . until
a broader use of the ordinance is actually initiated”); see
also Parker v. Levy, 417 U.S. 733, 759, 94 S. Ct. 2547, 41
L. Ed. 2d 439 (1974) (“[A] person to whom a statute may
constitutionally be applied will not be heard to challenge
that statute on the ground that it may conceivably be
applied unconstitutionally to others, in other situations not
before the Court.”). But “[a] facial challenge to a legislative
Act is, of course, the most difficult challenge to mount
successfully, since the challenger must establish that no
set of circumstances exists under which the Act would be
valid.” United States v. Salerno, 481 U.S. 739, 745, 107 S.
Ct. 2095, 2100, 95 L. Ed. 2d 697 (1987) (emphasis added).
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A three-member plurality of the Supreme Court,
however, has also set forth a somewhat different test,
finding that when a criminal law with no mens rea
requirement is the subject of the challenge and “[w]hen
vagueness permeates the text of such a law, it is subject
to facial attack.” City of Chicago v. Morales, 527 U.S.
41, 119 S. Ct. 1849, 144 L.Ed. 2d 67 (1999) (Stevens, J.).
The Second Circuit, highlighting the unsettled nature
of this area of law, has declined to express a preference
for either the “no-set-of-circumstances” or “permeatedwith-vagueness” standard. Rybicki, 354 F.3d at 132 n. 3
(en banc).
It is unclear whether the challenged provisions here
lack a mens rea requirement to a degree that would
trigger the latter test; but it is no matter, as this Court
finds that the outcome is the same regardless of the
standard applied.
Plaintiffs’ vagueness challenge concerns the following
10 aspects of the SAFE Act:
• “conspicuously protruding” pistol grip
• threaded barrel
• magazine-capacity restrictions
• five-round shotgun limit
• “can be readily restored or converted”
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• the “and if” clause of N.Y. Penal Law § 265.36
• muzzle “break”
• “version” of automatic weapon
• manufactured weight
• commercial transfer
This Court will explain and address each in turn.
1.

The “conspicuously protruding” pistol grip

Penal Law § 265.00 regulates semiautomatic weapons
that have a “pistol grip that protrudes conspicuously
beneath the action of the weapon.” Plaintiffs assert that
an ordinary person would not know whether a pistol grip
“conspicuously protrudes” beneath a weapon.
The Second Circuit, however, has already found that
this provision is not unconstitutionally vague, at least as
analyzed under the “no-set-of-circumstances” test. In
Richmond Boro Gun Club, the Second Circuit addressed
a New York City law that criminalizes, in much the same
way as the SAFE Act, possession or transfer of assault
weapons. 97 F.3d 681. The law at issue there, Local Law
78, also employs a one-feature test and bans semiautomatic
rifles and shotguns that have, among other features, a
“pistol grip that protrudes conspicuously beneath the
action of the weapon.”
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In that case, the plaintiff sued New York City, arguing
that this provision and others were unconstitutionally
vague. The Appeals Court found that “Plaintiff’s facial
vagueness challenge is plainly without merit” because,
among other reasons, “it is obvious in this case that
there exist numerous conceivably valid applications of
Local Law 78.” Id. at 684. Relying on evidence that is
also present in this case (such as depictions of rifles with
conspicuously protruding pistol grips), the circuit court
found the plaintiff’s argument regarding the “conspicuously
protruding pistol grip” to be “disingenuous.” Id. at 685.
Although the Second Circuit was proceeding under
the assumption that Local Law 78 did not implicate a
“fundamental right,” Plaintiffs here have not identified
any compelling reason to depart from this precedent.17
17. National Shooting Sports Foundation, Inc., as amicus
curiae, argue that a more stringent test should apply because
the right to firearm ownership is, as we now know, fundamental.
As an initial matter, however, amicus does not specify what test
it advocates. Moreover, to the extent amicus asks this Court to
apply the “overbreadth doctrine,” the Supreme Court has never
recognized the doctrine outside the limited context of the First
Amendment. Further, while the Court has recognized a “less
strict” test in some situations, such a situation is not present here
and this Court has not considered the law under this relaxed
standard. See Village of Hoffman Estates v. Flipside, Hoffman
Estates, Inc., 455 U.S. 498, 102 S. Ct. 1186, 71 L. Ed. 2d 362
(1982) (a “less strict” standard applies to economic regulation).
Indeed, the “more stringent analysis” applies “when examining
laws that impose criminal penalties.” Thibodeau, 486 F.3d at 66;
see also Arriaga v. Mukasey, 521 F.3d 219, 222-23 (2d Cir. 2008)
(“The ‘void for vagueness’ doctrine is chiefly applied to criminal
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Further, even under the “permeated-with-vagueness”
standard, which was articulated after the Richmond
Boro decision, this provision still survives. Under this
standard “a law must at a minimum be ‘vague in the vast
majority of its applications’ to be facially vague.” United
States v. Awan, 459 F. Supp. 2d 167, 180 (E.D.N.Y. 2006)
(quoting Doctor John’s, Inc. v. City of Roy, 465 F.3d 1150,
1152 (10th Cir. 2006)). That is not the case here — as
the Richmond Boro court noted, there are a significant
number of applications where this provision is not vague.
97 F.3d at 684-85. Accordingly, this provision will not be
struck for vagueness.
2.

The threaded barrel

Penal Law § 265.00 also regulates semiautomatic
weapons that have a “threaded barrel designed to
accommodate a flash suppressor, muzzle break, or muzzle
compensator.” Plaintiffs assert that an ordinary person
could not know whether a threaded barrel is “designed”
to accommodate the outlawed attachments.
But like the pistol grip, the Second Circuit in Richmond
Boro has already found that the phrase “threaded barrel
designed to accommodate a flash suppressor” is not vague.
Id. at 683. It rejected the plaintiff’s argument with respect
to the outlawed “threaded barrel” because “when the
statute is applied to firearms advertised to include parts
identified as bayonet mounts, flash suppressors, barrel
legislation. Laws with civil consequences receive less exacting
vagueness scrutiny.”).

158a
Appendix C
shrouds, or grenade launchers,” there is “certainly” no
vagueness. Id.
Even if this were not binding precedent, this Court
finds the term to be sufficiently clear. Accordingly, this
provision will not be struck for vagueness.
3.

Magazine-capacity restrictions

Plaintiffs contend that the 10 -round magazine
restriction, found at N.Y. Penal Law § 265.00(23), is vague
when applied to tubular magazines, because the capacity
of such a magazine varies with the length of the cartridge.
This challenge must fail because, as is evident from
Plaintiffs’ argument, this provision is only possibly
vague when applied to a specific use. When applied to
non-tubular magazines, the restriction is not vague. (See
Bruen Decl., ¶ 30.) Plaintiffs do not argue otherwise.
Because the provision is neither impermissibly vague in
all its applications, nor permeated with vagueness, this
challenge must fail.
4.

The five-round shotgun limit

Plaintiffs further argue that the language excluding
“semiautomatic shotgun[s] that cannot hold more than five
rounds of ammunition in a fixed or detachable magazine”
from the definition of assault weapons is vague because
shotgun shells come in various lengths. See § 265.00(22)
(g)(iii).
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But this challenge fails for the same reason: it is
only possibly vague when applied to a specific use. When
applied to a standard-length shell, the restriction is not
vague. Thus, this language will also not be stricken for
vagueness.
5.

“Can be readily restored or converted”

The SAFE Act not only criminalizes magazines
that have the capacity to accept more than 10 rounds of
ammunition, it also outlaws any magazine that “can be
readily restored or converted to accept” more than 10
rounds of ammunition. N.Y. Penal Law §§ 265.00(23),
265.02(8), 265.36, 265.37. Plaintiffs contend that this
language is impermissibly vague because it is unclear
what is meant by “readily,” which, they contend, is a purely
subjective criterion.
This language has been in existence since the 1994
federal ban, and was adopted by New York in its 2000
assault weapons ban. While that does not, in itself, render
the language sufficiently clear, Plaintiffs have presented
no evidence that there has been any confusion on this issue
in the many years of its existence.
Although this Court is sympathetic to Plaintiffs’
concerns, this provision reflects the limitations of our
language more than poor draftsmanship. In this sense,
this Court agrees with the District of New Jersey, which,
addressing similar language and relying in part on the
Second Circuit’s decision in Richmond Boro, held:
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Surely the Legislature, intent on reaching
assault weapons which could be altered in minor
ways or disassembled to avoid the purview of the
other assault weapon definitions, did not have to
specify in hours and minutes and with reference
to specific tools and degrees of knowledge the
parameters of what ‘readily assembled’ means.
The precision in drafting which plaintiffs
demand is neither constitutionally required nor
perhaps even possible or advisable given the
confines of language in which we all operate.
Coal. of N.J. Sportsmen, Inc. v. Whitman, 44 F. Supp. 2d
666, 681 (D.N.J. 1999).
Here, “[t]he words of this provision are marked by
flexibility and reasonable breadth, rather than meticulous
specificity, but [this Court] think[s] it is clear what the
ordinance as a whole prohibits” — namely, magazines that
can be easily restored to violate the law. Accordingly, this
provision is not unconstitutionally vague. See Grayned v.
City of Rockford, 408 U.S. 104, 110, 92 S. Ct. 2294, 2300,
33 L. Ed. 2d 222 (1972) (citations and quotations marks
omitted).
6.

The “and if” clause of Penal Law § 265.36

New York Penal Law § 265.36 provides, in relevant
part, that:
It shall be unlawful for a person to knowingly
possess a large capacity ammunition feeding
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dev ice manufactured before September
thirteenth, nineteen hundred ninety-four, and
if such person lawfully possessed such large
capacity feeding device before the effective
date of the chapter of the laws of two thousand
thirteen which added this section, that has a
capacity of, or that can be readily restored or
converted to accept, more than ten rounds of
ammunition.
Plaintiffs concede that this Section “is clear in
making it unlawful to knowingly possess a large capacity
ammunition feeding device manufactured before
September 13, 1994.” (Pls.’ Br. at 42; Docket No. 114).
They contend only that the remainder of the paragraph
should be stricken.
Plaintiffs correctly note that the clause beginning
with “and if” is unintelligible. Although Defendants
contend that this is simply a “grammatical error” and the
meaning of the provision, when read as a whole, remains
apparent despite the error, this Court cannot agree.
The error is more substantial than a mere mistake in
grammar. Rather, the “and if” clause is incomplete and
entirely indecipherable; in short, it requires an ordinary
person to “speculate as to” its meaning. See Cunney,
660 F.3d at 620. This clause must therefore be stricken
as unconstitutionally vague. Id. The preceding clause,
however, is not challenged, and will remain.18
18. Section 265.36 contains two subsequent error-free
paragraphs. Those are also unchallenged, and will remain.
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7.

Muzzle “break”

When properly attached to a firearm, a muzzle brake
reduces recoil. The SAFE Act, however, regulates muzzle
“breaks.” See N.Y. Penal Law § 265.00(22)(a)(vi). Although
New York contends that this is a simple oversight in
drafting, and that it intended to refer to muzzle “brakes,”
it has provided no evidence suggesting that this was the
legislature’s intent. In any event, “[b]ecause construction
of a criminal statute must be guided by the need for fair
warning, it is rare that legislative history or statutory
policies will support a construction of a statute broader
than that clearly warranted by the text.” Crandon v.
United States, 494 U.S. 152, 160, 110 S. Ct. 997, 108 L. Ed.
2d 132 (1990). Indeed, “[l]egislatures and not courts should
define criminal activity.” McBoyle v. United States, 283
U.S. 25, 27, 51 S. Ct. 340, 75 L. Ed. 816 (1931) (Holmes,
J.). This Court’s job is to “presume that a legislature says
in a statute what it means and means in a statute what it
says there.” Conn. Nat’l Bank v. Germain, 503 U.S. 249,
253-54, 112 S. Ct. 1146, 117 L. Ed. 2d 391 (1992). Of course
here, the word “break” has its own meaning, distinct
from its homophone “brake.” And there is no dispute that
there is no accepted meaning to the term “muzzle break.”
Both sides agree that it is, quite simply, meaningless.
Consequently, an ordinary person cannot be “informed
as to what the State commands or forbids.” See Cunney,
660 F.3d at 620. All references to muzzle “break” must
therefore be stricken.
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8.

“Version” of an automatic weapon

New York Penal Law § 265.00(22)(c)(viii) regulates
semiautomatic pistols that have an ability to accept
a detachable magazine and that are “semiautomatic
version[s] of an automatic rifle, shotgun or firearm.”
This Court also finds this language to be excessively
vague, as an ordinary person cannot know whether any
single semiautomatic pistol is a “version” of an automatic
one.
New York argues that some courts, referencing
certain firearms, have called them “versions” of automatic
weapons. See, e.g., Staples, 511 U.S. at 614 (referring to the
AR-15 rifle as the civilian version of the M-16 automatic
rifle). But that alone is insufficient to adequately inform an
ordinary gun owner whether his or her specific weapon is
a version of an automatic weapon. The statute provides no
criteria to inform this determination, and, aside from the
largely irrelevant citations to case law, New York fails to
point to any evidence whatsoever that would lend meaning
to this term. Thus, it not only fails to provide fair warning,
but also “encourag[es] arbitrary and discriminatory
enforcement.” Section 265.00(22)(c)(viii) must therefore
be stricken as unconstitutionally vague.
9.

Manufactured weight

New York Penal Law § 265.00(22)(c)(vii) regulates
semiautomatic pistols that have an ability to accept a
detachable magazine and that have a manufactured weight
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of fifty ounces or more when unloaded. Plaintiffs claim that
the term “manufactured weight” is vague. But this Court
finds that the term has a plain and commonly-accepted
meaning, and that this meaning provides sufficient notice
to the ordinary person. This challenge is rejected.
10. Commercial transfer
Plaintiffs also claim that the term “commercial
transfer” is vague as used in N.Y. Penal Law § 400.03(7),
which outlaws any commercial transfer of a firearm or
ammunition unless a licensed dealer in firearms or a
registered seller of ammunition acts an [sic] intermediary.
Once again, however, this Court finds the term has an
ordinary and commonly-accepted meaning. Accordingly,
this Court will not strike it as vague.
G. Dormant Commerce Clause
Last, Plaintiffs argue that a portion of the SAFE Act
violates the so-called “dormant” aspect of the Commerce
Clause.
That portion, Section 50, effectively bans ammunition
sales over the Internet and imposes a requirement that an
ammunition transfer “must occur in person.” Plaintiffs,
including those who allege that they would continue to
buy ammunition online from out-of-state dealers if not for
the law, contend that this violates the Commerce Clause,
which provides that “Congress shall have Power . . . [t]o
regulate Commerce with foreign Nations, and among the
several States.” U.S. Const. art. I, § 8, cl. 3. As the Second

165a
Appendix C
Circuit has astutely observed, “[i]t is well established
that the affirmative implies the negative, and that the
Commerce Clause establishes a ‘dormant’ constraint on
the power of the states to enact legislation that interferes
with or burdens interstate commerce.” Arnold’s Wines,
Inc. v. Boyle, 571 F.3d 185, 188 (2d Cir. 2009). Thus, “[t]he
negative or dormant implication of the Commerce Clause
prohibits state taxation or regulation that discriminates
against or unduly burdens interstate commerce and
thereby impedes free private trade in the national
marketplace.” Gen. Motors Corp. v. Tracy, 519 U.S. 278,
287, 117 S. Ct. 811,136 L. Ed. 2d 761 (1997) (internal
quotation marks, brackets, and citations omitted).
Initially, Defendants contend that this Court should
not address the merits of this challenge; they argue
that because the provision at issue is not effective until
January 15, 2014, Plaintiffs’ Commerce Clause claim is
not ripe and should be dismissed under Federal Rule of
Civil Procedure 12(b)(1).19
19. Defendants do not seek dismissal on the related issue
of standing, but this Court notes that Plaintiffs allege that they
currently buy ammunition from out-of-state dealers. Under
the Act, Plaintiffs will be foreclosed from doing so. As with the
discussion regarding the possession of firearms and ammunition,
this assertion is adequate to establish standing for this particular
claim because Plaintiffs are forced to choose between refraining
from making purchases that are not “face-to-face,” or subjecting
themselves to prosecution. See Humanitarian Law Project, 130 S.
Ct. at 2717; see also Gen. Motors Corp., 519 U.S. at 286 (customers
of class that has allegedly been discriminated against in violation
of dormant Commerce Clause have standing); Am. Booksellers
Found. v. Dean, 342 F.3d 96, 101 (2d Cir. 2003) (plaintiffs had
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The ripeness doctrine, “drawn both from Article
III limitations on judicial power and from prudential
reasons for refusing to exercise jurisdiction,” protects
the government from “judicial interference until a []
. . . decision has been formalized and its effects felt in
a concrete way by the challenging parties.” Nat’l Park
Hospitality Ass’n v. Dep’t of Interior, 538 U.S. 803,
808, 123 S. Ct. 2026, 155 L. Ed. 2d 1017 (2003) (internal
citations omitted); Abbott Labs. v. Gardner, 387 U.S.
136, 148-49, 87 S. Ct. 1507, 1515, 18 L. Ed. 2d 681 (1967),
overruled on other grounds, Califano v. Sanders, 430
U.S. 99, 97 S. Ct. 980, 51 L. Ed. 2d 192 (1977). New York
does not identify whether it seeks dismissal on Article
III or prudential grounds, but this Court finds that the
facts demonstrate a “concrete dispute affecting cognizable
current concerns of the parties” sufficient to satisfy
constitutional ripeness. See N.Y. Civil Liberties Union
v. Grandeau, 528 F.3d 122, 131 (2d Cir. 2008) (internal
citation omitted). Indeed, pre-enforcement review of the
validity of a statute or regulation is warranted “principally
when an individual would, in the absence of court review,
be faced with a choice between risking likely criminal
prosecution entailing serious consequences, or forgoing
potentially lawful behavior.” Thomas v. City of New York,
143 F.3d 31, 35 (2d Cir. 1998). That is the case here.
Thus, the only issue is one of prudential ripeness.
“A case held not to be prudentially ripe reflects a court’s
standing to bring dormant Commerce Clause claim because
“[i]n th[at] case, the choice that the statute present[ed] to plaintiffs
— censor their communications or risk prosecution — plainly
present[ed] a ‘realistic danger’ of ‘direct injury’”).
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judgment that the case would ‘be better decided later.’”
Ehrenfeld v. Mahfouz, 489 F.3d 542, 546 (2d Cir. 2007).
Challenges of this sort require courts to engage in a
two-part inquiry, related to the Article III inquiry,
that evaluates “both the fitness of the issues for judicial
decision and the hardship to the parties of withholding
court consideration.” Abbott Labs., 387 U.S. at 149;
Grandeau, 528 F.3d at 132.
The first step “is concerned with whether the issues
sought to be adjudicated are contingent on future events or
may never occur,” while the second step asks “whether and
to what extent the parties will endure hardship if decision
is withheld.” Grandeau, 528 F.3d at 132, 134 (internal
citations and quotation marks omitted). In assessing the
possibility of hardship, courts “ask whether the challenged
action creates a direct and immediate dilemma for the
parties.” Id.
Here, this Court finds that both facets of the
prudential-ripeness requirement are met. Plaintiffs raise
a purely legal question, unconnected to “future events
that may never occur.” And Plaintiffs have sufficiently
demonstrated that the impending effective date for the
law imposes a direct and immediate dilemma, as Plaintiffs
must prepare to comply with the law’s new requirements.
See New York v. United States, 505 U.S. 144, 175, 112 S. Ct.
2408, 120 L. Ed.2d 120 (1992) (issue ripe for review where
plaintiff had to take action to avoid the consequences
of a provision with an effective date several years off).
Plaintiffs’ claim of hardship is further buttressed by the
fact that the law creates new obligations and subjects those
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failing to comply to civil and criminal liability. C.f. Nat’l
Park, 538 U.S. at 809 (claim not ripe because regulation
at issue did “not command anyone to do anything or to
refrain from doing anything[,] . . . subject anyone to any
civil or criminal liability,” nor create “legal rights or
obligations”) (modifications omitted).
Having determined that Plaintiffs’ claim is ripe for
review, the Court will move to the merits.
Under dormant Commerce Clause jurisprudence, a
challenged provision is likewise analyzed under a twoprong test: First, this Court asks whether the ordinance
“discriminates” against interstate commerce. If it
does, this Court will apply the strictest scrutiny to the
ordinance. If it does not, this Court proceeds to “balance”
the ordinance’s “incidental” burdens on interstate
commerce against its “putative local benefits.” See BrownForman Distillers Corp. v. N.Y. State Liquor Auth., 476
U.S. 573, 579, 106 S. Ct. 2080, 90 L. Ed. 2d 552 (1986);
Pike v. Bruce Church, Inc., 397 U.S. 137, 142, 90 S. Ct.
844, 25 L. Ed. 2d 174 (1970).
Undertaking that analysis, this Court finds that the
face-to-face requirement does not run afoul of the dormant
Commerce Clause. The Second Circuit addressed a
remarkably similar issue in Brown & Williamson Tobacco
Corp. v. Pataki, 320 F.3d 200, 213 (2d Cir. 2003). There, the
plaintiffs alleged that a New York law prohibiting cigarette
sellers from shipping and transporting cigarettes directly
to New York consumers violated the dormant Commerce
Clause. The Second Circuit disagreed, holding that the
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statute imposed burdens on in-state and out-of-state
dealers alike and that, contrary to the plaintiffs’ argument
and the district court’s holding, it did not effectively forbid
out-of-state dealers from selling cigarettes in New York
state; instead, it eliminated all sales not made face-to-face,
regardless of the seller’s place of business.
The Brown court then went on to find that whatever
additional costs the statute imposed were only “incidental
effects on interstate commerce” and that the statute
passed constitutional muster under the Pike balancing
test. Id. at 216-17.
The same is true here. As in Brown, Section 50 of the
SAFE Act applies restrictions evenhandedly between
in-state and out-of-state arms and ammunition dealers.
It does not create a “monopoly” for New York dealers,
as Plaintiffs argue; instead (and again like Brown) it
eliminates the direct sale of ammunition to New Yorkers
no matter the seller’s place of business. As the Brown
court found with regard to cigarettes, even assuming
that the only way an out-of-state dealer could legally
sell ammunition to New York consumers is to establish a
brick-and-mortar outlet in New York, so too must in-state
sellers. And, even if it is costly and burdensome for outof-state dealers “to establish brick-and-mortar outlets in
New York, that is insufficient to establish a discriminatory
effect.” See Brown, 320 F.3d at 212; see also Exxon Corp.
v. Governor of Maryland, 437 U.S. 117, 125, 98 S. Ct. 2207,
2214, 57 L. Ed. 2d 91 (1978) (even if a statute’s burdens fall
solely on interstate companies, this “does not lead, either
logically or as a practical matter, to a conclusion that the
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State is discriminating against interstate commerce at
the retail level”).
Having determined that the statute regulates
evenhandedly with only incidental effects on interstate
commerce, this Court must uphold the law unless the
burden imposed on interstate commerce is clearly
excessive in relation to a legitimate local public interest.
See Pike, 397 U.S. at 142; USA Recycling, Inc. v. Town of
Babylon, 66 F.3d 1272, 1287 (2d Cir. 1995).
This provision is plainly intended to further a
legitimate and important public interest: preventing those
prohibited from purchasing ammunition from doing so
online, especially in mass quantities, by requiring sellers
to confirm the identity of a buyer through inspection of
valid photo identification. (See Gov.’s Memo in Support, at
7.) If, like here, “a legitimate local purpose is found, then
the question becomes one of degree. And the extent of
the burden that will be tolerated will of course depend on
the nature of the local interest involved, and on whether
it could be promoted as well with a lesser impact on
interstate activities.” Pike, 397 U.S. at 142. Although
Plaintiffs argue that New York’s goal can be achieved
through other means (such as electronic background
checks), Plaintiffs offer no evidence on this point, and
have thus have failed to raise a triable issue of fact — as
is their obligation — that the law “places a burden on
interstate commerce that is ‘clearly excessive in relation
to the putative local benefits.” See Town of Southold v.
Town of E. Hampton, 477 F.3d 38, 47 (2d Cir. 2007) (If the
challenging party cannot show discrimination . . . it must
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demonstrate that the law “places a burden on interstate
commerce that is ‘clearly excessive in relation to the
putative local benefits’”). Accordingly, Plaintiffs’ motion
on this ground is denied and Defendants’ is granted.
IV. CONCLUSION
“Our Constitution is designed to maximize individual
freedoms within a framework of ordered liberty.” Kolender
v. Lawson, 461 U.S. 352, 357, 103 S. Ct. 1855, 1858, 75 L.
Ed. 2d 903 (1983). In Heller and McDonald, the Supreme
Court found that the right to “keep and bear arms,”
enshrined in the Second Amendment, was among those
individual freedoms. But the Court also noted that the
right was not unlimited. Drawing from post-Heller rulings
that have begun to settle the vast terra incognita left by
the Supreme Court, this Court finds that the challenged
provisions of the SAFE Act — including the Act’s
definition and regulation of assault weapons and its ban on
large-capacity magazines — further the state’s important
interest in public safety, and do not impermissibly infringe
on Plaintiffs’ Second Amendment rights. But, the sevenround limit fails the relevant test because the purported
link between the ban and the State’s interest is tenuous,
strained, and unsupported in the record.
Further, three aspects of the law — the “and if” clause
of N.Y. Penal Law § 265.36, the references to muzzle
“breaks” in N.Y. Penal Law § 265.00(22)(a)(vi), and the
regulation with respect to pistols that are “versions” of
automatic weapons in N.Y. Penal Law § 265.00(22)(c)(viii)
— must be stricken because they do not adequately inform
an ordinary person as to what conduct is prohibited.

172a
Appendix C
Finally, because the SAFE Act’s requirement that
all ammunition sales be conducted in-person does not
unduly burden interstate commerce, it does not violate
the Commerce Clause.
V. ORDERS
IT HEREBY IS ORDERED, that Plaintiffs’ Motion
for Summary Judgment (Docket No. 113) is GRANTED
in part and DENIED in part.
FURTHER, that Plaintiffs’ Motion for a Preliminary
Injunction (Docket No. 23) is DENIED as moot.
FURTHER, that New York State Defendants’ Motion
for Summary Judgment and Motion to Dismiss (Docket
No. 64) is GRANTED in part and DENIED in part.
FURTHER, that Gerald Gill’s Motion for Summary
Judgment and Motion to Dismiss (Docket No. 70) is
GRANTED in part and DENIED in part.
FURTHER, the Clerk of the Court is directed to
close this case.
SO ORDERED.
Dated: December 31, 2013
Buffalo, New York
/s/ William M. Skretny
WILLIAM M. SKRETNY
Chief Judge
United States District Court
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APPENDIX D — CONSTITUTIONAL
PROVISIONS
AND STATUTES INVOLVED
U.S. Const. amend. II
A well regulated Militia, being necessary to the security
of a free State, the right of the people to keep and bear
Arms, shall not be infringed.
U.S. Const. amend. XIV, § 1
All persons born or naturalized in the United States,
and subject to the jurisdiction thereof, are citizens of the
United States and of the State wherein they reside. No
State shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United
States; nor shall any State deprive any person of life,
liberty, or property, without due process of law; nor deny
to any person within its jurisdiction the equal protection
of the laws.
Conn. Gen. Stat. §§ 53-202a through -202f,
-202h through -202i, -202m through -202o,
and 202-w through 202-x
§ 53-202a. Assault weapons: Definitions
As used in this section and sections 53-202b to 53-202k,
inclusive:
(1) “Assault weapon” means:
(A) (i) Any selective-fire firearm capable of fully automatic,
semiautomatic or burst fi re at the option of the user or any
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of the following specified semiautomatic firearms: Algimec
Agmi; Armalite AR-180; Australian Automatic Arms
SAP Pistol; Auto-Ordnance Thompson type; Avtomat
Kalashnikov AK-47 type; Barrett Light-Fifty model
82A1; Beretta AR-70; Bushmaster Auto Rifle and Auto
Pistol; Calico models M-900, M-950 and 100-P; Chartered
Industries of Singapore SR-88; Colt AR-15 and Sporter;
Daewoo K-1, K-2, Max-1 and Max-2; Encom MK-IV, MP-9
and MP-45; Fabrique Nationale FN/FAL, FN/LAR, or
FN/FNC; FAMAS MAS 223; Feather AT-9 and Mini-AT;
Federal XC-900 and XC-450; Franchi SPAS-12 and LAW12; Galil AR and ARM; Goncz High-Tech Carbine and
High-Tech Long Pistol; Heckler & Koch HK-91, HK-93,
HK-94 and SP-89; Holmes MP-83; MAC-10, MAC-11 and
MAC-11 Carbine type; Intratec TEC-9 and Scorpion; Iver
Johnson Enforcer model 3000; Ruger Mini-14/5F folding
stock model only; Scarab Skorpion; SIG 57 AMT and 500
series; Spectre Auto Carbine and Auto Pistol; Springfield
Armory BM59, SAR-48 and G-3; Sterling MK-6 and MK7; Steyr AUG; Street Sweeper and Striker 12 revolving
cylinder shotguns; USAS-12; UZI Carbine, Mini-Carbine
and Pistol; Weaver Arms Nighthawk; Wilkinson “Linda”
Pistol;
(ii) A part or combination of parts designed or intended
to convert a fi rearm into an assault weapon, as defined in
subparagraph (A)(i) of this subdivision, or any combination
of parts from which an assault weapon, as defi ned in
subparagraph (A)(i) of this subdivision, may be rapidly
assembled if those parts are in the possession or under
the control of the same person;

175a
Appendix D
(B) Any of the following specified semiautomatic centerfire
rifles, or copies or duplicates thereof with the capability of
any such rifles, that were in production prior to or on April
4, 2013: (i) AK-47; (ii) AK-74; (iii) AKM; (iv) AKS-74U; (v)
ARM; (vi) MAADI AK47; (vii) MAK90; (viii) MISR; (ix)
NHM90 and NHM91; (x) Norinco 56, 56S, 84S and 86S;
(xi) Poly Technologies AKS and AK47; (xii) SA 85; (xiii)
SA 93; (xiv) VEPR; (xv) WASR-10; (xvi) WUM; (xvii) Rock
River Arms LAR-47; (xviii) Vector Arms AK-47; (xix) AR10; (xx) AR-15; (xxi) Bushmaster Carbon 15, Bushmaster
XM15, Bushmaster ACR Rifles, Bushmaster MOE Rifles;
(xxii) Colt Match Target Rifles; (xxiii) Armalite M15;
(xxiv) Olympic Arms AR-15, A1, CAR, PCR, K3B, K30R,
K16, K48, K8 and K9 Rifles; (xxv) DPMS Tactical Rifles;
(xxvi) Smith and Wesson M&P15 Rifles; (xxvii) Rock
River Arms LAR-15; (xxviii) Doublestar AR Rifles; (xxix)
Barrett REC7; (xxx) Beretta Storm; (xxxi) Calico Liberty
50, 50 Tactical, 100, 100 Tactical, I, I Tactical, II and II
Tactical Rifles; (xxxii) Hi-Point Carbine Rifles; (xxxiii)
HK-PSG-1; (xxxiv) Kel-Tec Sub-2000, SU Rifles, and RFB;
(xxxv) Remington Tactical Rifle Model 7615; (xxxvi) SAR8, SAR-4800 and SR9; (xxxvii) SLG 95; (xxxviii) SLR 95
or 96; (xxxix) TNW M230 and M2HB; (xl) Vector Arms
UZI; (xli) Galil and Galil Sporter; (xlii) Daewoo AR 100
and AR 110C; (xliii) Fabrique Nationale/FN 308 Match
and L1A1 Sporter; (xliv) HK USC; (xlv) IZHMASH Saiga
AK; (xlvi) SIG Sauer 551-A1, 556, 516, 716 and M400 Rifles;
(xlvii) Valmet M62S, M71S and M78S; (xlviii) Wilkinson
Arms Linda Carbine; and (xlix) Barrett M107A1;
(C) Any of the following specified semiautomatic pistols,
or copies or duplicates thereof with the capability of any
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such pistols, that were in production prior to or on April
4, 2013: (i) Centurion 39 AK; (ii) Draco AK-47; (iii) HCR
AK-47; (iv) IO Inc. Hellpup AK-47; (v) Mini-Draco AK-47;
(vi) Yugo Krebs Krink; (vii) American Spirit AR-15; (viii)
Bushmaster Carbon 15; (ix) Doublestar Corporation AR;
(x) DPMS AR-15; (xi) Olympic Arms AR-15; (xii) Rock
River Arms LAR 15; (xiii) Calico Liberty III and III
Tactical Pistols; (xiv) Masterpiece Arms MPA Pistols and
Velocity Arms VMA Pistols; (xv) Intratec TEC-DC9 and
AB-10; (xvi) Colefi re Magnum; (xvii) German Sport 522
PK and Chiappa Firearms Mfour-22; (xviii) DSA SA58
PKP FAL; (xix) I.O. Inc. PPS-43C; (xx) Kel-Tec PLR-16
Pistol; (xxi) Sig Sauer P516 and P556 Pistols; and (xxii)
Thompson TA5 Pistols;
(D) Any of the following semiautomatic shotguns, or
copies or duplicates thereof with the capability of any such
shotguns, that were in production prior to or on April 4,
2013: All IZHMASH Saiga 12 Shotguns;
(E) Any semiautomatic firearm regardless of whether such
fi rearm is listed in subparagraphs (A) to (D), inclusive, of
this subdivision, and regardless of the date such fi rearm
was produced, that meets the following criteria:
(i) A semiautomatic, centerfi re rifle that has an ability to
accept a detachable magazine and has at least one of the
following:
(I) A folding or telescoping stock;
(II) Any grip of the weapon, including a pistol grip, a
thumbhole stock, or any other stock, the use of which
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would allow an individual to grip the weapon, resulting in
any finger on the trigger hand in addition to the trigger
finger being directly below any portion of the action of
the weapon when fi ring;
(III) A forward pistol grip;
(IV) A flash suppressor; or
(V) A grenade launcher or flare launcher; or
(ii) A semiautomatic, centerfi re rifle that has a fi xed
magazine with the ability to accept more than ten rounds;
or
(iii) A semiautomatic, centerfi re rifle that has an overall
length of less than thirty inches; or
(iv) A semiautomatic pistol that has an ability to accept a
detachable magazine and has at least one of the following:
(I) An ability to accept a detachable ammunition magazine
that attaches at some location outside of the pistol grip;
(II) A threaded barrel capable of accepting a flash
suppressor, forward pistol grip or silencer;
(III) A shroud that is attached to, or partially or completely
encircles, the barrel and that permits the shooter to fi re
the fi rearm without being burned, except a slide that
encloses the barrel; or
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(IV) A second hand grip; or
(v) A semiautomatic pistol with a fi xed magazine that has
the ability to accept more than ten rounds; or
(vi) A semiautomatic shotgun that has both of the following:
(I) A folding or telescoping stock; and
(II) Any grip of the weapon, including a pistol grip, a
thumbhole stock, or any other stock, the use of which
would allow an individual to grip the weapon, resulting in
any finger on the trigger hand in addition to the trigger
finger being directly below any portion of the action of the
weapon when fi ring; or
(vii) A semiautomatic shotgun that has the ability to accept
a detachable magazine; or
(viii) A shotgun with a revolving cylinder; or
(ix) Any semiautomatic fi rearm that meets the criteria set
forth in subdivision (3) or (4) of subsection (a) of section
53-202a of the general statutes, revision of 1958, revised
to January 1, 2013; or
(F) A part or combination of parts designed or intended
to convert a fi rearm into an assault weapon, as defined
in any provision of subparagraphs (B) to (E), inclusive,
of this subdivision, or any combination of parts from
which an assault weapon, as defined in any provision of
subparagraphs (B) to (E), inclusive, of this subdivision,
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may be assembled if those parts are in the possession or
under the control of the same person;
(2) “Assault weapon” does not include (A) any fi rearm
modified to render it permanently inoperable, or (B) a
part or any combination of parts of an assault weapon,
that are not assembled as an assault weapon, when in
the possession of a licensed gun dealer, as defi ned in
subsection (f) of section 53-202f, or a gunsmith who is
in the licensed gun dealer’s employ, for the purposes of
servicing or repairing lawfully possessed assault weapons
under sections 53-202a to 53-202k, inclusive;
(3) “Action of the weapon” means the part of the fi rearm
that loads, fires and ejects a cartridge, which part
includes, but is not limited to, the upper and lower receiver,
charging handle, forward assist, magazine release and
shell deflector;
(4) “Detachable magazine” means an ammunition feeding
device that can be removed without disassembling the
fi rearm action;
(5) “Firearm” means a firearm, as defined in section 53a-3;
(6) “Forward pistol grip” means any feature capable of
functioning as a grip that can be held by the nontrigger
hand;
(7) “Lawfully possesses” means, with respect to an assault
weapon described in any provision of subparagraphs (B)
to (F), inclusive, of this subdivision, (A) actual possession
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that is lawful under sections 53-202b to 53-202k, (B)
constructive possession pursuant to a lawful purchase
transacted prior to or on April 4, 2013, regardless of
whether the assault weapon was delivered to the purchaser
prior to or on April 4, 2013, which lawful purchase is
evidenced by a writing sufficient to indicate that (i) a
contract for sale was made between the parties prior to or
on April 4, 2013, for the purchase of the assault weapon,
or (ii) full or partial payment for the assault weapon was
made by the purchaser to the seller of the assault weapon
prior to or on April 4, 2013, or (C) actual possession under
subparagraph (A) of this subdivision, or constructive
possession under subparagraph (B) of this subdivision,
as evidenced by a written statement made under penalty
of false statement on such form as the Commissioner of
Emergency Services and Public Protection prescribes;
(8) “Pistol grip” means a grip or similar feature that can
function as a grip for the trigger hand; and
(9) “Second hand grip” means a grip or similar feature
that can function as a grip that is additional to the trigger
hand grip.
§ 53-202b. Sale or transfer of assault weapon
prohibited. Exemptions. Olympic pistols. Regulations.
Class C felony
(a) (1) Any person who, within this state, distributes,
transports or imports into the state, keeps for sale,
or offers or exposes for sale, or who gives any assault
weapon, except as provided by sections 53-202a to 53-202k,
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inclusive, shall be guilty of a class C felony and shall be
sentenced to a term of imprisonment of which two years
may not be suspended or reduced by the court.
(2) Any person who transfers, sells or gives any assault
weapon to a person under eighteen years of age in violation
of subdivision (1) of this subsection shall be sentenced to
a term of imprisonment of six years, which shall not be
suspended or reduced by the court and shall be in addition
and consecutive to the term of imprisonment imposed
under subdivision (1) of this subsection.
(b) The provisions of subsection (a) of this section shall
not apply to:
(1) The sale of assault weapons to: (A) The Department
of Emergency Services and Public Protection, police
departments, the Department of Correction, the Division
of Criminal Justice, the Department of Motor Vehicles,
the Department of Energy and Environmental Protection
or the military or naval forces of this state or of the
United States; (B) a sworn and duly certified member
of an organized police department, the Division of State
Police within the Department of Emergency Services
and Public Protection or the Department of Correction,
a chief inspector or inspector in the Division of Criminal
Justice, a salaried inspector of motor vehicles designated
by the Commissioner of Motor Vehicles, a conservation
officer or special conservation officer appointed by the
Commissioner of Energy and Environmental Protection
pursuant to section 26-5, or a constable who is certified
by the Police Officer Standards and Training Council and
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appointed by the chief executive authority of a town, city
or borough to perform criminal law enforcement duties,
pursuant to a letter on the letterhead of such department,
division, commissioner or authority authorizing the
purchase and stating that the sworn member, inspector,
officer or constable will use the assault weapon in the
discharge of official duties, and that a records check
indicates that the sworn member, inspector, officer or
constable has not been convicted of a crime of family
violence, for use by such sworn member, inspector, officer
or constable in the discharge of such sworn member’s,
inspector’s, officer’s or constable’s official duties or when
off duty, (C) a member of the military or naval forces
of this state or of the United States, or (D) a nuclear
facility licensed by the United States Nuclear Regulatory
Commission for the purpose of providing security services
at such facility, or any contractor or subcontractor of such
facility for the purpose of providing security services at
such facility;
(2) A person who is the executor or administrator of
an estate that includes an assault weapon for which a
certificate of possession has been issued under section
53-202d which is disposed of as authorized by the Probate
Court, if the disposition is otherwise permitted by sections
53-202a to 53-202k, inclusive;
(3) The transfer of an assault weapon for which a certificate
of possession has been issued under section 53-202d, by
bequest or intestate succession, or, upon the death of a
testator or settlor: (A) To a trust, or (B) from a trust to a
beneficiary who is eligible to possess the assault weapon;
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(4) The sale of a semiautomatic pistol that is defined as
an assault weapon in any provision of subparagraphs (B)
to (F), inclusive, of subdivision (1) of section 53-202a that
the Commissioner of Emergency Services and Public
Protection designates as being designed expressly for
use in target shooting events at the Olympic games
sponsored by the International Olympic Committee
pursuant to regulations adopted under this subdivision,
and for which the purchaser signs a form prescribed by
the commissioner and provided by the seller that indicates
that the pistol will be used by the purchaser primarily for
target shooting practice and events. The Commissioner
of Emergency Services and Public Protection shall
adopt regulations, in accordance with chapter 54,1 to
designate semiautomatic pistols that are defined as
assault weapons in any provision of subparagraphs (B)
to (F), inclusive, of subdivision (1) of section 53-202a
that may be sold pursuant to this subdivision, provided
the use of such pistols is sanctioned by the International
Olympic Committee and USA Shooting, or any subsequent
corresponding governing board for international shooting
competition in the United States.
§ 53-202c. Possession of assault weapon prohibited.
Exemptions. Class D felony
(a) Except as provided in section 53-202e, any person who,
within this state, possesses an assault weapon, except as
provided in sections 53-202a to 53-202k, inclusive, and
53-202o, shall be guilty of a class D felony and shall be
1. C.G.S.A. § 4-166 et seq.
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sentenced to a term of imprisonment of which one year
may not be suspended or reduced by the court, except that
a fi rst-time violation of this subsection shall be a class A
misdemeanor if (1) the person presents proof that such
person lawfully possessed the assault weapon (A) prior
to October 1, 1993, with respect to an assault weapon
described in subparagraph (A) of subdivision (1) of section
53-202a, or (B) on April 4, 2013, under the provisions of
sections 53-202a to 53-202k, inclusive, in effect on January
1, 2013, with respect to an assault weapon described in
any provision of subparagraphs (B) to (F), inclusive, of
subdivision (1) of section 53-202a, and (2) the person has
otherwise possessed the assault weapon in compliance
with subsection (f) of section 53-202d.
(b) The provisions of subsection (a) of this section shall
not apply to the possession of assault weapons by: (1) The
Department of Emergency Services and Public Protection,
police departments, the Department of Correction, the
Division of Criminal Justice, the Department of Motor
Vehicles, the Department of Energy and Environmental
Protection or the military or naval forces of this state or of
the United States, (2) a sworn and duly certified member
of an organized police department, the Division of State
Police within the Department of Emergency Services
and Public Protection or the Department of Correction,
a chief inspector or inspector in the Division of Criminal
Justice, a salaried inspector of motor vehicles designated
by the Commissioner of Motor Vehicles, a conservation
officer or special conservation officer appointed by the
Commissioner of Energy and Environmental Protection
pursuant to section 26-5, or a constable who is certified
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by the Police Officer Standards and Training Council and
appointed by the chief executive authority of a town, city
or borough to perform criminal law enforcement duties, for
use by such sworn member, inspector, officer or constable
in the discharge of such sworn member’s, inspector’s,
officer’s or constable’s official duties or when off duty, (3)
a member of the military or naval forces of this state or
of the United States, or (4) a nuclear facility licensed by
the United States Nuclear Regulatory Commission for
the purpose of providing security services at such facility,
or any contractor or subcontractor of such facility for the
purpose of providing security services at such facility.
(c) The provisions of subsection (a) of this section shall not
apply to the possession of an assault weapon described
in subparagraph (A) of subdivision (1) of section 53-202a
by any person prior to July 1, 1994, if all of the following
are applicable:
(1) The person is eligible under sections 53-202a to 53202k, inclusive, to apply for a certificate of possession for
the assault weapon by July 1, 1994;
(2) The person lawfully possessed the assault weapon prior
to October 1, 1993; and
(3) The person is otherwise in compliance with sections
53-202a to 53-202k, inclusive.
(d) The provisions of subsection (a) of this section shall not
apply to the possession of an assault weapon described
in any provision of subparagraphs (B) to (F), inclusive, of
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subdivision (1) of section 53-202a by any person prior to
April 5, 2013, if all of the following are applicable:
(1) The person is eligible under sections 53-202a to 53202k, inclusive, to apply for a certificate of possession for
the assault weapon by January 1, 2014;
(2) The person lawfully possessed the assault weapon on
April 4, 2013, under the provisions of sections 53-202a to
53-202k, inclusive, in effect on January 1, 2013; and
(3) The person is otherwise in compliance with sections
53-202a to 53-202k, inclusive.
(e) The provisions of subsection (a) of this section shall not
apply to a person who is the executor or administrator of
an estate that includes an assault weapon, or the trustee
of a trust that includes an assault weapon, for which a
certificate of possession has been issued under section
53-202d if the assault weapon is possessed at a place set
forth in subdivision (1) of subsection (f) of section 53-202d
or as authorized by the Probate Court.
(f) The provisions of subsection (a) of this section shall
not apply to the possession of a semiautomatic pistol
that is defined as an assault weapon in any provision of
subparagraphs (B) to (F), inclusive, of subdivision (1) of
section 53-202a that the Commissioner of Emergency
Services and Public Protection designates as being
designed expressly for use in target shooting events
at the Olympic games sponsored by the International
Olympic Committee pursuant to regulations adopted
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under subdivision (4) of subsection (b) of section 53-202b
that is (1) possessed and transported in accordance with
subsection (f) of section 53-202d, or (2) possessed at or
transported to or from a collegiate, Olympic or target
pistol shooting competition in this state which is sponsored
by, conducted under the auspices of, or approved by a law
enforcement agency or a nationally or state recognized
entity that fosters proficiency in, or promotes education
about, fi rearms, provided such pistol is transported in the
manner prescribed in subsection (a) of section 53-202f.
§ 53-202d. Certificate of possession of assault weapon.
Certificate of transfer of assault weapon to gun dealer.
Circumstances where possession of assault weapon
authorized
(a) (1) (A) Except as provided in subparagraph (B) of this
subdivision, any person who lawfully possesses an assault
weapon, as defined in subparagraph (A) of subdivision (1)
of section 53-202a, prior to October 1, 1993, shall apply
by October 1, 1994, or, if such person is a member of the
military or naval forces of this state or of the United States
and is unable to apply by October 1, 1994, because such
member is or was on official duty outside of this state,
shall apply within ninety days of returning to the state
to the Department of Emergency Services and Public
Protection, for a certificate of possession with respect to
such assault weapon.
(B) No person who lawfully possesses an assault weapon
pursuant to subdivision (1), (2) or (4) of subsection (b) of
section 53-202c shall be required to obtain a certificate
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of possession pursuant to this subdivision with respect
to an assault weapon used for official duties, except that
any person described in subdivision (2) of subsection (b)
of section 53-202c who purchases an assault weapon, as
defined in subparagraph (A) of subdivision (1) of section
53-202a, for use in the discharge of official duties who
retires or is otherwise separated from service shall apply
within ninety days of such retirement or separation from
service to the Department of Emergency Services and
Public Protection for a certificate of possession with
respect to such assault weapon.
(2) (A) Except as provided in subparagraph (B) of this
subdivision, any person who lawfully possesses an assault
weapon, as defined in any provision of subparagraphs (B)
to (F), inclusive, of subdivision (1) of section 53-202a, on
April 4, 2013, under the provisions of sections 53-202a to
53-202k, inclusive, in effect on January 1, 2013, or any
person who regains possession of an assault weapon as
defined in any provision of said subparagraphs pursuant
to subsection (e) of section 53-202f, or any person who
lawfully purchases a fi rearm on or after April 4, 2013, but
prior to June 18, 2013, that meets the criteria set forth in
subdivision (3) or (4) of subsection (a) of section 53-202a of
the general statutes, revision of 1958, revised to January
1, 2013, shall apply by January 1, 2014, or, if such person is
a member of the military or naval forces of this state or of
the United States and is unable to apply by January 1, 2014,
because such member is or was on official duty outside of
this state, shall apply within ninety days of returning
to the state to the Department of Emergency Services
and Public Protection for a certificate of possession with
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respect to such assault weapon. Any person who lawfully
purchases a semiautomatic pistol that is defi ned as an
assault weapon in any provision of subparagraphs (B) to
(F), inclusive, of subdivision (1) of section 53-202a that
the Commissioner of Emergency Services and Public
Protection designates as being designed expressly for use
in target shooting events at the Olympic games sponsored
by the International Olympic Committee pursuant to
regulations adopted under subdivision (4) of subsection
(b) of section 53-202b shall apply within ninety days of
such purchase to the Department of Emergency Services
and Public Protection for a certificate of possession with
respect to such assault weapon.
(B) No person who lawfully possesses an assault weapon
pursuant to subdivision (1), (2) or (4) of subsection (b) of
section 53-202c shall be required to obtain a certificate
of possession pursuant to this subdivision with respect
to an assault weapon used for official duties, except that
any person described in subdivision (2) of subsection (b)
of section 53-202c who purchases an assault weapon, as
defi ned in any provision of subparagraphs (B) to (F),
inclusive, of subdivision (1) of section 53-202a for use in
the discharge of official duties who retires or is otherwise
separated from service shall apply within ninety days
of such retirement or separation from service to the
Department of Emergency Services and Public Protection
for a certificate of possession with respect to such assault
weapon.
(3) Any person who obtained a certificate of possession
for an assault weapon, as defi ned in subparagraph (A)
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of subdivision (1) of section 53-202a, prior to April 5,
2013, that is defined as an assault weapon pursuant to
any provision of subparagraphs (B) to (F), inclusive, of
subdivision (1) of section 53-202a shall be deemed to have
obtained a certificate of possession for such assault weapon
for the purposes of sections 53-202a to 53-202k, inclusive,
and shall not be required to obtain a subsequent certificate
of possession for such assault weapon.
(4) The certificate of possession shall contain a description
of the fi rearm that identifies it uniquely, including all
identification marks, the full name, address, date of birth
and thumbprint of the owner, and any other information
as the department may deem appropriate.
(5) The department shall adopt regulations, in accordance
with the provisions of chapter 54,1 to establish procedures
with respect to the application for and issuance of
certificates of possession pursuant to this section.
Notwithstanding the provisions of sections 1-210 and 1-211,
the name and address of a person issued a certificate
of possession shall be confidential and shall not be
disclosed, except such records may be disclosed to (A) law
enforcement agencies and employees of the United States
Probation Office acting in the performance of their duties
and parole officers within the Department of Correction
acting in the performance of their duties, and (B) the
Commissioner of Mental Health and Addiction Services to
carry out the provisions of subsection (c) of section 17a-500.

1. C.G.S.A. § 4-166 et seq.
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(b) (1) No assault weapon, as defi ned in subparagraph (A)
of subdivision (1) of section 53-202a, possessed pursuant
to a certificate of possession issued under this section
may be sold or transferred on or after January 1, 1994, to
any person within this state other than to a licensed gun
dealer, as defined in subsection (f) of section 53-202f, or
as provided in section 53-202e, or by bequest or intestate
succession, or, upon the death of a testator or settlor: (A)
To a trust, or (B) from a trust to a beneficiary who is
eligible to possess the assault weapon.
(2) No assault weapon, as defi ned in any provision of
subparagraphs (B) to (F), inclusive, of subdivision (1)
of section 53-202a, possessed pursuant to a certificate
of possession issued under this section may be sold or
transferred on or after April 5, 2013, to any person within
this state other than to a licensed gun dealer, as defined in
subsection (f) of section 53-202f, or as provided in section
53-202e, or by bequest or intestate succession, or, upon
the death of a testator or settlor: (A) To a trust, or (B)
from a trust to a beneficiary who is eligible to possess the
assault weapon.
(c) Any person who obtains title to an assault weapon for
which a certificate of possession has been issued under
this section by bequest or intestate succession shall, within
ninety days of obtaining title, apply to the Department of
Emergency Services and Public Protection for a certificate
of possession as provided in subsection (a) of this section,
render the assault weapon permanently inoperable, sell
the assault weapon to a licensed gun dealer or remove the
assault weapon from the state.
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(d) Any person who moves into the state in lawful
possession of an assault weapon, shall, within ninety days,
either render the assault weapon permanently inoperable,
sell the assault weapon to a licensed gun dealer or remove
the assault weapon from this state, except that any person
who is a member of the military or naval forces of this state
or of the United States, is in lawful possession of an assault
weapon and has been transferred into the state after
October 1, 1994, may, within ninety days of arriving in
the state, apply to the Department of Emergency Services
and Public Protection for a certificate of possession with
respect to such assault weapon.
(e) If an owner of an assault weapon sells or transfers the
assault weapon to a licensed gun dealer, such dealer shall,
at the time of delivery of the assault weapon, execute a
certificate of transfer and cause the certificate of transfer to
be mailed or delivered to the Commissioner of Emergency
Services and Public Protection. The certificate of transfer
shall contain: (1) The date of sale or transfer; (2) the name
and address of the seller or transferor and the licensed
gun dealer, their Social Security numbers or motor vehicle
operator license numbers, if applicable; (3) the licensed
gun dealer’s federal fi rearms license number and seller’s
permit number; (4) a description of the assault weapon,
including the caliber of the assault weapon and its make,
model and serial number; and (5) any other information the
commissioner prescribes. The licensed gun dealer shall
present such dealer’s motor vehicle operator’s license or
Social Security card, federal fi rearms license and seller’s
permit to the seller or transferor for inspection at the time
of purchase or transfer. The Commissioner of Emergency
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Services and Public Protection shall maintain a fi le of all
certificates of transfer at the commissioner’s central office.
(f) Any person who has been issued a certificate of
possession for an assault weapon under this section may
possess the assault weapon only under the following
conditions:
(1) At that person’s residence, place of business or other
property owned by that person, or on property owned
by another person with the owner’s express permission;
(2) While on the premises of a target range of a public or
private club or organization organized for the purpose of
practicing shooting at targets;
(3) While on a target range which holds a regulatory or
business license for the purpose of practicing shooting at
that target range;
(4) While on the premises of a licensed shooting club;
(5) While attending any exhibition, display or educational
project which is about fi rearms and which is sponsored
by, conducted under the auspices of, or approved by a law
enforcement agency or a nationally or state recognized
entity that fosters proficiency in, or promotes education
about, fi rearms;
(6) While transporting the assault weapon between any of
the places set forth in this subsection, or to any licensed
gun dealer, as defined in subsection (f) of section 53-202f,
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for servicing or repair pursuant to subsection (c) of section
53-202f, provided the assault weapon is transported as
required by section 53-202f;
(7) With respect to a nonresident of this state, while
transporting a semiautomatic pistol that is defined as an
assault weapon in any provision of subparagraphs (B) to
(F), inclusive, of subdivision (1) of section 53-202a that
the Commissioner of Emergency Services and Public
Protection designates as being designed expressly for
use in target shooting events at the Olympic games
sponsored by the International Olympic Committee
pursuant to regulations adopted under subdivision (4) of
subsection (b) of section 53-202b, into or through this state
in order to attend any exhibition, display or educational
project described in subdivision (5) of this subsection,
or to participate in a collegiate, Olympic or target pistol
shooting competition in this state which is sponsored by,
conducted under the auspices of, or approved by a law
enforcement agency or a nationally or state recognized
entity that fosters proficiency in, or promotes education
about, fi rearms, provided (A) such pistol is transported
into or through this state not more than forty-eight
hours prior to or after such exhibition, display, project
or competition, (B) such pistol is unloaded and carried
in a locked carrying case and the ammunition for such
pistol is carried in a separate locked container, (C) such
nonresident has not been convicted of a felony in this state
or of an offense in another state that would constitute a
felony if committed in this state, and (D) such nonresident
has in his or her possession a pistol permit or fi rearms
registration card if such permit or card is required for

195a
Appendix D
possession of such pistol under the laws of his or her state
of residence.
§ 53-202e. Relinquishment of assault weapon to law
enforcement agency
Any individual may arrange in advance to relinquish an
assault weapon to a police department or the Department
of Emergency Services and Public Protection. The assault
weapon shall be transported in accordance with the
provisions of section 53-202f.
§ 53-202f. Transportation and transfer of assault
weapon. Authorized actions of gun dealer,
manufacturer, pawnbroker or consignment shop
operator
(a) While transporting an assault weapon between any of
the places set forth in subdivisions (1) to (6), inclusive, of
subsection (f) of section 53-202d, no person shall carry
a loaded assault weapon concealed from public view or
knowingly have, in any motor vehicle owned, operated or
occupied by such person (1) a loaded assault weapon, or (2)
an unloaded assault weapon unless such weapon is kept in
the trunk of such vehicle or in a case or other container
which is inaccessible to the operator of such vehicle or any
passenger in such vehicle. The provisions of this subsection
shall not apply to a member, inspector, officer or constable
that possesses an assault weapon pursuant to subdivision
(2) of subsection (b) of section 53-202c. Any person who
violates the provisions of this subsection shall be guilty
of a class E felony.
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(b) Any licensed gun dealer, as defi ned in subsection (f)
of this section, who lawfully possesses an assault weapon
pursuant to section 53-202d, in addition to the uses
allowed in section 53-202d, may transport the assault
weapon between dealers or out of the state, display the
assault weapon at any gun show licensed by a state or
local governmental entity or sell the assault weapon to
a resident outside the state. Any transporting of the
assault weapon allowed by this subsection must be done
as required by subsection (a) of this section.
(c) (1) Any licensed gun dealer, as defi ned in subsection
(f ) of this section, or a federally-licensed firearm
manufacturer may take possession of any assault weapon
for the purposes of servicing or repair from any person to
whom has been issued a certificate of possession for such
weapon pursuant to sections 53-202a to 53-202k, inclusive.
(2) Any licensed gun dealer may transfer possession of any
assault weapon received pursuant to subdivision (1) of this
subsection to a gunsmith for purposes of accomplishing
service or repair of the same. Such transfers are
permissible only to the following persons:
(A) A gunsmith who is in the licensed gun dealer’s employ;
or
(B) A gunsmith with whom the dealer has contracted for
gunsmithing services, provided the gunsmith receiving
the assault weapon holds a dealer’s license issued pursuant
to Chapter 44, commencing with Section 921, of Title 18
of the United States Code and the regulations issued
pursuant thereto.
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(d) Not later than December 31, 2013, any person who
lawfully possessed an assault weapon described in
any provision of subparagraphs (B) to (F), inclusive, of
subdivision (1) of section 53-202a on April 4, 2013, which
was lawful under the provisions of sections 53-202a to 53202k, inclusive, in effect on January 1, 2013, may transfer
possession of the assault weapon to a licensed gun dealer
within or outside of this state for sale outside of this state,
and may transport the assault weapon to such dealer for
the purpose of making such transfer, without obtaining a
certificate of possession under section 53-202d.
(e) Not later than October 1, 2013, any licensed gun dealer,
pawnbroker licensed under section 21-40, or consignment
shop operator, as defined in section 21-39a, may transfer
possession of an assault weapon to any person who (1)
legally possessed the assault weapon prior to or on April
4, 2013, (2) placed the assault weapon in the possession of
such dealer, pawnbroker or operator prior to or on April
4, 2013, pursuant to an agreement between such person
and such dealer, pawnbroker or operator for the sale of
the assault weapon to a third person, and (3) is eligible to
possess a fi rearm on the date of such transfer.
(f) The term “licensed gun dealer”, as used in sections
53-202a to 53-202k, inclusive, means a person who has
a federal fi rearms license and a permit to sell fi rearms
pursuant to section 29-28.
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§ 53-202h. Temporary transfer or possession of assault
weapon for transport to out-of-state event
The provisions of subsection (a) of section 53-202b and
subsection (a) of section 53-202c shall not apply to the
temporary transfer or possession of an assault weapon,
for which a certificate of possession has been issued
pursuant to section 53-202d, for purposes of transporting
such weapon to and from any shooting competition or
exhibition, display or educational project which is about
fi rearms and which is sponsored by, conducted under the
auspices of, or approved by a law enforcement agency
or a nationally or state recognized entity that fosters
proficiency in, or promotes education about, fi rearms,
which competition, exhibition, display or educational
project is held outside this state.
§ 53-202i. Circumstances in which manufacture,
transportation or temporary transfer of assault
weapons not prohibited
Nothing in sections 53-202a to 53-202k, inclusive, shall
be construed to prohibit a federally-licensed fi rearm
manufacturer engaged in the business of manufacturing
assault weapons in this state from (1) manufacturing or
transporting assault weapons in this state for sale within
this state in accordance with subdivision (1) of subsection
(b) of section 53-202b or for sale outside this state, or
(2) transporting and temporarily transferring assault
weapons to and from a third party for the sole purpose
of permitting the third party to perform a function in the
manufacturing production process.
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§ 53-202m. Circumstances when assault weapons
exempt from limitations on transfers and registration
requirements
Notwithstanding any provision of the general statutes,
sections 53-202a to 53-202l, inclusive, shall not be
construed to limit the transfer or require the registration
of an assault weapon as defined in subdivision (3) or (4) of
subsection (a) of section 53-202a of the general statutes,
revision of 1958, revised to January 1, 2013, provided such
fi rearm was legally manufactured prior to September 13,
1994.
§ 53-202n. Possession of specified assault weapon
permitted under certain circumstances. Notice
requirement
(a) For the purposes of subsection (a) of section 53-202c,
this section and section 53-202o, “specified assault
weapon” means any of the following firearms: AutoOrdnance Thompson type, Avtomat Kalashnikov AK-47
type, or MAC-10, MAC-11 and MAC-11 Carbine type.
(b) The provisions of subsection (a) of section 53-202c shall
not apply to any person who (1) in good faith purchased
or otherwise obtained title to a specified assault weapon
on or after October 1, 1993, and prior to May 8, 2002, in
compliance with any state and federal laws concerning
the purchase or transfer of fi rearms, (2) is not otherwise
disqualified or prohibited from possessing such specified
assault weapon, and (3) has notified the Department of
Emergency Services and Public Protection in accordance
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with subsection (c) of this section prior to October 1, 2003,
that he or she possesses such specified assault weapon.
(c) A person complies with the notice requirement of
subdivision (3) of subsection (b) of this section if such
person provides the Department of Emergency Services
and Public Protection with: (1) A copy of the proof of
purchase for such specified assault weapon, and (2) one
of the following: (A) A copy of state form DPS-3 with
respect to such specified assault weapon, (B) a copy of
federal ATF Form 4473 with respect to such specified
assault weapon, or (C) a sworn affidavit from such person
that such specified assault weapon was purchased in
compliance with any state and federal laws concerning
the purchase or transfer of fi rearms; except that, if such
person does not have a copy of the proof of purchase for
such specified assault weapon, such person may satisfy
the requirement of subdivision (1) of this subsection by,
not later than January 1, 2003, providing such information
as the department may require on a form prescribed by
the department together with a sworn affidavit from such
person that such specified assault weapon was purchased
in compliance with any state and federal laws concerning
the purchase or transfer of fi rearms.
(d) Any person who is a member of the military or naval
forces of this state or of the United States and is unable
to meet the notice requirements of subdivision (3) of
subsection (b) and of subsection (c) of this section by
October 1, 2003, because such person is or was on official
duty outside this state, may fi le such notice within ninety
days of returning to the state.
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(e) As proof that a person has complied with the notice
requirement of this section and that such notice has been
received by the Department of Emergency Services and
Public Protection, the department shall issue a certificate
of possession for such specified assault weapon. Such
certificate shall contain a description of the fi rearm that
identifies it uniquely, including all identification marks,
and the full name, address and date of birth of the owner.
§ 53-202o. Affi rmative defense in prosecution for
possession of specified assault weapon
(a) In any prosecution for a violation of section 53-202c
based on the possession by the defendant of a specified
assault weapon, it shall be an affi rmative defense that
the defendant (1) in good faith purchased or otherwise
obtained title to such specified assault weapon on or after
October 1, 1993, and prior to May 8, 2002, in compliance
with any state and federal laws concerning the purchase
or transfer of fi rearms, (2) is not otherwise disqualified or
prohibited from possessing such specified assault weapon,
and (3) has possessed such specified assault weapon in
compliance with subsection (f) of section 53-202d.
(b) In any such prosecution, if such defendant proves
such affirmative defense by a preponderance of the
evidence, the specified assault weapon shall be returned
to such defendant upon such defendant notifying the
Department of Emergency Services and Public Protection
in accordance with subdivision (3) of subsection (b) and of
subsection (c) of section 53-202n and obtaining a certificate
of possession, provided such notification is made not later
than October 1, 2003.
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§ 53-202w. Large capacity magazines. Definitions. Sale,
transfer or possession prohibited. Exceptions
(a) As used in this section and section 53-202x:
(1) “Large capacity magazine” means any firearm
magazine, belt, drum, feed strip or similar device that has
the capacity of, or can be readily restored or converted to
accept, more than ten rounds of ammunition, but does not
include: (A) A feeding device that has been permanently
altered so that it cannot accommodate more than ten
rounds of ammunition, (B) a .22 caliber tube ammunition
feeding device, (C) a tubular magazine that is contained
in a lever-action firearm, or (D) a magazine that is
permanently inoperable;
(2) “Lawfully possesses”, with respect to a large capacity
magazine, means that a person has (A) actual and lawful
possession of the large capacity magazine, (B) constructive
possession of the large capacity magazine pursuant to a
lawful purchase of a firearm that contains a large capacity
magazine that was transacted prior to or on April 4,
2013, regardless of whether the fi rearm was delivered to
the purchaser prior to or on April 4, 2013, which lawful
purchase is evidenced by a writing sufficient to indicate
that (i) a contract for sale was made between the parties
prior to or on April 4, 2013, for the purchase of the firearm,
or (ii) full or partial payment for the fi rearm was made by
the purchaser to the seller of the fi rearm prior to or on
April 4, 2013, or (C) actual possession under subparagraph
(A) of this subdivision, or constructive possession under
subparagraph (B) of this subdivision, as evidenced by a
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written statement made under penalty of false statement
on such form as the Commissioner of Emergency Services
and Public Protection prescribes; and
(3) “Licensed gun dealer” means a person who has a
federal fi rearms license and a permit to sell fi rearms
pursuant to section 29-28.
(b) Except as provided in this section, on and after April
5, 2013, any person who, within this state, distributes,
imports into this state, keeps for sale, offers or exposes
for sale, or purchases a large capacity magazine shall be
guilty of a class D felony. On and after April 5, 2013, any
person who, within this state, transfers a large capacity
magazine, except as provided in subsection (f) of this
section, shall be guilty of a class D felony.
(c) Except as provided in this section and section 53-202x:
(1) Any person who possesses a large capacity magazine
on or after January 1, 2014, that was obtained prior to
April 5, 2013, shall commit an infraction and be fined not
more than ninety dollars for a fi rst offense and shall be
guilty of a class D felony for any subsequent offense, and
(2) any person who possesses a large capacity magazine
on or after January 1, 2014, that was obtained on or after
April 5, 2013, shall be guilty of a class D felony.
(d) A large capacity magazine may be possessed,
purchased or imported by:
(1) The Department of Emergency Services and Public
Protection, police departments, the Department of
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Correction, the Division of Criminal Justice, the
Department of Motor Vehicles, the Department of Energy
and Environmental Protection or the military or naval
forces of this state or of the United States;
(2) A sworn and duly certified member of an organized
police department, the Division of State Police within
the Department of Emergency Services and Public
Protection or the Department of Correction, a chief
inspector or inspector in the Division of Criminal Justice,
a salaried inspector of motor vehicles designated by
the Commissioner of Motor Vehicles, a conservation
officer or special conservation officer appointed by the
Commissioner of Energy and Environmental Protection
pursuant to section 26-5, or a constable who is certified
by the Police Officer Standards and Training Council and
appointed by the chief executive authority of a town, city
or borough to perform criminal law enforcement duties, for
use by such sworn member, inspector, officer or constable
in the discharge of such sworn member’s, inspector’s,
officer’s or constable’s official duties or when off duty;
(3) A member of the military or naval forces of this state
or of the United States;
(4) A nuclear facility licensed by the United States Nuclear
Regulatory Commission for the purpose of providing
security services at such facility, or any contractor or
subcontractor of such facility for the purpose of providing
security services at such facility;
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(5) Any person who is sworn and acts as a policeman on
behalf of an armored car service pursuant to section 29-20
in the discharge of such person’s official duties; or
(6) Any person, firm or corporation engaged in the business
of manufacturing large capacity magazines in this state
that manufactures, purchases, tests or transports large
capacity magazines in this state for sale within this state
to persons specified in subdivisions (1) to (5), inclusive,
of this subsection or for sale outside this state, or a
federally-licensed fi rearm manufacturer engaged in the
business of manufacturing fi rearms or large capacity
magazines in this state that manufactures, purchases,
tests or transports fi rearms or large capacity magazines
in this state for sale within this state to persons specified
in subdivisions (1) to (5), inclusive, of this subsection or for
sale outside this state.
(e) A large capacity magazine may be possessed by:
(1) A licensed gun dealer;
(2) A gunsmith who is in a licensed gun dealer’s employ,
who possesses such large capacity magazine for the
purpose of servicing or repairing a lawfully possessed
large capacity magazine;
(3) A person, firm, corporation or federally-licensed
fi rearm manufacturer described in subdivision (6) of
subsection (d) of this section that possesses a large
capacity magazine that is lawfully possessed by another
person for the purpose of servicing or repairing the large
capacity magazine;
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(4) Any person who has declared possession of the
magazine pursuant to section 53-202x; or
(5) Any person who is the executor or administrator
of an estate that includes a large capacity magazine,
or the trustee of a trust that includes a large capacity
magazine, the possession of which has been declared
to the Department of Emergency Services and Public
Protection pursuant to section 53-202x, which is disposed
of as authorized by the Probate Court, if the disposition is
otherwise permitted by this section and section 53-202x.
(f) Subsection (b) of this section shall not prohibit:
(1) The transfer of a large capacity magazine, the
possession of which has been declared to the Department
of Emergency Services and Public Protection pursuant
to section 53-202x, by bequest or intestate succession, or,
upon the death of a testator or settlor: (A) To a trust, or
(B) from a trust to a beneficiary;
(2) The transfer of a large capacity magazine to a police
department or the Department of Emergency Services
and Public Protection;
(3) The transfer of a large capacity magazine to a licensed
gun dealer in accordance with section 53-202x; or
(4) The transfer of a large capacity magazine prior to
October 1, 2013, from a licensed gun dealer, pawnbroker
licensed under section 21-40, or consignment shop
operator, as defined in section 21-39a, to any person who
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(A) possessed the large capacity magazine prior to or on
April 4, 2013, (B) placed a fi rearm that such person legally
possessed, with the large capacity magazine included or
attached, in the possession of such dealer, pawnbroker
or operator prior to or on April 4, 2013, pursuant to
an agreement between such person and such dealer,
pawnbroker or operator for the sale of the fi rearm to a
third person, and (C) is eligible to possess the fi rearm on
the date of such transfer.
(g) If the court finds that a violation of this section is not
of a serious nature and that the person charged with such
violation (1) will probably not offend in the future, (2) has
not previously been convicted of a violation of this section,
and (3) has not previously had a prosecution under this
section suspended pursuant to this subsection, it may
order suspension of prosecution in accordance with the
provisions of subsection (h) of section 29-33.
§ 53-202x. Declaration of possession of large capacity
magazine. Regulations
(a) (1) Except as provided in subdivision (2) of this
subsection, any person who lawfully possesses a large
capacity magazine prior to January 1, 2014, shall apply
by January 1, 2014, or, if such person is a member of the
military or naval forces of this state or of the United States
and is unable to apply by January 1, 2014, because such
member is or was on official duty outside of this state,
shall apply within ninety days of returning to the state
to the Department of Emergency Services and Public
Protection to declare possession of such magazine. Such
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application shall be made on such form or in such manner
as the Commissioner of Emergency Services and Public
Protection prescribes.
(2) No person who lawfully possesses a large capacity
magazine pursuant to subdivision (1), (2), (4) or (5) of
subsection (d) of section 53-202w shall be required to
declare possession of a large capacity magazine pursuant
to this section with respect to a large capacity magazine
used for official duties, except that any such person
who retires or is otherwise separated from service who
possesses a large capacity magazine that was purchased or
obtained by such person for official use before such person
retired or separated from service shall declare possession
of the large capacity magazine within ninety days of such
retirement or separation from service to the Department
of Emergency Services and Public Protection. No person
that lawfully possesses a large capacity magazine
pursuant to subdivision (6) of subsection (d) of section
53-202w shall be required to declare possession of such
large capacity magazine.
(b) In addition to the application form prescribed under
subsection (a) of this section, the department shall
design or amend the application forms for a certificate of
possession for an assault weapon under section 53-202d
or for a permit to carry a pistol or revolver under section
29-28a, a long gun eligibility certificate under section
29-37p, an eligibility certificate for a pistol or revolver
under section 29-36f or any renewal of such permit or
certificate to permit an applicant to declare possession of
a large capacity magazine pursuant to this section upon
the same application.
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(c) The department may adopt regulations, in accordance
w ith the prov isions of chapt er 5 4, 1 to establish
procedures with respect to applications under this
section. Notwithstanding the provisions of sections 1-210
and 1-211, the name and address of a person who has
declared possession of a large capacity magazine shall be
confidential and shall not be disclosed, except such records
may be disclosed to (1) law enforcement agencies and
employees of the United States Probation Office acting in
the performance of their duties and parole officers within
the Department of Correction acting in the performance
of their duties, and (2) the Commissioner of Mental Health
and Addiction Services to carry out the provisions of
subsection (c) of section 17a-500.
(d) Any person who moves into the state in lawful
possession of a large capacity magazine shall, within
ninety days, either render the large capacity magazine
permanently inoperable, sell the large capacity magazine
to a licensed gun dealer or remove the large capacity
magazine from this state, except that any person who is
a member of the military or naval forces of this state or
of the United States, is in lawful possession of a large
capacity magazine and has been transferred into the state
after January 1, 2014, may, within ninety days of arriving
in the state, apply to the Department of Emergency
Services and Public Protection to declare possession of
such large capacity magazine.
(e) (1) If an owner of a large capacity magazine transfers
1. C.G.S.A. § 4-166 et seq.
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the large capacity magazine to a licensed gun dealer,
such dealer shall, at the time of delivery of the large
capacity magazine, execute a certificate of transfer. For
any transfer prior to January 1, 2014, the dealer shall
provide to the Commissioner of Emergency Services
and Public Protection monthly reports, on such form as
the commissioner prescribes, regarding the number of
transfers that the dealer has accepted. For any transfer
on or after January 1, 2014, the dealer shall cause
the certificate of transfer to be mailed or delivered to
the Commissioner of Emergency Services and Public
Protection. The certificate of transfer shall contain: (A)
The date of sale or transfer; (B) the name and address of
the seller or transferor and the licensed gun dealer, and
their Social Security numbers or motor vehicle operator
license numbers, if applicable; (C) the licensed gun dealer’s
federal fi rearms license number; and (D) a description of
the large capacity magazine.
(2) The licensed gun dealer shall present such dealer’s
federal fi rearms license and seller’s permit to the seller
or transferor for inspection at the time of purchase or
transfer.
(3) The Commissioner of Emergency Services and Public
Protection shall maintain a file of all certificates of
transfer at the commissioner’s central office.
(f) Any person who declared possession of a large capacity
magazine under this section may possess the large
capacity magazine only under the following conditions:
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(1) At that person’s residence;
(2) At that person’s place of business or other property
owned by that person, provided such large capacity
magazine contains not more than ten bullets;
(3) While on the premises of a target range of a public or
private club or organization organized for the purpose of
practicing shooting at targets;
(4) While on a target range which holds a regulatory or
business license for the purpose of practicing shooting at
that target range;
(5) While on the premises of a licensed shooting club;
(6) While transporting the large capacity magazine
between any of the places set forth in this subsection, or to
any licensed gun dealer, provided (A) such large capacity
magazine contains not more than ten bullets, and (B) the
large capacity magazine is transported in the manner
required for an assault weapon under subdivision (2) of
subsection (a) of section 53-202f; or
(7) Pursuant to a valid permit to carry a pistol or revolver,
provided such large capacity magazine (A) is within a
pistol or revolver that was lawfully possessed by the
person prior to April 5, 2013, (B) does not extend more
than one inch below the bottom of the pistol grip, and (C)
contains not more than ten bullets.
(g) Any person who violates the provisions of subsection
(f) of this section shall be guilty of a class C misdemeanor.
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APPENDIX E — FIRST
AMENDED
COMPLAINT,
SHEW V. MALLOY, NO. 3:13-CV-00739
(JUNE 11, 2013)
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF CONNECTICUT
Civil No. 3:13-cv-739-AVC
JUNE SHEW; RABBI MITCHELL ROCKLIN;
STEPHANIE CYPHER; PETER OWENS; BRIAN
McCLAIN; ANDREW MUELLER; HILLER
SPORTS, LLC; MD SHOOTING SPORTS, LLC;
THE CONNECTICUT CITIZENS’ DEFENSE
LEAGUE; and the COALITION OF CONNECTICUT
SPORTSMEN,
Plaintiffs,
-againstDANNEL P. MALLOY, in his official capacity
as Governor of the State of Connecticut; KEVIN
T. KANE, in his official capacity as Chief State’s
Attorney of the State of Connecticut; REUBEN F.
BRADFORD, in his official capacity as Commissioner
of the Connecticut Department of Emergency Services
and Public Protection; DAVID I. COHEN, in his
official capacity as State’s Attorney for the Stamford/
Norwalk Judicial District, Geographic Areas Nos. 1
and 20; JOHN C. SMRIGA, in his official capacity as
State’s Attorney for the Fairfield Judicial District,
Geographical Area No. 2; STEPHEN J. SEDENSKY
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III, in his official capacity as State’s Attorney for the
Danbury Judicial District, Geographical Area No.
3; MAUREEN PLATT, in her official capacity as
State’s Attorney for the Waterbury Judicial District,
Geographical Area No. 4; KEVIN D. LAWLOR, in his
official capacity as State’s Attorney for the Ansonia/
Milford Judicial District, Geographical Areas Nos.
5 and 22; MICHAEL DEARINGTON, in his official
capacity as State’s Attorney for the New Haven Judicial
District, Geographical Area Nos. 7 and 23; PETER A.
MCSHANE, in his official capacity as State’s Attorney
for the Middlesex Judicial District, Geographical
Area No. 9; MICHAEL L. REGAN, in his official
capacity as State’s Attorney for the New London
Judicial District, Geographical Area Nos. 10 and 21;
PATRICIA M. FROEHLICH, in her official capacity
as State’s Attorney for the Windham Judicial District,
Geographical Area No. 11; GAIL P. HARDY, in her
official capacity as State’s Attorney for the Hartford
Judicial District, Geographical Areas Nos. 12, 13, and
14; BRIAN PRELESKI, in his official capacity as
State’s Attorney for the New Britain Judicial District,
Geographic Area Nos. 15 and 17; DAVID SHEPACK,
in his official capacity as State’s Attorney for the
Litchfield Judicial District, Geographical Area No. 18;
and MATTHEW C. GEDANSKY, in his official capacity
as State’s Attorney for the Tolland Judicial District,
Geographic Area No. 19,
Defendants.
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FIRST AMENDED COMPLAINT FOR
DECLARATORY JUDGMENT AND
INJUNCTIVE RELIEF
Plaintiffs JUNE SHEW; RA BBI MITCHELL
ROCKLIN; STEPHANIE CYPHER; PETER OWENS;
BRIAN McCLAIN; ANDREW MUELLER; HILLER
SPORTS, LLC; MD SHOOTING SPORTS, LLC; THE
CONNECTICUT CITIZENS’ DEFENSE LEAGUE; and
THE COALITION OF CONNECTICUT SPORTSMEN,
by and through their attorneys, for their first amended
complaint against defendants DANNEL P. MALLOY;
KEVIN T. KANE; REUBEN F. BRADFORD; DAVID I.
COHEN; JOHN C. SMRIGA; STEPHEN J. SEDENSKY
III; M AUREEN PLAT T; K EV IN D. LAW LOR;
MICHAEL DEARINGTON; PETER A. MCSHANE;
MICHAEL L. REGAN; PATRICIA M. FROEHLICH;
GA IL P. H A RDY; BRI A N PRELESK I; DAV ID
SHEPACK; and MATTHEW C. GEDANSKY, state as
follows:
INTRODUCTION
1. This is an action to vindicate the right of the people
of the State of Connecticut to keep and bear arms under
the Second Amendment to the United States Constitution,
which prohibits infringement of the right of law-abiding
citizens to keep commonly-possessed firearms in the home
for defense of self and family and for other lawful purposes.
In a hasty response to the mass murders in Newtown, the
General Assembly passed, without thorough debate or
meaningful public examination, An Act Concerning Gun
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Violence Prevention and Children’s Safety, Public Act
13-3, which was signed into law on April 4, 2013.
2. The legislative purpose claimed in passing the Act
was, in relevant part, to prevent another mass murder
tragedy committed with firearms and to combat gun
violence. Unfortunately, the Act fails to promote this
worthy objective. Instead, the Act irrationally bans
pistols, rifles, shotguns, and magazines that are commonly
possessed and used for lawful purposes by countless
law-abiding citizens in Connecticut and throughout the
United States.
3. Both Houses of the legislature have passed Senate
Bill No. 1094 (hereafter “S.B. 1094”), which amends
Public Act 13-13 to ban even more ordinary firearms,
and which at the time of this filing is awaiting the
governor’s signature. The Act as amended (“the Act”)
violates plaintiffs’ fundamental rights under the Second
Amendment and is void.
PARTIES
4. Plaintiff JUNE SHEW (“SHEW,” “individual
plaintiff”) is resident of Hartland (Hartford County),
Connecticut, and a citizen of the United States. Ms. SHEW
holds a Permit To Carry Pistols and Revolvers issued
by the State of Connecticut. This permit has never been
suspended or revoked. She is 80 years old, is widowed,
and lives alone.
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5. Pla i nti f f RA BBI MITCHELL ROCK LIN
(“ROCKLIN,” “individual plaintiff ”) is resident of
Fairfield (Fairfield County), Connecticut, and a citizen
of the United States. Rabbi ROCKLIN holds a Permit
To Carry Pistols and Revolvers issued by the State of
Connecticut. This permit has never been suspended or
revoked. Rabbi ROCKLIN ministers to the faithful at
Congregation Ahavath Achim in Fairfield. He also serves
our country as a Captain in the U.S. Army Reserves.
6. Plaintiff STEPHANIE CYPHER (“CYPHER,”
“individual plaintiff”) is resident of Plymouth (Litchfield
County), Connecticut, and a citizen of the United States.
Ms. CYPHER holds a Permit To Carry Pistols and
Revolvers issued by the State of Connecticut. This permit
has never been suspended or revoked. Ms. CYPHER is
disabled: at the age of 12 she lost her right arm to cancer.
7. Plaintiff PETER OWENS (“OWENS,” “individual
plaintiff”) is resident of Enfield (Hartford County),
Connecticut, and a citizen of the United States. Mr.
OWENS holds a Permit To Carry Pistols and Revolvers
issued by the State of Connecticut. This permit has never
been suspended or revoked. Mr. OWENS is disabled:
when he was four years old he suffered a stroke and lost
the functional use of the left side of his body. As a result,
he cannot use most of his left hand or arm.
8. Plaintiff BRIAN McCLAIN (“MCCLAIN,”
“individual plaintiff”) is resident of Monroe (Fairfield
County), Connecticut, and a citizen of the United States.
Mr. MCCLAIN holds a Permit To Carry Pistols and
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Revolvers issued by the State of Connecticut. This permit
has never been suspended or revoked. He is 73 years old,
is a widower, and lives with his son, daughter-in-law, and
granddaughter.
9. Plaintiff ANDREW MUELLER (“MUELLER,”
“individual plaintiff”) is resident of Gales Ferry (New
London County), Connecticut, and a citizen of the United
States. Mr. MUELLER holds a Permit To Carry Pistols
and Revolvers issued by the State of Connecticut. This
permit has never been suspended or revoked. Mr. Mueller
is 23 years old.
10. Plaintiff HILLER SPORTS, LLC (“HILLER,”
“business plaintiff”) is a Connecticut Limited Liability
Company with a principal place of business in Norwalk
(Fairfield County), Connecticut. HILLER holds a Federal
Firearms License (“FFL”) that permits it to buy, sell,
import and manufacture firearms and ammunition both
within and without the State of Connecticut. Pursuant to
this license, HILLER buys, sells, receives, and transfers
firearms and magazines within and without Connecticut.
The firearms sold by HILLER include rifles, pistols and
shotguns. Prior to the enactment of the Act, HILLER
sold firearms now classified by the Act as “assault
weapons” and standard magazines now classified by the
Act as “large capacity magazines.” Several models sold by
HILLER to the public prior to the Act were AR-15 type
modern sporting rifles. Many of the semiautomatic rifles
sold by HILLER prior to the Act had characteristics such
as pistol grips, forward grips, and thumbhole stocks.
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11. Plaintiff MD SHOOTING SPORTS, LLC (“MD,”
“business plaintiff”) is a Connecticut Limited Liability
Company with a principal place of business in Monroe
(Fairfield County), Connecticut. MD holds a Federal
Firearms License (“FFL”) that permits it to buy, sell,
import and manufacture firearms and ammunition
both within and without the State of Connecticut.
Pursuant to this license, MD buys, sells, receives, and
transfers firearms and magazines within and without
Connecticut. The firearms sold by MD include rifles,
pistols and shotguns. Several models of these firearms
are semiautomatic and are capable of accepting detachable
magazines. Prior to the enactment of the Act, MD sold
firearms now classified by the Act as “assault weapons”
and standard magazines now classified by the Act as
“large capacity magazines.” Several models sold by MD
to the public prior to the Act were AR-15 type modern
sporting rifles. Many of the semiautomatic rifles sold by
MD prior to the Act had characteristics such as pistol
grips, forward grips, and thumbhole stocks.
12. Plaintiff THE CONNECTICUT CITIZENS’
DEFENSE LEAGUE (“CCDL,” “association plaintiff”)
is a domestic non-stock business entity with a principal
place of business in Stratford, CT. The CCDL is a nonpartisan, grassroots organization with approximately
seven thousand six hundred (7,600) members. The
CCDL is devoted to advocating rights affirmed by the
Constitutions of the United States of America and the
State of Connecticut. The CCDL is especially dedicated
to protecting the unalienable right of all citizens to keep
and bear arms, for the defense of both self and State,
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through public education and legislative action. The
CCDL welcomes anyone who believes that the defense of
constitutional rights is critical to the longevity of freedom
and to the success of this nation, and in particular that
the rights to self-defense and to keep and bear the arms
to actualize that defense are fundamental and undeniable.
The CCDL brings this suit on its own behalf and on behalf
of its members.
13. Plaintiff THE COALITION OF CONNECTICUT
SPORTSMEN (“CCS,” “association plaintiff”) is a
domestic non-stock business entity with a principal place
of business in Hartford, CT. The CCS is non-partisan
organization with approximately thirty-five thousand
(35,000) members. The CCS is devoted to advocating
rights affirmed by the Constitutions of the United States
of America and the State of Connecticut. The CCS is
dedicated to protecting, promoting and preserving all
sportsmen’s rights and activities through legislative action
and providing information to the membership base. The
CCS brings this suit on its own behalf and on behalf of
its members.
14. The individual plaintiffs, business plaintiffs,
and members of plaintiffs CCDL and CCS are eligible
under the laws of the United States and of the State of
Connecticut to receive and possess firearms, including
pistols, rifles, and shotguns.
15. Defendant DANNEL P. MALLOY is the Governor
of Connecticut, whose principal place of business is in
Hartford (Hartford County), Connecticut. As Governor,
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MALLOY is required to “take care that the laws be
faithfully executed.” CONN. CONST., Article IV, § 12.
On April 4, 2013, Governor Malloy signed into law An
Act Concerning Gun Violence Prevention and Children’s
Safety (Connecticut General Assembly Bill No. 1160)
(“the Act”). Among other things, the Act creates new
offenses with severe criminal penalties for previously
lawful activities involving the acquisition and possession
of widely-used rifles, pistols, and shotguns, and standard
ammunition magazines that are in common use. As such,
the Act severely and adversely affects plaintiffs and other
law-abiding citizens in Connecticut.
16. Defendant KEVIN T. KANE is the Chief State’s
Attorney for the State of Connecticut, whose principal
place of business is in Rocky Hill (Hartford County),
Connecticut.
17. As Chief State State’s Attorney for the State of
Connecticut, defendant KEVIN T. KANE is the “chief
of the division of criminal justice.” Conn. Gen. Stat. § 51275. The division is responsible for “prosecut[ing] all
crimes and offenses against the laws of the state.” Conn.
Gen. Stat. § 51-277(b). The Chief State’s Attorney may
“sign any warrants, informations, [and] applications for
grand jury investigations”; may in certain circumstances
“appear in court to represent the state” or “represent
the state in lieu of a state’s attorney for a judicial
district”; and “shall participate on behalf of the state in
all appellate, post-trial and post-conviction proceedings
arising out of the initiation of any criminal action.” Conn.
Gen. Stat. §§ 51-277(c), (d). These prosecutorial activities
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include commencement of criminal actions against those
individuals and/or entities accused of violating the Act.
18. Defendant REUBEN F. BRADFORD is the
Commissioner of the Connecticut Department of
Emergency Services and Public Protection (DESPP),
whose principal place of business is in Middletown
(Middlesex County), Connecticut.
19. As Commissioner of the DESPP defendant
REUBEN F. BRADFORD serves as “administrative
head and commanding officer of the Division of State
Police.” Conn. Gen. Stat. § 29-1b. “The Division of State
Police… shall, whenever practical, assist in or assume the
investigation, detection and prosecution of any criminal
matter or alleged violation of law.” Conn. Gen. Stat. § 297. Moreover, DESPP is tasked with administration of
significant portions of the Act challenged here. Act § 24
(DESPP administers and may adopt regulations regarding
declarations of possession of “large capacity magazines”);
Conn. Gen. Stat. § 53-202d (DESPP administers and shall
adopt regulations regarding declarations of possession of
“assault weapons”).
20. Defendant DAVID I. COHEN is the State’s
Attorney for the Stamford/Norwalk Judicial District,
Geographical Area Nos. 1 and 20, whose principal place
of business is in Stamford (Fairfield County), Connecticut.
21. Defendant JOHN C. SMRIGA is the State’s
Attorney for the Fairfield Judicial District, Geographical
Area No. 2, whose principal place of business is in
Bridgeport (Fairfield County), Connecticut.
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22. Defendant STEPHEN J. SEDENSKY III is
the State’s Attorney for the Danbury Judicial District,
Geographical Area No. 3, whose principal place of business
is in Danbury (Fairfield County), Connecticut.
23. Defendant MAUREEN PLATT is the State’s
Attorney for the Waterbury Judicial District, Geographical
Area No. 4, whose principal place of business is in
Waterbury (New Haven County), Connecticut.
24. Defendant KEVIN D. LAWLOR is the State’s
Attorney for the Ansonia/Milford Judicial District,
Geographical Area Nos. 5 and 22, whose principal place
of business is in Milford (Fairfield County), Connecticut.
25. Defendant MICHAEL DEARINGTON is the
State’s Attorney for the New Haven Judicial District,
Geographical Area Nos. 7 and 23, whose principal place
of business is in New Haven (New Haven County),
Connecticut.
26. Defendant PETER A. MCSHANE is the State’s
Attorney for the Middlesex Judicial District, Geographical
Area No. 9, whose principal place of business is in
Middletown (Middlesex County), Connecticut.
27. Defendant MICH A EL L . REGA N is the
State’s Attorney for the New London Judicial District,
Geographical Area Nos. 10 and 21, whose principal place
of business is in New London (New London County),
Connecticut.
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28. Defendant PATRICIA M. FROEHLICH is the
State’s Attorney for the Windham Judicial District,
Geographical Area No. 11, whose principal place of
business is in Danielson (Windham County), Connecticut.
29. Defendant GAIL P. HARDY is the State’s
Attorney for the Hartford Judicial District, Geographical
Area Nos. 12, 13, and 14, whose principal place of business
is in Hartford (Hartford County), Connecticut.
30. Defendant BRIAN PRELESKI is the State’s
Attor ney for the New Br itain Judicial Distr ict ,
Geographical Area Nos. 15 and 17, whose principal
place of business is in New Britain (Hartford County),
Connecticut.
31. Defendant DAVID SHEPACK is the State’s
Attorney for the Litchfield Judicial District, Geographical
Area No. 18, whose principal place of business is in
Litchfield (Litchfield County), Connecticut.
32. Defendant MATTHEW C. GEDANSKY is
the State’s Attorney for the Tolland Judicial District,
Geographical Area No. 19, whose principal place of
business is in Rockville (Tolland County), Connecticut.
33. Each of the State’s Attorney defendants are
required to “diligently inquire after and make appropriate
presentment and complaint to the Superior Court of all
crimes and other criminal matters within the jurisdiction
of the court or in which the court may proceed.” Conn. Gen.
Stat. § 51-286(a). These prosecutorial activities include
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commencement of criminal actions against individuals
accused of violating the Act.
34. All defendants herein are being sued in their
official capacities.
JURISDICTION
35. Jurisdiction is founded on 28 U.S.C. § 1331 in that
this action arises under the Constitution and laws of the
United States, and under 28 U.S.C. § 1343(a)(3) in that this
action seeks to redress the deprivation, under the color of
the laws, statutes, ordinances, regulations, customs and
usages of the State of Connecticut, of rights, privileges
or immunities secured by the United States Constitution.
36. This action seeks relief pursuant to 28 U.S.C.
§§ 2201, 2202, and 42 U.S.C. § 1983.
37. Venue lies in this district pursuant to 28 U.S.C.
§ 1391.
PROHIBITIONS ON STANDARD MAGAZINES
38. Subject to limited exceptions, the Act bans
standard magazines that are in common use by classifying
them as “large capacity magazines.” These so-called
“large capacity magazines” are generally defined by the
Act to include devices “that ha[ve] the capacity of, or can
be readily restored or converted to accept, more than 10
rounds of ammunition.” Conn. Gen. Stat. § 53-202p(a)
(1). Since the term “large” is relative, the number 10 is
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arbitrarily designated, and magazines holding more than
10 rounds are standard, such magazines are properly
referred to as “standard magazines.”
39. Effective on April 4, 2013, the purchase, transfer,
distribution, keeping for sale, offering or exposing for sale,
or importation into the State of a newly-defined “large
capacity magazine” is a Class D felony. Conn. Gen. Stat.
§ 53-202p(b).
40. Starting January 1, 2014, possession of any
standard magazine that is now defined as a “large capacity
magazine” is a Class D felony. If a standard magazine
banned by the Act was obtained before April 5, 2013, a
first offense for possessing it is an infraction subject to
a fine; any subsequent offense is a Class D felony. Conn.
Gen. Stat. § 53-202p(c).
41. Notwithstanding the Act, members or employees
of the DESPP, police departments, the Department
of Correction, and various state or local agencies may
possess, purchase, or import the otherwise banned
“large capacity magazines” regardless of whether
such possession, purchase, or importation is for use in
discharging their official duties or for personal use “when
off duty.” Conn. Gen. Stat. § 53-202p(d)(2). “A member of
the military or naval forces of this state or of the United
States” may also possess, purchase, or import such
magazines without any requirement that it be for duty
purposes. Conn. Gen. Stat. § 53-202p(d)(3).
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42. In addition, a person who prior to April 5, 2013,
lawfully possessed a standard magazine that has now been
re-defined and banned by the Act as a “large capacity
magazine,” and who by January 1, 2014, applies to declare
possession of the magazine to the DESPP may continue
to possess the newly banned “large capacity magazine,”
subject to certain conditions. Conn. Gen. Stat. § 53202p(e)(4). These conditions restrict possession of such
magazines to certain narrowly-defined places where,
in some instances, they may contain “not more than ten
bullets.” Conn. Gen. Stat. § 53-202q(f), (g).
43. By contrast, a “person who retires or is otherwise
separated from service” from various state and local
agencies, nuclear facilities, or an armored car service
may declare possession of, and keep, a “large capacity
magazine” originally obtained for official use, without
regard to the deadline of January 1, 2014. § 2(a)(2), S.B.
1094.
44. A non-military person who moves into Connecticut
in lawful possession of a newly-defined and newly-banned
“large capacity magazine” must, within ninety days, either
render it permanently inoperable, sell it to a licensed gun
dealer, or remove it from the State. However, a person who
is a member of the military or naval forces of Connecticut
or of the United States and is transferred into the state
after January 1, 2014, may declare possession of such
magazine and keep it. § 2, S.B. 1094, amending Conn.
Gen. Stat. § 53-202p(d).
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PROHIBITIONS ON COMMONLY USED RIFLES,
PISTOLS, AND SHOTGUNS
45. The Act pejoratively defines as “assault weapons”
commonly possessed rifles, pistols, and shotguns that are
semiautomatic, meaning that they fire only a single round
with each pull of the trigger, just like other firearms that
are not banned by the Act. Conn. Gen. Stat. § 53-202a. The
firearms classified by the Act as “assault weapons” include
modern sporting rifles, pistols, and shotguns, which are
typically kept for self-defense, hunting, target shooting,
and other lawful purposes. They are not “machine guns.”
Machine guns are fully automatic and continue to fire
with a single pull of the trigger, for as long as the trigger
remains depressed and the machine gun has ammunition.
46. The Act radically broadens the definitions of
firearms banned by the Act as “assault weapons” by
generally adding to the “two-features” generic test
found in prior law a “one-feature” test. Conn. Gen. Stat.
§ 53-202a(1)(E). It also adds 116 “specific” semiautomatic
firearms named by manufacturer and/or model to the
previous list of 67 “specific” firearms categorized as
“assault weapons,” for a total of 183 firearms banned by
name. Conn. Gen. Stat. § 53-202a(1)(A)(i), (B), (C), and (D).
47. Effective on April 4, 2013, a person who “distributes,
transports or imports into the state, keeps for sale,
or offers or exposes for sale, or who gives any assault
weapon,” with certain exceptions, commits a class C felony,
and “shall be sentenced to a term of imprisonment of which
two years may not be suspended or reduced by the court.”
Conn. Gen. Stat. § 53-202b(a)(1).
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48. Possession of a firearm defined by the Act as
an “assault weapon” generally is a Class D felony, and
a person so convicted “shall be sentenced to a term of
imprisonment of which one year may not be suspended
or reduced by the court,” subject to certain exceptions.
Conn. Gen. Stat. § 53-202c(a).
49. For possession of a firearm defined by § 53-202a(1)
(b) to (f) as an “assault weapon” to be grandfathered, the
owner, among other things, must have lawfully possessed
the firearm on April 4, 2013 and must submit an application
to the DESPP for a certificate of possession of the firearm
by January 1, 2014. Conn. Gen. Stat. § 53-202d(a)(2)(A).
The owner of a firearm defined as an “assault weapon”
by § 53-202a(a)(3) or (4) of the general statutes, revision
of 1958, revised to January 1, 2013, that was lawfully
purchased on or after April 4, 2013, but prior to the
effective date of S.B. 1094, must submit an application
to the DESPP for a certificate of possession by January
1, 2014. § 7, S.B. 1094, amending Conn. Gen. Stat. § 53202d(a)(2)(A).
50. A person who obtains a certificate of possession
for a firearm newly banned by the Act as an “assault
weapon” may continue to possess the firearm, limited to
narrowly-defined places or purposes. Conn. Gen. Stat.
§ 53-202d(f), (g).
51. A non-military person who moves into Connecticut
in lawful possession of a firearm newly banned by the Act
as an “assault weapon” must, within ninety days, render
it permanently inoperable, sell it to a licensed gun dealer,
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or remove it from the State. A member of the military or
naval forces of Connecticut or of the United States who
moves into the State, by contrast, may declare possession
of such firearm and keep it. Conn. Gen. Stat. § 53-202d(d).
52. As amended by the Act, Conn. Gen. Stat. § 53202a(1)(E) defines an “assault weapon” to include:
Rifles
i.

A semiautomatic, centerfire rifle that has an
ability to accept a detachable magazine and has
at least one of the following:
I.

A folding or telescoping stock;

II. Any grip of the weapon, including a pistol
grip, a thumbhole stock, or any other stock,
the use of which would allow an individual to
grip the weapon, resulting in any finger on
the trigger hand in addition to the trigger
finger being directly below any portion of the
action of the weapon when firing;
III. A forward pistol grip;
IV. A flash suppressor;
V. A grenade launcher or flare launcher;
ii.

A semiautomatic, centerfire rifle that has a fixed
magazine with the ability to accept more than ten
rounds of ammunition; or
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iii. A semiautomatic, centerfire rifle that has an
overall length of less than thirty inches….
Pistols
iv. A semiautomatic pistol that has the ability to
accept a detachable magazine and has at least
one of the following:
I.

An ability to accept a detachable magazine
that attaches at some location outside the
pistol grip;

II. A threaded barrel capable of accepting a
flash suppressor, forward pistol grip or
silencer;
III. A shroud that is attached to, or partially
or completely encircles, the barrel and
that permits the shooter to fire the firearm
without being burned, except a slide that
encloses the barrel; or
IV. A second hand grip; or
v.

A semiautomatic pistol with a fixed magazine that
has the ability to accept more than ten rounds.
Shotguns

vi. A semiautomatic shotgun that has both of the
following:
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I.

A folding or telescoping stock; and

II. Any grip of the weapon, including a pistol
grip, a thumbhole stock, or any other stock,
the use of which would allow an individual to
grip the weapon, resulting in any finger on
the trigger hand in addition to the trigger
finger being directly below any portion of the
action of the weapon when firing; or
vii. A semiautomatic shotgun that has the ability to
accept a detachable magazine; or
viii. A shotgun with a revolving cylinder….
53. The above provisions replaced the definitions under
prior law, which required that a firearm have two, rather
than just one, of the listed features, but did not require
that rifles and pistols be “centerfire.” The original Act
thus removed .22 rimfire rifles and pistols, which are used
primarily for target shooting and hunting small game,
from the definition of “assault weapon.” However, § 3 of
S.B. 1094 amended the Act to include in the definition:
“(ix) Any semiautomatic firearm that meets the criteria
set forth in subdivision (3) or (4) of subsection (a) of section
53-202a of the general statutes, revision of 1958, revised
to January 1, 2013 . . . .” The practical result was again to
restrict .22 rimfire rifles and pistols if they have two of
any of the above-listed generic features.
54. The term “assault weapon” is also broadened
by the Act in that the definition of the 116 newly-named
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rifles, pistols, and shotguns that are commonly used
for self-defense, hunting, and sporting activities by
law-abiding citizens includes the catch-all phrase “any
copies or duplicates thereof with the capability of any
such [firearms], that were in production prior to or on
the effective date of this section.” Conn. Gen. Stat. § 53202a(1)(B), (C), & (D).
55. The term “assault weapon” is further broadened by
the Act to include a “part or combination of parts designed
or intended to convert a firearm” into an “assault weapon,”
or “a combination of parts from which” an “assault weapon”
may be assembled (“rapidly” or otherwise, depending on
the type of “assault weapon”) if those parts are in the
possession or under the control of the same person. Conn.
Gen. Stat. §§ 53-202a(1)(A)(ii) & (F).
FACTS AND IMPACT
56. The ordinary firearms pejoratively categorized
and banned as “assault weapons,” and standard magazines
holding more than ten rounds, are and have been
commonly used by millions of law-abiding citizens in
Connecticut and throughout the United States for lawful
purposes, including defense of self and family.
57. Members of plaintiffs CCDL and CCS (“members”)
wish to acquire and possess rifles, pistols, shotguns, and
standard magazines that are prohibited by the Act, and
are subject to and adversely affected by each and every
restriction thereon (including each definition thereof)
challenged in this complaint.
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58. Individual plaintiffs SHEW, ROCKLIN, CYPHER,
OWENS, MCCLAIN, and MUELLER wish to acquire
and possess rif les, pistols, shotguns, and standard
magazines that are prohibited by the Act, and are subject
to and adversely affected by each and every restriction
thereon (including each definition thereof) challenged in
this complaint.
59. The business plaintiffs named herein are directly
and adversely impacted by each and every restriction
in the Act (including each pertinent definition) on rifles,
pistols, shotguns, and standard magazines challenged in
this complaint. Specifically, the Act prohibits each such
business plaintiff from distributing, transporting or
importing into the State, or keeping or offering for sale,
any “assault weapon,” and from purchasing, transferring,
distributing, keeping or offering for sale, or importing into
the State any “large capacity magazine.”
60. For example, business plaintiff HILLER
SPORTS, LLC is in the business of buying, selling, and
re-selling firearms and magazines within and without
the State of Connecticut. One segment of HILLER’s
business involves the purchase of “AR”-type firearms
from out-of-state distributors and the sale of these “AR”type firearms to customers. As a direct result of the
Act, several of HILLER’s out-of-state distributors have
stopped altogether the shipment of “AR”-type firearms
to HILLER due to concern and confusion over whether
these types of arms can legally be shipped to, received
by and/or sold by the holder of an FFL. HILLER has to
refund approximately $60,000 of back orders on “AR”-type
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firearms to its customers because the wholesaler would
not ship the “AR”-type firearms to fill them. In addition,
firearms that were ordered prior to the enactment of the
Act, but not paid for, cannot legally be transferred to
customers or offered for sale within Connecticut on or
after April 4, 2013. HILLER has received approximately
$11,000 worth of firearms that were ordered and shipped
prior to the Act’s enactment, but must now be returned
to the manufacturer(s) and/or distributor(s). The sale of
those types of firearms was a vast majority of HILLER’s
sales before the passage of the Act. These results of the
Act have caused actual harm to HILLER’s sales and
overall business.
61. Another segment of HILLER’s business involves
the sale of accessories for “AR”-type firearms. These
include, among other things, slings, rails, optics/scopes,
grips, and cases. As a direct result of the Act, HILLER
has not sold one accessory, whereas before the passage
of the Act the sale of accessories kept pace with the sale
of AR-type firearms.
62. Another segment of HILLER’s business involves
the sale of ammunition magazines. As a direct result of
the Act, HILLER has returned all magazines that hold
more than ten rounds and has asked, in turn, for the
manufacturers to send it magazines that hold ten rounds.
HILLER is still waiting to receive those magazines from
the manufacturers. In addition, since ten round magazines
are not even manufactured for many firearm models,
HILLER currently cannot supply magazines for these
firearms at all. The Act’s prohibitions on transfers and
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offering for sale of magazines of over ten round capacity
have caused actual harm to HILLER’s sales and overall
business.
63. As a direct result of the Act, HILLER’s overall
sales of rif les, pistols, and shotguns have declined
drastically. HILLER has observed that this decline in
sales involves firearms that contain some of the individual
features that are banned by the Act (e.g., pistol grips, etc.),
but also firearms that are not characterized by the Act
as “assault weapons.” This decline is due, in large part,
to customer confusion over which kinds of firearms are
banned and which are not, as well as customer concern
that purchasing a firearm will subject the customer to
criminal prosecution.
64. Business plaintiff MD SHOOTING SPORTS has
been directly and adversely affected by the passage of
the Act. Prior to enactment of the Act, MD typically did
$2,000 to $2,500 in business each weekday and $5,000 to
$7,000 in business on Saturdays. After enactment of the
Act, however, MD is only generally earning about $1,000
per weekday and $2,000 to $2,500 on Saturdays.
65. The loss in business threatens the financial
viability of MD and has caused MD to consider relocating
out of state.
66. As mentioned above, the Act outlaws the sale
of semiautomatic rif les that can accept detachable
magazines, and also have a telescoping stock, a forward
grip, or any grip (including a thumbhole stock or pistol
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grip) that permits the fingers of the trigger hand to rest
below the firearm’s action when firing. These features are
commonly found (either individually or in combination) on
AR-15 type modern sporting rifles.
67. Prior to enactment of the Act, one segment of MD’s
business involved the purchase of “AR”-type firearms
from out-of-state distributors and the sale of these “AR”type firearms to customers. As a direct result of the Act,
MD’s out-of-state distributors have stopped altogether the
shipment of “AR”-type firearms to MD due to concern and
confusion over whether these types of arms can legally
be shipped to, received by and/or sold by the holder of an
FFL. In addition, all or most of these firearms cannot be
legally transferred to customers or offered for sale within
Connecticut on or after April 4, 2013. These results of the
Act have caused actual harm to MD’s sales and overall
business.
68. Another segment of MD’s business involves the
sale of ammunition magazines. As a direct result of the
Act, MD’s sales of magazines have declined significantly.
This decline involves magazines that hold more than ten
rounds, which it is now a felony to sell or offer for sale.
This decline has caused actual harm to MD’s sales and
overall business.
69. Another segment of MD’s business involves the
receipt and transfer of firearms pursuant to the FFL
MD holds. As a direct result of the Act, the volume of
firearms that MD receives and transfers has declined
significantly. Before enactment of the Act, MD regularly
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received 5-7 used firearms per week that would be resold.
Now, however, MD only receives 1-2 used firearms per
week. This decline has caused actual harm to MD’s sales
and overall business.
70. As a direct result of the Act, MD’s overall sales of
rifles, pistols, and shotguns has declined significantly. MD
has observed that this decline in sales involves firearms
that contain some of the individual features that are
banned by the Act (e.g., pistol grips, forward grips, etc.),
but also firearms that are not characterized by the Act
as “assault weapons.” This decline is due, in large part,
to customer confusion over which kinds of firearms are
banned and which are not, as well as customer concern
that purchasing a firearm will subject the customer to
criminal prosecution. In one recent incident, a customer
who had come into MD for the purchase of a bolt action
rifle ultimately refused to make the purchase because he
incorrectly believed that it was illegal under the Act.
71. Moreover, Connecticut law enforcement officers
are confused over what is covered by the Act. For example,
an MD representative personally spoke with a detective
in the State Police Special Licensing and Firearms Unit
in an effort to determine whether MD could continue to
sell Smith & Wesson AR-10 firearms in Connecticut after
the enactment of the Act. While the detective told the MD
representative that Smith & Wesson AR-10 firearms could
continue to be sold in Connecticut, the MD representative
later concluded that this was incorrect.
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72. But for the Act, member plaintiffs and individual
plaintiffs forthwith would obtain and possess magazines
with a capacity of more than ten rounds. Upon information
and belief, some members of association plaintiffs have
moved into Connecticut after April 4, 2013, in lawful
possession of magazines that hold more than ten rounds,
and may no longer keep them.
73. Many members, individual plaintiffs, and business
plaintiffs are unaware of how to convert magazines that
hold more than ten rounds so that they will only hold ten
rounds. Other members, individual plaintiffs, and business
plaintiffs might possess the technical ability to attempt
such conversions, but are unaware of whether they may
be “readily restored or converted” to hold more than ten
rounds, or are “permanently altered” not to do so, given
that the Act provides no standards thereon.
74. But for the Act, members, individual plaintiffs, and
business plaintiffs forthwith would acquire and possess
firearms under each and every one of the definitions of
“assault weapons” challenged in this complaint. Upon
information and belief, additional members and individual
plaintiffs have moved into Connecticut after April 4, 2013,
in lawful possession of “assault weapons” and desire to
possess them within the State.
75. As examples, but for the Act, some members,
individual plaintiffs, and business plaintiffs would obtain
and possess semiautomatic, centerfire rifles that have the
ability to accept a detachable magazine with a folding or
telescoping stock or a grip that would allow an individual
to grip the weapon, resulting in any finger on the trigger
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hand in addition to the trigger finger being directly below
any portion of the action of the weapon when firing.
76. By way of further illustration, some members,
individual plaintiffs, and business plaintiffs would
obtain and possess semiautomatic, centerfire rifles with
detachable magazines and with a thumbhole stock. Such
rifles are commonly used for hunting game and for target
shooting. A thumbhole stock allows the rifle to be held
more comfortably and fired more accurately.
77. But for the Act, members, individual plaintiffs,
and business plaintiffs would forthwith obtain and possess
various other rifles, pistols, and shotguns but may not do
so in that the Act defines them as “assault weapons” or
fails to provide adequate notice of whether they are or are
not “assault weapons.”
78. By way of example, on May 21, 2013, plaintiff
STEPHANIE CYPHER visited Hoffman’s Gun Center
in Newington, CT. While there, she inquired if she could
purchase a magazine that was capable of holding more
than ten rounds of ammunition. In response, she was told
that doing so was illegal. But for the Act, CYPHER would
have forthwith purchased a magazine that was capable of
holding more than ten rounds of ammunition.
79. CYPHER currently owns a Saiga shotgun, which
was originally equipped with a magazine holding more
than ten rounds. While at the Hoffman’s store, CYPHER
inquired as to whether it was legal to purchase a magazine
holding more than ten rounds for her shotgun. In response,
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she was told that such magazines are now classified as
“large capacity” magazines and are no longer available
because they are illegal. But for the Act, CYPHER would
have forthwith purchased a magazine that is capable
of holding more than ten rounds of ammunition for her
shotgun.
80. Also during her visit to the Hoffman’s store,
CYPHER asked which AR-type rifles could or could not
be legally sold. The dealer couldn’t answer this question,
telling CYPHER that she “really wasn’t sure what was
banned or what wasn’t” and that trying to figure out
what guns were legal was “really complicated.” The
dealer referred CYPHER to the State’s website and told
CYPHER to “try and figure this out for [her]self.”
81. On May 6, 2013, CYPHER inquired of a local
police officer as to whether she could presently purchase a
standard magazine that was capable of holding more than
ten rounds of ammunition. In response, she was told that
she was not able to do that as they are now illegal, and
that if she were to do so she would be arrested.
82. On May 8, 2013, plaintiff MITCHELL ROCKLIN
traveled to the K-5 Arms Exchange located in Milford,
CT. While there, ROCKLIN inquired as to whether it was
legal to purchase a magazine that was capable of holding
more than ten rounds of ammunition. In response, he was
told that doing so was illegal. But for the Act, ROCKLIN
would have forthwith purchased a standard magazine that
is capable of holding more than ten rounds of ammunition.
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83. ROCKLIN owns a Glock 9x19 caliber pistol,
which was originally equipped with a 15-round magazine.
While at the K-5 store, he inquired as to whether it was
legal to purchase a 15-round magazine for this firearm.
In response, he was told that 15-round magazines for
his firearm were no longer available because they were
illegal. But for the Act, ROCKLIN would have forthwith
purchased a 15-round magazine for his Glock pistol.
84. Also during his visit to the K-5 store, ROCKLIN
asked if it was legal to buy a Surplus Arms & Ammo AR15 type modern sporting rifle. This rifle is not on the list
of rifles that are banned by name, Conn. Gen. Stat. § 53202a(1)(A)(i), (B). The salesperson could not determine
whether the rifle ROCKLIN asked about was a “copy
or duplicate” of a banned rifle, and therefore could not
determine if it was legal to sell such rifle. But for the Act,
ROCKLIN would have forthwith purchased a Surplus
Arms & Ammo AR-type modern sporting rifle.
85. Finally, during his visit to the K-5 store, ROCKLIN
inquired as to whether it was legal to purchase a Colt
Sporter rifle, a Colt Match Target Rifle, a VEPR rifle in
7.62 x 54R with 5 round magazine, and an IZHMASH
Saiga 12 Shotgun with two round magazine. The dealer
advised ROCKLIN that they were on a list of “banned”
firearms and thus could not be lawfully sold. But for the
Act’s ban, ROCKLIN would have forthwith purchased
one or more of these commonly used firearms.
86. On May 8, 2013, ROCKLIN inquired of a police
officer with the Ridgefield Police Department as to
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whether he could presently purchase a standard magazine
that was capable of holding more than ten rounds of
ammunition. In response, he was told that he was not able
to do that as it was illegal, and that if he were to do so he
would be arrested.
87. On May 8, 2013, plaintiff BRIAN McCLAIN
traveled to the Connecticut Gun Exchange located in
Monroe, CT. While there, he inquired as to whether it was
legal to purchase a standard magazine that was capable
of holding more than ten rounds of ammunition for one of
his firearms. In response, MCCLAIN was told that doing
so was illegal. But for the Act’s ban, MCCLAIN would
have forthwith purchased a standard magazine capable
of holding more than ten rounds of ammunition.
88. MCCLAIN currently owns two Smith & Wesson
M-5906 9mm caliber semiautomatic pistols, each of
which accept a standard 15-round magazine. While at
the Connecticut Gun Exchange, MCCLAIN inquired as
to whether it was legal to purchase a standard 15-round
magazine for these pistols. In response, he was told that
15-round magazines are no longer available because they
are illegal. But for the Act’s ban, MCCLAIN would have
forthwith purchased one or more 15-round magazines for
these pistols.
89. Also during his visit to the Connecticut Gun
Exchange, MCCLAIN asked if he could buy any kind
of AR-15 type modern sporting rifle. He was told that
all AR-15 type modern sporting rifles are now banned.
When MCCLAIN asked if he could purchase an AR-type
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rifle that was not on the list of “banned firearms,” he was
advised that Stag AR-15 type rifles do not appear on the
list of firearms banned in Connecticut, but that since Stag
AR-15 type rifles have a pistol grip they are “banned
anyway.” But for the Act’s ban, MCCLAIN would have
forthwith purchased a Stag AR-15 type modern sporting
rifle.
90. Finally, during his visit to the Connecticut Gun
Exchange, MCCLAIN inquired as to whether it was legal
to purchase a Colt Sporter rifle, a Colt Match Target Rifle,
or an IZHMASH Saiga 12 Shotgun with a two round
magazine. The dealer advised him that these firearms
could no longer be sold as they are on a list of “banned”
firearms. But for the Act’s ban, MCCLAIN would have
forthwith purchased one of these commonly used firearms.
91. On May 8, 2013, MCCLAIN inquired of a police
officer with the Shelton Police Department as to whether
he could presently purchase a magazine that was capable
of holding more than ten rounds of ammunition. In
response, MCCLAIN was told that he was not able to do
that as it was now illegal, and that if he were to do so he
would be arrested.
92. Between May 8 and 11, 2013, plaintiff JUNE
SHEW inquired of different gun sellers as to her ability
to acquire various firearms and magazines. SHEW
made these inquiries to the Newington Gun Exchange
(located in Newington, CT), Remarcable Arms (located
in Wallingford, CT), and JoJo’s Gun Works (located in
Southington, CT).
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93. SHEW currently owns a Browning 9mm pistol,
which was originally equipped with a magazine that holds
more than ten rounds. SHEW asked each of the above
sellers if it was possible to purchase a magazine holding
more than ten rounds for this pistol. In response, she was
told that while they had these magazines in stock, they
were no longer available for sale. But for the Act, SHEW
would have forthwith purchased a standard magazine that
is capable of holding more than ten rounds of ammunition.
94. SHEW also asked each of these sellers which
types of AR-type modern sporting rifles could or could
not be legally sold. The sellers advised her that with the
passage of the Act no AR-15 type modern sporting rifles
are legally available for sale to Connecticut residents.
One seller advised SHEW that he had gone so far as to
strip (disassemble) all of the AR-15 type firearms that
he had in inventory for fear that he would be prosecuted
for possessing fully assembled versions of them. But for
the Act’s ban, SHEW would have forthwith purchased a
commonly used AR-type modern sporting rifle.
95. SHEW asked these sellers if it was possible to
buy a Colt Sporter rifle, a Colt Match Target Rifle, a
VEPR rifle in 7.62 x 54R with a five round magazine, or an
IZHMASH Saiga 12 Shotgun with a two round magazine.
The sellers advised SHEW that this was not possible, since
each of these arms was on the Act’s list of newly “banned”
firearms. But for the Act, SHEW would have forthwith
purchased one or more of these commonly used firearms.
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96. SHEW also inquired of a West Hartford Police
Department officer as to whether she could presently
purchase a magazine that was capable of holding more
than ten rounds of ammunition. In response, she was told
that this was illegal, and that if SHEW were to do so she
would be arrested.
97. On May 14, 2013, plaintiff PETER OWENS
traveled to Hoffman’s Gun Center and to the Newington
Gun Exchange, both located in Newington, CT. While
there, OWENS asked if it was possible to purchase a
magazine that was capable of holding more than ten
rounds of ammunition. In response, he was told that this
would be illegal. But for the Act’s ban, OWENS would
have forthwith purchased a magazine capable of holding
more than ten rounds of ammunition.
98. OWENS currently owns a Steyr pistol, which was
originally equipped with a magazine that holds more than
ten rounds. While at the above stores, OWENS asked if
there were any such magazines available for his Steyr
pistol. In both locations OWENS was told in response that
so-called “large capacity” magazines for this pistol were
not available for sale. But for the Act’s ban, OWENS would
have forthwith purchased a magazine capable of holding
more than ten rounds of ammunition for his Steyr pistol.
99. Also during his visit to the above stores, OWENS
asked what AR-type rifles could or could not be legally
sold. The salespersons advised OWENS that, in their
opinion, he could not legally buy any AR-15 type modern
sporting rifle models. But for the Act’s ban, OWENS
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would have forthwith purchased an AR-15 type modern
sporting rifle.
100. Finally, during his visit to these stores, OWENS
asked if he could buy a Colt Sporter rifle, a Colt Match
Target Rifle, a VEPR rifle in 7.62 x 54R with a five round
magazine, or an IZHMASH Saiga 12 Shotgun with a two
round magazine. The dealer told Owens that he could
not because these firearms were on a list of “banned”
firearms. But for the Act’s ban, OWENS would have
forthwith purchased one or more of these commonly used
modern firearms.
101. On June 10, 2013, plaintiff ANDREW MUELLER
traveled to the Outpost Guns & Ammo Store located in
Montville, CT. While there, MUELLER inquired as to
whether it was legal to purchase a magazine that was
capable of holding more than ten rounds of ammunition.
In response, he was told that doing so was illegal.
102. MUELLER owns a Ruger LC9 pistol, which
was originally equipped with a magazine that holds
only seven rounds of ammunition. MUELLER wishes
to obtain a semiautomatic firearm that has a capacity of
holding more than ten rounds of ammunition. While at
the Outpost store, he inquired as to whether it was legal,
or even possible, to purchase a firearm that holds more
than ten rounds of ammunition. In response, he was told
that such firearms are not available and are illegal. But
for the Act, MUELLER would have forthwith purchased
a firearm that holds more than ten rounds of ammunition.
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103. Also during his visit to the Outpost store,
MUELLER asked if it was legal to buy a AR-15 type
modern sporting rifle. The salesperson said he could not
sell MUELLER any type of AR-15 rifle, be it an “original”
AR-15 or a “copy or duplicate” of a banned rifle. But for
the Act, MUELLER would have forthwith purchased an
AR-type modern sporting rifle.
104. Finally, during his visit to the Outpost store,
MUELLER inquired as to whether it was legal to
purchase a Colt Sporter rifle, a Colt Match Target Rifle,
a VEPR rifle in 7.62 x 54R with 5 round magazine, and an
IZHMASH Saiga 12 Shotgun with two round magazine.
The dealer advised MUELLER that they were on a list
of “banned” firearms and thus could not be lawfully sold.
But for the Act’s ban, MUELLER would have forthwith
purchased one or more of these commonly used firearms.
105. On June 10, 2013, MUELLER inquired of a police
officer with the Groton Police Department as to whether
he could presently purchase a standard magazine that was
capable of holding more than ten rounds of ammunition.
In response, he was told that he was not able to do that
as it was illegal, and that if he were to do so he would be
arrested.
106. The Act’s prohibitions on common firearms
defined as “assault weapons,” and on standard magazines
defined as “large capacity magazines” impermissibly
restrict the right of law-abiding citizens to possess these
commonly used firearms and magazines.
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107. The Act’s prohibitions on ownership of these
firearms and magazines will not reduce unlawful
homicides or other violent crime and will reduce public
safety.
10 8 . T he A c t i r r at iona l ly proh ibit s cer t a i n
semiautomatic firearms but not others. It places lawabiding citizens at a disadvantage against criminals
by precluding the lawful use of common semiautomatic
firearms with characteristics that promote accuracy,
safety and ease-of-use. These characteristics facilitate
the safe and effective use of such firearms by ordinary
citizens who seek to protect themselves.
109. The Act’s ban on firearms that are widelydistributed and commonly used by law-abiding citizens
has no impact on criminals who, studies have shown,
do not generally use the banned firearms, and who use
common handguns instead. Only about 2% or fewer of
crimes involving the use of a gun are committed with
the types of firearms that were restricted by the 1994
federal “assault weapons” law, which expired in 2004.
Furthermore, criminals are not deterred by laws of the
type challenged in this suit.
110. According to a National Institute of Justice
report issued before the federal “assault weapons” law
expired, it was not possible to credit the restrictions with
any of the nation’s drop in violence involving firearms,
and the impact on firearm-related violence of continuing
the federal restrictions on firearms classified as “assault
weapons” would likely be small at best.
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111. Studies show that while criminals rarely fire more
than ten rounds when committing a crime using a gun,
a citizen or a law enforcement officer defending him or
herself must often fire more than ten rounds to effectively
stop a home invasion or an assault.
112. Criminals are unlikely to concern themselves
with whether the magazines they use to commit crimes
are lawful. Even if they did, they could simply use multiple
ten-round magazines or multiple firearms, each equipped
with a ten-round magazine. In this sense, the Act will do
nothing to prevent crimes during which a criminal fires
dozens of rounds or uses multiple magazines.
113. It is the law-abiding citizen who is most
disadvantaged by a ban on standard magazines that hold
more than ten rounds, since the stress caused by surprise
and fear during the commission of a crime makes it very
difficult for a citizen to quickly reload or to handle multiple
guns. Criminals are better able to remain calm enough
to quickly reload since they plan and control the event.
114. In the rare instances in which criminals fire more
than ten rounds, they typically fire those rounds at a rate
that would allow them to replace any magazines that
they would empty if they used only ten-round magazines.
Given that criminals, not their victims, choose the time
and place of attack, criminals are much more likely than
victims to be prepared for a confrontation in this respect.
The prohibition on magazines with a capacity of more than
ten rounds thereby places law-abiding citizens exercising
their constitutional right to armed self-defense at a serious
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disadvantage, while failing to prevent or impede criminal
attacks.
INJURY THREATENED BY DEFENDANTS
115. The provisions of the Act set forth herein prohibit
plaintiffs and members of the plaintiff associations from
exercising constitutional rights they would exercise
forthwith but for such provisions, which thereby violate
their constitutional rights. Should any plaintiff or member
of a plaintiff association run afoul of any such provision,
such person is subject to arrest, prosecution, conviction,
incarceration, fines, forfeitures, loss of the right to keep
and bear arms, and loss of other civil rights. Accordingly, as
a proximate cause of the administration and enforcement
of the Act by defendants as aforesaid, plaintiffs have been,
and will continue to be, irreparably harmed.
COUNT ONE
(Prohibition on Commonly Possessed Magazines
Violates the Second Amendment)
116. The preceding paragraphs are re-alleged and
incorporated herein by reference.
117. Magazines that have a capacity of more than ten
rounds of ammunition are commonly possessed by lawabiding citizens throughout Connecticut and the United
States for self-defense, target shooting, hunting, and other
lawful purposes. Many firearms are designed for and sold
with magazines that hold more than ten rounds.
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118. Some plaintiffs and members did not possess any
magazine holding more than ten rounds by the deadline
of April 4, 2013, and are thus perpetually ineligible to
obtain and declare possession of such magazines. They
include persons who did not at the time own a firearm
because they were underage, did not have the funds, had
no training, did not feel a need to defend themselves, or
had not yet moved to Connecticut. Many such persons
would forthwith obtain magazines holding more than ten
rounds but for the Act’s prohibitions. Instead, they are
permanently banned from ever doing so.
119. Firearms are commonly bought and sold for any
number of reasons, including by plaintiffs and members.
Since a magazine holding more than ten rounds which has
been declared by the deadline is not transferrable, in the
case of the sale of the firearm that uses the magazine,
the person who acquires the firearm may not receive the
magazine, often resulting in an unusable firearm. Thus,
the Act creates an entire class of countless firearms
that are rendered unusable if ever sold or otherwise
transferred.
120. For many firearms, particularly models no longer
in production, magazines holding ten rounds or fewer are
simply unavailable because they were never manufactured
in the past and will never be manufactured in the future.
The plaintiffs and members who own, acquire, or move into
the State with such firearms and magazines, and who have
not declared the magazines because they did not possess
them by the April 4, 2013, deadline, may not lawfully
possess such magazines. For all practical purposes, the
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Act’s ban on magazines amounts to a ban on the firearms
that were designed to use them.
121. The need for and usefulness of standard
magazines holding more than ten rounds for lawful
defense of self and others is demonstrated by the fact that
they are issued to law enforcement officers. Criminals
have and use magazines without any limitation in capacity.
The Act’s provisions on magazines put law-abiding citizens
at a grave disadvantage relative to criminals, who will not
comply with the ten-round capacity limit.
122. It is not realistic to expect ordinary citizens to
overcome the harm caused by the Act’s ban on standard
magazines by owning multiple magazines and changing
magazines while confronted with a sudden home invasion,
robbery, or other attack. Even if citizens could accomplish
such a task in the middle of a criminal attack, and despite
physical limitations, there are individual plaintiffs and
members of association plaintiffs CCDL and CCS who
own common and popular models of firearms for which
extra magazines are no longer in production or available.
123. Some members of plaintiffs CCDL and CCS are
unable to change magazines quickly due to old age, major
disability, arthritis, and other physical conditions even in
a low stress situation, but are able to defend themselves
against crime if they can avoid changing magazines by
using a firearm equipped with a magazine with more than
ten rounds.
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124. By way of illustration, plaintiff STEPHANIE
CYPHER is a disabled shooter: when she was 12 years
old she lost her right arm to cancer. This disability makes
it extremely difficult for CYPHER to change magazines
with ease or speed. Since CYPHER can only use her
left hand, it takes her more time to exchange an empty
magazine for a full one than it does an able-bodied shooter.
125. In order to change a spent magazine, CYPHER
must place her firearm down on a bench or table, press
the magazine eject button, wiggle the magazine free,
exchange the spent magazine for a new one, and then pick
up the firearm, which only then is usable.
126. Plaintiff PETER OWENS is also a disabled
shooter: due to a stroke at age 4, OWENS has no functional
use of his left hand. This disability makes it extremely
difficult for OWENS to change magazines with ease or
speed. In order to change a magazine, OWENS must
discard the spent magazine from his firearm, tuck the
empty firearm under his left arm, pick up a new magazine
with his right hand, insert the new magazine into the
firearm, which only then is usable. Since OWENS cannot
use his left hand, it takes him more time to exchange an
empty magazine for a full one than it does an able-bodied
shooter.
127. During a magazine change plaintiffs CYPHER
and OWENS are effectively unarmed, and the extended
time they need to re-load their firearms increases their
vulnerability to a criminal attacker advancing during
the change. This vulnerability is eliminated if they are
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allowed to use standard magazines that hold greater than
ten rounds: the more rounds these plaintiffs are able to
expend in a self-defense situation, the less exposed they
are to the physical danger presented by a criminal during
re-loading. However, the Act’s prohibition on standard
magazines holding more than ten rounds only reinforces
their vulnerability.
128. In addition, plaintiffs generally do not know how
to convert, and do not have the parts and tools required
to convert, magazines that hold more than ten rounds
into magazines that hold no more than ten rounds. Even
if they had such knowledge, parts, and tools, they have no
way of knowing whether such magazines could be “readily
restored or converted” to accept more than ten rounds,
about which no standards exist.
129. As described above, but for the provisions of the
Act forbidding them to do so, members and individual
plaintiffs forthwith would acquire and possess magazines
with a capacity of over ten rounds for pistols, rifles, and
shotguns for protection of themselves and their families
in their homes and for other lawful purposes. Similarly,
but for the provisions of the Act forbidding them to do so,
members, individual plaintiffs, and business plaintiffs
forthwith would distribute, import into the State, keep for
sale, offer or expose for sale, purchase, or transfer such
magazines for use for defense of self and family within
the home and other lawful purposes.
130. The Act’s prohibitions and restrictions on
standard and common magazines that it classifies as
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“large capacity magazines” that are challenged here
appear at the following sections of the Act: Conn. Gen.
Stat. § 53-202p(b) (unlawful to distribute, import into the
State, keep for sale, offer or expose for sale, purchase,
or transfer “large capacity magazine”); C onn. Gen.
Stat. § 53-202p(c) (unlawful to possess “large capacity
magazine” on or after January 1, 2014); Conn. Gen. Stat.
§ 53-202q(d) (requirement, within 90 days, to render
permanently inoperable, sell to a licensed gun dealer, or
remove from the State “large capacity magazine” in lawful
possession of person who moves into the State).
131. Finally, a g randfathered “large capacity
magazine,” for which an owner may obtain a certificate
of possession under the Act, may only be possessed at
narrowly-defined locations, and may not contain “more
than ten bullets” when possessed at the owner’s place of
business or other property owned by such person, when
transporting it between certain places, or when possessed
by virtue of a permit to carry a pistol or revolver, which is
restricted to a pistol the person lawfully possessed prior to
April 5, 2013, in which the magazine does not extend more
than one inch below the bottom of the pistol grip. Conn.
Gen. Stat. § 53-202q(f). But for the Act’s prohibitions,
plaintiffs who obtain certificates of possession would
not limit their possession of such magazines to the
restricted locations, would possess them with more than
ten cartridges, and would possess them with pistols
lawfully possessed both before and after the effective date,
including pistols in which the magazine extends more than
one inch below the bottom of the pistol grip.
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132. The aforesaid prohibitions and restrictions
on “large capacity magazines,” facially and as applied,
infringe on the right of the people, including plaintiffs,
business plaintiffs, and members of plaintiff associations,
to keep and bear arms as guaranteed by the Second
Amendment of the United States Constitution, and
as made applicable to the States by the Fourteenth
Amendment.
COUNT TWO
(Prohibition on Commonly Possessed Firearms
Violates the Second Amendment)
133. The preceding paragraphs are re-alleged and
incorporated herein by reference.
134. Prior to the Act, Connecticut law used the
pejorative term “assault weapon” to describe certain
commonly-possessed rifles, pistols, and shotguns and to
prohibit their possession, distribution, transportation or
importation into the State, keeping for sale, offering or
exposing for sale, or giving. The pre-Act law exempted
certain of the banned firearms from the possession and
transfer restrictions if the firearm was manufactured
before September 13, 1994; certain other pre-Act banned
firearms could be possessed if their owners lawfully
possessed them before October 1, 1993, and applied for a
certificate of possession by October 1, 1994.
135. The Act radically broadens the category of
commonly used rifles, pistols, and shotguns that are
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banned to prohibit the possession of any such firearms
if they were not lawfully possessed on April 4, 2013, and
to require the registration of any such firearms lawfully
possessed on that date by applying for a certificate of
possession.
136. Under the Act, a semiautomatic, centerfire rifle
with a detachable magazine is not classified as an “assault
weapon.” But under the Act’s “single feature” test, this
ordinary modern rifle becomes an “assault weapon”
merely by reason of having one additional safety, accuracy,
or ease-of-use feature. Conn. Gen. Stat. § 53-202a(1)(E)(i).
137. A “telescoping stock” allows the length of the
stock to be shortened or lengthened to accommodate the
varying sizes of users, and to allow smaller users (such as
women and the elderly) to balance the firearm better and
to fire safely and accurately. Its usefulness as a safety and
accuracy feature makes the adjustable stock a standard
feature on many sporting firearms, military-issue rifles,
and police-issue rifles.
138. Pistol grips, thumbhole stocks, forward grips,
or any other stock or grip which allows an individual to
grip a rifle or shotgun such that any finger on the trigger
hand (in addition to the trigger finger) is directly below
any portion of the action of the firearm when firing are
common safety, accuracy, and ease-of-use features that
allow citizens greater ability to balance and hold the
firearm.
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139. Under the Act, a semiautomatic pistol that has
an ability to accept a detachable magazine is not an
“assault weapon.” Yet the Act’s “single feature” test turns
this ordinary and common pistol into a banned “assault
weapon” as soon as a single common safety, accuracy, or
ease-of-use feature is added. Conn. Gen. Stat. § 53-202a(1)
(E)(iv).
140. The “ability to accept a detachable ammunition
magazine that attaches at some location outside of the
pistol grip” is a design feature that allows a more accurate
trigger mechanism. For this reason, this accuracy feature
is found on Olympic-style sporting pistols.
141. A “second pistol grip,” and a “threaded barrel
capable of accepting a… forward pistol grip,” allow for
greater control of the pistol and promote accuracy and
the ability of a citizen to hold onto a gun when defending
against a criminal attack.
142. A “shroud” on the barrel of a pistol is a safety
feature that protects one’s hand from being burned while
shooting a firearm.
143. The Act turns any semiautomatic shotgun that
has the ability to accept a detachable magazine into a
banned “assault weapon.” Conn. Gen. Stat. § 53-202a(1)
(E)(vii). Yet the ability of a shotgun to accept a detachable
magazine makes it a common safety and ease-of-use
feature, since it simply makes the shotgun safer to unload,
as all of the shells in a loaded magazine may be removed
at once, while many shotguns with fixed magazines are
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unloaded by repeatedly cycling the action and running
each shell through the firing chamber.
144. The Act turns other common and useful
semiautomatic shotguns into banned “assault weapons”
if they have both “a folding or telescoping stock” and a
“grip of the weapon, including a pistol grip, a thumbhole
stock, or any other stock, the use of which would allow an
individual to grip the weapon, resulting in any finger on
the trigger hand in addition to the trigger finger being
directly below any portion of the action of the weapon
when firing.” Conn. Gen. Stat. § 53-202a(1)(E)(vi). As
explained in connection with rifles, these features are
common safety, accuracy and ease-of-use features found
in many modern firearms.
145. None of the safety, accuracy, and ease-of-use
features discussed here make a rifle, shotgun, or pistol
more powerful or dangerous. Prohibiting guns with
features that promote safety, accuracy, defensive utility,
and user comfort infringes Second Amendment rights. It
irrationally decreases safety, accuracy, and ease-of-use
for law-abiding citizens.
146. Prior to the Act, Connecticut law classified 67
“specified semiautomatic firearms” as “assault weapons.”
The Act maintains the identification of these firearms as
“assault weapons,” and adds to that list 116 more common
and popular modern firearms. The Act also adds countless
other commonly used firearms that could be classified as
“copies or duplicates thereof with the capability of any
such [specified firearms], that were in production prior
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to [April 4, 2013].” Conn. Gen. Stat. § 53-202a(1)(A)-(D).
No reason exists to ban commonly used firearms that fire
only once trigger pull, such as the popular and widely
used AR-15 type modern sporting rifle. This type of rifle
is owned by millions of Americans who have made it the
firearm of choice for self-defense, hunting, target shooting,
and other lawful purposes.
147. For instance, the list includes the “AR-15.” Conn.
Gen. Stat. § 53-202a(1)(B)(xx). That term is often used to
describe perhaps the most widely-produced and popular
rifle in the United States, although the term is vague for
a criminal statute inasmuch as no semiautomatic rifle is
actually marked solely with “AR-15” as its model name.
The list includes the Colt Match Target Rifles and various
rifle models made by Springfield Armory, Armalite,
Olympic Arms, Smith and Wesson, and other leading
manufacturers. Conn. Gen. Stat. § 53-202a(1). While the
list purports to include only “semiautomatic centerfire
rifles,” it includes the pump-action “Remington Tactical
Rifle Model 7615,” which is sold with a ten-round magazine.
Conn. Gen. Stat. § 53-202a(1)(B)(xxxv). The list singles
out just one brand of shotguns, “[a]ll IZHMASH Saiga
12 Shotguns,” which includes models with traditional
wood stocks and two-round detachable magazines, which
are safer to unload than other designs. Conn. Gen. Stat.
§ 53-202a(1)(D).
148. The Act defines the term “assault weapon”
to include a “part or combination of parts designed or
intended to convert a firearm into an assault weapon, as
defined [elsewhere in the Act], or any combination of parts
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from which an assault weapon, as defined [elsewhere in
the Act] may be assembled”—or “rapidly assembled,”
depending on the type of firearm—“if those parts are in
the possession or under the control of the same person.”
Conn. Gen. Stat. § 53-202a(1)(A)(ii), (F). For the same
reasons that the Second Amendment does not allow
Connecticut to ban the common modern rifles, shotguns,
and pistols that the Act defines as “assault weapons,” the
Second Amendment also does not allow Connecticut to ban
the parts that make up those commonly used firearms.
149. But for the provisions of the Act forbidding them
to do so, member plaintiffs, individual plaintiffs, and
business plaintiffs forthwith would acquire and possess
within the State rifles, shotguns, and pistols with the
above features and names for protection of themselves
and their families, for target shooting, and for hunting.
But for the provisions of the Act forbidding them to do
so, member plaintiffs, individual plaintiffs, and business
plaintiffs likewise forthwith would distribute, transport
or import into the State, keep for sale, offer or expose for
sale, or give such firearms for such purposes.
150. The prohibitions and restrictions on the common
and ordinary rifles, pistols, and shotguns banned by the
Act challenged here appear at the following sections of
the General Statutes of Connecticut, as amended by the
Act: § 53-202b(a)(1) (unlawful to distribute, transport or
import into the state, keep for sale, offer or expose for
sale, or give “assault weapon”); § 53-202c(a) (unlawful to
possess “assault weapon”); § 53-202d(d) (requirement for
person who moves into state in lawful possession of an
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“assault weapon” to, within 90 days, render it permanently
inoperable, sell it to a licensed gun dealer, or remove it
from the State). These provisions are challenged to the
extent they apply to “assault weapons” as defined in Conn.
Gen. Stat. § 53-202a(1)(A)(i), (B)-(D), (E)(i)(I)-(IV), (E)
(ii), (E)(iii), (E)(iv)(I)-(IV), (E)(v)-(vii), (E)(ix), and to the
extent they apply to parts in light of these provisions,
Conn. Gen. Stat. § 53-202a(1)(A)(i), (F), except the Act
is not challenged to the extent it defines an “assault
weapon” to include “any selective-fire firearm capable of
fully automatic, semiautomatic or burst fire at the option
of the user,” Conn. Gen. Stat. § 53-202a(1)(A).
151. The aforesaid prohibitions and restrictions
on rifles, pistols, and shotguns, which are commonly
possessed throughout the United States by law-abiding
persons for lawful purposes, facially and as applied,
infringe on the right of the people, including plaintiffs and
members of plaintiff associations, to keep and bear arms
as guaranteed by the Second Amendment of the United
States Constitution, and as made applicable to the States
by the Fourteenth Amendment.
COUNT THREE
(Prohibition on Commonly Possessed Magazines
Denies Equal Protection of the Laws)
152. The preceding paragraphs are re-alleged and
incorporated herein by reference.
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153. The Act denies law-abiding, responsible citizens
the right to possess, purchase, and import into the State
certain common and standard magazines for the selfdefense and other lawful purposes. Yet the Act provides
that such banned magazines may be possessed, purchased
or imported by members or employees of the DESPP,
police departments, the Department of Correction, and
various state or local agencies regardless of whether
such is for official duties or for personal use “when off
duty” Conn. Gen. Stat. § 53-202p(d)(2). “A member of
the military or naval forces of this state or of the United
States” may also possess, purchase, or import such
magazines without any requirement that it be for duty
purposes. Conn. Gen. Stat. § 53-202p(d)(3).
154. In addition, a person who prior to April 4,
2013, lawfully possessed a standard magazine that has
now been re-defined and banned by the Act as a “large
capacity magazine,” and who by January 1, 2014, applies
to declare possession of the magazine to the DESPP may
continue to possess the such magazine. Conn. Gen. Stat.
§ 53-202p(e)(4). By contrast, a “person who retires or is
otherwise separated from service,” without regard to the
reason for such separation, from various state and local
agencies, nuclear facilities, or an armored car service may
declare possession of, and keep, a large capacity magazine
originally obtained for official use, without regard to the
deadline of January 1, 2014. § 2(a)(2), S.B. 1094.
155. Finally, a non-military person who moves into
Connecticut in lawful possession of a magazine now
banned by the Act must, within ninety days, render it
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permanently inoperable, sell it to a licensed gun dealer,
or remove it from the State. However, a person who is a
member of the military or naval forces of Connecticut
or of the United States and is transferred into the state
after January 1, 2014, may declare possession of such
magazine and keep it, including for private, non-duty
purposes. § 2(d), S.B. 1094, amending Conn. Gen. Stat.
§ 53-202q(1)(A).
156. The aforesaid discrimination in favor of selected
classes and against law-abiding citizens generally who
wish to use firearms with standard magazines to protect
themselves and their families from violence and engage
in other lawful activities denies to plaintiffs and members
of plaintiff associations the equal protection of the laws,
contrary to the Fourteenth Amendment to the United
States Constitution.
157. The above provisions discriminating in favor of
selected classes are not severable from the provisions
discriminating against ordinary citizens, including Conn.
Gen. Stat. § 53-202p(b), which prohibits transactions in,
and § 53-202p(c), which prohibits possession of, a “large
capacity magazine,” and which offenses are Class D
felonies. These provisions are not severable because the
legislature did not make it a crime for the favored classes
to possess and engage in other activities involving the
subject magazines, and declaring only the discriminations
in favor of selected classes void would criminalize that
which the legislature has not criminalized. Accordingly,
this violation of equal protection renders Conn. Gen. Stat.
§§ 53-202p(b) and 53-202p(c) void.
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COUNT FOUR
(Prohibition on Commonly Possessed “Assault
Weapons” Denies Equal Protection of the Laws)
158. The preceding paragraphs are re-alleged and
incorporated herein by reference.
159. As applied to ordinary citizens, possession of a
firearm defined by the Act as an “assault weapon” is a
Class D felony. Conn. Gen. Stat. § 53-202c(a). A person in
lawful possession on April 4, 2013, of an “assault weapon”
as defined by § 53-202a(1)(b) to (f), and a person who
lawfully purchased on or after April 4, 2013, but prior
to the effective date of S.B. 1094, an “assault weapon” as
defined by § 53-202a(a)(3) or (4) of the general statutes,
revision of 1958, revised to January 1, 2013, must submit
an application to the DESPP for a certificate of possession
by January 1, 2014. Conn. Gen. Stat. § 53-202d(a)(2)(A).
By contrast, members or employees of the DESPP, police
departments, the Department of Correction, and various
state or local agencies are exempt from the prohibition on
possession of an “assault weapon,” regardless of whether
such is for official duties or for personal use “when off
duty.” Conn. Gen. Stat. § 53-202c(b)(2), as amended by § 6,
S.B. 1094. Moreover, any such person who purchases an
“assault weapon” for use in the discharge of official duties
“who retires or is otherwise separated from service,” no
matter what the reason for such separation, may apply
for a certificate of possession for the firearm and keep it.
Conn. Gen. Stat. § 53-202d(a)(1)(B) & (2)(B), as amended
by § 7, S.B. 1094.
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160. Moreover, a non-military person who moves into
Connecticut in lawful possession of a firearm banned by
the Act as an “assault weapon” must, within ninety days,
render it permanently inoperable, sell it to a licensed gun
dealer, or remove it from the State. Yet, a member of the
military or naval forces of Connecticut or of the United
States who moves into the State may declare possession
of such firearm and keep it, including for any private, nonduty purpose. Conn. Gen. Stat. § 53-202d(d).
161. The aforesaid discrimination in favor of selected
classes and against law-abiding citizens in general
who wish to possess such common firearms to protect
themselves and their families from violence, or to use
them for other lawful purposes, denies to plaintiffs and
members of plaintiff associations the equal protection of
the laws, contrary to the Fourteenth Amendment to the
United States Constitution.
162. The above provisions discriminating in favor of
selected classes are not severable from the provisions
discriminating against ordinary citizens, including
Conn. Gen. Stat. §§ 53-202c(a), which makes it a crime
to possess an “assault weapon.” These provisions are not
severable because the legislature did not make it a crime
for the favored classes to possess “assault weapons,” and
declaring only the discriminations in favor of selected
classes void would criminalize that which the legislature
has not criminalized. Accordingly, this violation of equal
protection renders Conn. Gen. Stat. § 53-202c(a) void.
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COUNT FIVE
(Provisions of the Act are Vague, Fail to Give Notice,
and Violate Due Process)
163. The preceding paragraphs are re-alleged and
incorporated herein by reference.
164. Critical provisions of the Act are vague and fail
to provide adequate notice to ordinary persons and to law
enforcement officers of what is prohibited, in violation of
the Due Process Clause of the Fourteenth Amendment.
Plaintiffs and members possess certain items, and other
plaintiffs and members would forthwith obtain or transfer
such items, but they cannot determine whether such
items constitute restricted “large capacity magazines”
or “assault weapons” as described below.
165. The above vagueness is worsened by the fact that
none of the pertinent crimes in the Act include the terms
“knowingly” or “willfully,” nor do any other terms appear
suggesting that scienter is an element of the offense that
must be proven for any of these crimes. Any person who
chooses to exercise his or her rights under the Second
Amendment faces strict liability crimes for unknowing,
non-willful violations which entail serious felony penalties,
including mandatory terms of imprisonment.

268a
Appendix E
“Large Capacity Magazines”
“can be readily restored or converted to accept”
166. The Act’s definition of a “large capacity magazine”
includes a device that “can be readily restored or converted
to accept, more than ten rounds of ammunition,” excluding
“a feeding device that has been permanently altered so
that it cannot accommodate more than ten rounds of
ammunition.” Conn. Gen. Stat. § 53-202p(a)(1).
167. These terms fail to inform a reasonable person
as to who can readily restore or convert such devices,
whether lay persons or trained experts with the requisite
knowledge and skill, and with what equipment, ranging
from common household tools to machine shops. Nor do
these provisions inform a reasonable person as to how
much time or ease of effort is signified by “readily.”
Moreover, an ordinary person has no way to know whether
such device “has been permanently altered” not to hold
more than ten rounds.
168. An ordinary person may be able to ascertain
the capacity of a magazine by counting the number of
rounds that may be inserted into the magazine. However,
such person would not know by outward examination of
a magazine if it “can be readily restored or converted
to accept, more than, ten rounds of ammunition” or
instead has been “permanently altered so that it cannot”
accommodate more than ten rounds. Just to begin the
inquiry, one would be required to disassemble every
magazine in one’s possession or that one wishes to acquire,
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if one has the knowledge and skill to disassemble it, and
if the magazine is capable of being disassembled without
destroying it.
169. If the magazine is disassembled, the resultant
pile of parts would not inform one whether it “can be
readily restored or converted to accept, more than, ten
rounds” or is “permanently altered” not to accept more
than ten rounds. The average person may not be able to
reassemble the magazine, and to do so in a manner that
would limit the number of rounds it will hold. To attempt
to “permanently alter” a magazine so that it could not be
“readily restored or converted” to accept more than ten
rounds would likely require the alteration, cutting, filing,
welding, or other manipulation of parts, matters about
which the ordinary person would have no information,
skill, or ability to assess.
170. Accordingly, the term “can be readily restored or
converted to accept” is unconstitutionally vague.
Capacity to Accept More Than Ten Rounds
171. The Act criminalizes an ammunition feeding
device that “has a capacity of . . . more than” ten rounds
of ammunition. Conn. Gen. Stat. § 53-202p. In addition,
“assault weapon” includes: “A semiautomatic, centerfire
rifle that has a fixed magazine with the ability to accept
more than ten rounds . . . .” § 53-202a(1)(E)(ii). These
provisions are unconstitutionally vague as applied to
tubular magazines.
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172. Many rifles and shotguns have tubular magazines
in which cartridges are inserted one behind the other.
Cartridges of the same caliber come in different lengths.
Thus, the capacity of or ability to accept cartridges in
tubular magazines varies with the length of the rounds
inserted therein. They may hold no more than ten of one
length, but more than ten of another length.
173. Accordingly, as applied to rifles and shotguns
with tubular magazines, the references to “capacity” and
“ability to accept” “more than ten rounds” in Conn. Gen.
Stat. § 53-202p and 53-202a(1)(E)(ii) fail to set an objective
standard or to give sufficient notice of what is prohibited,
and are thus unconstitutionally vague.
“Assault Weapons”
Inaccurate Names
174. The Act inaccurately and ambiguously lists 183
“assault weapons” by reference to manufacturer, model,
and other terms. The words listed in the Act in many
cases do not correspond to what is actually engraved on
specific firearms, leaving the possessor or the person
who would obtain possession, without knowledge of what
is prohibited.
175. For instance, the Act refers to “the following
specified semiautomatic firearms: . . . Avtomat Kalashnikov
AK-47 type,” oblivious to the fact that “Avtomat” refers
not to a semiautomatic but to a machine gun in Russian,
and that “Avtomat Kalashnikov” is not engraved on any
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known firearm. Conn. Gen. Stat. § 53-202a(1)(A)(i). It
refers to “Colt AR-15” and “AR-15,” § 53-202a(1)(A)(i)
& (B)(xx), despite that those were the original model
names not of semiautomatics but of machine guns, and
that Colt never manufactured semiautomatic rifles with
just those model names.
176. In other instances, the Act correctly names
firearm models, but such firearms are not what the Act
represents them to be. For instance, the Act defines
“assault weapon” in part as “[a]ny of the following
specified semiautomatic centerfire rifles . . . Remington
Tactical Rifle Model 7615 . . . .” Conn. Gen. Stat. § 53202a(1)(B)(xxxv). However, that model has a pump, not a
semiautomatic, action.
177. The Act also lists manufacturers and models
that bear little relation to actual features. For instance,
Beretta originally manufactured rifles stamped with the
name “BM59,” but with quite diverse features. But the
only “BM59” listed in the Act is the “Springfield Armory
BM59,” without reference to the diverse features used by
that manufacturer. Conn. Gen. Stat. § 53-202a(1)(A)(i).
Out of the scores of listings, only a single rifle is identified
with a feature – the “Ruger Mini-14/5F folding stock model
only.” Conn. Gen. Stat. § 53-202a(1)(A)(i).
“in production prior to or on the
effective date of this section”
178. “Assault weapon” is defined in part as “[a]ny of
the following specified semiautomatic centerfire rifles, or
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copies or duplicates thereof with the capability of any such
rifles, that were in production prior to or on the effective
date of this section,” following which is a list of 88 names,
such as VEPR; Colt Match Target Rifles; Olympic Arms
AR-15, A1, CAR, PCR, K3B, K30R, K16, K48, K8 and
K9 Rifles; Valmet M62S, M71S and M78S; and on and
on. Conn. Gen. Stat. § 53-202a(1)(B). Identical language
about being “in production prior to or on the effective
date of this section” appears in reference to 27 named
semiautomatic pistols, Conn. Gen. Stat. § 53-202a(1)(C),
and 1 named semiautomatic shotgun, Conn. Gen. Stat.
§ 53-202a(1)(D). These terms are unconstitutionally vague
and, as everything that follows in each of those provisions
is dependent on the validity of these terms, the provisions
are void in their entirety.
179. It is unclear whether the reference to firearms
“that were in production” before or on the effective date
refers to (a) the “specified” firearms that are listed by
name (model, manufacturer, or other) or (b) to the “copies
or duplicates” of such firearms. Under either reading,
vagueness pervades these provisions.
180. An average person has no way to know just by
the name of a “specified” firearm, e.g., “Colt Match Target
Rifles,” that it was or was not “in production” before or on
any specific date. The words engraved on a firearm do not
inform a person whether that firearm was “in production”
at any given time. Such a listed name could be used on
two or more firearms that differ substantially in design
and features and that were in production at different
time periods. Since each and every listed firearm name
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is prohibited or not prohibited depending on whether it
was “in production prior to or on the effective date of this
section,” each and every listed firearm name is fatally
vague.
181. Alternatively, if the firearms “that were in
production” before or on the effective date refers to the
“copies or duplicates thereof with the capability of any
such [firearm],” the average person has no way to know
this either. While the terms “copies or duplicates” and
“capability” themselves are vague, an average person
lacks knowledge of when specific firearms “were in
production.”
182. Accordingly, the following provisions are, in
their entirety, unconstitutionally vague both facially and
as applied. Conn. Gen. Stat. § 53-202a(1)(B),§ 53-202a(1)
(C), and § 53-202a(1)(D).
“copies or duplicates thereof with the capability of any
such [firearms], that were in production prior to or on
the effective date of this section”
183. “Assault weapon” is defined in part as “specified”
firearms, “or copies or duplicates thereof with the
capability of any such [firearms], that were in production
prior to or on the effective date of this section,” following
which are listings of 116 names of rifles, pistols, and
shotguns. Conn. Gen. Stat. § 53-202a(1)(B), § 53-202a(1)
(C), & § 53-202a(1)(D).
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184. The Act fails to inform a reasonable person how
similar a firearm must be to an “assault weapon” named
in the Act to be deemed a “copy” or “duplicate” thereof, or
how such person who possesses a firearm that may or may
not be a copy or duplicate, but does not possess or have
knowledge of a named “assault weapon” listed in the Act
for comparison, would know that it is a copy or duplicate.
This requires a person (a) to have specialized knowledge
of all 116 named “assault weapons” in the Act identified
by manufacturer, model, or other term, (b) to understand
the design and feature details that would elude virtually
anyone but the engineers who designed such firearms, and
(c) to know that a firearm not named in the Act is a copy or
duplicate of an “assault weapon” named in the Act, rather
than vice versa. By the Act’s definition, if a listed “assault
weapon” is a “copy or duplicate” of a non-listed firearm,
the non-listed firearm would not be an “assault weapon.”
185. For instance, the Act lists as an “assault weapon”
the “Springfield Armory BM59.” Conn. Gen. Stat. § 53202a(1)(A)(i). Beretta manufactured a “BM59” and then
discontinued such manufacture long before Springfield
Armory manufactured a rifle with that model name. The
Beretta BM59 would thus not be a copy or duplicate of the
Springfield Armory BM59 and would not be prohibited.
But an ordinary person would have no knowledge of such
history.
186. The Act further fails to inform a reasonable
person what the word “capability” means, including
what factors would be considered and how they would
be measured. Even if “capability” was defined, a person
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would need to have possession both of the firearm in
question and of the named “assault weapon,” and to be able
to test them, to determine whether they have, for instance,
the same rate of fire, caliber, ballistics, range, durability,
accuracy or whatever the attributes of “capability” are
determined to be. That would require highly specialized
equipment and knowledge. Moreover, possession of the
“assault weapon” needed for testing would be unlawful.
The task is impossible for the ordinary person, who has
no way to know that a firearm possessed would have “the
capability” of a named “assault weapon” about which the
person knows nothing.
187. Finally, compliance with the Act requires the
average person to know not only that a firearm is a copy
or duplicate of one of 116 named firearms and that it has
“the capability” of any such named firearm, but also that
the specified firearms “were in production prior to or
on the effective date of this section . . . .” The listings of
firearms “specified” by manufacturer, model, or other
words to be “assault weapons” are limited to those that
“were in production prior to or on the effective date of
this section,” but firearms “specified” by one and the same
manufacturer, model, or other words are not “assault
weapons” if they were not “in production prior to or on
the effective date of this section.” Whatever the meaning
of these convoluted terms, the average person has no
reasonable means of ascertaining with any reasonable
degree of certainty whether a firearm is a “copy or
duplicate” with “the capability” of another firearm that
was or was not “in production prior to” April 4, 2013.
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188. Accordingly, the following provisions are, in
their entirety, unconstitutionally vague both facially and
as applied: Conn. Gen. Stat. § 53-202a(1)(B), § 53-202a(1)
(C), and § 53-202a(1)(D).
“part or combination of parts designed or intended
to convert a firearm into an assault weapon”
189. As amended by the Act, the General Statutes
include in the definition of an “assault weapon” a “part
or combination of parts designed or intended to convert
a firearm into an assault weapon, as defined in” other
provisions of the subdivision defining an “assault weapon,”
which includes 67 different names. Conn. Gen. Stat. § 53202a(1)(A)(ii), (F).
190. The Act does not specify how an ordinary person
is to determine whether firearm parts are “designed or
intended to convert a firearm into” any one of 67 different
“assault weapons,” about which such person may have
no knowledge whatever. No standards are set forth that
would enable a person to have a means of ascertaining
with a reasonable degree of certainty whether the parts
were designed or intended for that purpose.
191. Accordingly, the terms “part or combination of
parts designed or intended to convert a firearm into an
assault weapon” are unconstitutionally vague.
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“any combination of parts from which an assault
weapon … may be assembled [or ‘rapidly assembled’] if
those parts are in the possession or under the control of
the same person”
192. As amended by the Act, the General Statutes
include in the definition of an “assault weapon” “any
combination of parts from which an assault weapon, as
defined in” other provisions of the subdivision defining an
“assault weapon,” that “may be assembled”—or “rapidly
assembled,” depending on the type of “assault weapon”—if
those parts are in the possession or under the control of
the same person.” Conn. Gen. Stat. § 53-202a(1)(A)(ii),
(F). That unreasonably requires a person to be intimately
familiar with the 183 named “assault weapons” and with
a limitless number of “assault weapons” as generically
defined, and to be able to identify a combination of parts
as capable of assembly of such.
193. These terms fail to inform a reasonable person
as to who can assemble or rapidly assemble an “assault
weapon” from such parts, whether lay persons or trained
experts with the requisite knowledge and skill and with
what equipment, or even whether the provisions refer to
potential assembly by any person or the particular person
in possession or control of the parts in question.
194. Further, where the requirement is that parts
“may be rapidly assembled” into an “assault weapon,”
the law does not indicate how much time is signified by
the term “rapidly.”
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195. Accordingly, the terms “any combination of parts
from which an assault weapon … may be assembled”—
or “rapidly assembled”—“if those parts are in the
possession or under the control of the same person” are
unconstitutionally vague.
WHEREFORE, plaintiffs pray that this Honorable
Court:
a. Enter a declaratory judgment pursuant to 28 U.S.C.
§ 2201 that the Act and General Statutes specified herein
(Conn. Gen. Stat. §§ 53-202a(1)(A)(i); 53-202a(1)(A)(ii);
53-202a(1)(B); 53-202a(1)(C); 53-202a(1)(D); 53-202a(1)
(E); 53-202a(1)(F); 53-202b(A)(1); 53-202c(a); 53-202d(a)
(2); 53-202d(d); 53-202d(f); 53-202d(f)-(g); 53-202p(a)(1);
53-202p(b); 53-202p(c); 53-202p(d); 53-202p(d)(1); 53202p(e)(3); 53-202p(f); 53-202q(1)(A); and 53-202q(f)-(g))
infringe on the right of the people to keep and bear arms,
in violation of the Second and Fourteenth Amendments to
the United States Constitution and are void;
b. Enter a declaratory judgment pursuant to 28 U.S.C.
§ 2201 that the Act and General Statutes, as specified
herein, deny to plaintiffs the equal protection of the laws,
contrary to the Fourteenth Amendment to the United
States Constitution.
c. Enter a declaratory judgment pursuant to 28 U.S.C.
§ 2201 that the Act and General Statutes, as specified
herein, are vague, fail to give notice, and violate the
right of plaintiffs to due process of law, contrary to the
Fourteenth Amendment to the United States Constitution.
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d. Enter a preliminary and permanent injunction
enjoining the defendants and their officers, agents, and
employees from administration and enforcement of the
provisions alleged herein to violate the United States
Constitution;
e. Award plaintiffs costs and attorneys’ fees pursuant
to 42 U.S.C. § 1988; and
f. Grant such other relief as may be just and proper.
Dated:

June 11, 2013
Hartford, CT
GOLDBERG SEGALLA, LLP
By: /s/ Brian T. Stapleton
Brian T. Stapleton, Esq.
100 Pearl Street, Suite 1100
Hartford, CT 06103
(860) 760-3300
bstapleton@goldbergsegalla.com
Counsel For Plaintiffs
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APPENDIX F — DECLARATION
OF GUY ROSSI,
DOC. 15-5, SHEW V. MALLOY, NO. 3:13-CV-00739
(JUNE 26, 2013)
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF CONNECTICUT
Civil No. 3:13-cv-739-AVC
JUNE SHEW, et al.,
Plaintiffs,
-againstDANNEL P. MALLOY, et al.,
Defendants.
DECLARATION OF GUY ROSSI
I, Guy Rossi, do hereby swear or affirm:
I offer this declaration in support of a motion made
by plaintiffs in the above-referenced action that seeks a
preliminary injunction enjoining the enforcement of the
Act Concerning Gun Violence Prevention and Children’s
Safety (“the Act”). This declaration is based upon my
review of the Act, the Complaint and First Amended
Complaint filed by the plaintiffs herein, and my review
of the plaintiff’s motion for preliminary injunction. It
is also based upon my thirty (30) years of experience
in instructing and training law enforcement recruits,
instructors, and supervisors.
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I offer the following opinions under the penalties of
perjury, and to a reasonable degree of firearms safety,
firearms operations, and firearms training certainty.
I.

EXPERIENCE & TRAINING

I am a retired Police Sergeant of the Rochester, New
York Police Department. During my years on the force
I specialized in patrol, recruit, field training, firearms,
and defensive tactics instruction. I have been a nationally
recognized law enforcement trainer since 1982. My
teachings in officer survival skills have been published
in over two hundred (200) magazine articles and book
chapters.
I have developed and trained recruits, instructors, and
supervisors in firearms, defensive tactics, and justified
use of force. I have developed and instructed hundreds
of cognitive and psychomotor skill related programs,
including New York State Penal Law Article 35 — Defense
of Justification, Liability Issues for Police Supervisors,
Firearms and Defensive Tactic Instructor Courses,
Multimedia for Law Enforcement Trainers, and, most
recently, a web-based learning program in Community
College Citizen Preparedness for FEMA. The curriculum
and training which I developed and instructed have been
recognized on a international basis, and are based upon
my career employment as a police officer and my extensive
knowledge of firearms (including those characterized as
“assault weapons” by Connecticut law). My declaration is
also based on my real life experiences with firearms and
application of the use of force during training, on the street
as a police officer, a law abiding citizen and homeowner.
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I have a Master’s Degree in Adult Education —
Instructional Design. I am a charter and advisory board
member of the International Law Enforcement and
Educators Trainers Association (ILEETA), as well as
the (former) Editor of The ILEETA Review. Significant
certifications/credentials of mine include NYS Division of
Criminal Justice Services Master Instructor in General
Topics, Defensive Tactics, Firearms, Field Training
and Aerosol Subject Restraint, Law Enforcement
Accreditation Manager, Security Guard Instructor,
Safariland Master Baton and Defensive Tactic Instructor,
Taser Instructor, Force Science Analyst Certification and
Independent Consultant/Trainer in Verbal Defense and
Influence.
As a result of the aforementioned education, training
and experience I have developed an extensive knowledge
of firearms, their various features, their safe operation,
and their use for self defense. I have been qualified as
an expert witness on the use of force in local, state and
federal courts.
II. THE ACT’S RESTRICTION ON MAGAZINES
& ROUNDS
The Act bans standard magazines that are in common
use by classifying them as “large capacity magazines.”
These so-called “large capacity magazines” are generally
defined by the Act to include devices “that ha[ve] the
capacity of, or can be readily restored or converted to
accept, more than 10 rounds of ammunition.” Conn. Gen.
Stat. § 53-202p(a)(1).
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The Act prohibits possession of a magazine capable of
holding more than ten rounds. However, on a nationwide
basis most pistols are manufactured with magazines
holding ten to 17 rounds. Many popular rif les are
manufactured with magazines holding twenty or thirty
rounds. These pistols, rifles and shotguns are sold to
civilians and are in common use for self defense, hunting,
and nationally established sporting competitions. Some of
these competitions are designed specifically for pistols,
rifles and shotguns capable of holding a greater number
of rounds than the Act permits.
The Act requires those who wish to keep their
magazines (other than those eligible to be declared) to
somehow alter them so that they cannot be readily restored
or converted to hold more than ten rounds. However, such
alteration or conversion requires engineering knowhow,
parts, and equipment that are beyond the capacity of
an ordinary, law-abiding gun owner. No such products
or services are, to my knowledge, on the market. Such
ad hoc conversions do not foster the shooter’s faith in
the consistent feeding capability as those tested by
reliable manufacturers of firearms. Law abiding firearm
owners do not possess the skill of a certified gunsmith
to alter a magazine that may fail during a life or death
encounter. Having cleaned many pistol magazines during
my experience, the mere erroneous act of reversing a
magazine spring could disastrously effect the functioning
ability of a magazine, let alone any alteration to a magazine
or spring. Indeed, as with firearms, magazine model and
design types number in the hundreds or thousands.
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III. THE ACT ’S RESTRICTIONS ON STOCK S
& GRIPS OF PISTOLS, RIFLES & SHOTGUNS
The Act significantly redefines the term “assault
weapon” so as to criminalize features that are commonly
found on rif les, pistols and shotguns. Transfer or
possession of an “assault weapon” is a felony. Under the
Act, the presence of the following features qualifies a
firearm as an “assault weapon’’:
i.

A semiautomatic, centerfire rifle that has an
ability to accept a detachable magazine and has
at least one of the following:
I.

A folding or telescoping stock;

II. Any grip of the weapon, including a pistol
grip, a thumbhole stock, or any other stock,
the use of which would allow an individual to
grip the weapon, resulting in any finger on
the trigger hand in addition to the trigger
finger being directly below any portion of
the action of the weapon when firing;1
1. It is important to note that, for both rifles and shotguns, the
area below the portion of a stock that the trigger finger hand holds
while firing is commonly called a “grip.” Technically, the description
of “any grip of the weapon, including a pistol grip, a thumbhole stock,
or any other stock, the use of which would allow an individual to grip
the weapon, resulting in any finger on the trigger hand in addition
to the trigger finger being directly below any portion of the action
of the weapon when firing” can apply to any rifle/shotgun without
a pistol grip.
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III. A forward pistol grip;
***
ii.

A semiautomatic, centerfire rifle that has a fixed
magazine with the ability to accept more than ten
rounds of ammunition; or

iii. A semiautomatic, centerfire rifle that has an
overall length of less than thirty inches....
Pistols
iv. A semiautomatic pistol that has the ability to
accept a detachable magazine and has at least
one of the following:
I.

An ability to accept a detachable magazine
that attaches at some location outside the
pistol grip; [or]
***

V. A semiautomatic pistol with a fixed magazine
that has the ability to accept more than ten
rounds.
Shotguns
vi. A semiautomatic shotgun that has both of the
following:
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I.

A folding or telescoping stock; and

II. Any grip of the weapon, including a pistol
grip, a thumbhole stock, or any other stock,
the use of which would allow an individual to
grip the weapon, resulting in any finger on
the trigger hand in addition to the trigger
finger being directly below any portion of
the action of the weapon when firing;2 or
vii. A semiautomatic shotgun that has the ability to
accept a detachable magazine.
See Conn. Gen. Stat. § 53-202a(1)(E).
The above definitions are restricted to “centerfire”
firearms. An amendment to the Act would define “assault
weapon” also to include rimfire firearms if they have two
of the above listed features. § 3 of S.B. 1094. Firearms in
.22 caliber rimfire are among the most popular nationwide
and are primarily used for target shooting and hunting.
Restricting pistols, rifles and shotguns on the basis of the
above features is not rationally related to the safety and
goals that the statute purports to achieve. An explanation
of these features illustrates the point.
Telescoping Stocks. A “telescoping stock” allows the
length of the stock of a rifle or shotgun to be shortened
or lengthened consistent with the length of the person’s
arms, so that the stock fits comfortably against the
2. Id.
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shoulder and the rear hand holds the grip and controls
the trigger properly. It simply allows the gun to fit the
person’s physique correctly, literally in the same manner
as one selects the right size of shoe to wear. For example,
a telescoping stock allows a hunter to change the length
of the stock depending on the clothing appropriate for
the weather encountered. Shooting outdoors in fall and
winter requires heavy clothing and a shooting vest, thus
requiring shortening of the stock so that the firearm
can be fitted for proper access to the trigger. The rifle
or shotgun may be adjusted to fit the different sizes of
several people in a family or home. A telescoping stock
does not make a firearm more powerful or more deadly.
The irrationality of the Act’s restriction on telescoping
stocks is underscored by the fact that the restriction has
no regard to length. A stock could be three feet at its
minimum length and still be restricted. No justification
would exist based on concealability. However, the length
of a firearm impacts its concealability. Prohibitions on
concealability are found in the Connecticut Law. For
example, the State has expressed an interest in restricting
some guns with shoulder stocks based on concealability,
as set forth in Conn. Gen. Stat. § 53a-211(a): “A person
is guilty of possession of a sawed-off shotgun... when he
owns, controls or possesses any sawed-off shotgun that has
a barrel of less than eighteen inches or an overall length
of less than twenty-six inches....” Id. Moreover, a pistol or
revolver is defined to include “any firearm having a barrel
less than twelve inches in length.” Conn. Gen. Stat. § 29-27.
Possession of any such firearm is prohibited, except that
a license entitles one to possess a pistol or revolver. Conn.
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Gen. Stat. § 29-35. Thus, a shotgun must have a barrel
of at least eighteen inches or an overall length of at least
twenty-six inches, and a firearm with a barrel of less than
twelve inches must be licensed. Id. These objective and
rational “concealability” standards apply to semiautomatic
shotguns and handguns with and without telescoping or
folding stocks. Under the Act, however, no “concealability”
basis exists for restricting semiautomatic shotguns or
rifles with telescoping or folding stocks, without regard
to overall length.
Pistol Grips or Other Grips Allowing the Fingers To
Rest Beneath The Action. A pistol grip allows a rifle or
shotgun to be held at the shoulder with more comfort and
stability. Many rifles and shotguns have straight stocks
with no pistol grips. Having the above feature has no effect
on the functionality of a semiautomatic rifle or shotgun
that has an ability to accept a detachable magazine. A
pistol grip or other grip that allows the fingers to rest
beneath the action of the firearm does not make a firearm
more powerful or deadly. Pistol grips assist in achieving
sight-aligned accurate fire, a factor about which I have
instructed during training. Positioning the rear of the
stock into pocket of the shoulder and maintaining it in that
position is aided by the pistol grip, and is imperative for
accurate sight alignment and thus accurate shooting with
riffles of this design, due to the shoulder stock being in a
straight line with the barrel. This is because the shooter’s
eye functions as the rear sight of the long gun. The more
consistent the shooter’s eye is in relation to the line of the
stock and barrel, the more accurate the shot placement.
This sight alignment between the eye and firearm is not
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conducive to spray or hip fire. Another purpose for the
pistol grip is firearm retention. This is imperative, e.g.,
during a home invasion if assailant(s) attempt to disarm
a citizen in close quarters. The state has no interest in
restricting a rifle or shotgun by compromising its retention
or accuracy. An unbraced or non-supported firearm is
inaccurate and does not necessarily increase the rate
of fire, albeit it does increase unintentional hits. With
the forward hand holding the fore-end, the rearward
hand holding the grip, and the butt securely against the
shoulder, a rifle or shotgun may be fired accurately.
A pistol grip does not function to allow a rifle to be
fired from the hip. Conversely, a rifle with a straight grip
and no pistol grip would be more conducive to firing from
the hip. Firing from the hip would be highly inaccurate
and is simply not a factor in crime. Firing from the hip is
often glamorized in movies so that the cinematographers
can better show an actor’s facial expressions. In turn, an
actor appropriately sighting a long gun would obstruct
his/her facial features. In real life, firing from the hip is
not accurate and is trained to law enforcement officers for
close quarters or a surprise response to an attack before
the weapon can be brought up the shoulder. Additionally,
as stated above, the terms or nomenclature describing
what is considered a “grip” on a rifle or shotgun are vague.
For example a right handed shooter that is gripping a
standard Remington 870 shotgun would likely use the
middle finger of the shooting hand to release the safety
behind the trigger prior to the index (trigger) finger being
placed on the trigger to fire. During this act the shooter
simultaneously “grips” the angled portion of the stock
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behind the trigger for accuracy and control. Often this
portion of a stock is called a “grip.” In fact, if the stock
were illegally cut off from that point it would resemble a
pistol grip. It is my experience that criminals often cut
off the stock of a shotgun in such a manner in order to
enhance concealment.
Thumbhole Stock. A thumbhole stock allows the
rifle to be held with more comfort and stability, and thus
fired more accurately. A thumbhole stock does not make
a rifle more powerful or more deadly. Typically found on
hunting rifles, it is unclear why it would be designated as
an “assault weapon” feature. Whether one’s thumb does
or does not go through a hole in the stock is irrelevant to
how a rifle functions.
IV. THE IMPACT OF THE ACT’S TEN-ROUND
RESTRICTION ON THE ABILITY TO RE-LOAD
UNDER THE DURESS OF A SUDDEN ATTACK
The Act’s limitation of the number of rounds
allowable for a firearm in the home significantly impairs
a homeowner’s ability to successfully defend him- or
herself while under a criminal attack in the home. The
ten-round limitation unreasonably assumes that all
homeowners will not need to fire more than ten rounds
to defend themselves, or if they need to fire more than
ten rounds, that all homeowners possess more than
one magazine and are able to load, fire and reload their
firearm magazine under criminal attack (as described
below). However, a homeowner under the extreme duress
of an armed and advancing attacker is likely to fire at,
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but miss, his or her target. Nervousness and anxiety,
lighting conditions, the presence of physical obstacles
that obscure a “clean” line of sight to the target, and the
mechanics of retreat are all factors which contribute to
this likelihood. Under such expected conditions, it is of
paramount importance that a homeowner have quick
and ready access to ammunition in quantities sufficient
to provide a meaningful opportunity to defend herself
and/or her loved ones. It is equally important that the
homeowner under attack have that capability quickly
and efficiently to re-load a firearm after all of the rounds
it holds are fired. However, many homeowners cannot
re-load quickly or efficiently due to such factors as age,
physical limitations, and the stress / anxiety produced by a
potentially life-threatening situation. The statute requires
a gunsmith or worse, the untrained citizen to “alter” a
magazine in order to comply. Said alterations may yield
disastrous, if not fatal, results for the victim. It is my
experience that most gunsmiths and armorers are trained
on a few specific types of firearms rather than altering
manufacturers engineered magazine specific to a certain
firearm. Minimally, improperly changing the spring
tension of a magazine will effect functioning. This sets
up the law-abiding citizen for failure as they are unlikely
trained to reload under stress, especially if the reloaded
magazine is another “altered” version. Additionally, due
to liability issues many gunsmiths are reluctant to alter
manufacturers specifications when they know a weapon
will be used for self-defense purposes.
In order to fully understand this point, an explanation
of the mechanics of loading and re-loading a firearm, as
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well as the physiological response process of a person
under the stress of an attack, are required.
A.

It May Be Difficult Or Impossible To Load
and/or Re-Load The Firearm In Time To Save
Oneself From A Sudden Attack.

This section of the Declaration explains the mechanics
of loading handguns and using them for self-defense.
Police have neither the legal obligation nor the
practical ability to rescue all crime victims. Hence, it is
essential that all law-abiding citizens be able to protect
themselves. This ability to defend one’s life and the lives
of family and guests is perhaps most crucial in the home,
where citizens should feel safe, be able to relax and NOT
feel vigilant or concerned about their safety at all times.
Violent criminal attacks frequently occur suddenly and
without warning, leaving the victim with very little time
to fire the handgun to save herself. Reaction time under
stress is complicated and can be attributed to many
physiological, psychological and environmental factors,
but the three most basic are: the ability for an individual
to perceive a threat (Perceptual Processing), the ability
to make a decision (Cognitive Processing), and the ability
of the brain to send messages to the muscles to react
(Motor Processing). This processing takes, minimally,
several seconds without consideration of other factors
such as distractions, noise, multiple assailants, lighting
conditions, nervousness and fatigue. Ref: Management of
Aggressive Behavior Instructor Manual, MOAB Training
International.
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In the well-known Tueller Drill for police training, it
is emphasized that an attacker who is 21 feet away can
close the entire distance between himself and the victim
in a second-and-a half. 3 Most citizens in their homes
are not prepared for a potential attack. However if the
victim had forewarning, it may be possible to deploy a
loaded handgun quickly enough for defense against a
sudden attack. However, it is impossible to do so with
an unloaded handgun. If the victim is not expecting
an attack, the fastest reaction time, even for a trained
officer with a loaded firearm, is about 3.5 seconds. Bob
Irwin, Rethinking the 21-Foot Rule: You can’t react to
a knife attack as fast as you think you can, POLICE,
Oct. 1, 2007, http://www.policemag.com/Channel/Patrol/
Articles/2007/10/Rethinking-the-21-Foot-Rule.aspx. It
is important to note that during the Tueller Study, the
officers knew they were facing a man with a knife during
optimum environmental conditions (thereby negating
Perceptual Processor Time). Also, the assailant volunteers
used in the study were veteran fellow officers that were not
affected by stimulants or were extremely fit and athletic
or did not display the characteristics of a motivated
aggressor.
3. The Tueller Drill is performed by trained police with loaded
guns. (Or, more precisely, guns which simulate being loaded, such
as with special “ammunition” that “fires” a laser when the trigger is
pulled). The Tueller reaction times are for officers who already know
that the aggressor is encroaching with a knife. Hence, the cognitive
deadly force decision-making has been virtually eliminated from the
reaction time, and the officer’s gun is already loaded. Even then,
fewer than 50% of officers were able to draw and fire if the attacker
started from within 15 feet away.
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1.

The Mechanics of Loading / Re-loading a
Semi-automatic Firearm

The following is the procedure for loading or reloading a semi-automatic rifle, pistol or shotgun (except for
those with tubular magazines). We assume that the crime
victim is a right-handed person, who has done everything
lawfully possible to optimize the loading process: namely,
she is carrying the handgun in her right hand, and has
ready access to a nearby magazine (a rectangular or
parallelogram box which holds the ammunition).
1.

Grasp the grip (the butt) of the gun with the right
hand.

2.

Grasp the magazine with the left hand.

3.

Bring the gun and the magazine towards the
center of one’s body. Tilt the gun so that the butt
is pointing towards one’s left.

4.

Depress a magazine release button. (Only
required for re-loading. When re-loading, this
would be the first step).

5.

Use the left hand to insert the magazine into the
magazine well of the gun. (In a semi-automatic,
the grip is hollow, and contains a space to
accommodate the magazine).

6.

Use the base of the left hand to push hard on the
magazine, so that it clicks into place inside the
handgun grip.
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7.

Turn the handgun so that it is in front of the
body, with the muzzle pointing to the left.
(Alternatively, hold the handgun so that the
muzzle points forward).

8.

Continue to hold the handgun grip with the right
hand. With the left hand, grasp the top of the
handgun.

9.

Move the top cartridge in the magazine into the
handgun’s firing chamber. (A “cartridge” is one
unit of ammunition. A unit of ammunition is also
called a “round”). Using the left hand, pull the
slide of the handgun all the way to its maximum
rear position. This requires moving the slide
one or more inches against the force of a heavy
spring. If the slide is moved even a fraction of
an inch short of its maximum rear position, this
step will fail, and the gun will not function. The
slide is moved with the non-dominant hand. For
people without strong upper bodies, including
most women, pulling the slide all the way is not
an easy maneuver.

10. Now release the slide. The compressed spring
pushes the slide forward. As the slide moves
forward, it pushes the first cartridge from the
magazine into the firing chamber.
11. Now move the left hand to the grip of the gun
so that it supports the right hand. Although
one-handed shooting is possible, accuracy is
substantially improved by a two-handed grip.
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12. Finally, bring the handgun up to eye level, and
point it at the target.4 If the aggressor is within
15 feet, there will not be time to bring the gun
to eye level, so the victim simply points the gun
at the center of the aggressor’s mass.
As the above makes clear, loading a firearm requires
two hands. Loading is far more difficult when someone is
physically handicapped, or one hand is wounded during
an attack. During my extensive experience with force-onforce simulation training, it was a very common occurrence
(30-40% occurrence rate) for police officers engaged in
a gunfight to be struck in the hand by the attacker. The
reason is simple: we shoot at the muzzle flash that draws
our attention, and at the opposite end of that flash are
hands holding a gun. Having more rounds in a magazine
allows the victim to better protect themselves without the
need to reload, especially if the victim is handicapped,
disabled or injured.
It is known fact that under the “stress flood” of a
life or death encounter the blood within one’s body is rerouted to the larger muscles so as to allow a “flee or fight”
response. This physiological reaction to extreme stress
causes significant reloading difficulty during an attack
4. Pointing the handgun at the target may be all that time
allows, if it allows that much. If there is time to use the handgun’s
sights, acquire a sight picture by aligning the front sight (which is
a small vertical rectangle) within the rear sight (shaped like a “U,”
but angular), with the same amount of light showing on either side
of the front sight, right and left. The top of the front sight should
appear flush with top of the rear sight.
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due to loss of fine motor control in the fingers. Trying
to push a magazine release or align a magazine with the
magazine well with fingers that are shaking and weakened
due to blood loss is very difficult for a seasoned veteran
soldier or police officer who expects this phenomena.
These crucial tasks are far more difficult for a civilian who
has never been trained that such changes will occur, or
trained during realistic scenario-based training, or who
is experiencing a life-threatening attack for the first time.
The legitimate and compelling need for an LC
magazine for self-defense is underscored by the fact
that police officers are exempt from the restrictions on
magazine capacity and on loading more than ten rounds
in a magazine. Conn. Gen. Stat. § 53-202p(d)(1). The 2010
New York City Police Department’s Annual Firearms
Discharge Report5 (“NYPD AFDR”) provides detailed
information on all incidents in which NYPD officers
discharged their weapons in 2010. In that year there
were thirty-three (33) incidents of the police intentionally
discharging firearms in encounters of adversarial conflict.
NYPD AFDR at p. 8, Figure A. 10. 65% of these incidents
took place at a distance of less than ten (10) feet. NYPD
AFDR at p. 9, Figure A. 11. In 33% of these incidents, the
NYPD officer(s) involved fired more than 7 rounds. NYPD
AFDR at p. 8, Figure A. 10. In 21% of these incidents, the
NYPD officer(s) fired more than 10 rounds. Id. If highly
trained and experienced police officers required the use of
at least 11 rounds in 21% of their close-range encounters
5. http://www.nyc.gov/html/nypd/downloads/pdf/analysis_
and_planning/afdr_20111116.pdf.
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to subdue an aggressive assailant, it stands to reason
that an untrained civilian gun owner under duress (and
certainly far less experienced and trained than a police
officer) would need at least that many rounds to stop an
imminent assault by one or more armed assailants within
his/her home.
2.

The Effect of Time Delay Caused by
Loading

Police and civilians who train in defensive handgun
use learn to draw a loaded handgun, quickly acquire a
sight picture, and place two shots on the attacker’s upper
center of mass. Optimally, all this can be accomplished
in a little over two seconds. Bill Lewinski, Biomechanics
of Lethal Forces Encounters-Officer Movements, THE
POLICE MARKSMAN, Nov./Dec. 2002, at 19 (during a
test of 68 Los Angeles Police Dept. officers using alreadyloaded guns, they took an average of 1.71 seconds to draw
a firearm from an unsnapped holster and fire one shot,
with the hand already very near the holster; .38 seconds
to fire second shot).
Quite obviously, the process of loading the handgun
will take at least a few extra seconds. Extensive practice
can reduce how long it takes a person to load a firearm
under stress, but that time cannot be reduced to zero.
Accordingly, the simple time delay of loading a spent
firearm may result in the success of a violent attacker
who otherwise could have been thwarted.
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Carrying an unloaded firearm will often not provide
a viable means of self-defense and would frequently result
in a situation where the assailant has closed the distance
on the victim so that the assailant is on the person of the
victim. The victim is left with a firearm she needs to retain
so that she is not shot with her own gun. At best then, the
firearm becomes a bludgeoning tool.
3.

The Effect of the Loss of Defensive Use of
the Non-dominant Arm and Hand.

The delay in loading a firearm has additional deadly
implications. While the left arm and hand are being used
to load the handgun, they cannot be used for anything
else, such as opening a door to retreat or redirecting a
family member out of harm’s way. The victim is more
vulnerable because both hands are occupied. The non-gun
hand becomes useless to fend off the attacker or to deflect
the attacker’s knife, stick, or other weapon.
Further, if the victim were to be grabbed during the
loading of the firearm, the sympathetic nervous system
reaction of clenching one hand to retain the magazine, or
simply tightening muscles under stress would further limit
the victim’s ability to complete the loading of the firearm.
4.

The Effects of Attention Distraction
Caused by Loading

The unloaded firearm forces the victim to focus her
attention on the firearm in order to load and chamber
the ammunition. As a result, the victim is impeded from
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focusing attention on the assailant and her surroundings.
Specifically, the need to load while under imminent threat:
• compromises and complicates decision making;
• limits perception of surroundings, increasing the
likelihood that a fired shot will miss the intended
target and strike an unintended target;
• limits ability to determine if retreat to safety is
possible;
• limits ability to determine if there is another
assailant; and
• limits ability to assess the level and nature of threat
(i.e., has the aggressor drawn another weapon?
Engaged someone as an accomplice? Given other
pre-flight indicators, such as changing stance,
glancing at the potential target?).
Brain-wave research of Olympic shooters shows
that the greater a shooter’s distraction, the greater the
possibility of a miss. Bill Lewinski, Stress Reactions of
Lethal Forces Encounters, THE POLICE MARKSMAN,
May/June 2002, at 27; N. Konttinen, D.M. Landers, & H.
Lyytinen, Aiming Routines and Their Electrocortical
Concomitants Among Competitive Rifle Shooters, 10
SCANDINAVIAN J. MED. & SCI. IN SPORT 169 (2000).
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V. CONCLUSION
On a nationwide basis most pistols are manufactured
with magazines holding 10 to 17 rounds, and many popular
rifles are manufactured with magazines holding 10, 20, or
30 rounds. The Act’s criminalization of magazines that
hold more than 10 rounds outlaws the most commonly used
pistols and rifles not just within the State of Connecticut,
but in the USA.
The Act’s criminalization of LC magazines requires
law-abiding gun owners who wish to maintain such LC
magazines, and who are ineligible to register them, to
convert them, but provides no guidance on the means,
methods, or standards it will apply to determine whether
a converted magazine is adequately “incapable” of ready
restoration. In addition, undertaking such a conversion
requires engineering knowhow, parts, and equipment
that are beyond the capacity of an ordinary, law-abiding
gun owner. In my experience, competent alterations to
magazines are beyond the scope of ethical gunsmiths
who would be willing to bet someone’s life on an ad hoc
conversion for self-defense, or for that matter who may
put a person in jeopardy of a prison sentence.
The Act’s restrictions on stocks and grips of rifles and
shotguns are irrational, and do not reflect characteristics
that make a rifle or shotgun more powerful, dangerous
or deadly. Rather, they enable accurate shot placement
and weapon retention in close quarters. A responsible
firearm owner wants to be accountable for all rounds
that he shoots. These characteristics of firearms increase
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the ability to protect one’s family by accurate fire. These
firearm characteristics are therefore necessary and
rationally related to the core Second Amendment purpose
of self-defense.
The Act’s limitation of the number of rounds
allowable for a firearm in the home significantly impairs a
homeowner’s ability to successfully defend him or herself
while under a criminal attack in the home.
I have reviewed the foregoing statements, and hereby
declare under the penalties of perjury that they are true,
correct, complete and accurate according to the best of
my knowledge, information, and belief.
/s/
GUY ROSSI
Dated: June 25, 2013
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APPENDIX Appendix
G — SUPPLEMENTAL
DECLARATION OF GUY ROSSI, DOC. 111-1, SHEW
V. MALLOY, NO. 3:13-CV-00739 (DEC. 10, 2013)
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF CONNECTICUT
Civil No. 3:13-cv-739-AVC
JUNE SHEW, et al.,
Plaintiffs,
-againstDANNEL P. MALLOY, et al.,
Defendants.
SUPPLEMENTAL DECLARATION OF GUY ROSSI
I, Guy Rossi, do hereby swear or affirm:
I make this Supplemental Declaration in support of
the Plaintiffs’ Motion for Summary Judgment (Doc. ##
60, 68 and 69). I also make it in response to and refutation
of the many inaccuracies and mis-statements of fact that
have been made by the Defendants in support of their
own Motion for Summary Judgment (Doc ## 78-88).
These mistakes and inaccuracies are asserted within the
Defendants’ Local Rule 56(a)1 Statement dated October
11, 2013 (Doc. # 78-2) (“Defendants’ Rule 56 Statement”),
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as well as the numerous exhibits attached thereto. They
are also referred to within the Defendant’s Local Rule
56(a)2 Statement dated October 11, 2013 (Doc. # 78-3)
(“Defendants’ Rule 56 Counter-Statement”).
This declaration is based upon my review of the Act
Concerning Gun Violence Prevention and Children’s
Safety (“the Act”), the Complaint and First Amended
Complaint filed by the Plaintiffs herein (Doc. ## 1, 10), the
Defendants’ Answer (Doc. # 54), the Plaintiffs’ Motion for
Preliminary Injunction (Doc. # 14), the Plaintiffs’ Motion
for Summary Judgment, the Defendants’ opposition to
that motion, and the Defendants’ own Motion for Summary
Judgment. It is also based upon my thirty (30) years of
experience in instructing and training law enforcement
recruits, instructors, and supervisors.
I offer the following opinions under the penalties of
perjury, and to a reasonable degree of firearms safety,
firearms operations, and firearms training certainty.
I.

Experience & Training

I previously submitted a Declaration in Support of
the Plaintiffs’ Motion for Preliminary Injunction (Doc.
# 15-5). My experience and training were recited in that
document, and are hereby incorporated by reference as
if fully re-stated here.
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II. The Difference between Rimfire and Centerfire
Arms
The Act prohibits any semiautomatic centerfire rifle
or semiautomatic pistol that has a fixed magazine with the
ability to accept more than ten rounds. This is an arbitrary
and irrational prohibition that does not promote public
safety, but hinders the ability to defend oneself.
Rimfire and centerfire rifles are different based on
where the firing pin strikes the round. A rimfire round is
struck on the outside of the strike plate on the back of a
round. A centerfire round is struck in the center by the
firing pin. Both types fire quickly; the primary difference
is price and reliability. Rimfire rounds tend to be cheaper
but less reliable, while centerfire rounds tend to be more
expensive but more reliable. This is why most large rounds
used for hunting or self-defense (where reliability is worth
the price) are centerfire rounds, while smaller target
rounds (where price control is key) tend to be rimfire.
By arbitrarily specifying that centerfire rifles are
regulated, the Act pushes shooters towards less-reliable
rimfires without any effect on the other attributes (rate
of fire, magazine capacity, etc.) that worry gun control
proponents. Less-reliable rounds hinder sport shooters
and endanger those in self-defense situations.
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III. The Difference Between Semiautomatic and
Manually Operated Firearms
In describing the function of a semiautomatic firearm,
the Defendants suggest that semiautomatic firearms
fire faster than manually operated firearms under any
and all circumstances. This is not true. The rate of fire
for manually operated guns depends on the skill of the
operator. A revolver or a lever action or pump long gun
may fire faster than a semiautomatic firearm in the hands
of some persons.
The Defendants also claim that the “only functional
difference between an M-16 and AR-15 is that the AR15 fires on semiautomatic only, and cannot fire on full
automatic.”
The difference between a semiautomatic firearm like
the AR-15 and a fully automatic firearm like the M-16 is
extremely significant. The semiautomatic firearm design
feature is in no manner “based on or is a variation of” the
full automatic design feature: civilian firearms like the
AR-15 cannot fire in fully automatic mode and therefore
cannot be considered military weapons.
Another extremely significant difference is that fully
automatic firing mode does not allow for aimed firing.
Instead, fully automatic firing mode allows only for “point
shooting” and “spray firing.”
Aimed firing, as the name suggests, involves the
shooter aligning his or her eye with the firearm’s sights
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and superimposing that sight picture upon the threat. In
point shooting, the shooter does not rely on the firearm’s
sites. Point shooting is used for circumstances in which
aimed fire is not possible. These typically arise in close
quarters, when the shooter is under attack and does not
have time to acquire a site picture. In other words, with
point shooting the shooter does not have time to take
an aimed or sighted shot, but instead merely points the
firearm in the direction of the target.
In full auto mode it is not possible to achieve aimed
fire. In full auto mode, it is possible only to spray fire (as
in laying down suppressive fire), or to point shoot. In semi
automatic mode it is possible to either aim fire or to point
shoot, but it is not possible to spray fire in the manner as
one would in fully automatic mode.
Both aimed fire and point shooting have valid selfdefense applications. In terms of safety, however, aimed
fire is the safest type of fire because the shooter has
aligned the sights for a more accurate shot placement and
has identified the target and what lies beyond it.
There are several other important differences
between the AR-15 and the M-16 (and its more modern
counterpart, the M-4). See video clip attached as “Exhibit
B” and captioned “M16 AR15 Similarities and Differences”
for a full explanation of these differences.1
1. All of the videos attached as exhibits were developed and
produced by Guy Rossi and Associates, LLC in conjunction with
Marie D’Amico, Esq., owner of Legal Force E.T.C., LLC and an
associate of Guy Rossi and Associates.
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The biggest difference, however, is that the M-16
and the M-4 are designed for combat and can fire in full
automatic mode, while the AR-15 is designed for civilian
and sporting purposes and can only fire in semiautomatic
mode.
IV. About the Military History of the Banned Firearms
The Defendants claim that “a majority of the 183
enumerated weapons banned in Connecticut are based on,
and are simply semiautomatic variations of, the original
fully automatic AR-15/M-16 and AK-47 military designs.”
In making this claim, the Defendants argue that since
some of the firearms banned by the act are of military
origin, they do not qualify as civilian firearms and have
no non-military function. This is extremely inaccurate
and simply untrue.
The US military has long allowed citizen access to
its cutting-edge rifle designs. For example, the 1903
Springfield .308 caliber bolt action was America’s frontline rifle from World War I through the beginning of World
War II. Yet, as early as the 1920s and 1930s, civilians could
purchase the 1903 Springfield “NRA Sporter” variant of
the rifle. 2
During World War II, the US military developed the
M-1 carbine magazine-fed semi-automatic rifle for “combat
situations” in World War II. Marines, paratroopers, and
Special Forces preferred its light weight and high volume
2. See http://m1903.com/odd1903/ (last visited 12/04/13).
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of fire. 3 Yet, by the 1950s, while the rifle was still in use by
American servicemen in Korea and would later be used
in Vietnam, the M1 became very popular as a ranch and
varmint rifle.4
The Vietnam era M14 rifle is another example. Over
1 million of these arms were produced for the Vietnam
War, and variants of the rifle still serve today’s Special
Forces. 5 Yet by 1971, while the war in Vietnam raged,
civilians could purchase a variant and sales have continued
to today.6
Many other of the military’s firearms that would not
be banned under the Act are available in some form in the
civilian market. The Mossberg 500 is the US military’s
standard shotgun, while a nearly identical commercial
form is available.7 The civilian market’s version of the
military’s Remington 700 bolt-action sniper rifle is one of
the most popular hunting rifles in the country. 8
3. See http://w w w.history.com/shows/top-shot/videos/
weapons-rundown-m1-carbine# (last visited 12/04/13).
4. See http://www.m1carbinesinc.com/ (last visited 12/04/13).
5. See http://w w w.americanrif leman.org/articles/m14enhanced-battle-rifle/ (last visited 12 /04/13).
6 . See ht t p: // phot o s . i m a ge event .com / ba dger dog /
generalstorage/m14tecnicalfolder/M14%20RHA D%20Onliine%20
Edition%20070603.pdf, pg. 129 (last visited 12/04/13).
7. See http://www.mossberg.com/products/shotguns/pumpaction (last visited 12/04/13).
8. See http://w w w.remingtonmilitary.com / Firearms/
Sniper%20Rifles/M24.aspx (last visited 12/04/13)
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While some of the “other enumerated weapons” are
variations of a military design, others are not, including the
Intratec TEC-9 and Scorpion; the Iver Johnson Enforcer
model 3000; the Ruger Mini-14/5F (folding stock model
only); Street Sweeper and Striker 12 revolving cylinder
shotguns; the USAS-12; the Weaver Arms Nighthawk;
the Wilkinson “Linda” Pistol; Hi-Point Carbine Rifles;
the Remington Tactical Rifle Model 7615 [this last rifle
being a pump]; and the Wilkinson Arms Linda Carbine.
Though these arms originated in the military, they
are also extremely useful for civilian purposes such as
hunting, sporting competitions and self-defense, and are
widely sought after by civilians for these purposes. The
AR-15 and similar rifles are not fundamentally different,
and should not be treated differently.
V. The Difference Between “Military” and “NonMilitary” Firearms
The Defendants argue that firearms banned by the
Act have features that are designed for combat purposes
and for enhancing a soldier’s ability to kill the enemy. The
Defendants have not used particularly precise language,
and are confusing the military function of a firearm with
the various items that one might attach to a firearm (i.e.,
a telescoping stock, a thumbhole stock, or a pistol grip).
The defining characteristic of military weapons
designed for combat – the characteristic that separates
military weapons from civilian firearms – is their
functional ability to fire in fully automatic mode, 3-round
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burst mode, or select fire mode (i.e., a mode that allows
the shooter to switch between fully automatic or semiautomatic modes).
The significance of this functional difference cannot
be understated: as stated above, civilian firearms like the
AR-15 cannot fire in fully automatic mode and therefore
cannot be considered military weapons. The ability to fire
in fully automatic mode is a military function.
Items such as telescoping stocks, thumbhole stocks,
and pistol grips are decidedly not military in nature. They
promote firearm safety, accuracy, ease-of-use, and are
regularly used for sporting and hunting purposes.
Safety, Accuracy, Ease-of-Use. The items banned by
the Act (telescoping stocks, pistol grips, and thumbhole
stocks) promote the safe and comfortable use of a firearm,
and also promote firing accuracy. Safety, accuracy and
ease-of-use are characteristics that should be universal to
all firearms and are not the exclusive province of firearms
used by the military or law enforcement.
The firearms banned by the Act, particularly the AR15, are also significantly more accurate than non-banned
firearms, are lighter (and therefore easier to aim and
more safe to handle), and have far less recoil than nonbanned firearms. These characteristics greatly increase
functionality and ease-of-use.
Sporting Purpose. The firearms banned by the Act
and the devices defined as “large capacity magazines”
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under the Act have been widely and legally used for
sporting purposes (as well as for self-defense and hunting)
throughout Connecticut and the United States for decades.
Hunting. The AR-15 is a very effective varmint rifle.
Its large capacity magazine, high velocity round, and
accuracy at range is useful against prey ranging from
feral pigs to woodchucks to coyotes. When allowed under
state hunting laws, and if manufactured to do so, a hunter
can swap a larger-caliber barrel such as a .308 in place of
the .223 caliber barrel for big game.9
In this sense, the argument that “assault weapons”
and “LCMs” are solely used for crime, have no sporting
purposes, and are not used by private citizens for sporting
competitions is simply untrue.
VI. The Time It Takes To Empty A 30-Round Magazine
The Defendants state that while it takes just under
two (2) seconds to empty a 30-round magazine on full
automatic, it takes just five (5) seconds to empty the same
magazine on semiautomatic. The Defendants are not
just incorrect, but they fail to account for the difference
between “point fire” and “aimed fire.”

9. See http://www.policymic.com/articles/24640/gun-controlmyth-the-ar-15-is-not-actually-a-hunting-rif le (last visited
12/04/13); http://www.youtube.com/watch?v=MiHMIcFs3qQ
(last visited 12/04/13); http://w w w.youtube.com /watch?v=
oNMDEeHKLec (last visited 12/04/13).
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The time within which a 30-round magazine can be
emptied during full automatic fire by a highly skilled
shooter is at least 2.8 seconds. See, video clip attached
as “Exhibit C” and captioned “M4 30 Round Full Auto.”
In that clip, the shooter emptied a 30-round magazine in
2.86 seconds.
The time within which the same 30-round magazine
can be emptied from the same firearm by the same highly
skilled shooter during semi-automatic fire utilizing
“point firing” is no less than 11 seconds. See video clip
attached as “Exhibit D” and captioned “Semi Auto M4
Point.” Compared to the shooter in Exhibit C, it took the
shooter in the Exhibit D video an additional 8.14 seconds
to empty the 30 round magazine while point shooting in
semi automatic mode. The firing in semi auto mode was
not twice as slow as referenced by Defendants in ¶ 19,
but almost 4 times slower than in full auto mode (11
seconds/2.86 = 3.85).
The time within which the same 30-round magazine
can be emptied from the same firearm by the same highly
skilled shooter during semi-automatic fire utilizing
“aimed firing” is no less than 16 seconds. See, video clip
attached hereto as “Exhibit E” and captioned “Semi Auto
Aimed Fire 30 Rounds M4.” NOTE: these videos show
a highly experienced and highly trained professional
demonstrating the speed at which a semi-automatic arm
can be fired using point shooting. It is widely accepted
that a layperson (who lacks the advanced training and
experience of the shooter depicted in the video clip) will
fire at a significantly slower rate.

314a
Appendix G
A skilled shooter can empty and re-load three (3)
ten-round magazines in less time than it takes an average
shooter to empty and re-load one (1) thirty-round magazine.
See video clip attached as “Exhibit F” and captioned “30
Round Aimed Fire vs 3x10 Round Magazines.” This fact
defeats the Act’s presumption that limiting a criminal to
possessing a ten-round magazine will reduce the lethality
of crimes committed with firearms banned by the Act
and/or LCMs.
VII. More About Pistol Grips
The Defendants have repeatedly argued that pistol
grips promote firing from the hip. This is not true.
As was discussed at length in my original declaration,
pistol grips serve two basic functions. The first is
assisting sight-aligned accurate fire, and the second is
firearm retention. Firearm retention is imperative when
assailant(s) may attempt to disarm a citizen in close
quarters. See, video clip attached as “Exhibit G” and
captioned “A Pistol Grip Allows the User Better Retention
and Leverage Over a Long Gun.”
As was also discussed in my original declaration, a
pistol grip does not function to allow a rifle to be fired from
the hip. Sight alignment between the eye and firearm is
not conducive to spray or hip fire. Conversely, a rifle with
a straight grip and no pistol grip would be more conducive
to firing from the hip. Firing from the hip would be highly
inaccurate and is simply not a factor in crime.
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The video clip attached as “Exhibit H” and captioned
“Hip Fire” demonstrates that pistol grips do not promote
“hip firing.” As that clip shows, whether firing a doublebarreled shotgun, a pump action rifle or an AR-15, the
shooter holds the firearm “at the hip” by using the crook
of his arm / elbow to hug the firearm to his side. Two of
these three firearms do not even have pistol grips; for
the third, the pistol grip on the AR-15 is not the means
by which the shooter supports and holds the firearm to
his hip. As the video plainly shows, pistol grips play no
role in “hip firing.”
The Act also bans a rifle or shotgun if “[a]ny grip of
the weapon” allows one “to grip the weapon” in which “any
finger” besides the trigger finger is “directly below any
portion of the action of the weapon when firing....” C.G.S.
§ 53-202a(1)(E)(i)(II), (vi)(II). This is vague because it
could apply to any rifle or shotgun depending on how it is
held “when firing.” Waterfowl hunters normally fire their
shotguns in a vertical position at ducks and geese when
they fly over, resulting in a grip in which the non-trigger
fingers are below the action. That makes them “assault
weapons.”
VIII. The Act’s Prohibition Against Magazine Holding
“More Than Ten Rounds” Is Vague as Applied to
Tubular Magazines
The Act criminalizes a magazine that “has a capacity
of... more than 10 rounds of ammunition.” In addition,
the Act’s definition of “assault weapon” includes “a
semiautomatic, centerfire rifle that has a fixed magazine
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with the ability to accept more than ten rounds of
ammunition.” These provisions are problematic in that the
number of rounds a tubular magazine will accept varies
with the length of cartridges, which also vary for the same
gauge and caliber of firearms.
For instance, 12 gauge shotgun shells are available
in 2”, 2 1/2”, 2 3/4”, and 3 1/2” lengths. A magazine that is
about 22” in length would hold only six 3 1/2” shells, but
would hold eleven 2” shells.
While most gun owners are probably unaware of the
existence of 2” shells, they are commercially available.
A shotgun barrel may be stamped with, and its owner’s
manual may refer to, gauges like 2 3/4”, and 3 1/2”, but
the 2” shells would still fit in its magazine.
As a further example, some tubular magazines for
rifles can be loaded with .357 Magnum caliber cartridges,
but they will also hold .38 Special caliber cartridges,
which are shorter. Indeed, the .38 cartridges are
available as “wadcutters,” in which the bullet does not
even protrude from the cartridge case. There is no such
thing as a “standard” length cartridge – many lengths
are commercially available. But a gun owner may not
possess or even be aware of the shorter lengths, which
could cause a magazine to hold more than ten rounds and
thus ultimately make the unsuspecting owner a felon.
In sum, the number of rounds a tubular magazine will
hold varies by the length of the rounds. There is no one
“standard” round a gun owner can try to see if a magazine
holds more than ten.
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IX. More About Collapsible / Telescoping Stocks
The Defendants have repeatedly arg ued that
collapsible / telescoping stocks make long guns much more
concealable. Again, this is not true.
There is a fundamental difference between a stock
that folds and a stock that telescopes (or “collapses”).
See video clip attached here as “Exhibit I” and captioned
“Stocks.” Despite their differences, neither style of stock
allows for true concealability. This is particularly true of
telescoping stocks. The stock of the AR-15 is a telescoping
(not folding) stock.
The .223-caliber AR-15 is 35 inches long with the stock
fully extended.10 At a length of 35 inches an AR-15 cannot
be concealed in one’s clothing. Typical collapsible stocks
reduce the length of the rifle by three to four inches.11
While some AR-15 pistols fire pistol rounds and can be
somewhat (perhaps 4 inches) shorter because they require
a smaller space for the butt spring to compress, they are
not “rifles” and are still too large to easily conceal.
X. About Shrouds
1 0 . S e e h t t p : / / w w w. s m i t h - w e s s o n . c o m / w e b a p p /
w c s /s t o r e s /s e r vl e t / P r o d u c t 4 _7 5 0 0 01 _7 5 0 0 51 _7 8 6 0 0 6 _
-1_757785_757784_757784_ProductDisplayErrorView_Y (last
visited 12/04/13).
11. See http://www.thecountryshed.com/ar-15_stocks.htm
(last visited 12/04/13).
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Shrouds allow a shooter to hold a firearm without
his or her hands being burned. This is true regardless of
whether the firearm is being shot “rapidly” or otherwise.
All long guns have a “shroud” of some kind. The pump
actions found on shotguns and the forward-most section of
the wooden stock underneath the barrel of a hunting rifle
protect the hands of a shooter from the heat created when
rounds fire through the barrel. As an all-metal weapon,
the AR-15 utilizes a metal barrel shroud that serves an
identical purpose. The metal shroud is not inherently
different than the more common wooden shroud. In fact,
the first AR-15s utilized wooden shrouds.12
The style of shroud that the modern AR-15 uses
does not change the rate of fire or allow more rounds to
be fired. It does not “promote prolonged rapid firing by
dispersing the heat” any more than the wooden front stock
of a hunting rifle promotes rapid firing. It simply protects
the hands of the shooter.
XI. About Flash Hiders
Flash hiders (suppressors) prevent a firearm owner
who is shooting at night from being momentarily blinded
while firing.

12. See http://thegunlocker.tumblr.com/post/21561349614/
gunrunnerhell-m16-with-wooden-furniture (last visited 12/04/13).
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XII. About The Suitability Of Alternative Firearms
The Defendants claim, as a general matter, that the
firearms not banned by the Act just as suitable as the
banned firearms for self-defense, sporting purposes,
and hunting. Generally speaking this is untrue. It is
particularly false when one considers the AR-15.
It is noteworthy that, despite their factual assertions,
the Defendants admit (in ¶ 92 of their Local Rule 56
Statement) that the firearms banned by the Act are
superior self-defense firearms. In the Defendants’ own
words, police officers use the firearms banned by the Act
for self-defense because they provide superior firepower
and are the most effective firearms in a self-defense
situation. Since the right of a law-abiding citizen to defend
himself is at least equal to, if not greater than, the right
of a police officer to do so, then it follows a fortiori that
law-abiding citizens must also be allowed to use the
firearms banned by the Act for self-defense purposes.
This is particularly true given that – unlike police officers
– law-abiding citizens must frequently confront criminals
without any backup.
If a citizen is confronted by a criminal armed with
an “assault weapon” and a large capacity magazine it is
unreasonable to require that citizen to defend herself
with anything less than an “assault weapon” and a large
capacity magazine. Forcing Plaintiffs to rely upon inferior
firepower in order to defend themselves puts them at an
unfair, and potentially deadly, disadvantage.
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Setting the Defendants’ admissions aside, it is
nevertheless true that the alternatives available to the
Plaintiffs are inferior to the firearms criminalized by
the Act: they are less accurate, less easy-to-use, are
heavier (and therefore more difficult to aim and less safe
to handle) and have more recoil than banned firearms.
These characteristics (accuracy, ease-of-use, lightness,
low recoil) greatly increase the functionality and ease-ofuse of banned firearms, and greatly enhance the ability of
a law-abiding citizen to defend him or herself.
The non-banned firearms that “remain available”
under the Act are not as useful for self-defense, sporting
competitions or hunting as the banned AR-15. While
handguns are useful for self-defense, a firearm such as
an AR-15 provides key advantages that legitimate gun
owners require.
Intimidation: due to its larger size, an AR-15 is more
intimidating to criminals than handguns. Military and
police often use intimidation tactics to deter violence.
Sometimes the mere sight of such a firearm is enough to
end a conflict before an innocent is hurt.13
Accuracy: handguns are inherently less accurate than
long guns. The shorter barrel of a pistol means that the
round passes along fewer rifled groups, producing less
velocity and less spin on the round. The pistol rounds
themselves are smaller and less aerodynamically shaped
than rifle rounds. Handguns are more difficult to steady
because they lack a shoulder stock. Due to their smaller
13. See http://www.guns.com/2013/01/29/new-york-manscares-off-intruders-with-ar-15/ (last visited 12/04/13).
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size, handguns absorb less of the recoil and “kick” more,
further reducing accuracy. It is easier to put rounds on
target with a rifle when the situation is stressful, even
when the defenders are children or teenagers.14
Outmatch Criminals: most crimes are committed with
handguns because they are concealable. The aggressor
has the advantage early in a confrontation because he
or she has the initiative and has likely readied his or
her mind for combat. Since the victim is likely surprised
or unprepared, he or she needs something to offset the
aggressor’s inherent advantages. Legal gun owners do
not have to worry about concealment at home. They are
not forced to carry smaller handguns because they have
no need to hide their self-defense weapon at home. They
can counter the aggressor’s advantages through firepower
and intimidation using an AR-15.
Societal Breakdown: Americans tend to assume the
authorities are always available to protect them. However,
multiple cities have seen social breakdowns and massive
destruction in the last several decades. Banned firearms
are especially valuable when law and order break down
and a person or community has to protect property or
neighborhoods from looters, gangs, thieves, and mobs. An
AR-15 provides range, firepower, accuracy, and reliability
that no handgun, shotgun, or hunting rifle can match.15
14. See http://www.philly.com/philly/news/local/Elkins_
Park_man_killed_after_forcing_his_way_ into_apartment.html
(last visited 12/04/13).
15. See http://articles.latimes.com/1992-05-02/news/mn1281_1_police-car. (last visited 12/04/13); http://blog.nola.com/
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XIII. About the Rate of Fire Using “Large Capacity
Magazines”
The Defendants claim that, when used in crime,
banned firearms and “large capacity magazines” result
in more shots fired, more victims wounded, and more
wounds per victim than do gun crimes committed with
conventional firearms. They argue that, if a criminal is
deprived of a “large capacity magazine” this will reduce
a criminal’s rate of fire, which will reduce the number of
injuries, people wounded, and the number of wounds per
victim. This argument is false.
Experienced shooters do not require 30 round
magazines to maintain a high volume of fire. See video
attached as “Exhibit F” and captioned “30 Round Aimed
Fire vs 3x10 Round Magazines.” As the video plainly
shows, an experienced shooter can empty three (3) tenround magazines in less time than it takes to empty one (1)
thirty-round magazine. In addition, a prepared aggressor
who has likely planned an attack in advance will simply
bring additional magazines or firearms to maintain a high
rate of fire.
The argument that it is “not typical, appropriate,
or necessary for individuals to fire more than 10 rounds
in lawful self-defense” is incorrect. While a prepared,
experienced aggressor can make up for a lack of LCMs
with speed reloading, multiple magazines, and multiple
letterstotheeditor/2009/05/comfort_is_holding_your_ak47.html
(last visited 12/04/13).
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guns, an unprepared civilian in a home defense situation
cannot. Caught in bed or off-guard, they will not likely
have extra magazines readily available on their person
to allow for a speed reload. They will likely have only one
firearm, and have to rely on the rounds in their firearm
at the start of the confrontation. Finally, unlike the
aggressor, they will not have mentally prepared a “combat
mindset” and their accuracy will suffer as a result.16
XIV. “Large Capacity Magazines Are Not a “Crime
Problem”
The Defendants character ize “large capacity
magazines” as a crime problem. This assertion deliberately
ignores the fact that ammunition magazines (like all
inanimate objects) only function in the manner intended
by the user. If the user of a large capacity magazine has a
law-abiding intention, then it cannot be fairly stated that
the large capacity magazine poses a “crime problem.”
In the hands of a law-abiding citizen, a “large capacity
magazine” does not pose a “crime problem.” “Large
capacity magazines” are only a “crime problem” when
they are intentionally used by criminals to break the law.
Using a “large capacity magazine” in sporting
competitions such as the three gun shoots that take
place in Metacon, CT does not pose a “crime problem.”
Similarly, using a “large capacity magazine” to defend
oneself against a criminal does not pose a “crime problem.”
16. See data on low New York Police Department accuracy
at http://nation.time.com/2013/09/16/ready-fire-aim-the-sciencebehind-police-shooting-bystanders/ (last visited 12/04/13).
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Ordinary items found in households across the United
States are routinely involved in deadly accidents and are
regularly used to commit deadly crimes. Automobiles are
an obvious example. Tens of thousands of cars are used
each year in Connecticut to commit the deadly crime of
DUI, but it is irrational to suggest for this reason that cars
(as opposed to the intoxicated people who drive them) are
a “crime problem.” Tens of thousands of people are killed
each year in the United States by light trucks, but it is
irrational to suggest that light trucks should be outlawed
for this reason. This same reasoning applies to banned
firearms and “LCMs”: it is irrational to ban these items
because some would use them for criminal purposes.
XV. The Act Will Have No Deterrent Effect On
Criminals
The Defendants claim that “depriving a criminal of
an LCM and thereby forcing him or her to stop firing
to change out magazines can be critical to intervention
efforts by law enforcement and bystanders in the vicinity.”
Experience shows us that the Act will not deter even one
criminal who is intent upon committing a crime using a
banned firearm or “large capacity magazine.” It is absurd
to suggest that the Act will have any deterrent effect on
criminals. Criminals, by definition, will ignore the Act and
its restrictions on “assault weapons” and “large capacity
magazines.”
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XVI. The Usefulness of the AR-15 and the .223 Caliber
as a Defensive Firearm
The Defendants claim that banned firearms and
“large capacity magazines” are particularly dangerous
because of their ability to shoot through walls and body
armor. This is a broad over-generalization.
Firearms that can be characterized as “assault
weapons” encompass an extraordinarily wide range of
pistols, rifles and shotguns that have extremely disparate
sizes, lengths, and calibers. The “fire power” of these arms
depends on numerous different factors, and it is extremely
inaccurate to imply that all firearms that arguably fall
within the definition of “assault weapon” can fire shots
powerful enough to “penetrate walls.”
It is widely accepted that the AR15 chambered in a
.223/5.56 mm caliber is the firearm best suited for home
defense use. The AR-15 chambered with a .223 caliber
round is significantly less powerful than standard deer or
big game rifle rounds. It is also much less powerful than
a shotgun loaded with a solid slug or buckshot. See, video
attached as “Exhibit L” and captioned “Multiple Weapons
and Calibers Fired 3 Rounds.” As the video shows, as
between a .22 caliber rifle, an AR-15 chambered in .223,
a .38 caliber revolver, a .9mm pistol, a .45 caliber pistol,
a .12 gauge shotgun shooting buckshot, and a .12 gauge
shotgun shooting slugs, the caliber that clearly does the
most damage is .12 gauge shotgun slug.
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Many firearms that are not banned by the Act fire
rounds that can easily penetrate walls. In fact, many
firearms that are not banned by the Act are far more
destructive, if not more destructive, than the firearms
banned by the Act.
The Defendants’ concerns about the risks involved
in the use of “assault weapons” for home defense are
unfounded: any gun suitable for home defense would
raise the same concerns about overpenetration.17 The
risks of overpenetration, down range injuries, and
disproportionate response by civilians are not risks that
are limited to an LCM; they can occur with magazines
having 10 or less rounds.
XVII. The Right and Ability to Defend Oneself
The Defendants repeatedly make the argument,
through their affiants, that the plaintiffs and other lawabiding citizens have no need to defend themselves with
banned firearms. Yet, at the same time, the Defendants
claim that police officers are entitled to defend their own
lives with banned firearms. Implicit within this claim is
the notion that a citizen’s right to defend himself is inferior
to that of a police officer. This is a backward claim that
perverts and distorts the right of self-defense and, indeed,
its very purpose.

17. See http://www.gunsandammo.com/2012/02/10/longguns-short-yardage-is-223-the-best-home-defense-caliber/ (last
visited 12/03/13).
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The first line of defense for all law-abiding citizens is
the citizen himself: police officers have neither the legal
obligation nor the practical ability to rescue all crime
victims. Citizens are not required to rely upon police
officers to defend themselves against criminal attack and,
as a practical matter, cannot do so when faced with the
immediate threat of a criminal aggressor.
Like police officers, citizens must at times confront
criminals armed with the most dangerous weaponry,
including “assault weapons” and, in some instances, body
armor that can stop many types of ammunition. At times,
these confrontations occur without advance notice to the
citizen and within the citizen’s home.
A citizen’s right to defend himself or herself, especially
in the home, is equal to that of a police officer’s. When
faced with the threat of a criminal aggressor, especially
in the home, a citizen’s need to defend him- or herself is
superior to that of a police officer’s.
Civilians need an advantage over the criminals
against whom they must defend themselves, especially
in the home, and should not be required or expected to
defend themselves against dangerous criminals without
superior, or at the very least comparable, firepower.
Armed criminals pose just as much of a threat to the
life of a civilian as they do to police officers (whether on
duty or off duty). There is no difference. In fact, common
sense and experience show that civilians (who are not
as highly trained, organized or suitably armed as police
officers) are more frequently victimized by criminals
than police officers. Contrary to the Defendants’ implicit
assertions, citizens are not required to wait and see if an
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armed criminal who is threatening them with a gun will
actually shoot them before exercising their right to selfdefense. Yet, the Act prevents a citizen who is faced with
the threat of a criminal who is illegally armed with an
“assault weapon” and /or an LCM criminalized under the
Act from responding to that threat with firepower that is
equal or superior to the threat itself.
V. Conclusion
I have reviewed the foregoing statements, and hereby
declare under the penalties of perjury and 28 U.S.C.
§ 1746 that they are true, correct, complete and accurate
according to the best of my knowledge, information, and
belief.
/s/			
GUY ROSSI
Dated: December 10, 2013
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APPENDIX H — EXCERPTS
SHOOTING SPORTS FOUNDATION, MODERN
SPORTING RIFLE COMPREHENSIVE
CONSUMER REPORT, DOC. 15-2, SHEW V.
MALLOY, NO. 3:13-CV-00739 (JUNE 26, 2013)
MODERN SPORTING RIFLE (MSR)
COMPREHENSIVE CONSUMER REPORT 2010
OWNERSHIP, USAGE AND ATTITUDES
TOWARDS MODERN SPORTING RIFLES
NATIONAL SHOOTING SPORTS FOUNDATION
Conducted for the National Shooting Sports Foundation
by Sports Marketing Surveys
www.NSSF.ORG
Copyright: ©2010 National Shooting Sports Foundation
For all client unique research, copyright is assigned to
said client. All report findings contained within are the
property of the client (NSSF), who is free to use this
information as desired. However, it is recommended that
the client contact Sports Marketing Surveys, prior to
reproduction or transmission for clarification of findings,
analysis, or recommendations.
Disclaimer:
While proper due care and diligence has been taken
in the preparation of this document, Sports Marketing
Surveys cannot guarantee the accuracy of the information
contained and does not accept any liability for any loss
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or damage caused as a result of using information or
recommendations contained within this document.
About NSSF:
The National Shooting Sports Foundation is the trade
association for the firearms industry. Its mission is to
promote, protect and preserve hunting and the shooting
sports. Formed in 1961, NSSF has a membership of
more than 6,000 manufacturers, distributors, firearms
retailers, shooting ranges, sportsmen’s organizations
and publishers. For more information please visit; www.
nssf.org.
About Sports Marketing Surveys:
Since 1985, Sports Marketing Surveys had led the way at
being your informed, experienced and uniquely positioned
source to help you with any of the custom research projects
that you have planned. Sports Marketing Surveys is
able to help you get at the information you want on time
and on budget. For more information please visit www.
sportsmarketingsurveys.com.
***
1

METHODOLOGY

The Modern Sporting Rifle (MSR) Consumer Study
employed an online survey methodology. With no database
available of known MSR owners, NSSF promoted
participation in this study via online banner ads on various
websites, blogs and e-newsletters geared toward firearm
ownership and hunting such as:
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-- AR15.com
-- ARGunsandHunting.com
-- FieldandStream.com
-- GunDigest.com
-- GunsandAmmo.com
-- Outdoorlife.com
-- RifleShooter.com
-- ShootingTimes.com
-- NSSF Facebook and YouTube pages
-- NSSF/GunBroker Pull the Trigger e-newsletter
A contest to win one of three $500 Cabela’s gifts cards
was included as an incentive to complete the study in full.
The term Modern Sporting Rifle was clearly defined as
AR-platform rifles such as an AR-15, tactical rifles and
black guns. Photographs of MSR’s were also shown on
the survey landing page as well as at the beginning of
the survey. A 60 second video was made available prior to
taking the survey that clearly defined the term Modern
Sporting Rifle (MSR) and clarified that the survey was
specifically for owners of at least one MSR. The video
promoted the study as a chance for respondents to offer
insight and help shape the future of the tactical market.
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To further pair down response to those that would
correctly complete the survey, the survey’s initial question
asked: “Do you own at least one Modern Sporting Rifle?
(If you do not own a Modern Sporting Rifle but would
still like to be entered in the contest, please select “No.”)
These safeguards narrowed the completed responses from
11,417 to 7,372 to help insure data accuracy.
The Confidence Interval for the full “MSR Owner” sample
of 7,372 ranges from+/- 0.51 percentage points to +/- 1.16
percentage points at the 95% confidence level. So for
example, if the survey shows 50% of MSR owners shoot
at ranges, we can be confident 95 times out of 100 that the
real value lies within+/- 1.16 p.p so between 48.84% and
51.16%. Or to put it another way: Less than 5 times out
of 100 would we expect to find a difference of more than
1.16 percentage points due to sampling.
Survey was live August 15 through November 15, 2010.
***
2

EXECUTIVE SUMMARY

The National Shooting Sports Foundation (NSSF)
contracted with Sports Marketing Surveys in 2010 to
conduct a large consumer study to learn more about the
category of Modern Sporting Rifle (MSR) consumer
ownership and usage. Prior to the start of the survey,
NSSF gathered input from a panel of industry leaders
and experts from manufacturing, retailing, and law
enforcement/military backgrounds to ensure that correct
questions were asked so that the study would result in
providing a detailed report of previously unavailable data
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for this segment. NSSF thanks all those that helped in
creating and promoting this study.
The study was conducted using an Internet based
methodology. Banner ads and links were posted on
many of the popular consumer oriented web sites within
the firearms industry in order to solicit responses. An
incentive was used in order to facilitate this process. At
the end of the three month fielding period, more than
11,400 total responses were received of which, more than
7,300 came from verified MSR owners. This response was
a significant increase from the original projections of 1,000
-1,500 responses. This large response meant that a number
of very specific survey cross tabs to review differences
among MSR owners were able to be performed.
Due to the large response rate, the survey was able to
examine a wide variety of data points from ownership,
usage and future purchase intentions. When it comes to
MSR ownership, 12% of the owners made their initial
MSR purchases during 2010. For those that own multiple
MSRs (3+), 33% of them made their initial purchase
prior to 1994. Older owners (age 65+) show a decreased
interest or demand for new MSR purchases in the coming
year. The top MSR accessories or planned upgrades are
rangefinders and trigger upgrades followed by scopes,
other optics and sound suppression.
The top reasons why consumers own a MSR are:
recreational target shooting, home defense, collecting
and hunting. 9 out of 10 MSR owners owned a handgun
prior to acquiring their first MSR. Overall, approximately
99% of all MSR owners owned some type of firearm prior
to their first MSR purchase. 37% of MSR owners come
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from a military background. The largest source of initial
interest for MSR ownership was a personal decision. 81%
of all MSR purchases are new versus used or as a gift
from someone. The average price for all MSR firearms
purchases was $1,083.
The biggest single source of MSR purchases comes from
independent firearms retailers with almost 40% of all
purchases coming from that channel of business. 10% come
from Gun Shows while 25% are made via the Internet and/
or mail order.
When it comes to aftermarket accessories for their MSR,
the owners of 3+ MSRs lead the way as 25% of these
owners describe their MSR(s) as heavily (4+) accessorized.
About 65% of all users have between 1-3 accessories while
16% use their MSR the way it came from the store or “out
of the box.” The majority of these aftermarket accessories
are purchased with the first 12 months of ownership.
Around a quarter of these owners made accessory
purchases at the time of the initial purchase. After 12
months of purchase the likelihood of accessories being
purchased drops off significantly. The average amount of
money spent on accessories for MSRs for all usage levels
is $436.00.
95% of all MSR owners have used their MSR at least once
during the course of the previous 12 month period. Of
the 95% that used their MSR during the last 12 months,
approximately 20% participated in some form of hunting
related activity.
25% of all MSR owners fired over 1,000 rounds over the
past year with 32% of MSR owners expecting to fire more
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in the coming 12 months. The average number of rounds
fired in the last 12 months by MSR owners is 1,056.
76% of all MSR owners say they generally prefer to shoot
with at least one person when they go out to use their MSR
while 20% generally go alone.
Please contact Jim Curcuruto jcurcuruto@nssf.org,
NSSF Director, Industry Research & Analysis with any
questions pertaining to this study.
***
8

MSR USAGE

8.1 Reasons for owning MSR
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Multiple MSR owners give higher importance ratings for:
• Collecting
• Competition shooting
• Big game hunting
• Professional use.
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APPENDIX I — EXCERPTS
A. ROTH & CHRISTOPHER S. KOPER, IMPACT
EVALUATION OF THE PUBLIC SAFETY AND
RECREATIONAL FIREARMS USE PROTECTION
ACT OF 1994 (1997), DOC. 68.6, SHEW V. MALLOY,
NO. 3:13-CV-00739 (AUG. 23, 2013)
IMPACT EVALUATION OF THE PUBLIC
SAFETY AND RECREATIONAL FIREARMS USE
PROTECTION ACT OF 1994
Final Report
THE URBAN INSTITUTE
2100 M STREET, N.W.
WASHINGTON, DC 20037
Jeffrey A. Roth and Christopher S. Koper with William
Adams, Sonja Johnson, John Marcotte, John McGready,
Andrew Scott, Maria Valera, and Douglas Wissoker
March 13, 1997
***
1. OVERVIEW
Title XI of the Violent Crime Control and Law
Enforcement Act of 1994 (the Crime Control Act) took
effect on September 13, 1994. Subtitle A banned the
manufacture, transfer, and possession of designated
semiautomatic assault weapons. It also banned “largecapacity” magazines, which were defined as ammunition
feeding devices designed to hold more than 10 rounds.
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Finally, it required a study of the effects of these bans, with
particular emphasis on violent and drug trafficking crime,
to be conducted within 30 months following the effective
date of the bans. To satisfy the study requirement, the
National Institute of Justice (NIJ) awarded a grant to
The Urban Institute for an impact evaluation of Subtitle
A. This report contains the study findings.
In defining assault weapons, Subtitle A banned 8
named categories of rifles and handguns. It also banned
exact copies of the named guns, revolving cylinder
shotguns, and guns with detachable magazines that
were manufactured with certain features such as flash
suppressors and folding rifle stocks. The ban specifically
exempted grandfathered assault weapons and magazines
that had been manufactured before the ban took effect.
Implicitly, the ban exempts all other guns; several of these,
which we treated as legal substitutes, closely resemble the
banned guns but are not classified as exact copies.
Among other characteristics, ban proponents cited
the capacity of these weapons, most of which had been
originally designed for military use, to fire many bullets
rapidly. While this capacity had been demonstrated in
several highly publicized mass murders in the decade
before 1994, ban supporters argued that it was largely
irrelevant for hunting, competitive shooting, and selfdefense. Therefore, it was argued, the ban could prevent
violent crimes with only a small burden on law-abiding
gun owners. Some of our own analyses added evidence
that assault weapons are disproportionately involved
in murders with multiple victims, multiple wounds per
victim, and police officers as victims.
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To reduce levels of these crimes, the law must increase
the scarcity of the banned weapons. Scarcity would
be reflected in higher prices not only in the primary
markets where licensed dealers create records of sales
to legally eligible purchasers, but also in secondary
markets that lack such records. Although most secondary
market transfers are legal, minors, convicted felons,
and other ineligible purchasers may purchase guns in
them (usually at highly inflated prices) without creating
records. In theory, higher prices in secondary markets
would discourage criminal use of assault weapons, thereby
reducing levels of the violent crimes in which assault
weapons are disproportionately used.
For these reasons, our analysis considered potential
ban effects on gun markets, on assault weapon use in
crime, and on lethal consequences of assault weapon
use. However, the statutory schedule for this study
constrained our findings to short-run effects, which are
not necessarily a reliable guide to long-term effects. The
timing also limited the power of our statistical analyses
to detect worthwhile ban effects that may have occurred.
Most fundamentally, because the banned guns and
magazines were never used in more than a fraction of all
gun murders, even the maximum theoretically achievable
preventive effect of the ban on gun murders is almost
certainly too small to detect statistically with only one
year of post-ban crime data.
With these cautions in mind, our analysis suggests
that the primary-market prices of the banned guns
and magazines rose by upwards of 50 percent during
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1993 and 1994, while the ban was being debated, as gun
distributors, dealers, and collectors speculated that the
banned weapons would become expensive collectors’ items.
However, production of the banned guns also surged, so
that more than an extra year’s normal supply of assault
weapons and legal substitutes was manufactured during
1994. After the ban took effect, primary-market prices of
the banned guns and most large-capacity magazines fell to
nearly pre-ban levels and remained there at least through
mid-1996, reflecting both the oversupply of grandfathered
guns and the variety of legal substitutes that emerged
around the time of the ban.
Even though the expected quick profits failed to
materialize, we found no strong evidence to date that
licensed dealers have increased “off the books” sales of
assault weapons in secondary markets and concealed
them with false stolen gun reports. Stolen gun reports
for assault weapons did increase slightly after the ban
took effect, but by less than reported thefts of unbanned
large-capacity semiautomatic handguns, which began
rising well before the ban.
The lack of an increase in stolen gun reports suggests
that so far, the large stock of grand fathered assault
weapons has remained largely in dealers’ and collectors’
inventories instead of leaking into the secondary markets
through which criminals tend to obtain guns. In turn, this
speculative stockpiling of assault weapons by law abiding
dealers and owners apparently reduced the flow of assault
weapons to criminals, at least temporarily. Between
1994 and 1995, the criminal use of assault weapons, as
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measured by law enforcement agency requests for BATF
traces of guns associated with crimes, fell by 20 percent,
compared to an 11 percent decrease for all guns. BATF
trace requests are an imperfect measure because they
reflect only a small percentage of guns used in crime.
However, we found similar trends in data on all guns
recovered in crime in two cities. We also found similar
decreases in trace requests concerning guns associated
with violent and drug crimes.
At best, the assault weapons ban can have only a
limited effect on total gun murders, because the banned
weapons and magazines were never involved in more than
a modest fraction of all gun murders. Our best estimate
is that the ban contributed to a 6.7 percent decrease in
total gun murders between 1994 and 1995, beyond what
would have been expected in view of ongoing crime,
demographic, and economic trends. However, with only one
year of post-ban data, we cannot rule out the possibility
that this decrease reflects chance year-to-year variation
rather than a true effect of the ban. Nor can we rule out
effects of other features of the 1994 Crime Act or a host of
state and local initiatives that took place simultaneously.
Further, any short-run preventive effect observable
at this time may ebb in the near future as the stock of
grandfathered assault weapons and legal substitute guns
leaks to secondary markets, then increase as the stock of
large-capacity magazines gradually dwindles.
We were unable to detect any reduction to date in
two types of gun murders that are thought to be closely
associated with assault weapons, those with multiple
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victims in a single incident and those producing multiple
bullet wounds per victim. We did find a reduction in
killings of police officers since mid-1995. However, the
available data are partial and preliminary, and the trends
may have been influenced by law enforcement agency
policies regarding bullet-proof vests.
The following pages explain these findings in more
detail, and recommend future research to update and
refine our results at this early post-ban stage.
1.1 Primary-Market Effects
1.1.1.

Prices and Production

1.1.1.1.

Findings

We found clear peaks in legal-market prices of the
banned weapons and magazines around the effective
date of the ban, based on display ads in the nationally
distributed periodical Shotgun News between 1992 and
mid-1996. For example, a price index of banned SWD
semiautomatic pistols rose by about 47 percent during
the year preceding the ban, then fell by about 20 percent
the following year, to a level where it remains. Meanwhile,
the prices of non-banned Davis and Lorcin semiautomatic
pistols remained virtually constant over the entire period.
Similarly, a price index for banned AR-15 rifles, exact
copies, and legal substitutes at least doubled in the year
preceding the ban, then fell after the ban nearly to 1992
levels, where they have remained. Prices of unbanned
semiautomatic rifles (e.g., the Ruger Mini-14, Maadi, and
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SKS) behaved similarly to AR-15 prices, presumably due
to pre-ban speculation that these guns would be included
in the final version of the Crime Act.
Like assault weapon prices, large-capacity magazine
prices generally doubled within the year preceding the
ban. However, trends diverged after the ban depending
on what gun the magazine was made for. For example,
magazines for non-banned Glock handguns held their
new high levels, while magazines for banned Uzi and
unbanned Mini-14 weapons fell substantially from their
peaks. AR-15 1arge-capacity magazine prices also fell to
1993 levels shortly after the ban took effect, but returned
to their 1994 peak in mid-1996. We believe that demand for
grandfathered Glock and AR-15 magazines was sustained
or revived by continuing sales of legal guns that accept
them.
Production of the banned assault weapons surged
in the months leading up to the ban. Data limitations
preclude precise and comprehensive counts. However, we
estimate that the annual production of five categories of
assault weapons (AR-15s and models by Intratec, SWD,
AA Arms, and Calico) and legal substitutes rose by more
than 120 percent, from an estimated 1989-93 annual
average of 91,000 guns to about 204,000 in 1994 — more
than an extra year’s supply. In contrast, production of
non-banned Lorcin and Davis pistols, which are among
the guns most frequently seized by police, fell by about
35 percent, from a 1989-93 annual average of 283,000 to
184,000 in 1994.
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Our interpretation of these trends is that the pre-ban
price and production increases reflected speculation that
grandfathered weapons and magazines in the banned
categories would become profitable collectors’ items after
the ban took effect. Instead, however, assault weapon
prices fell sharply within months after the ban took effect,
apparently under the combined weight of the extra year’s
supply of grandfathered guns, along with legal substitute
guns that entered the distribution chain around the time of
the ban. While large-capacity magazine prices for several
banned assault weapons followed similar trends, those
for unbanned Glock pistols sustained their peaks, and
those for the widely-copied AR-15 rifle rebounded at least
temporarily to peak levels in 1996, after an immediate
post-ban fall.
1.1.1.2.

Recommendations

To establish our findings about legal-market effects
more definitively, we have short-term (i.e., 12-month) and
long-term research recommendations for consideration
by NIJ. In the short term, we recommend entering and
analyzing large-capacity magazine price data that we have
already coded but not entered, in order to study how the
prices and legal status of guns affect the prices of largecapacity magazines as economic complements. We also
recommend updating our price and production analyses for
both the banned firearms and large-capacity magazines,
to learn about retention of the apparent ban effects we
identified. For the long term, we recommend that NIJ and
BATF cooperate in establishing and maintaining timeseries data on prices and production of assault weapons,

345a
Appendix I
legal substitutes, other guns commonly used in crime, and
the respective large and small capacity magazines; like
similar statistical series currently maintained for illegal
drugs, we believe such a price and production series would
be a valuable instrument for monitoring effects of policy
changes and other influences on markets for weapons that
are commonly used in violent and drug trafficking crime.
1.2 	Secondary Market Effects
1.2.1.

Findings

In addition to the retail markets discussed above,
there are secondary gun markets in which gun transfers
are made without formal record keeping requirements.
Secondary market transfers are by and large legal
transactions. However, prohibited gun purchasers such
as minors, felons, and fugitives tend to acquire most of
their guns through secondary markets and pay premiums
of 3 to 5 times the legal-market prices in order to avoid
eligibility checks, sales records, and the 5-day waiting
period required by the Brady Act. We were unable to
observe secondary-market prices and quantities directly.
Anecdotally, however, the channels through which guns
“leak” from legal to secondary markets include gun
thieves, unscrupulous licensed dealers who sell guns on
the streets and in gun shows more or less exclusively to
prohibited purchasers (who may resell the guns), as well
as “storefront” dealers who sell occasionally in secondary
markets, reporting the missing inventories to BATF
inspectors as “stolen or lost.” Since two of these channels
may lead to theft reports to the FBI’s National Crime
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Information Center (NCIC), we tested for an increase in
reported assault weapon thefts after the ban.
To this point, there has been only a slight increase in
assault weapon thefts as a share of all stolen semiautomatic
weapons. Thus, there does not appear to have been much
leakage of assault weapons from legal to secondary
markets.
In order to assess the effects of the large-capacity
magazine ban on secondary markets, we examined thefts
of Glock and Ruger handgun models that accept these
magazines. Thefts of these guns continued to increase
after the ban, despite the magazine ban, which presumably
made the guns less attractive. Yet we also did not find
strong evidence of an increase in thefts of these guns
relative to what would have been predicted based on preban trends. This implies that dealers have not been leaking
the guns to illegitimate users on a large scale.
1.2.2.

Recommendations

To monitor possible future leakage of the large
existing stock of assault weapons into secondary markets,
we recommend updating our analyses of trends in stolen
gun reports. We also recommend that BATF and NCIC
encourage reporting agencies to ascertain and record the
magazines with which guns were stolen. Also, because
stolen gun reports are deleted from NCIC files when
the guns are recovered, we recommend that analyses be
conducted on periodic downloads of the database in order
to analyze time from theft to recovery. For strategic
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purposes, it would also be useful to compare dealer
patterns of assault weapon theft reports with patterns of
occurrence in BATF traces of guns recovered in crime.
1.3. 	Effects on Assault weapon Use in Crime
1.3.1.

Findings

Requests for BATF traces of assault weapons
recovered in cr ime by law enforcement agencies
throughout the country declined 20 percent in 1995, the
first calendar year after the ban took effect. Some of this
decrease may reflect an overall decrease in gun crimes;
total trace requests dropped II percent in 1995 and
gun murders dropped 12 percent. Nevertheless, these
trends suggest an 8-9 percent additional decrease due to
substitution of other guns for the banned assault weapons
in 1995 gun crimes. We were unable to find similar assault
pistol reductions in states with pre-existing assault pistol
bans. Nationwide decreases related to violent and drug
crimes were at least as great as that in total trace requests
in percentage terms, although these categories were quite
small in number. The decrease we observed was evidently
not a spurious result of a spurt of assault-weapon tracing
around the effective date of the ban, because there were
fewer assault weapon traces in 1995 than in 1993.
Trace requests for assault weapons rose by 7 percent
in the first half of 1996, suggesting that the 1995 effect
we observed may be temporary. However, data limitations
have prevented us from attributing this rebound to
changes in overall crime patterns, leakage of grand
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fathered assault weapons to secondary markets, changes
in trace request practices, or other causes. Data from two
cities not subject to a pre-existing state bans suggested
that assault weapon use, while rare in those cities both
before and after the ban, also tapered off during late 1995
and into 1996.
With our local data sources, we also examined
confiscations of selected unbanned handguns capable
of accepting large-capacity magazines. Criminal use of
these guns relative to other guns remained stable or was
higher during the post-ban period, though data from one
of these cities were indicative of a recent plateau. However,
we were unable to acquire data on the magazines with
which these guns were equipped. Further, trends in
confiscations of our selected models may not be indicative
of trends for other unbanned large-capacity handguns.
It is therefore difficult to make any definitive statements
about the use of large-capacity magazines in crime since
the ban. Nevertheless, the contrasting trends for these
guns and assault weapons provide some tentative hints
of short-term substitution of non-banned large-capacity
semiautomatic handguns for the banned assault weapons.
1.3.2.

Recommendations

Although BATF trace request data provide the
only national trends related to assault weapon use, our
findings based on them are subject to limitations. Law
enforcement agencies request traces on only a fraction
of confiscated guns that probably does not represent the
entire population. Therefore, we recommend further study
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of available data on all guns recovered in crime in selected
cities that either were or were not under state assault
weapon bans when the Federal ban took effect. Beyond
that, we recommend analyzing BATF trace data already
in-house to compare trends for specific banned assault
weapon models with trends for non-banned models that
are close substitutes. Most strongly, we also recommend
updating our trend analysis, to see if the early 1996
rebound in BATF trace requests for assault weapons
continued throughout the year and to relate any change
to 1996 trends in gun crime and overall trace requests.
From a broader and longer-term perspective, we share
others’ concerns about the adequacy of BATF trace data,
the only available national data, as a basis for assessing
the effects of firearms policies and other influences on
the use of assault weapons and other guns in violent and
drug trafficking crime. Therefore, we commend recent
BATF efforts to encourage local law enforcement agencies
to request traces on more of the guns they seize from
criminals. As a complement, however, we recommend
short-term research on departmental policies and officers’
decisions that affect the probability that a specific gun
recovered in crime will be submitted for tracing.
Unfortunately, we have been unable to this point
to assemble much information regarding trends in the
criminal use of large-capacity magazines or guns capable
of accepting these magazines. This gap is especially
salient for the following reasons: the large-capacity
magazine is perhaps the most functionally important
distinguishing feature of assault weapons; the magazine
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ban affected more gun models than did the more visible
bans on designated assault weapons; and based on 1993
BATF trace requests, non-banned semiautomatic weapons
accepting large-capacity magazines were used in more
crimes than were the banned assault weapons. For these
reasons, we recommend that BATF and state/local law
enforcement agencies encourage concerted efforts to
record the magazines with which confiscated firearms are
equipped — information that frequently goes unrecorded
under present practice — and we recommend further
research on trends, at both the national and local levels,
on the criminal use of guns equipped with large-capacity
magazines. Finally, to support this research and a variety
of strategic objectives for reducing the consequences of
violent and drug trafficking crime, consideration should be
given to studying the costs and benefits of legislative and
administrative measures that would encourage recording,
tracing, and analyzing magazines recovered in crimes,
with or without guns.
1.4. 	Consequences of Assault Weapon Use
1.4.1.

Findings

A central argument for special regulation of assault
weapons and large-capacity magazines is that the rapidfire/multi-shot capabilities they make available to gun
offenders increase the expected number of deaths per
criminal use, because an intended victim may receive
more wounds, and more people can be wounded, in a short
period of time. Therefore, we examined trends in three
consequences of gun use: gun murders, victims per gun
homicide incident, and wounds per gunshot victim.

351a
Appendix I
Our ability to discern ban effects on these consequences
is constrained by a number of facts. The potential size of
ban effects is limited because the banned weapons and
magazines were used in only a minority of gun crimes —
based on limited evidence, we estimate that 25% of gun
homicides are committed with guns equipped with largecapacity magazines, of which assault weapons are a subset.
Further, the power to discern small effects statistically
is limited because post-ban data are available for only
one full calendar year. Also, a large stock still exists of
grandfathered magazines as well as grand fathered and
legal-substitute guns with assault weapon characteristics.
Our best estimate of the impact of the ban on state
level gun homicide rates is that it caused a reduction
of 6.7% in gun murders in 1995 relative to a projection
of recent trends. However, the evidence is not strong
enough for us to conclude that there was any meaningful
effect (i.e., that the effect was different from zero). Note
also that a true decrease of 6.7% in the gun murder rate
attributable to the ban would imply a reduction of27% in
the use of assault weapons and large-capacity guns and no
effective substitution of other guns. While we do not yet
have an estimate of large-capacity magazine use in 1995,
our nationwide assessment of assault weapon utilization
suggested only an 8 to 20 percent drop in assault weapon
use in 1995.
Using a variety of national and local data sources,
we found no statistical evidence of post-ban decreases in
either the number of victims per gun homicide incident, the
number of gunshot wounds per victim, or the proportion
of gunshot victims with multiple wounds. Nor did we find
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assault weapons to be overrepresented in a sample of mass
murders involving guns (see Appendix A).
The absence of stronger ban effects may be attributable
to the relative rarity with which the banned weapons are
used in violent crimes. At the same time, our chosen
measures reflect only a few of the possible manifestations
of the rapid-fire/multi-shot characteristics thought to
make assault weapons and large-capacity magazines
particularly dangerous. For example, we might have found
the use of assault weapons and large capacity magazines
to be more consequential in an analysis of the number of
victims receiving any wound (fatal or non-fatal), in broader
samples of firearm discharge incidents. Moreover, our
comparisons did not control for characteristics of incidents
and offenders that may affect the choice of weapon, the
consequences of weapon use, or both.
Recommendations: First, we recommend further
study of the impact measures examined in this investigation.
Relatively little time has passed since the implementation
of the ban. This weakens the ability of statistical tests
— particularly those in our time-series analyses — to
discern meaningful impacts. Moreover, the ban’s effects
on the gun market are still unfolding. Hence, the long term
consequences of the ban may differ substantially from the
short term consequences which have been the subject of
this investigation.
Therefore, we recommend updating the state-level
analysis of gun murder rates as more data become
available. Similarly, investigations of trends in wounds
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per gunshot victim could be expanded to include longer
post ban periods, larger numbers of jurisdictions, and,
wherever possible, data on both fatal and non-fatal victims.
Examination of numbers of total wounded victims in both
fatal and non-fatal gunshot incidents may also be useful.
In some jurisdictions, it may also be possible to link trends
in the types of guns seized by police to trends in specific
weapon-related consequence measures.
Second, we recommend further research on the role
of assault weapons and large-capacity magazines in
murders of police officers. Our analysis of police murders
has shown that the fraction of police murders involving
assault weapons is higher than that for civilian murders.
This suggests that gun murders of police should be more
sensitive to the ban than gun murders in general. Yet,
further research, considering such factors as numbers of
shots fired, wounds inflicted, and offender characteristics,
is necessary for a greater understanding of the role of the
banned weaponry in these murders.
Along similar lines, we strongly recommend in-depth,
incident-based research on the situational dynamics of
both fatal and non-fatal gun assaults to gain greater
understanding of the roles of banned and other weapons
in intentional deaths and injuries. A goal of this research
should be to determine the extent to which assault weapons
and guns equipped with large-capacity magazines are
used in homicides and assaults and to compare the fatality
rates of attacks with these weapons to those with other
firearms. A second goal should be to determine the extent
to which the properties of the banned weapons influence
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the outcomes of criminal gun attacks after controlling
for important characteristics of the situations and the
actors. In other words, how many homicides and nonfatal gunshot wound cases involving assault weapons or
large-capacity magazines would not occur if the offenders
were forced to substitute other firearms and/or small
capacity magazines? In what percentage of gun attacks,
for instance, does the ability to fire more than 10 rounds
without reloading influence the number of gunshot wound
victims or determine the difference between a fatal and
non-fatal attack? In this study, we found some weak
evidence that victims killed with guns having largecapacity magazines tend to have more bullet wounds than
victims killed with other firearms, and that mass murders
with assault weapons tend to involve more victims than
those with other firearms. However, our results were
based on simple comparisons; much more comprehensive
research should be pursued in this area.
Future research on the dynamics of criminal
shootings, including various measures of the number of
shots fired and wounds inflicted, would provide information
on possible effects of the assault weapon and magazine
ban that we were unable to estimate, as well as useful
information on violent gun crime generally. Such research
requires linking medical and law enforcement data sets
on victim wounds, forensic examinations of recovered
firearms and magazines, and police incident reports.
***
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1. I M PAC T S OF T H E FEDER A L A S S AU LT
WEAPONS BAN, 1994-2003: KEY FINDINGS AND
CONCLUSIONS
This overview presents key findings and conclusions
from a study sponsored by the National Institute of Justice
to investigate the effects of the federal assault weapons
ban. This study updates prior reports to the National
Institute of Justice and the U.S. Congress on the assault
weapons legislation.
The Ban Attempts to Limit the Use of Guns with
Military Style Features and Large Ammunition
Capacities
• Title XI, Subtitle A of the Violent Crime Control
and Law Enforcement Act of 1994 imposed a
10-year ban on the “manufacture, transfer, and
possession” of certain semiautomatic firearms
designated as assault weapons (AWs). The ban
is directed at semiautomatic firearms having
features that appear useful in military and criminal
applications but unnecessary in shooting sports or
self-defense (examples include flash hiders, folding
rifle stocks, and threaded barrels for attaching
silencers). The law bans 18 models and variations
by name, as well as revolving cylinder shotguns. It
also has a “features test” provision banning other
semiautomatics having two or more military-style
features. In sum, the Bureau of Alcohol, Tobacco,
Firearms, and Explosives (ATF) has identified
I 18 models and variations that are prohibited by
the law. A number of the banned guns are foreign
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semiautomatic rifles that have been banned from
importation into the U.S. since 1989.
• The ban also prohibits most ammunition feeding
devices holding more than 10 rounds of ammunition
(referred to as large capacity magazines, or
LCMs). An LCM is arguably the most functionally
important feature of most AWs, many of which
have magazines holding 30 or more rounds. The
LCM ban’s reach is broader than that of the AW
ban because many non-banned semiautomatics
accept LCMs. Approximately 18% of civilian-owned
firearms and 21% of civilian-owned handguns were
equipped with LCMs as of 1994.
• The ban exempts AWs and LCMs manufactured
before September 13, 1994. At that time, there
were upwards of 1.5 million privately owned AWs in
the U.S. and nearly 25 million guns equipped with
LCMs. Gun industry sources estimated that there
were 25 million pre-ban LCMs available in the U.S.
as of 1995. An additional 4.7 million pre-ban LCMs
were imported into the country from 1995 through
2000, with the largest number in 1999.
• Arguably, the AW-LCM ban is intended to reduce
gunshot victimizations by limiting the national
stock of semiautomatic firearms w ith large
ammunition capacities — which enable shooters to
discharge many shots rapidly — and other features
conducive to criminal uses. The AW provision
targets a relatively small number of weapons based
on features that have little to do with the weapons’
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operation, and removing those features is sufficient
to make the weapons legal. The LCM provision
limits the ammunition capacity of non-banned
firearms.
The Banned Guns and Magazines Were Used in Up to
A Quarter of Gun Crimes Prior to the Ban
• AWs were used in only a small fraction of gun crimes
prior to the ban: about 2% according to most studies
and no more than 8%. Most of the AWs used in crime
are assault pistols rather than assault rifles.
• LCMs are used in crime much more often than AWs
and accounted for 14% to 26% of guns used in crime
prior to the ban.
• AWs and other guns equipped with LCMs tend to
account for a higher share of guns used in murders
of police and mass public shootings, though such
incidents are very rare.
The Ban’s Success in Reducing Criminal Use of the
Banned Guns and Magazines Has Been Mixed
• Following implementation of the ban, the share
of gun crimes involving AWs declined by 17% to
72% across the localities examined for this study
(Baltimore, Miami, Milwaukee, Boston, St. Louis,
and Anchorage), based on data covering all or
portions of the 1995-2003 post-ban period. This is
consistent with patterns found in national data on
guns recovered by police and reported to ATF.
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• The decline in the use of AWs has been due
primarily to a reduction in the use of assault pistols
(APs), which are used in crime more commonly
than assault rifles (ARs). There has not been a
clear decline in the use of ARs, though assessments
are complicated by the rarity of crimes with these
weapons and by substitution of post-ban rifles that
are very similar to the banned AR models.
• However, the decline in AW use was offset
throughout at least the late 1990s by steady or
rising use of other guns equipped with LCMs
in jurisdictions studied (Baltimore, Milwaukee,
Louisville, and Anchorage). The failure to reduce
LCM use has likely been due to the immense stock
of exempted pre-ban magazines, which has been
enhanced by recent imports.
It is Premature to Make Definitive Assessments of the
Ban’s Impact on Gun Crime
• Because the ban has not yet reduced the use of
LCMs in crime, we cannot clearly credit the ban
with any of the nation’s recent drop in gun violence.
However, the ban’s exemption of millions of preban AWs and LCMs ensured that the effects of the
law would occur only gradually. Those effects are
still unfolding and may not be fully felt for several
years into the future, particularly if foreign, preban LCMs continue to be imported into the U.S. in
large numbers.
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The Ban’s Reauthorization or Expiration Could Affect
Gunshot Victimizations, But Predictions are Tenuous
• Should it be renewed, the ban’s effects on gun
violence are likely to be small at best and perhaps
too small for reliable measurement. AWs were
rarely used in gun crimes even before the ban.
LCMs are involved in a more substantial share
of gun crimes, but it is not clear how often the
outcomes of gun attacks depend on the ability of
offenders to fire more than ten shots (the current
magazine capacity limit) without reloading.
• Nonetheless, reducing criminal use of AWs and
especially LCMs could have non-trivial effects on
gunshot victimizations. The few available studies
suggest that attacks with semiautomatics —
including AWs and other semiautomatics equipped
with LCMs — result in more shots fired, more
persons hit, and more wounds inflicted per victim
than do attacks with other firearms. Further, a
study of handgun attacks in one city found that 3%
of the gunfire incidents resulted in more than 10
shots fired, and those attacks produced almost 5%
of the gunshot victims.
• Restricting the flow of LCMs into the country
from abroad may be necessary to achieve desired
effects from the ban, particularly in the near future.
Whether mandating further design changes in the
outward features of semiautomatic weapons (such
as removing all military-style features) will produce
measurable benefits beyond those of restricting
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ammunition capacity is unknown. Past experience
also suggests that Congressional discussion of
broadening the AW ban to new models or features
would raise prices and production of the weapons
under discussion.
• If the ban is lifted, gun and magazine manufacturers
may reintroduce AW models and LCMs, perhaps in
substantial numbers. In addition, pre-ban AWs may
lose value and novelty, prompting some of their
owners to sell them in undocumented secondhand
markets where they can more easily reach highrisk users, such as criminals, terrorists, and other
potential mass murderers. Any resulting increase in
crimes with AWs and LCMs might increase gunshot
victimizations for the reasons noted above, though
this effect could be difficult to measure.
***
2.5.

Summary

In the broadest sense, the AW-LCM ban is intended
to limit crimes with semiautomatic firearms having
large ammunition capacities — which enable shooters
to discharge high numbers of shots rapidly — and other
features conducive to criminal applications. The gun ban
provision targets a relatively small number of weapons
based on outward features or accessories that have little
to do with the weapons’ operation. Removing some or all of
these features is sufficient to make the weapons legal. In
other respects (e.g., type of firing mechanism, ammunition
fired, and the ability to accept a detachable magazine),
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AWs do not differ from other legal semiautomatic weapons.
The LCM provision of the law limits the ammunition
capacity of non-banned firearms.
***
3. CRIMINAL USE OF ASSAULT WEAPONS AND
LARGE CAPACITY MAGAZINES BEFORE THE
BAN
During the 1980s and early 1990s, AWs and other
semiautomatic firearms equipped with LCMs were
involved in a number of highly publicized mass murder
incidents that raised public concern about the accessibility
of high powered, military-style weaponry and other
guns capable of discharging high numbers of bullets in a
short period of time (Cox Newspapers, 1989; Kleck, 1997,
pp. 124-126, 144; Lenett, 1995). In one of the worst mass
murders ever committed in the U.S., for example, James
Huberty killed 21 persons and wounded 19 others in a
San Ysidro, California MacDonald’s restaurant on July
18, 1984 using an Uzi carbine, a shotgun, and another
semiautomatic handgun. On September 14, 1989, Joseph
Wesbecker, armed with an AK-47 rifle, two MAC-11
handguns, and a number of other firearms, killed 7
persons and wounded 15 others at his former workplace in
Louisville, Kentucky before taking his own life. Another
particularly notorious incident that precipitated much of
the recent debate over AWs occurred on January 17, 1989
when Patrick Purdy used a civilian version of the AK-47
military rifle to open fire on a schoolyard in Stockton,
California, killing 5 children and wounding 29 persons.
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There were additional high profile incidents in which
offenders using semiautomatic handguns with LCMs
killed and wounded large numbers of persons. Armed
with two handguns having LCMs (and reportedly a supply
of extra LCMs), a rifle, and a shotgun, George Hennard
killed 22 people and wounded another 23 in Killeen, Texas
in October 1991. In a December 1993 incident, a gunman
named Colin Ferguson, armed with a handgun and LCMs,
opened fire on commuters on a Long Island train, killing
5 and wounding 17.
Indeed, AWs or other semiautomatics with LCMs
were involved in 6, or 40%, of 15 mass shooting incidents
occurring between 1984 and 1993 in which six or more
persons were killed or a total of 12 or more were wounded
(Kleck, 1997, pp. 124-126, 144). Early studies of AWs,
though sometimes based on limited and potentially
unrepresentative data, also suggested that AWs recovered
by police were often associated with drug trafficking
and organized crime (Cox Newspapers, 1989; also see
Roth and Koper, 1997, Chapter 5), fueling a perception
that AWs were guns of choice among drug dealers and
other particularly violent groups. All of this intensified
concern over AWs and other semiautomatics with large
ammunition capacities and helped spur the passage of AW
bans in California, New Jersey, Connecticut, and Hawaii
between 1989 and 1993, as well as the 1989 federal import
ban on selected semiautomatic rifles. Maryland also
passed AW legislation in 1994, just a few months prior to
the passage of the 1994 federal AW ban. 8
8. A number of localities around the nation also passed AW
bans during this period.
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Looking at the nation’s gun crime problem more
broadly, however, AWs and LCMs were used in only a
minority of gun crimes prior to the 1994 federal ban, and
AWs were used in a particularly small percentage of gun
crimes.
3.1.

Criminal Use of Assault Weapons

Numerous studies have examined the use of AWs in
crime prior to the federal ban. The definition of AWs varied
across the studies and did not always correspond exactly
to that of the 1994 law (in part because a number of the
studies were done prior to 1994). In general, however,
the studies appeared to focus on various semiautomatics
with detachable magazines and military-style features.
According to these accounts, AWs typically accounted
for up to 8% of guns used in crime, depending on the
specific AW definition and data source used (e.g., see Beck
et al., 1993; Hargarten et al., 1996; Hutson et al., 1994;
1995; McGonigal et al., 1993; New York State Division of
Criminal Justice Services, 1994; Roth and Koper, 1997,
Chapters 2, 5, 6; Zawitz, 1995). A compilation of 38 sources
indicated that AWs accounted for 2% of crime guns on
average (Kleck, 1997, pp. 112, 141-143).9
Similarly, the most common AWs prohibited by the
1994 federal ban accounted for between 1% and 6% of guns
used in crime according to most of several national and
local data sources examined for this and our prior study
(see Chapter 6 and Roth and Koper, 1997, Chapters 5, 6):
9. The source in question contains a total of 48 estimates, but
our focus is on those that examined all AWs (including pistols, rifles,
and shotguns) as opposed to just assault rifles.

365a
Appendix J
• Baltimore (all guns recovered by police, 1992-1993):
2%
• Miami (all guns recovered by police, 1990-1993): 3%
• Milwaukee (guns recovered in murder investigations,
1991-1993): 6%
• Boston (all guns recovered by police, 1991-1993):
2%
• St. Louis (all guns recovered by police, 1991-1993):
1%
• Anchorage, Alaska (guns used in serious crimes,
1987-1993): 4%
• National (guns recovered by police and reported to
ATF, 1992-1993): 5%10
• National (gun thefts reported to police, 1992-Aug.
1994): 2%
• National (guns used in murders of police, 19921994): 7-9%11
10. For reasons discussed in Chapter 6, the national ATF
estimate likely overestimates the use of AWs in crime. Nonetheless,
the ATF estimate lies within the range of other presented estimates.
11. The minimum estimate is based on AW cases as a
percentage of all gun murders of police. The maximum estimate is
based on AW cases as a percentage of cases for which at least the gun
manufacturer was known. Note that AWs accounted for as many as
16% of gun murders of police in 1994 (Roth and Koper, 1997, Chapter
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• National (guns used in mass murders of 4 or more
persons, 1992-1994): 4-13%12
A lthough each of the sources cited above has
limitations, the estimates consistently show that AWs are
used in a small fraction of gun crimes. Even the highest
estimates, which correspond to particularly rare events
such mass murders and police murders, are no higher than
13%. Note also that the majority of AWs used in crime
are assault pistols (APs) rather than assault rifles (ARs).
Among AWs reported by police to ATF during 1992 and
1993, for example, APs outnumbered ARs by a ratio of 3
to 1 (see Chapter 6).
The relative rarity of AW use in crime can be attributed
to a number of factors. Many AWs are long guns, which are
used in crime much less often than handguns. Moreover, a
number of the banned AWs are foreign weapons that were
banned from importation into the U.S. in 1989. Also, AWs
are more expensive (see Table 2-1) and more difficult to
conceal than the types of handguns that are used most
frequently in crime.

6; also see Adler et al., 1995).

12. These statistics are based on a sample of 28 cases found
through newspaper reports (Roth and Koper, 1997, Appendix A).
One case involved an AW, accounting for 3.6% of all cases and 12.5%
of cases in which at least the type of gun (including whether the
gun was a handgun, rifle, or shotgun and whether the gun was a
semiautomatic) was known. Also see the earlier discussion of AWs
and mass shootings at the beginning of this chapter.
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3.1.1. A Note on Survey Studies and Assault Weapons
The studies and statistics discussed above were based
primarily on police information. Some survey studies have
given a different impression, suggesting substantial levels
of AW ownership among criminals and otherwise high-risk
juvenile and adult populations, particularly urban gang
members (Knox et al., 1994; Sheley and Wright, 1993a).
A general problem with these studies, however, is that
respondents themselves had to define terms like “militarystyle” and “assault rifle.” Consequently, the figures from
these studies may lack comparability with those from
studies with police data. Further, the figures reported in
some studies prompt concerns about exaggeration of AW
ownership (perhaps linked to publicity over the AW issue
during the early 1990s when a number of these studies
were conducted), particularly among juvenile offenders,
who have reported ownership levels as high as 35% just
for ARs (Sheley and Wright, 1993a).13
Even so, most survey evidence on the actual use of
AWs suggests that offenders rarely use AWs in crime. In a
1991 national survey of adult state prisoners, for example,
8% of the inmates reported possessing a “military-type”
firearm at some point in the past (Beck et al., 1993,
13. As one example of possible exaggeration of AW ownership,
a survey of incarcerated juveniles in New Mexico found that 6%
reported having used a “military-style rifle” against others and 2.6%
reported that someone else used such a rifle against them. However,
less than 1% of guns recovered in a sample of juvenile firearms cases
were “military” style guns (New Mexico Criminal Justice Statistical
Analysis Center, 1998, pp. 17-19; also see Ruddell and Mays, 2003).
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p. 19). Yet only 2% of offenders who used a firearm during
their conviction offense reported using an AW for that
offense (calculated from pp. 18, 33), a figure consistent
with the police statistics cited above. Similarly, while 10%
of adult inmates and 20% of juvenile inmates in a Virginia
survey reported having owned an AR, none of the adult
inmates and only 1% of the juvenile inmates reported
having carried them at crime scenes (reported in Zawitz,
1995, p. 6). In contrast, 4% to 20% of inmates surveyed
in eight jails across rural and urban areas of Illinois and
Iowa reported having used an AR in committing crimes
(Knox et al., 1994, p. 17). Nevertheless, even assuming
the accuracy and honesty of the respondents’ reports,
it is not clear what weapons they were counting as ARs,
what percentage of their crimes were committed with
ARs, or what share of all gun crimes in their respective
jurisdictions were linked to their AR uses. Hence, while
some surveys suggest that ownership and, to a lesser
extent, use of AWs may be fairly common among certain
subsets of offenders, the overwhelming weight of evidence
from gun recovery and survey studies indicates that AWs
are used in a small percentage of gun crimes overall.
3.1.2. Are Assault Weapons More Attractive to Criminal
Users Than Other Gun Users?
Although AWs are used in a small percentage of gun
crimes, some have argued that AWs are more likely to be
used in crime than other guns, i.e., that AWs are more
attractive to criminal than lawful gun users due to the
weapons’ military-style features and their particularly
large ammunition magazines. Such arguments are based
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on data implying that AWs are more common among crime
guns than among the general stock of civilian firearms.
According to some estimates generated prior to the federal
ban, AWs accounted for less than one percent of firearms
owned by civilians but up to 11% of guns used in crime,
based on firearms reported by police to ATF between 1986
and 1993 (e.g., see Cox Newspapers, 1989; Lennett, 1995).
However, these estimates were problematic in a number
of respects. As discussed in Chapter 6, ATF statistics
are not necessarily representative of the types of guns
most commonly recovered by police, and ATF statistics
from the late 1980s and early 1990s in particular tended
to overstate the prevalence of AWs among crime guns.
Further, estimating the percentage of civilian weapons
that are AWs is difficult because gun production data
are not reported by model, and one must also make
assumptions about the rate of attrition among the stock
of civilian firearms.
Our own more recent assessment indicates that
AWs accounted for about 2.5% of guns produced from
1989 through 1993 (see Chapter 5). Relative to previous
estimates, this may signify that AWs accounted for a
growing share of civilian firearms in the years just before
the ban, though the previous estimates likely did not
correspond to the exact list of weapons banned in 1994 and
thus may not be entirely comparable to our estimate. At
any rate, the 2.5% figure is comparable to most of the AW
crime gun estimates listed above; hence, it is not clear that
AWs are used disproportionately in most crimes, though
AWs still seem to account for a somewhat disproportionate
share of guns used in murders and other serious crimes.
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Perhaps the best evidence of a criminal preference for
AWs comes from a study of young adult handgun buyers
in California that found buyers with minor criminal
histories (i.e., arrests or misdemeanor convictions that
did not disqualify them from purchasing firearms) were
more than twice as likely to purchase APs than were
buyers with no criminal history (4.6% to 2%, respectively)
(Wintemute et al., 1998a). Those with more serious
criminal histories were even more likely to purchase APs:
6.6% of those who had been charged with a gun offense
bought APs, as did 10% of those who had been charged
with two or more serious violent offenses. AP purchasers
were also more likely to be arrested subsequent to their
purchases than were other gun purchasers. Among gun
buyers with prior charges for violence, for instance, AP
buyers were more than twice as likely as other handgun
buyers to be charged with any new offense and three times
as likely to be charged with a new violent or gun offense.
To our knowledge, there have been no comparable studies
contrasting AR buyers with other rifle buyers.
3.2. Criminal Use of Large Capacity Magazines
Relative to the AW issue, criminal use of LCMs has
received relatively little attention. Yet the overall use of
guns with LCMs, which is based on the combined use of
AWs and non-banned guns with LCMs, is much greater
than the use of AWs alone. Based on data examined for
this and a few prior studies, guns with LCMs were used
in roughly 14% to 26% of most gun crimes prior to the ban
(see Chapter 8; Adler et al., 1995; Koper, 2001; New York
Division of Criminal Justice Services, 1994).
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• Baltimore (all guns recovered by police, 1993): 14%
• Milwaukee (guns recovered in murder investigations,
1991-1993): 21%
• Anchorage, Alaska (handguns used in serious
crimes, 1992-1993): 26%
• New York City (g uns recovered in murder
investigations, 1993): 16-25%14
• Washington, DC (guns recovered from juveniles,
1991-1993): 16%15
• National (guns used in murders of police, 1994):
31%-41%16
Although based on a small number of studies, this
14. The minimum estimate is based on cases in which
discharged firearms were recovered, while the maximum estimate
is based on cases in which recovered firearms were positively linked
to the case with ballistics evidence (New York Division of Criminal
Justice Services, 1994).
15. Note that Washington, DC prohibits semiautomatic
firearms accepting magazines with more than 12 rounds (and
handguns in general).
16. The estimates are based on the sum of cases involving
AWs or other guns sold with LCMs (Adler et al., 1995, p. 4). The
minimum estimate is based on AW-LCM cases as a percentage of all
gun murders of police. The maximum estimate is based on AW-LCM
cases as a percentage of cases in which the gun model was known.
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range is generally consistent with national survey
estimates indicating approximately 18% of all civilianowned guns and 21% of civilian-owned handguns were
equipped with LCMs as of 1994 (Cook and Ludwig, 1996,
p. 17). The exception is that LCMs may have been used
disproportionately in murders of police, though such
incidents are very rare.
As with AWs and crime guns in general, most crime
guns equipped with LCMs are handguns. Two handgun
models manufactured with LCMs prior to the ban (the
Glock 17 and Ruger P89) were among the 10 crime gun
models most frequently recovered by law enforcement and
reported to ATF during 1994 (ATF, 1995).
3.3.

Summary

In sum, AWs and LCMs were used in up to a quarter
of gun crimes prior to the 1994 AW-LCM ban. By most
estimates, AWs were used in less than 6% of gun crimes
even before the ban. Some may have perceived their use
to be more widespread, however, due to the use of AWs
in particularly rare and highly publicized crimes such as
mass shootings (and, to a lesser extent, murders of police),
survey reports suggesting high levels of AW ownership
among some groups of offenders, and evidence that some
AWs are more attractive to criminal than lawful gun
buyers.
In contrast, guns equipped with LCMs — of which
AWs are a subset — are used in roughly 14% to 26% of gun
crimes. Accordingly, the LCM ban has greater potential
for affecting gun crime. However, it is not clear how often
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the ability to fire more than 10 shots without reloading (the
current magazine capacity limit) affects the outcomes of
gun attacks (see Chapter 9). All of this suggests that the
ban’s impact on gun violence is likely to be small.
***
9. THE CONSEQUENCES OF CRIMES WITH
ASSAULT WEAPONS AND LARGE CAPACITY
MAGAZINES
One of the primary considerations motivating passage
of the ban on AWs and LCMs was a concern over the
perceived dangerousness of these guns and magazines.
In principal, semiautomatic weapons with LCMs enable
offenders to fire high numbers of shots rapidly, thereby
potentially increasing both the number of person wounded
per gunfire incident (including both intended targets and
innocent bystanders) and the number of gunshot victims
suffering multiple wounds, both of which would increase
deaths and injuries from gun violence. Ban advocates also
argued that the banned AWs possessed additional features
conducive to criminal applications.
The findings of the previous chapters suggest that it
is premature to make definitive assessments of the ban’s
impact on gun violence. Although criminal use of AWs has
declined since the ban, this reduction was offset through
at least the late 1990s by steady or rising use of other
guns equipped with LCMs. As argued previously, the
LCM ban has greater potential for reducing gun deaths
and injuries than does the AW ban. Guns with LCMs — of
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which AWs are only a subset — were used in up to 25%
of gun crimes before the ban, whereas AWs were used in
no more than 8% (Chapter 3). Furthermore, an LCM is
arguably the most important feature of an AW. Hence,
use of guns with LCMs is probably more consequential
than use of guns with other military-style features, such
as flash hiders, folding rifle stocks, threaded barrels for
attaching a silencers, and so on.9417
94. While it is conceivable that changing features of AWs other
than their magazines might prevent some gunshot victimizations,
available data provide little if any empirical basis for judging the
likely size of such effects. Speculatively, some of the most beneficial
weapon redesigns may be the removal of folding stocks and pistol
grips from rifles. It is plausible that some offenders who cannot obtain
rifles with folding stocks (which make the guns more concealable)
might switch to handguns, which are more concealable but generally
cause less severe wounds (e.g. see DiMaio, 1985). However, such
substitution patterns cannot be predicted with certainty. Police
gun databases rarely have information sufficiently detailed to make
assessments of changes over time in the use of weapons with specific
features like folding stocks. Based on informal assessments, there
was no consistent pattern in post-ban use of rifles (as a share of crime
guns) in the local databases examined in the prior chapters (also
see the specific comments on LCM rifles in the previous chapters).
Pistol grips enhance the ability of shooters to maintain control
of a rifle during rapid, “spray and pray” firing (e.g., see Violence
Policy Center, 2003). (Heat shrouds and forward hand grips on
APs serve the same function.) While this feature may prove useful
in military contexts (e.g., firefights among groups at 100 meters
or less — see data of the U.S. Army’s Operations Research Office
as cited in Violence Policy Center, 2003), it is unknown whether
civilian attacks with semiautomatic rifles having pistol grips claim
more victims per attack than do those with other semiautomatic
rifles. At any rate, most post-ban AR-type rifles still have pistol
grips. Further, the ban does not count a stock thumbhole grip,
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This is not to say that reducing use of AWs will have
no effect on gun crime; a decline in the use of AWs does
imply fewer crimes with guns having particularly large
magazines (20 or more rounds) and other military-style
features that could facilitate some crimes. However, it
seems that any such effects would be outweighed, or at
least obscured, by the wider effects of LCM use, which
themselves are likely to be small at best, as we argue
below.9518
which serves the same function as a pistol grip (e.g., see the
illustration of LCMM rifles in Chapter 2), as an AR feature.
95. On a related note, a few studies suggest that state-level
AW bans have not reduced crime (Koper and Roth, 2001a; Lott,
2003). This could be construed as evidence that the federal AW ban
will not reduce gunshot victimizations without reducing LCM use
because the state bans tested in those studies, as written at the
time, either lacked LCM bans or had LCM provisions that were
less restrictive than that of the federal ban. (New Jersey’s 1990 AW
ban prohibited magazines holding more than 15 rounds. AP bans
passed by Maryland and Hawaii prohibited magazines holding more
than 20 rounds and pistol magazines holding more than 10 rounds,
respectively, but these provisions did not take effect until just a few
months prior to the federal ban.) However, it is hard to draw definitive
conclusions from these studies for a number of reasons, perhaps the
most salient of which are the following: there is little evidence on how
state AW bans affect the availability and use of AWs (the impact of
these laws is likely undermined to some degree by the influx of AWs
from other states, a problem that was probably more pronounced
prior to the federal ban when the state laws were most relevant);
studies have not always examined the effects of these laws on gun
homicides and shootings, the crimes that are arguably most likely
to be affected by AW bans (see discussion in the main text); and the
state AW bans that were passed prior to the federal ban (those in
California, New Jersey, Hawaii, Connecticut, and Maryland) were
in effect for only three months to five years (two years or less in

376a
Appendix J
Because offenders can substitute non-banned guns
and small magazines for banned AWs and LCMs, there
is not a clear rationale for expecting the ban to reduce
assaults and robberies with guns.19 But by forcing AW
and LCM offenders to substitute non-AWs with small
magazines, the ban might reduce the number of shots fired
per gun attack, thereby reducing both victims shot per
gunfire incident and gunshot victims sustaining multiple
wounds. In the following sections, we consider the evidence
linking high-capacity semiautomatics and AWs to gun
violence and briefly examine recent trends in lethal and
injurious gun violence.
****

most cases) before the imposition of the federal ban, after which
they became largely redundant with the federal legislation and their
effects more difficult to predict and estimate.

19. One might hypothesize that the firepower provided
by AWs and other semiautomatics with LCMs emboldens some
offenders to engage in aggressive behaviors that prompt more
shooting incidents. On the other hand, these weapons might also
prevent some acts of violence by intimidating adversaries, thus
discouraging attacks or resistance. We suspect that firepower does
influence perceptions, considering that many police departments
have upgraded their weaponry in recent years — often adopting
semiautomatics with LCMs — because their officers felt outgunned
by offenders. However, hypotheses about gun types and offender
behavior are very speculative, and, pending additional research on
such issues, it seems prudent to focus on indicators with stronger
theoretical and empirical foundations.
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DECLARATION
OF MARK
OVERSTREET, DOC. 15-15, SHEW V. MALLOY,
NO. 3:13-CV-00739 (JUNE 26, 2013)
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF CONNECTICUT
Case No. 3:13-cv-00739-AVC
JUNE SHEW, et al.,
Plaintiffs,
v.
DANNEL P. MALLOY, et al.,
Defendants.
DECLARATION OF MARK OVERSTREET
I, Mark Overstreet, do hereby swear or affirm:
1. I am employed as the Research Coordinator for the
National Rifle Association of America, Inc., in Fairfax,
Virginia. My duties include collecting data, primarily
from United States government sources, but also from
consumer reports and market surveys such as the
National Shooting Sports Foundation (“NSSF”) Modern
Sporting Rifle Comprehensive Consumer Report),1 on
1. Available online at http://w w w.nssf.org/MSR/PDF/
NSSF_MSTR_Report2010.pdf
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the production and availability of firearms in the United
States, and on numbers of firearm-related background
checks conducted through the National Instant Criminal
Background Check System (NICS). I offer the following
information and data, which is true, accurate and complete
according to the best of my knowledge, information, and
belief.
2. The following addresses estimated production of
AR-15 type rifles from 1986 to the present, annual NICS
check numbers and trends, and production of detachable
ammunition magazines.
AR-15 Type Rifle Production
3. The term “Colt AR-15 series” refers to different
models of a rifle manufactured by Colt’s Defense and its
predecessor companies. “AR-15” is commonly used as a
generic term to describe the same or similar rifles made
by other manufacturers.
4. AR-15 type rifles are semiautomatic, meaning
that they are designed to fire only once when the trigger
is pulled. They have the capacity to accept a detachable
magazine. (Standard magazines hold 20 or 30 rounds of
ammunition, but magazines of other capacities are also
available). They also have a grip typically 3/4 to 4 inches
in length that protrudes at a rearward angle beneath the
action of the rifle.
5. Colt’s introduced the AR-15 SP-1 in 1963. Production
figures for AR-15 type rifles, for years 1963-1985, are
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unavailable. However, since 1986, at least 3.97 million AR15 type rifles have been manufactured in the United States
for the commercial market. The basis of this estimate is
set forth below.
6. 1963-1985. Data for these first 23 years of AR-15
production are not reflected herein. Colt’s and other
manufacturers produced AR-15s in this time frame.
7. 1986-2011. The Bureau of A lcohol, Tobacco,
Firearms and Explosives (“ATF”) has published annual
firearm manufacturing and export statistics for the
years 1986-2011. 2 In those years, over 3.3 million AR-15s
were made and not exported by AR-15 manufacturers
whose production can be identified from government
data sources. 3 The following manufacturers, whose rifle
production is limited exclusively or almost exclusively to
AR-15s, reported the following numbers of rifles produced
during years 1986-2011:
2. The annual reports for 1998-2011 are available at www.atf.
gov/statistics/index.html. Reports for 1986-1997 are available in
hard copy from ATF.
3. See attached spreadsheet for annual production per
manufacturer. ATF reports do not show model names, but show
firearm types (rifle, shotgun, pistol, revolver, and miscellaneous).
Manufacturers listed are known to make only or primarily AR-15
type rifles. The total is an underestimate, in that it does not include
AR-15s made by two major firearm manufacturers–Remington and
Sturm, Ruger–whose AR-15 production cannot be distinguished
from their total rifle production within the ATF reports, nor does
the estimate include the production of smaller manufacturers of
whose AR-15 production we are not aware.

380a
Appendix K
Aero Precision
Armalite
Bushmaster
Colt’s
CMMG
Daniel Defense
Double Star
Del-ton
DPMS
Eagle Arms
Essential Arms
LMT
LWRC
Noveske
Olympic
Patriot Ordn.
PWA
Rock River
Sabre Defense
Sendra
Smith & Wesson
Stag Arms
Yankee Hill

116,045
158,643
771,492
586,258
50,473
14,163
45,396
31,936
438,607
7,107
31,552
10,858
23,665
3,767
129,186
15,816
33,807
204,215
16,373
3,301
430,208
188,703
1,230

8. 2011: Proportion of AR-15s Compared to All
Firearms and to All Rifles. In 2011, there were 6,244,998
firearms (excluding fully-automatic firearms, i.e.,
machineguns) made in the U.S. and not exported. Of
these, 2,238,832 were rifles, including 408,139 AR-15s
by manufacturers whose production figures could be
discerned from the ATF reports. Thus, AR-15s accounted
for at least seven percent of firearms, and 18 percent of
rifles, made in the U.S. for the domestic market that year.
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9. From 1986 through 2011, U.S.-made firearms
accounted for 69 percent of all new firearms available on
the commercial market in the United States. Even with the
inclusion of imported firearms into the above calculations,
AR-15s would account for a significant percentage of new
firearms available in the United States.
10. 2012-2013 Estimates. The FBI reports that
background checks processed through the National
Instant Criminal Background Check System (NICS), most
of which are conducted for retail purchases of firearms by
consumers, increased 14.2 percent in 2011 as compared to
2010, 19.1 percent in 2012 as compared to 2011; and 44.5
percent during the first three months of 2013 as compared
to the same period in 2012.4
11. If the 2011-2013 trend for AR-15 rifle production
was identical to that for NICS checks, it would mean that
nearly 660,000 AR-15s were made in the U.S. and not
exported during 2012 and the first three months of 2013.
That figure, added to the over 3.3 million noted earlier,
implies a conservative estimate of 3.97 million AR-15s
for the period 1986-March 2013, excluding production by
Remington and Sturm, Ruger. See attached spread sheet.

4. FBI monthly and yearly NICS transaction data are available
online at http://www.fbi.gov/about-us-cjis/nics/reports/nics-firearmbackground-checks-1998_2013_state_monthly _totals-033113.
pdf and http://www.fbi.gov/about-us/cjis/nics/reports/total-nicsbackground-checks-1998_2013_monthly_yearly_totals-033113.pdf,
respectively.
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Magazine Production
12. The following addresses certain aspects of the
manufacture and importation of ammunition feeding
devices for firearms. Ammunition feeding devices that
have a capacity of more than 10 rounds of ammunition
are primarily detachable box magazines designed for
semiautomatic rifles or semiautomatic pistols, or tubular
magazines designed for .22 rimfire caliber rifles.
13. Pistol Magazines. Annual firearm manufacturing
and export statistics released by the Bureau of Alcohol,
Tobacco, Firearms and Explosives (“ATF”) indicate
that semiautomatic pistols rose as a percentage of total
handguns made in the United States and not exported,
from 50 percent of 1.3 million handguns in 1986, to 82
percent of three million handguns in 2011. 5
14. Standard magazines for very commonly owned
semiautomatic pistols hold up to 17 rounds of ammunition.
In 2011, about 61.5 percent of the 2.6 million pistols made
in the U.S. were in calibers typically using magazines that
hold over 10 rounds.
15. In recent decades, the trend in semiautomatic
pistols has been away from those designed to hold 10
rounds or fewer, to those designed to hold more than 10
rounds. This tracks with trends among law enforcement
5. 1998-2011 annual reports available online at www.atf.gov/
firearms/stats/index.htm. Reports for 1986-1997 were provided in
hard copy form by ATF.
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personnel. In the days before the widespread adoption of
semiautomatic pistols by law enforcement agencies, most
law enforcement officers carried five- or six-shot revolvers.
Today, police departments typically issue pistols the
standard magazines for which hold more than 10 rounds,
such as the Glock 17, the standard magazines for which
hold 17 rounds.
16. The same trend has developed relative to pistols
issued in our armed forces. The standard magazine for
our military’s Beretta M9 9mm service pistol holds 15
rounds. The M9 replaced the M1911 .45 caliber pistol, the
standard magazine for which holds seven rounds.
17. Rifle Magazines. Beginning with the M1 Carbine,
introduced in the 1940s, rifles equipped with detachable
magazines holding more than 10 rounds have been
increasingly common. There are about two million
privately owned M1 Carbines, the standard magazines
for which hold 15 or 30 rounds. As noted above, there are
roughly 3.3 million AR-15 type rifles. They are typically
sold with between one and three 30-round magazines.
Ruger Mini-14 series rifles, which may outnumber M1
Carbines and AR-15s combined, have the capacity to
accept magazines that hold more than 10 rounds, and
many are equipped with such magazines. Numerous other
rifle designs use magazines holding more than 10 rounds.
18. Magazine Production Data. It is not known how
many magazines are made or imported each year. No
law or regulation requires that manufacturers report
magazine production. In addition to magazines sold with
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firearms, additional magazines are widely available on
the open market.
19. Estimates are set forth in Christopher S. Koper,
An Updated Assessment of the Federal Assault Weapons
Ban: Impacts on Gun Markets and Gun Violence, 19942003 (Report to the National Institute of Justice, U.S.
Dep’t. of Justice 2004), available at http://www.sas.upenn.
edu/jerrylee/research/aw_final2004.pdf. Koper reported
that, as of 1994, 18 percent of civilian-owned firearms,
including 21 percent of civilian-owned handguns, were
equipped with magazines holding over ten rounds, and
that 25 million guns were equipped with such magazines.
Id. at 1. Some 4.7 million such magazines were imported
during 1995-2000. Id.
20. Koper further reported that, as of 1994, 40 percent
of the semiautomatic handgun models and a majority of the
semiautomatic rifle models manufactured and advertised
before the ban were sold with, or had a variation that was
sold with, a magazine holding over 10 rounds. Id. at 6.
Pursuant to 28 U.S.C. § 1746, I declare under penalty
of perjury that the foregoing is true and correct.
/s/				
MARK OVERSTREET
Date: June 27, 2013
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APPENDIX L — EXCERPTS
PLANTY & JENNIFER L. TRUMAN, FIREARM
VIOLENCE, 1993–2011 (2013), DOC. 68-2, SHEW V.
MALLOY, NO. 3:13-CV-00739 (AUG. 23, 2013)
Special Report
MAY 2013

NCJ 241730
Firearm Violence, 1993-2011

Michael Planty, Ph.D., and Jennifer L. Truman, Ph.D.,
BJS Statisticians
In 2011, a total of 478,400 fatal and nonfatal violent crimes
were committed with a firearm (table 1). Homicides made
up about 2% of all firearm-related crimes. There were
11,101 firearm homicides in 2011, down by 39% from a high
of 18,253 in 1993 (figure 1). The majority of the decline
in firearm-related homicides occurred between 1993
and 1998. Since 1999, the number of firearm homicides
increased from 10,828 to 12,791 in 2006 before declining
to 11,101 in 2011.
Nonfatal firearm-related violent victimizations against
persons age 12 or older declined 70%, from 1.5 million
in 1993 to 456,500 in 2004 (figure 2). The number then
fluctuated between about 400,000 to 600,000 through
2011.1 While the number of firearm crimes declined over
time, the percentage of all violence that involved a firearm
did not change substantively, fluctuating between 6% and
1. Many percentages and counts presented in this report are
based on nonfatal firearm victimizations. Since firearm homicides
accounted for about 2% of all firearm victimizations, when firearm
homicides are included in the total firearm estimates, the findings
do not change significantly.

386a
Appendix L
9% over the same period. In 1993, 9% of all violence was
committed with a firearm, compared to 8% in 2011.
[FIGURE OMITTED]
HIGHLIGHTS
• Firearm-related homicides declined 39%, from
18,253 in 1993 to 11,101 in 2011.
• Nonfatal firearm crimes declined 69%, from
1.5 million victimizations in 1993 to 467,300
victimizations in 2011.
• For both fatal and nonfatal firearm victimizations,
the majority of the decline occurred during the
10-year period from 1993 to 2002.
• Firearm violence accounted for about 70% of all
homicides and less than 10% of all nonfatal violent
crime from 1993 to 2011.
• About 70% to 80% of firearm homicides and 90%
of nonfatal firearm victimizations were committed
with a handgun from 1993 to 2011.
• From 1993 to 2010, males, blacks, and persons ages
18 to 24 had the highest rates of firearm homicide.
• In 2007-11, about 23% of victims of nonfatal firearm
crime were injured.
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• About 61% of nonfatal firearm violence was
reported to the police in 2007-11.
• In 2007-11, less than 1% of victims in all nonfatal
violent crimes reported using a firearm to defend
themselves during the incident.
• In 2004, among state prison inmates who possessed
a gun at the time of offense, less than 2% bought
their firearm at a flea market or gun show and
40% obtained their firearm from an illegal source.
The primary source of information on firearm-related
homicides was obtained from mortality data based on
death certificates in the National Vital Statistics System
of the National Center for Health Statistics (NCHS),
Centers for Disease Control and Prevention’s (CDC)
Web-based Injury Statistics Query and Reporting System
(WISQARS). These mortality data include causes of death
reported by attending physicians, medical examiners, and
coroners, and demographic information about decedents
reported by funeral directors who obtain that information
from family members and other informants. The NCHS
collects, compiles, verifies, and prepares these data for
release to the public.
The estimates of nonfatal violent victimization are
based on data from the Bureau of Justice Statistics’
(BJS) National Crime Victimization Survey (NCVS),
which collects information on nonfatal crimes against
persons age 12 or older reported and not reported to the
police from a nationally representative sample of U.S.
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households. Homicide rates are presented per 100,000
persons and the nonfatal victimization rates are presented
per 1,000 persons age 12 or older. Additional information
on firearm violence in this report comes from the SchoolAssociated Violent Deaths Surveillance Study (SAVD), the
FBI’s Supplemental Homicide Reports (SHR), the Survey
of Inmates in State Correctional Facilities (SISCF), and
the Survey of Inmates in Federal Correctional Facilities
(SIFCF). Each source provides different information
about victims and incident characteristics. Estimates are
shown for different years based on data availability and
measures of reliability. (For more information about these
sources, see Methodology.)
[FIGURE OMITTED]
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Note: See appendix table 3 for standard errors.
a A victimization refers to a single victim that experienced
a criminal incident.
b An incident is a specific criminal act involving one or more
victims or victimizations.
c Per 1,000 persons age 12 or older.
d Preliminary homicide estimates retrieved from Hoyert
DL, Xu JQ. (2012) Deaths: Preliminary data for 2011.
National Vital Statistics Reports, 61(6).
Sources: Bureau of Justice Statistics, National Crime
Victimization Survey, 1993–2011; and Centers for Disease
Control and Prevention, National Center for Injury
Prevention and Control, Web-based Injury Statistics Query
and Reporting System (WISQARS), 1993–2010. Retrieved
March 2013 from www.cdc.gov/ncipc/wisqars.

Trend estimates of nonfatal firearm violence are presented
as annual 1-year averages or 2-year rolling averages, as
noted in each table or figure. For ease of presentation,
2-year estimates are referenced according to the most
recent year. For example, estimates reported for 2011
represent the average estimates for 2010 and 2011. Other
tables in this report focus on a single 5-year aggregate
period from 2007 through 2011. These approaches—using
rolling averages and aggregating years—increase the
reliability and stability of estimates, which facilitiates
comparisons over time and between subgroups.
***

391a
Appendix MOF CHRISTOPHER
APPENDIX M — AFFIDAVIT
S. KOPER, DOC. 80-1, SHEW V. MALLOY,
NO. 3:13-CV-00739 (OCT. 11, 2013)
UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT
No. 3:13-CV-0739 (AVC)
JUNE SHEW, et al.,
Plaintiffs,
v.
DANNEL P. MALLOY, et al.,
Defendants.
SEPTEMBER 30, 2013
AFFIDAVIT OF CHRISTOPHER S. KOPER
1.

My name is Christopher S. Koper. I am over eighteen
years of age and I believe in the obligations of an oath.

2.

I have read the Plaintiffs’ First Amended Complaint
in the above captioned matter, and am familiar with
the claims set forth therein.

3.

I am an Associate Professor for the Department
of Criminology, Law and Society at George Mason
University, in Fairfax, Virginia, and a senior fellow
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at George Mason’s Center for Evidence-Based Crime
Policy. A copy of my curriculum vitae is attached to
the Defendants’ motion as Exhibit 27.
4.

I have been studying firearms issues since 1994.
My primary areas of focus are firearms policy and
policing issues.

5.

In 1997, my colleague Jeffrey Roth and I conducted
a study on the impact of Title XI, Subtitle A of the
Violent Crime Control and Law Enforcement Act of
1994 (hereinafter the “federal assault weapons ban” or
the “federal ban”), for the United States Department
of Justice and the United States Congress. 1 I
updated our original 1997 study in 2004, 2 and briefly
revisited the issue again by re-examining my 2004
report in 2013. 3 My 2004 and 2013 reports are the
best resources for understanding my analysis of

1. Jeffrey A. Roth & Christopher S. Koper, Impact Evaluation
of the Public Safety and Recreational Firearms Use Protection
Act of 1994: Final Report (1997), attached to Defendants’ motion as
Exhibit 28 (hereinafter, “Koper 1997”).
2. Christopher S. Koper, An Updated Assessment of the
Federal Assault Weapons Ban: Impacts on Gun Markets and Gun
Violence, 1994-2003 (2004), attached to Defendants’ motion as Exhibit
29 (hereinafter, “Koper 2004”).
3. Christopher S. Koper, America’s Experience with the
Federal Assault Weapons Ban, 1994-2004: Key Findings and
Implications, ch. 12, pp. 157-71 in Reducing Gun Violence in America:
Informing Policy with Evidence and Analysis (Daniel S. Webster &
Jon S. Vernick eds. 2013), attached to Defendants’ motion as Exhibit
30 (hereinafter “Koper 2013”).
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the impact of the federal ban. My 1997 report was
based on limited data, especially with regard to the
criminal use of large capacity magazines. As a result,
my conclusions on the impact of the federal ban are
most accurately and completely set forth in my 2004
and 2013 reports.
6.

To my knowledge, the reports I authored are the
only published academic studies to have examined
the impacts of the federal bans on assault weapons
and ammunition feeding devices holding more than
ten rounds of ammunition (hereinafter referred to as
“large-capacity magazines” or “LCMs”).4
SUMMARY OF FINDINGS

7.

Based on my research, I found, among other things,
that assault pistols are used disproportionately in
crime in general, and that assault weapons more
broadly were disproportionately used in murder and
other serious crimes in some jurisdictions for which

4. As discussed below, there have been some additional studies
about the impact and efficacy of the federal assault weapons ban
conducted by non-academic institutions. In 2011, for example, the
Washington Post published the results of its own investigation into
the federal ban’s impact on the criminal use of LCMs in Virginia.
See ¶¶57, 74, 81, infra. I also am aware of gun tracing analyses
conducted by the federal Bureau of Alcohol Tobacco and Firearms
(2003 Congressional Q&A memo provided to the author) and the
Brady Center to Prevent Gun Violence (2004). These analyses are
consistent with the findings of my studies regarding the decline in
assault weapons as a percentage of crime gun traces between the
pre-ban and post-ban periods.
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there was data. I also found that assault weapons and
other firearms with large capacity magazines are
used in a higher share of mass public shootings and
killings of law enforcement officers.
8.

The evidence also suggests that gun attacks with
semiautomatics—especially assault weapons and
other guns equipped with large capacity magazines—
tend to result in more shots fired, more persons
wounded, and more wounds per victim, than do gun
attacks with other firearms. There is evidence that
victims who receive more than one gunshot wound
are substantially more likely to die than victims who
receive only one wound. Thus, it appears that crimes
committed with these weapons are likely to result in
more injuries, and more lethal injuries, than crimes
committed with other firearms.

9.

In addition, there is some evidence to suggest that
assault weapons are more attractive to criminals,
due to the weapons’ military-style features and
particularly large magazines.

10. Based on these and other findings in my studies
discussed below, it is my considered opinion that
Connecticut’s recently strengthened ban on assault
weapons and newly enacted ban on large capacity
magazines, 5 and in particular its ban on LCMs
which is in some ways stronger than the federal ban
5. See generally Public Act 13-3, An Act Concerning Gun
Violence Prevention And Children’s Safety (hereinafter, “the Act”).

395a
Appendix M
that I studied, is likely to advance Connecticut’s
interest in protecting public safety. Specifically, it
has the potential to: (1) reduce the number of crimes
committed with assault weapons and other firearms
with large capacity magazines; (2) reduce the number
of shots fired in gun crimes; (3) reduce the number of
gunshot victims in such crimes; (4) reduce the number
of wounds per gunshot victim; (5) reduce the lethality
of gunshot injuries when they do occur; and (6) reduce
the substantial societal costs that flow from shootings.
I.

Criminal Uses and Dangers of Assault Weapons
and LCMs

11. The precise definition of “assault weapon” varies among
the different federal, state, and local jurisdictions that
have adopted bans on such weapons, although there
is substantial overlap. Assault weapons are usually
defined as a subset of semiautomatic weapons,6 and
generally include semiautomatic pistols, rifles, and
shotguns with military features that are conducive to
military and potential criminal applications, but that
are unnecessary in shooting sports or for self-defense.
6. A semiautomatic weapon is a gun that fires one bullet for
each pull of the trigger and, after each round of ammunition is fired,
automatically loads the next round and cocks itself for the next shot.
This semiautomatic firing action permits a faster rate of fire relative
to non-semiautomatic firearms. Semiautomatics, however, are not to
be confused with fully automatic weapons (i.e., machine guns), which
fire continuously so long as the trigger is depressed. Fully automatic
weapons have been illegal to own in the United States without a
federal permit since 1934. See Koper 2004, p. 4 n.1.
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12. The ability to accept a detachable magazine, including
large capacity magazines, is a common feature in most
assault weapon definitions, including Connecticut’s.
However, LCMs can be and frequently are used
with guns that fall outside of the definition of assault
weapon.
13. One of the core rationales for banning or otherwise
limiting the availability of both assault weapons and
LCMs is that they are particularly dangerous, insofar
as they are capable of and facilitate the wounding and
killing of larger numbers of people because of their
capacity for rapid firing of high numbers of rounds
in a short period of time. The evidence supports this
rationale. As discussed more fully below, attacks with
semiautomatics—especially assault weapons and
other guns with LCMs—generally result in more
shots fired, persons wounded, and wounds per victim
than do other gun attacks. See Koper 2004, p. 97. The
rapid fire capability of these weapons thus increases
the number and lethality of injuries from gun violence
in which they are used.
14. Likely due to these characteristics, assault weapons
and LCMs have been frequently and disproportionately
used in mass public shootings and murders of law
enforcement officers, crimes for which firearms with
greater firepower would seem to be particularly
desirable and effective. See Koper 2004, pp. 14-19, 87.
15. During the 1980s and early 1990s, for example,
assault weapons and other semiautomatic firearms
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equipped with LCMs were involved in a number of
highly publicized mass shootings. These incidents
heightened public concern about the accessibility of
high powered, military-style weaponry, and other
guns capable of discharging high numbers of rounds
in a short period of time. Such incidents include:
• On July 18, 1984, James Huberty killed 21 persons
and wounded nineteen others in a San Ysidro,
California McDonald’s restaurant, using an Uzi
carbine, a shotgun, and another semiautomatic
handgun equipped with a 25-round LCM;
• On January 17, 1989, Patrick Purdy used a civilian
version of the AK-47 military rifle and a 75-round
LCM to open fire in a schoolyard in Stockton,
California, killing five children and wounding
twenty nine other persons;
• On September 14, 1989, Joseph Wesbecker, armed
with an AK-47 rifle, two MAC-11 handguns, a
number of other firearms, and multiple 30-round
magazines, killed seven and wounded fifteen
people at his former workplace in Louisville,
Kentucky;
• On October 16, 1991, George Hennard, armed with
two semiautomatic handguns with LCMs (and
reportedly a supply of extra LCMs), killed twenty
two people and wounded another twenty three in
Killgren, Texas; and
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• On December 7, 1993, Colin Ferguson, armed
with a handgun and multiple LCMs, opened fire
on commuters on a Long Island Rail Road train,
killing six and wounding nineteen.
See Koper 2004, p. 14.7
16. More recently, in the years since the expiration of
the federal ban in 2004, there have been numerous
other mass shooting incidents involving previously
banned assault weapons and/or LCMs. Since 2007,
for example, there have been at least fifteen incidents
in which offenders using assault-type weapons or
other semiautomatics with LCMs have wounded and/
or killed eight or more people. 8 Some of the more
notorious of these incidents, both nationally and in
Connecticut, include:
7. Additional details regarding these incidents were obtained
from: Violence Policy Center, Mass Shootings in the United States
Involving High-Capacity Ammunition Magazines (Washington,
D.C. 2012) (hereinafter, “Violence Policy Center 2012”); Mark
Follman, Gavin Aronsen & Deanna Pan, US Mass Shootings, 19822012: Data from Mother Jones’ Investigation (updated Feb. 27,
2013), available at http://www.motherjones.com/politics/2012/12/
massshootings-mother-jones-full-data (hereinafter, “Follman,
Aronsen & Pan 2013”); and Mark Follman, Gavin Aronsen & Jaeah
Lee, More Than Half of Mass Shooters Used Assault Weapons and
High-Capacity Magazines (Feb. 27, 2013), available at http://www.
motherjones.com/politics/2013/02/assault-weapons-high-capacitymagazines-massshootings-feinstein (hereinafter, “Follman, Aronsen
& Lee 2013”).
8. See Violence Policy Center 2012; Follman, Aronsen & Pan
2013; Follman, Aronsen & Lee 2013. The reference above to 15 cases
is based on a tabulation from these sources.
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• Blacksburg, Virginia, April 16, 2007: Student
Seung-Hui Cho killed thirty three (including
himself) and wounded seventeen on the campus of
Virginia Tech., armed with a handgun and multiple
LCMs;
• Binghamton, New York, April 3, 2009: Jiverly
Wong killed fourteen (including himself) and
wounded four at the American Civic Association
immigration center, armed with two handguns and
a 30-round LCM;
• Tucson, Arizona, January 8, 2011: Jared Loughner,
armed with a handgun and multiple LCMs,
killed six and wounded thirteen, including
Congresswoman Gabrielle Giffords and a federal
judge;
• Aurora, Colorado, July 20, 2012: James Holmes
killed twelve and wounded fifty eight in a movie
theater, armed with a Smith & Wesson M&P15
assault rifle, 100-round LCMs, and other firearms;
and
• Newtown, Connecticut, December 14, 2012: Adam
Lanza killed twenty six (twenty of whom were
young children) and wounded two at Sandy Hook
Elementary School, armed with a Bushmaster AR15-style assault rifle, two handguns, and multiple
LCMs.9
9. Additional details regarding these incidents were obtained
from: Violence Policy Center 2012; Follman, Aronsen & Pan 2013;
and Follman, Aronsen & Lee 2013.
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See Koper 2013, p. 157-58.
A.

Assault Weapons

17. Though estimates are imprecise, assault weapons
represented only a small percentage of the gun stock
in this country when the federal ban was enacted,
accounting for less than 1% of the gun stock around
1990 and about 2.5% of guns produced domestically
between 1989 and 1993. This suggests that they likely
accounted for 1% or less of the civilian gun stock
at the time of the ban. Numerous studies suggest,
however, that assault weapons accounted for up to
8% of guns used in crime overall before the federal
ban, with most studies suggesting they accounted
for about 2%. Further, evidence from studies of gun
buyers suggests that assault pistols are at higher risk
of being used in crime than other types of handguns.
18. In addition, there is some evidence that assault
weapons are used more disproportionately in certain
kinds of serious crime—in particular mass public
shootings and killing of law enforcement officers—
relative to their market presence.
19. Several local and national police data sources that my
colleagues and I analyzed indicate that, before the ban
went into effect, the most common assault weapons
prohibited by the federal ban accounted for up to 6%
of murders, up to 9% of murders of law enforcement
officers, up to 13% of all mass shootings in which four
or more people died (figures discussed below show
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that assault weapons are more heavily represented in
mass public shootings and mass shootings involving
particularly high numbers of victims), and up to 4%
of other serious crimes. See Koper 2004, p. 15.
20. While the evidence suggests that assault weapons
are used in a small share of gun crimes overall, these
weapons pose particular dangers in connection with
two very visible and destructive aspects of crime and
violence: mass shootings and murders of police. See
Koper 2004, pp. 14-19, 87.
21. For example, evidence from before the federal
ban indicates that assault weapons and other
semiautomatics with LCMs were involved in 40% of
mass shooting incidents that occurred between 1984
and 1993 in which six or more persons were killed or
a total of 12 or more were wounded. See Koper 2004,
p. 14.10
22. More recently, a media investigation by Mother
Jones magazine analyzed and compiled data on sixty
two public mass shooting incidents that involved
the death of four or more people between 1982 and
2012.11 That study indicates that 42% of the incidents
10. These figures are based on tabulations that I and my
research team did using data reported in Gary Kleck, Targeting
Guns: Firearms and Their Control (1997), pp. 124-26, 144.
11. This investigation and compilation of data on mass
shootings was done by reporters at Mother Jones magazine. See
Follman, Aronsen & Pan 2013; Follman Aronsen & Lee 2013; Mark
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involved an assault weapon, and more than half of
the perpetrators possessed assault weapons, LCMs,
or both.
23. Working under my direction, a graduate student
at George Mason University recently analyzed
the Mother Jones data for his Master’s thesis, and
compared the number of deaths and fatalities across
cases that involved assault weapons and large capacity
magazines, and those that did not. With regard to
assault weapons, although he found no difference
in the average number of fatalities, he did find an
increase in gunshot victimization. Specifically, he
found that an average of 11.04 people were shot in
public mass shootings involving assault weapons,
compared to 5.75 people shot in non-assault weapon
cases. This is a statistically significant finding,
meaning that it was not likely due to chance. As a
result, the total average number of people killed and
injured in assault weapon cases was 19.27, compared
to 14.06 in non-assault weapon cases.12
24. A ssault weapons also appear to be used in a
disproportionately high number of shootings of law
Follman, Gavin Aronsen & Deanna Pan, A Guide to Mass Shootings
in America (updated Feb. 27, 2013), available at http://www.
motherjones.com/politics/2012/07/mass-shootings-map.

12. See Dillon, Luke. (2013). Mass Shootings in the United
States: An Exploratory Study of the Trends from 1982 to 2012.
Master’s thesis. Fairfax, VA: Department of Criminology, Law and
Society, George Mason University.
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enforcement officers. Specifically, although prior to
the federal ban they represented less than 5% of
crime guns in most data sources my colleagues and
I analyzed, they were involved in 7% to 9% of gun
murders of police from 1992 to 1994, and as many as
16% of gun murders of police in 1994 (the same year
that the ban went into effect). See Koper 2004, p. 15
& n.l2; Koper 1997, pp. 98-100.
25. This disproportionate use of assault weapons in these
crimes is consistent with other data suggesting that
the military features and large ammunition capacity
of assault weapons make them more attractive to
criminals overall, and in particular to offenders with
serious criminal histories, than to non-criminal gun
owners. Perhaps the best evidence of this comes from
a study of young adult handgun buyers in California
that found buyers with minor criminal histories
(i.e., arrests or misdemeanor convictions that did
not disqualify them from purchasing firearms) were
more than twice as likely to purchase assault pistols
than were buyers with no criminal history (4.6% to
2%, respectively). Those with more serious criminal
histories were even more likely to purchase assault
pistols: 6.6% of those who had been charged with
a gun offense bought assault pistols, as did 10% of
those who had been charged with two or more serious
violent offenses. The study also found that assault
pistol purchasers were more likely to be arrested
subsequent to their purchases than were other gun
purchasers. Among handgun purchasers with prior
histories of violence, those who purchased assaulttype pistols were three times as likely as other
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handgun purchasers to be subsequently charged with
a new offense involving guns or violence. See Koper
2004, pp. 17-18.
26. Although less reliable, some survey studies have
indicated even higher ownership of assault weapons
among criminals and other high-risk individuals,
particularly urban gang members. See Koper 2004,
p. 16.
B. LCMs
27. LCMs appear to present even greater dangers to
crime and violence than assault weapons alone, in part
because they are more prevalent and can be and are
used as ammunition feeding devices in both assault
weapons and non-assault weapons.
28. Prior to the federal assault weapon and LCM bans,
for example, guns with LCMs were used in roughly
13-26% of gun crimes. See Koper 2004, pp. 15, 18-19;
Koper 2013, pp. 161-62.
29. And, in New York City, the New York State Division
of Criminal Justice Services reported that, in 1993,
at least 16%, and as many as 25%, of guns recovered
in murder investigations were equipped with LCMs.
See Koper 2004, p. 18.13
13. The minimum estimate is based on cases in which
discharged firearms were recovered, while the maximum estimate
is based on cases in which recovered firearms were positively linked
to the case with ballistics evidence. See Koper 2004, p. 18 n.15.
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30. Like assault weapons, it also appears that firearms
(assault and non-assault) with LCMs have been used
disproportionately in killings of law enforcement
officers. The available data indicates that LCMs
were used in somewhere between 31% and 41% of gun
murders of police before enactment of the federal ban.
See Koper 2004, p. 18; Koper 2013, p. 162.
31. The evidence of public safety threat posed by LCMs is
even stronger in the context of public mass shootings.
Prior to the federal ban semiautomatics with LCMs
(including assault weapons) were involved in 40% of
the mass shooting incidents that occurred between
1984 and 1993 in which six or more persons were killed
or a total of 12 or more were wounded. See Koper 2004,
p. 14; Koper 2013, p. 161. And the recent Mother Jones
investigative report shows that, since 1982, half of all
public mass shooters who killed four or more persons
possessed LCMs when carrying out their attacks.14
32. Firearms with LCMs, both assault-type and nonassault-type, also are more destructive and cause
more death and injury in gun crime.
33. As discussed above, for example, a graduate student
at George Mason University, working at my direction,
recently analyzed the Mother Jones data as part of his
Master’s thesis. He compared cases where an LCM
was known to have been used (or at least possessed
by the shooter) against cases where either an LCM
14. See Follman, Aronsen & Lee 2013.
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was not used or known to have been used. He found
that the LCM cases (which included assault weapons)
had significantly higher numbers of fatalities and
casualties; an average of 10.19 fatalities in LCM cases
compared to 6.35 fatalities in non-LCM/unknown
cases. He found an average of 12.39 people were shot
but not killed in public mass shooting involving LCMs,
compared to just 3.55 people shot in the non-LCM/
unknown LCM shootings. These findings reflect a
total victim differential of 22.58 killed or wounded
in the LCM cases compared to 9.9 in the non-LCM/
unknown LCM cases.15 All of these differences were
statistically significant and not a result of mere
chance.
34. In my own studies, I similarly found that from 1984
through 1993, offenders who clearly possessed assault
weapons or other semiautomatics with LCMs on
average wounded or killed more than twice as many
victims compared to offenders who used other kinds of
weapons (an average of twenty nine victims compared
to thirteen) in mass shooting incidents that resulted
in at least six deaths or at least twelve total gunshot
victims. See Koper 2004, pp. 85-86; Koper 2013, p. 167.

15. See Dillon, Luke. (2013). Mass Shootings in the United
States: An Exploratory Study of the Trends from 1982 to 2012.
Master’s thesis. Fairfax, VA: Department of Criminology, Law and
Society, George Mason University. The patterns were also very
similar when comparing the LCM cases against just those cases
in which it was clear that an LCM was not used (though this was a
very small number).
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35. Localized studies of gunshot victimizations also
corroborate this conclusion. Between 1992 and 1995,
gun homicide victims in Milwaukee who were killed
by guns with LCMs had 55% more wounds than those
victims killed by non-LCM firearms. See Koper 2004,
p. 86.
36. In Jersey City in the 1990s, criminals who used
semiautomatic pistols fired roughly 23% to 61% more
shots and wounded 15% more people than did those
who used revolvers. Although only 2.5% of those
attackers fired more than ten shots, those incidents
had a 100% injury rate and accounted for nearly 5%
of all gunshot victims. Koper 2004, p. 84-85, 90-91;
Koper 2013, p. 167.
37. The trend in more lethal and injurious outcomes
of crimes committed with LCMs repeated itself
in Baltimore. In an analysis I conducted of guns
recovered by police in that city, I found, among other
things, that guns used in incidents where a victim
was shot were 17% to 26% more likely to have LCMs
than guns used in gunfire cases with no wounded
victims. Similarly, guns linked to murders were 8%
to 17% more likely to have LCMs than guns linked
to non-fatal gunshot victimizations. See Koper 2004,
p. 87.
38. In short, while tentative, the available evidence
suggests that, more often than not, attacks with
semiautomatics—particularly those equipped with
LCMs—result in more shots fired, more victims, and
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more wounds per victim. Increased numbers of shots
fired in a gunfire incident is significant because it
increases the number of gunshot victims, and because
gunshot victims who are shot more than once are 63%
more likely to die than victims who receive only one
wound. See Koper 2004, p. 87.
II. The 1994 Federal Assault Weapons Ban
A.

Provisions of the Federal Assault Weapons Ban

39. The federal assault weapons ban, which was enacted
on September 13, 1994, prohibited and restricted
the manufacture, transfer, and possession of certain
semiautomatic firearms designated as assault
weapons and certain LCMs. Pub. L. No. 103-322, tit.
XI, subtit. A, 108 Stat. 1796, 1996-2010 (1994).
40. The federal assault weapons ban expired on
September 13, 2004 by operation of the statute, and
was not renewed by Congress. Id. § 1101 05(2).
		 Banned assault weapons and features
41. The federal ban was not a prohibition on all
semiautomatic firearms; rather, it was directed
against those semiautomatics firearms having
features that are useful in military and criminal
applications, but that are unnecessary or unsuitable
in shooting sports or for self-defense.
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42. Banned firearms were identified under the federal
law in two ways. First, the federal ban specifically
prohibited eighteen models and variations of
semiautomatic weapons by name (e.g., the Intratec
TEC-9 pistol and the Colt AR-15 rifle), as well as
revolving cylinder shotguns. The list also included a
number of foreign rifles that the federal government
had banned from importation into the country
beginning in 1989 (e.g., the Avtomat Kalashnikov
models). Several of the weapons banned by name
were civilian copies of military weapons that accepted
ammunition magazines made for those military
weapons.16
43. Second, the federal ban contained a “features
test” provision that generally prohibited other
semiautomatic weapons having two or more militarystyle features. Examples of such features include
pistol grips on rifles, flash suppressors, folding rifle
stocks, threaded barrels for attaching silencers, and
the ability to accept detachable magazines.17
		 Banned LCMs
44. The federal ban also prohibited most ammunition
feeding devices that could hold more than ten rounds
16. A list of the weapons banned by name in the 1994 law is set
forth in Table 2-1 of Koper 2004, p. 5.
17. The “features test” of the federal assault weapon ban is
described more fully in Table 2-2 of Koper 2004, p. 6, and in Table
12-1 of Koper 2013, p. 160.
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of ammunition, which I have referred to herein as
“large capacity magazines” or “LCMs.” The federal
ban extended to LCMs or similar devices that had
the capacity to accept more than ten rounds of
ammunition, or that could be “readily restored or
converted or to accept” more than ten rounds of
ammunition.18
		 Exemptions and limitations to the federal ban
45. The federal ban contained several broad exemptions
that delayed its impact. See Koper 2004, pp. 10-11. First,
assault weapons and LCMs manufactured before the
effective date of the ban were “grandfathered” in,
and thus remained legal to not only own but also to
transfer. Estimates suggest that there may have been
upward of 1.5 million assault weapons and 25 to 50
million LCMs exempted from the federal ban. The
statute also allowed the importation of an additional
4.8 million pre-ban LCMs into the country from 1994
through 2000, and an additional 42 million pre-ban
LCMs from 2000-2004. See Koper 2004, p. 10; Koper
2013, pp. 160-61.
46. Furthermore, although the federal ban prohibited
“copies or duplicates” of the assault weapons
enumerated in the act, federal authorities applied
this prohibition only to exact copies in enforcing this
provision. The federal ban also did not apply to a
18. The federal ban exempted attached tubular devices capable
of operating only with .22 caliber rimfire ammunition.
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semiautomatic weapon possessing only one militarystyle feature.19 Thus, many civilian rifles patterned
after military weapons were legal under the ban with
only slight modifications. See Koper 2004, pp. 10-11. 20
B. Impact of the Federal Assault Weapons Ban
		 Assault weapons
47. Prior to the federal ban, the best estimates suggest
that there were approximately 1.5 million privately
owned assault weapons in the United States as of
1993, and they likely accounted for 1% or less of the
total civilian gun stock. See Koper 2013, pp. 160-61;
Koper 2004, p. 10.
48. Manufacturers increased production and sale of
assault weapons during the Congressional debate
19. Notwithstanding these “grandfathering” exemptions, any
firearms imported into the country still must meet the “sporting
purposes test” established under the federal Gun Control Act of
1968. In 1989, ATF determined that foreign semiautomatic rifles
having any one of a number of named military features (including
those listed in the features test of the federal ban) fail the sporting
purposes test and cannot be imported into the country. In 1998,
ATF added the ability to accept a LCM made for a military rifle to
the list of disqualifying features. Consequently, it was possible for
foreign rifles to pass the features test of the federal assault weapons
ban but not meet the sporting purposes test for imports. See Koper
2004, p. 10 n.7.
20. Examples of some of these modified, legal versions of
banned guns are listed in Table 2-1 of Koper 2004, p. 5.
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about the federal ban that was ultimately enacted in
1994. This surge in demand helped drive up the prices
for many assault weapons (notably assault pistols) and
appeared to make them less accessible and affordable
to criminal users. See Koper 2013, pp. 162-63; Koper
2004, pp. 25-38.
49. After the federal assault weapons ban was enacted
in 1994, crimes with assault weapons declined. In
particular, across six major cities (Baltimore, Miami,
Milwaukee, Boston, St. Louis, and Anchorage),
the share of gun crimes involving assault weapons
declined by 17% to 72%, based on data covering all or
portions of the 1995-2003 post-ban period. See Koper
2004, pp. 2, 46-60; Koper 2013, p. 163.
50. The pattern from these six major cities is consistent
with that found in the national data on guns recovered
by law enforcement and reported to the federal
Bureau of Alcohol, Tobacco, Firearms and Explosives
(“ATF”) for investigative gun tracing. 21 Specifically,
although the interpretation is complicated by changes
in tracing practices that occurred during this time,
the national gun tracing data suggests that use of
21. A gun trace is an investigation that typically tracks a gun
from its manufacture to its first point of sale by a licensed dealer.
It is undertaken by the ATF, upon request by a law enforcement
agency. The trace is generally initiated when the requesting law
enforcement agency provides ATF with a trace request including
identifying information about the firearm, such as make, model and
serial number. For the full discussion of the use of ATF gun tracing
data, see section 6.2 of Koper 2004, pp. 40-46.
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assault weapons in crime declined after 1994 because
the percentage of gun trace requests submitted to
ATF involving assault weapons fell 70% between
1992/93 and 2001/02 (from 5.4% to 1.6%). And, notably,
this downward trend did not begin until 1994, the year
the federal ban became effective. See Koper 2004, pp.
2, 39-46, 51-52; Koper 2013, p. 163. 22
51. In short, my research and analysis indicates that
the criminal use of assault weapons declined after
the federal assault weapons ban was implemented in
1994, independently of trends in gun crime. See Koper
2004, pp. 51-52; Koper 2013, p. 163.
52. The reduction in the use of assault pistols in crime
was the biggest factor in criminal use of assault
weapons. Assessment of trends in the use of assault
rifles was complicated by the rarity of crimes with
such rifles and by the substitution in some cases of
post-ban rifles that were very similar to the banned
models, but remained legal with slight modification.
See ¶46, supra. The decline in assault weapon use
was not completely offset by use of substitution
assault weapon-type models. Even counting these
substitute models, the share of crime guns that were
assault weapons fell 24% to 60% across most of the
local jurisdictions studied. Patterns in the local data
sources also suggested that crimes with assault
weapons were becoming increasingly rare as the
22. These findings are consistent with other tracing analyses
conducted by ATF and the Brady Center to Prevent Gun Violence.
See Koper 2004, p. 44 n.43.
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years passed. See Koper 2004, pp. 46-52; Koper 2013,
pp. 163-64.
53. Arriving at a nationwide estimate of the number
of assault weapons crimes prevented due to the
federal ban is made more complicated by the range of
estimates of assault weapon use and changes therein
derived from different data sources. Notwithstanding
these complexities, it is my opinion based on my review
of multiple data sources that the federal ban prevented
a few thousand crimes with assault weapons annually.
For example, using 2% as the best estimate of the
percentage of gun crimes involving assault weapons
prior to the ban, and 40% as a reasonable estimate of
the post-ban drop in this figure, implies that almost
2,900 murders, robberies, and assaults with assault
weapons were prevented in 2002 as a result of the
federal ban. See Koper 2004, p. 52 n.61. 23
		LCMs
54. Assessing trends in LCM use is much more difficult
because there was, and is, no national data source
on crimes with LCMs, and few local jurisdictions
maintain this sort of information. Also LCMs, unlike
23. It is likely that many of these crimes still were committed
with other guns that the perpetrator substituted for the banned
assault weapon. Even if that is the case, however, for the reasons
discussed it is likely that the number of victims per shooting incident,
and the number of wounds inflicted per victim, was diminished in
some of those instances in which an assault weapon or LCM was no
longer available to the assailant.
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firearms, do not have serial numbers and therefore
are not always uniquely identifiable.
55. It was nevertheless possible to examine trends in
the use of guns with LCMs in four jurisdictions:
Baltimore, Milwaukee, Anchorage, and Louisville.
In all four jurisdictions, the overall share of crime
guns equipped with LCMs rose or remained steady
through at least the late 1990s. This failure to reduce
overall LCM use for at least several years after the
federal ban was likely attributable to the immense
stock of exempted pre-ban LCMs, which, as noted,
was enhanced by post-ban imports. See Koper 2004,
pp. 68-79; Koper 2013, p. 164.
56. Notwithstanding that initial increase, the criminal use
of LCMs may have been starting to drop by the early
2000s. See Koper 2013, p. 164; Koper 2004, pp. 68-79.
Although the data in the four cities I investigated
were too limited and inconsistent to draw any clear
overall conclusions in this regard, such a deferred
decline in LCM use would make sense because of the
grandfathering provision in the federal law, which
delayed the effectiveness of the ban by requiring
more time for grandfathered LCMs to be taken out
of circulation.
57. A later investigative study by the Washington Post in
January 2011 provides some additional evidence that
the ban may have reduced crimes with LCMs by the
time it expired in 2004. In its study, the Washington
Post analyzed data maintained by the Virginia State
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Police about guns recovered in crimes by local law
enforcement officers across the state. Those data
indicated that between 1994 and 2004, the period
the federal ban was in effect, the share of crime guns
with LCMs declined by roughly 31% to 44%, and
then rebounded after the ban was allowed to expire.
Specifically, although the percentage of recovered
crime guns with LCMs generally ranged between
13% and 16% from 1994 through 2000, by the time the
ban had a chance to run its full course through 2004
that percentage fell to 9% of crime guns recovered.
Following expiration of the federal ban in 2004, the
share of Virginia crime guns with an LCM rose again
to 20% of recovered crime guns by 2010. See Koper
2013, p. 165. 24

24. The results of the Washington Post’s original investigation
(which are conveyed in Koper 2013, p. 165) are reported in David
S. Fallis & James V. Grimaldi, Va. Data Show Drop in Criminal
Firepower During Assault Gun Ban, Wash. Post, Jan. 23, 2011,
available at http://w w w.washingtonpost.com/wp-dyn/content/
article/2011/01/22/AR2011012203452.html. Earlier this year, the Post
updated this analysis and slightly revised the figures it reported by
identifying and excluding from its counts more than one thousand
.22-caliber rifles with large-capacity tubular magazines, which were
not subject to the federal ban (and which are similarly not subject to
Connecticut’s ban). See David S. Fallis, Data Indicate Drop in HighCapacity Magazines During Federal Gun Ban, Wash. Post, Jan. 10,
2013, available at http://www.washingtonpost.com/investigations/
data-point-to-drop-in-highcapacity-magazinesduring-federal-gunban/2013/01/l0/d56d3bb6-4b91-11e2-a6a6-aabac85e8036_story.html.
This updated data, is reported above.

417a
Appendix M
58. Although it is difficult to extrapolate the Virginia
data to the nation as a whole, these data do suggest
that the federal ban may have been reducing the use
of LCMs in gun crime by the time it expired in 2004,
and that it could have had an even stronger impact
had it remained in effect.
		 Results of the Federal Assault Weapons Ban
59. The federal ban’s exemption of millions of pre-ban
assault weapons and LCMs meant that the effects of
the law would occur only gradually, and that those
effects were growing when the ban expired in 2004.
Nevertheless, while the ban did not appear to have
a measurable effect on overall gun crime in terms
of crimes committed (due to criminals’ ability to
substitute other guns in their crimes), the evidence
does suggest a significant impact on the number
of gun crimes involving assault weapons. Had it
remained in effect over the long-term, moreover, it
could have had a potentially significant impact on the
number of crimes involving LCMs.
60. These implications are important. By reducing the
number of crimes in which assault weapons and
LCMs are used and forcing criminals to use less
lethal weapons and magazines, the federal ban could
have potentially prevented hundreds of gunshot
victimizations annually. It also could have reduced
the lethality and injuriousness of those gunshot
victimizations that do occur by reducing the number
of wounds per victim. See Koper 2004, p. 87.
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61. Using the Jersey City data as a tentative guide, it is
possible that the federal ban eventually could have
reduced gunshot victimizations by up to 5% if it had
remained in effect long enough to meaningfully reduce
the number of LCMs in circulation. See Koper 2013,
p. 167. Although that may be a small percentage,
based on 2010 statistics from the Center for Disease
Control and Prevention it would correlate to 3,241
fewer people being wounded or killed as a result of gun
crime on an annual basis. See id. Even if the federal
ban’s effect would not have been that substantial,
however, a smaller reduction in the number and
lethality of gunshot victimizations could still have
yielded significant societal benefits.
62. In addition to the inherent benefits of such reductions,
the federal ban also potentially could have produced
millions of dollars of cost savings per year in medical
care alone. Some studies have shown, for example,
that the lifetime medical costs for gunshot injuries
are about $28,894 (adjusted for inflation). Even if the
federal ban would have been able to reduce gunshot
victimizations by only 1%, that would result in roughly
$18,781,100 in lifetime medical cost savings from the
shootings prevented each year. 25 See Koper 2013, pp.
166-67; see also Koper 2004, p. 100 n.118.
25. These savings calculations are based on a report by the
federal Centers for Disease Control and Prevention which indicated
that there were 64,816 gun homicides and other nonfatal assaultrelated shootings in the United States in 2010. See Koper 2013, pp.
166-67.
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63. The cost savings potentially could have been
substantially higher if one looks beyond just medical
costs. For example, some estimates suggest that the
full societal costs of gun violence—including medical,
criminal justice, and other government and private
costs (both tangible and intangible)—could be as high
as $1 million per shooting. Based on those estimates,
even a 1% decrease in shootings could result in
roughly $650 million in cost savings to society from
shootings prevented each year. See Koper 2013, pp.
166-67.
III. The Act Concerning Gun Violence Prevention And
Children’s Safety
64. As noted above, the State of Connecticut recently
enacted the Act Concerning Gun Violence Prevention
And Children’s Safety (“the Act”). Among other
things, the Act strengthened Connecticut’s existing
ban on assault weapons, which was similar to the
standards set forth in the 1994 federal assault
weapons ban. It also imposed a new ban on LCMs. I
examine these prohibitions and restrictions on assault
weapons and large-capacity magazines, and opine as
to their potential impact and likely efficacy, below. 26
26. The Act is a comprehensive law that contains many other
provisions, including new regulations on long guns, ammunition,
firearm storage, mental health, and school safety. It also establishes
a deadly weapon offender registry, and increases the penalties for
certain gun-related offenses. I limit my analysis here to Connecticut’s
bans on assault weapons and large-capacity magazines.
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A.

Connecticut’s Assault Weapons Ban

65. In the Act, Connecticut strengthened its existing
assault weapons ban by updating the list of enumerated
weapons and the military features test to make it
more stringent, and more consistent with modern
assault weapon features. Like the 1994 federal ban,
Connecticut’s previous ban consisted of both a list of
specifically prohibited firearms, and a “features test”
that generally prohibited semiautomatic weapons
having two or more military-style features and, for
rifles, that also had a detachable magazine.
66. The Act broadens the assault weapon ban by
including a number of additional specifically identified
semiautomatic centerfire rifles, semiautomatic pistols,
and semiautomatic shotguns. It also prohibits any
semiautomatic centerfire rifle or semiautomatic
pistol that has a fixed magazine with the ability to
accept more than ten rounds of ammunition, and any
semiautomatic shotgun that has the ability to accept
a detachable magazine or a revolving cylinder. P.A.
13-3, § 25(1)(B)-(D); id., § 25(1)(E)(ii), (v), (vii), (viii).
67. It also provides that any semiautomatic centerfire
rifle or semiautomatic pistol that has an ability to
accept a detachable magazine need only have one
of the listed enumerated military-style features to
qualify as an assault weapon (instead of the two
feature requirement that existed previously). It also
amended the number and type of those prohibited
features. Id., § 25(1)(E)(i), (iv).
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68. The Act does not ban any weapons that were lawfully
possessed prior to its effective date. Thus, those who
lawfully possessed assault weapons at that time may
continue to do so as long as they obtain a certificate
of possession for it and possess it in compliance with
all applicable state laws and regulations. Id., § 28(a),
(f)
B. Connecticut’s LCM Ban
69. The Act also imposed a ban on LCMs which, as noted,
largely mirrors the 1994 federal ban. P.A. 13-3,
§ 23. As with assault weapons, the Act does not ban
any LCMs that were lawfully possessed prior to its
effective date. Those who lawfully possessed an LCM
at that time may continue to do so as long as they
declare it to the Department of Emergency Services
and Public Protection, and possess it in compliance
with all applicable state laws and regulations. Id.,
§ 23(e)(3), § 24(a), (f).
70. One important difference between the Connecticut
and federal LCM ban is that, unlike the federal ban,
the Act prohibits any individual who possesses a
grandfathered LCM from selling or transferring it
to another individual. Importantly, moreover, LCMs
generally may not be imported into the state after the
Act’s effective date, including those produced before
the effective date of the Act. Id., § 23(b), (d), (f).

422a
Appendix M
C.

The Potential Impact and Ef f icacy of
Connecticut’s Bans

71. The Act was only recently passed and not all of
its provisions have gone into effect, and I have not
undertaken any study or analysis of its effects.
Nevertheless, it is my considered opinion that, based
on the similarities of the Act to the federal ban, the
impacts of the federal ban and the ways in which the
Act address some of the weaknesses of the federal
ban, the Act is likely to advance Connecticut’s interest
in protecting public safety.
72. First, the Act strengthens the assault weapons ban
by moving it to a “one-feature” test rather than the
“two-feature” test that existed under the federal
ban and Connecticut’s original ban. This change is
likely to substantially limit—if not eliminate—the
ability of gun manufacturers to quickly adopt minor
cosmetic changes to their firearms that make them
technically legal but that circumvent the purpose
and effect of the law to remove military style assault
weapons from civilian use. In doing so, the Act is likely
to meaningfully limit the number of weapons with
military-style characteristics considered conducive to
criminal applications in Connecticut, and to further
reduce the use of such weapons in crime.
73. Second, Connecticut’s LCM ban is more robust than
the expired federal ban, and may be more effective
more quickly. Unlike the grandfather provision in the
federal ban, the grandfathered LCMs in Connecticut
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may not be sold or transferred after the effective date
of the Act. Unlike the experience under the federal
ban, moreover, banned LCMs in Connecticut may not
be imported into the state after the Act’s effective
date. Although these changes will not eliminate
the lag in effectiveness created by the grandfather
provision, they likely will minimize it and thereby
reduce the time it otherwise would take for the
benefits of the LCM ban to take hold.
74. Even with the grandfather provision, it is my opinion
that Connecticut’s LCM ban is likely to have a
meaningful impact on gun crime if allowed to operate
over the long-run. As discussed, the analogous
grandfather provision in the federal ban and the
immense stock of pre-ban LCMs that existed in this
country delayed any impact that the federal LCM ban
could have had on the use of such weapons in crime.
The Washington Post study found, however, that
the number of recovered crime guns with LCMs in
Virginia nevertheless was beginning to substantially
decline just as the ban expired. This suggests that, had
the federal ban been renewed by Congress in 2004 and
not allowed to expire, it could have had a meaningful
impact on the use of such weapons in crime. That
impact likely would have increased the longer the ban
remained in effect. Thus, although Connecticut’s LCM
ban contains an analogous grandfather provision, it
is reasonable to assume that it likewise would have
a meaningful impact on the use of LCMs in crime if
allowed to operate over the long-term.
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75. If that is the case, it is likely that the Act could have a
meaningful impact on public safety. As discussed above,
see ¶¶8, 32-38, supra, the available evidence suggests
that attacks with semiautomatics, particularly assault
weapons and other semiautomatics equipped with
LCMs, result in more shots being fired, leading to
both more injuries and injuries of greater severity.
If the Act is allowed to operate over the long-term, it
should reduce the number of LCMs in circulation and
thereby reduce the number and lethality of gunshot
victimizations. The potential benefits to victims and
their families is obvious, and may well reduce the
associated medical costs and overall costs to society.
See Koper 2004, pp. 83-91, 100 n.118.
76. While the Act’s provisions prohibiting and restricting
assault weapons and large-capacity magazines
certainly will not be a panacea for the gun violence
epidemic in Connecticut or the United States more
broadly, they appear to be reasonable and wellconstructed measures that, like federal restrictions
on fully automatic weapons and armor-piercing
ammunition, will help prevent the spread of particularly
dangerous weaponry.
77. In sum, therefore, it is my considered opinion,
based on my nineteen years as a criminologist
studying firearms generally and my detailed study
of the federal assault weapon ban in particular,
that Connecticut’s bans on assault weapons and
large-capacity magazines, and particularly its ban
on LCMs, have the potential to prevent and limit
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shootings in the state over the long-run. In doing so,
the Act is likely to advance Connecticut’s interest in
reducing the harms caused by gun violence.
IV. Plaintiffs’ and Amici’s Reliance On My Reports
78. I have read the Plaintiffs’ brief in support of their
motion for preliminary injunction (Document No.
15), their brief submitted in support of their motion
for summary judgment (Document No. 62), and their
Local Rule 56(a)(1) statement (Document No, 61).
I also have read the briefs submitted by the amici
in support of the Plaintiffs’ motion (Document Nos.
33, 34, and 36). I hereby respond to those parties’
reliance on, and characterizations of, the findings and
conclusions in my reports.
79. As a general matter, the Plaintiffs and amici
frequently cherry pick isolated statements from
my studies and take them out of context. While the
majority of their references to my works accurately
quote from my reports, in most instances they do not
reflect the totality of my discussion or the conclusions
that I actually reached. The Plaintiffs and amici also
rely heavily on my 1997 report which, as discussed
above, was for the most part superseded by the more
complete and up to date evidence contained in my
2004 and 2013 reports. I respond to some specific
representations made by the Plaintiffs and amici
below.
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80. First, in the amicus brief filed by Pink Pistols, that
group states that my reports support the conclusion
that “this kind of legislation has no discernible impact
on firearms violence.” (Doc. 36 at 27). Specifically, they
quote a variety of statements in my 1997 and 2004
reports to the effect that there is little evidence that
such bans will have an impact on the lethality and
injuriousness of gun violence based on indicators such
as the number of victims per gun homicide incident,
the number of gunshot wounds per victim, or the
proportion of gunshot victims with multiple wounds.
(Id. at 27-28 and n.71). In doing so, Pink Pistols does
not fully convey the conclusions in my reports.
81. My research revealed that gun crimes involving
assault weapons and other guns with LCMs do result
in more shots fired, more victims shot, more gunshots
per victim, and more lethal injuries. Although it is
true that my research team and I cannot clearly
credit the federal ban with decreasing gunshot
victimizations during the time it was in effect, as
explained in my report, that is due in large part to
the delay in the ban’s effectiveness caused by its
grandfather provision and the large stock of pre-ban
LCMs that remained in circulation. 27 In other words,
27. Pink Pistols cites my 1997 report for the proposition that “in
fact, both ‘victims per incident’ and ‘the average number of gunshot
wounds per victim’ actually increased under the Ban—although
not by a statistically significant margin.” (Document 36 at 28 n.71,
citing Koper 1997 at 85-86, 88, 91). Notably, the increase to which I
referred in my 1997 report occurred during a period in which we also
saw an increase in the use of LCMs in gun crime due to the federal
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had the federal ban remained in effect long enough to
reduce the stock of those pre-ban LCMs—which the
Washington Post study suggests it may have begun
to do just as it expired in 2004—it is more likely that
we would have seen a corresponding drop in the gun
violence lethality indicators discussed above. 28
ban’s grandfathering provision and the large numbers of LCMs
being imported into the country. See ¶¶55-58, supra. If anything,
therefore, that finding corroborates the link between LCMs and
increased lethality of gunshot victimizations

28. Pink Pistols contends that I concluded in my 2013 report
that the Washington Post study nevertheless “showed no discernible
reduction in the lethality or injuriousness of gun violence during
the post-ban years.” (Doc. 36 at 29 n.75, quoting Koper 2013, p.
165). That is incorrect. My research team and I did not examine the
Washington Post data to determine whether the drop in LCM use
in Virginia during the last years of the federal ban correlated to a
drop in the lethality or injuriousness of gun crime in that jurisdiction.
Rather, our examination of the lethality of gun crime in the 2004
report was based on national data and data from a selected number
of localities outside of Virginia. Further, the analyses in the 2004
report were limited to the first several years of the federal ban
(they covered different portions of the 1995-2002 period, and most
extended only through the late 1990s or through 2001), during
which time we had not yet observed a reduction in the use of LCMs
in crime. The Washington Post data suggests that LCM use may
have declined more appreciably by 2004, but this was beyond the
period I had studied for the 2004 report to the U.S. Department of
Justice. Consequently, my conclusion that there was “no discernible
reduction in the lethality or injuriousness of gun violence” during
earlier portions of the ban when we had not seen a drop in LCM
use in gun crime has no bearing on whether there would be such a
reduction once the number of LCMs used in crime began to drop.
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82. Pink Pistols also quotes my 2004 report for the
proposition that, “[s]hould it be renewed, the ban’s
effects on gun violence are likely to be small at best
and perhaps too small for reliable measurement”, that
“the evidence is not strong enough for us to conclude
that there was any meaningful effect [on gun violence]
(i.e., that the effect was different from zero)”, and that
“there is not a clear rationale for expecting the ban
to reduce assaults and robberies with guns.” (Doc. 36
at 27-29). While those are accurate quotes, they do
not fully reflect the conclusions in my report on the
efficacy of this kind of legislation.
83. Because criminals and mass shooters will be able
to substitute legal firearms for the banned assault
weapons and LCMs, it is true that this kind of
legislation is unlikely to substantially reduce overall
gun violence in terms of the number or rate of crimes
committed. One should not conclude from that,
however, that such bans will have no effect on public
safety. As discussed above, if allowed to operate
over the long-run, such bans can potentially reduce
the number and lethality of gunshot victimizations
by forcing criminals to substitute assault weapons
and other weapons with LCMs with less destructive
firearms. The effects on gun deaths and injuries
overall would likely be small in percentage terms (and
thus they could be difficult to measure reliably), but,
as discussed above, even small reductions in gunshot
victimizations could produce significant societal
benefits.
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84. Pink Pistols similarly cites my 2004 report for the
proposition that “[s]tudies of state-law bans on
AWs and LCMs likewise found that such bans ‘have
not reduced crime.’” (Document 36 at 28 and n.73,
quoting Koper 2004, p. 81 n.95). That, again, does not
accurately reflect my conclusions in the 2004 report.
In discussing the effect of state assault weapons
bans, I noted that there are a few studies that have
suggested that such bans have not reduced crime. I
specifically noted, however, that it is hard to draw
definitive conclusions from these studies for the
following reasons: (1) there is little evidence on how
state assault weapon bans affect the availability and
use of assault weapons; (2) studies have not always
examined the effects of these laws on gun homicides
and shootings, the crimes that are arguably most
likely to be affected by assault weapon bans; and (3)
the state assault weapon bans that were passed prior
to the federal ban (those in California, New Jersey,
Hawaii, Connecticut, and Maryland) were in effect
for only three months to five years (two years or less
in most cases) before the imposition of the federal
ban, after which they became largely redundant with
the federal legislation and their effects more difficult
to predict and estimate. Perhaps more importantly,
most of these state laws either lacked LCM bans or
had LCM bans that were less restrictive than that
of the federal ban or Connecticut’s ban. Pink Pistols
ignores these important qualifications that undermine
the usefulness of the cited studies.
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85. Second, both the National Rifle Association (“NRA”)
and the Law Enforcement Legal Defense Fund
(“LELDF”) argue that banning large capacity
magazines will not advance public safety. In support
of that conclusion they cite the findings in my reports
that assailants fire an average of less than four shots
in gun crimes, and rarely fire more than ten shots.
(Doc. 33 at 19; Doc. 34 at 9-10). While those references
to my studies are correct, they also do not fully reflect
my conclusions.
86. Based on my study with Darin Reedy of handgun
attacks in Jersey City, NJ, I found that assailants
fired more than ten shots in 2.5% to 3% of gunfire
incidents. As discussed above, however, my report
specifically explains that those incidents had a 100%
injury rate, and were responsible for 4.7% of the
gunshot victimizations in our sample. The amici
ignore this crucial piece of data, which was the whole
point of that aspect of my discussion in the report. It
shows that, while rare, incidents in which more than
ten shots are fired are especially lethal and injurious.
They produce a disproportionate share of gunshot
victimizations and are more likely to result in gunshot
injuries or deaths. See Koper 2004, pp. 3, 90-91.
87. In addition to taking that data out of context, the
amici completely ignore one of my central conclusions:
gun crimes involving assault weapons and other
weapons with LCMs tend to result in more victims
wounded, more wounds per victim, and more lethal
injuries than do gun crimes committed with other
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weapons. They likewise ignore the evidence that both
assault weapons and other guns with LCMs are used
disproportionately in mass killings and murders of
law enforcement officers.
88. Third, the amici argue that assault weapons bans
are not likely to reduce overall gun violence based
on the finding in my reports that such weapons are
only used in between 2% and 8% of gun crimes.
(Doc. 33 at 14; Doc. 34 at 9; Doc. 36 at 27 and n. 69,
70). While these selective references to my studies
technically are correct, they are again misleading. It
ignores the fact that assault weapons were used more
frequently and disproportionately in mass murders
and killings of law enforcement officers. It also ignores
the fact that gun crimes involving semiautomatics—
including assault weapons and other firearms with
LCMs—generally result in more shots fired, more
victims, and more wounds per victim. Thus, although
reducing the number of such weapons may not reduce
the overall number of gun crimes due to the weapon
substitution effect, it could reduce the number and
lethality of gunshot victimizations in crimes in which
such weapons otherwise would have been used. Any
such reduction in gun crime or gun crime lethality—
even if difficult to measure precisely relative to the
overall level of gun violence in the nation—would have
a meaningful impact for the victims of such crimes,
and for society more broadly.
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The foregoing is true and accurate to the best of my
knowledge and belief
FURTHER AFFIANT SAYETH NOT
/s/				
Christopher S. Koper
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The Ban’s Impacts on Gun Violence
Because offenders could substitute non-banned guns and
small magazines for banned AWs and LCMs, there was not
a clear rationale for expecting the ban to reduce assaults
and robberies with guns. But by forcing this weapon
substitution, it was conceivable that the ban would reduce
the number and severity of shooting deaths and injuries
by reducing the number of shots fired in gun attacks (thus
reducing the number of victims per gunfire incident and
the share of gunshot victims sustaining multiple wounds).
Based on this logic, the research team examined several
indicators of trends in the lethality and injuriousness
of gun violence for different portions of the 1995-2002
post-ban period. These included national-level analyses
of gun murders, the percentage of violent gun crimes
resulting in death, the share of gunfire cases resulting in
wounded victims, the percentage of gunshot victimizations
resulting in death, and the average number of victims per
gun homicide incident. For selected localities, the team
also examined trends in wounds per gunshot victim or the
percentage of gunshot victims sustaining multiple wounds.
On balance, these analyses showed no discernible
reduction in the lethality or injuriousness of gun violence
during the post-ban years (see Koper 2004, Koper and
Roth 2001, and Roth and Koper 1997). Nationally, for
example, the percentage of violent gun crimes resulting
in death (based on gun homicides, gun assaults, and gun
robberies reported to the Uniform Crime Reports) was
the same for the period 2001-2002 (2.9%) as it was for the
immediate pre-ban period 1992-1993 (Koper 2004, 82,
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92). Accordingly, it was difficult to credit the ban with
contributing to the general decline in gun crime and gun
homicide that occurred during the 1990s.
However, the ban’s exemption of millions of pre-ban
AWs and LCMs meant that the effects of the law would
occur only gradually. Those effects were still unfolding
when the ban was lifted and may not have been fully
realized until several years beyond that, particularly if
importation of foreign, pre-ban LCMs had continued in
large numbers. In light of this, it was impossible to make
definitive assessments of the ban’s impact on gun violence.
It was also difficult to judge the ban’s effects on the
more specific problem of mass shootings. The research
team attempted to assess changes in mass shootings
during the first few years of the ban, but this effort was
hampered by the difficulty of counting these incidents
(results can be sensitive to the definitions and data
sources used) and identifying the specific types of guns
and magazines used in them (Roth and Koper 1997, app.
A). There is no national data source that provides detailed
information on the types of guns and magazines used in
shooting incidents or that provides full counts of victims
killed and wounded in these attacks. Studying mass
shootings in particular poses a number of challenges with
regard to defining these events, establishing the validity
and reliability of methods for measuring their frequency
and characteristics (particularly if done through media
searches, as is often necessary), and modeling their
trends, as they are particularly rare events (e.g., see Duwe
2000; Roth and Koper 1997, app. A).
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Nonetheless, the issue of mass shootings continues to
be a catalyst to the debate surrounding AW legislation.
A recent media compilation of 62 mass shooting incidents
that involved the death of four or more people over the
period 1982-2012, for instance, suggests that 25% of the
guns used in these attacks were AW-type weapons (these
were not precisely defined) and another 48% were other
types of semi-automatic handguns (Follman, Aronsen, and
Pan 2012). Continuing improvements in media search tools
and greater attention to the types of guns and magazines
used in multiple-victim attacks may improve prospects for
examining this issue more rigorously in future studies.
Assessing the Potential Long-Term Effects of
Banning Assault Weapons and Large-Capacity
Magazines
Although available evidence is too limited to make
firm projections, it suggests that the ban may have reduced
shootings slightly had it remained in place long enough
to substantially reduce crimes with both LCMs and
AWs. A small number of studies suggest that gun attacks
with semi—automatics including AWs and other guns
equipped with LCMs—tend to result in more shots fired,
more persons wounded, and more wounds inflicted per
victim than do attacks with other firearms (see reviews
in Koper 2004; Koper and Roth 2001; also see McGonigal
et al. 1993; Richmond et al. 2003; Reedy and Koper 2003;
Roth and Koper 1997). For example, in mass shooting
incidents that resulted in at least 6 deaths or at least 12
total gunshot victims from 1984 through 1993, offenders
who clearly possessed AWs or other semi-automatics with
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LCMs (sometimes in addition to other guns) wounded
or killed an average of 29 victims in comparison to an
average of 13 victims wounded or killed by other offenders
(see Koper and Roth’s [2001] analysis of data compiled by
Kleck [1997, 144]).
Similarly, a study of handgun attacks in Jersey City,
New Jersey, during the 1990s found that the average
number of victims wounded in gunfire incidents involving
semi-automatic pistols was in general 15% higher than in
those involving revolvers (Reedy and Koper 2003). The
study also found that attackers using semi-automatics to
fire more than 10 shots were responsible for nearly 5%
of the gunshot victims in the sample. Used as a tentative
guide, this implies that the LCM ban could have eventually
produced a small reduction in shootings overall, perhaps
up to 5%, even if some gun attackers had the foresight to
carry more than one small magazine (or more than one
firearm) and the time and poise to reload during an attack.
Effects of this magnitude might be difficult to measure
reliably, but they could nonetheless yield significant
societal benefits. Consider that in 2010 there were 11,078
gun homicides in the United States and another 53,738
nonfatal assault-related shootings according to the federal
Centers for Disease Control and Prevention (see the
CDC’s web-based injury statistics query and reporting
system at http://www.cdc.gov/injury/wisqars/index.html).
At these levels, reducing shootings by just 1% (arguably a
reasonable ballpark estimate for the long-term impact of
substantially reducing AW and LCM use) would amount
to preventing about 650 shootings annually. The lifetime
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medical costs of assault-related gunshot injuries (fatal
and nonfatal) were estimated to be about $18,600 per
injury in 1994 (Cook et al. 1999). Adjusting for inflation,
this amounts to $28,894 in today’s dollars. Moreover,
some estimates suggest that the full societal costs of
gun violence—including medical, criminal justice, and
other government and private costs (both tangible and
intangible)—could be as high as $1 million per shooting
(Cook and Ludwig 2000). Hence, reducing shootings
by even a very small margin could produce substantial
long-term savings for society, especially as the shootings
prevented accrue over many years.
****

