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CHAPTER XIII.
—sº

INDICTMENTS, &c. For of FENCES AGAINST PUBLIC Po.
LICE AND ECONOMY.
•ee)et

INDICTMENTS, &c. FOR NOT REPAIRING HIGHWAYS.
PREliminaRY Notes (a).
Of the of:
Of the offence.—As the offence of suffering highways to continue unrepaired, ſence.
consists in a mere nonfeasance, to determine in what cases it exists, it will on
ly be necessary to inquire what are considered as public ways in respect of
which an indictment may be supported, and who are the parties bound to re
pair them.
Ways are of three kinds, first a foot-way, called in latin iter; secondly, a What is a
highway.
pack and prime way, or road for foot-passengers and horses, termed actus;
and thirdly, a road for carriages, horses, and men, which is denominated via,

or aditus, and includes both the former, Co. Lit. 56.

-

Hawk. b. 1. c. 76. s. 1.

The term “way,” signifies, in legal acceptation, merely the surface of the
ground over which the *king's subjects have a right to pass, and does not in [*566 |
clude the fences on either side, 2 T. R. 232. 234.

Rol. Abr. 392.

A common

street and a king's highway, though formerly distinguished, are now equally
public, I Stra. 44. Any of these roads, which are common to all his majes
ty's subjects—whether they be for the use of carriages, horses, or foot passen
gers only, or whether they lead directly to a market, or only from one town to

another, or even from a hamlet (4 Burr. 2091,2..) may properly be termed high
or common ways, and any default in those bound to repair them, or obstruc
tions laid upon them, may be redressed by criminal process, Hawk. b. 1. c.
76. s. 1. It has also been laid down, that an open river may be termed a

highway, and is protected by similar proceedings, Id. Ibid; but it was observ
ed by Mr. Justice Buller, in 3 T. R. 263, that a navigable river and a high

way are perfectly distinct, and that if a river should happen to be choaked up
(a) On this subject in general. see IIawk. b. 1. Highways. 2 Saun i. 157 to 162, with notes. Wil
c. 76 per totum. Bac. Aur. Highways. Burn, J. liams, J. Highways. Dick. J. Highways.
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with mud, that would not give the public a right to cut another passage through
the adjoining lands; though it is quite clear, as observed by the same learned
judge, that if the usual track of a highway become impassable, by the over

flowing of a stream or otherwise, the adjacent ground will be open to passen
gers, and so become, in effect, a highway, until the removal of the obstruction,
Dougl. 746, &c. It has been held, that a private individual who builds a
street, or otherwise opens a thoroughfare to the public, without erecting any
bar to preserve his right of stoppage, or even throws open a passage, without
any visible mark of exclusion or prohibition to persons using it, will, after the
expiration of six years, be considered as having dedicated it to the public, and
that therefore it cannot afterwards be closed, 11 East, 375, 1 Campb. 260;
but see 5 Taunt. 125. 142. 4 Campb. 16 (A). And in order to give the pub
lic a right of way by dedication, it must be done with the consent of the ow
ner of the fee; for where it is given by an individual having a limited right, it
can only continue for a limited period; and therefore in trespass and justifica
tion under a public right of way, where the locus in quo, which was not a
thoroughfare, had been under lease from 1719 to 1818, but as far back as liv

ing memory could go, it had been used by the public, and lighted and paved
and watched under an act of parliament, in which it was enumerated as “one
of the streets in Westminster;” and after 1818, the plaintiff, who previously liv
ed for twenty-four years in its neighborhood, inclosed it, it was held, that under
these circumstances, the jury were welljustified in finding that there was no pub
lic right of way, inasmuch as there could be no dedication to the public by the
tenants for ninety-nine years, nor by any one, except the owner of the fee, 5 B.
& A. 454. And in another case, 4 B. & A. 447, where a road was set out by the
commissioners under a local act, and certain persons only were by the act to use

it, but in fact it had been used by the public for many years; it was held, that
this was not sufficient evidence of a dedication to the public, and that if it was,
there being no evidence that the parish had acquiesced in that dedication,it was
not a public road which the parish were bound to repair. The originally estab
jishing a bar or obstruction, rebuts the presumption of a dedication to the pub
lic, though it may have been down for some time. Per Heath, J. 1 Campb.
262, (n.) and id. 263, (n.) 5 Taunt. 125. 4 Campb. 16. And there cannot be
a partial dedication to the public, 1 Russ. 451 (B); and the dedicating a way
to the public, is merely a communication of the right of passage, for the origi
nal owner retains his interest in the soil, with all trees which grow upon it,
and mines which may be opened beneath it, 2 Inst. 705. 1 Burr. 143. 2
Stra. 1004. 1 Campb. 260, in notes. The public may have a right to a road,
though there is no thoroughfare, 11 East, 375. Sed quare. See 5 Taunt.
-

(A) [See Wood v. Veal, 5 Barn. & Ald. 454; Jarvis v. Dean, 3 Bingh. R. 447; King tº

Yº..

Barn. & Adol. 681; British Museum v. Finnis, 5 Carr & Payne, 460; Rex v. Leak, 2 Neville & Man
583, S. C. : 5 Barn. & Adol. 469 ; City of Cincinnati v. White, 6 Peters, 431 ; M'Connell v. Lexing

ton, 12 Wheat. R. 582; Beatty v. Kurtz, 2 Peters, 566; Pritchard v. Atkinson, 4 N. Hamp. R. l ;
State v. Catlin, 3 Vermont R. 530; State v. Wilkinson, 2 Vermont R. 480; Pomeroy v. Mills, 3 Ver
mont R. 279; Cleaveland v. Cleaveland, 12 Wendell, 172; Denning p. Roome, 6 Wendell, 651 ; Hill
v. Crosby, 2 Pick, R. 467 n. 1. See also Ward v. Folly, 2 Southard R. 482; Galatian v. Gardner, 7
Johns. R. 106; Todd v. Rome, 2 Greenl. R. 55; Clark v. Mayo. 4 Call, 374; Conner º. New Albany,
1 Blackford R. 43. But see Hinckley v. Hastings, 2 Pick. 164: Read v. Northfield, 13 Pick. 97; Com
monwealth v. Low, 3 Pick. 413.] { Valentine v. Boston, 22 Pick. 75. X
(B) [But see Stafford v. Coyney, 7 Barn. & Cres. 257.]
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125. 5 B. & A.454.2 Burn, J.24th ed. 821. So there may be a public high
common; though it is used by the public but occasionally; and though it does
not terminate in a town, or in any other public road, 1 B. & A, 63.

Sed vide

Hawk. b. 1. c. 76. s. 1. On the contrary, it is not necessarily a highway, al
though it does lead from one market town to another, or connect any two
points by a line, which might be advantageously used by the public, or is used
by them under certain restrictions, see 11 East, 376, note a.
bound
At common law, the general charge of repairing all highways, lies on the Who
o repair.
parishes through which they pass; each being liable to repair the portions of
road which are situate within its own limits, Hawk. b. 1. c. 76. s. 5 (A). And
t

therefore, if a” particular district within it is expressly exempted from liability [*567 )
to repair new roads by the provisions of a road act, the charge must necessa
rily fall on the rest of the parish, 2 T. R. 111. 1 Russel, 465. 1 Wentr. 90.
183. 189. Hawk. b. 1. c. 76. s. 5. And this general principle of the liabili
ty of the parish is so strong, that if by statute, trustees or other persons are
made responsible for the condition of ways, and afterwards become insolvent,
the duty of the parishioners revives, 1 Ld. Raym. 725. 3 Campb.222. 1 Rus
sel, 465. And in the case of a new road, the same liability on the parish
exists, 2 B. & A. 183. And if trustees ought to repair, the parish must

resort to them, as pointed out under the 13 Geo. 3. c. 84. s. 33. id. No
agreement can exonerate the parish from the common law liability to repair;
and a count in an indictment against the corporation of Liverpool, stating that
they were liable to repair a highway by virtue of a certain agreement with the
owners of the houses alongside of it, was held to be bad, on the ground that
the inhabitants of the parish, who are prima facie bound to the repair of all
highways within their boundaries, cannot be discharged from such liability, by
any agreement with others, 3 East, 88. As the duty is thrown upon the whole
parish, no indictment can be sustained against any particular part of it, any
more than against a private individual, without showing the particular grounds
by which the liability is shifted, 2 T. R. 513. So though it was once decided,
contrary to the older authorities, that where a parish lies within two counties,
the inhabitants of that part alone in which the decay was charged should be
indicted, 4 Burr. 2507, it is now settled, that this circumstance will make no

difference, and the whole must be charged jointly, as if it lay within the same
county, 5 T. R. 498; and on the other hand, where the way out of repair
runs through several parishes, a joint indictment against such parishes, is not
sustainable, 6 Wentw. 409, in notes. As it frequently happens that the boun
dary of parishes is in the middle of a highway, so that both are liable to repair
part; in order to prevent the difficulty which might arise from this circum
stance, the 34 Geo. 3. c. 60, enables two justices to settle and mark the
boundaries, and their division will compel both parishes to repair the portions
(A) [Every city, county, and district in South Carolina is bound to lay off and keep in repair its own
roads, bridges and causeways, and to defray the expenses thereof. Shoolbred v. Corporation,2 Bay. 63.
The duty of repairing highways in Massachusetts is enjoined on towns wholly by statute. Common
wealth v. ś, 7 Mass. R. 9; Rev. Stat. ch. 25. See State v. Campton,2 N. Hamp. R. 513;
Commonwealth v. Worcester Turnp. Corp. 3 Pick. 327; Roxbury v. Worcester Turnp: Corp. ; Pick.

41; Todd v. Rome, 2 Greenl. R. 55; Estes v. Troy, 5 Greenl. R. 368.] § 13 Pick. 343, 346. X

567

INDictMENTs, &c. For Not REPAIRING

[Chap. XIII.

they allot to each of them. Where the parochial situation of the road is al
tered by an award of commissioners under an inclosure act, but the parish to
which it originally belonged, continues to repair it for a time, and then suffers
it to go to decay, the inhabitants must, in order to exonerate themselves, prove
that the proper notices were given required by the statute, 2 M. & S. 558.
The mode by which each parish is enabled to keep its roads in repair, is set
forth in the 13 Geo. 3. c. 78, and in 3 Geo. 3. c. 84, which repeal all the for
mer statutes, which before were both complicated and numerous.
But though the parish is thus prima facie liable to repair, the burden may
be thrown on others, by the operation of various causes; and it is said, that

even by common right, the occupiers of the lands adjoining a highway, are
bound to cleanse the ditches by which their lands are protected, Hawk. b. 1.
c. 76. s. 5. Bac. Abr. Highways, E; and it is questionable, whether the in
habitants of an extra-parochial hamlet, not forming part of a larger district (the
inhabitants of which are bound to repair), are not liable at common law, 2 B.
& C. 190. Individuals or corporations may become bound to repair particu
lar ways by inclosure or prescription.

The liability consequent on inclosure,

arises from the right of the public, when a highway is obstructed, to go on the
lands adjacent, whether they are cultivated or barren, 2 Saund. 161, n. 12.
[*568 ) Dougl. 749. And therefore if a person, who is the *proprietor of open lands

adjoining a highway, fences them in on both sides of the road, he will be bound
to keep it in sufficient repair; because before such inclosure, when the road
was in decay, passengers could avoid the inconvenience by taking a circuit
through his grounds, which opportunity is now prevented, Cro. Car. 366. Hawk.
b. 1. c. 76. s. 6. And on this ground it is, that it will not discharge him from
making the road sufficiently passable, that he keeps it in as good repair as it
was previous to the enclosure, Hawk. b. 1. c. 76. s. 6. On this ground,
too, if a proprietor inclose land on one side of the road only, and there is an
ancient fence on the other, he will be compelled to repair the whole of the
highway lying between them ; but if there is no inclosure on the other side of
long standing, he will only be liable to amend half of it, and will share the
responsibility with the owner of the opposite lands, Sid. 1464. Hawk. b. 1. c.
76. s. 7. 2 Saund. by Wms. 161, n. 12. And if the road be insufficient, any
of the king's subjects may justify breaking down the inclosure, and passing,
as beſore, on the adjoining land, 3 Salk. 182. But the party liable may dis
charge himself from all liability, by throwing down the enclosure, by which it
was thrown upon him, Hawk. b. 1. c. 76. s. 6. 2 Saund. 160, 161. Ambl. 295.

And when the lands are inclosed by force of a legal warrant, as under an
act of parliament, no duty is thrown on the owner, 1 Burr. 461. And when
the course of a road is changed by a writ of ad quod damnum, the inhabitants,
if it pass through the same parish, are bound to repair the new road, and not
the party through whose lands it may be made, unless the jury impose such
condition upon him, see 2 Saund. 161, note 12. 1 Burr. 465; because such

inhabitants were liable to repair the old way, and no additional burden is laid on
them by the change; but if the road be diverted into a different parish, the
land-owner must repair, because the inhabitants of the district into which it is
turned, were relieved from no liability, by shutting up the old road; and the
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legislature will not impose a charge upon them, for which they receive no re
compense, 3 Atk. 772.

1 Burr. 465.

Hawk. b. 1. c. 76. s. 7.

The other cause of shifting the duty of amending roads from the parish to
others, is prescription. A corporation aggregate may be thus bound by force
merely of ancient custom, without showing any duty as connected with the re

ception of profits, or the tenure of lands; because such a body, in contempla
tion of law, never dies, and if it once exists, its liability always continues,

Hawk. b. 1. c. 76. s. S. The inhabitants of a division of a parish may also,
by this means, be liable to repair, without any peculiar benefit, 2 Saund. 158,
d. n. 9. But an individual cannot be bound by the continual practice "of his [*569 |
ancestors, unless he receive some toll or profit, or holds lands under such a
tenure, 13 Co. 33. Hawk. b. 1. c. 76. s. 8. 2 Saund, 158. d. n. 9. - 1 M.

& S. 435. And when the origin of a way can be shown, the prescription to

repair it is necessarily destroyed, 2 Stra. 909. In order to subject any per
son thus liable to repair to a prosecution, the road must be incommodious,
not from the season, or its own narrowness, but from the want of sufficient
reparation, 2 Ld. Raym. 1169.
of
Modes of prosecution.—There are three ways by which parties or districts Modes
prosecution.
liable to repair highways may be prosecuted for suffering them to decay; by

indictment, information, and the presentment of a judge or justice of the peace.

Of these, indictment is now the more usual course of proceeding. An infor
mation may, indeed, be granted, in the discretion of the King's Bench, on
such a cause, Sir Tho. Raym. 384. Hawk. b. 1. c. 78. s. 24. Ante, vol. i.
851. But they will not give leave to file it when the way is not much used,
and there appears to be another road as convenient for the public in sufficient
repair." Indeed, they never allow it unless in cases of great importance, or
where the grand jury have been guilty of gross misbehavior in refusing to
find the bill, ante, vol. i. 851; because the fine on conviction on such a pro
ceeding, cannot be applied to the repair of the nuisance, which is always the
case when the party is indicted, Bac. Abr. Highways, H. The presentment
was formerly regulated by 5 Eliz. c. 13. s. 9. But now this kind of proceed
ing depends entirely on 13 Geo. 3. c. 78. s. 24, which repeals all previous
provisions. That statute empowers all justices of assize of the counties pala
tine of great sessions in Wales, and of the peace, on their own view, or upon
information on oath by any surveyor of the highways, to make presentment at
their respective assizes or great sessions, of any public road out of repair

within the limits over which the power of the court may extend. . A present
ment thus made has exactly the same effect as the finding of a grand jury;
and it has been held, that the power given by the sixteenth section of the 18th
Geo. 3. c. 78, to two justices, to order any highways to be widened, extends
to roads repairable, ratione tenurae, Cowp. 648. But neither this proceeding
nor that of indictment can be instituted before any other tribunal than that in

the jurisdiction of which they arise. And no certiorari can be allowed to re
move them from thence before traverse and judgment, unless the duty to re
pair be denied: as, however, this clause makes no mention of the crown, and
as the traverse can proceed from the other party, it is holden that the prosecu

tor, though he merely uses the king's name, is not affected by this regulation ;
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but may remove the proceedings whenever he thinks fit; and that it was the

delay of the defendants only against "which the statute was directed, Cowp.
78. It was formerly doubted whether, under the 5th Eliz. c. 13. s.9, the
fact of the nuisance could be traversed, and it was thought that, upon present
ment, nothing but the obligation to repair could be disputed, though these
ideas seem always to have been unfounded, 2 Saund. 158, n. 3. However,

Indietment

by 13 Geo. 3. c. 78, s. 24, this matter is expressly settled, and every defence
which could be relied on upon an indictment will be equally available when

|

the nuisance is presented, by a judge or justice, ante, 10, 11, in notes.

s

Form of Indictment and Presentment.—1st. Against the parish.

|

An in-

l

*** dictment against a parish for not repairing, must show three things: that the

t

road in question is a highway; that it is situate within the parish ; and that it

º

is out of repair. With respect to the description of the road, though it is usual
to state that “from time whereof the memory of man is not to the contrary,”

f
4.

or “from time immemorial, there was and yet is a certain common and an-

t;

cient king's highway,” it is now settled that this averment of its antiquity is
unnecessary, and that the term “highway” will suffice, 3 T. R. 265. 2 Saund.
158, n. 4; and it has been held, that if the nuisance be laid to all the king's
subjects, it is necessarily implied that the way wherein it is, is a common way

º

E.

for public benefit, 1 Vent. 208. Say. 168.

An averment that the locus was a

tº:

common and public highway for, &c. to pass along at pleasure, paying a certain toll, is not inconsistent or contradictory, particularly if not said to be immemorial; for it may be a highway created by act of parliament, 8 Price, 535.

º,

It has been said that it is not requisite to state whether it is for the use of car-

º

l
**

-.

**

riages, horses, or foot passengers, but that if it be laid to be a common high-

º:

way, the rest will be intended, Rep. temp. Hardw. 315, 316. 2 Saund. 158,

•

n. 8. Trem. 201.205. Cro. Car. 266. 1 Salk. 359; but as so general a description would be improper if the road be not an highway for all purposes, it

tº

is certainly prudent to insert the more particular description, 8 East, 4. And
if the highway be public only at particular times, the same must be described

*

s

-

t

º

accordingly, 4 Campb. 189, and see post, 592. If the description be too indefinite, being equally applicable to several highways, advantage should be taken of it by plea in abatement, and the description given, if true in fact, can-

's

not be objected to at the trial, under the general issue, I Stark. Rep. 357.

tº.

tº -

It is not necessary, in any case, to state the termini of the way in question;
for highways have no certain boundaries, 2 Sess. Cas. 219.

1 Hen. Bla.

i
*

351. Andr. 145. 10 Mod. 382. Latch, 183. Palm. 3S2. 2 Rol. Rep. 412.
1 Stra. 44. 2 Saund. 158, n. (6).

And it has been expressly decided, that in

pleading a public highway, it is not necessary to state the places from and to

which the way led, though it is otherwise in the case of a private way. 1
Hen. Bla. 351. 2 Stark. Rep. 693, n. 1. If the termini be stated, they must

i.

be proved, and care must be taken that the description is neither so framed as
to exclude the parish liable, or to seem repugnant to itself; for if the highway
be described as between two places, both of them are necessarily excluded. 2

Saund. 158. n. (6) (A). And the words from and unto have both of them an
(A) [Rex v. St. Weonards, 6 Carr. & Payne, 582; Rex v. Upton, 6 Carr. & Payne,

*
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exclusive meaning, 2 Rol. Abr. 81. 1 Leach, 528. 1 Burr. 376. But the
place in question must be shown to lie within the parish which is indicted,

Cowp. 111. 2 Saund. 158, n. (5). And, therefore, as the words from and
unto are exclusive, if the allegation be that the road leads from or to the parish,
though the part out of repair is charged as situate within it, the subsequent
avernment will not aid the defect, and after a verdict of guilty, judgment will
be arrested, 1 Leach, 528. 5 T. R. 513. 4 Burr. 2090.

Hawk. b. 1. c. 79.

s. 86. 2 Saund. 158, n. (6); so a material variance from the description in
the indictment will be fatal; *thus an averment that the highway leads from [*571 1
A. to C. will not be satisfied by evidence of a road leading from A. to B.,
and communicating by means of a cross road, 6 Esp. 136. But an indict
ment describing the way as leading from a hamlet in the parish indicted is

good, because the road may well pass through other parts of the same district,
4 Burr. 2090. And to describe the road as leading from a hamlet is suffi
cient, though it was formerly thought it must be shown that it led from one
town to another, id. ibid.

The indictment must also expressly show that the way is in bad repair, and
an allegation that it is narrow and muddy will not suffice, 2 Ld. Raym. 1169,
see Andr. 234 (A). It seems doubtful how far it is necessary to state the
extent of the nuisance, by showing how many feet in length and in breadth are
out of repair; as some authorities assert that it is requisite, Cro. Jac. 324.

2 Rol. Abr. 80, 81. Rep. temp. Hardw. 105, 106.316. Hawk. b. 1. c. 76.
s. SS, and others are expressly against it, Say. 167. 301.98. But as the
reason assigned for its insertion is, that the court may be able to judge with
certainty of the fine which they ought to impose, and as they do not at present
estimate the sentence from the formal statement on the record, it seems to be

the better opinion that it might be omitted; 2 Saund. 158, n. (7), though it is
certainly most prudent to introduce it, especially as the allegation as to the
extent need not be proved precisely as alleged. Where the road lies in two
parishes, an indictment against one of them for not repairing one side of the
road, must state that each parish was liable to repair ad medium filum viaº, and
not merely that a certain part of the way of a particular breadth was out of re
pair, and that the parties indicted were bound to amend it, Peake's Rep. 219.
6 Wentw. 409, in notes (B).
*-

When the indictment is against an individual, or a township, or class of per
sons not of common right bound to repair, the mode in which the defendant
became liable must be stated, 5 Burr. 2700. 2 Saund. 158, n. 9 (C). A
subdivision of a parish can only be liable by custom, prescription, or legisla
tive provision, and an indictment against the inhabitants of it must show spe
cially the liability of the inhabitants to repair, and that they have repaired, 5
Burr. 2700. 2 T. R. 513. Andr. 256. 5 M. & S. 260, and post, 573, as
to pleas; and in a late case where an indictment stated that a certain way
133: Commonwealth v. Newbury, 2 Pick.51; Commonwealth v. Hall, 15 Mass, R. 240; 2 Stark, Cr,
Pt. 693, and cases there cited.]
(A) [Towns, in Maine, are punishable by information for not opening public highways newly laid
out as well as for not keeping them afterwards in repair. State v. Kittery, 5 ğ. R.254.]
(B) [See Commonwealth v. North Brookfield, 8 Pick. R. 463.]
(C) lSee Kane v. People, 8 Wendell, 203.)
Wol. III.
2
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was an ancient common highway, and that a certain part, situate in an extra

parochial hamlet ought to repair it, it was held bad, as it did not allege that the
inhabitants of the hamlet were immemorially bound to repair, nor that the
hamlet did not form part of a larger district, the inhabitants of which were
bound to repair, 2 B. & C. 193. 2 D. & R. 388; and where a party is in
dicted for not repairing pavement before his house, his liability to repair must
be shown, 2 Ld. Raym. 922.

But if an individual be bound to amend a road

by reason of holding certain estates in fee simple, it is sufficient to aver that
he is liable by reason of the tenure of his lands, without adding, “as he and
[*572 ) all those who held the said lands for the time being, "from time whereof the
memory of man is not to the contrary, were used to do;” for the prescription
is necessarily implied in the estate of inheritance which he possesses, Co. Ent.
358.

Keilw. 52. pl. 4.

Hawk, b. 1. c. 76. s. 8.

But where the duty arises

from inhabitancy alone, it is necessary to state the usage, Keilw. 52. 2 Saund.
158, n. 9. And although Styles, 400, seems at first to oppose this proposi
tion, it appears from the construction put on it in 2 Saund. 158, n. 9, to be in
reality
repair
tenure
tenura

in its favor; for there the indictment stated that the party was bound to
by reason of his tenements, and was quashed only because the word
was not inserted. And it seems sufficient to state the liability ratione
terra, without adding sua, though it has been thought otherwise; be

cause the court will intend the tenure to be such as will make the defendant

chargeable, 2 Saund. 158, n. 9. 1 Ventr. 331. 1 Stra. 187. But the terms
ratione tenura should be adhered to, and no others, however similar their im

port may appear, substituted in their room; for the insertion of ownership and
proprietorship was holden insufficient to excuse the omission, 1 M. & S. 435.

Styles, 400. Agreeably to the distinction between a duty to repair arising
from tenure, and that which results only from inhabitancy, it has been holden,

that where the inhabitants of a division of a parish, as a district, township, or
hamlet, are indicted for not repairing, it is not sufficient to aver that from time
immemorial they ought to repair and amend it, but it ought to be stated that

the inhabitants of such district, from time whereof the memory of man is not
to the contrary, have used and been accustomed, and of right ought so to do ;
because the obligation does not exist at common law, but must arise from cus
tom or prescription, which should be stated on the record, 2 Saund. 158, m.
9. 5 Burr. 2700. 2 T. R. 11, see forms of indictment against a district or
township, post, 580 to 585. And in general, where a district less than a pa
rish is indicted, it must be expressly shown how the duty arises. 2 T. R. 513.
Andr. 276.

2 Saund. 158, n. 9.

Upon an indictment against the inhabitants of some other district than a

parish, or against an individual, if a prescriptive obligation to repair all public
roads within the district, be alleged, if it should appear that there is any road
within the township or other division which is not repaired by the township or
division, the variance would be fatal, unless the exceptions were specially al
leged, I Stark. 393. And if the indictment allege a division of the parish in
to particular districts, and aver a custom for each district to repair its own

roads, independent of the rest, if it appear that any one road within the parish
was repaired by the parish at large, the variance would be fatal, id.
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Plea.—If the defendant admits his liability to repair, and that the road is Pleas.
out of repair, and does not wish to defend, he must plead guilty, and pay a
nominal fine; he cannot move to quash the indictment on an affidavit that the

way is in repair, 2 Chit. Rep. 214. The case of highways is almost the only
instance in which the merits of a criminal charge cannot always be investiga
ted under the general issue. If there be any variance in the description of
the highway, the same may be taken advantage of under the general issue;
but if the description be too indefinite, being equally applicable to several
highways, advantage should be taken of it by plea in abatement, 1 Stark. Rep.
357.

When the obligation to repair is admitted, and the fact of the bad state

of the road alone is disputed, there can, of course, be no other plea than not
guilty. But it is where the defence is rested on a denial of the liability to
amend, that the question as to the form of pleading arises. When this is the
case it is settled, that if the defendants are those, who of common right ought
to repair, as the parish at large, they cannot throw the liability from themselves
upon any others by pleading the general issue, but must state the liability of
the other parties in *a special plea, ante, vol. i. 473, 474. 1 Mod. 112. 12 [ 573 ]
East, 192. 13 East, 95. Hawk. b. 1. c. 76. s. 9. 1 Ld. Raym. 725. 2 Saund.
159, n. 10. 1 T. R. 111. But this rule does not apply where the duty is
transferred by a public act of parliament, of which all are supposed to take
cognizance, 3 Campb. 222. and see 2 B. & A. 179. And the parish may
give in evidence under the general issue that the way is not public, ante, vol.
i. 473,474; and, in order to conduce to that point, may show that private indi
viduals have been accustomed to repair it, 2 M. & S. 262. And by a special
plea, the parish may rebut the prima facie obligation to repair, and show that
others are liable.

Thus where the parties really bound have been already

convicted of suffering the same road to be out of repair, the defendants may
plead the conviction, setting out the record and averring the identity of the
way in respect of which they are indicted, Sir T. Raym, 3S5. Trem. P. C.
206. Where, on the other hand, the defendants are charged as bound to re
pair from custom, prescription, or tenure, they may under the general issue
negative the duty thus alleged and throw the burden on the parish, or even on
a particular individual or district, Comb. 396. 1 Stra. 181, 2, 3, 2 Saund. 159

b. n. 10. And the reason of this distinction is, that the prosecutor must, in
order to support his charge, prove the defend:nts to be thus chargeable, and
therefore they are at liberty to disprove it by opposite evidence, 2 Saund. 159,
n. I0. ante, vol. i. 473, 4.

When different subdivisions of a parish have im

memorially repaired the highways within their respective limits, and the parish
at large is indicted, this prescription must be pleaded, because if, on verdict of
guilty or default, judgment be given against the parish, the judgment may aſ
terwards be given as evidence of the liability of the whole parish to repair,
Peak N. P. 219. See post, 574, as to evidence. But the effect of this pre
sumption may be avoided, if the districts in which the road in bad repair did
not lie, can show that they were not aware of the proceedings, and that the
defence was conducted without their knowledge or concurrence; in which
case the court will consider the indictment as in reality against that division

alone where the nuisance existed, and will permit the other divisions to plead
the prescription to any subsequent prosecution against the parish at large,
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Dougl. 421. 2 Saund. 159 b. n. 10. The form of the plea in such a case is
given, ante, vol. i. 475, 6, as extracted from 2 Saund. 159 b. n. 10. See also
post. On this plea issue will be joined, and, if the prescription be proved,
the parish will receive an acquittal, 2 Saund. 159 b. n. 10.

[*574 J

Every special plea must not only deny that the defendant is bound to repair,
but must state on whom the obligation lies, and *from whence it arises, 1 Sid.
140.

Carth.213.

2 Saund. 159, n. 10.

And even where a special plea is

unnecessary, and the whole defence might be given in evidence under the
general issue, if the defendant will unnecessarily plead specially that he is not
bound to amend, he must go further and state in whom the duty exists, id.
ibid. And it will be necessary to traverse the obligation which the indictment

alleges, 2 Saund. 159, n. 10. But where a parish is indicted for not repairing
a highway which they are bound of common right to preserve, they ought not
to traverse their own obligation to repair, but merely show the liability to be
thrown on others; for it is in this case, a traverse of a matter of law, and as

such, though often inserted, is demurrable, and should always be omitted, 1
Saund. 23. n. 5.

2 Saund. 159, n. 10. sed vide 1 B. & A. 348.

If the special plea throw the burden of repair on another, as in the case of
an indictment, as ante, 571, the reason of such other person's being liable to

repair, should be stated, and in a late case, 5 M. & S. 260, where an indict
ment was brought against a parish for the non-repair of a highway lying with
in it, a plea that the inhabitants of another parish have repaired, and been used
and accustomed to repair, and of right ought to have repaired, was held ill,
for the plea ought to have shown a consideration ; but where the inhabitants
of a parish pleaded that the inhabitants, of a particular district within the parish
were bound by prescription to repair all common ways situate within that dis
trict, save and except one common highway, within the said district, it was
holden that the plea might be supported, though it appeared that the excepted

highway was of recent date; and it was also holden, that in such a plea, it
was not necessary to state by whom the excepted highway was repairable;
and such a plea will be held good, although it does not state any consideration
for the liability of the inhabitants of that district, 1 B. & A. 34S. 1 Stark.
Rep. 393. See also, 5 Co. Rep. 60. 4 B. & A. 623. But this would be

otherwise, if the road is not within the parish.
Stark, on Evidence, Appx. to p. 669.

R. v. St. Giles, Cambridge,

5 M. & S. 260.

If the inhabitants of a parish plead that several included townships are bound
by prescription to repair the highways within them, and that part of the high
way in question is within one of those townships, and the residue within the
other, the plea must specify how much lies within one, and how much lies
within the other, 11 East, 304.

ºn.

and other

proceedings.

Replication, &c.—If the plea of the parish improperly concludes with a
traverse, the replication ought not to take issue upon it, but on the liability of
the parties to whom the duty is endeavored to be transferred, 2 Lev. 112.

Saund. 23, n. 5.

1

If the plea conclude to the country, the similiter may be

*
l
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immediately added, “and A. B. who prosecutes for our lord the king, doth

the like.” See ante, vol. i. 478. The proceedings may, "at any time, be
stayed on affidavit, and the certificate of two justices that the road in ques
tion is now in a good state of repair, and is likely so to continue, 3 Smith,

575. 1 Bla. Rep. 602. 295. But in the case in 2 Chit. Rep. 214, it was
decided that the defendant cannot quash the indictment on an affidavit that
the way is in repair, but that he ought to plead guilty, and pay a fine. The
affidavits must expressly state the probable continuance of the repair, 3 Smith,
575, and the prosecutor's costs must be paid up to the time when the defend
ant makes his submission, 1 Bla. Rep. 602, ante, vol. i. 691, &c.
The indictment may be removed by certiorari upon the usual affidavit, see
5 W. & M. c. 1 1. s. 6.

13 Geo. 3. c. 78. s. 24.

Removing
indictment

But it cannot be so re by certio
rari.

moved (except at the instance of the prosecutor, Cowp. 78), unless the obli
gation to repair come in question, id. A parish may remove the indictment
by this means, though it plead not guilty only, as the obligation to repair may
come in question.

3 M. & S. 465.

The facts necessary to be proved, will for the most part appear from the
preceding notes.

Any material variance in proof will be fatal.

As to the ev

idence in general, see 2 Stark. on Evidence, part iv. 662 to 673, and where
much of the following matter will be found collected (A). . Evidence to prove
a public highway consists usually in showing that the public have used and en
joyed the road, and then actual occupation of it without interruption for a con
siderable space of time, affords a strong presumption of a right to use it, and
a much shorter period of possession will suffice to indicate a right in the pub
lic, than to show that a private person has a title to the estate of which he is
possessed. The particular manner in which it has been used for some public
purpose, as for conveying materials for the repairs of other highways, 1 B. &
A. 63, or upon any occasion likely to attract notice, is very material, for such
instances of uses would naturally awaken the jealousy and opposition of any
private owner who was interested in preventing the acquisition of any right by
the public, and consequently, acquiescence affords a stronger presumption of
right than that which results from possession and use in ordinary cases (B).
See Stark. on Evidence, part iv. 666. Although the termini of a road afford
no conclusive evidence, as to its being a highway, 2 East, 375. 1 Camp.
262; yet the circumstances of its leading from one market town to another,
coupled with the user by the public, and without decisive evidence of interrup
tion and permission by a private owner, are conclusive as to the right of the
public. I Went. 189. Proof of repairs by the parish is strong evidence to

show that it is a public highway, 1 B. & A. 63; and evidence of repairs done
by a parishioner under an agreement with the parish, that he shall therefore be
excused his statute-duty, is virtual evidence of repairs by the parish, I B. &
A. 63. Evidence of reputation is admissible to prove that the way is public,
(A) [See also Roscoe's Dig. Cr. Ev. 455, 456; 1 Russell, 320 et seq.; Colden v. Thurber, 2 Johns.

R. 424; Stiles v. Curtis, 4 Day. 328 ; Canaan v. Green Woods Turnpike Co., 1 Conn. R. l ; The
People v. Lawson, 17 Johns. R. 277; Commonwealth v. Charlestown, 1 Pick. R. 180.]
(B) [See ante, 566 n. (A); Trotter v. Harris, 2 Jervis & Y. 285.]

Evidence.
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1 Went. 189; but evidence of this nature, arising post litem motam, is not ad
missible, 3 Camp. 344. So a verdict on an issue taken on a public right of
way, and finding it to be such, is afterwards evidence, 2 East, 355; although
such issue be taken in an action of trespass between private parties, and offer
ed in evidence to prove the fact between other parties in a civil action, id. If
a prescriptive obligation to repair all public roads within the district, be al
leged, proof must be given of such repairs within the division, and in such
case, it is unnecessary to prove that the road in question is an ancient road.
1 B. & A. 63.

2 T. R. 106; and see 1 Stark. Rep. 393.

On an indict

ment against an individual for not repairing a road which he was bound to do,
ratione tenura, the defendant must be proved to be the occupier of the lands,
in respect of which the obligation arises, since the law looks to the visible
occupier, and not to the owner, 1 Roll. 390, 1.60; and the prosecutor must,
in such case, also prove the prescription to repair by the defendants, or the
former occupiers having repaired, &c. See 5 Esp. Rep. 219. 2 Saund.
157, 160, n. 12.
As to what evidence may be adduced under the several issues, &c. see

ante, 572, 3.

Where a township is bound by prescription to repair all the

highways within it, it cannot be discharged without showing by evidence some

persons certain who are bound to repair the road; but where a township is
charged with a prescriptive obligation to repair a particular road, or an indi

vidual is charged ratione tenura, or ratione clausura, it is sufficient to nega
tive the special charge by proof that some others are liable, without fixing
upon whom in certain, 4 B. & A. 75. Stark. on Evidence, part iv. 671. An
acquittal upon a former indictment, for not repairing a highway, is not conclu
sive evidence, if it be evidence at all to discharge the defendant; it concludes
nothing as to the general liability, but only shows that the defendant was not
liable at the particular time laid in the former indictment (sed vide 1 B. & A.
63) (A), but a conviction in such case is conclusive as to the liability, un
less fraud can be shown, see Peake C. N. P. 219.

1 B. & A. 63.

As

against the parish at large the judgment is inconclusive, if the defence was
conducted by the inhabitants of a particular district, in which the indicted road
lay, without any notice to the rest of the parish, Dougl. 421. 2 Saund. 159,
n. So upon an indictment against a parish, consisting of several districts,
one of which pleaded a custom for the inhabitants of each of the three dis
tricts to repair their own roads independently of each other, which custom was

traversed, the prosecutor having upon the trial proved records of conviction of

the parish at large, upon not guilty pleaded for not repairing roads lying in the
particular districts, the defendants were permitted to adduce evidence that

such pleas were pleaded without their knowledge, 2 Campb. 494.

Upon an

indietment for the non-repairs of a road ratione tenura, it was held that an

award made under a submission by a former tenant of the premises could
neither be received as an adjudication, the tenant having no authority to bind
the rights of his landlord, nor as evidence of reputation having been made
post litem motam. 3 Campb. 444.
(A) [l Stark. Ev. (new ed.) 237 n. (1); Rex. v. Burdon, 5 Maulo & Scl. 392.]

º
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The surveyor of the parish is a competent witness for the prosecution, as
also for the defendants, 13 Geo. 3. c. 78. s. 69. an inhabitant of the parish

(even the prosecutor himself, I Stark. 357.) is a competent witness for the
prosecution, 13 Geo. 3. c. 78. s. 76. 3 Geo. 4. c. 126. s. 137, though not
so for the defendants, 1 B. & A. 66.

15 East, 474.

10 Mod. 150. where

upon an indictment for the non-repair of a road which lay in two parishes, the
obligation was laid to be ratione tenurae, it was held, that the inhabitants with
in the parishes were not competent witnesses on the part of the prosecution,
4 Mod. 48. A witness is competent to prove a road to be an highway, though
he has agreed to grant at an annual rent, a way across his own land, which
cannot be used unless the disputed road be established, Peak. Ca. 18. Upon
an indictment against a township, charging the inhabitants with the liability to
repair all roads within the township, an inhabitant of the adjoining township
of N. is competent to prove that the road which extended through N.-was a
public highway, Rex v. The Inhabitants of Pilling, Stark. on Evid. Appen
dix, to p. 673.
Of a view. It may frequently be requisite on the part either of the prose Of a view.
cutor or defendant, that the jury should have a view of the place indicted.
This cannot, it seems, be granted by the judges at the assizes, I Sess. Cas.

180. 2 Barnard, 214. ante, vol. i. 378, 483, but may be obtained by removing
the proceedings into the King's Bench by certiorari, which will, on proper af.
fidavits, be granted. We have already seen that the forms on this occasion

will be, in general, similar to those which are observed in civil proceedings,
ante, vol. i. 483.

New Trial. Although the trial of a prosecution for not repairing highways New trial.
is, in general, a mere contest respecting a civil liability, as the proceedings are
in form criminal, the court, after verdict for the defendant, will not grant a
new trial ; but, if the nuisance in question continues, the continuance will

form a distinct offence, for which he may be again indicted, 6 East, 315.
Ante, vol. i. 657 (A).
Judgment. As the object of this prosecution is not the punishment of the Judgment.
defendant, but the repair of the highway, it is not *indispensably requisite that [*575 J
he should be in personal attendance at the time judgment is pronounced upon
him, and where a district is indicted, this is of course impossible. 1 Salk. 55,
6.

Hawk. b. 2. c. 48. s. 17. ante, vol. i. 695, 6.

Where an individual has

been found guilty, he may obtain a rule to show cause why his personal ap
pearance may not be excused, on his agent's engaging to pay such a fine as
the court may assess; and if the prosecutor acquiesce, or no sufficient reason
to the contrary is shown, the court will make a rule absolute, and give the
judgment in the defendant's absence, vol. i. 696. The judgment against the
defendants usually is, that they should pay a fine and repair the nuisance, Bro.
Abr. Nuisance, 49. 8 T. R. 142, 3. But if a justice of the peace grant a
certificate that the road is now in good condition, the court will merely assess
(A) [The People v. Comstock, 8 Wendell, 549.]
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a small fine, as 6s. 8d. or 13s. 4d. 13 East, 164. 3 Smith, 575. 6 T. R. 635.
And if the certificate state that the way has since been diverted by the order
of two justices, and that so much of the old way as is retained is in repair, the
sentence will only be passed for the nominal penalty, 13 East, 166, 7. And,
therefore, to give a false certificate is an indictable offence as obstructing the
course of justice, and may be the subject of a conspiracy between the magis
trates and the persons who procured their assistance, 6 T. R. 619. Williams,
J. Highways, XII. Where an individual indicted for not repairing when
bound to do so ratione tenura, applies to the court to submit to a small fine,
on a certificate that the road is put in good repair, which is refused, and after
wards on the trial it appears that the repair has been actually effected between
the former request and the trial, the court will refuse to set a nominal fine,

unless the costs of the prosecutor are paid subsequent to the former applica
tion, 5 T. R. 272. Hullock, 553. By the 3 Geo. 4. c. 126. s. 110. where
the parish, &c. is indicted for the non repair of a turnpike road, the court are
to apportion the fine between the parish and the trustees or commissioners,
&c. The fine is not to be returned into the Exchequer, but paid to such per

sons as the court shall order, and applied to the repair of the road in question.
And if, after the conviction of a parish, the fine assessed be levied on indi
vidual inhabitants, those persons may complain at the special sessions, and the

justices there assembled are to cause a rate to be made, reimbursing them for
the money they have expended, 13 Geo. 3. c. 78. s. 47. An application for
this rate to be made ought to be made within a reasonable time after the fine

has been levied, and before any material change of the inhabitants; and the
court of K. B. refused a mandamus to the justices to make such a rate after
an interval of eight years, though applications had been from time to time
made to the magistrates below in the interval, who declined to make the rate,

on the ground that the parish at large had been improperly indicted and con
victed, the onus of repair being thrown by immemorial custom on an interior

district, and though so lately as the year before the application the magistrates
had ordered an account to be taken of the quantum expended upon the repairs
out of the money levied, 12 East, 366. But justice will not be satisfied with
a payment of the fine, for a distringas will be issued in infinitum, until the

road is put in a state of sufficient repair, 1 Salk. 359,
Costs.

Costs.

6 Mod. 163.

It is enacted by 13 Geo. 3. c. 78. s. 64. that it shall be lawful for

the court, before whom any indictment or presentment shall be tried for not

repairing highways, to award costs to the prosecutor to be paid by the defend
ants, if it appear to the court that the defence was frivolous, or to the defendants
to be paid by the prosecutor if the court shall think that the prosecution was
vexatious, ante, vol. i. 828, 9. Under this clause, the application must be

made to the judge who tries the indictment, and, if this be omitted, the King's
Bench will not afterwards interfere, 5 T. R. 272. But no precise form of
certificate seems to be necessary, and if it stated on the back of the record
that the defence was frivolous, this will suffice, without proceeding to award
[*576 | costs to the prosecutor, "6 T. R. 344. The sessions before whom a parish
is acquitted upon the trial of an indictment for not repairing a highway, may,
by their order, award C. and E. to pay costs to the parish, although the name
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of C. and E. be not on the back of the indictment, and although the indict
ment originated in a presentment of A. and B. constables, whose names are
on the indictment; and it is enough if the order is entitled as in the prosecu
tion of C. and E. without showing further that C. and E. are prosecutors;

neither need it appear on the face of the order that the indictment was tried,
iſ that appear by the record of the proceedings; and the order is good in form
if it be for the payment of the costs to the solicitor of the parish, 4 M. & S.
203. If a surveyor of a parish conduct or defend a proceeding in its name,

and with its concurrence, he may charge the sums in his account, which he
has been obliged to disburse, 13 Geo. 3. c. 78. s. 65. And it has been hol
den, that if a justice of the peace indict for a road being out of repair, and the
defendant removes the proceedings by certiorari, the magistrate will be enti
tled to his costs under 5 & 6 W. & M. c. 11. s. 3, as a party grieved by the
nuisance, 5 T. R. 33. Several persons were held entitled to costs under the

5 W. & M. c. 11. as prosecutors of an indictment removed by certiorari, one
as constable of the manor within which the highway lay, the others as parties
aggrieved, they having used the way for many years in passing and re-passing
from their homes to the next market town, and being obliged by reason of the
want of repair, to take a more circuitous route, 3 M. & S. 465.

As to where

the court will impose more than a nominal fine when costs have not been paid,
see 5 T. R. 272.

Ante, 575.
—cº-

-
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Indictment

Surrey, (to wit.) The jurors for our lord the king, upon their oath pre
sent, that on, &c. (c) there was, and from thence hitherto there hath been, and
still is (d), a certain common and public king's highway (e), leading from A.
in the county of S. towards and unto B. in the same county (f), for all the

for not re

ſiege subjects of our said lord the king, to gé, return, pass, and re-pass, ride,

highway
(b).

and labor, on foot and on horseback, and with their horses, coaches (g), carts,
and carriages (h), in and along the same, at their free will and pleasure (i), and

(k) that a certain part of the same common and public highway, situate lying,
being in the parish of G. in the county of Surrey aforesaid, extending from a
(b) See other precedents against a parish, Cro.
(e) The term “highway” would suffice, ante, 570.
C. C. 8th edit. 307, 8, 9,320.” 4 Went. 162. 170. 3 T. R. 265. 2 Saund. 158, n. 4.
(f) It does not seem to be necessary, though
174, 179. 184, 6 Wentw. 406 to 410, 4 Burr. 2030.
692 to 701. and the general note, ante, 565 usual, to state the termini, ante, 570, but see forms
to 576.

sº

of stating them, Cro. C. C. 8 h edit. 307, 8, 321.
(g) The word “coaches” is usually inserted,
was first out of repair, but the precise day is not though they came into use long since time of le
(c) This should be some day when the highway

material.

gºl memory. Chitty App. Law, 118. If the indict

(d) The allegation in the older precedents was
thus, “that there now is, and from time whereof
the memory of man is not to the contrary, there was,
a certain, &c." but this allegation is unnecessary
and injudicious, ante, 570, and see Cre. C. C. Sth
ºdiº. 321. Sometimes the form runs, “that long
before and at the time of the commencement of the

ment state that the way was immemorial, it would
be prudent to omit the word “coaches.”
(h) See post, 592.

nuisance hereinafter inentioned, there was and of

"ght ought to have been, and still of right ought to
be, a certain common, &c.”
Wol. III.

3

(i) If the way be public only at particular times
of the year, the same should be stated according

ly. , 4 Campb. 189. Post,592.
(k) It is not necessary that the indictment should
contain the statement of a further presentment.

against in
habitants

of parish
pairing a
coinino.il
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, to a certain bridge called

(l), and containing

in length, divers, to wit, one hundred and twenty yards, and in breadth, di
vers, to wit, fifteen feet (m) on the said, &c. (n) was, and from thence until
the day of the taking of this inquisition, at the said parish of, &c. hath been
and still is very ruinous, miry, deep, broken, and in great decay for want of
due and necessary reparation and amendment of the same, so that the liege
subjects of our said lord the now king, in and along the same way, with their
horses, coaches, carts, and carriages, could not, during the time aforesaid,
nor yet can go, return, pass, repass, ride, and labor, without great danger of
their lives, and the loss of their goods, to the great damage and common nui
sance of all the liege subjects of our said lord the king, in and along the same
way, going, returning, passing, repassing, riding, and laboring, and against the
peace of our said lord the king, his crown and dignity, and that (o) the inha
bitants of the said parish of G. in the said county of Surrey, the said common

and public king's highway, so being ruinous and in decay as aforesaid, during
all the time aforesaid, of right ought to have repaired and amended, and still of
right ought to repair and amend, when and as often as it should, or shall, or
may be necessary.
Second
count.

[When there is any doubt as to the termini of the road, or any other part
of the facts, then counts may be added, varying the description as in 4 Wentw.

170, 1, and in that case it may be prudent to add a general count, omitting
any statement of the termini, either of the road or of the parts out of repair,
and merely stating that there was a highway in the parish, and that the same
being of such a length and breadth, was out of repair.]
Present
ment of a

[Precedents of these presentments are given ante, vol. ii. 9 and 10.

The

prescribed by 13 Geo. 3. c. 78. s. 24. and sche

judge or

forms are in a great measure

justice of
the peace

dule No. 32. See also other precedents referred to in the notes.]

of a high
way being
out of re

pair, and
obligation
of the par
ish to re

air, under
3 Geo. 3.

*That long before and at the time of the commencement of the nuisance
hereinaſter mentioned, there was, and of right ought to have been, and still is,

and of right ought to be, a certain common and public king's highway, leading
from that part of the parish of St. A. the less, in the city of B. and county of

the same city, which lies near to a certain place then called the lime-kilns,
[*578 ) unto a certain place called and known by the name of D. square, in that part
of the parish of C. which lies in the county of G. for all the liege subjects of
our
said lord the king, with their horses, coaches, carts, and other carriages,
For not re
pairing a
to go, return, pass, repass, ride, and labor at their will and pleasure; and that
rt of
a great part of the said parish of C. is situate in the city of B. and county
ighway
c. 78.

(1) It is usual though unnecessary to state the
termini or the part of the road out of repair, ante,
570, 1. See forms which state it, Cro. C. C. 8th
ed. 308,309, 321. 4 Wentw. 162, 171, 179, 184.
6 Wentw. 406, and forms which do not contain the
statement, Cro. C. C. 8th ed. 307. 4 Wentw. 170,
175. 2 Stark. 694. The form of presentment giv

(m) It does not seem to be absolutely necessary
to state the length and breadth, see ante, 571, but it
is prudent to state thern, ante, 571, see forms Cro.
C. C. 8th ed. 307, 308, 321.

(n) The day first named.

(o) The introduction of this allegation, with a

further presentment, is unnecessary, and the in
en in the stat: 13 Geo. 3. c. 78. contains the ter dictment may be," and that the inhabitants,” &c. as

mini, and therefore it may be advisable in general to
state them when they can be readily ascertained.

in this form
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situate in a
of the same city, and the residue of the same parish is situate in the said parish
lies
county of G. and that a certain part of the said king's common highway, which
in two
situate, lying, and being in that part of the said parish of C. which lies in the counties,
against the
said county of G. commencing opposite to a certain public-house, called and whole par
known by the name and sign of, &c. situate in that part of the said parish of ish (P):
C. which lies in the said county of G. near to a certain place called K. and

extending towards D. square aforesaid, and containing in length one thousand
and five hundred feet, and in breadth ſourteen feet, on, &c. and continually af
terwards, until the day of the taking of this inquisition, at that part of the
said parish of C. which lies in the said county of G. was and yet is very ruin
ous, miry, deep, broken, and in great decay for want of due reparation and
amendment of the same, so that the liege subjects of our said lord the king,
in and through the same part of the said way, so as aforesaid being in decay,
with their horses, coaches, carts, and other carriages could not, during the
time last aforesaid, nor yet can go, return, pass, repass, ride, and labor, as they
ought and were wont to do, without great danger of their lives, and the loss
of their goods, to the great damage and common nuisance of all the liege
subjects of our said lord the king, in and through the same way, going, return
ing, passing, repassing, riding, and laboring, and against the peace of our
said lord the king, his crown and dignity; and that the inhabitants of the said
parish of C. in the city of B. and county of the same city, and the inhabitants
of the same parish of C. in the said county of G. the said common and public
king's highway, so being ruinous and in decay as aforesaid, *during all the time [•579 J
aforesaid, ought to have repaired and amended, and still of right ought to re
pair and amend, when and as often as it should or shall or may be necessary.

That on, &c. and during all the time hereinafter mentioned, there was and
still is a certain common and ancient king's highway, leading from the town of
M. in the county of N. unto the town of C. in the county of D. used for all
the liege subjects of our said lord the king and his predecessors, with their
horses, coaches, carts, and carriages, to go, return, pass, ride, and labor, at
their free will and pleasure, and that a certain part of the said king's common
highway, situate, lying, and being within the parish of H. in the county of D.
beginning at a brook called S. B. and so continuing towards the said town of
C. for the length of one hundred and ninety-eight yards, and containing one

hundred and ninety-eight yards in length, and ten yards in breadth, and a certain
other part of the said king's highway, situate within the said parish of H. be
ginning twenty-two yards southward from the sixth milestone, leading from M.
to C. and so continuing towards the said town of C. and containing three
hundred and seventy-four yards in length, and ten yards in breadth, and also
a certain other part of the said king's highway, situate within the said parish of

H. beginning at one hundred and eighty yards northward, from a bridge called
D. L. bridge, and so continuing towards the said town of C. for the length of
one hundred and thirty-two yards, and containing one hundred and thirty-two
(p) The indictment must be against the whole 1. is defective. This is framed

according to the

parish, and not against that part only which lies suggestions in 5 T. R. 506.
in the county where the way is out of repair, 5 , (q) See the two last precedents and notes, and
T. R. 498. 'ri. form in Cro. C. C. 8th ed. 320, the general notº, ante, 565 to 576.

Indictment

against a
parish for
not repair

ing three
distinct
arts of a

º
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yards in length, and ten yards in breadth, on, &c. and continually afterwards
until the day of taking this inquisition at the said parish of H. were and yet
are very ruinous, miry, deep, broken, and in great decay, for want of due re
paration and amendment of the same, so that the liege subjects of our said
lord the king, passing and travelling through the same way, with their horses,
coaches, carts, and carriages could not, during the time aforesaid, nor yet can,
go, return, pass, ride, and labor, without great danger of their lives, and the

loss of their goods, to the great damage and common nuisance of all the liege
subjects of our said lord the king, passing through that way, and against the
peace, &c. and that the inhabitants of the said parish of H. the said parts of
the said highway, so as aforesaid, being in decay, ought to repair and amend,
when and as often as the same shall be necessary.

ſº
|
gainst in

* [Commencement as ante, 576.] That on, &c. there was, and from thence

habitants of

hitherto there hath been and still is, a certain common and ancient pack and

parish for
not repair
ing an an

prime way (r), leading from the village of L. in the county of S. to the village
of D. in the same county, for all the liege subjects of our lord the king and

cient horse
and foot

his ancestors, on horseback and on foot, to go, return, pass, repass, ride, labor,

way, called
a pack
and prime
way (s).

and drive their cattle, at their free will and pleasure; and that a certain part of
the same common pack and prime way, situate, lying, and being within the
parish of G. in the county aforesaid, containing in length three hundred yards,
and in breadth five yards, on, &c. and continually afterwards, until the day of
the taking of this inquisition, at, &c. was, and yet is very ruinous, miry, deep,
broken and in great decay for want of due reparation and amendment of the
same, so that the liege subjects of our said lord the king, in and by the same
way, with their horses and cattle, could not, during the time aforesaid, nor yet
can, go, return, pass, repass, ride, and labor, as they ought and were wont to,

without great danger of their lives, and the loss of their goods, to the great
damage and common nuisance of all the liege subjects of our said lord the
king, through the same way in going, returning, passing, repassing, riding, and
laboring, and against the peace, &c. And that the inhabitants of the said
parish of G. in the county aforesaid, the same common pack and prime way
so as aforesaid being in decay, ought to repair and amend, when and so often
as it should or shall be necessary.
Against a
particular
division of

a parish for
not repair
ing a high
way (t).

That on, &c. and long before, there was, and from thenceforth continually
hitherto there hath been and still is, a certain common king's highway, leading
from H. in the West Riding of the county of Y. towards and unto H. in the

West Riding aforesaid, used for all the liege subjects of our said lord the king,
to go, return, pass, and repass, on foot and on horseback, and with cattle, carts,
and carriages, at their will and pleasure, and that a certain part of the said
common king's highway, situate and being in that part of L. which lies within
(r) See form, Cro. C. C. 8th edit. 307, 8.
(s). So called because it is a footway, which

(t) See a general precedent, and the notes, ante,
576, 577.

4 Wentw. 160. 157. 178. 184.

Cro.

was the prime or first kind of path, and is a horse C. C. 320, 1 B. & A. 348, and general note, ante,
or pack way also, Co. Lit. 56. See the general 565 to 576, and as to the necessity of showing the
precedent and notes, ante, 576, 7, and the general obligation to repair, see 2 T. R. 513. Andr. 256.
*ote, ante, 565 to 576,
2 Saund. 158, n. 9, and general note, ante, 57.1.
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the constablery of Q. in the parish of A. in the riding aforesaid, beginning at
M. in the parish aforesaid, in the riding aforesaid, and extending from thence
to a certain place called D. and containing, in length, divers, to wit,
yards,
and in breadth, divers, to wit,
feet, on, &c. and from thence continually
until the day of taking this inquisition, at that part ef L. aforesaid, “which lies [*581 )
within the constablery of Q. aforesaid, in the parish aforesaid, in the Riding
aforesaid, was, and still is, very, &c. [describe the state of the road as in the
precedent, ante, 577, and that within the parish of A. aforesaid, in the riding
aforesaid, from time whereof the memory of man is not to the contrary, there
have been and still are, divers townships, districts, divisions, and places,
whereof that part of L. aforesaid, which lies within the constablery of Q.
aforesaid, during all the time last aforesaid, hath been and still is one,"and that
the inhabitants of that part of L, which lies within the constablery of Q. afore
said, in the parish aforesaid, from time whereof the memory of man is not to the
contrary (u), have repaired and amended, and have been used and accustomed
to repair and amend, and of right ought to have repaired and amended, and
still of right ought to repair and amend, when and so often as it hath been or
shall be necessary, such and so many of the common highways, situate and
being within that part of L. aforesaid, which lies within the constablery of Q.
aforesaid, as would otherwise be repairable and amendable by the inhabitants
of the said parish at large, and that the said part of the same common highway
hereinbefore mentioned to be ruinous, deep, miry, broken, and in decay as afore
said now is, and during all the time when the same part of the said common
highway is above alleged to be ruinous, deep, miry, broken, and in decay as
aforesaid, was a common highway, which, but for the said prescription or (w)
usage would be repairable and amendable by the inhabitants of the said parish
of A. at large ; and that by reason of the premises, the inhabitants of that
part of L. which lies within the constablery of Q. aforesaid, in the parish
aforesaid, during all the time last aforesaid,ought to have repaired and amend
ed, and still ought to repair and amend the same part of the said common
highway, so being ruinous, deep, miry, broken, and in decay as aforesaid, when
and so often as it hath been and shall be necessary.

[The second count states the prescription, thus :] That within the parish

Second
count.

of A. aforesaid, in the Riding aforesaid, from time whereof the memory of man
is not to the contrary, there have been and still are divers townships, districts,
divisions, and places, whereof that part of L. which is within the constablery
of Q. aforesaid, during all the time last aforesaid, hath been and still is one;
and that the inhabitants of the said several and "respective townships, districts, [*582 )

divisions, and places respectively, from time whereof the memory of man is
not to the contrary have repaired and amended, and have been used and accus

tomed to repair and amend, and of right ought to have repaired and amended,
and still of right ought to repair and amend, independent of each other, when

and so often as it hath been or shall be necessary, such and so many of the
several and respective common king's highways, respectively situate and being
within the said respective townships, districts, divisions, and places as would
(*) As to the necessity for showing the obligation to repair, see ante, 571.

(w) Quº, if this should not be in the con
junctive, “and.
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otherwise be repairable and amendable by the inhabitants of the said parish
of A. at large.

..º.
[Commencement as ante, 576.] That on, &c. next after the making and
airing .
º, passing of a certain act of parliament passed in the 19th year, &c. entitled
-

-

-

-

-

fº “An act for repairing and widening the road, &c. to, &c.” [set out the title of
of parish ex-

-

-

º: the act, J. P. &c. [here set out the names] being sixteen of the trustees ap

::::::
emºted by

:...''”

-

pointed by the said act to put the same into execution, at a meeting held on,
&c. at, &c. made an order that the said road from S. to W. being part of the
road by the said act directed to be ordered, altered, widened, turned, and re
paired, and part thereof being in S. parish in the same act mentioned, should
be forty feet wide, &c. [state the terms of the order.] And the jurors, &c.
do further present, that at another meeting of the said trustees, held on, &c.
it was ordered that the footway should be on the West side of the road through
S. Parish, &c. [state the terms of the second order.] And the jurors,
&c. do further present, that afterwards, to wit, on, &c., the said road
in the said orders mentioned, in such part thereof as was and islying in

the said parish of S. was in pursuance of the said order made and perfect

º

ed, and then and there, by virtue of the said orders respectively and of the
said act, became and was and ever since hath been a common public king's
highway for all the king's subjects, with their horses, coaches, carts, and car
riages to go, return, pass, repass, ride, and labor, at their free will and pleas
ure, and that afterwards, to wit, on, &c. a certain part of the said common
king's highway in S. parish, in, &c. aforesaid, [particularly describing it, J
and continually from that time was and is ruinous and out of repair; and that
the inhabitants of the said parish of S. (except the inhabitants of the township
of S) ought to repair and amend the same, when and so often as shall be
necessary. And the jurors, &c. do further present, that on, &c. aforesaid,
there was and yet is a certain common king's highway leading from, &c.

{ *583 ] aforesaid, "to, &c. aforesaid, for all the liege subjects, &c. [as before, and that
a certain part of the said common king's highway, situate and being in S. par

ish, [particularly describing it, on the said, &c. of and continually from
that time until, &c. was and yet is very ruinous and out of repair. And that
the inhabitants of the parish of S. (except the inhabitants of the township of
S. who are exempted from the repair thereof, by virtue of an act of parlia
ment passed in the 19th year, &c.) ought to repair and amend the same,
when and as often as shall be necessary, &c.

ë.'.

[Commencement as ante, 576.] That on, &c. there was, and from thence

º: .." hitherto hath been, and still is a king's common highway leading from the mar
Ky).

ket-town of C. in the said county, towards and into the market-town of S. in
the county of Y., used for all the liege subjects of our said lord the king and of
his predecessors, with their horses, coaches, carts, and other carriages, to
go, return, pass, repass, ride, and labor at their free will and pleasure, and
that at a certain part of the said king's common highway, situate, lying and be
(r) This indictment was held good on demur- 413. Ante, 580, and the general precedent and
rer, see 2 T. R. 106. See
precedent and notes, ante, 576, and the general note, ante, 565 to
notes, ante, 576, and general note, ante, 565 to 576. 576.

Fº

(y) See precedents, 4 Wentw. 160, 6 Wentw.
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ing in the township of T. in the county of L. aforesaid, being at a certain
bridge there called Kirkbridge, and ending at a certain place there called Lan
cashire Gill, containing in length two thousand two hundred yards, and being
of the breadth of three yards, on, &c. and continually afterwards, until the day

of the taking this inquisition, was and still is in great decay for the want of
due reparation, amendment, and enlargement of the same, so that the subjects
of our said lord the king passing and travelling through the same with their
horses, coaches, carts, and carriages, could not during the time aforesaid, nor
yet can go, return, pass, repass, ride, and labor without great danger, to the
great damage and common nuisance of all the liege subjects of our said lord
the king, passing through the same way, and against the peace of our said
lord the king, his crown and dignity. And that the inhabitants of the said
township of T. in the said county of L. from time whereof the memory of man
is not to the contrary, have repaired (z) and amended, and have been used and
accustomed to repair and amend, and of right ought to have repaired and

amended, and still of right ought to repair and amend the said highways so
in decay as aforesaid, when and so often as it hath been and shall be neces
sary (a).
J
*That before and upon, &c. there was, and continually from thence hither [*584
Against the

to hath been and still is, a certain common and public king's highway leading

inhabitants
of a town

from, &c. to, &c. used for all the liege subjects of our said lord the king, with ship for not
a
their horses, coaches, carts, and carriages to go, return, pass, ride, and labor, repairing
road made
act of
at their free will and pleasure, and that a certain part of the said king's highway, byarliament
situate, lying, and being in the township of, &c. being in the corner of a certain {.
field in the said township, called, &c. in the occupation of, &c. and extend

ing from thence to the corner of a certain lawn in the said township, belonging
to one, &c. and containing in length 242 yards, and in breadth 8 yards, on,

&c. aforesaid, and from thence continually afterwards, until the day of taking
this inquisition, at the township aforesaid, in the county aforesaid, was and yet
is very ruinous, miry, deep, broken, and in great decay for want of due repar
ation and amendment of the same, so that the liege subjects of our said lord

the king through the same way with their horses, coaches, carts, and wag
gons, could not, during the time aforesaid, nor yet can go, return, pass, ride,
and labor without great danger of their lives and the loss of their goods, to the
great damage and common nuisance of all the liege subjects of our said lord

the king, through the same way going, returning, passing, riding, and labor
ing, and against the peace, &c. and that the said inhabitants of the said town

ship of, &c. in the county aforesaid, the common highway as aforesaid so as
aforesaid being in decay, ought to repair and amend when and so often as it
shall be necessary (c).
-

Against the

That before the day of taking this inquisition, by a certain act of parlia inhabitants
(z) See 5 Burr. 2702. Ante, 571.
ral precedent and notes, ante, 576, and 'general
(a) The liability appears not to be sufficiently note, ante, 565 to 576.
See
(c) If a public act of parliament created the
5 Burr. 2700. 2 T. R. 11. 2 Saund. 158, n. 9. liability, this conclusion might suffice, but other
Ante, 571, 2.
wise it ought to state the liability of the township

stated in 4 Wentw. 160, and 6 Wentw. 413.

(b) From the MS. of a barrister. See the pre
cedents and notes, ante, 580 to 584, and the gene

more specially, as ante, 580, 58ſ.
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ment made in the parliament of our lord the now king, at a session thereof

repairing a holden at Westminster in the tenth year of his reign, intitled “An act for
..". dividing and inclosing such of the open parts of the district called the Forest
... of Knaresborough in the county of York, as lie within the eleven constable
(3. acts ries thereof, and for other purposes therein mentioned,” it was (amongst other
things) enacted, that C. D., E. F., &c. and their successors to be nominated

and appointed in manner thereinafter mentioned should be, and they were
thereby appointed, commissioners for setting out, dividing, assigning, and allot
ting all the open commonable grounds and waste lands within the said eleven

[*585 J constableries, and for putting the said act "in execution, and that the said
commissioners, or any three or more of them should, and they were thereby
required, to set out and appoint, &c. [state the clauses in the act applicable to
the case,] (e) as in and by the said act, reference being thereunto had, will
more fully and at large appear. And the jurors aforesaid, upon their oath
aforesaid, further present, that after the making of the said act, and before
the day of the taking of this inquisition, that is to say, by a certain other act
of parliament made in the said parliament at a session thereof holden at
Westminster in the 14th year of the reign of our said lord the now king,
intitled “An act to amend an act passed in the tenth year of the reign of his
present majesty, intitled “An act for dividing and inclosing such of the open
parts of the district called the Forest of Knaresborough in the county of
York, as lie within the eleven constableries thereof, and for other purposes
therein mentioned,” it was (amongst other things) enacted [setting out the
material part of act, as in and by the said last-mentioned in part recited act,
reference being thereunto had, will more fully and at large appear.
And the jurors aforesaid, upon their oath aforesaid, further present, that
afterwards, and after the making and passing of the said several acts of par

liament, and before the day of the taking of this inquisition, to wit, on, &c.
at, &c. the said C. D., E. F., &c. in the said first in part recited act men
tioned respectively, pursuant and in obedience to the said several acts, took
upon themselves the execution of the several powers and authorities reposed
in them in and by the said several acts, as such commissioners as aforesaid.
And the jurors, &c. further present, that after the making and passing of the
said several acts, and after the said commissioners had taken upon them the
execution of the powers and authorities so vested in them by the said several
acts as aforesaid, and immediately after the said commissioners had made
the aforesaid division and settled all the said several allotments pursuant to
the directions of the said acts, to wit, on, &c. at, & c. they the said commis

sioners did form and draw up, and cause to be fairly engrossed on parchment,
and did duly execute under their hands and seals, a general award or instru
ment, in manner and form as was by the said first in part recited act directed,
and by their said general award, amongst other ways and roads therein set
out and appointed, did also set out and award, and did award the same to be
for ever carriage roads, a certain part of the said open commonable grounds
and waste lands called —, beginning at
and leading westward to
(d) As to the necessity for setting out other
(e) As to the statement of the statute and en
parts of act, 1 M. & S. 435, see precedent, 2 Stark, actments, see ante, vol. i. 275, &c.
698,
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—, and a certain other part, &c. beginning at — and leading "south
, which said two roads, in pursuance of the powers given to the
said commissioners by the second act, they the said commissioners did there
ward to

by award to be made and kept in repair by the said inhabitants and occupiers
of lands and tenements within the township of —, and did thereby award
that the roads should be called by the names above mentioned as by the said
award, reference being thereunto, had, will more fully and at large appear,
And the jurors, &c. further present, that the said last-mentioned roads were
and are roads leading into, through and adjoining the said allotments in the said

second act mentioned, to wit, at the township of

aforesaid.

* * : *:A
-*

* * * ::
s:

- -

-

And the

jurors, &c. that a certain part, to wit,
yards in length and — yards in
breadth of the said carriage roads so set out and appointed to be carriage roads
forever as aforesaid, afterwards, and after the making of the said award of the
said commissioners in manner and form aforesaid, and after the said roads had
been completed, made and found as required by the said act, to wit, on, &c.
and from thence continually until the day of the taking of this inquisition, to
wit, at the township of
aforesaid, in the county aforesaid, were and still

are miry, ruinous, broken, and in great decay for want of the due repara
tion and, amendment of the same, so that the liege subjects of our said lord
the king by themselves and with their horses, coaches, carts and carriages

***

*

* *,

*,

could not, during all the time aforesaid, nor yet can, go, return, pass, ride
and labor, without great danger of their lives and the loss of their goods, to

the great damage and common nuisance of all the liege subjects of our said
lord the king through the same carriage roads going, returning, passing, riding
and laboring, contrary to the form of the acts of parliament aforesaid, and
against the peace of our said lord the king, his crown and dignity, and that
the inhabitants and occupiers of lands and tenements within the said town
ship of
, in the county of — aforesaid, the said carriage roads, so as
aforesaid being in decay, by force of the said several acts, and by virtue of

* :

*

* * * * ** * *

the said general award, so in pursuance thereof by the said commissioners
made as aforesaid, ought, during the time last aforesaid, to have repaired and
amended, and still ought to repair and amend, when and so often as it hath
been or shall be necessary.
* ** *
-

--

-

[•587 J
*Cumberland. That from time whereof the memory of man is not to the Against
the
contrary, there was and has been a certain ancient and common king's high

mayor, &c.

way, leading from a certain village called B. in the said county of C. into a

of Carlisle,
for not re

certain lane called S. lane, in the parish of S., in the city of C. in the said
county, for all the liege subjects of our said lord the king and his predeces
sors, kings and queens of this realm, by themselves, and with their horses,

which they

coaches, carts and carriages to go, return, pass, repass, ride, and labor, at

considera
tion of tolls

their will and pleasure, and that a certain part of the king's highway, contain
ing in length
yards, and in breadth — feet, and lying in a certain
street called Black Friars Street, in the parish of St. Cuthbert aforesaid, in
the city of Carlisle aforesaid, on, &c. and continually from thence afterwards

until the day of the taking of this inquisition, at the said city of C. and county
(f) see precedent, 4 Wentw.157, and another - for showing the liability see ante, 571, 2, and the
form, id. 178, which seems not to state the tolls precedents and notes, ante, 580, &c.
. .;
and liability sufficiently fully; as to the necessity
… - * >
Wol. III.
4
º

º
highwa
are bound

to repair in
(f).
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of C. was and yet is miry, ruinous, broken, dirty, and in great decay, for want
of the due reparation and amendment of the same, so that the liege subjects of
our said lord the king through the same way, by themselves and with their
horses, coaches, carts and carriages, could not, during the time aforesaid, nor
yet can, go, pass, repass, ride and labor, without great danger of their lives
and loss of their goods, to the great damage and common nuisance of all the
liege subjects of our said lord the king through the same way going, return
fl. ing, passing, repassing, riding and laboring, and against the peace, &c. And
poration
that the mayor, aldermen, bailiffs and burgesses of the city of Carlisle afore
tº: said, by reason of their being entitled to and taking and receiving of certain
•rs of tolls tolls for the passage of cattle and loaded carriages through the said city of
Carlisle during all the time aforesaid, the common highway aforesaid, above

particularly mentioned and described (so as aforesaid being in decay) have
been accustomed to repair and amend, and of right ought to have repaired
and amended, and still of right ought to repair and amend, when and as often
as occasion hath required, and have not done it, &c. [There were two other
counts like the first, for other parts of the highway.]

*i. *

[Same as the general precedent, ante, 576, to the asterisk, and then proceed

individua

-

-

-

bound to re-ed thus :] And that A. B. late of, &c. esquire, ought, by reason of his tenure
!..." of certain lands, situate, lying, and being in the said parish of , in the
county aforesaid, to repair and amend the said highway, so being ruinous and
in decay as aforesaid, when and as often as it should or shall or may be neces
sary.

.* in
form.

--

[Same as the general precedent, ante, 576, to the asterisk, and then proceed
as follows :] And that C. D. late of, &c. by reason of his tenure of certain
lands and tenements called, & c. lying and being in the said parish, ought to

repair and amend that part of the highway aforesaid, so as aforesaid being

º,

ruinóus, miry, deep, broken, and in decay, when and so often as there should
be occasion and need, as the said C. D. and all those who held the said lands
and tenements for the time being, from time whereof the memory of man
is not to the contrary hitherto were used and accustomed, and of right ought
to do, and the said C. D. still of right ought to do, and that the said C. D.
hath not yet done the same, &c.
.
.
. . ..

º
**

-

-

-

-

-

ſ ºs ]
alns

*.

º

*That A. B. late of, &c. and C. D. late of, &c. and long
-

-

-

-

-

-

-

-

before were and
-

tºn still are scavengers within the said parish, in the county aforesaid, duly elected

*:

by the inhabitants of the said parish diligently to supervise, order and direct
º

***
(amongst other things belonging to their office in that behalf) that all the high
(i).
ways, streets and lanes in the said parish, in the county aforesaid, should be
cleansed of dirt and filth, and during the whole time aforesaid, did take upon
themselves the said A. B. and C. D. the said office of such scavengers as
-

-

-

-

-

º

*

* *

-

(g) As to the requisites of this indictment, see an- and rakers, and consequently any breach of such
te, 571, 572, and precedents, Cro. C. C. 8th edit.
913.

Cro. C. A. 400.

(i) From Cro. C. C. 538. 7th edit. This indictment, and the following, are framed upon 2 W. &
M. c. 8. s. 5. which directs the duty . scavengers

obligation, will subject the offender to an indict
ment, unless by the terms of the act he be other
wise punishable. See 2 Hale, 171. Bac. Abr.
Indictment, E. Cro. C. C. 8th edit. 33.
-

-" -

*

-

*-

.. . .

.
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aforesaid, and that during the time they the said A, B, and C. D. were such,
. . scavengers, to wit, on the same, &c, aforesaid, and on divers other days and
times as well before as afterwards, divers large quantities of dirt and filth were,
put, placed and laid in and upon the said ways, streets and lanes by persons to
the jurors aforesaid as yet unknown, nevertheless the said A. B. and C. D.

the duty of their office in this respect neglecting, on the said, &c. and on the
said other days and times respectively at, &c. aforesaid, the common highways,
streets and lanes aforesaid, did not cleanse or cause to be cleansed of the dirt.

and filth aforesaid, but then and on the said other days and times respectively,
did unlawfully and contemptuously permit and suffer, and still do permit and
suffer the said dirt and filth to be, lie and remain in the said common highways,
streets and lanes within the parish aforesaid, in the county aforesaid, to the
great damage and common nuisance, as well of all the liege subjects of our
said lord the king there inhabiting and residing, as of all other the liege sub

jects of our said lord the king there passing, repassing and laboring, in con
tempt, &c. to the evil example, &c. and against the peace, &c. (k).
-: *

-

That T. L. late of, &c. on, &c. and long before, was and yet is one of the Indictment
against a
rakers for the liberty of Saffron Hill, Hatton Garden, and Ely Rents, within raker for
neglecting
the said parish, and during the whole time aforesaid, did take upon himself to to cleanse
streets
execute the office of raker of the streets, lanes, alleys and passages within the the
(l).
same liberty; and that during the time he the said T. L. was such raker as
aforesaid, to wit, on the same, &c, aforesaid, and, on divers other days and
times, as well before as afterwards, divers large quantities of dust, dirt, ashes,
filth and soil, were put, placed and laid in and upon the said streets, lanes, al
leys, and passages, by persons to the jurors aforesaid as yet unknown, and

that the said T. L. on the said, &c. and on the said other days and times re
spectively, at, &c. aforesaid, did unlawfully and contemptuously neglect and
refuse to carry away or cause to *be carried away, the said dust, dirt, ashes,

, ºr

[*589 J

filth and soil, from and out of the said streets, lanes, alleys and passages, or
any of them, to the great dainage and common nuisance as well of all the liege
subjects of our said lord the king there inhabiting and residing, as of all the
other liege subjects of our said lord the king there going, passing and labor
ing, in contempt, &c. to the evil example, &c. against the form of the statute,
&c. and against the peace, &c. . . . . . . . . . .

º

INDICTMENTS, &c.

º
As to the offence

*

roº Nor REPAIRING BRIDGEs.

raciansas, Notes (m).

(A)—The repair of bridges is subject to nearly the same

rules as affect highways. As a highway, of common right, is to be repaired
(k) Quarre, no conclusion as in the next prece(m) See, in general, 2 Inst, 697 to 706. Bac. Ab.
dent, contrary to the form ºf the statute, &c.
Bridges. Burn, J. Bridges. Williams, J. Bridges.
(l) Cro. C. C. 539, 7th edit. See last precedent Dick. J. Bridges, and sco the previous notes on
and note.

highways.

(A) [I Rºsaſ, Roscow. Dig, cr. E. zij

The of.
fence.

*
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by the parish in which it lies, public bridges are to be amended by the county
in which they are situate, 2 Inst. 701. 2 East, 349. 12 East, 192; and see
recital in 43 Geo. 3. c. 59. But if the bridge be within a city or town cor

porate, the inhabitants thereofare to repair it; if situate within a riding, then
the inhabitants of the riding, see 22 Hen. 8. c. 5. 2 East, 342. 2 M. & S.
513. 362. This liability of the county is not confined to the bridge itself, but

extends to the highway for three hundred feet on both sides of it, 7 East, 5SS.5 Taunt. 284. 2 Dow. Rep. 1. 4 B. & A. 623. This addition to the bridge

existed at common law, being considered as intimately connected with it, and
arising from the difficulty of ascertaining its precise limits from the continua
tion of arches on each side of the river, 7 East, 596.

So that any person or

public body bound to repair a bridge, are also bound primá facie to amend the
adjacent road for this distance, 7 East, 583. 2 Dow. Rep. l. 5 Taunt. 284.
If part of a bridge be within one county, &c. and the other part within another
county, &c. then each county is to repair that part of the bridge which is
within it, 22 Hen. 8. c. 5. s. 3. and see 3 D. & R. 388. 2 B. & C. 166.
The county is, of common right, chargeable with the repair not only of bridges

used by carriages, but such also as are intended for horses and ſoot passen
gers only, so that they are public, which they are presumed to be, 12 East,"
192.

13 East, 95; and to constitute such public bridge, it is not necessary

that it should be always open, but if the public use it, at particular seasons, it
will suffice, 2 M. & S. 262. A bridge used only on occasion of floods, and
lying out of and alongside the road, is a public bridge, and the public are liable
to repair it, 1 Ry. & M. Ni. Pri. Rep. 144. Individuals may, however, be
bound to repair either by the tenure of lands or by ancient usage, 2 Inst. 700 :
* in,

but, as in the case of highways, no private individual can be liable by mere

prescription, without some land in respect of which he is charged, or some
profit
to balance his expenses; though it "is otherwise with bodies corporate
[*590 |
id. ibid.; and in 1 B. & A, 359, Lord Ellenborough, C. J. said, “As the case
of parishes and highways within them is analogous to that of counties and
bridges, the charge of repairing a highway shall fall upon the parish, in default
of usage and custom to charge the particular portion of the parish wherein it is
situate; and as a hundred or parish, or other known portion of a county, may
by usage and custom be chargeable to the repair of a bridge erected within it;
so in like manner a township or other known place of a parish, may by usage.
and custom be chargeable to the repair of the highways within it; and upon an
attentive perusal of the passages of Lord Coke's Commentary, we think it
plain, that in drawing the distinction between bodies politic and natural per
sons, the learned writer speaks of individual persons, and not of an aggregate
of the inhabitants of parishes or other places.” If a person build a bridge,
which is useful to the county, they and not he are liable to the subsequent re
pairs, 5 Burr. 2594. 2 Bla. Rep. 685. 13 East, 192. 5 Taunt. 289. 292
(A). So that where a miller, for his own profit, deepens the water at a ſord
which before was inconvenient to the public, and builds a bridge in its room,

he will not be liable to repair, though he continues the water of a depth which
(A) [See10Commonwealth
v. Charlestown,
R. 189
Springfield v. County
C
Hampden,
Pick. R. 59; State
9. Campton,?1 Pick.
N. Hamp.
R.; 31sj
y Commissioners
of
r

-

-
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prevents any other passage, 2 M. & S. 518. And the county or riding are
even liable to repair a bridge erected by commissioners under an act of par
liament, though the latter are empowered to raise tolls in order to support it,
2 East, 336. But when an act of parliament appoints trustees for taking down
an old bridge and building a new one in its room, the county is not liable to
repair until the purposes of the act are accomplished, and the powers it confers
cease to operate, 16 East, 305. And where certain, persons and their suc

cessors were authorized by act of parliament to make a river navigable, and
to cut the soil of any persons for making any new channel, &c., by virtue of
which they cut through a highway, and rendered it impassable, and a bridge
was built over the cut, over which the public passed, and which had been re

paired by the proprietors of the navigation, it was held that the proprietors,
and not the county, were liable to repair, 3 M. & S. 526; so where a canal
company cut and deepened a ſord across a highway, and thereby rendered a
bridge necessary for the use of the public, which they built, it was held that
they were bound to repair it, the bridge being necessary for the purposes of the
company, and not for the purposes of the public, 14 East, 317. And if a
bridge of a slight and incommodious nature, and evidently intended to throw"a
burden on the county, be erected in a highway, it may be indicted as a com
mon nuisance, and, as such, be abated, 2 East, 348. Where an entire estate

or manor is liable to the repair of a bridge, and the estate or manor is after
wards divided amongst several, they are, each severally liable to the whole
charge, 1 Salk. 357. 3 Salk. 77, 6 Mod. 150. , 1 Holt, 128. Where there

has been a foot bridge over a river which a particular district are bound to
maintain, and the district widen and enlarge it so as to convert it into a bridge
for carriages, or rebuild it on such an extended scale in another place, and

make it as such a matter of public benefit, the county will be bound to sup:
port it as a carriage bridge, and the district will contribute to the repair a simi
lar sum to that which they would have expended had it remained for the ac

commodation of foot passengers only, 5 Burr: 2594. 2. Bla. Rep. 685. 2
East, 858, n, a. Where a house adjoining a public bridge is in so dilapidated
a condition as to obstruct the passage, the occupier, though merely tenant at
will, and consequently not liable to repair as between himself and his land,

lord, will be compelled by reason of his possession, so far to repair as to pre
vent the continuance of the obstruction. In such a case, it will be improper
to charge him as liable ratione tenurae, though such a description will not be
fatal, as it will be intended of residence and not of service, 2 Ld. Raym. $56.
The mode in which the necessary sums may be raised for defraying the ex

penses of bridges is directed by 22 Hen. 8, c. 5. commented upon at large
by Lord Coke, 2 Inst. 700 to 706. See also 12 Geo. 2. c. 29. s. 1. 54

f
*

= ′ = -->
- "

-

Geo. 3. c. 90 s. 2. and 55 Geo. 3. c. 143. And in order to protect the
county from the charge of repairing bridges which in point of utility were not
equal to the expense, the 43 Geo.3 c. 59, enacts that they shall not be bound

to sustain any bridge erected after the passing of that act, unless it be built in
a substantial or commodious manner, under the direction or to the satisfaction

of the county surveyor, or a person appointed by the sessions, *s. 5; but the [*591 )
regulation does not extend to bridges which an individual is liable to repair by

eason of tenure, or a corporation by virtue of prescription, s. 7. As to who
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are inhabitants within this act, see 2. Inst. 702. “Those who are bound to re

pair bridges are also, it should seem, liable to widen them if necessary, 6 T. R.
194.

3 Bos. & Pul. 354. 43 Geo. 3. c. 59. s. 1 & 2 ; and must make them

of such height and strength as to resist and be answerable to the course of the
water, whether it continues in its old channel or forms a new one, and they

are not liable to actions of trespass if they enter any adjoining land for this
purpose, or to deposit the requisite materials, Hawk. b. 1. c. 77. s. 5. By 55
Geo. 3. c. 148. s. 5. county bridges repaired under contract may be repaired
without presentment.
Modes of
prosecu
tion.

sº

*

.

-

Modes of Prosecution.—The 22 Hen. 8. c. 5, enacts, “that the justices or
four of them at least shall have power to inquire, hear, and determine in their

general sessions all manner of annoyances, of bridges broken in the highways,
and to make such process and pains upon every presentment against such as

ought to amend them, as the King's Bench usually doth, or as it shall seem by
their discretions to be necessary and convenient for the speedy amendment of
such bridges.” In the construction of this provision, it is laid down, that where
the franchise in which the bridge lies, has not four justices and a sessions
of its own, the magistrates from the county must inquire, and if it be a county
of itself, the case is not within the statute, and the common law remedies must

be pursued, 2 Inst. 702. And, by the direction of the same act, where the

bridge is in one jurisdiction and the persons or body corporate bound to repair
reside in another, the proceedings inay be commenced in that where the nui
sance arises, and process against the defendant may be afterwards awarded

into any county where he may be residing. This statute is confirmed by 1
Ann, sess. 1. c. 18. except so far as the proceedings are altered by the last

provision. This act empowers justices on presentment before them, to lay
such a sum on every parish towards the repair as each has been accustomed

to collect; it directs the proceedings to originate in the jurisdiction where the
defect exists, and provides that no certiorari shall be allowed to remove them.
!. But this last proviso extends only to bridges which the county are bound to

repair, and where a district or individual is charged or the duty comes in ques
tion, the 5 W. &. M. c. 11, allows the removal. 2 Stra. 900.

In cases of

aggravated neglect or where there appears little chance of obtaining justice by
preferring an indictment, the court of King's Bench will grant a criminal infor
mation against the party liable to repair, I Stra. 180. But the more usual
course, as in the case of highways, is by indictment or the presentment of a
magistrate, 2 Inst. 701.
-

**

*

[*592 ) . Indictment (A):-When the liability to repair rests upon the "county at
Indict
ment.

large, in order to expedite the proceedings, any persons who reside within it
may be made defendants, and be compelled to pay the whole fine which the
court may assess, and they will be forced to resort to their remedy at law, in
order by a contribution to obtain remuneration from the county, Hawk. b. 1.
c. 77. s. 3 (B). The indictment must show what kind of bridge it is, which
is charged as being in decay, whether for horses, carriages, or foot passen
º

A) 11 Russell, 355; Roscoe's Dig, Cr, Ey. 245 et seq.]
{3}
§§ Kent's Comm. (2d ed.) 274 and n. (A).]

nº tºº
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only, 2 Ld. Raym. 1175. If the right to use the bridge be only at par

ticular times, it must be so described, 4 Camp. 189. "And where an indictment

alleged that a bridge was a public carriage bridge, and also for the king's
subjects passing and repassing on foot, and upon the evidence it appeared,

that it had been used by passengers on horseback and on foot, and not with
carriages, it was held, that the defendants could not be convicted of any part

of the charge, Rex v. Inhabitants of Lancashire, per Bayley, J. Lancaster
Summer Assizes, 1820. Stark, on Evid, part iv. 316. It must also state
that the bridge is public, and show that it is in decay, Andr. 285. where a
party is bound to repair ratione tenure, that circumstance must be set forth
on the record. Thus even against a lord of the manor it will not suffice to
charge a prescription without these expressions, 2 Ld. Raym. 792,804. Where

this duty is charged the indictment must show the place in which the lands
are situate, 2 Hale, 181. The very terms “by reason of his tenure” should
then also be inserted, and the court will not allow the words, “ owner and
proprietor,” to be substituted in their room, 1 M. & S. 439. But in pre

show who ought to'repair, it is sufficient if the defect be shown, and the bridge stated to be pub
lic, Andr. 2S5. Where an indictment stated that an ancient bridge situated
within the parishes of M. and P. was out of repair, and that the inhabitants
of the said parish of P. and town of M. aforesaid, from tithe immemorial,
sentments by the grand jury there is no occasion to

*

* ***,

by reason of the tenure of certain lands in the parish of P. and town of M.

have repaired the bridge, it was held upon error, that the indictment was bad,
because it did not appear that the bridge was situate within the town, and
therefore that the inhabitants of the town were not fiable unless a special con
sideration were shown, and that in this case, no sufficient consideration was

shown, inasmuch as the inhabitants could not hold land, and therefore could

not be liable by reason of law, 2 B. & C. 166. "The rules already laid down,
with respect to indictments for suffering highways to be out of repair, apply
in general to bridges; except the difference in terms, which arises from the
primá facie liability being thrown in the latter case on the county; and, in
the former, on the parish (A). " ' " ' !! tº— ºr nºt tº . , 8 . . . . . .ai
-"

** *

* * in ºn

ºf tºº, ºr ºil a ſºi -

ºn tº t.

Plea, &c.—It is generally laid down that it is not sufficient for the defend
ants to an indictment for not repairing a bridge, to plead that they are not

bound to repair the whole or any part of the bridge, without showing what
other person is liable, and that if merely the general issue is pleaded, the
whole burden of repair will be thrown on the defendants, Hawk. b. 1...c. 77. s.

4. Bac. Abr. Bridges. But it seems from analogy to the case of highways,
that this is to be understood only of indictments against the county, and not

against any individuals or bodies corporate who are not of common, right
bound to repair, because it lies on the prosecutor specially to state the grounds
on which the latter are liable, and, therefore, on the principle already inen
tioned, they may negative these parts of the charge under the general issue,
see ante, 572, 3, 2 Saund. 159, n. 10.it. It is also said that where the de

fendants plead, whether necessarily or otherwise, that others ought to repair
and traverse the charge against themselves, the attorney-general may, in such
(A) [See ante, 566, notes.]

Plea, &c.

**
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case, take a traverse upon a traverse, by insisting that the defendants are
bound to repair, and traversing the charge against the parties named in the
[*593 ] plea ; that, on this last traverse, issue must be taken, and that the "attorney
general may afterwards surmise that the defendants are liable to repair, and
that the whole matter shall be tried by an indifferent jury, &c. Hawk. b. 1. c.
77. s. 5. . In a plea by the inhabitants of a county, that the inhabitants of a

particular township have immemorially repaired the highway at the end of a
county, bridge, situate within the township, it is not necessary to allege any
consideration for such prescription, 4 B. & A. 623. 1 B. & A. 34S. S. P.

ante. Though the county, under the plea of not guilty, can only prove that
the bridge was not a public bridge, or that it was in good condition, they may

give evidence that particular individuals have been accustomed to repair, not
immediately for the purpose of throwing, the liability on them, but to afford
ground for the jury to conclude that the bridge is not public, 2 M. & S.
262.

Certiorari.

:

*

-

*

Certiorari.-By sec. 5, of 1 Anne, stat. 1. c. 18. no presentment or indict
ment for not repairing bridges, or highways at the ends of bridges, shall be re
moved by certiorari out of the county into another court. But this act does

not prevent the prosecutor from removing the cause by certiorari, 6 T. R.
194.

3 B. & P. 354. S. C.

The act extends only to bridges where the

county is obliged to repair, 2 Stra. 900. A certiorari lies to remove an order
made by the justices, concerning the repair of a bridge, pursuant to a private

act of parliament, and the justices ought to return the private act upon which
their order is founded, Dalt, 504.
s

Trial.

-

Trial.—No inhabitant of the county where the nuisance arises ought to sit as
-

a juror on the trial, though, both at common law and by statute, he may be ex
amined as a witness, 6 Mod. 307.

1 Anne, st. 1. c. 18. s. 13. And, when

an impartial trial cannot be expected in the proper county, from the interest of
the magistrates in the cause, the indictment may be tried in the county adjoin
ing, 6 Mod. 307. 2 Burr. 859, 860. Hawk. b. 1. c. 77, s. 6. Ante, vol. i. 201.
And where the bridge lies within the county of a city or town corporate, and
the point in dispute is, whether the inhabitants of the city or the county at large
ought to repair, on a suggestion of these facts on the record, and that conse
quently no impartial investigation can take place in either of those jurisdic
tions, the venire will be awarded into the county adjacent to the larger divi
sion, 1 Stra. 177.
.* **,

Evidence.

** * * *

*

-

-

.

*

.

.

. .

--

-

Evidence (A). The preceding notes as to when an indictment will lie for the
non repair of a bridge, show for the most part the requisite evidence, ante, 589,
&c. We have also already seen what may be given in evidence under the plea
of the general issue, ante, 592, 3. Where upon an indictment against a county
the defendants pleaded that J. S. was liable ratione tenurae, and it appeared
that J. S. had purchased part of an estate, the owner of which, both before
il (A) [see Rescoe's Dig. Cr. Ev.245; 2 Stark. Ev. (new ed.) 190, et seq. 1 Russell, 347.]
- ºr nº sº,
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and after the purchase, had repaired the bridge, it was held that this was not
sufficient evidence to support the plea, 16 East, 223. Where the indictment
charged a corporation with a prescriptive obligation to repair a bridge, and a
charter of a corporation granted by Edw. 6, was given in evidence, from the
terms of which it appeared to be doubtful whether the corporation had before
existed immemorially, and whether lands had not been given for the repair of
the bridge, 14 East, 348, but parol evidence was given that the corporation
had in fact repaired the bridge, as far back as living memory could go, it was
held that the parol evidence and the charter might be taken in aid of each other,
and that the preponderance of evidence was, that this was a corporation by
prescription, although words of incorporation were used in the incorporating
part of the charter only, and that the corporation were still bound to repair by
prescription, and not by tenure, ib. By the 1 Ann. st. 1. c. 18. s. 13, upon
the trials of informations and indictments for the non repair of bridges, the in
habitants of the town, corporation, county, &c. where the bridge is, are com
petent witnesses (A). Previous to this statute, such witnesses were in some
instances held to be competent, on the ground of necessity, 2 Show, 47. 2
East, 561.

-

Judgment.—The mode and nature of the judgment in case of bridges is sim Judgment.
ilar to that in the instance of highways, as the object of the prosecution is like
that to remove the present nuisance ; and, in many cases, to settle on whom

the future liability rests. By 1 Ann. sess. I. c. 18. s. 4, the fine set on the
parties convicted, is not to be returned in the Exchequer, but is to be applied
to the repair of the bridge indicted, see ante, vol. i. 801. The court of quar
ter sessions cannot impose more than one fine, 4 B. & A. 469.
The sessions are not authorized to order the payment by the bridge master
to the clerk of the peace, of a per centage on all money raised for the repair of
bridges in a particular district, in lieu of all his fees for indictments, present
ments, &c. for bridges within it, although such per centage was claimed as
an ancient fee, and had been paid without dispute for a long period of time,
1 B. & A. 312.

Destroying, &c. bridges.

By the 1 Geo. 4. c. 116. s. 2, such parts of all

former acts relating to bridges as enact, that if any person or persons shall
wilfully and maliciously blow up, pull down, or destroy any bridge, or any part
thereof, or attempt so to do, or unlawfully and without authority receive or take
away any works thereto belonging, or in any wise direct or procure the same
to be done, such offender or offenders being thereof lawfully convicted, shall

be adjudged guilty of felony, and shall suffer death as a felon without benefit
of the clergy, shall, from and after this act (viz. 25th July, 1820,) be, and the
same are hereby repealed, see post, 665.
(A) [See on this head of competency of the inhabitants of townships, counties, &c. 1 Stark. Ev. (now
ed.) 145 n. (1).]
Wol. III.

5

Destrovin
&c.

É.
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Against a

county for
suffering a
public
bridge to de
cay (0).

Essex.

That on, &c. there was and from thence hitherto hath been and

still is (n), a certain common and public bridge, commonly called D. bridge,
otherwise D. beam, situate and being in the parish of H. in the county of Es
sex, in the common king's highway leading from the town of R. in the county
aforesaid, towards and unto the city of L. (or to the town of
, in the same
county), being a common highway for all the liege subjects of our said lord
the king (p) on foot, and with their horses, coaches (q), carts, and other car
riages (r), to go, return, pass, repass, ride, and labor (s) [upon and over every
year, at all times of the year, at their free will and pleasure; and that the same
during all the time aforesaid, of right ought to have been used, and still of
right ought to be used by all the said liege subjects for the purposes in that
behalf aforesaid,J and that the said common and public bridge, on the said,
&c. aforesaid, and continually from thence until the day of the taking of this
inquisition, at the parish of H. aforesaid, in the county aforesaid, was and yet
is ruinous, broken, dangerous, and in great decay, for want of needful and ne
cessary upholding, maintaining, amending, and repairing the same, so that
the liege subjects of our said lord the king, in, upon, and over the said bridge
on foot, and with horses, coaches, carts, and carriages could not, and cannot

pass and repass, ride, and labor, without great danger of their lives, and loss
of their goods, as they ought and were accustomed to do, and still of right
ought to do; to the great damage and common nuisance of all the liege sub
jects of our said lord the king, upon and over the said bridge, on foot and with
their horses, coaches, carts, and other carriages, about their necessary affairs
and business, going, returning, passing, riding, and laboring, and against the
peace of our said lord the king, his crown and dignity.” And that the inha

bitants of the county of E. aforesaid, of right have been, and still of right are
bound to repair and amend the said common bridge, when and so often as it
shall be necessary.
The like
with a diſ
ſerent con
clusion
more formal

[Same as the last to the asterisk, inserting the matter within brackets, and
that the said bridge is not within any liberty, city, or town corporate; and that
it cannot be known or proved, that any hundred, riding, wapentake, city, bor
ough, town or parish, or certain person or body corporate or politic, ought of
right to make, repair, re-build, or amend the said bridge; and that the inhab
itants of the whole county of E. aforesaid, ought to make, build, repair, and
amend the said bridge, when and as often as need hath been, or occasion
[*595 | should or shall require the "same, according to the form of the statute in such
(n) Most of the old precedents state that the bridge ante, 592.
was immemorially public, but this is injudicious,
(r) Ante, 592, iſ not for “carts,” &c. omit them.
see ante, 570.
(*) The following allegation within the brackets
See other precedents, Cro. C. C. 8th cd. is usually omitted in the modern indictments. If
313. Stark. 701. Williams, J. Bridges, and gen the right be qualified, the same must be describ
eral note ante, 589 to 593.
cd accordingly. 4 Campb. 189 ; ante, 592.
(t) This fºrmal conclusion seems unnecessary,
(p) Sometimes, “and his predecessors” are here
inserted ; but if the bridge was not immemorially as it is a presumption of the law, that the county

º

public, those words should be omitted.
(q) Ante, 576, 'note (f), as to “coaches;” and

at large is bound to repair.
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case made and provided (u): yet the inhabitants of the county aforesaid, have
not rebuilt, amended, or repaired the said bridge, so ruinous, broken, dangerous,
and in such decay as aforesaid, as they ought to have done, and still of right

ought to do, but during all the time last aforesaid, permitted and suffered,
and still do permit and suffer, the said bridge to be greatly ruinous, broken,
in decay, and out of repair, for want of rebuilding, repairing, and amending
the same.

[Commencement as ante, 2.] That from time whereof the memory of man

Indictment
where the

lies
is not to the contrary, there hath been, was, and still is, a certain ancient and bridge
in two coun
public stone bridge, commonly called Tenbury Bridge, lying and being over ties, against
of them
the river
, and in the common king's highway, leading from the market one
for neglect
ing to re
town of broomyard, in the county of Hereford, towards the market town of pair
its own
Cleobury Mortimer, in the county of Salop, for all the liege subjects of our division

said lord the king, and his ancestors, late kings and queens of this realm of

(w).

England, with their horses, coaches, carts, and carriages, upon and over the
same bridge, to go, return, ride, and labor; and that one part of the same

bridge lies and is situate in the parish of Burford, in the County of Salop,
and the other part of the same bridge lies and is situate in the parish of Ten
bury, in the county of Worcester; and that the said other part of the same
bridge which lies and is situate in the said parish of Tenbury, in the said
county of Worcester, on, &c. and continually afterwards, until the day of the
taking of this inquisition, at the parish of Tenbury aforesaid, in the said coun
ty of Worcester, was and yet is so broken, ruinous, and in decay, that the

lieges and subjects of our said lord the now king, upon and over the same
other part of the said bridge, which lies and is situate in the said parish of
Tenbury, in the county of Worcester aforesaid, with their horses, coaches,
carts, and carriages, cannot go, return, ride, and labor, as they ought, and
from time whereof the memory of man is not to the contrary, were accustomed
to do; to the great and common nuisance of all the lieges and subjects of our

said lord the king, upon and over the same part of the said bridge, lying and
being in the said parish of Tenbury, in the county of Worcester aforesaid, with

their horses, coaches, carts, and carriages, going, returning, riding and laboring,
and against the peace of our said lord the king, his crown and dignity, &c.
*And that the said bridge is without any city and town corporate: and that it [*596 )
cannot be known and proved what hundred, riding, wapentake, city, borough,
town, or parish, or person certain, or body politic, ought of right to make the
said bridge; and that the inhabitants of the county of Salop aforesaid, the
said one part of the said bridge which lies and is situate in the said parish of
Burford, in the said county of Salop, according to the form of the statute in
such case made and provided, ought to make. And that the inhabitants of the
county of Worcester aforesaid, the said other part of the said bridge, which
lies and is situate in the said parish of Tenbury, in the said county of Wor
cester, according to the form of the statute aforesaid, ought to make. Yet the

said inhabitants of the county of Worcester aforesaid, the said other part of
(u) 22 Hen. 8. c. 5. ss. 2. 3.

repair the part which lies within it, see 5 T. R.
(*) This precedent was obtained from the 501, 2. This is an ancient form. The modern in

Crown office. Rol. H. 29 Car. 2. Where the di uments are more concise, as ante, 593.
bridge lies within two counties, cach is liable to
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the said bridge, lying and being in the said parish of Tenbury, in the said
county of Worcester, have not made, but the said other part of the said bridge,
lying and being in the said parish of Tenbury, in the said county of Worces
ter, from the said, &c. until the day of the taking of this inquisition, at the said
parish of Tenbury, in the said county of Worcester, have permitted, and yet
do permit to remain broken, ruinous, and in decay, to the great and com
mon nuisance of all the lieges and subjects of our said lord the king, upon
and over the said other part of the said bridge, lying and being in the parish of
Tenbury aforesaid, in the said county of Worcester, with their horses, coaehes,
carts, and carriages, going, returning, and laboring; and against the peace, &c.
Indictment

against a

That there is a certain common public bridge, called B. bridge, situate upon
the river E. at the parish of T. in the said county of C. in the king's common

county for
not main

highway, leading from the village of A. in the county of C. towards and unto

taining

the market town of I. in the said county, used for all the liege subjects of our
said lord the now king and his predecessors, by themselves, with their horses,
of the battle coaches, carts, and carriages, to go, return, pass, ride, and travel upon and
ments of
over, at their free will and pleasure, freely and safely, without any obstruction,
sufficient
and wide

ning a pub
lic bridge,
and keeping

height (+).

*hindrance, or impediment whatsoever; and that the said common public

[*597 J bridge, on, &c. and continually afterwards, until the day of the taking of this
inquisition, was and yet is broken, ruinous, and in decay, for want of due re

paration and amendment of the same, and the said common public bridge,
during all the time last-mentioned, was and yet is over narrow, and the battle
ments of the same bridge were not, nor yet are, of a sufficient height to guard
and preserve the said subjects of our said lord the king, passing, riding, and
travelling upon and over the said bridge, from going and falling over the said
battlements into the said river E., by reason whereof the said liege subjects of
our said lord the king, necessarily going, returning, passing, riding and tra
velling upon and over the said common public bridge, by themselves, and with
their horses, coaches, carts, and carriages, during all the time last-mentioned,

could not nor yet can go, return, pass, ride, and travel upon and over the said
common public bridge, so freely and safely as they ought to do; but were
and yet are greatly obstructed, stopped, and hindered in the going, returning,

passing, riding, and travelling upon and over the same common public bridge,
and during all the time aforesaid, were and yet are in great peril, hazard, and
danger of going, riding, and falling over the said battlements of the said com
mon public bridge into the said river E. and of being there suffocated, drown
ed, and killed in the same, and of losing and spoiling their goods and wares,
to the great damage and common nuisance of all the liege subjects of our
said lord the king, upon and over the said common public bridge, going, re
turning, passing, riding and travelling, against the form of the statutes in that
case made and provided, and against the peace, &c. and that the inhabitants
(r) This indictment will be found in 3 B. &
P. 354. 6 T. R. 194, where an objection was tak
en that the narrowness of a bridge could not sub
ject the county, district, or person bound to repair,
to any prosecution ; but it was holden, that as the
objection was made aſ or verdict, the discussion
could not be entertained, as the jury must be tak

en to have intended that the narrowness com

plained of, arose from the fall of the battlements

and the other obstructions specified; but on prin
ciple, it should seem, that the county is only bound
to maintain what is erected, and not enlarge old
bridges, or make new ones for public used. Sed
vide ante, 590, 1.
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of the county of C. of right ought to repair and amend the said common public
bridge, so as aforesaid being broken, ruinous, over narrow, and in decay, and
the battlements thereof, not being of a sufficient height, and to make the same

safe and secure for the said subjects, whenever and as often as it becomes
necessary.

-

That at a general quarter sessions of the peace of our lord the king, holden
at C. for the said county, on, &c. before the reverend G. P. clerk, W. B. and
W. P. esquires, and others, justices of our said lord the king, assigned to keep
the peace of our said lord the king in and for the said county, and also to

Present
ment of a

bridge at a
Quarter

Sessions,
which the
county

hear and determine divers felonies, trespasses and misdemeanors, committed ought to re

within the said county, it is presented by the *oath of J. M., &c. [the name of Pº'º.
[*598]
the grand jurors], good and lawful men of the said county, then and there
sworn and charged to inquire for, our said lord the king, and the body of the
said county, as followeth, that is to say, G. aforesaid ; the jurors for our sove
reign lord the king, upon their oath present, that a certain bridge over the
river T., commonly called G. Bridge, lying and being in the several parishes
of L. and M. in the said county of G. in the king's common highway there,

leading from the market town of T. in the county of G. to the market town of
K. in the county of G. for and during twenty years last, being a common
king's highway for all the liege subjects of our said lord the king, with their
horses, carts, and carriages, to go, pass, ride and travel (at their pleasure, on,
&c. was and continually from thenceforth hitherto hath been, and still is, in

great decay, broken down, and ruinous, so that the liege subjects of our said
lord the king, upon or over the said bridge, with their horses, carts, and car
riages, could not and cannot go, pass, ride, and travel), without great danger,
to the grievous damage and nuisance of all the liege subjects of our said lord
the king, upon and over the said bridge going, passing, riding and travelling,
against the peace, &c. and that the inhabitants of the county of G. aforesaid,
the common bridge aforesaid (so as aforesaid being in decay), ought to repair
and amend when and so often as it shall be necessary (z). And the jurors

aforesaid, on their oath aforesaid, further present, that a certain other public
bridge over the river T., commonly called G. bridge, lying and being in the
said county of G. in the said king's highway, leading from the said market
town of
, in the said county of G., to the said market town of L. in the
said county of C. at the several times hereinafter mentioned, and now being a

common king's highway for all the liege subjects of our said lord the king, with
their horses, carts, and carriages, to go, pass, ride, and travel, (at their pleasure,
on, &c. was, and continually from thenceforth, hitherto hath been, and still is,
in great decay, broken down, and ruinous, so that the liege subjects of our said
lord the king, upon or over the said bridge, with their horses, carts, and car
riages, could not and cannot go, pass, ride, and travel), without great danger,
to the grievous damage and nuisance of all the liege subjects of our said lord
the king, upon and over the said bridge going, passing, riding, and travelling,

and against the peace of our said lord the king, his crown and dignity. And

§

See other precedents, 6 Wentw.427, Burn.

J. Bridges.

(2) In case of a presentment, it does not seem
necessary to state who ought to repair. Andr. 265.
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the jurors aforesaid, on their oath aforesaid, further present, that the inhabit
ants of the said county of G. the said last-mentioned public and common bridge
(so as last aforesaid being in decay, broken down, and ruinous), ought to re
pair and amend when and so often as it shall be necessary.
*599

*[Same as the indictment ante, 593, 4, to the words “crown and dignity,”

indictment and then conclude as follows.] And that A. B. late of
, esquire, by reason
against an
... of his tenure of certain lands, situate, lying, and being in the parish of
º in the said county of
, during all the time aforesaid was, and still is, bound
ºne to repair and amend the said common bridge, as often and whenever it hath

º

whic

e

ought to do, been and shall be necessary.
ratione to-

-

nurae(a).

-

-

-

[Commencement as ante, 2.] That there is, and from time whereof the
* °, memory of man is not to the contrary, there hath been a certain public and
private inen
.." common bridge, in the parish of G. in the* said
county of S., over the river W.,
The lik
he li

-

-

-

• -:

-

-

; :-

-

-

bound ra..., commonly called E. bridge, situate in the king's common highway, leading
tione tenurae
to pair, ºr from the town of G. in the said county of S., to the town of F. in the same

tººl- county, for all the liege subjects of our said lord the king and his predecessors,
§ {*):...
First
count,

to go,
go, return, ride, and travel on horseback, and with their cattle, carts, and
2.

2

>

º carriages, upon, along, and over, at their will and pleasure; and that the said
i.i. to be public and common bridge, on, &c. and from thence continually afterwards,
until the day of taking this inquisition, was, and yet is, ruinous, in decay, and
out of repair, and insufficient, and without any parapet, building, erection, or
defence whatever, on the sides thereof, to prevent horses and other cattle, carts,
and carriages, going, returning, passing, and travelling upon, along, and over
the said bridge, from falling from thence into the said river, so that the liege
subjects of our said lord the king could not, during all the time last above
mentioned, nor yet can go, return, ride, and travel upon, along, and over the
said bridge without great danger of their lives, and loss of their horses and
other cattle, carts, and carriages, to the great damage and common nuisance
of all the liege subjects of our said lord the king, going and returning, riding
and travelling, upon, along, and over the said bridge, and against the peace,

#:

&c. And that T. M. M. late of, &c. esquire, by reason of the tenure of his

Second

: "...”.,
leaving
the

manor of G., in the said county (c), ought, when and as often as it shall be
necessary, to repair and amend the said bridge, and to make the same suffi
cient, safe, and secure, so that the liege subjects of our said lord the king may
pass, repass, ride, and travel upon, along, and over the said bridge, without
danger of their lives, or loss of their horses, and other cattle, carts, and carria
ges. And the jurors, &c. do further present, that there now is, and from time

whereof the memory of man is not to the contrary, there hath been a certain

parº
wall other public and common bridge in the said parish of G. in the said county of
prostrate, so
that the pas- S. over the river W., commonly called E. bridge, *.situate in the king's
common highway, leading from the town of G. in the said county of
*600 l S., to the town of F. in the same county, for all the liege subjects of
our said lord the king and his predecessors, to go, return, ride, and travel on

fº

ſº

(a) See other
4 Wentw. 178, 188. Stark. 695, 2d edition.
2 Stark. 695, and ante, 587, and as to the neces(c) The words “The" and “manor” seem in
sary allegations, ante, 592.
correct. See ante, 592. 571, 2.
See other precedents, 4 Wentw. 188. 2

(i)
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horseback, and with their cattle, carts, and carriages, upon, along, and over,
at their will and pleasure, and that the said last-mentioned public and common
bridge, on the said, &c. and from thence continually afterwards, until the day
of taking this inquisition, was and yet is insufficient, and without any parapet,

building, erection, or defence whatsoever, on the sides thereof, to prevent
horses and other cattle, carts, and other carriages, going, returning, passing,
and travelling, upon, along, and over the said bridge, from falling from thence
into the said river, so that the liege subjects of our said lord the king could
not, during the time last above-mentioned, nor yet can go, return, ride, and
travel, upon, along, and over the said bridge, without great danger of their
lives, and loss of their horses and other cattle, carts, and carriages, to the great
damage, &c. [As in the first count to the end.]
Somersetshire. That by a certain act of parliament, entitled “An act for
making the river Avon, in the counties of Somerset and Gloucester, naviga
ble from the city of Bath to or near Hanham's mills,” made in the year 1711,
it was among other things enacted, that the mayor, aldermen, and common
council of the city of Bath in the county of Somerset, their successors,

Against
the assign
ees of a
corpora
tion for not

repairing a
ublic

ridge, built
in lieu of a

assigns, and nominees, should preserve and maintain the ford called Newton's
Ford, as it then was fit and convenient for horses, waggons, and other car
riages to pass over, or else to build and erect, at their own proper costs and
expenses, a bridge over the said river Avon, at or near the said Newton's
Ford, fit and convenient for horses, waggons, and other carriages to pass over,
and keep the same in repair, as by the record of the said act of parliament,
now remaining among the rolls of parliament, more fully and at large appears.
And the jurors, &c. further present, that the said ford called Newton's Ford,
after the making of the said act of parliament, and for a long time before, and
until the time of the taking of this inquisition, was not preserved or maintained
fit or convenient for horses, waggons, and other carriages to pass over, and
that a certain common public bridge, after the making of the said act, and
before the taking of this inquisition, to wit, on, &c. was built and erected by
certain persons, then being assignees and nominees of the said mayor, alder

ford, which
corporation
ought to

men, and common council, over the said river Avon at the said ford, *called

[*601 |

Newton's Ford, in the several parishes of Weston, and Newton Saint Lee, in
the said county of Somerset, but that the said bridge at the time of the build

ing and erecting thereof, or at any time since, or at the time of the taking of
this inquisition, was not fit or convenient for horses, waggons, and other car
riages to pass over. And the jurors aforesaid, upon their oath aforesaid, fur
ther present, that the said common public bridge, on, &c. and from thence
continually until the day of the taking of this inquisition, was and yet is
broken, ruinous, and in decay, for want of the needful reparation and amend

ment thereof, and during all that time was and yet is over narrow and danger
ously steep, by reason whereof the liege subjects of our said lord the king,
necessarily going, returning, passing and repassing, upon and over the said
common public bridge by themselves, and with horses, waggons, and other

carriages, during all the time last aforesaid, could not, nor can go, return,

sº."

This was an indictment found, A. D. 1814. See another form, 3 M. & S. 526; as to law, 589,

preserve

(d).
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pass, and repass, upon and over the said common public bridge, so freely,
safely, and commodiously, as they during that time of right ought to have
done, and still of right ought to do, but during all that time were, and still are,
greatly strained, obstructed, and incommoded, and in great danger and peril,
in going, returning, passing and repassing, upon and over the said common
public bridge, to the great damage and common nuisance of all the liege sub
jects of our said lord the king, upon and over the same bridge going, return

ing, passing, and repassing, and against the peace of our said lord the king,
his crown and dignity. And the jurors, &c. further present, that the com
pany of proprietors of the Kennet and Avon canal navigation, Charles Dun
das, late of Reading in the county of Berks, esquire, Anthony Bacon, late of
the city of Bath, esquire, M. C. late of, &c. together with divers other per
sons to the jurors aforesaid unknown, at the time of the taking of this inquisi
tion, were and are the assignees and nominees of the said mayor, aldermen,
and common council of the city of Bath aforesaid, in the said county, to wit,
at the parishes aforesaid, in the said county of Somerset.

º:

That J. W. late of, &c. on, &c. and continually from that time until the

ouse near day of the taking of the said inquisition, hath been possessed and yet is pos
º ºr sessed of a certain messuage or dwelling-house with the appurtenances, situ

tº ate and being in K. aforesaid, within the borough aforesaid, and liberty thereof,
and within the jurisdiction of this court, adjoining to a certain bridge called
lººr S. B., and upon a certain common fleet "sewer called P., formerly built (the

flanger ºf

tº

same bridge being the king's common highway there,) and that by reason of
been obliged and ought well and
sufficiently to repair and maintain the foundation of the said messuage or
dwelling-house upon the fleet or sewer aforesaid, nevertheless the said J.
W. for all the time aforesaid, hath suffered and yet suffers the foundation
of the said messuage or dwelling-house to lie and continue in great decay and

F'. 602 ) his tenure thereof, he the said J. W. hath

ruin for want of due reparation thereof, by which the said messuage or dwel

ling-house hath been and yet is very like to fall down into the said common
fleet and sewer, and in and upon the said bridge, to the great danger of kill
ing the liege men and subjects of the said lord the king, passing, residing,
and working on, by, over, and under the said bridge, and to the no small fear
and grievance of them the said liege men and subjects of the said lord the
king, to the evil example of others, and against the peace, &c.

For not re-

[Commencement as ante, 2.] That from time immemorial there was and yet

|...}, is a common and ancient king's highway, leading from the market town of H.
Yºr in the west riding of the county of Y. towards and unto the market town of M.
* in the county Palatine of L. in, through, and over the township of Q. in the
bridge (f). west riding of the county of Y. aforesaid, used for all the liege subjects of the
king for themselves, with carriages, &c. to pass, &c. And that a certain part
of the said highway, at the said township of Q. in the west riding aforesaid, to
(e). From 3 Ld. Raym. 18.

the highway for 300 yards on each side of the

(f) This indictment is from 7 East Rep. 588, bridge, always accompanied the duty of repairing
where it was holden that the obligation to repair

the bridge itself. See ante, 589.
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wit, a certain part thereof, lying next adjoining the west end of a certain
public bridge there, called T. bridge, and within the distance of 300 feet
thereof, beginning at the west end of the said public bridge and extending
from thence westwards, containing in length 45 feet, and in breadth seven
yards, and a certain other part thereof, lying next adjoining to the east end of
the said bridge, and within the distance of 300 feet thereof, beginning at the
east end of the said bridge, and extending from thence eastwards, containing
in length 150 feet, and in breadth seven yards, on, &c. at, &c. was and yet is
very ruinous and in decay for want of repair, &c. so that the subjects of the
king cannot safely pass; to the common nuisance, &c. against the peace, &c.
and against the form of the statutes, &c. And that the inhabitants of the

west riding of the county of Y. the said common highway so "as aforesaid [*603 |
being in decay, of right ought to repair and amend, when and so often as it
shall be necessary.
a"

-

—sº

INDICTMENT's, &c. FOR

Not

REPAIRING

COURSES, &c.

WATER

-

[Commencement as ante, 2.] That from time whereof the memory of man º
is not to the contrary, there was and still is a certain common and ancient wa- and corpo
tercourse commonly called A. leading from a certain place called the wharf, in ºf
the parish of B. A. in the county of B. to a certain brewhouse in the occu- tº
-

- --

-

-

e dean

-

-

pation of one H. D. in the parish of Saint A. in the suburbs of the city of O. º:
in the said county of O. used by all the liege subjects of our said lord the
king and his predecessors for the time being, inhabiting and residing in and
about the said parish of St. A. to supply them with water for the use and

jºr
tºº.
º: ...]

benefit of themselves and their families, and that a certain part of the said which they
common and ancient watercourse, in the parish of St. A. aforesaid, in the su- tº to
burbs and county of O. aforesaid, containing in length three hundred yards, sº.
and in breadth eighteen feet, on, &c. and continually afterwards until the day so filthy as
of the taking of this inquisition, at, &c. aforesaid, was and still is foul, filled, º

and choaked up with mud, weeds, rubbish, dirt, and other filth, whereby the ...”
course and passage of the water which should and ought, and before that time
was used and accustomed to run and flow through the same watercourse, was,

-

during all the time last aforesaid, and still is so greatly stopped and “obstruct-l" 604 J
ed, that the liege subjects of our said lord the king, inhabiting and residing in
and about the said parish of St. A. during all the time last aforesaid, were
and still are not only deprived of the benefit and advantage of the water, which,

during all the time last aforesaid, should, and ought to have run and flowed,

3.

º
~

and still of right ought to run and flow through the said watercourse in its >
~

§ 3.

S.
(g) See general note, ante, 565 to 576. This pre- described as such in the proceedings, Hawk. b.
S.
$
Although this in- c. 76. s. 1. It is laid down that iſ a watercour
~
dictment probably referred only to a small stream, be stonned to the nuisance of the country, and º: ^y
and the nuisance is charged as affecting persons appear bound by prescription to clear it, those s o S. ry

$

redent is from Cro. C. A. 377.

on its banks, there can be no doubt that a person
bound to repair a navigable river, might be indict-

º
tº

have the right of fishing, and the
who have the immediate use, may be comp

§. l
s' Sº§ 33

ed for suffering its navigation to be obstructed. A remove the obstruction. Hawk. b. 1. c.
navigable river is, indeed, a highway, and may be
Wol. III.
6

**
-

-

7,

604
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usual and accustomed manner, but also the said mud and other filth during
all the time last aforesaid became and were and still are very offensive and
nauseous, and the said water thereby greatly corrupted, and by means thereof
divers noisome and unwholesome smells on the said thirtieth day of December,

in the year aforesaid, and on divers other days and times between that day
and the day of the taking of this inquisition at the parish of A. aforesaid, did
from thence arise, so that the air thereby was and still is greatly corrupted
and infected, to the great damage and common nuisance of all the liege sub

jects of our said lord the king, not only there residing and inhabiting, but also
going, returning, passing, and repassing by the same, and against the peace of
our said lord the king, his crown and dignity. And that the dean and chapter
of the cathedral church of Christ, of the foundation of lord Henry the Eighth,
late king of England, and the mayor, bailiffs, and the commonalty of the said
city of O. in the said county of O. for the time being, the said common and
ancient watercourse so as aforesaid being foul, choaked, and filled up as
aforesaid, ought to empty, cleanse, and scour, and until the said grievance
have, from time whereof the memory of man is not to the contrary, emptied,
cleansed, and scoured, and have used and been accustomed to empty, cleanse,
and scour, and still of right ought to empty, cleanse, and scour, when and as
often as the same should or shall be necessary (h); yet the said dean and
chapter and the said mayor, bailiffs, and commonalty have not emptied, cleans
ed, or scoured the same common and ancientwatercourse, so being ſoul, filled,

and choked up as aforesaid, as they ought to have done, and still of right
ought to do, but during all the time last aforesaid permitted and suffered, and
still do permit and suffer the said watercourse to be foul, filled, and choaked

up as aforesaid, for want of emptying, cleansing, and scouring the same.
For suffer

[Commencement as ante, 2.] [Northumberland being the nort adjoining

ing a port

.

so

filled with

rocks,
stones, &c.
as to pre

vent ships
from en

tering it.
Against
the mayor,

and byr
gesses of a
town cor

jorate,
ound to

preserve it

county to the town of N. upon T. and county of the same town.] The jurors
of our sovereign lord the king upon their oath present, That ſrom time whereof,
&c. there hath been and still is a certain ancient port commonly called the
port of N. upon T. used by all the liege subjects of our said lord the king and
his predecessors for the time being, for the importation and exportation of

goods and merchandizes *there; and for the benefit and advantage of trade
and navigation there, and for the ships, lighters, boats, and other vessels of
the liege subjects of our said lord the king, using the said port as aforesaid,
safely and securely to pass and repass, and load and unload therein for the
purposes aforesaid, and that the said port, on, & c. and from thence continually

in naviga

ble condi

afterwards, until the day of taking this inquisition in a certain part thereof, con
[• 605] taining fourteen hundred yards in length, and four hundred yards in breadth,
there called S. situate and being in, &c. aforesaid, being next adjoining the
county of N. and in a certain other part thereof, containing 500 yards in length,
and 200 yards, in breadth, there called the middle ground, situate and being in
the said, &c. and in a certain other part thereof, containing 600 yards in length,

tion (i).

(h) This seems to state the liability sufficiently It consists there of 12 counts which differ only
as in case of an indictment against a township for slightly from the one given. See notes to the last
not repairing a way, ante, 583 and 587.

(i) This precedent is from Hands' Practice, 894.

precedent.
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and 300 yards in breadth, there called I. S. situate and being in the said, &c.
was, and still is, foul, filled up, and choaked up with rocks, stones, gravel, sand,
and mud, by reason whereof the water which should and ought, and before

that time was used and accustomed to run and flow into and through the said
port, and filled, and rendered the said port in those parts thereof, deep, commo
dious, and safe, for the aforesaid ships, lighters, boats, and other vessels, to
pass and repass, and load and unload therein, for the importation and exporta
tion of goods and merchandizes there, and for the benefit and advantage of
trade and navigation there, was, during all the time aforesaid, and still is so
greatly stopped and obstructed, and turned and confined in such narrow, wind

ing, and irregular channels, that the said port in those parts thereof became,
and during all the time aforesaid, was, and still is, narrow, shallow, dangerous,
and wholly unfit for the purposes aforesaid, so that the liege subjects of our
said lord the king could not, during all the time aforesaid, nor yet can use the
said port for the exportation or importation of goods and merchandizes there,
or for the benefit and advantage of trade and navigation there, without the
most imminent hazard of damaging their ships, lighters, boats, or other vessels,
or the goods and merchandizes laden on board thereof, to the great damage
and common nuisance of all the *liege subjects of our said lord the king, using [*606 |
the said port as aforesaid, and against the peace of our said lord the king, his
crown and dignity. And that the mayor and burgesses of the town of N. upon
T. aforesaid, in the county of the town of N. upon T. aforesaid, for the time
being, ought to repair, cleanse, and maintain the said port, when and as often
as it is necessary for the use and benefit of all persons importing and exporting
goods there, and for the benefit and advantage of trade and navigation there (k).
Essex—Middlesex and Kent (to wit.) Be it remembered, that by and at a º:
ment by
special session and court of sewers, duly held for the limits of the levels of commi.
sioners of
Havering, Dagenham, Ripple, Barking, Eastham, Westham, Layton, Wal- sewers, for

thamstow, Bromley, and East Marsh, and for the respective borders or con-º. ºf
fines thereof, near to the same as the same respectively is, and standing, lying.
running, and being within the said respective counties, and within the bounds, i. up by
limits, and jurisdictions of his majesty's commissioners of sewers, duly issued º
which was

under the great seal of G. B. on the nineteenth day of June, in the year of *:::::::

our Lord 1761, still in force unsuspended, at the sign of the Green Man in i.
Great I. in the said county of E. on Saturday, the 5th day of January, in the ºt.
year ofour Lord 1765, before B. G. esq. chairman, S. W., J. H., J. L., C. S., T. *
F., J. G., W. S., G. S., E. R., M. P. A. and W. R. esquires, commission
ers in the said commission named, three thereof, to wit, the said B. G., S. W.,
and J. K., are therein and thereby nominated and appointed of the quorum,

come twelve sewers, jury for our sovereign lord the king, being duly returned
and charged, &c. come upon a sewers' jury for the limits, and for the borders
and confines of R. and B. levels in the said county of E. to wit, Mr. K., J.
A., J. B., G. C., F. L., J. L., B. R. S., R. H., H. F., T. T., H. M., and

J. P., who having, according to the tenor of the commission aforesaid, dili
gently inquired, as such jury, into the several matters and things belonging to
(k) Quatre, if the obligation to repair ought not see ante, 583,587.
to be stºred more fully, º in last precedonts, and
(l) sº, form in 4 wentw. 190.
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the sewers within the limits of the charges of the said jurors, according to
the tenor, true intent and meaning of the said commission, the said jurors do

The pre- upon their oath present in writing to the court here, as follows, that is to say,
* W. little level, within B. great level, Essex. The jurors aforesaid, upon
their oath aforesaid present, that T. S. of, &c. and all those estates he hath
of and in certain lands, called, &c. in the parish of B. in this county (of

[*607 ) which said lands the said T. S. now is, and for divers years last past "hath
been the owner, from time whereof the memory of man is not to the contrary,
have been forced to the repair of and of right ought to have repaired one and
a half rods in length, of a certain wall adjoining to and on the side of a cer
tain creek called B. Creek, in the parish of B. aforesaid, and within the lim
its, bounds, and confines of W. level, and within the jurisdiction of this court,
by reason of his and their tenure of said lands, and that the said T. S. still

of right ought to repair the same. And the jurors aforesaid, upon their oath
aforesaid, do further present, that although the said wall hath been divers
times in due manner presented to be out of repair, the said T. S. hath neg
lected and refused to repair the same, and that by and through the neglect
and default of the said T. S. in that behalf and for want of the said wall be

ing kept in due and sufficient repair, a great deal of the said wall which so
ought to be repaired by the said T. S. as aforesaid, to wit, thirty-eight feet or
thereabouts in length of the said wall, was blown up and washed away by a

spring tide which happened on, &c. now last past. And the jurors aforesaid,
upon their oath aforesaid, do further present, that the said T. S. by reason of
his tenure of his said lands in B. aforesaid, ought, at his own costs and charg
es, to repair, amend, and make good the said breach in the aforesaid wall.
—sº

INDICTMENTS, &c. FOR NUISANCES TO HIGHWAYS BY

ACTUAL OBSTRUCTION (A).

rººt

[Describe the

highway as ante,

576, 593, 4, to the words “at their free

...!!!"; will and pleasure,” after which are sometimes added “without any obstruc
shut a gate
t

across a

f.
highway
(m).

(m) Sº other prºcedents, 4 Wentwº 181. 101. tensive concern, constantly suffers waggons to
198. 6 Wentw. 401, 5. Cro. C. C. 303 to 305. stand on the side of the highway on which his
Cro. C. A. 373, 379. Plead. Ass. 424. 6 East, 427. premises are situated an unreasonable time, he is

Stark. 690 to 692, and see general nºte, ante, 565
to 576, and precedents describing different ways
and noſes thereto, ante, 576 to 589. . The offence
obstructing highways. It is laid down by
rd Ellenborough, that every unauthorized obstruction of a highway, to the annoyance of the
king's subjects, is an indictable offence, 3 Campb.
227.

-

guilty of a nuisance, 6 East, 427. 2 Smith, 424.
And if stage coaches regularly stand in a public
street of London, though for the purpose of accom
modating passengers, so as to obstruct the regular
track of carriages, the proprietor may be indicted,

3 Campb. 224. So a timber merchant occasion
ally cutting logs of wood in the street, which he
could not otherwise convey into his premises, will

Thus, where a waggoner carrying on a very ex
(A) [SeeM’Cullºch,
Respublica10v.Mass.
Arnold,
3 Yates, 417; Kelly e. Commonwealth, 11 Serg. & Rawle...
Aº.
R. 70 : Wales v. sº...N. R. 143: §...i.

-

ty.

ty.

7 Mass. R. 378; Hopkins v. Crombie, 4 N. Hamp. R. 526: State v. Knapp, 6 Conn. R. 415 : people
v. Corporation of Albany, Il Wendell,539; Mills v. Hall, 9 Wendell, 315 ; Howel v. M'Coy, 3 Rawle
256; Dimmett v. Eskridge, 6 Munſ. 311 ; Štúr. v. Purse, 4 M'Cord R. 472 : 1 Russell, 309, et seq.
A thoroughfare or way leading from one highway to another is a high
•k,
nuisance and indictable, sº Duncan, lº. 404.] er is a highway, the stopping of which is a
*

-

Chap. XIII.] To highways by Actual obstruction.
tion, hindrance, or impediments,” and then the indictment proceeds as follows.]
Yet one J. E. late of, &c. T. R. late of, &c. [and other defendants] on, &c.
with force and arms at the parish of T. aforesaid, in the county aforesaid, un

lawfully and injuriously made, erected and placed, and caused to be made,
erected and placed a certain gate and gate posts in, upon, and across the said
not be excused by the necessity which, in choosing
the situation, he himself created, 3 Campb. 230.
It is even said that, “if coaches on the occasion of
a rout wait an unreasonable length of time in a
public street, and obstruct the transit of his majes

middle of a highway, and obstruct the passage of
his majesty's subjects, Hawk. b. 1. c. 75. s. 12
(C); but though a party may remove the nuisance,
yet he cannot remove the materials or converſ,
them to his own use, Dalt. c. 50; and so much of

ty's subjects who wish to pass through it in car the thing only as causes the nuisance ought to be
riages or on foot, the persons who cause and per
mit such coaches so to wait are guilty of a nui
sance," 3 Campb. 226 and see 1 Russel, 463. (A).

Nor is it necessary, in order to fix the responsi
bility on the defendant, to show that he imme

diately obstructed the public way, or even intend

removed, as if a house be built too high, only so
much of it as is too high should be pulled down,
9 Rep. 53. God. 221. 2 Stra. 686.
The modes of prosecution. Indictment, &c.

appear to be the same which we have seen may
be pursued for not repairinº, sce note ante, 565 to

ed to do so; it seems to be sufficient, if the incon 576. Since whatever proceedings may be adopted
venience result, as an immediate consequence of for a mere nonfeasance, are, at least, equally appli
any public exhibition or act; for the crection of cable to an actual obstruction. The requisites also
a booth to display rope dancing, and other attractive of the indictment, presentment, or information,

spectacles, near a public street in London, which are in general similar. The same rules and prin
draws together a large concourse of people, is a ciples almost invariably apply. Thus it is not ne
nuisance liable to be punished and abated, 1 Ventr. cessary to state the antiquity of the road, or to set
169.

1 Mod. 76. 2 Keb. 846.

Bac. Abr. Nui

sance. But distributing hand-bills; in a public way
has been holden not to be illegal, 1 Burr. 516; and it
may be collected that a mere transitory obstruc
tiºn, which must necessarily occur, is excusable if
all reasonable promptness be exerted. So that the
erection of a scaffolding to repair a house, the un
loading a cart or waggon, and the delivery of any
large articles, as casks of liquor, if done with as
little delay as possible, are lawful, though if an
unreasonable time were employed in the operation

they would become nuisances, 3 Campb. 231. (B).

forth its boundaries.

If the nuisance continue, the

indictment should charge the facts accordingly, see
8 T. R. 142. Every proceeding, whether for nui
sances arising from neglect of the duty, or en
croachments on the public convenie: ſes, must con
tain the words “to the common nuisance of all the

liege subjects of our lord the now king,” residing,
passing, or using, &c. according to the facts, in its

conclusion, 2 Stra. 688. Com. Dig. Indictment,
G. 6; and it is said, that if the indictment conclude
to the damage of divers subjects, it will be insuf

Cro. Eliz. 148. A presentment by a
It seems to have been holden by Lord Kenyon, that ficient (D),
judge or justice for an obstruction, &c. must con
the existence of a nuisance for a great number clude against the form of the statute, &c. 13
of years might render it legal, Peake, N. P. 91; East, 258. ante, vol. ii. 9 and 10. The defendant
but the contrary now appears to be settled, 7 East, cannot make objectiºns to the indictment till he
199. , 3 Campb. 227. ante, vol. i. 160. If the par has pleaded. B. c. 66.
§ who has been indicted for a nuisance
continue
Judgment. Persons guilty of a common nui
the same, he may be again indicted for such con sance may be fined and inprisoned
at the dis
ºuance of the nuisance. The King v. Stead, 8
ºf the court in which they are con
T. R. 142. Independently of any legal proceed cretion
victed, Hawk. b I. c. 75. s. 14. But no con
"gs; it appears that any person may lawfully abate finement or corporal punishment is now in
* Public nuisance, at least if it be placed in the flicted. The object of the prosecution is, as
So constables are indictable for a nuisance, who conduct a sale under an execution, in a public

ºft.
*
a city, thereby obstructing the passage. Commonwealth v. Milliman, 13 Serg. & Rawle, 403.]
actions, which would otherwise be nuisances, may be justified by necessity. Thus a man
ſº,of[Some
**y throw wood into the street for the purpose of having it carried into his house, and it may be there
a reasonable time.

Commonwealth

Passimore,

1 Serg. & Rawle, 219. So a merchant may have
* gºods placed in the street for the v.
purpose of removing them to his store within a reasonable
time,
So, because building is necessary, stones, brick, sand, and other materials may be placed in the

id.

**** Pºided it be done in the most convenient manner. Id.]

ſº [Wales v Stetson, 3 Mass. R. i43; dimmettº. Eskridge, 6 Munſ. R. 311.]
(P) [Commonwealth v. Faris, 3 Rand, 631]
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king's highway, in the parish of T. aforesaid, in the county aforesaid, be
tween the said vills of T. and T. and unlawfully, and injuriously locked, fas-"
tened, and chained the said gate posts so as aforesaid, made, erected, and
placed, and locked, fastened, and chained, from the said, &c. until the day of
taking this inquisition, with force and arms at, &c. aforesaid, unlawfully and

injuriously continued, and still doth continue, whereby the liege subjects of
our said lord the king for all the time aforesaid, were not able, nor yet are
able to go, return, pass and repass along and through the said common king's
highway, with their cattle, carts and carriages, as they were accustomed and

ought to do. To the great damage, hindrance, and common nuisance of all

.

º:

the liege subjects of our said lord the king, going, returning, passing, and re
passing in, along, and through the said common king's highway, to the evil
example of all others, and against the peace of our said lord the king, his
crown and dignity. And the jurors, &c. do further present, that, &c. [de
scribe the highway as in first count.] Yet the said J. E., T. R., &c. on the

fate erected said, &c. with force and arms at, &c. aforesaid, unlawfully and injuriously

ºis alocked,
fastened and chained, and caused to be locked, fastened and chained,
certain other gate before that time made, to certain other gate posts before

road.

that time made, erected and placed in, upon, and across the said last-men

"tioned king's highway, in, &c. aforesaid, between the vills of T. & T., and
the said last-mentioned gate so locked, fastened, and chained to the said last

mentioned gate posts, from the said, &c. until the day of taking this inquisi
tion, with force and arms at, &c. aforesaid, unlawfully and injuriously con
tinued, and still doth continue, whereby the liege subjects of our said lord the
king for all the time last aforesaid, were not able, nor yet are able to go, re
turn, pass, and repass along and through the said last-mentioned common
king's highway, with their cattle, carts and carriages, as they were accus

{ *609 ) tomed and ought to do, "to the great damage, hindrance, and common nui
sance, &c,

"610 J
The like in

[As in the first count to the end.]

"That A. P. late of, &c. on, &c. with force and arms, at, &c. in a certain
. .

-

-

-

...”

king's highway there leading from, &c. to, &c. at a certain place there, near
: and to the south corner of a place called, &c. unlawfully and injuriously did erect,
keeping
... and cause to be erected, a certain wooden gate of the length of fifteen feet,
h
shut
a gate and of the height of four feet, upon and across the said king's highway afore
-

-

in the case of highways, to remove the nuisance; because it would be absurd to adjudge that to le
and to that end alone, the sentence is in general destroyed, which does not appear to exist, 8 T. R.
directed. It is therefore usual, when the nuisance
is stated on the proceedings, as continuing, in ad
dition to a fine, to order the defendant, at his own
costs, to abate the nuisance, 2 Stra. 686. But it
should seem, that where a building is not a nui
sance in itself, but becomes so, either by its exten
sion, or the use made of it for carrying on a nox
ious trade, the house itself ought not to be demol
ished, but
such part removed as annoys the
ublic, or such injurious occupation discontinued,
d. ibid. And where the nuisance is not charged
as still existing, but as having been offensive on a

*

142. And iſ the court be satisfied that a nuisan, c
indicted is already effectually abated before judg
ment is prayed upon the indictment, they will not,
in their discretion, give judgment to abate it; and
they refused to give such judgment upºn an indict
ment for an obstruction in a public highway, which
highway, after the conviction of the defendant, was

º
sº
º

regularly turned by an order of justices, and a cer
tificate obtained, that the new way was fit for the

passage of the public, and on affidavits that so
much of the old way indicted, as was still retained,
was freed from all obstruction, 13 East, 164.

day specified, no judgment need be given to abate;

º
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across a

said, and that the said A. P. the said wooden gate so as aforesaid erected and highway
made from the said, &c. until the day of the taking this inquisition, with force (n).
and arms, at, &c. aſoresaid, unlawfully and injuriously did continue locked
and fastened with an iron chain, and yet doth continue, by which the aforesaid
king's common highway, during all the time aforesaid, was so obstructed and
stopped up, that the king's liege subjects in, by, and through the same high
way, could not, nor yet can, go, return, and pass, with their horses, coaches,
carts, and carriages, so freely as they ought and were wont to do, to the great
damage and common nuisance, &c. [Conclusion as ante, 608.]
ob
That from time whereof the memory of man runneth not to the contrary, For
structing a

there was, and yet is, a certain ancient and common public foot-way leading defendant's
footway in
from the town of A. in the parish of B. in the county aforesaid, through and close, b

along a certain close of land called “The Ten Acres,” lying and being at the

pulling down
a stile and

erecting a
parish aforesaid, in the county aforesaid, towards and unto the town of W. hedge
wall,
&c.
across
in the same county, used for all the liege subjects of our said lord the king,
way (o).
and his predecessors, to go, return, pass, and repass, on foot, in, through, along,
and over, every year, at all times of the year, at their free will and pleasure,
without any obstruction, hindrance, or impediment whatsoever, and which
said close of land, on, &c. was, and continually from thence, until the day of
the taking of this inquisition, hath been, and still is, in the possession and
occupation of one J. M. late of, &c. aforesaid. And the "jurors, &c. do [* 611 |
further present, that the said J. M. on the said, &c. with force and arms, &c.
unlawfully, wilfully, and injuriously, did obstruct, stop up, and inclose, and
cause and procure to be obstructed, stopped up, and inclosed the said ſoot-way,

by then and there taking down, breaking down, and prostrating, and causing
and procuring to be taken down, broken down, and prostrated, a certain
ancient wooden stile then erected, standing, and being in and upon the same
foot-way, in the said close of land, and by then and there making, setting,
and placing, and causing and procuring to be made, set up, and placed, a
certain large hedge, in, upon, and across the said footway, in the place, room,
and stead of the said stile, and also by then and there erecting, setting up, and
placing a certain erection, wall, or building made of brick, mortar, and other
materials in, upon, and across a certain other part of the said footway in the

said close there, and the said foot-way so as aforesaid obstructed, stopped up,
and inclosed with the said hedge and building, he the said J. M. from the said,
& c. until the day of the taking this inquisition, with force and arms, at, &c.
aforesaid, unlawfully and injuriously hath continued, and still doth continue
the same so obstructed, stopped up, and inclosed, whereby the liege subjects of
our said lord the king during all the time last aforesaid, could not, nor can
they now go, return, pass, and repass in, through, along, and over the same

footway, as they before used and were accustomed to do, and still of right
ought to do, to the great damage, &c. [Conclusion as ante, 608.]

That from time whereof, &c. [describe the highway, as ante, 576, 593, 4.
607, for themselves and their goods, without any stoppage or hindrance by
(**) See a precedent, 6 Wentw. 405, and see
(o) See form, Cro. C. A. 373, and precedent
the precedent and note, ante, 607.
and note, ante, 607.

For diggin
a ditch, an

611
raising a
hedge across
a highway
(p).
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any ditches, hedges, or other obstacles whatsoever, nevertheless one A. O.
late of, &c. on, &c. with force and arms, at, &c. aforesaid, in the place afore
said, called, & c. upon the common highway aforesaid, a certain ditch and quick
set hedge, did make, and the said ditch and quickset hedge so as aforesaid made,

doth yet continue and keep, to the great, &c. [Conclusion as ante, 608.]
For putting
and con- -

tinuing
posts and
chains
across a

footway (q).

That C. W. late of, &c. on, & c. with force, &c. at, &c. aforesaid, to wit,
in a certain common and public foot-path there, for all the king's subjects to

pass and repass at their free will and pleasure, unjustly did erect, put, and
place, and cause to be erected, put, and placed, eight wooden posts, with an
iron chain affixed and fastened to the same posts, the said last-mentioned

iron chain being of the length of ten yards, and the said posts, together with the
said chain so as aforesaid affixed and fastened to the said posts, and which
[*612 J were erected "as aforesaid, put and placed in and upon the said foot-path,
from the said, &c. until the day of the taking of this inquisition, with force and
arms, at, &c. aforesaid, unlawfully and injuriously did continue, and yet doth
continue, by which the same foot-path could not, nor can they now go, return,
pass, and repass so freely and safely as they ought and were wont to do to
the great damage and common nuisance of all the liege subjects of our said
lord the king, through the same foot-path going, returning, passing, and repass
ing, and against the peace, &c.
For erecting
and continu

ing a build

º on a part
of a coinnon

foot-way
(r).

That there now is, and long before, and at the time of the obstruction and
nuisance hereinafter mentioned, there was a certain common and public foot
way on the side of a certain place, called, &c. and for all the liege subjects
of our said lord the king to go, return, pass, and repass on foot, in and along
the same, at their free will and pleasure. And the jurors, &c. do further pre
sent, that A. B. late of, &c. and C. D. late of, &c. on, &c. with force and

arms, at, &c. aforesaid, did unlawfully and injuriously erect and build, and
cause and procure to be erected and built, a great part of a certain edifice,
erection, and building, in and upon a great part, to wit,
square yards of
the said footway, and the said part of the said edifice, erection, and building so
as aforesaid erected and built, in and upon the said part of the said footway,
they the said A. B. and C. D. aforesaid, from the said, &c. until the day of
taking this inquisition, with force and arms, at, &c. aforesaid, unlawfully and
injuriously did keep, maintain, and continue, and still do keep, maintain, and
continue (s), whereby the said footway hath been, for and during all the time
aforesaid, and still is, greatly narrowed, obstructed, and stopped up, so that
the liege subjects of our said lord the king could not, during the time aforesaid,
nor can they now, go, return, pass, or repass on foot, in and along the said
footway, as they were before used and accustomed, and still of right ought to
do, to the great damage and common nuisance of all the liege subjects of our
said lord the king, in and along the said footway going, returning, passing,and
(p) Burn, J. Highways.

nent pleader now at the bar; and see the preco

(q) The MS. of a gentleman at the bar; see dent and notes, ºnto, 607, 8.
precedent and note, ante, 607.
(*) See 8 T. R. 142, and ante, 607.
(r) This indictment was ſramed by a very emi
º
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repassing on foot, to the evil and pernicious example, &c, and against the
peace, &c.

*[Commencement as ante, 2.] That for a long time before, &c. and until

the obstruction thereof hereafter next mentioned there hath been, and from the
time of such obstruction hitherto there ought to have been, and still of right
ought to be, a certain common and public highway, leading from a public and
common street in the village of Battersea, in the county of Surrey, down to a
certain public navigable river called the Thames, in the said county, for all
the liege subjects of our said lord the king, and his predecessors, kings and
queens of Great Britain and England respectively, to go, return, pass, repass,
ride, and labor on foot, and on horseback, and with their cattle and carriages
at their free will and pleasure, and that on, &c. at, &c. a certain building and
erection of great length, breadth, and height, to wit, of the length of, &c. and
of the breadth of, &c. and of the height of, &c. was and before had been built,
erected, and fixed in and upon the said common and ancient highway, by cer
tain persons to the jurors aforesaid as yet unknown, whereby the said common
and ancient highway was obstructed and stopped up, so that the liege subjects
of our said lord the king by the said way on foot, and on horseback, and with

ſ *613

]

or ob

structing a

highway in
various

forms (t).
First count, .
for continu

ing and
keeping a
building on
the high
way.

--

their cattle and carriages could not then go, pass, repass, &c. as they had been
used and accustomed to do, and that P. G. late of, &c. the said building and
erection so as aſoresaid built, erected, and placed in and upon the said com

mon and ancient highway, on the said, &c. and from thence until the day of

taking this inquisition, with force and arms, at, &c. aforesaid, unlawfully, and
injuriously did keep, maintain, and continue, and still doth keep, maintain, and
continue, whereby the said common and ancient highway during the time
aforesaid, hath been and yet is obstructed and stopped up, so that the liege

subjects of our said lord the now king, during all that time have been, and still
are hindered and obstructed, in passing and repassing, riding, and laboring on
foot, and on horseback, and with their cattle and carriages, in, through, and

along the said common and ancient highway as aforesaid, to the great dam
age, &c. [as ante, 60S.] And the jurors, &c. do further present, &c, [de
scribe way as in first count, and that the said P. G. on, &c. with force
and arms, at, &c. unlawfully, and injuriously did cause to be built a certain
wall of a certain great length, breadth, and height, to wit, of the length, &c.,

Second

count, build
ing a wall.

in and upon the said last-mentioned common and public highway, and the
same wall so built, &c. in and upon the said last-mentioned common and Pub

lic highway there as aforesaid, did unlawfully and injuriously, with

force and

arms, keep, maintain, and continue, from, &c. aforesaid, for a long time, to

wit, for the space of sixty days then next following, &c. [Conclusion as in the
first count.] And the jurors, &c. (as in first count, to the offence,) and that
the said P. G. on, &c. aforesaid, with force and arms, at, &c. aforesaid, un
lawfully and injuriously did dig up and subvert, and did cause to be dug up
and subverted, great part of the said last-mentioned common and public high

Third count,
digging up
and subvert

ing and plac
ing materi
als for

building. .

way, to wit, "sixty yards in length, and one yard in breadth, and four feet in [*614 J
depth, of the said last-mentioned common and public highway, and unlawfully
(1) see form, 4 wentw. 181, and precedent and note, ante, Go",s. .

vol. III.

-

7

-

614

indictMENTs, &c. for Nuisances [Chap. XIII.
and injuriously did then and there lay down and place, and cause to be thrown
down, laid, and placed, divers large quantities of bricks, stones, and lime, to
wit, &c. [here state the quantities, j in and upon the said last-mentioned com
mon and ancient highway, and the same part of the said last-mentioned high
way so dug up and subverted, and the said bricks, stones, and lime, so thrown,
laid down, and placed there, with force and arms, did unlawfully and injuri
ously keep, maintain, and continue, from the same day and year last aforesaid,
for a long time, to wit until the day of taking of this inquisition, whereby, &c.
[Conclusion as in first count. Fourth count, describing the way as a horseway,
as ante, 580, and the nuisance, as in first count. Fifth count, as a horseway,
stating nuisance as in the second.

Sixth count, as a horseway, describing nui

sance as in third. There was also a similar set of counts, varying in the same
manner, describing the road as a footway, as ante, 580.]
For taking
up pave
ment of a

Middlesex. That J. D. late of, &c. on, &c. and on divers other days and
times between that day and the day of taking of this inquisition, with force and

street, and
erecting a

portico, and
narrowing

footpath on
side of a

street (u).

arms, at the parish of, &c. unlawfully dug up and destroyed divers, to wit, ten
yards of the pitching or pavement of a certain common and public street and
king's highway there, called
, and at divers of those said days and times
put, placed, and erected certain posts or pillars there, in and upon the said
common and public street and king's highway, and built and erected a certain
building, erection, and portico to a great height, that is to say, to the height of
two feet above the adjacent part of the pitching or pavement of the said com

mon and public street and king's highway there, and kept and continued the
said post and pillars there put, placed, and erected as aforesaid, and the same
building, erection, and portico, built and erected thereon as aforesaid, and the
said pavement under and near the said building, erections, and portico, so raised
and heightened to the said height above-mentioned, above the adjacent part of
the pitching or pavement of the said common and public street and king's high
way there as aforesaid, for a long time, to wit, from the time of putting, plac
ing, erecting, building, raising, and heightening the same respectively, so by
him done as aforesaid, until the day of taking of this inquisition, to wit, at, &c.
aforesaid, whereby the same common and public street and king's highway
during the time aforesaid, was and is so much narrowed, straitened, and ob
| *615 J structed, that the liege *subjects of our said lord the king could not during all the
said time, nor can they now use and pass over the said common and public
street and king's highway, with their carts, carriages, and horses, and on foot,
as they were used and accustomed to do, and ought to have done, and to do,
but during all the time aforesaid, have been and are greatly obstructed and
hindered in the use and enjoyment of the said common and public street and
king's highway, to the great damage and common nuisance of all the said

subjects of our said lord the king, and against the peace, &c.
Second
count.

And the jurors, &c. that the said J. D. on the said, &c. and on divers other
days and times, between that day and the day of taking this inquisition, with

force and arms at, &c. aforesaid, unlawfully dug up and destroyed divers, to
(*) This was a recent indictment, 37 Geo.3 on which defendant was convicted. See also prece
dent and notes, ante, 607 to 610.
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wit, ten yards of the pitching or pavement of a certain common and public
street, and king's highway there, called Mill street, and at divers of those said

days and times, put, placed, and erected certain posts and pillars there, in and
upon the said common and public street, and king's highway, and built and
erected a certain building, erection, and porticq thereon, in the said common

and public street, and king's highway there, and raised and heightened the
pavement under and near to the said building, erection, and portico, to a great
height, that is to say, to the height of two feet above the adjacent part of the
pitching or pavement of the said common and public street, and king's high
way there, and kept and continued the said posts and pillars there put, placed,
and erected as aforesaid, and the same building, erection, and portico, built
and erected thereon as aforesaid, and the said pavement under and near to the

said building, erection, and portico so raised and heightened to the said height
as above mentioned, above the adjacent parts of the pitching or pavement of
the said common or public street, and king's highway there, as aforesaid, for a

long time, to wit, from the time of putting, placing, erecting, building, raising,
and heightening the same respectively so by him done as aſoresaid, until the
day of taking of this inquisition, to wit, at, &c. aforesaid, whereby the same
common and public street, and king's highway, during the time aforesaid, was
and is so much narrowed, straitened, and obstructed, that the liege subjects of
our said lord the king could not, during all the said time, nor can they now,
use and pass over the said common and public street, and king's highway, as
they were used and accustomed to do, and ought to have done, and to do, but
during all the time aforesaid have been and are greatly obstructed and hinder
ed in the use and enjoyment of the said common and public street, and king's
highway, to the great damage and common nuisance, &c. and against the
peace, &c.
-

[*616 )
*That, &c. [describe highway as ante, 576, and that on, &c. at, &c. For build
ing in part
aforesaid, R. D. late of, &c. with force and arms, unlawfully and injuriously on
an high
an
did dig up and subvert, and cause to be dug up and subverted, great part, to way,
narrowing
wit, twenty yards in length, ten yards in breadth, and five yards in depth, of it (v) (A).
the earth and soil in and of the said highway, and did also then and there un
lawfully and injuriously erect and build, and cause to be erected and built, in
and upon the said highway, a great part, to wit, twenty yards in length, ten
yards in breadth, and ten yards in height, of certain walls, erections, and
buildings, made of bricks, mortar, and other materials, and the said part of
the said walls, erections, and buildings, so as aforesaid erected and built, he
the said R. D. upon and from the said, &c. until the day of taking of this in
quisition, at, &c. aforesaid, with force and arms unlawfully and injuriously did
uphold, maintain, and continue, and still doth uphold, maintain, and continue,
whereby the said common highway on the said, &c. and during all the time
last aforesaid, was, hath been, and is, greatly obstructed, narrowed, and
straitened, so that the liege subjects of our said lord the king, in, upon, and
through the said highway, during all that time, could not, nor can now, go, re
(v) See form,4 Wentw. 192, and

precedent notes, ante, 607

(A) [See Rex v. Morris, 1 Barn. & Adol. 441.]

to 610.
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turn, pass, and repass, as they ought and were accustomed to do to the great
damage and common nuisance of all the liege subjects of our said lord the
king, going, returning, passing, and repassing in, and upon, and through the
said common highway as aforesaid, with their cattle and carriages, and against
the peace, &c.

-

[Second count, stating the highway to be a certain lane, called W. Lane.
Third count, for the same nuisance to a footway. Fourth count, for the same
nuisance to a footway called W. Lane. Fifth count, for the same nuisance to
a footway leading to the parish church, describing the way as ante, 61 1, 12.
Sixth count, describing tray as a footway across the grounds of the defendant,

and enumerating the buildings, and stating the measure and extent as follows.]
And the jurors, &c. do further present, that the said R. D. on the said, &c.
with force of arms, at, &c. aforesaid, unlawfully and injuriously did obstruct

and stop up, and cause and procure to be obstructed and stopped up, a certain
other public and common footway there, in, through, along, and over a certain
other close or piece of land there in the possession of him the said R. D. used
for all the liege subjects of our lord the king to go, return, pass, and repass,
at their free will and pleasure, by then and there erecting, setting up, and

[*617 ) placing, and causing and procuring to be erected, set up, and placed in, "up
on, and across the said last-mentioned footway, divers, to wit, six walls, six
erections, and six buildings made of bricks, mortar, and other materials, and
each and every of the said last-mentioned walls, erections, and buildings, be

ing of a great length, breadth, and height, to wit, of the length of ten yards,
of the breadth of ten yards, and of the heigth of ten yards, and the said last
mentioned footway so as aforesaid obstructed and stopped up, he the said R.
D. upon and from the said, & c. until the day of the taking this inquisition, with
force and arms, at the parish aforesaid, in the county aforesaid, unlawfully
and injuriously hath continued and still doth continue, whereby the liege sub
jects of our said lord the king, during all the time last aforesaid, could not,
nor can they now, go, return, pass, and repass, in, through, over, and along,
the said last-mentioned footway, as they before used and were accustomed to

do, and still of right ought to do, to the great damage, &c. [Conclusion as
ante, 608.]
For build

-

-

That J. K. late of, &c. mariner, on, &c. at, &c. in and upon the king's

ing a shed
or porch

projecting
on high
way (w).

common highway, there leading from a certain gate of the town of S. called

E. gate, to a certain gate of the said town called G. gate, erected, and set up
and built, and caused to be erected, set up, and built, one shed, one porch, and
thirteen feet of paling, and by the said porch and paling took in, encroached,
and stopped up, a certain part of the king's common highway aforesaid, con

taining in length seventeen feet and upwards, and in breadth two feet and up
wards, and by the said shed took in, encroached, and stopped up, a certain
other part of the same king's highway, containing in length eight feet and up
wards, and in breadth three feet, and the same part of the said king's common

highway, so encroached, took in, and stopped up, he the said John continued
(*) Pleader's Assistant, 424. See also precedent and notes, ante, to to 610.
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from the said, &c. to the day of taking this inquisition, to the great damage,
&c. [Conclusion as ante, 608.]

For con

That long before and at the time of the committing of the nuisance and of.
fence hereafter mentioned, there was and yet is a certain common and ancient

pack and prime (y) way, leading from, &c. to, &c. for all the liege subjects

tinuing a
hedge for
merly erec
ted by a per
soil un

of our lord the king and his ancestors, on horseback and on foot, to go, known,
return, pass, repass, ride, labor, and drive their cattle, at their free will pack and
way
and pleasure, and that on, &c. at, &c. a certain hedge had unlawfully been prime
whereby tho
erected and fixed across the same pack and prime way, there leading through
totally ob
a certain land called and known by the name of the B., by certain persons (to structed
across a

sanne was

the jurors "aforesaid as yet unknown), whereby the same pack and prime way

r).

was greatly obstructed, and stopped, so that the liege subjects of our said lord [*GIS 1
the king, by the same way, with their horses and cattle, could not then go, re
turn, pass, and repass, ride and labor, as they had been used and accustomed
to do from time immemorial; and that G. M. late of, &c. the said hedge so
as aforesaid erected and fixed across the same pack and prime way, on, &c.
aforesaid, and from that day, until the day of the taking of this inquisition, with
force and arms, at, &c. aforesaid, voluntarily and obstinately did uphold, main

tain and continue, whereby the same pack and prime way, during the time
last aforesaid, was and yet is so much obstructed and stopped up, that the liege
subjects of our said lord the king, during all that time were and still are hin
dered, retarded, and obstructed in passing and repassing through the same pack
and prime way there, to the great damage and common nuisance of all the
liege subjects of our said lord the king, through the same way going, return

ing, passing, repassing, riding, and laboring, to the evil example, &c. and
against the peace, &c.
That N. P. late of, &c. on, &c. and continually afterwards, until the day For continu
ing a gate
of taking this inquisition, with force and arms, at, &c. across the king's com on a high
(z).
mon highway, near the lower end of a certain street or lane commonly called way
(A).
S. street, leading from the parish church of P. to the Salls there often over

flowed by the sea, did, and still doth, wilfully, voluntarily, and obstinately, up
hold, maintain, and continue, a certain gate, posts, rails, and fence, and the

king's common highway aforesaid, by means thereof, hath not only unlawfully
enclosed, but also obstructed and stopped up, so that the liege subjects of our
said lord the king, in, by, and through the king's common highway aforesaid,
could not during the time aforesaid, nor yet can go, return, pass, and labor, as
they ought and were wont to do, to the great damage, &c. [Conclusion as
ante, 608. Second count like the first, except that it described the nuisance as
a “fence of posts and rails.”]
-

[...ſº
*[Commencement as ante, 2.] That long before, and at the time hereinaf
(z) Sec precedent Cro. C. C. 8th ed. 304, and

J

or stop

ping up a
public foot
(z) See a form 4 Went. 198, and the precedent way, with

the precedent and note, ante, 607, &c. and the pre- and notes, ante, 607, to 610.
cedent for not repairing a pack way, ante, 579.
(a) See precedent and notes, ante, 607 to 610,
(y) See explanation of these words, ante, 579.

(A) [Wales v. Stetson, 2 Mass. R. 143.]

out stating
the mode

(a).
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ter next mentioned, there was and thence hitherto hath been and still is, a cer

tain public and common footway in the parish of M. in the county of S., lead
ing from the village of M. in the county aforesaid, towards G. in the same
county, for all the liege subjects of our said lord the king, to go, return, pass
and repass on foot at their free will and pleasure, and that D. I. late of, &c.
on, &c. with force and arms, at, &c. afores aid, unlawfully and injuriously ob
structed and stopped up the said footway there, and the same so unlawfully
and injuriously obstructed and stopped up, from the same day and year afore
said, until the day of the taking of this inquisition, wrongfully and injuriously did
keep and continue, whereby, the liege subjects of our said lord the king, du
ring all that time were and have been greatly hindered, retarded, and obstruct
ed, in passing and repassing in and along the said footway, to the great
damage, &c. [Conclusion as ante, 608.] Second stating the footway to
lead from a certain public and common street in the village of M. aforesaid, to
G. aforesaid. Third stating, that there is a certain public and common footway
in the parish aforesaid, in the county aforesaid, for all the liege subjects, &c.

Four other
counts.

Fourth, that there now is, and from time immemorial hath been, a certain

public and common highway, leading from the village aforesaid, to G. afore
said, for all the liege subjects, &c. with their horses, carts, and carriages, to
go, &c. and that defendant, afterwards, to wit, on, &c. with force and arms,

at the parish aforesaid, unlawfully, &c. Fifth, that long before, and at the
time hereinafter next mentioned, there was and from thence hitherto hath been
and still is, a certain other public and common highway in the parish and
county aforesaid, for all, &c.

[...!?"

|

*[Describe the way as ante, 576.) And that J. S. late of,

&c. and T. P.

or mak

ing holes
Än, under,
and on the
sides of

late of, &c. on, &c. with force and arms, at, &c. aforesaid, dug, sunk, and
made, and each of them then and there dug, sunk, and made, and caused and

procured to be dug, sunk, and made, divers large and dangerous holes, that is
fºº). to say, forty holes of great depth and circumference, in, under, and close to
corn in

the sides of the said common footway, to wit, ten of the holes aforesaid, in the
same footway there, each and every of them then and there containing a greater
number of yards in depth and circumſerence, to wit, three yards in depth, and
ten yards in circumference, ten other holes, part of the said holes first above
mentioned, under and beneath the said common footway there, each hole there

of then and there containing respectively another great number of yards in
depth and circumference, to wit, three yards in depth and ten yards
in circumference, and the residue, that is to say, twenty other of the holes
last mentioned, contiguous and close to the sides of the same common
footway there, and in nowise secured or fenced round every hole of the said
residue of the said holes, then and there containing another great number of
yards in depth and circumference, to wit, three yards in depth, and ten yards
in circumference and that they the said J. S. and S. H. then and there did,
and each of them then and there did unlawfully, wrongfully, wilfully, and in
juriously, continue and permit to be so kept open the said several holes above
mentioned as aforesaid, in nowise secured or fenced round for a long space of
(b) cro. C. C. 8th ed. 314. Cro. C. A. 379, and precedent and notes, ante, 607 to 610.
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time, to wit, from the same day and year aforesaid, until the day of the taking
of this inquisition, and the same still remains so kept open, by reason whereof
the liege subjects of our said lord the king, during all the time last aforesaid,
could not, nor can they now go, pass, repass, and travel on foot, along, in, and
through the same common footway, without very great danger of losing their

lives and limbs in passing therein, to the very great danger, terror, damage,
and common nuisance of all his said majesty's subjects passing, repassing, and
travelling on foot, in and along the same way there, and against the peace, &c.
That A. F. late of, &c. on, &c. with force and arms, at, &c. aforesaid, in a For
digging
a hole in a
certain street being the king's common highway there called, &c. (used for all public ret
the king's subjects, with their horses, coaches, carts, and carriages, to go, re- (c).
-

-

-

•

.

turn, ride, pass, repass, and labor, at their free will and pleasure,) unlawfully
and injuriously did dig and cause to be dug, a certain pit, containing in cir
cumference fifteen feet, and in depth thirteen feet, and the same pit so as afore
said dug and caused to be dug, in the street and highway aforesaid, from the
said, &c. until, &c. at, &c. aforesaid, unlawfully, and injuriously did continue,
by reason whereof the king's subjects during the time aforesaid, could not go,
return, pass, repass, ride, and labor, with their horses, coaches, carts, and

carriages, in, by, and through the same street and highway, as they were wont
and ought to do, without great peril and danger of their lives, to the great

damage, &c. [as ante, 608.]
That W. C. late of, &c. on, &c. with force and arms, at, &c. aforesaid, to For digging
wit, in a certain passage and common footway there called Boar's Head Yard, *i.

(being the king's common highway, used for all the king's subjects, to go, re- . i.
turn, pass, and repass on foot, at their free will and pleasure), unlawfully and passage(d).
common
-

-

-

-

-

-

injuriously did dig and make, and cause to be dug and made, a certain horse

pond, containing in length twelve feet, in breadth six feet, and in depth six feet;
and that the said W. C. on the said, &c. with force and *arms, at, &c. afore-

said, to wit, in the same passage and common highway, unlawfully and injuri
ously, did erect, put, and place, and cause to be erected, put, and placed, a cer
tain wooden cistern, containing in length five feet, and in breadth twenty inches;
and that the said W. C. the said horse-pond, so as aforesaid dug and made, and
also the said wooden cistern, so as aforesaid erected, put, and placed, from the
said, &c. until the day of the taking of this inquisition, with force and arms, at,
&c. aforesaid, unlawfully and injuriously did continue, and yet doth continue ;

by means whereof the same passage and common footway, for and during
the whole time aforesaid, was so obstructed, and was and yet is so danger
ous, that the liege subjects of our said lord the king, through the same pas
sage and common highway could not, nor yet can go, return, pass, and re
pass, so freely and safely as they ought and were wont and accustomed to do,

and still of right ought to do, to the great damage, &c. [Conclusion as ante,
608.]
(c) Cro. C. c. 8th ed. 303. 7th ed. 524. See
also precedent and notes, ante, 608 to 610.

(d) Cro. C. C. 8th ed. 304. See precedent and
notes, ante, 608 to 610.
e

ſ
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[Describe the highway as ante, 576.]

And the jurors, &c. further present,

for cutting
a gap in a

that there now is, and from time whereof, &c. there hath been a certain water

bank,
which con
fined wa

course running and flowing through and under a certain bridge, called A.

ter in a
water

course,'
whereby
the water
overflowed

a highway
adjoining,
and injur
ed the road

bridge, to wit, at, &c. aforesaid. And the jurors, &c. do further present, that
A. B. late of, &c. aforesaid, and C. D. late of, &c. aforesaid, on, &c. at, &c.
aforesaid, did unlawfully cut into, dig away, and remove, and cause to be cut
into, dug away, and removed, great part of a certain bank, dam, or mound of
earth, then and there lying and being on the east side of the said water-course,
near to the said bridge, and between the said water-course, and a certain ditch
or water-course on the south side of the said highway, and unlawfully and in
juriously kept and continued, and cause to be kept and continued, the said

part of the said bank, dam, or mound of earth so cut into, dug away, and re
moved as aforesaid, for a long space of time, to wit, from thence until the day
of the taking of this inquisition, whereby divers large quantities of water,
during the time aforesaid, to wit, on, & c. and on divers other days, &c.
were diverted and turned from the usual and accustomed course and channel,
and ran and flowed from and out of the said water-course into the said ditch,
on the south side of the said highway, and from thence into, upon, and over
the said highway, and greatly overflowed, damaged, and spoiled the same, so

that the liege subjects of our said lord the king could not, during the times
last aforesaid, go, return, pass, ride, and labor, in and upon, over and along,
the said highway, on foot or with horses, carts, or carriages, as they were be
fore used and accustomed to do, without great danger of their lives, and the
loss of their goods; to the great damage, &c. [Conclusion as ante, 608.]

*That A. H. late of, &c. and H. A. late of, &c. on, &c. with force and
[*622
Against
night-men

for laying
soil in the

streets (e).

arms, at, &c. in a certain common street there, being the king's highway, cal
led P. street, (used for all the king's subjects, with their horses, coaches, carts,

and carriages, to go, return, ride, pass, repass, and labor at their free will and
pleasure,) unlawfully and injuriously did pour out, discharge, place, and leave,
and cause to be poured out, discharged, placed, and left, a great quantity of
dung, human excrement, and other filth, by reason of which divers hurtful and
unwholesome smells and stenches from the said dung, excrement, and other

filth, did then and there arise, and thereby the air there became and was then
and there greatly corrupted and infected, to the great damage, &c. [Con
clusion as ante, 608.] .
For shoot

That E. F. late of, &c. on, &c. with force and arms, at, &c. aforesaid, in

"g". " " a certain common footway there, leading from that part of M. green, which is
ſoot way
(f).

in the parish aforesaid, in the county aforesaid, towards and unto the parochial
church of the same parish, in the said county, did unlawfully and injuriously
put, place, and lay, and cause to be put, placed, and laid, two cart loads of
dirt and other filth, and the said dirt and filth, in the said footway, from the
said, &c. until the day of the taking of this inquisition, at, &c. aforesaid, un

lawfully and injuriously did permit and suffer to be and remain, by reason
(e) Cro. C. C. 8th edit. 303. See precedent
and note, ante, 606 to 610.

(f) Cro. C. C.1th edit. 532, and see precedent
and notes, ante, 606 to 610.
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whereof the footway aforesaid, during the time aforesaid, was, and yet is,
greatly obstructed and straitened, so that the liege subjects of our said lord
the king, through the same footway, could not, during the time aforesaid, nor
yet can, go, return, pass, repass, and labor as they ought and were wont to do,
to the great damage, &c. [Conclude as ante, 608.]

That C. P. late of, &c. on, &c. with force and arms, at, &c. aforesaid, in For laying
a certain public square, and the king's common highway there, called L. fields, ºn
did unlawfully, and injuriously put, place, and lay, and cause and procure to ...
be put, placed, and laid, divers large quantities of dirt, earth, rubbish, soil, and ºned
stating
brick, to wit, &c. [state the quantities], and the said dirt, earth, rubbish, soil, death of a

and bricks, in the said square and king's common highway there, from the said, ..."
&c. in the year aforesaid, until the day of the taking of this inquisition, un- quence (8).
lawfully and injuriously did continue, and still doth continue, * without any [*623 ]
inclosure or fence whatsoever, and without any light hung out or placed in the
night time, to prevent the damage that might happen to the subjects of our
said lord the king, with their horses, carts, and other carriages, passing and
repassing through the said square and king's highway, whereby the liege
subjects of our said lord the king, could not, during the time last afore
said, pass and repass through and along the said square and king's high
way, without great danger of their lives, and the loss of their goods.
And the jurors, &c. do further present, that on, &c. about the hour of ten,
in the night of the same day, at, &c. aforesaid, one J. S. then servant to one
S. T. widow, was driving two horses, drawing a certain coach, through and
along the said square and king's common highway, (in which coach the said
S. T. then and there was) and the said S. T. in so passing through and along
the said way in the said coach, was then and there, by means of such dirt,
earth, rubbish, soil, and bricks, so put, placed, and laid as aforesaid, overturned
and prostrated, and thereby so greatly hurt, bruised, and wounded, that she
the said S. T. afterwards, to wit, on, &c. at, &c. aforesaid, of such hurts,
bruises, and wounds, died ; and also by means of such overturning the said
coach as aforesaid, as well the said J. S. who drove the said coach, as also

J. H. esquire, G. T. M. the wife of M. B. esquire, and S. J. spinster, then
being in the said coach, were put in great danger of losing their lives, or of
receiving some bodily hurt, to the great damage not only of the said T. S., J.
H., G. T., M. B., and S. J., but also to the great damage and common nui

sance of all the liege subjects of our said lord the king, with their horses, carts,
and other carriages, in, by, through, and along the said square and king's com
mon highway, during the time aforesaid, going, returning, passing, riding, and
laboring, and against the peace, &c.
That on, &c. there was, and from thence hitherto there hath been and still

Fº

is, a certain common way leading from the town of B. in the said county of S. carriage
..." "
to the parish church of B. aforesaid, there, for all the inhabitants of the *"And
-

-

-

-

-

churc

-

-

a

parish of B. aforesaid, to go, return, pass, and repass on foot and on horse-digin;
up
th
back, and with their coaches and carriages, for the attending and hearing of º).
-

-

(g) Cro. C. C. 8th edit. 315, and precedents
and notes, ante, 606 to 610.

Wol. III.

-

-

(h) Cro. C. C. 339.
ante, 606 to 610.

8

-

See precedent and notes,
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divine service in the same parish church, and that H. F. late of, &c. on, &c.
and on divers other days and times as well before as afterwards, with force and
arms, at, &c. aforesaid, in and upon the said way, there unlawfully and in
juriously put, placed, and laid, and caused and procured to be put, placed, and
[*624 J laid, divers large quantities of dung, muck, straw, *and rubbish, that is to say,
twenty cart loads of dung, twenty cart loads of muck, twenty cart loads of

straw, and twenty cart loads of rubbish, and the said dung, muck, straw, and
rubbish, so put, placed, and laid as aforesaid, continually from the said,
&c. until the day of the taking of this inquisition, hath permitted to be and
remain, and still doth permit to be and remain, and obstinately continued,

and still doth continue the same, in and upon the said way there, by reason
whereof the said way hath, for all the time last aforesaid, been straitened
and obstructed, insomuch that the said inhabitants of the said parish could not,
during all the time last aforesaid, nor can they now go, return, pass, and repass
from the said town of B., to the parish church, aforesaid, in, along, and through
the said way there, as they ought and were used and accustomed to do, and
still of right ought to do, but during all the time last aforesaid were, and still
are greatly obstructed and hindered in the use and enjoyment of the said way
there, to the great grievance and common nuisance of all the inhabitants of
the said parish, going, returning, passing, and repassing, in, along, and through
Second
count for

digging up
the pave
ment.

the said way there, and against the peace of our said lord the king, his
crown and dignity. And the jurors aforesaid, upon their oath aforesaid,

do further present, that the said H. F. afterwards, to wit, on, &c. and on di
vers other days and times between that day and the day of the taking of this
inquisition, with force and arms, at, &c. aforesaid, unlawfully and injurious
ly dug up, rooted up, and destroyed, and caused and procured to be dug up,
rooted up, and destroyed, divers, to wit, ten yards of the pitching or pavement
in the said way, so leading from the said town of B. to the parish church of
B. aforesaid, whereby the said way, during all the time last aforesaid, became
and was, and still is broken, ruinous, miry, deep, and in such decay, that the
said inhabitants, of the said parish of B. during all the time last aforesaid
could not, nor can they now go, return, pass, repass, and ride, with their horses
and carriages, in, through, over, and along the said way there, as they were
used and accustomed to do, and still of right ought to do, but ever since the
said, &c. have been and are greatly obstructed and hindered in the use and

enjoyment of the same way, to the great damage and common nuisance, &c.
Third count,
for destroy

ing the
pavement,
&c. stating

[As in the first count..] And the jurors, &c. [describe the way as a public
general way, from the town of B. to the town of C. as ante, 576, and that the
said H. F. afterwards, to wit, on the said, &c. and on divers other days and

... pi. 3 times, between that day and the day of the taking of this inquisition, at, &c.
be a public
aforesaid, unlawfully and injuriously, dug up, rooted up, and destroyed, and
highway,
&c.
caused and procured to be dug up, rooted up, and destroyed, divers, to wit,
| *625 J ten "yards of the pitching or pavement of the said king's highway, and put,

laid, and placed, and caused and procured to be put, laid, and placed, divers

large quantities of dung, muck, straw, and rubbish, to wit, &c. in and upon the
said last-mentioned way there, and the said last-mentioned dung, muck, straw,

and rubbish, so put, laid, and placed as aforesaid, continually from the said, &c.
until the day of the taking of this inquisition hath permitted to be and remain
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and still doth permit to be and remain, in and upon the said king's highway
there, whereby the said king's highway, during all the time last aforesaid, hath
been and still is so ruinous, wet, deep, and miry, that the ſiege subjects of our
said lord the king, during all or any of the time last aforesaid, could not, nor
can they now travel, pass, and repass, with their cattle and carriages, in, through,
over, and along the said king's highway there, as they before were used and ac
customed to do, and of right ought to have done, and still of right ought to do,
but during all the time aforesaid were and still are wrongfully and injuriously
obstructed and hindered in the use and enjoyment of that way, to the great
damage, &c. [Conclusion as ante, 608.]
That A. O. late of, &c. on, &c. and on divers other days and times, as For laying
well before as afterwards, with force and arms, at, &c. in and upon the king's ...:

common highway, there leading from, &c. unto, &c. divers great pieces of ...”
timber, put and placed, and caused to be put and placed, and the same great highway (*).
pieces of timber so as aforesaid put and placed, from the aforesaid, &c. until
the day of exhibiting this information, in and upon the king's common highway
aforesaid, to be, lie, and remain, hath permitted, and doth still permit, to the
great damage, &c. [Conclude as ante, 608.]
Middlesex. That K. L. late of, &c. laborer, on, &c. in, &c. with force and For placing
arms,
at, &c.
wit, and
in thethere
common
public common
street there
called Kºi.
C. street,
(the aforesaid,
same streetto then
beingand
the king's
highway,
tºº
a.

there used by all the liege subjects of our said lord the king, with their horses, *(j):
coaches, carts, and carriages, to go, return, pass, repass, ride, and labor at
their free will and pleasure) (ij), unlawfully and injuriously did put and place,
and cause and procure to be put and placed, two carts for the selling and ex
posing to sale of peas in the shells, and the said carts in the same street and

common highway, on, &c. aforesaid, for the "space of three hours, at, &c. [*626 |
aforesaid, unlawfully and injuriously did cause to be and remain, whereby the

said street and common highway, during the time last aforesaid, was very
much obstructed and straitened, so that the liege subjects of our said lord the
king, could not through the same street and common highway, during the time
in that behalf aforesaid, go, return, pass, repass, labor, ride, and labor with
their horses, coaches, carts, and carriages, as they ought and were wont and

accustomed to do, to the great damage, &c.

[Conclusion as ante, 608.]

That H. F. late of, &c. and on divers others days and times between that :
g emp
day
the street
day of there
the taking
inquisition,
withking's
force common
and arms,highway,
at, &c. drays
in a and
certain
calledofL.this
street,
being the
ºto re
-

-

-

-

- - -

-

a

there used for all the king's subjects, with their horses, coaches, carts and
carriages, to go, return, ride, repass, and labor at their free will and pleasure,

*...
*

unlawfully and injuriously did put and place three empty drays, and did then ""

#)

(i) See form, Burn, J. Highways, and precedents
This is not necessary.
and notes, ante, 606 to 610.
(k) Cro. C. C. 8th edit. 304. That this is an
(j) Cro. C. C. 8th edit. 305. See 3 Campb. indictable offence, see 3 Campb. 231. 6 East, 427.
224. 231. 6 East, 427. See also precedents and See precedents and notes, ante, 606 to 610.
notes, ante, 606 to 610.
-

INDICTMENTs, &c. For Nuis ANces [Chap. XIII.

626

and on the said other days and times, there unlawfully and injuriously permit
and suffer the said empty drays respectively to be and remain, in and upon the
king's common highway aforesaid, for the space of divers hours, to wit, for the
space of five hours on each of the said days, whereby the king's common high
way aforesaid, then, and on the said other days, for and during all the said
times, on each of those days respectively, was obstructed and straitened,
so that the liege subjects of our said lord the king could not then and on the
said other days and times, go, return, pass, repass, ride, and labor, with their
horses, coaches, carts, and other carriages, in, through, and along the king's
common highway aforesaid, as they ought and were wont and accustomed to

do, to the great damage, &c.

Fº
stand in

[Conclusion as ante, 608.]

That A. B. late of, &c. before and at the times hereafter mentioned, was,

and still is, a proprietor of divers waggons for conveyance for hire of goods of

public street

-

-

-

... ." ... others to and from E. and being such proprietor, he, with force and arms, on,

*.
(l).

&c. and on divers other days and times between that day and the eighth of
January, 1803, in the parish of, &c. in the city and county aforesaid, without
just cause or excuse, but wrongfully and unjustly did cause and permit divers,
to wit, twenty waggons to stand and remain for a long time, to wit, ten hours on

[*627 1 each *day, before his warehouse, situate in a public street and highway, called
, within such parish, city, and county, and divers cumbrous and other
parcels which had been conveyed, or were intended to be conveyed, in such
waggons, to lie during such time scattered about such public street, to the
great hindrance, impediment and annoyance, of all his majesty's subjects pass
ing and repassing such street, &c. [Conclusion as ante, 608.] The second
count charged that the defendant permitted divers waggons to stand in the said
public street and highway, and there to remain before his warehouse for a

long and unreasonable time, to wit, &c. by which the king's subjects were
during that time, much impeded and obstructed, &c. [There was a third

count for similar nuisances from the eighth of January to the day of the pre
sentment.]

For baiting

That S. J. late of, &c. and divers other persons to the jurors aforesaid un

... • known, on, &c. with force and arms, at, &c. aforesaid, in a certain common
º
being and public street there, called the Market-place, the same street then and there
he king's
highway
(m).

being, and still being, the king's common highway, used by all the liege sub
jects of our said lord the king and his predecessors, with horses, coaches,
carts, and carriages, and on foot to go, return, pass, repass, ride, and labor at
their wills and pleasures, unlawfully and injuriously did lead, drive, put, and
place, and did cause and procure to be led, driven, put, and placed, a certain
bull, and the same bull did then and there bait with dogs, and the same bull so
baited with dogs in the same street and common highway, on, &c. aforesaid,
unlawfully and injuriously did cause to be and remain for a long space of time,
to wit, for the space of three hours, whereby the said street and common high
way, during the time last aforesaid, was very much obstructed, so that the
(1) See 6 East, 427, where this was held an in- 606 to 610.
dictable offence, 3 Camp. 224, 231. . Cro. C. C.
(m) See form, 4 Wentw. 213, and the precedent

8th edit. 395, and the precedents and notes, ante, and note, ante.
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liege subjects of our said lord the king could not through the said street and
common highway, during the time last aforesaid, go, return, &c. with horses,
&c. as they ought and were wont to do, to the great damage, &c. [Conclusion
as ante, 608.]
-

*[Commencement as ante, 2.] That B. R. late of, &c. on, &c. at, &c. in
§n*628,
9 & 10 1
a certain common and public street and highway, there for all the liege subjects W. 3. c. 7.
letting
of our said lord the king, on foot, with their horses, coaches, carts, and car for
off fire
riages, to go, return, ride, pass, repass, and labor at their free will and pleas works in a
public street
ure, wrongfully, unlawfully, and injuriously, did fire certain fire-works, that is (n).

to say, two fire-works called Roman candles, whereby the said public street
and common highway was then and there greatly obstructed, and divers liege

subjects of our said lord the king then and there standing, being, passing, and
repassing, in and along the said public street and common highway, were then
and there greatly terrified and put in great peril and danger of bodily harm,
and could not then go, return, pass, and repass, on foot and with their horses,
coaches, carts, and carriages, in and along the said public street and common
highway, as they ought to have done, and have been used and accustomed to
do, and otherwise might and would have done, to the great terror, alarm, dan
ger, and common nuisance of all the liege subjects of our said lord the king,
in and near the said public street and highway inhabiting and residing, and of

all other the liege subjects of our said lord the king there standing, being, and
passing, in contempt of our said lord the king and his laws, to the evil exam
ple, &c. and against the peace, &c. and against the form of the statute, &c.
And the jurors, &c. do further present, that the said B. R. on the said, &c. at,
&c. aforesaid, in a certain other common and public street and highway there,

Second
count.

for all the liege subjects of our said lord the king, on foot, and with their hor
ses, coaches, carts, and carriages, to go, return, ride, pass, and repass, and la
bor, at their free will and pleasure, wrongfully, unlawfully, and injuriously, was
aiding, assisting, in firing certain fire-works, that is to say, two other fire-works,
called Roman candles, whereby the said public street and common highway
was then and there greatly obstructed, and divers liege subjects of our said
lord the king, then and there standing, being, passing, and repassing, in and
along the said last-mentioned public street and common highway were then
and there greatly terrified and put in great peril and danger of bodily harm,
and could not then go, return, pass, and repass, on foot, and with their horses,
coaches, carts, and carriages, in and along the said last-mentioned public street
and common highway, as they ought to have done, and had been used and
accustomed to do, and otherwise might and would have done, to the great ter
Third
ror, &c. [as in first count..] And the jurors, &c. do further present, that the

count.

said B. R. on, &c. aforesaid, at, &c. aforesaid, in a certain other common
(n) Though the 9 & 10 W.3.c. 7. in some of its there can be no doubt that the party offending may
clauses provides specific pen alties for the improper be indicted at common law, and the statute is only
exhibition of fire works, as that act declares it in cumulative in its operation. See precedent against
its first section to be a common nuisance, there is

a tithing-man for permitting persons to light fire

no doubt but that it may be indicted as such, even works at his dwelling-house, and carry them into
under the statute, 4 T. R. 202.

1 Saund. 135, n.

4. Cowp, 650. 2 Burr. 863, ante,606 to 610. And

a public street there, and there discharge them, 2
Stark. 750.
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and public street and highway there, wrongfully, unlawfully, and injuriously,
did fire certain other fire-works, whereby the said last-mentioned public street
and common highway was then and there greatly obstructed, and divers liege
subjects, &c. [as in first count to the end.]

k *629 )

"That W. S. late of, &c. on, &c. and on divers other days and times be

sº tween that day and the day of taking this inquisition, with force and arms, at
killing
them, London, (that is to say,) at the parish of Christ-Church, Newgate Street, in
and leaving
their skins, the ward of Farrington Within, in London aforesaid, in a certain house and
*:::::: building there, in the occupation of the said W. S. and situate and being in a
.." certain public street, and king's common highway there, called Warwick Lane,
-

-

-

-

-

-

-

-

and near divers other public streets, and common highways there, and also

near the dwelling-houses of divers of the liege subjects of our said lord the
king there situate, unlawfully and injuriously, did kill, slaughter, and cause to
be killed and slaughtered, divers oxen, cows, calves, sheep, lambs, and swine,
to wit, five thousand oxen, &c. &c. and the excrement, blood, offal, entrails,
and other filth from the said oxen, cows, calves, sheep, lambs, and swine, on
the same day, and in the year aforesaid, and on the other days and times afore
said, there unlawfully and injuriously did permit and suffer to be, and remain, in
and near the said house and building, and to run from and out of the said house

and building, into and along the said public street and king's common high
way, called Warwick Lane, and the horns, hides, skins, and offal of the said
-

oxen, cows, calves, sheep, and lambs, he, the said W. S. on the, &c. afore

said, and on the other days and times aforesaid, there unlawfully and injuri
ously did put and place, and cause and procure to be put and placed, in the
said public street and king's common highway last aforesaid, and the said
horns, hides, skins, and offal, to be and remain in the public street and king's
common highway last aforesaid, and then and on the other days and times

aforesaid, there wrongfully and injuriously did permit and suffer. And the
said oxen, cows, calves, sheep, lambs, and swine, he, the said W. S. on,
&c. aforesaid, and on the other days and times aforesaid, there unlawfully
and injuriously did drive, and cause and procure to be driven, in, along, and
through the public street and king's common highway aſoresaid, and towards
and into the said house and building for the purpose of being slaughtered
there, by means of which said premises divers noisome and offensive smells
and stenches from the said excrements, blood, offal, entrails, and filth, on,
&c. aforesaid, and on the other days and times aforesaid did there arise,

and the air there became and was thereby greatly corrupted and infected,

and the public streets and king's common highway aforesaid, during the
times aforesaid, by means of putting and placing the horns, hides, skins, and
offal, of the said oxen, cows, calves, sheep, and lambs, as aforesaid, and
also by means of driving and causing the said oxen, cows, calves, &c. to
be driven as aforesaid, were greatly obstructed and straitened, so that the

[•630 ) liege subjects of our said lord the king "during the time aforesaid, could not,
nor can they yet go, return, pass, repass, ride, and labor, with their horses,
carts, and carriages, and on foot, in and along the public streets and king's
common highways aforesaid, so freely as they were wont, and by right ought
to do; to the great damage and common nuisance of all the liege subjects
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of our said lord the king there inhabiting, residing, and being, and in and

along, and through the said public streets and king's common highways, go
ing, returning, passing and repassing, riding, and laboring, and against the
Second
peace of our said lord, &c. And the jurors, &c. do ſurther present, that the count,
for
offensive
said W. S. on, &c. and on divers other days and times between that day and
smell, &c.
the day of taking this inquisition, with force and arms, at, &c. aforesaid, in a merely.
certain house of him the said W. S. situate and being in a certain public street
and common king's highway there, called Warwick Lane, and also situate
near divers other public streets and common king's highways, there and near
the dwelling-houses of divers liege subjects of our said lord the king, did
unlawfully and injuriously kill and slay, and cause to be killed and slain,

divers, to wit, &c. and the excrement, blood, entrails, offal, and other filth,

from the said animals respectively coming and issuing, did then and there, on
the said several days and times respectively, there cause and permit to be and
remain in the said house, and near to the same, for a long time, to wit, for
the space of five hours on each of those days respectively, whereby divers
noisome and unwholesome smells and stenches from the excrement, blood,

offal, entrails, and other filth, coming and issuing from the said animals, then
and on the said other days and times respectively there did arise, and the air
thereby was greatly corrupted and infected; to the great damage and com
mon nuisance not only of all the liege subjects of our said lord the king near
there inhabiting and dwelling, but also of all other liege subjects of our said

lord the king, in, by, and through the said public street, called Warwick Lane,
and in, by, and through the said other public streets and common king's high
way near there going, returning, passing, repassing, and laboring; to the evil
Third
example, &c. and against the peace, &c. And the jurors, &c. do further count, for
present, that the said W. S. on, & c. aforesaid, and on divers other days and struction
the ob.
times between that day and the day of taking this inquisition with force and of the
highway
arms, at, &c. aforesaid, in a certain public street and common king's high only.
way there, called Warwick Lane, used for all the king's subjects on foot, and
with their horses, coaches, carts, and carriages, to go, return, pass, and re
pass, ride, and labor, at their free will and pleasure, unlawfully, and injurious
ly, did pour out, discharge, put, place, and leave, "and cause and procure to [* 631 |
be poured out, discharged, placed, and left, divers large quantities of the
blood, offal, excrements, entrails, and other filth of divers oxen, cattle, sheep,
swine, and other animals, and divers large quantities of the hides, horns, and
skins, of cattle, oxen, and other animals, and did then and on the said other
days and times, there, unlawfully and injuriously permit and suffer the said
*

quantities of blood, offal, excrement, entrails, and other filth, and the said

horns, hides, and skins, to be and remain in and upon the said public street
and common king's highway, called Warwick Lane, for a long space of time,
to wit, for the space of ten hours on each of the said days respectively,
whereby the said public street and king's common highway aforesaid, then
and on the said other days, for and during all the said space of time, on each

of those days respectively, was obstructed and straitened, so that the liege
subjects of our said lord the king could not then and on the said other days
and times respectively, go, return, pass, repass, ride, and labor, with their

horses, coaches, carts, and other carriages, in, through, and along, the said
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public street and common king's highway aforesaid, called Warwick Lane,
as they ought and were wont and accustomed to do; to the great damage
and common nuisance of all his majesty's liege subjects, going, returning,
passing, repassing, riding, and laboring, in, through, and along, the said public
street and common king's highway, to the evil, &c. and against the peace, &c.
Fourth
count for

And the jurors, &c. do further present, that the said W. S. on, &c. aſoresaid,

driving cat
tle, &c.

and on divers other days and times between that day and the day of taking
this inquisition, with force and arms, at London aforesaid, in the parish and
ward aforesaid, in a certain public street and common king's highway there,
called Warwick Lane, used for all the king's subjects, on foot, and with their
horses, coaches, carts, and carriages, to go, return, pass, repass, and labor,
at their free will and pleasure, and injuriously did drive, and cause to be driv

en, divers, to wit, &c. on each and every of the said days, in and along the
said public street and king's common highway, called Warwick Lane, to a

certain house of the said W. S. there, for the purpose of the same being
slaughtered there, and did also, on the day and year aforesaid, and on each

and every of the said other days, wrongfully and injuriously put and place,
and cause and procure to be put and placed, divers, to wit, ten carts in the
said public street and common king's highway, for the purpose of gathering,
collecting, and receiving the horns, hides, skins, excrements, offal, and other
filth of the said animals, aſter the same had been slaughtered, and the said

last mentioned carts, in the same street and king's common highway, on the
[*632 ) day and year aforesaid, and on each and every of the said days *and times
wrongfully, injuriously, did permit and suffer to be and remain for a long
space of time, to wit, for the space of five hours on each and every of the
said days; by means of which said driving of the said oxen, cows, calves,
sheep, lambs, and swine, for the purpose aforesaid, and also of the said put
ting and placing the said carts in the said public street, and the suffering them
to remain there for the space of time aforesaid, the said public street and
common king's highway aforesaid, then and on the said other days, for and
during all the said time, and each of those days respectively, was obstructed
and straitened, so that the liege subjects of our said lord the king could not
then and on the said other days and times respectively, go, return, pass, re
pass, ride, and labor, with their horses, coaches, carts, and other carriages,

in, through, and along the said public street and common king's highway
aforesaid, called Warwick Lane, as they ought and were wont and accustom

ed to do; to the great damage and common nuisance, &c. [As in third
count.]
-º-

[* 633 ] *INDICTMENTS, &c. FOR NUISANCES TO WATER-COURSES,
&c. BY ACTUAL OBSTRUCTION (A).
Indictment

Kent. [Commencement as ante, 2.] That the river of Thames is, and

for making

from time whereof, &c. was an ancient navigable river and king's common

embank

(A) [Angell on Tide Watºrs, c. 8 ; Commonwealth v. Wright, 3 Ameſ, Jurist,
185; Commonwealth v. May, 3 Amer. Jurist, 190 in note: Respublica v. Caldwell, 1
Dall. 150; Merritt v. Parker, 1 Coxe R. 400; Commonwealth v. Ruggles, 10 Mass. . R.
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highway for all the liege subjects of our lord the king, with their ships, vessels,

633
ments and

narrowing
the river
boats, and craft, to pass, repass, and navigate at their free will and pleasure, to Thames'
wit, at, &c. and that J. R. late of, &c. on, &c. with force and arms, at, &c. (o).
aforesaid, in the said navigable river and common king's highway there, in and
upon the bed and soil thereof, and in the stream and waterway thereof, unlawful
ly, wilfully, knowingly, and injuriously did erect, raise, and place,and cause to be
erected, raised, and placed, a certain embankment, composed of wood, chalk,
gravel, earth, rubbish,stones,and other materials, and being of great length and
width, to wit, of the length of one hundred feet, along the said river and com
mon king's highway there, parallel with the banks thereof, and of the width of
eighty feet across and athwart the stream and waterway thereoſ, and the said
embankment so as a foresaid erected, raised, and placed, in the said river and
common king's highway there, from the said, & c. until the day of taking the

inquisition, at, &c. aforesaid, he the said J. R. &c. then and there unlaw

fully, wilfully, knowingly, and injuriously, did continue, and still do, and
each of them doth continue ; by reason whereof the liege subjects of our said
lord the king, during all the time aforesaid, could not, nor can they now, pass,

repass, and navigate, with their ships, vessels, boats, and craft, in and along
the said river and common highway there, as they before used and were ac
customed to do, and still of right ought to do, without great peril and danger
of their lives, and the destruction and loss of their said ships, vessels, boats,

and craft; to the great damage and common nuisance of all the liege subjects
of our said lord the king, in and along the said river and common king's high
way there, passing and repassing, and navigating with their ships, vessels,
boats, and craft as aforesaid; to the evil example of all others, and against the
peace, &c. And the jurors, &c. do further present, that the said J. R. after Second
Count.

wards, to wit, on the said, &c. with force and arms, at, &c. aforesaid, unlaw
fully, wilfully, knowingly, and injuriously, did raise, erect, and place, and
cause to be erected, raised, and placed, a certain other embankment, compo
(o) This was the in lictment against, Rosher an obstruction will be no ground to show that it is
and others, tried at assizes. 52 Geo. 3. See other legal, 6 East, 195. And even the rightful, exis
precedents, Cro. C. C. 306. 4 Wentw. 223. Burn, tence of a weir of brushwood will not authorize
J. Highways. Stark 688. Cro. C. A. 881.
offence. As a navigable river is a king's high
way, an protected by the same regulations, any
obstruction to its course is punishable in the same
way with a nuisance to a public road, Hawk. b. 1.
c. 76. s. 1. To divert a part of a public river,
whereby the current of it is weakened and render
ed incapable of carrying vessels of the same bur:

the building one of stone in its room. For the fish,
as observed by Lord Ellenborough, could always
escape through and over the former, “and it is not
coºpetent to another to debar then of it by mak
ing an impervious wall of stone, through which the
fish could not insinuate themselves, as it is well

known they will through a brushwood weir.” 6
East, 199. It is said that the river should be de

den as it could before is a common nuisance, 1

scribed as and covered with water.

Hawk. c. 75. s. 11. B it iſ a ship or other vessel
sink by accident in a river, although it obstruct the
navigation, yet the owner is not in fictable as for a

though this is not now the practice, and seems in

Cro. Jac. 324,

consistent with the statement that the stream is a

highway for shipping, and other cºrriages by water,
nuisance if he remºve it within a reasonable time, There is no occasion to show the boundaries of
2 E. p. 675. Its soil belongs primº facie to the the stream, for it may be said to have none, even
properly than a way by land. Andr. 145. 2
crown, and not to the occupiers of the adjoining more
lands, though it may be shown to be vested. in a Stark. 51 l.

private individual, Dougl. 441. The antiquity of
491; Watertown v. Draper, 4 Mass. R. 165; Shaw v. Crawford, 10 Johns. R. 236; 1 Russell, 339 n, (a.)
and cases there cited; Rex v. Trafford, 1 Baru. & Adol. 874; -Trafford v. Rex, 1 Moore & Scott,
401; S. C. 8 Bingh. R. 204.]
Wol. III.
9
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sed of wood, gravel, earth, chalk, rubbish, stones, and other materials in and
upon the soil and bed of the said river Thames, and common king's highway
there, in the stream and waterway of the same, of great length and width, to

wit, of the length of one hundred feet along the stream of the said river, and
common king's highway, parallel with the banks thereof, and of the width of
eighty feet athwart and across the stream and waterway of the same ; and
the said embankment so as aforesaid erected, raised, and placed, from the

[*634 J said, &c. until the day of taking this inquisition, to wit, "at, &c., aforesaid,
he the said J. R. unlawfully, wilfully, knowingly, and injuriously, did contin
ue, and still doth continue, to the great damage and common nuisance of all
Third count.
his majesty's liege subjects, and against the peace, &c. And the jurors, &c. do
further present, that the said J. R. afterwards, to wit, on the said, &c. with force
and arms, at, &c. aforesaid, in the said river and common king's highway there,

and in and upon the bed and soil thereof, and in the stream and waterway thereof,
unlawfully, wilfully, and knowingly and injuriously did erect, raise, and place,
and cause to be erected, raised, and placed, a certain wharf, composed of
wood, chalk, gravel, earth, rubbish, stones, and other materials, of great
length, to wit, of the length of one hundred feet along the stream and waterway
thereof, parallel with the banks thereof, and of the width of eighty feet athwart

and across the stream and waterway thereof, and the said wharf, so as aforesaid
erected, raised, and placed in the said river and common king's highway there,
from the said, &c. until the day of taking this inquisition at, &c. aforesaid, he
the said J. R. unlawfully, wilfully, knowingly, and injuriously, did continue, and
still doth continue; by reason whereof the liege subjects of our said lord the
king, during all the time aforesaid, could not nor can they now, pass, repass,
and navigate with their ships, vessels, boats, and craft, in and along the said

river and common king's highway there, as they before used and were accus

Fourth

tomed to do, and still of right ought to do, without great peril and danger of
their lives, and the destruction and loss of their said ships, vessels, boats, and
craft, to the great damage, &c. [Conclusion as ante, 633.] And the jurors,

count.

&c. do further present, that the said J. R. afterwards, to wit, on the said, &c.

with force and arms, at, &c. aforesaid, unlawfully, wilfully, knowingly, and in
juriously, did cast and throw, and cause to be cast and thrown, divers and

very many large quantities of wood, gravel, earth, chalk, rubbish, stones, and
other materials, in and upon the soil and bed of the said river and common

king's highway there, and in the stream and waterway thereof, to wit, one
hundred waggon loads of wood, one hundred waggon loads of gravel, one
hundred waggon loads of earth, one hundred waggon loads of chalk, one hun
dred waggon loads of rubbish, one hundred waggon loads of stones, and one

hundred waggon loads of other materials, thereby then and there raising and
producing a certain great mound, projecting and extending to a great length
and width, to wit, the length of one hundred feet along the stream and water

way of the said river and common king's highway there, parallel with the banks
thereof, and of the width of eighty feet across and athwart the stream and
waterway thereof, and the said mound so raised and produced as aforesaid,
from the said, &c. until the day of taking this inquisition, to wit, at, &c.
I 635- ) "aforesaid, he the said J. R. unlawfully, wilfully, knowingly, and injuriously, did
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continue, and still doth continue, to the great damage and common nuisance,
&c. and against the peace, &c.
mak
Kent. That part of the river Thames which passes, runs, and flows in, For
ing an em
bankment
through, and along the county of Kent, is, and from time whereof the memo or
wharf
rojectin
ry of man runneth not to the contrary, has been an ancient and common F.
the g

king's highway, for all his majesty's liege subjects, with their ships, vessels,

Thames

crafts, wherries, and boats, to sail, row, and navigate, and safely to convey
their wares, goods, and merchandizes, together with themselves, their marin

ers, and passengers, on board the same, to either bank of the said river, at
their free will and pleasure, and for their common benefit and advantage, and
that A. P. late of, &c. together with divers other persons whose names are to the
jurors aforesaid as yet unknown, on, &c. and on divers other days and times be
tween that day and the finding of this inquisition, near to a certain ancient and

long used and accustomed public and common landing place for the landing
of his majesty's liege subjects from their respective ships, vessels, crafts,
wherries, and boats, in the parish of Milton next Gravesend, in the county
aforesaid, then and there being, with force and arms, as well as at the said parish
of
, as in the parish of M. unlawfully, designedly, and injuriously, did
cast and throw, ºnd cause and procure to be cast and thrown, into and upon
the bed, stream, course, and waterway of the said river of Thames, and com
mon king's highway there, divers and very many large quantities of chalk,
stone, dirt, and rubbish, to wit, twenty thousand tons of chalk, stone, dirt, and

rubbish, thereby forming a great mound, wharf, and embankment, projecting
and extending into, athwart, and across the bed, stream, course, and water
way of the said river and common king's highway there, to a very great extent
and length, to wit, to the extent and length of forty feet, to wit, to the extent and
length of twenty feet, in the said parish of G. and twenty feet in the said pa
rish of M. and along the shore and bank of the said river, and common king's
highway there, to a very great extent and breadth, to wit, to the extent and
breadth of other forty feet, to wit, twenty feet thereof in the said parish of G.
in the county aforesaid, and twenty feet thereof in the said parish of M. in the
county aforesaid, whereby, and by means whereof, the bed, stream, course,
and waterway of the said river and “common king's highway there, during all [*636 J
the time aforesaid, became, and was, and still is, greatly straitened and nar

rowed, and great quantities of mud, soil, sand, and gravel, during all the times
aforesaid accumulated, and still continue to accumulate, near and about the
same mound, wharf, and embankment, and near and about the said ancient
and long used and accustomed public and common landing-place, in and upon
the bed, stream, course, and waterway of the said river, and common king's
highway there, and the navigation of his majesty's liege subjects in and along
the said river, and common king's highway there, was, during all the time

aforesaid, and still is, greatly impeded and rendered less safe and secure than
it before was, and otherwise would have been, and of right ought to be, and
the landing of his majesty's liege subjects at the said ancient and long used
*

and accustomed public and common landing-place there, was, during all the
(p) This was the indictment against Peck and others, A. D. 1801.
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time aſoresaid, and still is, greatly circumscribed, obstructed, and impeded,
and rendered difficult and dangerous, to the great damage and common nui

sance of all his majesty's liege subjects, in, along, and upon the said river
and common king's highway there, passing, repassing, and navigating, and of
all his majesty's liege subjects, landing from their said ships, vessels, craſt,
wherries, and boats, at the said ancient, long used, and common and public
Second

landing-place, and against the peace, &c.

And the jurors, &c. do further

count.

present, that the said A. P. together with the said divers other persons whose
names are to the jurors aforesaid as yet unknown, afterwards, to wit, on the
said, &c. and on divers other days and times between that day and the find

ing of this inquisition, with force and arms, as well at the parish of G. as at
the parish of M. in the county aforesaid, unlawfully, designedly, and injurious
ly, did cast and throw, and cause and procure to be east and thrown, divers
and very many other large quantities, to wit, twenty thousand other tons of
chalk, gravel, soil, and rubbish, into and upon the bed, stream, course, and
waterway of the said river Thames, and common king's highway there, near
to a certain other ancient, long used and accustomed public and common land

ing-place, in the said parish of M. thereby forming a certain other great
mound, wharf, and embankment, projecting and extending into, athwart, and
across, the bed, stream, course and waterway of the said river and common
king's highway there, to a very great extent and length, to wit, to the extent and

length of forty feet, to wit, twenty feet thereof in the said parish of G. and
twenty other feet thereof in the said parish of M. and along the shore and
bank of the said river, to a great extent and breadth, to wit, to the extent and

breadth of forty feet, to wit, twenty feet thereof in the said parish of G. and
twenty feet thereof in the said parish of M. whereby, &c. and by means
[*637 ) * whereof, the bed, stream, course, and waterway of the said river and com
mon king's highway, there, was, during all the time aforesaid, and still is,

greatly obstructed, impeded, straitcned, and narrowed, and rendered less safe
and commodious to his majesty's liege subjects in, upon, and along the said
river and common king's highway there, passing, repassing, and navigating
with their ships, vessels, craft, wherries, and boats, than the same otherwise

Third
count.

would have been, and ought of right to have been, to the great damage and
common nuisance of all his majesty's liege subjects, in, upon, and along the
said river and common king's highway there, passing, repassing, and navigat
ing, and against the peace, & c. And the jurors, &c. do further present, that
the said A. P. and the said divers other persons, whose names are to the jurors
aforesaid, as yet unknown, afterwards, to wit, on the said, &c. with force and
arms, at the said parish of G. in the county aforesaid, and at the said parish
of M. in the county aforesaid,

unlawfully, designedly, and

injuriously did cast

and throw, and cause and procure to be cast and thrown, divers and very great
other quantities, to wit, twenty thousand other tons of chalk, gravel, dirt, and
rubbish, upon and into the bed, stream, course, and waterway of the said river

of Thames, and common king's highway there, thereby forming a certain other
large mound, wharf, and einbankment, projecting from the bank of the said
river into, across, and athwart the bed, stream, course, and waterway of the

said river and common king's highway there, to a great extent and length, to
wit, to the extent and length of other forty feet (to wit) twenty feet, part there
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of in the said parish of St. G. in the county aforesaid, and twenty other feet
in the parish of M. aforesaid, and along the said bank of the said river and
common king's highway there, to a great extent and breadth, to wit, to the ex
tent and breadth of other forty feet, to wit, twenty feet thereof in the said pa
rish of G. in the county aforesaid, and twenty other feet thereof in the said
parish of M. to the great damage and common nuisance of all his majesty's
liege subjects upon the said river and common king's highway there, passing,
repassing, and navigating, in and with their ships, vessels, craft, wherries, and
boats, and against the peace of our said lord the king, his crown and dignity.

| *638

*That J. C. late of, &c. on, &c. with force and arms, at, &c. a certain an-

cient water-course, adjoining to the king's highway, within the same parish, For stop
leading from the town of E. in the county aforesaid, towards and unto the city ..

of London, with gravel and other materials, unlawfully and injuriously did ob-.
course,
struct and stop up ; and the said water-course so as aſoresaid obstructed and

*"...,

stopped up from the said, &c. until the day of the taking of this inquisition, the
overflowed
adjoin
at, &c. aforesaid, unlawfully and injuriously did continue; by reason whereof;... ii.
the rain and waters that were wont and ought to flow and pass through the iº
said
on the same
day that
and day
year and
aforesaid,
ontaking
diversofother
ºne
days water-course,
and times afterwards,
between
the dayand
of the
this he
q) (A).
-

-

-

-

-

-

inquisition, did overflow and remain in the said king's common highway there,
and thereby the same was, and yet is, greatly hurt, damaged, impaired, and
spoiled, so that the liege subjects of our said lord the king, through the same
way, with their horses, coaches, carts, and carriages, then and on the said
other days and times, could not, nor yet can go, return, pass, repass, ride, and
labor, as they ought and were wont to do, to the great damage and common
nuisance of all the liege subjects of our said lord the king through the same
highway going, returning, passing, repassing, riding, and laboring, and against
the peace, &c.

[Commencement as ante, 2.] That the river Severn, that is to say, a certain For plac
part of the said river lying and being in the said county of G. is and from the

..".

time whereof, &c. hath been an ancient river, and the king's ancient and com-er Severn,
mon highway for all the liege subjects of our said lord the king and his prede- tº:
cessors, with their ships, barges, lighters, boats, wherries, and other vessels, to

º:

navigate, sail, row, pass, repass, and labor, at their will and pleasure, without * &c.
any impediment or obstruction whatsoever. And the jurors, &c. do further
present, that S. H. late of, &c. on, &c. and on divers other days and times
between that day and the day of the taking of this inquisition, with force and
arms, at, &c. aforesaid, in the county aſoresaid, unlawfully, wilfully, and in
juriously did erect, place, fix, put, and set in the said river and king's ancient
and common highway there, near a certain place, called, &c. a certain snare,

trap, machine, and engine, for the catching and taking of fish, commonly call
ed putts, and composed of wood, wooden stakes, and twigs; and that he the said
(q) Cro. C. C. Sth ed. 306, and ante, 631 ; and
(r) Cro. C. C. 8th ed. 301. 2 Stark. 666 ; see
see precedent and note, ante, 632.
also pre: edent and note, ante, 632.
*** * *-* ------

(A) [Respublica v. Arnold, 3 Yeates, 417.]
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S. H. on the said, &c. and on divers other days and times between that day

[*639

and the day of the taking of this inquisition, with force and arms, at, &c.
aforesaid, the said snare, trap, machine, and engine, called putts, unlawfully,
wilfully, and injuriously did continue, and still doth continue, so erected, plac
ed, fixed, put, and set in the said river and king's ancient and common high
way aforesaid; by means whereof the navigation and free passage of, in,
through, along, and upon the said river Severn, and the king's ancient and
*common highway there, on, &c. aforesaid, and the said other days and times,
hath been, and still is, greatly straitened, obstructed and confined, to wit, at

the said, &c. so that the liege subjects of our said lord the king, navigating,
sailing, rowing, passing, and repassing, and laboring, with their ships, barges,
lighters, boats, wherries, and other vessels, in, through, along, and upon the
said river and king's ancient and common highway there, on, &c. aforesaid,
and the said other days and times, could not, nor yet can go, navigate, sail,
row, pass, repass, and labor, with their ships, barges, lighters, boats, wherries,
and other vessels, upon and about their lawful and necessary affairs and occa

sions, in, through, along, and upon the said river and king's ancient and com
mon highway there, in so free and uninterrupted a manner as of right they
ought, and before have been used and accustomed to do, to the great damage
and common nuisance of all the liege subjects of our said lord the king, navi
gating, sailing, rowing, passing, repassing, and laboring, with their ships, bar
ges, lighters, boats, wherries, and other vessels in, through, along, and upon
the said river Severn, and the king's ancient and common highway there, to

the great obstruction of the trade and navigation up and upon the said river, in
contempt, &c. to the evil, &c. and against the peace, &c.
For erecting
ledges and

That W. G. late of, &c. on, &c. with force and arms, at, &c. aforesaid, in

and across a certain navigable river, being the king's common highway there,
called the River Thames, otherwise the Thames, used for all the liege sub
jects of our said lord the king, with their barges, boats, and other ves
by injuring
the naviga sels, to navigate, sail, pass, and repass, in and along, at their free will and
tion (s).
pleasure, unlawfully and injuriously did erect and place, and cause to be erect
ed and placed, certain ledges and dams, to wit, two ledges and two dams, re
spectively, composed of wood, gravel, earth, and stones, and being of great
height and length, to wit, each thereof five feet in height, and seventy feet in
length, and the same ledges and dams, and each of them respectively, so as
aforesaid erected and placed in and across the said river and highway, from the
said, &c. until the day of the taking of this inquisition, at, &c. aforesaid, lic
the said W. G. unlawfully, obstinately, and injuriously, did continue, and
still doth continue, by reason whereof the liege subjects of our said lord the
king, during all the time aforesaid, could not, nor can they now, navigate, sail,
pass and repass, with their barges, boats, and other vessels, in and along the
said river and highway, as they before used and were accustomed to do, and
[*640 J still of right ought to do, without great peril and danger *of their lives, and
the destruction and loss of their said barges, boats, and other vessels, to the
Second
great damage, &c. [Conclusion as ante, 639.] And the jurors, &c. afore
count for
continuing said, upon their oath aforesaid, do further present, that the said W. G. after
dams in the
river
Thames,
and there

(s) Cro. C. A. 381, see precedent and notes, ante, 632.

640

Chap. XIII.] To watercourses, &c. By obstruction.

and
wards, to wit on the said, &c. and continually from thence until the day of ledges
dams erect
the taking of this inquisition, with force and arms, at, &c. aforesaid, two oth ed by oth
er ledges and two other dams, &c. [as in the first count] which had been be
fore that time unlawfully erected, &c. unlawfully, obstinately, and injuriously,
did continue, and still doth continue, the same so erected and placed, &c. [same
to the end.]
ers.

That from time whereof, &c. there has been and still is a common water

For a nui
sance in

course, near a certain place called S. within the parish of S. in the said coun diverting a
ty, which continually during all the said time, at all times of the year (t) hath
into a
run, and been used and accustomed and of right ought without any obstruction ning
public pond
or impediment, to run out of the land of B. S. called, &c. into and along the (t)
common highway, there leading from, &c. to, &c. and into a certain pond in
the said common highway there, and from the said pond into the lands of J.
O. at which said water-course and pond the inhabitants in the said parish of
S. and all other his said majesty's subjects, in and through the common high
water

course run

way passing and repassing, all the said time have used, and of right been ac
customed to water their cattle at their free will and pleasure. Nevertheless,
the jurors, &c. present, that B. S. late of, &c. in the county aforesaid, and
R. S. late of, &c. on, &c. with force and arms, at, &c. aforesaid, in and
across the said water-course, in the said highway there, a certain mound,
bank, or dam, did then and there make, erect, and build, and the same did

raise so high that the said water in its said ancient course was obstructed, and
into the said pond did not run, as it was used and accustomed and ought to
do, so that the inhabitants of the said parish, and all other his majesty's sub
jects, in and through the said common highway passing and repassing, were,
and still are deprived of the use of the said pond and water for their cattle,
and hindered from enjoying the same as they ought, and were wont to do, to

the great damage and common nuisance, not only of all the inhabitants of the
said parish of S. but of all other the liege subjects of our said lord the king, in
and through the said common highway passing and going, and against the
peace, &c. [Second count like the first, only stating the pond alone as used by Second
count.
the inhabitants, and affected by the obstruction.]
.*

-

[*641
|
*That a part of the river Thames lying and being in the parish of E. within For
a nui
the county of K. is, and from time whereof, &c. hath been a navigable, and an sance and
obstruction
ancient, and common king's highway, there used for all the liege subjects of on the river
by
our said lord the now king, and his predecessors, with ships, barges, lighters, Thames,
keeping a
vessel
sunk
boats, wherries, and other vessels to navigate, sail, row, pass, and repass, and
there.
labor, in, upon, and along the same at their free will and pleasure, without any
obstructions or impediments whatsoever. And the jurors, &c. do further pre
sent, that A. B. late of, &c. on, &c. and from thence continually, until the day
of the taking of this inquisition at the parish aforesaid, in the county aforesaid,
unlawfully and injuriously, a certain ship or vessel, before that time sunk in
the said part of the said river, in the parish and county aforesaid, and in the
said ancient king's highway, there, obstructing, straitening, and making dan
(t) 4 Wentw. 223, see precedent and note, ante, 632.
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gerous the navigation, and free passage of, in, through, along, and upon the
said part of the river, and ancient and common king's highway there, so that
the liege subjects of our said lord the king, during all the time aforesaid, navi
gating, sailing, rowing, passing, repassing, and laboring with ships, barges,
lighters, boats, wherries, and other vessels, in, through, along, and upon the
said part of the said river, and ancient and common king's highway there,
during all that time, could not, and yet cannot, navigate, sail, row, pass, re
pass, and labor with ships, &c. upon their lawful and necessary business, af.
fairs, and occasions, in, through, along, and upon the said part of the said
river, and ancient common king's highway there, so safely, and in so convenient

and commodious a manner, as of right they ought, and before had been used
and accustomed to do, to the great danger, damage, and common nuisance of

all the liege subjects of our said lord the king, during all the time aforesaid,
navigating, sailing, rowing, passing, repassing, and laboring with ships, &c. in,
through, along, and upon, the said part of the said river, and ancient and com
mon king's highway there, or having occasion so to do, to the great obstruc
tion of the trade and navigation of and upon the said river, and ancient and
common king's highway there, in contempt, &c. to the evil example, &c. and
against the peace, &c.
*

-

-º-

[*642 )

*INDICTMENTS, &c. FOR NUISANCES NEAR TO HIGH

WAYS (A).

-

For know

ingly keep
ing an unru
ly bull in a

#.
through
which there
was a pub
lic footway
(u).

That T. G. late of, &c. yeoman, on, &c. and on divers other days and
times between that day and the day of the taking of this inquisition, unlawfully
did keep at large, and still doth keep at large, a certain bull, of a very fierce,
furious, and unruly nature, in a certain open field called C., situate, lying, and
being in the parish of D., in the said county of M., (the same field, on the days

and times aforesaid, and still being, in the possession and occupation of him the
said T. G.) and, that from time whereof the memory of man is not to the con
trary, there was and still is (w) a certain ancient common and public footway,
leading from the town of A., in the parish aforesaid, through and along the said
field, towards and unto the town of H., in the same county, used for all the
liege subjects of our said lord the king, to pass and repass, in, through, over,
and along the same, at their free will and pleasure, about their lawful affair
and business.

And that the said bull, on, &c. at, &c. furiously ran at, to,

and against one M. D., a liege subject of our said lord the king, then passing
in and along the said footway, in the said field, about her lawful affairs and
(u) Cro. C. C. 8th edit. 310. Cro. C. A. 362. and at the time of the committing of the offence
See notes to precedent, post, 642.
hereinafter mentioned, there was and still is a cer
(w) The preſerable allegation is, “that before, tain common and public footway, &c."
(A) [l Russell, 296 n. (A); Webb's case, 6 Rand. R. 726; King v. Gregory, 5 Barn. & Adol. 555.
How far the fact that the thing complained of furnishes on the whole a greater convenience to the pub
lic than it takes away, is an answer to an indictinent for a nuisance, does not seem well settled. Rex
v. Pease, 4 Barn. & Adol. 30; Rex v. Morris, 1 Barn. & Adol. 441; Rex v. Russel, 6 Barn. &

Cressw. 566; Hart v. Mayor of Albany, 9 Wendell, 582: Respublica v. Caldwell, 1 Dall. 150.
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business; and then and there, with its head and horns, furiously pushed at,
cast down, and prostrated the said M. D. there, and greatly hurt, bruised,
gored and wounded the said M. D. in and upon the leſt shoulder of her the
said M.D. insomuch that her life was greatly despaired of. And the jurors
aforesaid, upon their oath aforesaid, do further present, that the said bull aſ
terwards, to wit, on the said, &c. and on the said other days and times above
mentioned, at, &c. so being in the said field, and of such nature as aforesaid,
furiously ran at and after divers other liege subjects of our said lord the king,
then passing and repassing, in and along the said footway, in the said field
there, about their lawful affairs and business, and thereby greatly affrighted,
terrified, and alarmed, the said last-mentioned subjects, and divers other liege
subjects of our said lord the king, insomuch that the same subjects on the

days and times aforesaid, having occasion to pass and repass, in and along
the said footway, in the said field, could not, nor can they now pass or repass
in and along the same, without great hazard and danger of being torn, gored,
and wounded by the said bull, (he the said T. G. on the said days and times
respectively above-mentioned, and long before, and still well knowing (z) the
said bull to be of such fierce, furious, and unruly nature, and accustomed to
run at and after, and injure persons passing and repassing, over, through,
and along the said field there,) to the great damage of the said M. D., to the
great terror and common nuisance of all the liege subjects of our said lord the

king, passing and repassing, in and along "the said footway, in the said field [* 643 J
there, to the evil and pernicious example of all others, and against the peace,
&c.

That W. B. late of, &c. on, &c. and on divers other days and times be- aºr
keeping
furious dog
-

-

-

-

- - -

tween that day and the day of the taking of this inquisition, at, &c. aforesaid, unmuzzled
near unto the king's common highway there, unlawfully did keep, and still doth º º:
keep, a certain large dog, of a very fierce and furious nature, and the said dog,
on the said, &c. and on the said other days and times, at, &c. aforesaid, near
unto the said highway there, unlawfully did permit and suffer, and still doth

permit and suffer, to go unmuzzled and at large (z), by reason whereof the
liege subjects of our said lord the king, on the said, &c. at, &c. aforesaid,
could not, nor can they now go, return, pass, and labor in and through the
said highway there, without great hazard and danger of being bit, maimed, and
torn by the said dog, and losing their lives, to the great damage, terror, and
common nuisance of all the liege subjects of our said lord the king, in, by, and
through the said highway there, going, returning, passing, repassing, and la

boring, to the evil example, &c. and against the peace, &c.

-

That, &c. [describe the highway as ante, 576 or 593, and then proceed sance
... ºr
in
thus.] And the jurors aforesaid, upon their oath aforesaid, do further present, :**
That J. B. late of, &c. upon, &c. at, &c. aforesaid, was, and long before had ſº
been, and ever since hath been, and yet is possessed of a certain house called
ack o

(r) As to the scienter, see 12 Mod. 332. See a dent, Burn, J. Dogs. Williams, J. Dogs.
declaration for keeping mischievous animals, and
(z) Semble that it ought to be alleged, that the
the notes there, 2 Chit. on Plead. 596, 7.4th ed. defendant knew of the mischievous ProPensity of
(y) From Cro. C. C. 311. see another prcee- his dog.
Vol. III.

10

-

-

*
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and placing

T. house, and of a certain yard to the same house belonging, which said house
and yard are situate, lying, and being, at, &c. aforesaid, and are near adjoin
air was in
ing to the said public road, and king's common highway, lying and being at,
fected (a).
&c. aforesaid. And that the said J. B., being so possessed of the said house
[*644 J and "yard as aforesaid, and well knowing the premises aforesaid, but being a
person of wicked mind and disposition, and having no regard for the law of
this realm, or for the health and welfare of the liege subjects or our said pres
ent sovereign lord the king, so going, passing, and repassing, in, upon, through,
and along the said public road and king's common highway as aforesaid, &c.
on, &c. and upon divers other days and times between that day and the day

carrion near

the road,
whereby the

of the taking of this inquisition, with force and arms, at, &c. aforesaid, to wit,
at the said house commonly called T. house, and at and within the said yard
to the same house belonging and adjoining, and also by and near the said part

of the said public road and king's common highway aforesaid, lying and being
within, &c. aforesaid, to which the said house and yard are now adjoining as
aforesaid, did unlawfully, wilfully, and injuriously keep, and cause and procure
to be kept, a great number of dogs and bitches, that is to say, twenty dogs and
twenty bitches, and the said several dogs and bitches he the said J. B. upon
the said, &c., and at and upon the said divers other days and times between
that day and the day of the taking of this inquisition,with force and arms,at,&c.
aforesaid, to wit, at the said house commonly called T.house, and at and within

the yard to the said house belonging, and also by and near the said part of the
said public road and king's common highway aforesaid, lying and being within,
&c. aforesaid, to which the said house and yard are near adjoining as afore
said, did unlawfully and injuriously ſeed, and cause to be fed, with offals, en
trails, and pieces of stinking carrion, and dead carcasses of beasts and other
filth, by reason whereof the air at and near the said part of the said public road
and king's common highway aforesaid, lying and being within, &c. aforesaid,

to which the said house and yard are near adjoining as aforesaid, upon the
(a) See other precedents, 1 Burr. 833. 4
Wentw. 213. 224, 5, 6 Wentw. 417. Cro. C. C.
301 3.6, 311. Cro. C. A. 365. Stark. 685 to 687,
and post, 647. As to nuisances in general, see Bac.

If the prosecutor be one of the persons whose com
fort the annoyance particularly affected, he will be
entitled to his costs as a party grieved, under 5
W. & M. c. 11. s. 3. 16 East, 194. By the 1 &

Ab. Nuisances. Hawk. b. 1. c. 76. In order to
constitute a nuisance by the exercise of trade, Sc.
it is not necessary that the smell or other inconve
nience complained of should be unwholesome ; it

2 Geo. 4. c. 41, intitled “An act for giving greater
facility in the prosecution and abatement of nui
sances arising from furnaces used, and in the
working of steam engines:” afer reciting the in
is sufficient if it impairs the enjoyment of life or conveniences from the imprºper construction and

property (A). Burr. 333. And the material in use inade of ſurnaces for working steam engines,
crease in a neighborhood of noisome smells is in and that the same is abateable by indictment, but
dictable. Peake, R. 91. No length of time will that expense had deterred many from prosecuting,
legitimate a public nuisance, 7 East, 195. 3 Campb. it is enacted, that the court may award costs to the
227,398 (B). As to the right of removing a public prosecutor, to be paid by the party convicted, the
nuisance, see ante, 609. With respect to the mode award to be made before or at the time of pro
of describing the nuisance, the term norious is a nouncing final judgment; and by sect. 2, the court

good description of the nuisance. , 1 Burr. 333. It may nake an order before final sentence, for pre
is also sufficient, iſ the offence be laid in a parish, venting the nuisance in future; by section 3, the
without specifically showing the spot from which act is not to extend to the owners of ſurfaces

it arose, or the persons whom it affected, id. ibid. erected solely for the working of mines.

{}}

eil's case, 2 Carr. & Payne,485; Prout's case, Roger's Rec. 37.]
Mills v. Hall, 9 Wendell, 315.]
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said, &c. aforesaid, and at and upon the said divers other days and times be
tween that day and the day of the taking this inquisition, at, &c. aforesaid, was
and yet is filled and impregnated with noxious, hurtful, noisome, and offensive

stinks and smells, to the common nuisance [conclude as post, 646, 7.] And
the jurors, &c. do further present, that, &c. [State the highway as ante,
576.593.] And the jurors, &c. do further present, that the said J. B. well Second
count, for
knowing the premises last aforesaid, but being such person as aforesaid, upon placing
by
the said, &c. at, &c. aforesaid, was, and long before had been, and ever since carrion
and near
the
high
hath been, and yet is possessed of a certain house, commonly called T. house, way, omit
and of a certain yard to the same house belonging, which said last-mentioned ting the
keeping
house and yard are situate and being within the parish of St. M. le B., &c. the dogs.
aforesaid, in the county aforesaid, and are near adjoining to a certain part of
the said last-mentioned public road and king's common highway, lying and be
ing at, &c. aforesaid: *and that he the said J. B. being so possessed of the [*645 J
said last-mentioned house and yard, as last aforesaid, upon the said, &c., and
at and upon divers days and times between that day and the day of the taking
this inquisition, with force and arms, at, &c. aforesaid, that is to say, at the
last-mentioned house, commonly called T. house, and at and within the said

yard to the same house belonging, and also by and near that part of the said
last-mentioned public road and king's common highway, lying and being with
in, &c. aforesaid, to which the said last-mentioned house and yard are near
adjoining as last aforesaid, did unlawfully, wilfully, and injuriously, lay, place
and put, and cause and procure to be laid, placed, and put, several quantities
of offals, entrails, and pieces of stinking carrion, and dead carcasses of beasts
and other filth, by reason whereof the air at and near the said part of the said
last-mentioned public road and king's common highway, lying and being with
in, &c. aforesaid, to which the said last-mentioned house and yard are near
adjoining as last aforesaid, upon the said, &c. and at and upon the said divers
other days and times between that day and the day of taking this inquisition
at, &c. aforesaid, was, and yet is filled, tainted, and impregnated with noxious,
hurtful, noisome, and offensive stinks and smells, to the common nuisance, &c.
Third
[Conclusion as post, 646, 7.] And the jurors, &c. do further present, count,
that

that, &c. [State the highway, as ante, 576, 593.] And the jurors, &c. certain
whose
do further present, that the said J. B. upon the said, &c. at, &c. afore persons
said, was, and long before had been, and ever since hath been, and yet unknown
is, possessed of a certain house called T. house, and a certain yard to the placed the
carrion,
same house belonging, which said laid last-mentioned house and yard are sit and that
defendant .
uate, lying, and being within, &c. aforesaid, and are near and adjoining to suffered it
a certain part of the said last-mentioned public road and king's common to remain.
highway, lying and being within, &c. aforesaid, in the county of M. afore
said, and that the said J. B. being so possessed of the said last-mentioned
house and yard, as last aforesaid, certain persons, whose names to the jurors
aforesaid are yet unknown, upon the said, &c. and at and upon divers other
days and times between that day and the day of taking this inquisition, with
force and arms, at, &c. aforesaid, that is to say, at the last-mentioned house,
commonly called T. house, and at and within the said yard to the same house
belonging, and also by and near the said part of the last-mentioned public
names are

road and king's common highway, lying and being within, &c. aforesaid, to

INDictments, &c. For Nuis Ances [Chap. XIII.
which the said last-mentioned house and yard are near adjoining, as last afore
said, did unlawfully and injuriously lay, place, and put several other quantities
of offals and pieces of stinking carrion, and dead carcasses of beasts and other

[*646] filth; and that the said J. B. well knowing the premises last aforesaid, "but
being such person as aforesaid, upon the said, &c. with force and arms, at,
&c. aforesaid, to wit, at the said last-mentioned house, commonly called T.
house, and at and within the said yard to the same house belonging, and also
by and near the said part of the said last-mentioned road and king's common
highway, lying and being within, &c. aforesaid, to which the said last-mention
ed house and yard are near and adjoining, as last aforesaid, several quantities
of offals, entrails, and pieces of stinking carrion, and dead carcasses of beasts
and other filth, so as aforesaid there laid, placed, and put by the said persons,
whose names to the said jurors are as yet unknown, did unlawfully, wilfully,
knowingly, and injuriously, permit and suffer, and still doth permit and suffer,
there to be and remain, to wit, at, &c. aforesaid, to the common nuisance, &c.
Fourth

count, for
lacing of
al, &c.
merely.

[Conclusion as post, 646, 7.] And the jurors, &c. do further present, that,
&c. [Stating the highway, as ante, 576 or 593.] And the jurors, &c. do
further present, that upon the said, &c. at, & c. aforesaid, there was, and long
before had been, and ever since hath been, and still is a certain house, com

monly called T. house, and a certain yard to the same house belonging, which
said last-mentioned house and yard are near adjoining to a certain part of the
aforesaid last-mentioned public road and king's common highway, lying and
being at, &c. aforesaid, to wit, at a certain place, situate within, &c. aforesaid:
And the said jurors, &c. do further present, that the said J. B. well knowing
the premises last aforesaid, but being such person as aforesaid, upon the said,

&c. and at and upon divers other days and times between that day, and the
day of taking this inquisition, with force and arms, at, &c. aforesaid, that is
to say, at the said last-mentioned house, commonly called T. house, and at
and within the said yard to the same house belonging, and also by and near
the said part of the said last-mentioned road and king's common highway,
lying and being at, &c. aforesaid, to wit, at the said place, there situate,
within, &c. aforesaid, and to which the said last-mentioned house and yard are
near adjoining, as last aforesaid, did unlawfully, wilfully, and injuriously lay,
place, and put, and cause and procure to be laid, placed, and put, other great
quantities of offals, entrails, and pieces of stinking carrion, and dead carcasses
of beasts, and other filth, by reason whereof the air at and near the said part of the
said last-mentioned public road and king's common highway, lying and being at
T. aforesaid, to wit, at the said place, there situate, within, &c. aforesaid, and to

which the said last-mentioned house and yard are near and adjoining, as last
aforesaid, upon the said, &c. and at and upon the said divers other days and
times between that day and the day of taking this inquisition, at, &c. aforesaid,
was and yet is filled, tainted, and impregnated with noxious, hurtful, and offen
sive stinks and smells, to the common nuisance of all the liege people and

[*647 subjects "of our said present sovereign lord the now king, going, passing, and
repassing, in, upon, through, and along the said part of the said last-mentioned

public road and king's common highway, lying and being at T. aforesaid, to
wit, at the said place, there situate, within, &c. and to which the said last-men

tioned house and yard are near and adjoining as last aforesaid, in contempt of
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our said present sovereign lord the king and his laws, to the evil and pernicious

example, &c. and also against the peace of our said present sovereign lord the
king, his crown and dignity.
[Another precedent for a similar nuisance contains, in addition to the above,

º: for

the following allegation.] And also thereby the said dogs and bitches so kept dog; which
and confined as aforesaid, in the several days and times aforesaid, and in the i. .
night time of the said several days, during the natural and proper hours of
rest of the liege subjects of our said lord the king, inhabiting the said dwel
ling-houses in, &c. aforesaid, made divers loud yells, moans, and offensive
noises, and thereby the said liege subjects of our said lord the king so inhabit
ing the dwelling-houses aforesaid, on the said several times aforesaid, at, &c.
were greatly annoyed and deprived of their natural rest.
[Commencement as ante, vol. ii. 2..] That T. T. late of, &c. on, &c. and For
keeping
hogs near a
on divers other days and times between that day and the day of the taking of public street
this inquisition, with force and arms, at, &c. near the dwelling-houses of di- (b).
-

-

-

-

-

vers liege subjects of our said lord the king, and also near divers public streets
and common highways, there did and yet doth keep ten hogs; and the said
hogs then and there, to wit, on the said, &c. and on the said other days and
times at, &c. aforesaid, unlawfully and injuriously did ſeed, and yet doth ſeed,
with the offal and entrails of beasts and other filth, by reason whereof divers
noisome and unwholesome smells and stenches during the time aforesaid, did
from thence there arise, and the air there was and yet is thereby greatly cor
rupted and infected, to the great damage and common nuisance not only of all
the liege subjects of our said lord the king there resident and dwelling, but al
so to all the liege subjects of our said lord the king passing and repassing in,
by, and through the said streets and common highway there, to the evil exam
ple, &c. and against the peace, &c.

That E. H. late of, &c. on, &c. and on divers other days and times then For killing

before, to wit, in, &c. aforesaid, and near the dwelling-houses of divers liege the
...
highway
subjects of our said lord the *king, and also near a certain open and public *...";
street
and road
there commonly
called
M. street, theforsaid
public
street
and º
...
road being
a common
street, road,
and thoroughfare
all the
liege
subjects
there
-

-

-

-

-

e

o

of our said lord the king, with their coaches, carriages, horses, waggons, carts, [*648 )
goods, chattles, and merchandizes, to go, return, or pass, at their will and
pleasure, did unlawfully and injuriously kill and slay, and cause to be killed
and slayed, forty sheep, and the excrements, blood, entrails, and other filth,
coming from the said sheep, did then and on the said other days and times
there cause and permit to lie and remain in the said open and public street and
road for along time, whereby divers filthy, noisome, and unwholesome smells
from the excrements, blood, entrails, and other filth, coming from the said
sheep as aforesaid, then and on the said other days and times there did arise,

so that the air there was greatly corrupted and infected, to the great damage
(b) Cro. C. C. 8th edit. 305. 7th edit. 533. 2
(c) 4 Wentw. 225. See an indictment of this
Stark. 686. This is an offence at common law. 2 nature, ante,629, and see the precedent and notes,
ante, 643. 1 Stra. 686.

Ld. Raym. 1163,

648

Second
count.
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and common nuisance, not only of all the liege subjects of our said lord the
king near the said place inhabiting and dwelling, but also of all other liege sub
jects of our said lord the king, in, by, and through, the said common streets
and highways aforesaid, going, returning, and passing, and against the peace
of our said lord the king, his crown and dignity. And the jurors of our said
lord the king upon their oath aforesaid, do further present, that the said E. H.
on the said, &c., and on divers other days and times, as well before as after,
with force and arms at, &c. aforesaid, near the dwelling-houses of divers liege
subjects of our said lord the king, and also near divers streets and common
highways, there did hang out and expose, and cause to be hung out and ex
posed, in the public and open street and road aforesaid, for sale, the bodies and
carcasses of divers oxen, cows, heifers, sheep, lambs, calves, and pigs, and did
then and there on the said, &c. and divers other days and times between that
day, and the day of the taking of this inquisition, cause and permit to remain
in the said open street and common highway for a long time, whereby divers
noisome and unwholesome smells did then, and on the said other days and
times, there arise, so that the air there was greatly corrupted and infected, to
the great damage, &c. (as in first count.)

That H. H. late of, &c. on, &c. and on divers other days and times then
before, at, &c. in a certain shop of him the *said H. H. situated and being in
a common market there called Leadenhall-market, (the said market being a
house in a
common
passage for all the liege subjects of our said lord the king, with their
public
market (d). goods, chattels, and merchandizes, to go, return, pass, and repass, at their free
[*649 J will and pleasure,) did unlawfully and injuriously kill and slay, and cause to

Against a

butcher for

using his
shop as a
slaughter

be killed and slain, ten lambs, and the excrements, blood, entrails, and other

filth, coming from the said lambs, did then and on the said other days and
times respectively, there cause and permit to lie and remain in the said shop
for a long time, to wit, for the space of five hours on each of those days, where
by divers filthy and unwholesome smells and stenches from the excrement,
blood, entrails, and other filth, coming from the lambs aforesaid, then and on
the said other days and times respectively, there did arise, and the air there
was thereby greatly corrupted and infected, to the great damage and common
nuisance not only of all the liege subjects of our said lord the king near there
inhabiting and dwelling, but also of all other the liege subjects of our said lord
the king, in, by, and through, the said common market and passage, going,
returning, passing, repassing, and laboring, to the evil example, &c. and
against the peace, &c.
For erect

ing a fur
nace with

a boiler,
and using
it for the

boiling of
tripe and
offal of

beasts (e).

That J. C. late of, &c. on, &c. with force and arms, at, &c. near the dwell

ing houses of divers liege subjects of our said lord the king there, and also near
divers streets and common highways there, did unlawfully and injuriously
erect and set up, and cause to be erected and set up, a certain furnace, with a
boiler, to be used for boiling of tripe, and other entrails, and offal of beasts,
and that the said J. C. on the said, &c. and on divers other days and times
between that day and the day of the taking of this inquisition, at, &c. aforesaid,
(d) Cro. C. C. 8th edit. 301. 7th edit. 519. 2
(e) Cro. C. C. 8th edit. 306. 7th edit. 535
Stark. 687. And see ante, 629, and the precedent l Stra. 686. , Leg. Flu. 25, 57. See the late act
and note, ante, 643.
1 & 2 Geo. 4. c. 4l ; ante, 643, note.
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divers large quantities of tripe and other entrails, and offal of beasts, in the
said boiler, unlawfully and injuriously did boil, whereby divers noisome and
unwholesome smokes and smells, did then, and on the said other days and
times, from thence there arise, so that the air there was greatly corrupted and
infected, to the great damage and common nuisance of all the liege subjects
of our said lord the king, not only near the same place inhabiting and residing,
but also in and through the said common streets and highways going, return
ing, passing, and repassing, and against the peace, &c.
[Commencement as ante, vol. ii. 2..] That A. B. late of, &c. on, &c. and
on divers others days and times between that day and the day of the taking
this inquisition, with force and arms, at, &c. aforesaid, to wit, in a certain

The like in
a fuller

form (f).

yard or backside "adjoining to his dwelling-house there situate, and near to a [*650
certain public street and king's highway there called O. street, and also near
to the dwelling-houses of divers liege subjects of our said lord the king there
likewise situate, in two certain vessels commonly called coppers, unlawfully
and injuriously did boil, and cause and procure to be boiled, several large
quantities of tripe, entrails, offals, putrid bellies, and paunches, of divers beasts,
by reason whereof divers great smoke, and fetid, noisome, obnoxious, un
wholesome smells, savors, and odors, stenches, and stinks, then and at the

said divers other days and times did arise and ascend from the said tripe, en
trails, offals, putrid bellies, and paunches, so boiled as aforesaid, and the air
thereby and thereabouts was greatly corrupted, contaminated, and infected,
and the said dwelling-houses of the said liege subjects of our said lord the
king, situate near the said yard or backside adjoining to the said dwelling
house of the said A. B. then and at the said divers other days and times were
rendered very unwholesome, offensive, unfit, and improper for habitation, to the
great danger and hazard of breeding an infectious and pestilential disorder
rmong the liege subjects of our said lord the king, to the great damage and

common nuisance as well of all the liege subjects of our said lord the king, in
and through the said street and king's highway going, returning, passing,
riding, and laboring, as of all the liege subjects of our said lord the king in
habiting and residing near the said yard or backside adjoining to the said
dwelling-house of the said A. B. and against the peace, &c. That the said
defendant, on the third day of May, in the year aforesaid, and divers other days
and times between that day and the day of the taking of this inquisition, with
force and arms, &c. &c. [exactly like the first count only leaving out the word

Second
count.

“savors.”] And the jurors, &c. do further present, that the said A. B. on, Third
count.
&c. and on divers other days and times between that day and the day of the
taking this said inquisition, with force and arms, at, &c. to wit, behind his
dwelling-house there situate, and near a certain public street and king's high
way there, called O. Street, and also near the dwelling-houses of divers liege
subjects of our said lord the king, there likewise situate, unlawfully and injuri

ously did keep a certain tripe-house for the purpose of boiling of tripe, offals,
Putrid bellies, and stale entrails of beasts therein, and that the said defendant

then and at the said other times in the same tripe-house did boil, and cause
(f) See form, 6 Wentw. 417.
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and procure to be boiled, several large quantities of tripe, offals, putrid bellies,
and stale entrails of beasts, by reason whereof divers fetid, noisome, and un

wholesome smells, savors, and stinks, then and at the said divers other days
[*651 J and times did arise and ascend from the said "last-mentioned tripe, offals, and
putrid and stale entrails of beasts, so boiled as last aforesaid, and the air
thereby there and thereabouts was greatly corrupted and infected, and the said

dwelling-houses of the said liege subjects of our said lord the king, situate
near the said tripe-house, then and at the said several other days and times
were rendered very unwholesome and unfit for habitation, to the great dam
age, &c. [Conclusion as ante, 650.]
On a road
act for

[Commencement as ante, vol. ii. 2..] That H. R. late of, &c. on, &c. at,

erecting a

&c. aforesaid, unlawfully and injuriously did erect, and cause to be erected, a
certain building, called a necessary house, upon a certain piece of land, where

necessary

house near

to a public
highway,
that it be

of he the said H. R. was then and there occupier adjacent to and within fifty feet
of a certain road from, &c. across, &c. into, &c. and the aforesaid building so

came a
common

made and erected as aforesaid, from, &c. aforesaid, at, &c. aforesaid, until the

nuisance,

contrary to

the act (g).

Second
count.

day of the taking this inquisition, unlawfully and injuriously did continue, and
still doth continue, to the great damage and common nuisance of all the liege
subjects of our said lord the king, not only thereabouts inhabiting and dwelling,
but also all those subjects in, by, and through the same road going, returning,
passing, and travelling, against the form of the statute in such case made and
provided, in contempt of our said lord the king and his laws, and also against
the peace of our said lord the king, his crown and dignity. And the jurors,
&c. do further present, that on, &c. a certain road was erected and made
from, &c. across, &c. into, &c. by virtue of and in pursuance of a certain act

of parliament, made and passed in the 29th year of the reign of our sovereign
lord George the Second, by the grace of God, of Great Britain, &c. entitled,
&c. [set out the title of the act.]
And the jurors, &c. do further present, that in and by the aforesaid act of
parliament it was, amongst other things, ordained and enacted, that no building
should be erected on any new foundation by any proprietor of occupier of
lands adjacent to the said new road, within fifty feet of the said road, and that
no part of the said new road should be paved, and if any such buildings should
be thereafter erected, or any part of such new road should be paved, contrary
to the true intent and meaning of such act, the same should be deemed com
mon nuisances. And the jurors, &c. do further present, that H. R. late of,
&c. on, &c. was the occupier of certain lands adjacent to and within fifty
feet of the said road, to wit, of a certain piece of land on the east side of the
road from, &c. across, &c. *into, &c. And the jurors, &c. do further pre
sent, that the said H. R. well knowing the premises, afterwards, to wit, on
the said, &c. at, &c. aforesaid, unlawfully and injuriously did erect, and cause
to be erected, a certain building on a new foundation, he the said H. R. be

ing occupier of such lands adjacent to the said new road, within fifty feet of
the said new road, in contempt, &c. against the form of the statute, &c. and
against the peace, &c.
(g) See 4 Wentw. 225. Quatre, if the road highway.” See the Building Act, 14 Geo. 3. c. 78.
ought not to be termed a “common and public
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of, &c. on, &c. and on divers other days and times be- dung,
...ºns
&c.
-

-

-

-

-

-

-

tween that day and the day of taking of this inquisition, with force and arms, in *
at, &c. aforesaid, to wit, in a certain common and public market there, whereby the
called the Borough-market, unlawfully and injuriously did put, place, and *...".
leave, and caused and procured to be put, placed, and left, divers large quan- tºº.
tities of dung and filth, whereby divers noxious and unwholesome smells
from the said dung and filth did then and there arise, and thereby the air
there became and was greatly corrupted and infected, to the great damage and
common nuisance not only of all the liege subjects of our said lord the king
inhabiting and residing near the place where the said dung and filth was so
put, placed, and left as aforesaid, but also of all other liege subjects of our
-

-

-

market

-

-

said lord the king, in, by, and through the said market, and near the place
aforesaid, going, returning, passing, and repassing, and against the peace of
our said lord the king, his crown and dignity.
That J. B. late of, &c. on, &c. and on divers other days and times be- º
tween
day and in
thea day
of thebuilding
taking belonging
of this inquisition,
with force and of
arms,
blood for
at, &c.that
aforesaid,
certain
to the dwelling-house
the lº;

co

said J. B. there situate and being, and also near the dwelling-houses of di
vers subjects of our said lord the king, and near divers public streets and
common highways there, did unlawfully boil and cause to be boiled, a great
quantity of bullock's blood, and other filth, for the making and mixing of
colors, whereby divers noisome and unwholesome smells, on, &c. aforesaid,
and on the said other days and times during the time aforesaid, at, &c. afore
said, did from thence arise, so that the air there was thereby greatly cor

rupted and infected, to the great damage and common nuisance of all the
liege subjects of our said lord the king, not only there inhabiting and residing,
but also going, returning, passing, and repassing, through the said streets and
highways there, and against the peace, &c.
+

"[Commencemant as ante, vol. ii. 2..] That H. T. late of, &c. on, &c. I *653 T
with force and arms, at, &c. near divers public streets being the king's com- !'.
mon highways there, and also near the dwelling-houses of divers liege sub- lº"
jects of our said lord the king, there situate and being, did unlawfully and inju- erected near
riously make, erect, and build, and cause and procure to be made, erected, and º, (k).
built, a certain erection or building, for the purpose of making and extracting
a certain liquor called hartshorn, otherwise spirit of hartshorn, from the bones
of beasts and other animals therein, and did unlawfully and injuriously make, ºº:

set up, and place, and cause and procure to be made, set up, and placed, in a building.
the said building, divers stoves, furnaces, cauldrons, and boilers, to wit, two * º
stoves, two furnaces, two cauldrons, and two boilers, for the purpose of burn- iºn

ing, calcining, and boiling the bones of beasts and other animals therein, in therein.
order to prepare the same for making and extracting the said liquor therefrom,

and for the purpose of making and extracting the said liquor therefrom ; and
that the said H. T. afterwards, to wit, on, &c. aforesaid, and on divers other
(h) This indictment was drawn by a very eminent pleader now at the bar, 1 Stra. 686.

Flu. 25, 57.
(k) see Cro. C. c. 8th edit. 311.
Leg. Leg. Flu. 25, 57.

(i) Cro. C. C. 7th edit. 536. 1 Stra. 686
Wol. III.
11

-

Stra. 686.
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days and times between that day and the day of the taking of this inquisition,
with force and arms, at, &c. aforesaid, did unlawfully and injuriously burn,
calcine, and boil, and cause and procure to be burnt, calcined, and boiled, in
the said stoves, furnaces, cauldrons, and boilers, respectively, so made, set
up, and placed, in the said building as aforesaid, divers large quantities of the
bones of beasts and other animals, that is to say, one thousand bushels of the
bones of beasts and other animals, for the purpose aforesaid, and did then and
there make and extract divers large quantities of the said liquor, that is to say,
one hundred gallons of the said liquor, from the said bones of beasts and other
animals, so burnt, calcined, and boiled, in the said stoves, furnaces, cauldrons,
and boilers, respectively, as aforesaid, by means of which said premises divers

large quantities of noisome, noxious, and unwholesome smokes, smells, and
stenches, on the days and times aforesaid, then and there were emitted, sent

forth, and issued from the said building, and the air there on the days and
times aforesaid, was thereby greatly filled and impregnated with many noi
some offences, and unwholesome smells, stinks, and stenches, and has been
Second

count, that
the defend
ant contin
ued a buil

ding and
stoves, &c.
before built,

&c. by per
sons un

corrupted and rendered very insalubrious, to the great damage, &c. [Con
clusion as post, 654.] And the jurors, &c. do further present, that the said
H.T. on the said, &c. and continually from that time until the day of the
taking of this inquisition, with force and arms, at, &c. aforesaid, a certain
erection or building, for the purpose of making and extracting the "said liquor
called hartshorn, otherwise spirit of hartshorn, from the bones of beasts and

known.

[*654 J other animals therein, and divers stoves, furnaces, cauldrons, and boilers, to
wit, two stoves, two furnaces, two cauldrons, and two boilers, made, set up,
and placed, in the said last-mentioned building, for the purpose of burning,
calcining, and boiling, the bones of beasts and other animals therein, in order
to prepare the same for making and extracting the said liquor therefrom, and
for the purpose of making and extracting the said liquor therefrom, before that
time, by certain persons to the jurors aforesaid as yet unknown, near unto di
vers public streets being the king's common highways there, and also near the
dwelling-houses of divers liege subjects of our said lord the king, there situate
and being, unlawfully made, erected, and built, did unlawfully continue, and
yet doth continue, and that the said H. T. afterwards, to wit, on the said, &c.
and on divers other days and times between that day and the day of the taking of
this inquisition, with force and arms, at, &c. aforesaid, did unlawfully and in
juriously burn, calcine, and boil, in the said last mentioned stoves, furnaces,
cauldrons, and boilers, respectively, so unlawfully made, set up, and placed,
in the said last mentioned building as aforesaid, divers large quantities of bones
of beasts and of other animals, that is to say, one thousand bushels of the bones

of beasts and other animals, in order to prepare the same for making and ex
tracting the said liquor called hartshorn, otherwise spirit of hartshorn there
from, and for the purpose of making and extracting the said liquor therefrom,
and did there, on the days and times last aforesaid, prepare, make, and extract,
divers large quantities of the said liquor called hartshorn, otherwise spirit of
hartshorn, that is to say, one hundred gallons of the said liquor from the said
bones of beasts and other animals so burnt, calcined, and boiled, in the said

last mentioned stoves, furnaces, cauldrons, and boilers, respectively, as afore
said; by means of which said last mentioned premises, divers large quantities
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of noisome, noxious, and unwholesome smokes, smells, and stenches, on the
days and times last aforesaid, were emitted, sent forth, and issued from the
said last mentioned building, and the air there, on the days and times last
aforesaid, was thereby greatly filled and impregnated with many noisome, of
fensive and unwholesome smells, stinks, and stenches, and was corrupted and
rendered wholly insalubrious, to the great damage and common nuisance of
all the liege subjects of our said lord the king, not only there inhabiting and

residing, but also going, returning, and passing through the said streets and
highways, and against the peace, &c.
*That A. B. late of, &c. manufacturer of soap, on, &c. with force and *655;
or erect
arms, at, &c. near to divers public streets, being the king's common highways ing a soap
there, and also near to the dwelling-houses of divers liege subjects of our said manufactor.
lord the king, there situate and being, did unlawfully and injuriously make, highway and
dwelling
erect, and build, and cause and procure to be made, erected, and built, a cer houses (l).
tain erection, or building, for the purpose of making and manufacturing soap
therein, and did unlawfully and injuriously make, set up, and place, and cause
and procure to be made, set up, and placed in the said erection or building,
-

-

-

-

-

-

-

-

-

-

-

near an

divers furnaces, stoves, cauldrons, coppers, and boilers, to wit, ten furnaces,

twenty stoves, twenty cauldrons, twenty coppers, and twenty boilers, for the
purpose of boiling, melting, and mixing, tallow, soap lees, and other materials,
used in the making or manufacturing of soap ; and that the said A. B. did on,
&c. aforesaid, and on divers other days and times between that day and the
day of taking this inquisition, at, &c. aforesaid, unlawfully and injuriously
boil, melt, and mix together, and cause and procure to be boiled, melted, and
mixed together, in the said ſurnaces, stoves, cauldrons, coppers, and boilers,
respectively, so made, set up, and placed in the said erection or building as
aforesaid, divers large quantities of tallow, soap lees, and other materials, used
in the making and manufacturing of soap, for the purpose of making and man
ufacturing the same into soap, and did then and there make and manufacture,
and cause and procure to be made and manufactured, divers large quantities
of soap, from the same tallow, soap lees, and other materials. By reason of
which said premises, divers noisome, offensive, and unwholesome smokes, va
pors, smells, and stenches, on the days and times aſoresaid, were emitted and
issued from the said erection or building, so that the air, on the several days
and times aforesaid, at, &c. aforesaid, was thereby greatly filled and impreg
nated with the said smokes, vapors, smells, and stenches, and was rendered,
and became, and was corrupted, and offensive, uncomfortable, and unwhole

some, to the great damage and common nuisance of all the liege subjects of
our said lord the king there inhabiting, being, and residing, and going, return

ing, and passing through the said streets and highways, and against the peace of
our said lord the king, &c. And the jurors, &c. do further present, that the Second
count, for
said A. B. on, &c. and continually from that time till the time of taking this continuing
the building.
inquisition, with force and arms, at, &c. a certain *other erection or building, *656
l

for the purpose of making and manufacturing soap therein, and divers furnaces,
stoves, cauldrons, coppers, and boilers, to wit, ten ſurnaces, twenty stoves,
(l) See precedents, ante, 641 to 654. 1 Stra. 686. Leg. Flu. 25, 57.
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&c. made, set up, and placed in the said last-mentioned erection or building,
for the purpose of making and manufacturing the said soap before that time, by
certain persons to the jurors aforesaid as yet unknown, near unto divers pub
lic streets being the king's common highways, there, and also near unto divers
houses of many of his majesty's liege subjects, there situate and being, unlaw
fully made, erected, and built, and did unlawfully continue, and yet doth conti
nue; and that the said A. B. on, &c. last aforesaid, at, &c. did unlawfully boil,
melt, and mix together, in the said last-mentioned furnaces respectively, so un
lawfully made, erected, and built, and set up, in the said last-mentioned erec
tion or building as aforesaid, divers large quantities of tallow, soap lees, and
other materials, used in making and manufacturing soap : by means of which
said last-mentioned premises, divers noisome, offensive, and unwholesome
smokes, vapors, smells, and stenches, on the days and times last aforesaid,
were emitted and issued from the said last-mentioned building ; and the air on

the days and times last aforesaid, at, &c. aforesaid, was thereby greatly filled
and impregnated with the said last-mentioned smokes, vapors, smells, and
stenches, and was thereby rendered and became and was corrupted, offen
sive, uncomfortable, and unwholesome, to the great damage, &c. [Conclu
sion as ante, 655.] And the jurors, &c. do further present, that the said A.
B. on, &c. aforesaid, with force and arms, at, &c. near to the dwelling
houses of divers of his majesty's liege subjects there situate, and also near to

divers public streets being common highways there, divers large quantities of
tallow, oil, lime, potashes, soap lees, and other noisome and offensive mate
rials, did boil, melt, and mix together, and cause and procure, &c. by means
of which said last-mentioned premises, divers noisome, noxious, and un
wholesome smokes, vapors, smells and stenches, on the days and times last
aforesaid, at, &c. aforesaid, were emitted and issued from the said last-men

tioned tallow, oil, soap lees, and other materials, so boiled, melted, and mixed
together, as last aforesaid ; and the air there on the days and times last afore
said, was thereby greatly filled and impregnated with the said last-mentioned

smokes, vapors, smells, and stenches, and was thereby rendered, and then and
there became and was greatly corrupted, offensive, uncomfortable, and insalu
brious, to the great damage, &c. [Conclusion as ante, 655.]
Against an
apothecary
for keeping

[Commencement as ante, vol. ii. 2..] That B. S. late of, &c. apothecary, on,

&c. with force and arms, at, &c. aforesaid, to wit, in a certain place there,

a common

inoculating

close to and adjoining upon a certain public street and king's common high
way there, called A. *Street, and near to the dwelling-houses of divers liege
in a tºwn
subjects of our said lord the king, there, and also near to the parish church of
(m).
[*657 ) the parish aforesaid, unlawfully and injuriously did uphold, maintain, and keep,
a certain house and place for the reception and entertainment of persons labor
ing under a certain dangerous and infectious distemper called the small pox,
(no house or place for the reception or entertainment of persons laboring un
First count, der the said distemper, having been there kept or used before the time that he
for enter
house near

the church

taining per
sons labor

ing under

the said B. S. began to uphold, maintain, and keep, the same for the purpose
aforesaid,) and that he the said B. S. in the same house and place so upheld,

Mºś. A 365, and other forms, ante, 553, 4, 5; and that this is an indictable off-nce, see 4
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maintained, and kept, for the purpose aforesaid, on the said, &c. and con
tinually afterwards, until the day of the taking this inquisition, with force
and arms, at, &c. aforesaid, unlawfully and injuriously did permit and suffer,
and still doth permit and suffer, divers persons (whose names to the jurors
aforesaid are as yet unknown,) laboring under the said dangerous and infec
tious distemper called the smallpox, to be collected together, received and en
tertained, and there to remain and continue for a long space of time, by reason
and means whereof, the said dangerous and infectious distemper called the
small pox, on the said, &c. and on divers other days and times during the time
aforesaid, was communicated to divers persons inhabiting and residing in, &c.
aforesaid, and of which said dangerous and infectious distemper called the
small pox, so communicated as aforesaid, divers of the said persons inhabiting
and residing in the said parish, to wit, one W. J. and others died, and divers
other of the said persons there inhabiting and residing, were, during all the
time aforesaid, and still are, in great peril and danger of receiving the infec
tion of the said distemper, and thereby losing their lives, to the great terror,

657
the dis
temper
called the

small pox,
whereb
sonne o

the parish
ioners

caught it
and died,
&c. (A).

detriment, danger, and common nuisance, as well of many of the liege subjects
of our said lord the king passing and repassing by the said house or place, so
upheld, maintained, and kept for the purpose aforesaid, and by, through, and
along the said public street and king's common highway, as also attending di
vine service in the church aforesaid, and also of those inhabiting and residing
Second
thereabouts, to the evil example, &c. and against the peace, &c. And the count,
ſor
jurors, &c. do further present, that the said B. S. devising and intending to inoculating
persons,
communicate the dangerous and infectious distemper called the small pox, to whereby the
and amongst the inhabitants of, &c. aforesaid, afterwards, to wit, on, &c. small pox
and on divers other days and times "between that day and the day of the taking municated
to the in
habitants,
of this inquisition, at, &c. aforesaid, in the county aforesaid, in a certain &c.
house in the occupation of him the said B. S. there situate, did inoculate, and
[*65S
cause to be inoculated, divers persons, and the said persons so inoculat
ed, he the said B. S. unlawfully and injuriously did permit, and cause and pro
was conn

cure to be and remain in the said last-mentioned house, until they the said
last mentioned persons, by means of such inoculation, had the said dangerous
and infectious distemper called the small pox, by reason whereof the said dan
gerous and infectious distemper called the small pox, on the said, &c. and on
the said last-mentioned other days and times, was communicated to divers per
sons then inhabiting and residing in the parish aforesaid, of which said dan
gerous and destructive distemper called the small pox, so communicated as
last aforesaid, divers of the said persons then inhabiting and residing in the
said parish as aforesaid, died, and divers others of the said last-mentioned per
sons were in great peril and danger of losing their lives, and also by means of
the said last-mentioned premises, the said dangerous and infectious distemper
called the small pox, on the said, &c. and the said last-mentioned other days
and times, at, &c. aforesaid, was communicated to divers other persons, to wit,
A. B., C. D., &c. (the names of the persons who had caught the distemper)
being then and there poor and unable to maintain themselves, and then not
having any legal settlement within the said parish, whereby the inhabitants of
the said parish on the days and times last aforesaid, were obliged to pay, lay
(A) [l Russell, 113 et seq.]
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out, and expend a large sum of money, to wit, &c. as well in and about the
relief and maintenance of said last-mentioned persons, as also in and about

the finding and providing proper and necessary medicines on the days and
times last aforesaid, used and applied in and about the said last-mentioned per
sons, to whom the said infectious and dangerous distemper was so communicat
ed as aforesaid, to the great damage, danger, and common nuisance of the in
habitants of the said parish of B. to the evil example, &c. and against the
peace, &c.
Against
overseers

for putting

That the Rev. T. W. late of, &c. doctor in divinity, J. K. late of &c.
esquire, and H. D. late of the same, esquire, at the time of the committing of

a number

of poor per
sons into a
house in an

improper
neighbor
hood, and
thereby
creating a

the offence hereinafter next mentioned, were inhabitants and vestrymen of the

said parishes of St. Giles in the Fields and St. George Bloomsbury, in the
county of Middlesex, and as such vestrymen had the rule, order, and govern
ment of the poor of the said parishes of St. Giles in the Fields and St. George
Bloomsbury, in pursuance and by virtue of the statute "in such case made

nuisance to
the inhabit
ants (n).

and provided, and by reason of the premises ought to have supported and
maintained the poor of the same parishes in some sufficient workhouse, or
[*659 J other proper place or places, within the same parishes or one of the same pa
rishes, to wit, at, &c. And the jurors, &c. do further present, that the said T.
W., J. K., and H. D. disregarding their duty in that behalf, and devising and

intending to injure and prejudice divers liege subjects of our said lord the
king, being respectively owners and occupiers of dwelling-houses, situate and
being in the parish of St. A., within the liberty of Westminster, did on, &c.
at, &c. unlawfully, and without any sufficient cause, place in a certain mes
suage and building, situate and being out of the limits of the said parishes of
St. Giles in the Fields and St. George Bloomsbury, and of each of them, and
within the said parish of St. A. and close to and adjoining upon a certain com
mon street and public king's highway there, called D. Street, and near to the
dwelling-houses of divers liege subjects of our said lord the king, in the said
last-mentioned parish situate and being, without the consent, and against he
will of the owners and occupiers of the said last-mentioned dwelling-houses,
and the other parishioners and inhabitants of the said parish of St. A. divers
and very many poor persons to the number of two hundred and more (o), of

and belonging to the said parish of St. Giles in the Fields, and divers and very
many other poor persons, to the number of two hundred and more, of and be

longing to the said parish of St. George Bloomsbury, the said poor persons,
and all of them, being supported and maintained by and by means of the rate
and assessments made for the relief of the poor of the said parishes last-men
tioned, and did keep and maintain, by and by means of such rates and assess
ments as last before mentioned, the same poor persons, in the said messuage
and building, so situate as aforesaid, for a long space of time, to wit, from the

day and year last aforesaid, until the taking of this inquisition, contrary to the
duty of them the said T. W., J. K. and H. D. as such vestrymen as aforesaid,
to the great injury and prejudice of the owners and occupiers of the said last
(n) This was the indictment against Willes and
(o). The names of the poor persons need not be
others, 1802, and obtained from the Crown Office. stated, Cald. 432.
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mentioned dwelling-houses, and of the other parishioners and inhabitants of
the said parish of St. A., in contempt, &c. contrary to the form of the statute,
Second
&c. and against the peace, &c. And the jurors, &c. do further present, that Count.
the said T. W., J. K., and H. D. so being such vestrymen as aforesaid, and
having the rule, order, and government of the poor of the said parishes of St.
Giles "in the Fields and St. George Bloomsbury, as aforesaid, on, &c. and [*660 J
for a long space of time, to wit, from that day until the day of the taking of
this inquisition, at, &c. did unlawfully keep, place, and maintain, and cause
and procure to be placed, kept, and maintained, in a certain messuage and
building, situate and being out of the limits of the said parishes of St. Giles in
the Fields and St. George Bloomsbury, and within the said parish of St. A.
within the liberty of Westminster, in the county of Middlesex, and close to and
adjoining upon a certain common street and public king's highway, in the
said last-mentioned parish called D. street, and near to the dwelling-houses of
divers liege subjects of our said lord the king in the said last-mentioned parish
situate and being, without the consent, and against the will of the said last
mentioned subjects, and the other parishioners and inhabitants of the said pa
rish of St. A. divers and very many poor persons to a great and unreasonable
number, to wit, the number of four hundred and more, not belonging to the
said parish of St. A. but part thereof belonging to the said parish of St. Giles
in the Fields, and the residue thereof to the said parish of St. George Blooms
bury, and maintained and supported by and by means of the rates and assess
ments for the relief and maintenance of the poor of the said last-mentioned
parishes, to the great damage and common nuisance of all the liege subjects
of our said lord the king near to the said last messuage and building inhabit
ing and dwelling, and going, passing, and returning through the said common
street and king's highway last mentioned, in contempt, &c. to the evil
Third count
example, &c. and against the peace, &c. And the jurors, &c. do ſurther for a con
to
present, that the said T. W., J. K., and H. D., being inhabitants of the said spiracy
essen the
value
of
the
parishes of St. George Bloomsbury and St. Giles in the Fields, in the county
houses, &c.
of Middlesex, and unlawfully devising and intending to injure, aggrieve, and in the parish
prejudice, the parishioners and inhabitants of the said parish of St. A. within of St. A
the liberty of Westminster, by lessening the value of divers houses and premi
ses situate in the said last mentioned parish, for and in respect whereoſ divers
large sums of money have been paid and payable, under and by virtue of the
rates and assessments from time to time made for the relief and maintenance

of the poor of the said last-mentioned parish, and by causing divers other poor
persons legally settled, and who ought to be legally settled in the said parish
of St. Giles, and divers other poor persons legally settled, and who ought to
be legally settled in the said parish of St. George Bloomsbury, to acquire set

tlements in the said parish of St. A. and thereby to burden and charge the pa
rishioners and inhabitants of the said parish of St. A. with the maintenance of

such last mentioned poor persons, and also unlawfully devising and intending
to "aggrieve, injure, prejudice, and annoy, divers liege subjects of our said lord [*661

the king, being respectively owners and occupiers of dwelling-houses, situate
in the said parish of Saint A. by rendering their habitation in the same dwell
ing-houses uncomfortable and inconvenient, and by lessening the value thereof,

did, on, &c. unlawfully combine, conspire, confederate, and agree among
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themselves, and together with divers other persons, whose names are to the
said jurors at present unknown, for the unlawful purposes last aforesaid, and
to cause and procure divers and very many other poor persons, to a great and
unreasonable number, to wit, the number of two hundred and more, being le

gally settled in the said parish of Saint Giles in the Fields, and also divers
other poor persons to a great and unreasonable number, to wit, the number
of two hundred and more, being legally settled in the said parish of Saint
George Bloomsbury, and being respectively maintained and supported, by and
by means of the rates and assessments made for the relief and maintenance of
the poor of the said parishes of Saint Giles in the Fields and Saint George
Bloomsbury, to be placed in and to dwell and inhabit, and be maintained and
supported, in a certain other messuage and building, not being within the said
parishes of Saint Giles in the Fields and Saint George Bloomsbury, or either
of them, but situate and being in the said parish of Saint Anne, and close to
and adjoining upon a certain common street and public king's highway in the
said last-mentioned parish called D. Street, and near to the dwelling-houses
of divers liege subjects of our said lord the king, in the said last-mentioned
parish situate and being, without the consent and against the will of the own
ers and occupiers of the said

last-mentioned dwelling-houses, and of the other

parishioners and inhabitants of the said parish of Saint A. and that in pursu
ance of the said last-mentioned unlawful combination and conspiracy, they the
said T. W., J. K., and H. E., wrongfully and unlawfully, afterwards, to wit, on,

&c. to wit, at, &c. did obtain and procure a certain other large messuage and
building so situate and being out of the said parishes of Saint Giles in the
Fields and Saint George Bloomsbury, and of each of them, and in the said
parish of Saint A. and close to and adjoining upon a certain common and pub
lic street and king's highway there called D. Street, and near to the dwelling
houses of divers liege subjects of our said lord the king, in the said last-men
tioned parish situate and being, and did then and there wrongfully and unlaw
fully keep and maintain, and from that time hitherto have kept and maintained,
Fourth
and still do keep and maintain, in the same messuage, &c. [as in first count
to the end..] And the jurors, &c. do further present, that the said "T. W., J.
[*662 J K., and H. D., being such inhabitants of the said parishes of Saint George
Bloomsbury and Saint Giles in the Fields, in the county of M. afterwards, to
wit, did, on, &c. at, &c. unlawfully combine, conspire, confederate, and agree
among themselves, and together with divers other persons, whose names are
to the said jurors at present unknown, to cause and procure divers and very
count.

many other poor persons, to a great and unreasonable number, to wit, to the
number of two hundred and more, being legally settled in the said parish of
Saint Giles in the Fields, and also divers other poor persons to a great and

unreasonable number, to wit, the number of two hundred and more, being le
gally settled in the said parish of Saint George Bloomsbury, and being re
spectively maintained and supported by and by means of the rates and assess
ments, made for the relief and maintenance of the poor of the said parishes of
Saint Giles in the Fields and Saint George Bloomsbury, to be placed in and to
dwell and inhabit, and be maintained and supported, in a certain messuage and
building, not being within the said parishes of Saint Giles in the Fields and
Saint George Bloomsbury, or either of them, but situate and being in the said
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parish of Saint Anne, and close to and adjoining a certain common street and
public king's highway in the said last-mentioned parish, called D. Street, and
near to the dwelling-houses of divers liege subjects of our said lord the king,
in the said last-mentioned parish situate and being, without the consent and
against the will of the owners and occupiers of the said last-mentioned dwel

ling-houses, and of the other parishioners and inhabitants of the said parish of
Saint Anne, and that in pursuance of their unlawful combination and conspir
acy last-mentioned, they the said T. W., J. K., and H. D., wrongfully and
unlawfully, afterwards, to wit, on, &c. to wit, at, &c. did obtain and procure,
&c. [as in se, ond count to the end..] And the jurors, &c. do further present,
that the said T. W., J. K., and II. D., unlawfully devising and intending to
injure, aggrieve, and prejudice divers liege subjects of our said lord the king,

Fifth count.

being respectively owners and occupiers of certain messuages and buildings,
situate and being in and by the side of a certain common and public street and
king's highway, called D. Street, in the parish of Saint A. within the liberty of
Westminster, in the county of Middlesex, by rendering their habitation in the
same dwelling-houses uncomfortable and incouvenient, and by lessening the
value'thereof, did afterwards, to wit, on, &c. at, &c. unlawfully combine, con
spire, confederate, and agree among themselves, and together with divers oth
er ill-disposed persons, whose names are to the said jurors at present un
known, to cause and procure * divers and very many other poor persons, to an [*663 |
unreasonable and great number, to wit, the number of four hundred and more,
not belonging to, or being settled in the said parish of St. A., but being main
tained and supported by and by means of the rates and assessments made for
the relief and maintenance of the poor of the parishes of St. Giles in the
Fields, and St. George Bloomsbury, in the county of Middlesex, and part
thereof belonging to the said parish of St. Giles in the Fields, and the residue
thereof to the said parish of St. George Bloomsbury, to be placed in, and to

dwell and inhabit, and be maintained and supported, in a certain messuage
and building, situate and being out of the said parishes of St. Giles in the
Fields and St. George Bloomsbury, and of each of them, and in the said pa
rish of St. A. and close to and adjoining upon the said last-mentioned street,
called D. Street, and near to the said dwelling-houses last-mentioned, there
situate as aforesaid, without the consent and against the will of the owners
and occupiers of the said last-mentioned dwelling-houses, and that in pursu
ance of their said last-mentioned unlawful combination and conspiracy, they
the said T. W., J. K., and H. D., did afterwards, to wit, on, &c. to wit, at
the parish of St. A. aforesaid, wrongfully and unjustly, without the consent
and against the will of the owners and occupiers of the said last-mentioned
dwelling-houses, place, keep, and maintain, and from that time hitherto have
kept and maintained, and still do keep and maintain, in a certain messuage
and building, situate and being out of the said parishes of St. Giles in the
Fields and St. George Bloomsbury, and of each of them, and in the said pa
rish of St. A. and close to and adjoining upon the said last-mentioned street,
called D. Street, and near to the said last-mentioned dwelling-house, there

situate as aforesaid, divers and very many other poor persons to a great and
unreasonable number, to wit, the number of four hundred and more, not be

longing to or being settled in the said parish of St. A. but being maintained
Wol. III.
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and supported, by and by means of the rates and assessments made for the
relief and maintenance of the poor of the said parishes of St. Giles in the
Fields and St. George Bloomsbury, and part thereof belonging to the said
parish of St. Giles in the Fields, and the residue thereof to the said parish of
St. George Bloomsbury, to the great damage, injury, and annoyance of the
owners and occupiers of the said last-mentioned dwelling-houses, so situate
as aforesaid, in contempt, &c. to the evil example, &c. and against the
peace, &c.
For keep
ing cop
per-smith's
shop so
as to an

noy the
neighbor
hood (p).

[*66

*[Commencement as ante, vol. ii. 2..] That A. B. late of, &c. on, &c. with
force and arms at, &c. in a certain shop or premises there, near the dwelling
houses of divers liege subjects of our said lord the king, and also near divers
streets and common highways there, unlawfully and injuriously did set up, and
from thence until the day of taking the said inquisition, did use, exercise, and
carry on the trade and business of a coppersmith, and during that time, to wit,

on, &c. and on divers other days and times between that day and the day of
taking this inquisition, at early, late, and unseasonable hours, and at divers
other times, at, &c. aforesaid, unlawfully and injuriously made and caused to
be made divers loud, terrible, and tremendous sounds and noises, in the said

shop and premises, to the great damage and common nuisance of all the liege
subjects of our said lord the king, not only near the same shop and premises
inhabiting and residing, but also in, by, and through the said streets and com
mon highways, then going, passing, and returning, to the evil, &c. and against
the peace, &c.
For carry

[Commencement as ante, vol. ii. 2..] That E. L. late of, &c. to wit, on, &c.

ing on the
trade of a
brazier so
near seve

ral dwel

ling houses
as to be a .
nuisance

(q).

and on divers other days and times between that day and the day of taking
this inquisition, with force and arms, at, &c. aforesaid, in a certain work-shop

there situate near the dwelling-houses, chambers, and residences of divers
subjects of our said lord the king, therein dwelling and residing, and also di
vers public king's common highways, there unlawfully and injuriously did set
up, exercise, and carry on the trade and business of a tinman and brazier, and
on the said, &c. and on the other days and times aforesaid, there at early

hours in the morning, and in the day time, and at late hours in the nights of
the days aforesaid, unlawfully and injuriously did make, and cause and pro
cure to be made, divers loud, harsh, tremendous, and annoying sounds and
noises, by then and there hammering and striking, and causing and procuring
to be hammered and stricken, divers tin, brass, and copper instruments and
utensils, and divers pieces of tin, brass, and copper, and other metals, with

divers large hammers, and other implements and instruments, by reason where
of the said subjects of our said lord the king, so dwelling, residing, and living
in the said dwelling-houses, chambers, and residences near to the said work

shop, on the said several days and times, were and still are greatly annoyed
and disturbed, and incommoded in the use, occupation, and enjoyment of their
(p) This precedent is from the MS. of a gentleman The defendant was not convicted, as the
at the bar.

See Peake Rep. 91.

prosecutor could not prove that the annoyance

(q) This was the indictment against Lloyd, A. D. was a public nuisance.

18%

and settled by an eminent crown lawyer.
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said dwelling-houses, chambers, and residences, and greatly interrupted in the
exercise and pursuit of their respective lawful professions, business, and
*transactions, and deprived of their natural rest and sleep, and rendered and [*665 )
made in other respects very uncomfortable, and thereby also the subjects of
our said lord the king in, and through, and along the common highway afore
said, passing, repassing, and travelling, were and are greatly annoyed and dis
turbed, to the great damage, &c. [Conclusion as ante, 664.] And the jurors,
&c. do further present, that the said E. L. on the said, &c. and on the other

days and times aforesaid, with force and arms, at, &c. aforesaid, near to the
chambers and residences of divers subjects of our lord the king here situate,
unlawfully and injuriously did make, and cause and procure to be made, divers

great and loud sounds and noises, by then and there, to wit, on the days and
times aforesaid, hammering and striking, and causing to be hammered and
stricken, divers utensils of tin, brass, and copper, and divers pieces of tin, brass,
and copper, and other metals, with divers large hammers, and other implements
and instruments. By reason whereof the subjects of our said lord the king
residing and living near to the said place, where the said last-mentioned sounds
and noises were so made as aforesaid, were and still are greatly annoyed and

disturbed in the occupation and enjoyment of their said chambers and resi
dences, to the great damage, &c. [Conclusion as ante, 664.]
Surrey. That A. B. late of, &c. C. D. late of, &c. and divers other per
sons, (to the jurors aforesaid as yet unknown) being wicked and malicious

For cutting
down and

persons, and not regarding the laws "and statutes of this realm, nor the pains

destroying
a turnpike
gate (r).

and penalties therein contained, on, &c. at, &c. aforesaid, a certain turnpike
gate there set up and erected to prevent passengers from passing by without

[*666

(r) See a similar precedent,
7th edit. 740.

2 Starkie, 560.

cro. C. C. 474.
This indictment is

may be laid in *..." at the discretion of the
party indicting. By 8 ğ. 2. c. 20, (made per

framed upon the stat. 13 Geo. 3. c. 84. s. 42, by petual by the 27 Geo. 2. c. 16.) it is ſclony without
which it was enacted, that if any person shall, ei benefit of clergy (but sect. 1 of the former act, as to
ther by day or night, wilfully or maliciously pull
down, pluck up, throw down, level, or otherwise
destroy any turnpike gate, or any post, rail, wall,
or any chain, bar, or other fence belonging to any
turnpike gate, or any other chain, bar, or Teace of
any kind whatsoever, set up or erected to prevent

the punishment of death, is repealed by the 1 Geo.

4. c. 115. s.l.) to pull down or destroy any lock,

sluice, or other works erected on a navigable river,
by authority of parliament, or to rescue any person
imprisoned on such a charge from 'awful custody.
But a conviction of this offence works no corrup

passengers from passing by, without paying any tion of blood, loss of dower, or forfeiture of lands or
toll laid or directed to be paid by any act or acts of goods, s. 4. The venue may be laid in any adja
arliament, made for that purpose, or any house or - cent county of England, s. 3. The 1st and 6th

!.

erected for the use of any such turnpike sections of 3 Geo. 2. c. 20, are repealed in part as
gate, or any crane, machine, or engine made or to turnpikes, and ss. 11, 13, and 17, are totally re
pealed by the 7 Geo. 3. c. 40.s. 61. The wilful or

*rected on any turnpike road, by authority of par
liament, for weighing waggons, carts, or carriages,
or shall forcibly rescue any persons being lawfully
in custody of any officer or other person, for any of
the offences before-mentioned, he shall be adjudged
guilty of felony, and either transported for seven
years to our foreign plantations, or imprisoned for

malicious breaking, throwing down, damaging, or "
destroying banks, flood-gates, sluices, or other
works, and the opening or drawing up any flood
gate, or doing any other wilful hurt or mischief to

navigation, so as, in any manner, to obstruct it, is,
by 4 G. 3. c. 12. s. 5, made a single felony, and

any term, not exceeding three years, at the discre punishable with transportation for seven years.
tion of the judges. This act is now repealed by By the l Geo. 4. c. 116 s. 2, the punishment of
the 3 Geo. 4. c. 126. but the section 148 of that act

death for the wilful destruction of bridges is taken

enacts the same provisions as contained in the away.
above section of the 13 Geo. 3. c. 48.

The venue
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paying the toll laid, and directed to be paid by an act of parliament, made in,
&c. intituled, “An act,” &c. [here set out the title of the act, under which the

toll is collected] with force and arms, wilfully, maliciously, and feloniously
did throw down, level, and destroy, in contempt of our said lord the king and

his laws, to the evil example of all others, against the form of the statute in
such case made and provided, and against the peace of our said lord the king,
his crown and dignity.
Indictment

against sur
veyor of
highwaysſor
using

inate

rials obtain

ed for repair
ing them on
his own pre
mises, and
employing
public labor
ers, &c. (s)

That W. R. late of, &c. at the several times of the committing of the

several offences hereinafter-mentioned, was one of the surveyors of the high
ways of the parish of
aforesaid, in the county aforesaid, to wit, at, &c.
aforesaid, and that the said W. R. so being such surveyor of the highways
as aforesaid, not regarding his duty in that behalf, but minding and intending
to promote his own private gain and emolument, at the expense of the inhabi
tants of the said parish, on, &c. and so forth, and on sixty other days and
times then next following, at, &c. aforesaid, unlawfully, wilfully, and corrupt

ly, by color of his said office of surveyor of the highways, as aforesaid, did

cause and procure divers, to wit, fifty cart loads of gravel, and other materials,
which had been then and there dug and got, at the costs and charges of the
inhabitants of the said parish, for the purpose of repairing the public common
highways of the said parish, and which ought then and there to have been
laid upon and used in the repairs of such highways, to be carried and con
veyed to certain gardens, lands, and grounds of the said W. R. within the
said parish, and there to be laid, spread, and used, for his own private gain
and emolument, and did then and there unlawfully, wilfully, and corruptly, by
color of his said office, cause and procure divers laborers, to wit, &c. [nam
ing them] then and there hired and retained at the costs and charges of the
[*667 l said inhabitants *of the said parish, to get and carry gravel and materials
for the purpose of repairing and to repair the highways of the said parish,
under the direction of the surveyors of the highways of the said parish, to be
employed in the carrying and conveying the said gravel and other materials
to the said gardens, lands, and grounds of the said W. R. and in there lay
ing, spreading, and using the same for the private gain and emolument of the
said W. R. when such laborers ought to have been then and there employed,
getting gravel and other materials for the purpose of repairing, and in the
repairing such highways, and also did then and there unlawfully, wilfully, and
corruptly, by color of his said office, cause and procure divers teams, furnish
ed with horses and other cattle, and with men to attend the same, which had

been then and there duly sent by divers inhabitants and occupiers of lands,
tenements, and hereditaments within the said parish, to wit, by, &c. [naming
them] to perform statute duty for and in the repair of the said highways, un

der the direction of the surveyors of the highways of the said parish, to be
employed in the carrying and conveying of the said gravel and other materi
als to the said lands, gardens, and ground of the said W. R. and in there
laying, spreading, and using the same for the private gain and emolument of
the said W. R. when such teams and the men attending the same ought to
(*) This was the indictment A. D. 1799, against Robinson, from the Crown Office.
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have been then and there employed in getting, loading, and conveying gravel
and other materials, for the purpose of repairing, and in the repairing such

highways, contrary to the duty of the said W. R. as such surveyor of the
highways as aforesaid, to the evil example, &c. and against the peace, &c.
[Second count, only for procuring gravel dug for the purposes of repairing
to be taken to his own premises. Third count, for procuring the public laborers
to carry gravel for him. Fourth count, employing the teams sent to perform
statute duty to carry gravel for him. Fifth count, for employing the public
laborers to dig anuck and dirt, and convey it for himself. Sixth count, for
employing teams for the same purpose.]
-

Seventh

And the jurors, &c. do further present, that the said W. R. so being such count for
surveyor of the highways as aforesaid, not regarding his duty in that behalf, embezzling
the gravel
but minding and intending as aforesaid, on the said, &c. and on sixty other got for the
parish.
days and times then next following, at, &c. aforesaid, unlawfully, wilfully, and
corruptly, by color of his said office, did cause and procure divers other, to
wit, one hundred other loads of gravel and other materials, which had been
then and there dug and got at the costs and charges of the inhabitants of the
said parish, for the purpose of repairing the common public highways of the
said parish, and which then and there ought to have peen laid upon and used
*in the repairs of such highways as aforesaid, to be carried and conveyed to [*668 )
a certain place, called Queen Street, within the said parish, not being one of
the public highways of the said parish, and there to be laid, spread, and used
for his own private accommodation, gain, and emolument, contrary to the duty
of the said W. R. as such surveyor of the highways as aforesaid, to the evil
example, &c. and against the peace, &c.
—º-

INDICTMENTS FOR NOT REPAIRING GAOLS.

That within the hundred of M. in the county of C. there now is, and from
time whereof the memory of man is not to the contrary, there hath been (u) a

Against a
mortgagee

in posses
sion of a
of a

certain common gaol of our said lord the king, for the purpose of keeping in fº.
safe custody offenders and prisoners within the same, situate and being at M.
in the said county and parcel of a certain tenement commonly called the gaol
tenement, otherwise the gaol house there, and that on, &c. and continually
from thence until the day of taking this inquisition, the said gaol hath been
and still is greatly ruinous, in decay, and out of repair, for want of needful and
necessary repairing and amending the same, so that offenders and prisoners,
during such time, could not, nor can they now be kept in safe and secure

custody within the same gaol, as they ought and were wont to be, and still
(t. This precedent is from 4 Wentw. 363, See the 4 Geo. 4. c. 64. ss. 45, 6, 7.50. as to the

where see Mr. Bower's opinion. The indictment
does not seem to be framed according to that
ºpinion, as it does not state that the defendant ratione tenura was bound to repair, which seems
necessary. See a precedent, Cro. C C. 318. 1

M. & S. 435. 6 East, 315. Ante, 571, 572.
-

mode of enforcing the repairs of gaols.
(w) It should seem by analogy to the decision

on indictment for not repairing highways, ante,
570. 576, that it is not necessary to aver that the
gaol was immemorially a gaol.

iberty and
hundred

court, for not
repairing it

º:
prisoners
therein
could not

be kept
safely (t).
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ought to be, to the great hindrance and obstruction of justice, to the great
damage of his majesty's liege subjects, and against the peace, &c. And the
jurors, &c. do further present, that G. W. late of, &c. for and during all the
time aforesaid, was and still is owner and occupier of the said tenement, and
that the said G. W. as owner and occupier of the said tenement, and all oth

ers the owners and occupiers thereof for the time being, from time whereof,
&c. until the time of such nuisance, have repaired and amended, and have
been used and accustomed to repair and amend, and the said G. W. still of

right ought to repair and amend, the said gaol, so being ruinous, in decay,
and out of repair as aforesaid, when and as often as occasion hath required,
[*669 Jor shall or may be, or require, and that the said G. W. *hath not yet done
the same, &c. [Second count, as occupier only. Third count, bailiff and
keeper of the gaol of the liberty of the hundred of M. in the said county of C.]
Against

That within the liberties of the said city of G. there now is, and from time

he

-

-

-

º whereof, &c. there hath been a certain common gaol of our said lord the king,

5.
º

for the purpose of keeping in safe custody, offenders and prisoners within the
same, situate and being partly on and over a certain gateway, called the N.
of Glouces- gate, and partly in, and parcel of a certain erection or building contiguous to
* (*)
and adjoining upon the said gateway there, and that on, &c. and continually
from thence until the day of the taking of this inquisition, the said gaol hath
been and still is greatly ruinous, in decay, and out of repair, for want of need
ful and necessary repairing and amending the same, so that the offenders and
prisoners during such time could not, nor can they now be kept and secured
in safe and secure custody within the same gaol, as they ought and were wont
to be, and still ought to be, to the great hindrance and obstruction of justice,
to the great damage of his majesty's liege subjects, and against the peace,
&c. and that the mayor and burgesses of the said city and county of the
same city, from time immemorial, as owners of the said gaol ought and have

been accustomed by right and ancient usage to repair and amend, and still of
right ought to repair and amend the said gaol, when and as oſten as occasion
should or shall require, and that the said mayor and burgesses have not yet
done the same.

INDICTMENTS, &c. FOR ILLEGAL COMPANIES.

!, *670 ||

That A. B. late of, &c. [a number of other defendants] contriving and in

?...º. tending to prejudice and aggrieve divers subjects of the king in their trade and
.
commerce, under false pretences for the public good, after the 24th of June,
. t 1720, to wit, on, &c. at, &c. did, according to their own device and scheme,
ons to se

on foot a

-

-

-

-

-

-

make subscription towards raising a great sum of money for "establishing and

::::::
* setting on foot a certain new and unlawful
undertaking, tending to the com
number of
an
: a*,

-

- -

:- —”

-

º:#, mon grievance, prejudice, and inconvenience of great numbers of the king's

the pur-

subjects in their trade and commerce, that is to say, did make subscriptions
(w) This precedent is from Cro. C. C. 8th ed. ought not to state obligation to repair, ratione te
318. Cro. C. A. 398. Quere, if the indictment nurae,

Sec 1 M. & S. 435, ante, 571, 2.

Chap. xiii.)

ILLEGAL COMPANIES.

towards raising a sum not exceeding £20,000, to be divided into more than

20,000 parts or shares, for the purpose of buying corn, grinding the same,
making bread, and dealing in or distributing of flour and bread, and for other
purposes unknown; which undertaking was a public undertaking, and did then

670
pose of
selling
bread (r).
-

and there, and still doth relate to affairs, in which the trade, commerce, and

welfare of great numbers of the king's subjects were and are concerned, to
wit, at, &c. to the common nuisance of all the king's subjects, against the
form of the statute, &c. and against the peace, &c. And the jurors, &c. do
further present, that the said defendant, on, &c. at, &c. aforesaid, subscribing
towards collecting and raising by subscription a great sum of money not ex
ceeding £20,000, to be divided into not more than 20,000 shares, for the
purpose of assisting and favoring a certain other new and unlawful underta
king, tending to the common grievance, & c. [as before] and did then
and there pay upon such subscriptions certain small sums, amounting in

the whole to a large sum, to wit, 630, which said last undertaking was a
public undertaking, &c. [as before.] And the jurors, &c. do further pre Another
Count.
sent, that the said defendants, on, &c. aforesaid, at, &c. aforesaid, presumed to
act as if they were a corporate body, and pretended to raise a transferrable and
assignable stock, without any legal authority, and without any charter from the
crown for so doing, that is to say, as a corporate body, for the purpose of buying
corn, grinding the same, making bread, and dealing in and distributing of flour
and bread, and for other purposes unknown; and having a number of shares,

not exceeding 20,000, transferrable and assignable by and from the holders of
such shares, to any other person or persons, at the pleasure of the holders
thereof: to the common nuisance of all the king's subjects, &c. against the
form of the statute, &c. and against the peace, &c. And the jurors, &c. do

Another
count.

further present, that the said defendants, without any legal authority, and with
out any charter from the crown for so doing, pretended to raise a transferrable

stock to a large amount, to wit, not exceeding £20,000, to be divided into not
more than 20,000 shares, which shares were to be and are transferrable and
assignable from the holders thereof, to any other person or persons at the
pleasure of such holders; to the "common nuisance, &c. and against the stat

ute, &c. That the defendants, contriving and intending as aforesaid, did, ac

*671 J
[...
count.

cording to their own device and scheme, further countenance and proceed in a
certain other new and unlawful undertaking, tending to the common grievance,

prejudice, and inconvenience of great numbers of the king's subjects in their
the company, though prejudicial to the trade of
particular individuals, was beneficial to the com
nies are left to be dealt with according to the munity at large. And, on this, the court held, that
common law. The precedents may assist in form no judgment could be pronounced against the de
(r) The bubble act, 6 Geo. 1. c. 18, was repeal
ed in part by 6 Geo 4. c. 91, and illegal compa

ing a common law indictment, see forms, 14 East,
406. 15 East, 511. This indictment was founded
on the circumstance of a number of persons agree
ing to raise 20000l. by subscriptions of ll. a share,
for the purpose of buying and grinding corn, mak
ing it into bread, and distributing it among the
partners. No person could hold more than twenty
shares, except they came to him by act of law,
mºrriage, &c., nor could any shares be assigned,
except the assignee would enter into a covenant,
to conform to all the original regulations of the
members. The jury Rºi a special verdict, that

ſendant, as the statute constituting some public

companies not sanctioned by act of parliament,
public nuisances, did not intend absolutely to make
them so; but to leave their injurious tendency to
the decision of a jury. But in cases of improper
combination, this form would nearly suffice. See

form post, for conspiring to raise the price of salt:
As to what companies were considered illegal
under the 6 Geo. 1. c. 18. s. 18, see 3 B. & C. 639.
14 East, 406. 15 East, 511. 9 East, 516. 1

Campb. 547, 549. 4 Taunt. 587.
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trade and commerce; that is to say, an undertaking for the purpose of buying
corn, &c. [as before] which last was a public undertaking, and did then and
there, and still doth relate to affairs in which the trade, commerce, and welfare
of great numbers of the king's subjects, were and are concerned, to wit, at,
&c. aforesaid, to the common nuisance, &c. against the form of the statute,
&c. and against the peace, &c.
—º-

INDICTMENTS FOR KEEPING UNLICENCED ALEHOUSES,
GAMING HOUSES, &c.
For keep
ing an ale
house
without a

licence (y).

That J. F. late of, &c. victualler, on, &c. and on divers other days and

times, as well before as afterwards, at, &c. aforesaid, without any lawful au
thority, license, admission, or allowance of two justices of our said lord the
king, assigned to keep the peace in the county of M. did take upon himself to
keep, and then and there did keep a common ale-house, and in the same

house then and there commonly and publicly did sell and utter, and did cause
[*672 J to be sold and uttered, ale and beer to "divers liege subjects of our said lord

the king, in contempt, &c. against the form of the statute, &c. and against
the peace, &c. (z).
For selling
ale and
beer on a

Sunday (a).

That A. B. late of, &c. being a common sabbath breaker and profaner of
the Lord's-day, on, &c. and on divers other days respectively, being the Lord's
day, and between that day and the day of the taking of the said inquisition, du
ring the time of divine service on each of the said respective days, to wit, at
the hour of twelve on each of those days, at the parish aforesaid, in the county
aforesaid, in the dwelling-house of him the said A. B. there situate, being a
common tippling-house, did openly sell and utter, and caused to be sold and ut

tered, ale and beer, and other liquors to divers idle and ill-disposed persons,
whose names to the jurors aforesaid are as yet unknown, and that the said A.
B. on the said, &c. and on divers other days during the time of divine service
on each respective day, at, &c. in his said dwelling-house did unlawfully and
wilfully permit and suffer divers idle, &c. to remain and continue drinking and
tippling to the common nuisance of his majesty's liege subjects (b), to the
evil example, &c. in contempt, & c. and against the peace, &c.
On 25
Geo. 2. c.

36, for

That D. L. late of, &c. and T. L. late of, &c. on, &c. and on divers other

days and times between that day and the day of taking this inquisition, with
(y) This form is taken from Cro. C. C. 7th by 5 and 6 Edw. 6. c. 25, and made punishable
edii. 140, and see 1 Saund. 248, as observed how with confinement for three days, and the findin
ever in 1 Saund. 250 e. note 3. This does not of sureties. This regulation was enforced by f
seem to be an indictable offence, the statute pre Jac. l. c. 9. and 4 Jac. l. c. 4, and several more
scribing another specific mºde of punishment. It recent statutes have added pecuniary penalties.
is not the practice to proceed by indictment. See
an old precedent against husband, and wife for

The last statute is the 3 Geo. 4. c. 77.
J. Alehouse.

§. Burn,
-

(z) Semble, that it would be advisable to add
keeping a tippling house, and the husband for being
a common barretor, and the wife a common scold, “to the common nuisance,” &c.
(a) From Mr. Knapp's MS.
West, 203; and another against a man for keep
ing a blind tavern without a sign, being a barretor,
(b) It seems this is necessary to make the act
-

and his wife a scold, id. 237. The keeping an
ale house without licence was declared an offence

criminal. '
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672

keeping an
force and arms, at, &c. aforesaid, and within twenty miles of the cities of L. unlicensed
and W. unlawfully did keep and maintain a certain room and place for public dancing
house,
dancing and music, situate in, &c. aforesaid, and within twenty miles of the without a
cities of L. and W. without a licence had for that purpose, from the last pre licence (c).
ceding Michaelmas quarter sessions of the peace for the county aforesaid,
signified under the hands and seals of four or more of the justices there as
sembled at such sessions, according to the directions of the statute in such
case made and provided, the said dancing and music not being lawfully exer
cised or carried on under or by virtue of any letters patent or licence of the
crown, or licence of the lord chamberlain of his majesty's household (d), to
the great damage and common nuisance of all the liege subjects of our said
Second
lord the king, against the form of the statute, &c. and against the peace, &c. count.
And the jurors, &c. further present, that the said "D. L. and T. S. &c. on, [*673
&c. aforesaid, with force and arms, at, &c. aforesaid, unlawfully did keep and
maintain, within twenty miles, &c. [as before] a certain room for public danc
ing without a licence had for that purpose from the last preceding Michaelmas

quarter sessions of the peace, holden for the county of M. in which the said

room is situate, against the form, &c. and against the peace, &c. [Third
count like the second, only using the word “music” instead of “dancing.”]
And the jurors, &c. That the said D. L. and T. S. with force and arms, at, Fourth
count, for
&c. aforesaid, on, &c. aforesaid did keep and maintain a certain common ill nuisance at
governed and disorderly room for public dancing and music; and in said room law.
for their own lucre and gain, did cause and procure divers persons, as well
Coinnon

men as women of evil name and fame, and of dishonest conversation, to fre

quent and come together, to the great damage and common nuisance of all the
liege subjects of our lord the king, and against the peace, &c.
[Commencement as ante, 2.] That G. H. late of, &c. and I. K. late of,
&c. on, &c. and on divers other days and times between that day and the day
of the taking of this inquisition, with force and arms, at the parish aforesaid,

in the county aforesaid, did keep and maintain, and yet do keep and maintain
a certain common ill-governed and disorderly house, and in the said house for
his own lucre and profit, certain evil and ill-disposed persons of ill name and
fame, and of dishonest conversation, to frequent and come together, then, and
the said other days and times, there unlawfully and wilfully did cause and pro
cure, and the said persons in the said house then, and the said other days and
times there to be and remain, fighting of cocks, boxing, playing at cudgels,
and misbehaving themselves, unlawfully and wilfully did permit, and yet doth

permit, to the great damage and common nuisance of all the subjects of our
(c) This indictment was settled by Mr. Knapp, Geo. 3., c. 70. s. 7, impose an obligation on the
constable or overseers of the !. to prosecute.
(e) This indictinent was held good. 2 Burr.
1233. As to bawdy houses, see ante, vol. ii. 39, n.

after much consideration.

(d) The worls are clearly unnecessary, as the
exception in favor of licenced places is in a dis-

tinct section. See I Sid. 303. 2 Hale, 171. Hawk. (a) ; where the precedents on that subject are
b. 2. c. 25. s. 112. A ſte, vol. i. 283, and cases classed, on account of their more immediate effect
there cited. The statute enacts, that the person on public morals. An information for causing cock

hº the man- fighting is goo! at common lay. , Bac. Abr. Gam
agement of the house, shall be deemed the keeper ing, A. Cock fighting is illegal. See 3 Campb. 146.

appearing to act as master, or as

thereof. The 5th Section of the act, and the 58
Vol. III.
13

For keeping
a disorderly
house for

fighting
cocks, &c.
(e).
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said lord the king, inhabiting near the said house, and against the peace of
our said lord the king, his crown and dignity.
Against a

That W. W. late of, &c. on, &c. being an idle and evil-disposed person,

É. for
gaming

and not minding to gain his living by honest labor, on, &c. and on divers other
days and times between that day and the day of the taking of this inqui

house or
billiards

sition, with force and arms, at, &c. a certain common gaming house there

eeping

a

and an E.
O. table

f).

situate (g), for his lucre and gain unlawfully and injuriously did keep and
maintain, and in the same common gaming-house, on, &c. did keep and main
tain, and in the same common gaming-house, on, &c. aforesaid, and on the
said divers other days and times, there unlawfully and injuriously did cause
and procure divers idle and ill-disposed persons to frequent and come together
to game and play, and the same idle and ill-disposed persons to be and remain
(f) See other pre edents, 4 Wentw. 156. 6 ing, lucre, or gain, but they only play for recrea
Wentw. 384. 1 Bro. 237. For keeping a common tion and for no gain to the owner of the house, this is
rathing shop, Trem. P. C. 241. See, in general, not within the statute, nor is such person that plays
Hawk. b. 1. c. 92. Com. Dig. Justices of the in such house that is not kept for lucre or gain
Peace, B. 42. Bac. Abr. Gaming. Burn, J. within the penalty of that law. Dalt. c. 46. By
Gaming. Williams, J. Gaming. 4 Bla. Com. 5 Geo. 4. c. 83. s. 4. every person playing or bet
171 to 174. All common gaming-houses are nui ting in any open or public place, at, or with any
sances, not only from the encouragement to dissipa table or instrument of gaming, at any game, or pre
tion which they afford, but also from the disturb tended game of chance, may be treated as a va
at bowls is not
ance they occasion to the people who live near grant within the act,
85. 110.
them, by the numbers of idle persons whom they within the act. 1 Cowp. C. 35.
The inductment cannot be removed by certiora
bring together, and the quarrels they necessarily
occasion. Hawk. b. 1. c. 75. s. 6; and in a late ri, 25 G. 2. c. 36. s. 10, unless upon the part of the
case it was held, that the keeping of a common crown. 5 T. R. 626. And it is to be determined
gaming-house, and for lucre and gain unlawfully at the same sessions or assizes at which it is pre
causing and procuring divers idle and evil-dispos ferred, unless the court, upon cause shown, think
ed persons to frequent and come to play together, proper to adjourn the same, 25 Geo. 2. c. 36. s. 10.
at a game called “rouge et noir,” and permitting see note, infra, n. (a).
the said idle and evil-disposed persons to remain
Evidence. The case of gaming-houses, like
playing at the said game, for divers large and ex that of other di-orderly places, is an exception to the
cessive sums of money, is an offence indictable at general rule, that evidence can only be adduced as
common law. 1 B.
C. 272, 2 D. & R. 431. to the specific facts stated on the record—for here
And it should seem that an indictment, merely general character is the point in issue, and there is
charging the defendant with keeping a common no other mode by which the charge can be substan
gamºng-house, would be good, per Holroyd, J. id. tiated, than by proving several. instances of gam
see also Bac. Abr. Gaming. A. Coin. Dig Jus ing, which, it stated, would greatly lengthen the
lices of Peace, B. 42. (A).
proceedings. 2 Ark. 339. 1 T. R. 752,754. Be
The statute 33 Hen. 8. c. 9. s. 11. enacts, “that sides the crime is the keeping of the house, which
no person shall, for his gain, lucre, or living, keep is stated with sufficient precision. 1 T. R. 754.
any common house, alley, or place of bowling, coyt
Punishment. The punishment is fine and im
ing, cloysh, cayls, halt-bowl, tennis, dicing table, risonment or both, and by the S Geo. 4. c. 114,
carding, or any unlawful game, then or thereafer lard labor may be inposed.
to be invented, on pain of forfeiting forty shillings
(g) In the case of the King v. Fielder, K. B.
a day. But upon this clause it has been decided, 1824, an objection to an indictment for omitting the
that ifthe guests in an inn or tavern call for a pair local description was taken and no judgment was
of dice or tables, if the house be not kept for gam given.

º

º

(A)

ſº New

and wit

York, keeping a billiard room without allowing any noise to disturb the neighborhood
hout allowing any bets on the game is not a public nuisance unless it be in a tavern, where it is

made a nuisance by statute. People v. Sergeant, 8 Cowen, 139. It is not a nuisance at common law.
In Kentucky an indictment will lie against a rson for suffering gaming in a house, of which he is
ominonwealth v. Lampton, 4 Bibb. R. 261. See #
Rºynolds v. State, 2 Nott & M'Cord,
65; Durham v. State, 1 Blackford, 33 : 1 Russell, 299, 300.
ossessed.
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in the said common gaming-house, and to game and play together, on, &c.
aforesaid, at, &c. and on the said other days and times there did unlawfully

and injuriously procure, permit, and suffer, by means whereof divers noises,
disturbances, and breaches of the peace of our said lord the king, then,
and on the said other days and times were there occasioned and com
mitted, to the great encouragement of idleness and dissipation, to the
great damage and common nuisance of all the liege subjects of our said lord
the king, and against the peace, &c. (h). [Second count like the first, only
saying “a certain common gaming room in a certain house.”] And the ju
rors, &c. do further present that the said W. W. being such idle, &c. and not
minding, &c. on, &c. aforesaid, and on divers other days, &c. with force and

Third count,
several per
sons un

known to

play at E.
O.

arms, at, &c. aforesaid, a certain common gaming-house, there situate, for his

lucre and gain, unlawfully and *injuriously did keep and maintain, and in [*675 )
the said last-mentioned gaming-house, a certain common gaming table, called
an E. O. table, for the use and purpose of divers idle and ill-disposed persons,
whose names to the jurors aforesaid are yet unknown, to resort and frequent,
and come together to play at a certain unlawful game called E. O. did there,
to wit, on, &c. aforesaid, and on the said othér days and times there, unlaw

fully and injuriously keep and maintain, and did cause and procure, and permit
and suffer divers idle, &c. to frequent and come together to game and play at
and with the said common gaming table, at the aforesaid game called E. O.
and the said idle, &c. to be and remain in the said last-mentioned common

gaming-room, and to game and play together at and with the said common
gaming table, at the aforesaid unlawful game called E. O. then and there, to
wit, on, &c. aforesaid, at, &c. and on the said divers other days and times, at,
&c. in, &c. did unlawfully and injuriously procure, permit, and suffer, to the
great encouragement of idleness, &c. [as in first count.] [Fourth count like
the third, with the same difference between the second and first, viz. the substi

tution of “a certain common gaming room,” &c. Add a count merely charg
ing the defendant with keeping a common gambling-house, on the doctrine laid
down by Holroyd, J. in I B. & C. 272.]
That W. C. late of, &c. being an evil-disposed person, and not minding to For keeping
gain his living by honest labor, on, &c. with force and arms, at, &c. afore
º
said, a certain common gaming-house there situate, for his lucre and gain, §. at
unlawfully and injuriously did keep and maintain, and in the said common
gaming-house there situate, on the said, &c. and on the said other days and
times, there unlawfully and injuriously did cause and procure divers idle and
ill-disposed persons to frequent and come together to game, and the said idle
and ill-disposed persons to be and remain in the said common gaming-house,
and to game together on the said, &c. and on the said other days and times
there, did unlawfully and injuriously procure, permit, and suffer, and the said
persons, in the said common gaming-house there, on the said, &c. and on
the said days and times, by such procurement, permission, and sufferance of
the said W. C. did game together, to the great encouragement of idleness
and dissipation, to the great damage and common nuisance of all the liege
a common

house to

ato,

(h) The indictment must concludo contra pacen, 3 B. & C. 502.
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Second

subjects of our said lord the king, and against the peace, &c. Do further
present, that the said W. C. being such evil-disposed person, and not minding
to gain his living by honest labor as aforesaid, on the said, &c. and on divers
gaming
room and
other days and times between that day and the said
day of
, in the
place.”
same year, with force and arms, at the parish aforesaid, within the liberty and
[*676 J *county aforesaid, a certain common gaming room and place, in a certain
house there situate, for his lucre and gain, unlawfully and injuriously did keep
and maintain, and in the said common gaming-room and place, on the said,
&c. and on the said last-mentioned other days and times there, unlawfully and
injuriously did cause and procure divers idle and ill-disposed persons to fre

count, “a
certain

common

quent and come together, to game and play, and the said last-mentioned idle
and ill-disposed persons to be and remain in the said common gaming-room
and place, to game and play together, on the said
day of
, in the
year aforesaid, and on the said last mentioned'other days and times there, did un
lawfully and injuriously procure, permit, and suffer, and the said last-mention

ed persons, in the said common gaming-room and place, on the said

day

, in the year aforesaid, and on the said last-mentioned other days and
times, by such last procurement, permission, and sufferance of the said W. C.
did game and play together, to the great encouragement of idleness and dissi
pation, to the great damage and common nuisance of all the liege subjects of
our said lord the king, his crown and dignity. And the jurors aforesaid, upon
of

Third count.

their oath aforesaid, do further present, that the said W. C. being such ill-dis

posed person, and not minding to gain his living by honest labor as aforesaid,
on the said, &c. and on divers other days and times between that day and
the said, &c. with force and arms, at, &c. aforesaid, a certain other gaming
house there situate, unlawfully and injuriously did keep and maintain, for the
gaming and playing at a certain and unlawful game called Faro, and in the
said last-mentioned common gaming-house, on the said
day of
, in
the year aforesaid, and on the said last-mentioned days and times there, un
lawfully and unjustly did cause and procure divers idle and ill-disposed persons
to frequent and come together, to game and play together, at the said unlawful
game called Faro, and the said last-mentioned idle and ill-disposed persons to
be and remain in the said last-mentioned common gaming-house, and to game
and play together at the said unlawful game called Faro, on the said, &c. and
on the said last-mentioned other days and times there, did unlawfully and in
juriously procure, permit, and suffer, and the said last-mentioned persons, in
the said last-mentioned common gaming-house there, on the said, &c. and on
the said other days and times, by such last-mentioned procurements, permis

sions, and sufferance of the said W. C. did game and play together at the said
unlawful game called Faro, to the great encouragement, &c. [as in first
count.] [Fourth count like the third, saying, “common gaming room and
place.” Add count as recommended at the end of the last precedent.]
"[Commencement as ante, 2.] That S. F. late of, &c. being an evil-dis
[...]
posed
person, and not minding to gain his livelihood by honest labor, on, &c.
for keeping
nqictment

a common

and on divers other days and times, between that day, and, &c. with force and

gaming

arms, at, &c. aforesaid, unlawfully and injuriously did keep and maintain a
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certain common gaming-house there situate, for lucre and gain, and in the ..."
illiards
said common gaming-house, on the said, &c. and on the other days and times (i).
there, unlawfully and wilfully did cause and procure divers idle and evil-dis
posed persons to frequent and come to play together, at a certain unlawful

game called billiards, and in the said common gaming-house, on the said, &c.
and on the said other days and times there, unlawfully and wilfully did permit
and suffer the said idle and evil-disposed persons, to be and remain playing
at the said unlawful game called billiards, for divers large and excessive sums
of money, to the great damage and common nuisance of all the liege subjects
of our said lord the king, against the peace of our said lord the king, and his
crown and dignity. [Second count, “common gaming-room,” &c.]
-Gº

INDICTMENTS, &c. FOR UNLAWFUL GAMING (A).

That A. B. late of, &c. being a person of ill-name, fame, and dishonest con- Forongaming,
18
versation, within six months before the taking this inquisition, on the fourth : eo. 2. c.
s. 8. (j).
day of December, in, &c. with *force and arms, at, &c. and not within any of 34.
First count
of
St.
James
or
Whitehall,
nor
within
for
winning
the palaces of our said lord the king,
more than
10l. at a

(i) See form, 6 Wentw. 384. and ante, 673, and Bench, assize, gaol delivery, or grand sessions; sitting.
and being thereof legally convicted, shall be fined

notes.

(j) See other precedents, 6 Wentw. 432. Cro. five times the value of the sum so won or lost ;
C. C. 8th edit. 231. Cro. C. C.7th edit. 435.437, 8. which fine, (after such charges as the court shall
4 Wentw. 355. Stark. 136, 7. As to the offence, judge reasonable, allowed to the prosecutors and
see in general, Hawk. b. 1. c. 92. Bac. Abr. Gam evidence out of thesame) shall go to the poor of the
ing. Burn, J. Gaming. Williams, J. Gaming. parish or place where such offence shall be com
Cro. C. C. 232,233, and notes, ante, 673, 674, as mitted, s. 8. But any offender causing another to
to gaming-houscs. By the common law, the play be convicted, will be indemnified himself, and will
ing at cards, dice, and other games of chance, mere be a competent witness on the trial, s. 9. Upon
ly for the purposes of recreation, and without any the statute of Anne, an action must have been af
view to inordinate gain, is regarded as innocent. terwards brought for the penalty, 2 Stra. 1048, but
Bac. Abr. Gaming, A. Com. Dig. Justices of the this was remedied by the above act.
Peace, B. 42, and see the preamble to 16 Car. 2. c.
In the construction of this statute it has been
7. But a common player at hazard, using false holden, that a wager on some matter arising from
dice, is liable to be indicted at common law, 2 Rol. the game, and collateral to it, but not on the event
Abr. 78. Bac. Abr. Gaming, A. And any person itself, is not an offence within it, l Salk. 344.

fº of cheating by means of cards or dice, might

Hawk. b. 1. c. 92. s. 47.

So that a bet on some

fined and imprisoned in proportion to the nature dispute as to the mode of playing a game, is not
of the offence. Bac. Abr. Gaming, A. The stat thus punishable, id. ib. though if the game were il
utes relating to gaming, are the 2 Geo. 2. c. 28. legal, no action would lie on the part of the winner

12 Geo. 2. c. 28. 25 Geo. 2. c. 36. s. 5, and 11
Car. 2. c. 7. The 18 Geo. 2. c. 34. s. 8, passed to
explain, amend, and render more effectual the laws
in being to prevent excessive and deceitful gaming,
enacts, that if any person shall win or lose at play,
or by betting, at any one time, the sum or value of
ten pounds, or, within the space of twenty-four
hours, the sum or value of twenty pounds, such
person shall be liable to be indicted for such of.

to recover the sum lost.

2 Hen. Bla. 43.

Nor is

a wager between two persons, that a third will run
a certain distance in a specific time within the sta
tute.

But it is not necessary, in order to consti

tute a winning or losing above ten pounds at one
time within the words of the act, that there should

be no intermission in the play, for it will suffice if

the parties remain in company, and only desist
to refresh themselves for a short interval.

2 Bla.

fence within six months after it is committed, ei Rep. 1226. Hawk. b. 1. c. 92. s. 54.
ther before his majesty's justices of the King's
(A) [See Wyatt's case, 6 Rand. R. 694; Commonwealth v. Garland, 5 Rand. R. 652; 1 Russell,

406 et seq.; Roscoe's Dig. Cr. Ev. 447. Playing the rub to determine which party shall pay for the
use of the table is not gaming. People v. Sergeant, 8 Cowen, 139.]
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any other royal palace (k) of our said lord the king, wherein our said lord
the king was then actually residing (l), did play with dice at a certain game
called backgammon, with one C. D., and that the said A. B. then and there,
with force and arms, by playing at the said game with the said C. D. as
aforesaid, did at one time and sitting, unlawfully win of the said C. D. above
the sum of ten pounds at the said game, to wit, the sum of, &c. lawful, &c.
Second
against the form of the said statute, &c. and against the peace, &c. And
count, for
...nce the jurors, &c. further present, that the said A. B. being a person of ill
º * name, fame, and dishonest conversation, on the fourth and fifth days of

December, that is to say, in the evening or the night of the fourth, and on the

morning of the fifth day of December, in, &c. aforesaid, with force and arms,
Third
count, at the said, &c. [as in first count to the end..] And the jurors, &c. that the
for winnin
º; said A. B. being a person of ill fame and dishonest conversation, on the
º fourth day of December, in the twentieth year aforesaid, with force and
[...". arms, at the said &c. and not within, &c. did play with dice at the aforesaid
-

-

-

-

-

game called "backgammon, with the said C. D. as aforesaid, and did, within

non

[*679 ) the space of twenty-four hours, unlawfully and unjustly win of the said C. D.
above the sum of twenty pounds at the said game, to wit, &c. of lawful, &c.
against the form, &c. and against the peace, &c. [Fourth count, varying

from the last in the same way that the second does from the first, viz. in lay
ing the offence as partly on the evening and night of one day, and partly on
the morning of the other. Fifth count like the first, only laying the day on
the sixth instead of the fifth of December. Sixth count like the third only

*...".
count for

laying the day on the sirth of December.] And the jurors, &c. do further

lºſſ. present, that the said C. D. on, &c. aforesaid, at, &c. aforesaid, and not
10l. * º: within, &c. did play at dice at the aforesaid game called backgammon, with
m

- - -

::::::::

-

-

-

-

-

one E. F. and that the said A. B. being a person of, &c. with force and

id
f
1.
ºr.
arms, then and there at one time and sitting, did unlawfully and unjustly win
-

-

-

-

-

-

-

of the said C. D. by his the said A. B. then and there betting on the side of
him the said E. F. who then and there played with the said C. D. as afore
said, above the sum of ten pounds, to wit, the sum of, &c. of lawful, &c.

*.*...
count,
for

against the form, &c. and against the peace, &c. And the jurors, &c. do

.#

further present, that the said C. D. on, &c. aforesaid, at, &c. aforesaid, and
not within, &c. did play, &c. with the said E. F. and that the said A. B. be

more

º,
t

ty ſ

-

-

-

-

-

-

.." ing, &c. with force and arms, did, within the space of twenty-four hours, un
**ing

lawfully and unjustly win of the said C. D. by his the said A. B. then and
there betting on the side of him the said E. F. who then and there played
with the said C. D. as aforesaid, above the sum of twenty pounds, to wit, the

sum of, &c. of lawful, &c. against the form, &c. against the peace, &c.
(k) As the penalty is given to the

º

of the the offence must be, on general principles, laid in
a ville which is now almost uniformly a parish.
(1) It is clearly not necessary to negative, or in
a fine may be regularly applied. Stark. 502, n. y. any way notice this exception, as it is not contain
But Lookup's case, there cited, was that of a penal ed in the enacting clause of the statute, nor does
action; and if it be correct that no judgment for it constitute any part of the description of the oſ
the fine can be given on an indictment, the reason fence, and it would perhaps be better to omit it al
will not º, and there will be a clear distinction together. See ante, vol. i. 233, note (a), and sub
between the modes of proceeding, 2 Stra. 1048. sequent notes, and numerous cases there cited.
However, the question is of little importance, since
m) There is no necessity for this count.

Fº
it is said that the offence should be laid to
ave been committed within a º in order that

Chap. XIII.]

UNLAWFUL

679

GAMING.

[Ninth count like the seventh, only laying the day on the sixth of December.
Tenth count like the eighth, with the same variation.]
That G. S. late of, & c. yeoman, on, &c. and within six months before the gº,
taking this inquisition, at the parish aſoresaid, in the county aſoresaid, by 34. s. 8, ;
playing at and with cards, to wit, at a certain game of cards called rouge et sº
c

noir, with one T. N. M., unlawfully did win of the said T. N. M. at one

tºº.

time and sitting, above the sum and value of ten pounds, that is to say, the
sum of sixty pounds, of the monies of the said T. N. M., to the great da
mage of the said G. S., &c. against the form of the statute, &c. and against
the peace, &c.

That the said G. S. on, &c. at, &c. did, by gaming and playing at cards
with the said T. N. M., win, obtain, and acquire to himself, of and from the

..
...”

said T. N. M., at one time and sitting, above the sum of ten pounds, that is cards, with
to say, the sum of £400, of and from the said T. N. M., &c. [conclude as out stating
the game.

in last precedent.]
That G. S. late of, &c. on, &c. with force and arms, at, &c. and not with-

gºo.

in any of the royal palaces of our said lord the king, wherein our said lord the 8. For lo
king did then actually reside (o), did play at dice with T. M. N. esquire, at a º
certain game called pass dice, and that the said G. S. with force and arms by §.
then
and within
there playing
at of
thetwenty-four
said gamehours,
with the
M. the
N. space
on, &c.
aforesaid,
the space
to said
wit, T.
within
of four hours
22 J.

five hours, at, &c. in, &c. unlawfully did lose at the said play, to the said [*680 )
T. M. N., above the sum of twenty pounds, to wit, the sum of, &c. to the

evil example, &c. and against the, &c., and also against the form of the stat

ute, &c. [Second count like the first, leaving out the name of the game.]
That L. W. late of, & c. after the first day of May, in the year of our On 9 Ann.
Lord one thousand seven hundred and eleven, to wit, on, &c. at, &c. afore-

º:..."

said, did, by gaming and playing at cards with N. O., gentleman, win of the

tº:

said N. O. at one time and sitting, above the sum of ten pounds, that is to one time
say, the sum of one thousand and fifty pounds. And the jurors, &c. do fur- tºº.
ther present, that the said L. U., afterwards, to wit on, & c. at, &c. aſoresaid, ::::::::::

did receive, obtain, and acquire to himself, of and from the said N. O., for, ...
and in satisfaction of the said one thousand and fifty pounds so won as afore- of &c. so

said, three several promissory notes, each note of the value of three hundred
and fifteen pounds, the property of the said N. O., amounting together to the
value of nine hundred and forty-five pounds, each of which said notes was
signed on the behalf of M. and Company, then being bankers in London, in
titling the bearer of each of the said respective notes to the sum of three
hundred and fifteen pounds, and also one other promissory note of the value
of one hundred and five pounds, the property of the said N. O., signed on
the behalf of F. C. and Company, bankers in London, intitling the bearer
(n) See form, 4 Wentw. $55.
(o) Not necessary, see ante, 678, n. 1. and vol.

i. 283.

(p) Cro. C. C. 8th edit. 231. 7th edit. 435.

º

tºº.
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thereof to the sum of one hundred and five pounds, to the great damage of
the said N. O., to the evil example of all others, &c., against the form of the
statute, &c. and against the peace, &c. And the jurors aforesaid, do further
present, upon their oath aforesaid, that the said L. U. on the said, &c. at, &c.

aforesaid, did, by gaming and playing at cards with the said N. O., gentle
man, win, obtain, and acquire to himself at one time and sitting, above the
sum of ten pounds, that is to say, the sum of one thousand and fifty pounds,
of and from the said N. O. to the great damage, &c. [as supra.]
[Commencement as ante, 2.] That R. H. late of, &c. not regarding the
laws and statutes of this realm, nor fearing the pains and penalties contained
therein, on, &c. with force and arms, at, &c. aforesaid, by fraud, shift, cir
cumvention, deceit, unlawful device, and ill-practice in playing with dice, did
win, obtain, and acquire to himself, twelve pounds nineteen shillings and six
pence, of lawful, &c. of the moneys of one G. D. of, and from him, the said

[*681 ) G. D., in, and by "playing with him the said G. D. at dice, to the great dam
age of the said G. D., against the form of the statute, &c. and against the
peace, &c.
The like in
another
form.

[Commencement as ante, 2.] That C. D. late of, &c. on, &c. with force
and arms, at, &c. aforesaid, by fraud, shift, cozenage, circumvention, deceit,
unlawful device, and ill practice, in playing at and with cards, to wit, at a cer
tain game of cards called rouge et noir, with one A. B. unlawfully did win,
obtain, and acquire to himself a large sum of money, to wit, the sum of £20,

of the moneys of the said A. B. [or certain valuable things, to wit, &c. of the
(q)`See other precedents, Cro. C. C. 8th cdit.
231. 7th edit. 439. Stark. 500. As to the of.
Jence, see in general, Hawk. b. 1. c. 92. Bac.
Abr. Gaming. Burn, J. Gaming. Williams, J.
Gaming. Cro. C. C. 232, 3.. 677, 8, on Gaming
Houses.

This indictment is frauled on 9 Ann. c.

15. s. 6. which enacts, that iſ any person shall by
Jraud or shift, cozenage, deceit, circumvention, or
unlawful device, or ill practice whatsoever, in
playing at or with cards, dice, or at any of the
games therein mentioned, or in or by bearing a
share or part in the stakes, wagers, and adventures,
or in or by betting on the sides or hands of such
as do or shall play as aforesaid, win, obtain, or ac
quire to himself or to any other, any money or
other valuable thing whatsoever, or
at any
one time or sitting, win of any one or more per
son or persons whatsoever above the value of 10l.;

"...

man will be ſound to carry a certain weight on
foot within a specific time, Cowp. 281. Cicket
and horse racing are also holden to be games
within its meaning, 1 Wils. 220. 2 Stra. 1159.
And it has been determined that a bet of ten

pounds to five pounds upon a horse race is illegal,
although the race itself be for a legal plate; for
though the smaller sum is less than that fixed by
the act, as the party
the higher sum would
not be liable to pay it iſ he lost, there is no mutual
risk incurred to render the contract binding, 2
Bia. Rep. 706. A note given to secure the pay
in ent ...} money won at any game, is void under
this act, 3 Stark. l. Modes of prosecution are
pointed out in the statute to be either by informa

º

tion or indictment. The action for the penalty

seems to be distinct from them both, and intended
as the substantial remedy. For it has been holden,
and be convicted of any of the said offences, upon that on conviction, on an information, the court
an indictment or information to be exhibited cannot give sentence for a fine to five times the
against him for that purpose, he shall forfeit five amount of the sum won, but merely “quod con
times the value of the money, or other thing so won victus est.” And an action must be brought on
as aforesaid ; and in case of such ill practice as the judgment for the recovery of the forfeiture, 2
aforesaid, shall be deemed infamous, and suffer such Stra. 1018. It seems, that if the loser preſer an
corporal punishment, as in cases of wilful perjury, indictment, and the grand jury find the bill which is
and such penalty to be recovered by such persons afterwards quashed, the court will not permit an
as shall sue for the same to be recovered by such information to be filed, because another bill may
action as aforesaid. A ſoot race is a game within be found for the same offence, 8 Mod. 187.
this statute, 2 Wils. 40, and so is a wager that a
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value of, &c. of the goods and chattels of the said A. B. ; or, being the prop
erty of the said A. B.] to the evil example, &c. against the form of the stat
ute, &c., and against the peace, &c.
---> -º

INDICTMENT FOR BEING AN IN CORRIGIBLE ROGUE.

Somersetshire. That G. W. late of, &c. laborer, on, &c. at, &c. had

gº; !'s

a quantity of underwood in his possession, and did not give a satisfactory ac- ...;
count how he came by the same, although then and there requested so to do, been adjudg:
contrary to the form of the statute, &c. and the said G. W. aſterwards, to wit, *::::
on, &c. at, &c. in the county aforesaid, was, by and before T. W. esquire, be- ...”

ing then and there one of his majesty's justices of the peace in and for the
said county of Somerset, upon the oath of one R. B. a credible witness, duly
convicted, according to the form of the statute in such case, &c. for having in
his custody, in the parish of, &c. in the county aforesaid, on the said, &c. the
said quantity of underwood, and not giving a satisfactory account how he came
by the same, although then and there requested so to do, contrary to the form,
&c. and that the said G. W. afterwards, to wit, on, &c., in the same year, at,
&c. aforesaid, in the county aforesaid, was, by and before the said T. H.
esquire, being then and there such justice as aforesaid, upon the oath of one

I. A. a credible witness, duly convicted, according to the form of the statute
in such case made and provided, of having in his custody, in the parish of, &c.
in the county aforesaid, on the said, &c. then last past, the said last-mentioned
underwood, and not giving a satisfactory account how he came by the same,
contrary to the form of the statute in such case made and provided.

And the

jurors, &c. further present, that defendant, afterwards, (to wit,) on, &c. at, &c.
in the county aforesaid, had another quantity of underwood in his custody, and
did not give a satisfactory account how he came by the same, although then
and there duly requested so to do, contrary to the form of the statute in such
case made and provided : and defendant afterwards, (to wit,) on, &c. in the
year aforesaid, in the county aforesaid, was, by and before the said T. H.,
esquire, being then and there such justice as aforesaid, upon the oath of one J.
C., a credible witness, duly convicted, according to the form of the statute in
such case made and provided, of having in his custody, in, &c. last aforesaid,
on, &c. then last past, the said last-mentioned underwood, and not giving a
satisfactory account how he came by the same, contrary to the form of the
statute in such case made and provided, and was the same, being the third
offence, of him defendant, then and there, (to wit) at, &c. aforesaid in the coun
ty aforesaid, declared and adjudged by the said T. H. esq. being then and
there such justice as aforesaid, to be an incorrigible rogue, within the true
(r) See form, Paley on

convictions. Appendix.

question

whether persons once convicted un

109. The 17 Geo. 2 was repealed by the 3 Geo. der the vagrant acts which subsisted previous to
4. c. 40, now expired. The 5 Geo. 4. c. 83, is the

the 5 Geo. 4. c. 40, as rogues and vagabonds,

chief act in force relating to vagrants; and see were, under the words of the 5 Geo. 4. c. 83, s. 6. to
the 5th section of that act, which points out who be deemed incorrigible rogues for a second ºffence
shall be deemed an incorrigible rogue; see opinion of the like nature.
of Sir. J. Copeley, 5 Burn. 24th edit. on the
Wol. III.
14

-
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intent and meaning of the said statute. And the jurors, &c. further present,
that defendant being then and there present before the said T. H. esquire, he
the said T. H. esquire, being then and there such justice as aforesaid, did
then and there make a certain warrant under his hand and seal, bearing date,

&c. in the year last aforesaid, directed to the constable and tithingman of
Marston Biggot, in the said county, and to the keeper of the gaol or house of
correction at Shepton Mallet, in the county aforesaid, and thereby commanded
said constable and tithingman, and either of them, immediately, on sight thereof,
to convey the body of the defendant to the said gaol or house of correction,
and to deliver him to the said gaol-keeper thereof, together with that warrant,
and did also thereby require the said gaol-keeper of the said gaol or house of
correction, to receive defendant into his custody in the said gaol or house of
correction and to keep him safely there until the then next general quarter ses
sions of the peace, to be holden for the county, or until he should be from thence
discharged by due course of law. And the jurors, &c. further present, that
the said warrant was then and there delivered to one W. D. then and there
tithingman of Marston Biggot aforesaid, to be executed in due form of law,
and that the said W. D. by virtue of the said warrant, then and there took de
fendant and conveyed him to the said gaol or house of correction for the said
county, and then and there delivered him in the said gaol or house of correc
tion, together with the said warrant, into the custody of H. S. then keeper of
the said house of correction, and that the next quarter sessions of the peace
for the said county, to wit, at the general quarter sessions of the peace, holden
in and for the said county, on, &c. at, &c. in the said county, &c. before J.
B. B., J. S. esquires, and others their companions, justices of our said lord
the king, assigned to keep the peace of our said lord the king, in the county
aforesaid, and also to hear and determine divers felonies, trespasses, and other
misdemeanors committed in the said county, the said defendant was brought
before the said justices, and the said justices duly examined into the circum
stances of the said defendant's case, and did then and there adjudge the said
defendant, for his said last-mentioned offence, being his third offence, to be
an incorrigible rogue, and did then and there adjudge and order, that the said
defendant should stand committed to the gaol of Shepton Mallet, in the
said county, the same being the house of correction for the said county,
for the space of six months then next following: And the jurors, &c. fur
ther present, that the said defendant, afterwards, to wit, on, &c. at, & c.
in the county aforesaid, had another quantity of underwood in his custody,
and did not, nor would give a satisfactory account how he came by the same,

although then and there duly requested so to do, contrary to the form of the
statute, &c. and thereby unlawfully and feloniously offended again, in like

manner as he had before offended, by committing the said offence for which
he the said defendant was by the said justices, at the said general quarter ses
sions of the peace, adjudged an incorrigible rogue, and adjudged and ordered

to stand committed to the said house of correction for the space of six month
as above mentioned; to the evil example, &c. against the form of the statute
in such case made and provided, and against the peace, &c.
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•INDICTMENTs for SELLING OFFICEs (A), BRIBERY (B), &c.
That before and at the time of the committing the offence hereinafter next
mentioned, one W. W. since deceased, was an officer and person duly ap
pointed and authorized by our sovereign lord the now king, to manage the
duties on stamped vellum, parchment, and paper, in a certain office, to wit, in
a certain office relating to the revenue of our said lord the king, that is to say,
as a distributor of such stamped vellum, parchment, and paper, in and for the

county of D., and a receiver of the revenue of our said lord the king, arising

Indictment

for corrupt

ly agreeing
to receive

the office of
distributor

of stamps
for the coun

ty of Dorset,
on condition

of allowing
the former

from his, the said W. W.'s distributing such stamps as aforesaid, to wit, for possessor
to have the
certain reward to him the said W. W. in that behalf, at, &c. And the jurors, profits ſor
&c. do further present, that heretofore, to wit, on, &c. it was corruptly, and life(s).
against the form of the statute in such, &c. agreed by and between the said
W. W. since deceased, and J. W. late of, &c. yeoman, as follows, that is to
say, that the said W. W. should, for the considerations hereinafter next men
tioned, resign and relinquish his said office and employment in favor of *the [*683 I
said J. W. and should cause and procure the said W. W. to be retained and
employed by the commissioners, appointed and authorized by his majesty to

manage the duties on stamped vellum, for parchment and paper, in and for
the said county of D., and as such receiver as aforesaid, in lieu and stead of
(s) As to the offence of selling offices in gener- Common Pleas, or justices of assize, shall not only
Hawk. b. 1. c. 67. forfeit the office and his right to nominate the ar
ty by whom it shall be filled, but be disabled for
cers, F. 3 Chit. Com. Law, 98, 9. The sale or ever from enjoying it; and the party bribing shall
purchase of public offices, is highly criminal at com be subject to a similar disability. And it is holden,
mon law ; for nothing can be more disadvanta that no person thus disabled can ever be restored
eous to the welfare of the state, than that its to the capacity he has lost by any grant or dispen
igher capacities should be filled, not by those sation of the crown, Hawk. b. 1 c. 75, s. 5. The
who are most able to discharge them, but those act extends to the offices of chancellor, register,
who can pay most to obtain thein, Hawk. b 1. c. and commissary in the ecclesiastical courts, be
al, &c., see 3 Inst. 145 to 149.
49 Geo. 3. c. 126.

67. s. 3.

Bac. Ab. tit. Offices and Offi

2 Campb. 229.

P. W. 391.

l Bro. C. C. 124,

3

1 Hen. Bla. 322, 327. It is equally

cause matters come before those tribunals affect

ing the administration of justice.

Hawk. b. 1. c.

a crime to give as to receive, and in many cases, 67. s. 4. Hut no office in fee is within it, nor does
the attempt itself is an offence complete, on the it extend to any employments in the plantations,
side of him who offers it, 4 Burr. 2500, see post, 2 Lev. 151.

Salk. 411, though it is criminal at

684, n. (a). The sale of offices is further prevent common law to dispose of the latter, if granted un
ed by 2 Rich. 2. c. 2, which directs the chancellor, der the great seal, 4 Burr. 2500. And in addition
treasurer, keeper of the privy seal, steward of the to forfeiture of office, prescribed by the statute,
king's house, chamberlain, clerk of the rolls, and every species of bribery is punishable with impri

judges, and all others who may have the appoint sonment and fine, at the discretion of the court in
ment of any officer or minister of the king, shall which the defendant is convicted, Hawk, b. 1. c.
be sworn not to nominate any persons for revard, 67. s. 6, 7, 6 State Tr. 477. Further regulations
favor, or affection. By 4 Hen.4 c. 5, sheriffs are are introduced by 49 Geo. 3. c. 126. And now
forbidden to let another farm their office. And by by 6 Geo. 4. c. 82, and 6 Geo. 4. c. 83, the sale of
5 & 6 Edw. 6. c. 11, if any person bargain, sell, offices in the courts of King's Bench and Common
take, or promise any reward for any office, or de Pleas is abolished. As to what is to be consider
ºutation to any office, concerning the revenue, the ed an office intended by the 5 & 6 Edw. 6. see 3

. of the king's castles and domains, the cus

Lev. 289.

Willes, 571. S. P.

l Salk. 468.

toms, or the administration of justice, unless it be Hen. Ba. 822. 2 B. & B. 673, 678. 2 Chit,
such an office as, before the statute, had usually Rep. 475, S. C.

been granted by the judges of the King's Bench,
(A) (see Charleston v. Whitcher, 5 N. Hamp. R. 196.]
(B)
the laws of the several States of this country on this head collected in 1 Russell, 156, n,

§.

(A).]

-

-
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him the said W. W. and that the said J. W. should, for and in consideration

of the premises, permit and suffer the said W. W. for and during his natural
life, notwithstanding such his relinquishment of such his said office as afore
said, and such retainer and employment of the said J. W., in the same, in
lieu and stead of the said W. W. as aforesaid, to continue to exercise the

same, and to receive and take to his own proper use and benefit all the emol
uments and reward which should and might arise therefrom. And the jurors,
&c. do further present, that in pursuance of the said corrupt and unlawful
agreement, and on the terms, and in pursuance thereof, afterwards, to wit, on,
&c. aforesaid, at, &c. aforesaid, the said W. W. at the special, &c. of the

said J. W. did resign and relinquish his said office and employment in favor
of the said J. W. and did then and there at the like special instance and re

quest of the said J. W. cause and procure him the said J. W. to be duly re
tained and employed, and the said J. W. was accordingly duly retained and
employed by certain then commissioners, appointed and authorized by his
majesty to manage the duties on stamped vellum, parchment and paper, in
the said office of such distributor of such stamped velum, parchment and

paper, as aforesaid, in and for the said county of D. and as such receiver as
aforesaid, in lieu and stead of him the said W. W. and that the said J. W.,
in further pursuance of the said corrupt and unlawful agreement, and in con
sideration of the premises afterwards, and for and during the natural life of
him the said W. W., to wit, from the day and year aforesaid, until afterwards,

to wit, on, &c. when the said W. W. died, to wit, at, &c. aforesaid, did

per

mit and suffer the said W. W. notwithstanding his said relinquishment of his
said office as aforesaid, and the said retainer and employment of the said J.
W. in the same, in lieu and stead of the said W. W. as aforesaid, to continue

to exercise the same, and to receive and to take to his own proper use and
benefit, and the said W. W. did accordingly, during that time, continue to
exercise the said office, and to take to his own proper use and benefit all the
emoluments and reward which did during that time arise therefrom, to wit, at,
&c. aforesaid, in contempt, &c., to the evil and pernicious example, &c. and
against the form of the statute, &c.
ſ •684 )

*[Commencement as ante, vol. ii. 7..] That the office of clerk to attend the

Information
for attempt

supreme court residing in the town of St. Jago de la Vega, otherwise Vaga,

ing to

within his majesty's island of Jamaica in America now is, and for divers years
last past hath been, an office of great trust, concerning the administration

bribe

a first lord
of the trea

sury, in or and execution of justice, within the said island of Jamaica, and that the said
der to pro
cure the re
version of an
office in Ja
maica.

First count,

for sending
a letter to
the minis

ter, inclos

chief clerk, to attend the said supreme court, for the time being by himself,

or by his deputy or deputies, hath for a long time, to wit, for the space of
twenty years and upwards, now last past, signed and sealed writs, and other
process, and still doth sign and seal writs and other process, issuing out of
the said supreme court, and also during all that time, hath entered and still
doth enter decrees and other proceedings in, and keep the records of the same

court, and that the said office hath been, and is in the gift and disposal of the
king of this realm, by grant, under the great seal of Great Britain, and, before

the committing any of the offences hereinafter mentioned, had been granted
by the lord George the Second, late king of Great Britain, &c. by his letters

Chap. XIII.]

selling offices, BRIBERY, &c.

684

patent, under the great seal of Great Britain, bearing date at Westminster, on davit
ºff
(t).
-

the twenty-fifth day of September, in the eighth year of his reign, of his spe

cial grace, certain knowledge and mere motion, unto J. L., N. P. esqrs, and
A. F. gentleman, for and during the term of their natural lives, and the life of
the longest liver of them, and that the said J. L. and N. P. before the com

mitting of any of the offences hereinafter mentioned "died, and the said A. F. [*685 J
survived them, and is still living, that is to say, at Westminster aforesaid, in
the said county of Middlesex, and the said coroner and attorney of our said

present sovereign lord the king, who prosecutes as aforesaid, further gives the
court here to understand and be informed, that A. H. Duke of G., at the re

spective times of the committing the offences hereinafter mentioned, and be
fore and still is, one of the commissioners of our said present sovereign lord
the king, for executing the office of treasurer of the Exchequer of our said
present sovereign lord the king, and the first-named commissioner in the letters
patent of our said present sovereign lord the king, under the great seal of
Great Britain, in that behalf granted, and also one of the privy council of
our said present sovereign lord the king, and in great trust and confidence
with our said present sovereign lord the king, that is to say, at Westminster
aforesaid, in the said county of Middlesex. And the said coroner and attorney .
of our said present sovereign lord the king, who prosecutes as aforesaid, further
gives the court here to understand and be informed, That W. J. late of, &c. well
knowing the premises, but unlawfully, wickedly, and corruptly devising, intend
ing, and contriving to tempt, seduce, and corrupt the said A. H. Duke of G., so
being one of the commissioners for executing the office of treasurer of the Ex
chequer of our said present sovereign lord the king, and one of the privy
council of our said present sovereign lord the king, and in great trust and
(t) See other precedents, Cro. C. C. 255. 2 ficers, but this seems incorrect, 1 East, 183. 4
Ld. Raym. I 116. 2 East, 5. 2 Campb. 231. 4
Burr. 2494. The offence. See the notes, ante,
681, 2. A solicitation to commit a crime, though
nothing be done in pursuance of such solicitation,
is now completely established to be itself an in
dictable oftence. 2 East, 5. And it seems that
an attempt to commit a statutable misdemeanor is
as great a misdemeanor as an attempt to cºmmit a
law misdemeanor; Russ. & Ry. C. C. 107, n. but
there must always be a criminal act done, for a
mere intent to commit a criminal act is no offence.

Russ. & Ry. C. C. 184. 288. 308. Thus an at
tempt to bribe a privy councillor, to procure a re
versionary I atent of an office grantable by the
king under the great seal, is indictable, though it
did not succeed, and an information will be granted.
4 Burr. 2495. 2 Campb. 231. An attempt to
bribe at elections to parliament is criminal for the
same reason, 4 Burr. 2500. So a promise of no
ney to a corporator to vote for a member of a
corporation is criminal (A). 2 Lord Raym. 1377.
4 Burr. 2501. The text books in general coufine

the offence of bribing to a bribery of judicial of
R (A)
. 384.

Burr. 2494.

Indictment.

In a criminal informa

tion for offering a bribe to an officer of the cus
toms to pass certain goods about to be imported,
the allegation that the object of ilic attempt was to
induce him to suffer them to be conveyed to
another place than the quay or wharf appointed
for the landing of them, and that an order had

been made to land them at the quay or wharf ap
ointed for the landing of such goods, had been
|. to be insufficient, if the evidence prove that
the order was to deliver them at the king's ware

houses, though they stand on the quay referred to,
5 Esp. Rep. 231. Punishment The judgment
at common law even for soliciting to commit felo
ny or other enormous offence may be fine, with
imprisonment at the discretion of the court, in
which the defendant is convicted.

3 Inst. 147.

4

Burr. 2500. Of course, the degree as well as the
species of punishment varies according to the kind
of offence which the solicitation is intended to

produce. In the case of Higgins, the sentence
was two years imprisonment, and exposure in the
pillory. 2 East, Rep. 5.

ſº offer to bribe is indictable, though the bribe be not accepted.

U. States v. Warrall, 2 Dail.
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confidence with our said present sovereign lord the king as aforesaid, to pros
titute and betray the duties of his said offices and stations, and the trust and

confidence placed and reposed in him by our said present sovereign lord the
king, on, &c. with force and arms, at, &c. a certain letter wrote by him the
said W. J., and addressed to the said Duke of G., and also a certain paper
writing, purporting to be an affidavit of him the said W. J., and to have been
sworn by the said W. J. before S. T. esquire, then lord mayor of the city of
London, unlawfully, wickedly, and corruptly, did send and deliver, and cause
and procure to be sent and delivered, to the said Duke of G. so being one of
the commissioners of our said lord the now king, for executing the office of
treasurer of his majesty's Exchequer, and one of his majesty's privy council, and
in great trust and confidence with his majesty as aforesaid, in order to procure
our said present sovereign lord the king, by his letters patent, under the great
seal of Great Britain, to grant the reversion of the said office of the chief

clerk to attend the supreme court, residing in the town of St. Jago de la Ve
ga, otherwise Vaga, within the said island of Jamaica, for the term of the
natural lives of B. J., M. J. and J. J. sons of the said W. J., or for the lives

[*686 J *of three other persons, to be nominated by him the said W. J. upon the
same conditions as are mentioned in the letters patent to his said late majesty,
for a pecuniary reward to be paid to him the said Duke of G., the tenor of
which letter is as follows: My lord duke—(meaning the Duke of G.)

The

strict honor of Mr. H. N.—(meaning one H. N. of H. in the said county of
Middlesex, a person well known to the said Duke of G.) as well as his (mean
ing the said H. N.'s) very sincere regard for your grace, (meaning the said
Duke of G.) rendered him in my opinion the properest person to entrust with
a proposition that required the utmost secrecy; but his (meaning the said H.
N.'s) delicacy prevented, I (meaning himself the said W. J.) am by the nature
of it precluded from every other method but immediate application to your
grace, (meaning the said Duke of G.) in which I (meaning himself the said
W. J.) am confirmed by Mr. H.’s (meaning one J. H.'s applying yesterday)
to purchase a resignation of the patentee, who is my (meaning his the said W.
J.'s) friend : the inclosed affidavit (meaning and alluding to the said paper
writing, purporting to be an affidavit as aforesaid) will show the proposal,
which will be increased if necessary, and would your grace (meaning again
the said Duke of G.) indulge me (meaning himself the said W. J.) by peru
sing the case, I (again meaning himself the said W. J.) trust it would appear
that I (again meaning himself the said W. J.) have a pretension in preference
to any other, I (again meaning himself the said W. J.) will take an opportu
nity of waiting upon your grace, (meaning the said Duke of G.) hoping the
honor of a conference ; otherwise to receive back the affidavit (meaning again
the said paper-writing, purporting to be an affidavit) in order to destroy the
same. I (again meaning himself the said W. J.) am your grace's most obe
dient and most humble servant, W. J. (again meaning himself the said W. J.)
Fenchurch Street, 10th June, 1769. His grace the Duke of G. And the
tenor of which said paper-writing, purporting to be an affidavit, is as follows:
that is to say, “London, to wit, this day appeared before me W. J. of Lon
don, merchant, (meaning the said W. J., and made oath upon the holy evange

lists, that he (meaning the said W. J.) being informed that Mr. H. (meaning
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the said J. H.) had said, that he either expected or was promised the reversion

of the clerk of the court's office in the island of Jamaica; (meaning the said of
fice of the chief clerk, to attend the supreme court residing in the townof St. Ja

go de la Vega, otherwise Vaga, within the said island of Jamaica;) and as he this
deponent (meaning the said W. J.) apprehends, that he (meaning the said W.J.)
has some degree of merit in what he (again meaning the said W. J.) has al
ready done to promote public security of property, by the regular recording
judgments, &c. and in properly "conducting the said office; and that as his [*687 J
(meaning the said W. J.'s) own interest renders necessary the continuing the
same regularity; therefore he, this deponent, (meaning the said W. J.) doth
hereby voluntarily promise and engage, that in case the reversion of the said
office shall be made and procured for the natural lives of his three sons, B.
I., M. I., and J. I., or for the lives of three other persons to be nominated by
him, (meaning the said W. J.) whichever shall be proposed, upon the same
conditions as are mentioned in the last patent (meaning the said letters patent
of the said late majesty hereinbefore mentioned) for that office, that then he
this deponent (meaning the said W. J.) will, upon the same patent being de
livered to him, (meaning the said W. J.) pay into the hands of Mr. H. N.
(meaning the said H. N. above mentioned) or to his order, five thousand
pounds, of lawful money, to be paid to the person or persons who procures
the said patent, or, if required, lodge security in the hands of Mr. H. N. for
the payment of the said sum of five thousand pounds sterling, as soon as the
said patent is made out and delivered to him this deponent, (meaning the said
W. J.) And this deponent, (meaning the said W. J.) further saith, that he
never hath, directly or indirectly, mentioned, or given the least intimation of
his intention, design, or proposition, touching this matter, to any person or
persons except to the said Mr. H. N. And this deponent (meaning the said
W. J.) further saith, that whether this proposition should be approved, accept
ed, and be efficacious, or otherwise rejected, that in either case he, this depo
nent (meaning the said W. J.) will never, at any time or times, divulge, men
tion, or give intimation of his intentions, offer, proposition, or agreement, rela
tive to this matter, to any persons whatsoever, except the said Mr. H. N.,
(meaning the said H. N.). And further, this deponent (meaning the said W.
J.) saith not, W. J. (meaning the said W. J.) Sworn at the Mansion-house,
in London, this twenty-third day of March, in the year of our Lord one thou
sand seven hundred and sixty-seven, before me S. T. mayor; at the foot or
bottom of which said paper-writing there is a certain note or memorandum in
writing, according to the tenor following, that is to say, “N. B. Mr. A. F.
(meaning the said A. F. above named) has two patents, namely, for the clerk

of the crown, and clerk of the peace, in the island of Jamaica; (meaning
the said office of chief clerk, to attend the supreme court, residing in the said
town of St. Jago de la Vega, otherwise Waga, within the said island of Ja

maica;) and it is the last Mr. J. (meaning the said W. J.) is particularly de
sirous to obtain,” to the great dishonor of the said Duke of G., to the evil
and pernicious example, &c. and against the peace, &c. And the said coro
ner and attorney of, &c. That the said W. J. again unlawfully, wickedly,

and corruptly devising, intending, and contriving to tempt, seduce, and cor
rupt the said A. H. Duke of G., so being one of the commissioners for exe

Second

count, for
proposing
to the
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minister
that if he

cuting the office of *treasurer of the Exchequer of our said lord the now
king, and one of the privy council of our said lord the now king, and in great
cure the oſ
fice, defend trust and confidence with our said lord the now king as aforesaid, to prosti
ant would
pay 5,000l. tute and betray the duties of his said offices and stations, and the trust and
into the
confidence placed and reposed in him by our said lord the now king; he the
hands of,
&c.
said W. J. on the said tenth day of June, in the said ninth year of the reign
of our said lord the now king, with force and arms, at, &c. aforesaid, unlaw
fully, wickedly, and corruptly did propose and offer, and caused to be pro
posed and offered, to the said Duke of G., that in case he the said Duke of
G. would procure our said lord the now king, by his letters patent under the
great seal of Great Britain, to grant the reversion of the said office of chief
clerk to attend the supreme court above mentioned for the natural lives of
three sons of the said W. J., namely, B. J., M. J., and J. J., or for the lives
of three other persons to be nominated by him the said W. J. upon the same
conditions as are mentioned in the said letters patent of his said late majesty,
that then he the said W. J. would, upon such letters patent of our said lord
the now king being delivered to him the said W. J., pay into the hands of
one H. N. (a person well known to the said Duke of G.) or to his order, five
thousand pounds of lawful money of Great Britain, to be paid to the said
Duke of G. as a consideration and reward to the said Duke of G. for pro
curing our said lord the now king to grant the reversion of the said office in
Third count, manner aforesaid, to the great dishonor, &c. [as before.] And the said
that iſ, &c.
he the de
coroner and attorney of, &c. that the said W. J. again unlawfully, wickedly,
fendant
would lodge and corruptly devising and intending, and contriving to tempt, seduce, and
for 5,000l. in corrupt the said A. H. Duke of G. so being one of the commissioners for
the hands
executing the office of treasurer of the Exchequer of our said lord the now
oſ, &c.
king, and one of the privy council of our said lord the now king, and in great
would pro

a securit

trust and confidence with our said lord the now king as aforesaid, to prosti
tute and betray the duties of his said offices and stations, and the trust and
confidence so placed and reposed in him by our said lord the now king, he
the said J. W. afterwards, to wit, on the said, &c. with force and arms, at,

&c. aforesaid, in, &c. did unlawfully, wickedly, and corruptly, propose and
offer, and cause to be proposed and offered, to the said Duke of G. that in
case he the said Duke of G. would procure our said lord the now king by his
letters patent under the great seal of Great Britain, to grant the reversion of
the said office of chief clerk, to attend the supreme court above mentioned,

[*689 | for the natural lives of *three sons of the said W. J., namely B. J., M. J.,
and J. J., or for the lives of three other persons to be nominated by him the

said W. J. upon the same conditions as are mentioned in the said letters pa
tent of his said late majesty, that then he the said W. J. would lodge a secu
rity in the hands of one H. N. (a person well known to the said Duke of G.)
for the payment of the sum of five thousand pounds of lawful money to
the said Duke of G. as soon as such letters patent of our said lord the now
king should be made out and delivered to him the said W. J. as a reward to

the said Duke of G. for procuring our said lord the now king to grant the re
version of the said office in manner aforesaid, to the great dishonor, & c. [as
before.]

*
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[Commencement of information as ante, vol., ii. 6..] That heretofore, to wit, Information
by Attorney
on, &c. at, &c. J. L. being then and there an officer of the customs of our eneral a
gainst a Re
said lord the king, did seize and arrest as forfeited certain goods and mer venue offi
cer, for cor
chandizes, to wit, divers Bandanna handkerchiefs, which said goods and ruptly giv
ing up goods
merchandizes were then and there by law liable to forfeiture, and that it was forfeited,
then and there the duty of the said J. L. as such officer of the customs as and taking
bribe, on
aforesaid, to detain, keep, and secure the said goods and merchandizes so statute 24
seized and arrested as forfeited, as aforesaid, in order to the condemnation of Geo. 3, -.

the same goods and merchandizes so seized by due course of law, and the
said attorney-general, &c. that the said J. L. late of, &c. well knowing the
premises, but having no regard for the laws and statutes of this realm, nor for
the penalties and forfeitures therein and thereby mentioned and provided, and

unlawfully and corruptly devising, contriving, and intending to cheat and de
fraud our said lord the king in his revenue of customs, and wholly disregard
ing his duty as such officer of the customs as aforesaid, in the behalf aforesaid,
after the first day of October, which was in the year of our Lord 1784, to wit,
on the said, &c. at, &c. aforesaid, did unlawfully and corruptly, and without
any authority in that behalf, deliver up to one D. J. the said goods and mer
chandizes so seized and arrested as aforesaid, and so liable to forfeiture as

aforesaid ; in contempt, &c. to the evil, &c. and against, &c. and also against
the form, &c. by reason whereof, and by force of, &c. the said J. L. has

forfeited and lost the sum of two hundred pounds, of lawful, &c.
And the said attorney-general, &c. that heretofore, to wit, on &c. at, &c.

Second
count.

the said J. L. then and there being such officer of the customs as aforesaid,
did find in the shop of one D. J. there situate, certain other goods and mer
chandizes, to wit, divers other Bandanna handkerchiefs, which said last-men

tioned goods and merchandizes were then and there by law liable to forfeiture,
and that it *was then and there the duty of the said J. L. as such officer of the
customs as aſoresaid then and there to seize and arrest, as forfeited, the said

last-mentioned goods and merchandizes, and detain, keep and secure the
same, in order to the condemnation of the said last-mentioned goods and mer
chandizes, by due course of law, and the said attorney-general of our said,
&c. giveth, &c. that the said J. L. well knowing the premises, but having no
regard for the laws and statutes of this realm, nor for the penalties and for
feitures therein and thereby mentioned and provided, and unlawfully and cor

ruptly devising, contriving, and intending to cheat and defraud our said lord
the king in his said revenue of customs, and wholly disregarding his duty as
such officer of the customs as aforesaid, in the behalf last aforesaid, and after

the said first day of October, which was in the said year of our Lord, 1784,
to wit, on, &c. aforesaid, at, &c. aforesaid, did unlawfully and corruptly, and
contrary to the duty of his said office, make a conclusive seizure of the said last

mentioned goods and merchandizes so liable to forfeiture, as last aforesaid, by
then and there seizing and taking away the same from the said shop of the
said D. J. with a corrupt understanding at the time of such seizure, by and
between the said J. L. and the said D. J. that the same goods and merchan

dizes should afterwards be unlawfully and corruptly given back and restored
to the said D. J. instead and in lieu of the said last-mentioned goods and
Vol. III.
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merchandizes being by the said J. L. detained, kept, and secured, in order to
the condemnation of the same by due course of law; in contempt of our said

lord the king and his laws, to the evil and pernicious example of all others,
and against the peace of, &c. and also against the form of, &c. by reason
whereof, &c. [as in conclusion of first count.]
Third
count.

And the said attorney-general, &c. that heretofore, to wit, on, &c. at, &c.
the said J. L. being then and there such officer of the customs as aforesaid,
did seize and arrest as forfeited, in the said shop of the said D. J. certain other

goods and merchandizes, to wit, divers other Bandanna handkerchiefs, which
said last mentioned goods and merchandizes were then and there by law lia
ble to forfeiture, and that it was then and there the duty of the said J. L. as
such officer of the customs as aforesaid, to detain, keep, and secure the said

last-mentioned goods and merchandizes so seized and arrested as forfeited, in
order to the condemnation of the said last-mentioned goods and merchandizes
by due course of law. And the said attorney-general of our said, &c. that he
the said J. L. well knowing the premises, but having no regard for the laws
and statutes of this realm, nor for the penalties and forfeitures therein and
[*691 ) thereby mentioned and provided, and unlawfully and corruptly "devising, con
triving, and intending to cheat and defraud our said lord the king, in his said
revenue of customs, and wholly disregarding his duty as such officer of the
customs as aforesaid, in the behalf last aforesaid, after the said first day of
October, which was in the said year of our Lord 1784, to wit, on the said, &c.

at, &c. aforesaid, did unlawfully and corruptly make an agreement with the
said D. J. that he the said J. L. would deliver up to the said D. J. the said last
mentioned goods and merchandizes so seized and arrested as aforesaid, and
so liable to forfeiture as aforesaid; in contempt, &c. and against the peace,
&c. and also against the form, & c. by reason whereof, &c.
Fourth
count, re
ceiving a.
bribe.

And the said attorney-general of, &c. that heretofore, to wit, on, &c. at, &c.
the said J. L. being then and there such officer of the customs of our said
lord the king as aforesaid, did seize and arrest as forfeited, certain other

goods and merchandizes, to wit, divers other Bandanna handkerchiefs, which
said last-mentioned goods and merchandizes were then and there by law lia
ble to forfeiture, and that it was then and there the duty of the said J. L. as
such officer of the customs as aforesaid, to detain, keep, and secure the said
last-mentioned goods and merchandizes, in order to the condemnation of the
same by due course of law, and the said attorney-general of, &c. that the said
J. L. well knowing, &c. but having no regard, &c. unlawfully and corruptly
devising, contriving, and intending, &c. and wholly disregarding his duty in
the behalf last aforesaid, after the said, &c. to wit, on, &c. at, &c. did unlaw
fully and corruptly, directly take and receive of and from the said D. J. a

certain bribe, gratuity, recompence, and reward, of a certain large sum of mo
ney, to wit, the sum of eight pounds, and to perform the duty of him the said
J. L. in so detaining, keeping, and securing the said last-mentioned goods
and merchandizes, so seized and arrested as aforesaid, and so liable to forfeit
ure as aforesaid, and contrary to, and in violation of, the duty of his said of.

fice, to relinquish the possession of the same goods and merchandizes, so that

Chap. XIII.]

SELLING OFFICEs, BRIBERY, &c.

691

the same, although secured and arrested as aforesaid, should not be secured
in order to the condemnation thereof as aforesaid; in contempt, &c. to the
evil example, &c. and also against the form, &c. by reason whereof, &c.
count,
And the said attorney-general of, &c. that heretofore, to wit, on, &c. at, &c. Fifth
for receiv
aforesaid, the said J. L. being then and there such officer of the customs of ing a bribe.
our said lord the king as aforesaid, did seize and arrest as forfeited certain
other goods and merchandizes, to wit, divers other Bandanna handkerchiefs,
which said last-mentioned goods and merchandizes were then and there by
law liable to forfeiture, and that it was then and there the duty of the said
J. L. as such officer of the "customs as aforesaid, to detain, keep, and secure [*692 |
the said last mentioned goods and merchandizes, in order to the condemnation
of the same by due course of law; and the said attorney-general of, &c. for,
&c. giveth the court here further, &c. that the said J. L. well knowing, &c.
but having no regard, &c. and unlawfully and corruptly devising, &c. and
wholly disregarding his duty in the behalf last aforesaid, after the said, &c. to
wit, on, &c. at, &c. did unlawfully, corruptly, and indirectly take and receive
of and from the said D. J. a certain bribe, gratuity, recompence, and reward
of a certain other large sum of money, to wit, the sum of eight pounds, not to
perform the duty of him the said J. L. in so detaining, keeping, and securing
the said last-mentioned goods and merchandizes so seized and arrested as
aforesaid, and so liable to forfeiture as aforesaid, and contrary to, and in vio
lation of, the duty of his said office, to relinquish the possession of the same

goods and merchandizes, so that the same, although seized and arrested as
aforesaid, should not be secured, in order to the condemnation thereof as aſore

said; in contempt, &c. to the evil example, &c. and also against the form, &c.
by reason whereof, &c.
And the said attorney-general of, &c. for, &c. giveth, &c. that heretofore, to
wit, on, &c. at, & c. the said J. L. being then and there such officer of the customs
of our said lord the king as aforesaid, did seize and arrest as forfeited, certain
other goods and merchandizes, to wit, divers other Bandanna handkerchiefs,
which last-mentioned goods and merchandizes were then and there by law
liable to forfeiture, and that it was then and there the duty of the said J. L. as
such officer of the customs as aſoresaid, to detain, keep, and secure the said
last-mentioned goods and merchandizes, in order to the condemnation of the
same by due course of law. And the said attorney-general of, &c. that the
said J. L. well knowing, &c. but having no regard, &c. and unlawfully and

Sixth count,
for receiv

ing a bribe.

corruptly devising, &c. to cheat and defraud our said lord the king in his said
revenue of the customs, and wholly disregarding his duty in the behalf last

aforesaid, after the said, &c. to wit, on, &c. at, &c. did unlawfully and cor
ruptly directly take and receive of and from the said D.J. a certain bribe,gratuity,
recompence, and reward, of a certain other large sum of money, to wit, a share
of the sum of eight pounds to be divided between him the said J. L. and one J.
M. and one C. C. and one S. C. and one G. C., and not to perform the duty
of him the said J. L. in so detaining, keeping, and securing the said last-men
tioned goods and merchandizes so seized and * arrested as aforesaid, and so [*693 )
liable to forfeiture as aforesaid, and contrary to, and in violation of, the duty of

his said office, to relinquish the possession of the same goods and merchandizes,

so that the same, although seized and arrested as aforesaid, and liable to for
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feiture as aforesaid, and contrary to, and in violation of, the duty of his said

office, to relinquish the possession of the same goods and merchandizes, so
that the same, although seized and arrested as aforesaid, should not be secur

ed, in order to the condemnation thereof as aforesaid; in contempt of, &c.
to the evil example, & c. against the peace, &c. and also against the form, &c.
by reason whereoſ, &c. Whereupon, &c. [common conclusion as ante, vol.
ii. 6.]
Information

by attorney

general, for
offering to
bribe reve

nue officers

to give up
and to re

frain from

seizing
oods for
eited on 4
Geo. 3.

[Commencement of information as ante, vol. ii. 6..] That heretofore, to wit,
on, &c. at, &c. in, &c. certain goods and merchandizes, to wit, divers pairs
of foreign manufactured leather gloves, that is to say, gloves of the manu
facture of France, and a large quantity of foreign wrought silk, that is to
say, wrought silk of the manufacture of France, and a certain other large
quantity of foreign silk, which had become forfeited by virtue of certain
acts of parliament relative to his majesty's customs, then and still in force,
were hidden and concealed in a certain house there situate.

And that E. S.

and J. C. being officers of the customs of our said lord the king, did, ac
cording to the duty of their several and respective offices, then and there pro
ceed to the said house, for the purpose of discovering the said goods and mer

chandizes so then and there hidden and concealed as aforesaid, and seizing
the same as forfeited as aforesaid, the same goods and merchandizes being
then and there liable to be lawfully seized by the said E. S. and J. C. as such
officers of the customs as aforesaid. And that the said E. S. and J. C. so

being then and there such officers of the customs as aforesaid, did then and
there, for the purpose aforesaid, proceed to search and examine the said house.
And the said attorney-general, &c. that C. F. late of, &c. linen draper, well
knowing the premises, but having no regard for the laws and statutes of this
realm, nor for the penalties and forfeitures therein and thereby mentioned and
provided, and unlawfully devising, contriving and intending to cheat and de
fraud our said lord the king in his revenue of the customs, after the first day
of October, which was in the year, &c. to wit, on the said, &c. at, &c. afore
said, did unlawfully and corruptly offer to give to the said E. S. and J. C.
being then and there such officers of the customs as aforesaid, a bribe, recom

pence, and reward, of a sum of money, to wit, &c. for them the said E. S. and
J. C. unlawfully, unjustly, and contrary to the duty of their said several and re
spective offices, to forbear and desist from searching the said house, in order
that the said forfeited goods and merchandizes so hidden and concealed there
in as aforesaid, might not be found and seized as forfeited as aforesaid, where

by the provisions made by a certain act of parliament relative to his majesty's
[*694 ) customs, *might and would be then and there evaded and broken ; in con

tempt, &c. to the evil, &c. and against the peace, &c. and also against the

Second
count.

form of the statute, &c. By means whereof, and by force of the statute in
such case made and provided, he the said C. F. hath forfeited and lost the
sum of five hundred pounds of lawful money of Great Britain. And the said
attorney-general, &c. that heretofore, to wit, on the said, &c. in, &c. at, &c.
aforesaid, in, &c. the said E. S. and J. C. being such officers of the customs

as aforesaid, did seize and arrest as forfeited, certain other goods and mer

chandizes, to wit, &c. [describing the goods as before] which said last-men
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tioned goods and merchandizes had become forfeited, by virtue of certain acts
of parliament relative to his majesty's customs then and still in force; and that
they the said E. S. and J. C. so being such officers as aforesaid, did then and
there detain and keep in their custody and possession the said last-mentioned
goods and merchandizes, in order to secure the same to and for the use of
our said lord the king, and of themselves. And the said attorney-general, &c.
that he the said C. F. well knowing the premises, but having no regard for
the laws and statutes of this realm, nor for the penalties and forfeitures there
in and thereby mentioned and provided, and unlawfully and corruptly devising,
contriving, and intending to cheat and defraud our said lord the king, in his
said revenue of the customs, after, the said first day of, &c. which was in the

said year of, &c. to wit, on the said, &c. in, &c. at, &c. aforesaid, in the said,
&c. did unlawfully and corruptly give to the said E. S. and J. C. being then
and there such officers of the customs as aforesaid, a bribe, recompence, and
reward, of a sum of money, to wit, &c. for them the said E. S. and J. C. unlaw
fully, unjustly, and contrary to the duty of their said several and respective of
fices, to relinquish the possession of the said last-mentioned goods and merchan
dizes, so that the same, although seized as aforesaid, might not be secured
to and for the use of our said lord the king, and of the said E. S. and J. C.
Third

Whereby, &c. [as before, to the end. Third count, same as the last, only stat
ing the bribe as given as follows :] for them the said E. S. and J. C. unlaw
fully, unjustly, and contrary to the duty of their said several and respective offi
ces, to connive at the removal of the said last-mentioned goods and merchan
dizes out of the presence, custody, and possession of them the said E. S. and
J. C. so that the same, though seized as aforesaid, might not be secured to
and for the use of our said lord the king, and of the said E. S. and J. C.
Whereby the provisions, &c. [same as first count to the end..] And the said Count,
Fourth
attorney-general, &c. that heretofore, to wit, on the said, &c. in, & c. at, & c.
aforesaid, in the said county of O. certain other goods and merchandizes, to
wit, divers other, &c. [as before, which said last-mentioned goods and mer
chandizes had become forfeited by virtue of certain acts of parliament relative
to his majesty's customs, then and still in force, were found by the said E.
S. and J. C. being officers of the customs of our said lord the king, and it
was then and there the duty of the said E. S. and J. C. as such *officers as [*695
aforesaid, to seize the said last-mentioned goods and merchandizes as forfeit
ed as aforesaid. And the said attorney-general of our said lord the king, for
our said lord the king, giveth the court here further to understand and be infor
med, that he the said C. F. well knowing the premises last aforesaid, but hav
ing no regard for the laws and statutes of this realm, nor for the penalties and
forfeitures therein and thereby mentioned and provided, and unlawfully and
corruptly devising, contriving and intending to cheat and defraud our said lord
the king, in his revenue of the customs, after the said first day of October,
which was in the said year, &c. to wit, on the said, &c. at, &c. aforesaid, did
unlawfully and corruptly give to the said E. S. and J. C. being then and
there such officers of the customs as aforesaid, a bribe, recompence, and re
ward, of a sum of money, to wit, &c. for them the said E. S. and J. C. un
count.

lawfully, and unjustly, and contrary to the duty of their said several and re
spective offices, to forbear to seize the said last-mentioned goods and mer

695

INDICTMENTS

[Chap. XIII.

FOR

- Fifth count. chandizes as forfeited as aforesaid. Whereby, &c. [as before. Fifth count
same as last count, only stating as in the third the bribe to be given :] for
them the said E. S. and J. C. unlawfully, unjustly, and contrary to the duty
of their said several and respective offices, to connive at their the said C. F.'s
and J. C.’s conveying and carrying away the said last-mentioned goods and
merchandizes, so that the same might not be seized as forfeited as aforesaid.
Whereby, &c. las before.]

tºº. [Commencement of information as ante, vol. ii. 6..]
#. * wit) on, &c. at, &c. W. P. and R. B. being then and
bribes to

That heretofore, (to
there officers of the

customs of our said lord the king, did in due manner take and seize as forfeit

revenue offi

cers, on 24 ed, certain goods and merchandizes, (to wit) divers, &c. which said goods
Geo. 3.
and merchandizes might then and there lawfully be seized by the said W. P.
and R. B. as such officers as aforesaid, and were then and there proceeding
to secure the same as forfeited as aforesaid : and the said attorney-general,
&c. that W. M. late of, &c. linen draper, well knowing the premises, but hav
ing no regard for the laws and statutes of this realm, nor for the penalties and
forfeitures therein and thereby mentioned and provided, and unlawfully devis
ing, contriving and intending to cheat and defraud our said lord the king in his
said revenue of the customs, afterwards and whilst the said goods and mer

chandizes remained in the custody and possession of the said W. P. and R. B.
[*696] as such officers as aforesaid, (that is to say) "on the said, &c. at, &c. did un
lawfully and corruptly offer to the said W. P. and R. B. being then and there
such officers of the customs as aforesaid, a bribe, recompence, and reward, of
a sum of money, (to wit) the sum of, &c. for them the said W. P. and R. B.
unlawfully, unjustly, and contrary to the duty of their said several and respec
tive offices, to quit, relinquish, and give up the possession of the said, &c, so
seized as aforesaid, in order that the same might not be secured as forfeited
as aforesaid, whereby our said lord the king might and would be then and there
defrauded in his said reveuue of the customs, in contempt of, &c. to the evil

and pernicious example of, &c. and against the peace of, &c. and also against
the form of the statute in such case made and provided.

By reason whereoſ,

and by force of the same statute, he the said W. M. hath forfeited and lost
the sum of 50l. of lawful, &c.
£Seeond
count.

And the said attorney-general of, &c. that heretofore, (to wit) on the said
&c. in, &c. at, &c. aforesaid, in London aforesaid, the said W. P. and R. B.

being then and there such officers of the customs of our said lord the king as
aforesaid, did in due manner take and seize as forfeited, certain other goods
and merchandizes, (to wit) divers other, &c. which said last-mentioned, &c.

º

might then and there lawfully be seized by the said W. P. and R. B. as such
officers as aforesaid, and were then and there proceeding to secure the same
as forfeited as aforesaid. And the said attorney-general of, &c. that the said
W. M. well knowing the premises, but having no regard for the laws and stat
utes of this realm, nor for the penalties and forfeitures therein and thereby
mentioned and provided, and unlawfully contriving, devising, and intending to
cheat and defraud our said lord the king, in his said revenue of the customs,
afterwards and whilst the said last-mentioned goods and merchandizes remain
ed in the custody and possession of the said W. P. and R. B. as such officers
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as aforesaid, (that is to say) on the said, &c. in, &c. at, &c. in London afore
said, did unlawfully and corruptly offer to the said R. B. being then and there
such officer of the customs as aforesaid, a bribe, recompence, and reward, of a

sum of money, (to wit) the sum of, &c. for the use of himself the said R. B.
and of the said W. P. for them then the said R. B. and W. P. unlawfully,

unjustly, and contrary to the duty of their said several and respective offices
to quit, relinquish, and give up the possession of the said last-mentioned goods
and merchandizes so seized as aforesaid, in order that the same might not be
secured as forfeited as aforesaid, whereby our said lord the king might and
would be then and there defrauded in his said revenue of the customs, in con

tempt, &c. [as before. Third count like the first, only stating R. B. alone
to have seized the goods, and the bribe to have been offered to him.]
[Commencement as ante, vol. ii. 2..] That heretofore, to wit, on, &c. at For ".
ting to bribe
the parish of, &c. in the county of G., one A. B. esq. then being one of the constable
from arrest
justices of our said lord the king, assigned to keep the peace of our said ing a third
lord the king in and for the county of G. aforesaid, and also to hear and deter person
against
a

mine divers felonies, trespasses, and other misdemeanors committed in the

whom he

had a war

said county of G., did then and there make a certain warrant under his hand rant.
and seal in due form of law, bearing date the day and year aforesaid, directed
to all constables and other peace officers of the said county, and especially
to E. F., thereby commanding them, upon sight thereof, to take and bring
before him, the said A. B. so being such justice as aforesaid, or some other of
his majesty's justices of the peace for the said county, the body of G. H.

late of, &c. to answer, &c. [here copy from the warrant in the past tense,]
and which said warrant afterwards, to wit, on the day and year aforesaid, at
the parish aforesaid, in the county aſoresaid, was delivered to the said E. F.
then being one of the constables of the same parish, to be executed in due form

of law; and the jurors aforesaid, upon their oath aforesaid, do further present,
that I. J. late of, &c. well knowing the premises, but contriving and unlaw
fully intending to pervert the due course of law and justice, and to prevent
the said G. H. from being arrested and taken under and by virtue of the war
rant aforesaid, afterwards, to wit, on the day and year aforesaid, at the parish
aforesaid, in the county aforesaid, unlawfully, wickedly and corruptly did offer
unto the said E. F. so being constable as aforesaid, and having in his custody
and possession the said warrant so delivered to him to be executed as afore

said, the sum of five pounds if he the said E. F. would refrain from execut

ing the said warrant, and from taking and arresting the said G. H. under and
by virtue of the same. And so the jurors aforesaid, upon their oath afore
said, do say, that the said I. J. on, &c. aforesaid, at, &c. aforesaid, in man

ner and form aforesaid, did attempt and endeavor to bribe the said E. F. so

being constable as aforesaid, to neglect and omit to do his duty as such con
stable, and to refrain from taking and arresting the said D. F. under and by

virtue of the warrant aforesaid, in contempt of our lord the king and his laws,
to the evil example, &c. and against the peace, &c.

"[Commencement of information as ante, vol. ii. 6..] that J. S. late of, &c.

|
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wit) until, &c. held and exercised the office of supervisor of the province of
Malabar, in the East Indies, under the East India Company, and during all

presents in

ndia, con
trary to stat.
33 Geo. 3.

c. 52. s. 62

(u).

that time resided in the East Indies, (to wit) at, &c. and that I. A. late of,
&c. being a British subject, on the said, &c. and for a long time thence next

ensuing, (to wit) until, &c. held and exercised the office of commercial resi
dent at Calicut, in the East Indies, under the said united company, and dur
ing all that time resided in the East Indies, (to wit) at, &c. aforesaid. And
that the said J. S. so being a British subject as aforesaid, whilst he held and
exercised the said office of supervisor of the province of Malabar, in the East
Indies aforesaid, under the said united company as aforesaid, and whilst he

resided in the East Indies as aforesaid; and the said I. A. so being a British
subject as aforesaid, whilst he held and exercised the said office of commer
cial resident at Calicut, in the East Indies, under the said united company as
aforesaid, and whilst he resided in the East Indies as aforesaid, did, within six

years before the filing of this information, (to wit) on, &c. in the East Indies
aforesaid, receive of and from a certain person in the East Indies aforesaid,

called the Samoory, otherwise the Zamorin Rajah, 100,000 rupees, being of
the value of £12,500, as a gift and present, against the form of the statute,
&c. whereby and by force of the statute, they the defendants committed ex
[*698 ) tortion, and by force of the said statute, forfeited to the king the "said sum of
£12,500, being the value of the said 100,000 rupees so received by them as
aforesaid, against the form, &c. and against the peace, &c.
Against a
register for
engaging as
proctor.

That A. B. late of, &c. on, &c. and from thence until the day of taking of this
inquisition was and still is register of and belonging to his majesty's high court
of admiralty of England, (to wit) at, &c. And the jurors, &c. do further pre
sent, that the said Robert being such register as aforesaid, but not regarding
the statute in such case inade and provided, nor fearing the penalties therein
contained, whilst he was such register as aforesaid, (to wit) on, &c. aforesaid,
at, &c. acted and was concerned as a proctor in a certain cause then depend

ing in the said high court of Admiralty, that is to say, &c. contrary to the form
of the statute, &c. and against the peace, &c.
(u) This was the information against Stevens ment that the deſendants were British subjects re
and Agnew, whose case is reported in 5 East, siding in India, and holding employments there
244.

The 33 Geo. 3. c. 52. s. 62, on which it is under the crown or the East India Company, at

framed, enacts, “that the demanding or receiv the time when the presents were received ; for
ing any money or other valuable thing, as a gift, they are stated to have held their employments
or present, or under color thereof, whether it until the day on which the offence is alleged to
be for the use of the party receiving the same, or have been committed. But it was holden, that,
as the misdemeanor was charged, “whilst they
held the office as aforesaid,” the term until must

for or pretended to be for the use of the said com
pany, or of any other person whatsoever, by any
British subject holding or exercising any office or
employment under his majesty of the said united
company, in the East Indies, shall be deemed an

be construed in an inclusive sense, that being the

evident intent of the party framing it, and it be
ing the object of the court, where that design is
extortion or a misdemeanor at law.” After verdict manifest, to render it effective. The proceedings
of guilty, a motion was made in arrest of judgment, were therefore supported.

on the ground that there was no sufficient aver
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[Commencement as ante, vol. ii. 2..] That D. D. late of, &c. and one of demeanor
carry
the church-wardens of the said parish, and E. E. late of, &c. being evil-dis in
ing two
posed persons, and unlawfully contriving and intending to free and discharge paupers to
a parish
the parishioners and inhabitants of the said parish, from the expense of main where they
had no
taining and providing for one A. B. the elder, and one A. B. the younger, the settlements,
infant daughter of the said A. B. the elder, being respectively poor and impo where one
died (w).
tent persons in the said parish of, &c. and unable to work or maintain them
selves, and respectively standing in need of relief from the parishioners of the
said parish, and to charge and burthen the parishioners and inhabitants of the
parish of, &c. with the maintenance and support of the said A. B. the elder,
and A. B. the younger, on, &c. at, & c. aforesaid, unlawfully and unjustly, and
without any legal warrant or authority for so doing, carry and convey, and
cause and procure to be carried and conveyed, the said A. B. the elder, and
A. B. the younger, then being poor and impotent persons in the said parish
of, &c. and unable to work or maintain themselves, and then respectively
standing in need of relief from the said parishioners and inhabitants of the
said last-mentioned parish of, &c. from and out of the said parish of, &c. in
to the said parish of, &c. and there unlawfully and unjustly *leſt and caused [*699 |
to be left, the said A. B. the elder, and A. B. the younger, they the said A.
B. the elder, and A. B. the younger, or either of them not then having a legal
settlement in the said last-mentioned parish, which said A. B. the elder, after
wards, to wit, on, &c. at, &c. died, by reason whereof the parishioners and in
habitants of the said last-mentioned parish have been obliged to expend, and
have necessarily expended divers sums of money, in the whole amounting to
the sum of £–, of lawful, &c. in and about the maintenance and support of
the said A. B. the younger, and also in and about the burial of the said A. B.
the elder, to the great damage of the said last-mentioned parish and inhabi
tants, in contempt, &c. to the evil, &c. and against the peace, &c.

That R. H. late of, &c. devising and intending the inhabitants of the
parish of C. in, &c. with the maintenance and support of one A. S. single
woman, unjustly to charge, on, &c. her the said A. S. then being poor and
impotent, and ill with the small pox, and then not having any legal settlement

within the said parish of C. violently, unlawfully, unjustly, and without any
(w) See other precedents, 4 Wentw. 353. Cro. where there is no necessity, 16 Win. Ab. 415. Sed
C. C. 394, 5. Post. 1157, &c. conspiracles. See
precedent and note, ante, 556, as to supplying the
poor with bad bread, &c. An indictinent lies
against an overseer for refusing to join with his
colleagues in making a poor's rate, l Stra. 101 ;
but an overseer is not indictable for not relieving

quaere, whether an overseer can legally give relief

to such persons otherwise than by setting them to
work, and paying thern for their labor ; 2 B. &

Cres. 324, it is clear he is bound to find work for
able bodie poor who are out of employment, id.
He is indictable for keeping and lodging several

a pauper, unless there is an order for his relief, poor persons in a filthy unwholesome room, with
except in case of an immediate urgency, Russ. & the windows not in n suſhcient state of repair to
Ryan C. C. 46, 7, 8, see also notes, ante, 257, keen them from the weather, Call. 432, or for ex
and 1 Bla. Com. by Chitty, 359. An indictment acting labor from a poor person when unable to
lies against an overseer for relieving a pauper work, Cald. 76.
Wol. III,
16

For a mis
demeanor
at common
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bringing a
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with the
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legal warrant or authority, did bring, convey, and leave, and cause and pro
cure to be brought, conveyed, and left in the said parish of C. to be kept and
maintained at the charge of the inhabitants of the same parish, which said
A. S. within ten days after she was so brought into the said parish as afore
said, did there die, by reason whereof the inhabitants of the said parish were

obliged to expend, and did expend, forty shillings of lawful, &c. in and about
the burial of the said A. S. to the great damage of the said inhabitants, and
to the evil example of all others, and against the peace, &c.
That A. B. late of, &c. devising and intending the inhabitants of the par
ish of Saint George the Martyr, in the said county of Middlesex, with the
maintenance, support, and expenses of one E. C. spinster, wrongfully and
unjustly to charge, and also intending great bodily harm to the said E. C. on,
&c. from and out of the parish of St. Andrew, Holborn, aforesaid, her the
ly ded, so said E. C. then being poor, sick, languid, and impotent, and unable to sup
that the pa port, help, or maintain herself, and being also wholly unfit for removal, with
rishioners
were put to force and arms, at, &c. aforesaid, unlawfully, wickedly, inhumanly, unjustly,
expense in
and against the will of the said E. C. and also without any legal warrant or
burying
her (y).
authority whatsoever, into the parish of St. G. the M. aſoresaid, did carry
and convey, and cause to be carried and conveyed, and then and there, to wit,
[*700 J on, &c. aforesaid, "at the parish last aforesaid, in, &c. aforesaid, left, and
caused to be left, her the said E. C. being so sick, weak, languid, impotent
and unable to support, help, or maintain herself as aforesaid, to be kept, main
tained, and supported by and at the charge and expense of the inhabitants of
the said last-mentioned parish, (she the said E. C. at the time she was so left
in the said last-mentioned parish as aforesaid, not having any legal settlement
in the same;) which said E. C. afterwards, and as soon as she was brought
by the said A. B. into the said last-mentioned parish as aforesaid, did there
instantly die, by reason whereof the inhabitants of the said last-mentioned par
ish were obliged to pay and expend, and did pay and expend, the sum of fifty
shillings of lawful money of Great Britain, in and about the burial of the said
E. C., to the great damage of the said inhabitants, to the evil and pernicious
example, &c. and against the peace, &c.

For bringing

a poor wo
man into
a parish
where she
had no set
tlement,
and where
she instant

For a mis
demeanor
at cornmon

That E. D. late of, &c. on, &c. at, &c. well knowing that one M. R. sin
gle woman, was then and there pregnant with a certain child or children, and

law in lodg
ing an in

that the said child or children, would then and there be likely to be born a bas

mate, who
was deliver
ed of a bas

tard or bastards, and devising and intending the inhabitants of the liberty above
the bars, in the same parish and county, with the maintenance of one M. R.

tard child

and of the said child or children with which the said M. R. was then pregnant,
unjustly
to charge and burthen, on, &c, aforesaid, at, &c. aforesaid, to wit, in
chargeable
to the liber
the
same
liberty, in the dwelling-house of her the said E. there situate, unlaw
ty (z).

which be
canne

fully did receive and lodge as an inmate the said M. R. so being pregnant as
(r) 4 Wentw. 353. See precedent and notes, neighborhood, and thereby creating a nuisance.
ante,
exposing
child; see
infected
with the &c.
(y)conspiracies.
See Cro. C. C. 7th edit. 648, see post, 1157
small 552,
pox for
in the
public astreet
also precedent

y

and notes, ante, 658, against an overseer for putting a number of poor persons into an improper

(z) See form, Cro. C. C. 7th edit. 650. A
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aforesaid, and also being poor and unable to maintain herself, and not having
any legal settlement in the said liberty, and that she the said E., her the said
M. an inmate in the same dwelling-house in the liberty aforesaid, in the same
parish and county, from the said, &c. until, &c. unlawfully did continue, du
ring which time, to wit, on, &c. the said M. R. at the liberty aforesaid, in, &c.
aforesaid, did bring forth a male bastard child, and the inhabitants of the same
liberty have, during the time aforesaid, been thereby compelled to expend di
vers sums of money, amounting in the whole to the sum of four pounds ten
shillings, in relieſ and maintenance of the said M. R. and her bastard child, to
the great damage of the inhabitants of the said liberty, to the evil example, &c.
and against the peace, &c.
*That T. B. late of, &c. gentleman, being a person of evil name and fame, [•701 J
Against an
and of dishonest conversation, and being minded and desirous, and wickedly overseer
for

devising and intending to cheat and defraud the inhabitants of the said parish

applying

of T., in the county aforesaid, of their monies, during the time when he was
one of the overseers of the poor of the said parish, on, &c. at, &c. afore
said, unlawfully, fraudulently and deceitfully did make up, pass, and deliver in,
to the parishioners of the said parish, a certain false account in writing, as and
for a true, perfect, and just account of all and singular sum and sums of money
by him the said Thomas paid and received for and on behalf of the parishion

money re
ceived from

ers of the said parish during the year one thousand seven hundred and seven
ty-nine, and one thousand seven hundred and eighty, while he was such over

seer of the said parish as aforesaid, in which said account, for the year one
thousand seven hundred and seventy-eight, he the said T. B. only gave credit

for the sum of sixty-one pounds eleven shillings and three pence, as and for
the whole amount of the earnings of the poor of the said parish, at the work

house of the said parish, in spiuning mop-yarn during the said year one thou
sand seven hundred and seventy-eight, and in which said account, for the year
one thousand seven hundred and seventy-nine, he the said Thomas only gave

credit for the sum of thirty-seven pounds, the same being after the rate of se
venty-four pounds, as and for the whole amount of the earnings of the poor of

said parish, at the said work-house, in spinning mop-yarn during the said year
one thousand seven hundred and seventy-nine, as supposed to have been re

ceived by him and one J. B. the other overseer of the poor of the said parish;
whereas in truth and in fact, he the said T. B. did receive for the earnings of

the poor of the said parish at the said work-house for the said year one thou
sand seven hundred and seventy-eight, for the use of the parishioners of the
conspiracy to send a woman big of a bastard child overseer of Twickenham, on which he was convic
into another parish, to be delivered there, and so to tei See the next precedent, which appears more
charge that parish with the child, is indictable, 8 modern and preferable. An indictment is sustain
Mod. 320. It is no offence to keep an asylum for able for overseers embezzling or rendering false ac
lying-in women, by means of which their children counts, Comb. 287. 5 Mod. 179. 2 Campb.269.
become chargeable to the parish, 3 Birr. 1645. 1 Bott. 342. If overseers refuse to account within
But an information lies for compelling paupers to four days after the appointment of new overseers,
marry, 1 Sess. C is. 213. Cald. 246. 1 Nol. P. L. under the 43 Eliz. c. 2. it is indictable, 5 Mod,
4th edit. 292. As to conspiracy to induce mar 179, see the later act, 17 Geo. 2. c. 38. So like
riage, &c. to burden another parish, see post, 1157. wise if they do not make a rate to reimburse them
a) This was the indictment against Brown, selves, 2 Salk. 409, and see 2 Nol. 4th edit, 476.

the earnings
of the poor
in the work
house to his

own use, and
giving in
ſalse ac

counts, in
order to con
ceal his

fraud (a).
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said parish, the sum of seventy-nine pounds seventeen shillings and sixpence,
the same being a larger sum of money by eighteen pounds six shillings and
three pence than the said sum of sixty-one pounds eleven shillings and three

pence, accounted for by the said T. B. in his said account for the said year
one thousand seven hundred and seventy-eight. And whereas in truth and in
fact, he the said T. B. did alone receive for the earnings of the poor of the
said parish at the said work-house for the said year one thousand seven hundred
[*702 J and seventy-nine, for the use of the parishioners of the said "parish, the sum
of seventy-five pounds thirteen shillings and three pence, being a larger sum
of money by one pound thirteen shillings and three pence than the said sum
of seventy-four pounds, accounted for and supposed to have been received by
the said T. B. and the said J. B. in his the said T. B.'s account for the said

year one thousand seven hundred and seventy-nine as aforesaid. By means
whereof he the said T. B. did then and there, (to wit,) on the said, &c. at,
&c. aforesaid, in the county aforesaid, obtain, acquire, and get into his hands
and possession the said several sums of eighteen pounds six shillings and
three pence, and one pound thirteen shillings and three pence, making together
the sum of nineteen pounds nineteen shillings and sixpence, of the proper

moneys of the said parishioners of the said parish, and he the said T. B. in
manner and by the means aforesaid, did then and there unlawfully, falsely,
fraudulently, and deceitfully cheat and defraud the said parishioners of the said
parish of the said sum of nineteen pounds nineteen shillings and sixpence, to
the great damage and impoverishment of the said parishioners of the said
parish, to the manifest perversion of justice, in contempt, &c. to the evil ex

ample, &c. and against the peace, &c.
Second
count.

And the jurors, & c. do further present, that the said T. B. during the time
when he was overseer of the poor of the said parish of Twickenham for the
said year of our Lord one thousand seven hundred and seventy-eight, did re
ceive and have, to and for the use of the said parishioners of the said parish, the
sum of seventy-nine pounds seventeen shillings and six pence, for the amount

of the earnings of the poor of the said parish, at the work-house of the said
parish, in spinning mop-yarn during the said year one thousand seven hundred
and seventy-eight, and for which said last-mentioned sum of seventy-nine
pounds seventeen shillings and sixpence, he the said T. B. according to the
duty of the said office of overseer of the poor of the said parish, ought well and
faithfully to have accounted; nevertheless the said T. B. well knowing the
premises last-mentioned, but wickedly devising and intending to cheat and
defraud the said parishioners of the said parish of the sum of eighteen pounds
six shillings and three pence, afterwards, to wit, on, &c. at, &c. aforesaid,

unlawfully, wilfully, contemptuously, fraudulently, and deceitfully, did neglect
and refuse to account with the said parishioners of the said parish for the said
last-mentioned sum of seventy-nine pounds seventeen shillings and six pence,
and instead thereof did only account with the said parishioners for the sum of
sixty-one pounds eleven shillings and three pence, for the amount of the earn

[•703

ings of the poor of the said parish, at the said work-house, in spinning mop
yarn for the said year one thousand seven hundred "and seventy-eight, as last
aforesaid.

By reason whereof he the said T. B. did then and there, to wit,
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on the said, &c. at, &c. aforesaid, unlawfully acquire and get to himself the
said last-mentioned sum of eighteen pounds six shillings and three pence, of
the proper moneys of the said parishioners of the said parish, with intent then
and there to cheat and defraud the said parishioners of the said parish of the
same, and did then and there by the means last aforesaid, unlawfully, wilſully,
fraudulently, and deceitfully, cheat and defraud the said parishioners of the
said parish of the said last-mentioned sum of eighteen pounds six shillings
and three pence, to the great damage, &c. (as before.) [Third count, like the
second, for retaining the sum of one pound thirteen shillings and three pence,
in the year one thousand seven hundred and seventy-nine.] And the jurors, Fourth
count.
&c. do further present, that the said T. B. on the said, &c. at, &c. aforesaid,
he the said T. B. then and there being one of the overseers of the poor of the
parish aforesaid, and then and there having the custody and charge of divers
sums of money of and belonging to the inhabitants of the parish aforesaid,
then and there having the charge and keeping of accounts of certain sums of
money paid and received for and on account of the inhabitants of the said pa
rish, unlawfully, fraudulently, deceitfully, and injuriously, pretend and affirm,
that the money received by him the said T. B. for the work of the poor,
(meaning the earnings of the poor people in the work-house of the parish
aforesaid,) for the spinning of mop-yarn, in the year one thousand seven hun

dred and seventy-eight, amounted to the sum of sixty-one pounds eleven shil
lings and three pence, and no more; whereas in truth and in fact, he the said
T. B. had received for the work of the poor, (meaning for the earnings of the
poor people of the parish aforesaid,) in the work-house of the parish afore
said, in the county aforesaid, for the spinning of mop-yarn, in the year one
thousand seven hundred and seventy-eight, the sum of seventy-nine pounds
seventeen shillings and six pence. And that the said T. B. on the said, &c.
unlawfully, fraudulently, and deceitfully, did falsely pretend and affirm, that
the money received by him the said T. B. for the mop-yarn spun in the year
one thousand seven hundred and seventy-nine, by the poor people in the work
house of the parish aforesaid, amounted to the sum of seventy-four pounds,
and no more ; whereas, in truth and in fact, he the said T. B. had received

for the spinning of mop-yarn by the poor people of the parish aforesaid, in
the work-house of the parish aforesaid, the sum of seventy-five pounds thir
teen shillings and three pence. And that the said T. B. afterwards, to wit,
on the said, &c. unlawfully, fraudulently, and deceitfully, did pretend and af.
firm, that he the said T. B. had received of a certain person to the "jurors
aforesaid yet unknown, the sum of ten pounds, and no more, for a bastard,
meaning for and towards the maintenance and support of a certain bastard
child of the name of G. W.

Whereas in truth and in fact, he the said T. B.

had then and there, to wit, at, &c. aforesaid, received for and towards the
maintenance and support of the aforesaid bastard child, the sum of thirteen
pounds; and so the jurors, &c. do say, that the said T. B. on the same day
and year last-mentioned, at, &c. aforesaid, unlawfully, unjustly, fraudulently,
and deceitfully, did deceive and defraud the inhabitants of the said parish of

T. in the county aforesaid, of the several and respective sums of eighteen
pounds six shillings and three pence, one pound thirteen shillings and three
pence, and three pounds, in manner, &c.

[*704 |
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parishioners of the said parish of the said last-mentioned sums of money, did
then and there unlawfully, knowingly, deceitfully, and fraudulently, wholly
neglect and omit to insert the said last-mentioned sums of money in the said
last-mentioned account, or in any manner to account for the same, and
thereby did then and there cheat and defraud the parishioners of the said par
ish, of the said several last-mentioned sums of money, to the great damage,

I •707 ) &c. to the evil "example, &c. and against the peace, &c. And the jurors,
Fourth
count.

&c. do further present, that heretofore, to wit, from, &c. until, &c. the said
J. M. was one of the overseers of the said parish of Wrotham, in the said

county of Kent, and that at the expiration of his said last-mentioned office,
to wit, on the day and year last aforesaid, or within fourteen days afterwards,
it was the duty of him the said J. M. as being such overseer as last aforesaid,
to make a just account in writing, (amongst other things) of all sums of money

by him received and paid, for and on account of the parishioners of the said
parish, during the said time for which he was such overseer as last aforesaid,
and to verify the same by oath before one or more of his majesty's justices,

assigned, &c.; and that he the said J. M. his duty in that behalf not regard
ing, but unlawfully and unjustly contriving and intending to cheat and defraud
the parishioners of the said parish, of divers sums of money, on, &c. at, &c.
aforesaid, unlawfully, knowingly, deceitfully, and fraudulently, did make and
deliver unto the parishioners of the said parish, a certain false account in writ
ing, as and for a true, perſect, and just account, of all and singular the sum
and sums of money by him the said J. M. as such overseer as last aſoresaid
received and paid, for and on account of the parishioners of the said parish,
during the time last aſoresaid that he the said J. M. was in his said last-men
tioned office, and that he the said J. M. did then and there, to wit, on the same

day and year last aforesaid, at the parish aforesaid, in the county aforesaid,
unlawfully, knowingly, deceitfully, and fraudulently, neglect and omit to insert
and charge himself in the said last-mentioned account with the several sums
of money following, that is to say, the sum of twenty pounds, received by him
the said J. M. of and from one B. M. for and on account of the maintenance

of a certain bastard child, born in the said parish, of which he the said B. M.
was the reputed father; the sum of one pound, seven shillings, and sixpence,
received by him the said J. M. of and from one J. E.; which said last
mentioned several sums of money were, during the time that he the said
J. M. was in office as such overseer as last aforesaid, to wit, on, &c. at, &c.

aforesaid, paid by the respective persons hereinbefore last named to and re
ceived from them by the said J. M. as being such overseer as last aforesaid,
for and on account of the parishioners of the said parish, and that he the said

J. M. did then and there, to wit, on the said, &c. at, &c. aforesaid, unlaw
fully, knowingly, deceitfully, and fraudulently, falsely insert, affirm, and
charge, in the said last-mentioned account, that he the said J. M. had paid
and given for and on account of the parishioners of the said parish, during the
[*708 J time he was such overseer as last aforesaid, "to the persons next hereinafter
named, several sums of money, that is to say, that he the said J. M. had paid
Mr. J. (meaning T. J.) for G. (meaning I. G.) the sum of three pounds,
three shillings; and that he the said J. M. had paid to Mr. C. (meaning R.
C.) on account of the said parish, the sum of forty-eight pounds; and that he
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seers of the poor of the said parish, and as such overseer did then and there
receive and take into his possession for and on account of the parishioners of
the said parish, the several sums of money following, that is to say, the sum

of, &c. (stating the sums) and did keep possession thereof for and on account
of the parishioners of the said parish, from thence until, &c. to wit, at, &c.
aforesaid, and that on, &c. last aforesaid, at, &c. aforesaid, the said J. M. did

unlawfully, knowingly, deceitfully, and fraudulently, make and deliver to the
parishioners of the said parish, a certain account in writing, in which said ac
count it was the duty of the said J. M. to have inserted the said several last
mentioned sums of money, so as last aforesaid received and taken by him,
and then and there being in his possession, for and on account of the parish
ioners of the said parish, and to have accounted for the same, and that the
said J. M. did then and there, unlawfully, knowingly, deceitfully, and fraudu
lently, falsely affirm and pretend to the parishioners of the said parish (amongst
other things), that the said last-mentioned account was a true, perfect, and
just account, of all and singular sum and sums of money, received by him as
such overseer as last "aforesaid, for and on account of the parishioners of the [*706 |
said parish, during the time that he the said J. M. was in his said last-men
tioned office; whereas in truth and in fact the said last-mentioned account so

made and delivered by the said J. M. to the parishioners of the said parish as
last aforesaid, was not a true, perfect, and just account, of all and singular
sum and sums of money received by him as such overseer as last aforesaid,
for and on account of the parishioners of the said parish, during the time
that the said J. M. was in his said last-mentioned office; and whereas in truth

and in fact the said J. M. did not insert and charge himself in the said last
mentioned account with the said several last-mentioned sums of money, or
any or either of them, nor did the said J. M. then and there in any manner
account with the parishioners of the said parish for the same, but his duty in
that behalf did then and there unlawfully, knowingly, deceitfully and fraudu
lently, wholly neglect and omit, and the parishioners of the said parish of the
said several last-mentioned sums of money did then and there cheat and de
fraud, to the great damage, &c. to the evil example, &c. and against the
peace, &c. And the jurors, &c. do further present, that the said J. M. on T.
the said, &c. at the said, &c. being one of the overseers of the poor of the
said parish, as such overseer, did then and there receive and take into his pos
session, for and on account of the parishioners of the said parish, the several
sums of money following, that is to say, the sum of, &c. and that the said J.
M. on the said seventeenth day of April, in the forty-seventh year aforesaid,

at the parish aforesaid, in the county aforesaid, did unlawfully, knowingly, de
ceitfully, and ſraudulently, make and deliver to the parishioners of the said

parish, a certain account in writing, as and for a just account, amongst other
things, of all monies received by him during the time he was such overseer

as last aforesaid, for and on account of the parishioners of the said parish, in
which said last-mentioned account, it was the duty of the said J. M. to have

inserted the said several last-mentioned sums of money so as last aforesaid
received and taken by him, for and on account of the parishioners of the said
parish, and to have accounted for the same, but the said J. M. his duty in that
behalf not regarding, and contriving and intending to cheat and defraud the
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and in fact the said last-mentioned accounts so made and delivered by the said
J. M. to the parishioners of the said parish last aforesaid, was not a true,
perfect, and just account of all and singular sum and sums of money re
ceived by him as such overseer as last aforesaid, for and on account of the
parishioners of the said last-mentioned parish during the time that he the said
J. M. was in his said last-mentioned office, and whereas in truth and in fact

the said J. M. did not insert and charge himself in the said last-mentioned ac

count, with the said several last-mentioned sums of money, or any or either
of them, nor did the said J. M. then and there in any manner account with the

parishioners of the last-mentioned parish for the same, but his duty in that be
half did then and there unlawfully, knowingly, deceitfully and fraudulently,
wholly neglect and omit, and the parishioners of the said parish last aforesaid,
of the several last-mentioned sums of money, did then and there cheat and de
fraud, to the great damage, &c. to the evil example, &c. and against the peace,
Sixth count. &c.
And the jurors, &c. do ſurther present, that the said J. M. heretofore, to
wit, from the said, &c. until the said, &c. at the said, &c. was one of the over

seers of the poor of the said parish, and that on, &c. at the parish last afore
said, in the county aforesaid, the said J. M. did unlawfully, knowingly,

deceitfully and fraudulently, make and deliver to the parishioners of the
said last-mentioned parish, a certain account in writing, in which account

it was the duty of the said J. M. (amongst other things,) to insert all sums
of money which had been paid by him, for and on account of the parishion
ers, of the said last-mentioned parish, during the time he was in his said

[*710 ) last-mentioned office, and "that the said J. M. unlawfully and unjustly con
triving and intending to cheat and defraud the parishioners of the said last
mentioned parish of the several sums of money hereinafter next mentioned, on
the said, &c. in the parish last aforesaid, in the county aforesaid, unlawfully,
knowingly, deceitfully and fraudulently, did falsely insert, affirm, and charge,

in the said last-mentioned account, that he the said J. M. had paid and given
for and on account of the parishioners of the said last-mentioned parish, dur
ing the time he was such overseer as last aforesaid, to the persons next here

inafter mentioned, several sums of money, that is to say, to Mr. J. (meaning
the aforesaid T. J.) for G. (meaning the aforesaid I. G.'s) rent, the sum of
three pounds and three shillings, and that he the said J. M. had paid to Mr.
C. (meaning the said R. C.) on account of the said last-mentioned parish,
the sum of forty-eight pounds, and that he the said J. M. had given G.
(again meaning the aforesaid I. G.) on account of rent, the sum of three

pounds, and also that he the said J. M. had, during the time last aforesaid, lost
by casualties, monies of the said parishioners, to the amount of twelve pounds,
twelve shillings, and sixpence, which said several sums of money make to

gether, the sum of sixty-six pounds, fifteen shillings, and sixpence, whereas
in truth and in fact, the said J. M. had not paid to the said T. J. the said
sum of three pounds and three shillings; and whereas in truth and in fact
the said J. M. had not paid to the said R. C. the said sum of forty
eight pounds; and whereas in truth and in fact the said J. M. had not given
to the said I. G. the said sum of three pounds; and whereas in truth and in

fact the said J. M. had not, during the time last aforesaid, lost by casualties,
monies, of the said parishioners, to the amount of twelve pounds, twelve shil
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lings, and sixpence; and that by means of the premises last aforesaid, the
said J. M. did then and there, to wit, on the said ninth day of May, in the
forty-eighth year aforesaid, at the parish last aforesaid, in the county aforesaid,
unlawfully, deceitfully, and fraudulently, retain, keep, and acquire to himself
a large sum of money, to wit, the aforesaid sum of sixty-six pounds, fifteen
shillings, and sixpence, being a part of the monies which he the said J. M. as
such overseer as last aforesaid, had received, for and on account of the par

ishioners of the said last-mentioned parish, during the time he was in his said
last-mentioned office, and them the said parishioners thereof did then and
there unlawfully, unjustly, deceitfully, and fraudulently cheat and defraud, to
the great damage, &c. to the evil example, &c. and against the peace, &c.
-º-

*INDICTMENTS, &c. FOR ILLEGAL MARRIAGES, &c.

That A. B. late of, &c. clerk, after the twenty-first day of March, in the
year of our Lord one thousand seven hundred and fiſty-four, to wit, on, &c.

with force and arms at, &c. did unlawfully, knowingly, wilfully and feloniously,
solemnize matrimony between C. D. late of, &c. and one E. F., then a single
woman, without publication of banns of marriage in that behalf, and without
any licence of marriage in that behalf first had or obtained from any person
or persons having authority to grant the same, in contempt of our said lord the
king and his laws, to the evil example, &c. and also against the form of the

[*711
The 26
Geo. 2. c.
33. s. 8. for

religiously
solemnizing
matrimony
without li

cence, &c.
(a).

statute, &c.

*That T. M. late of, &c. on, &c. at, &c. with force and arms, at, &c. [*712

aforesaid, did knowingly, and wilfully, unlawfully and feloniously, cause to be
inserted in the register book of marriages, solemnize according to the rites

Against
parish
clerk, un
der 52 Geo.

of the united church of England and Ireland within the said parish, a certain 3. c. 146. s.
14, for a
entry of a matter and thing relating to marriage, that is to say, that C. L. and single felony
deceiving
M. K. were married on the
day of —, in the parish church of the said ainclergyman
to make a
[here
ex
parish by banns, and which said false entry was and is as follows.
false entry
actly copy the entry.] Whereas in truth and in fact the said C. L. and M. K. of the due
publication
were not married by banns, and whereas in truth and in fact, no banns of mar of
banns,
riage in that behalf had been published, according to the form of the statute

in such case made and provided, as he the said T. M. then and there well
knew, in contempt, &c. to the evil example, &c. against the form, &c. and
(a) See another precedent Cro. C. C. 8th edit. licence of marriage be first had and obtained from
269. This indictment is founded on the 26 Geo. 2. some person or persons having authority to grant
c. 33. s. 8, but this section of the act is now re the same, or if any person falsely pretending to be

pealed by the 4 Geo. 4. c. 76, which, however, in in holy orders shall solemnize matrimony according
its 21st section, contains the following enactment, to the rites of the church of England, every person
viz. “that if any person shall, from and after the 1st knowingly and wilfully so offending, and lawfully
November, 1823, solemnize matrimony in any other convicted thereof, shall be deemed and adjudged to
place than a church or such public chapel, where be guilty of felony, and shall be transported for the
in banns may be lawfully published, or at any oth space of fourteen years, according to the laws in
er time than between the hours of eight and twelve force for transportation of felons : provided that
in the forenoon, unless by special licence from the all prosecutions for such felony shall be commenc
archbishop of Canterbury, or shall solemnize mat cd within the space of three years after the offence

rimony without due publication of banns, unless

committed.”

-

indictments,
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when none
had been
vublished

Against a
parish
clerk, for
making
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against the peace, &c. [The second count charged him with having “per
mitted,” &c. and alleged him to be the parish clerk. Another indictment
nearly similar was drawn against the husband who had colluded with the clerk
to procure the performance of the ceremony by a false register.]

a false en

That at the time of the committing of the several offences hereinafter men
tioned, one C. L. being a bachelor and unmarried, was desirous of entering
into the marriage state with one M. K. a maiden, and also unmarried, and that

try of the
publication

T. M. late of, &c. parish clerk of St. Wollas in the same county, being an

of banns.

evil-disposed and badly-minded person, and contriving, devising and wickedly
intending to cause and procure the said C. L. and M. K. to be united in wed
lock and matrimony by unjust and unlawful means, and without the proper and
necessary publication of the banns of matrimony in that behalf, did on, &c. at,
&c. aforesaid, knowingly and wilfully insert, and cause and permit to be in

I •713

serted in the public register book of the marriages solemnized at the said
parish of St. W., a certain false entry relating to the publication of the banns
of the said marriage, then about to take place between the said C. L. and M.
K. at the said parish, and did then and there knowingly and wilfully cause,
procure, and permit the date of the publication of the said banns of marriage
to be falsely inserted and entered *in the said public register, as having taken
place in the lawful and necessary mode before the completion of the matrimo
nial ceremonies between the said C. K. and M. K. ; whereas in truth and in

fact, no lawful publication whatsoever of the said banns of marriage had ta
ken place, in contempt, &c. to the evil example, &c. against the peace, &c.
and also against the form of the statute, &c. And the jurors, &c. do further

present, that the said T. M. after the 31st day of December, 1812, to wit,
(b) This offence appears to be indictable also made, altered, forged, or counterfeited, or act or
under the act, the 26 Geo. 2. c. 33. s. 16. by which, assist in falsely making, altering, forging, or coun
“knowingly and wilfully to insert, or cause to be terfeiting any such entry in such register, or false
inserted, in the registry book of any parish or cha ly make, alter, forge, or counterfeit, or cause or
any false entry of any matter or thing rela procure to be falsely made, altered, forged, or
ing to any marriage, falsely to make, alter, forge, counterfeited, or assist in falsely making, alter
or counterfeit, or cause or procure to be falsely, ing, forging or counterfeiting any such licence of
made, altered, forged, or counterfeited, or act or as marriage as aforesaid, or utter or publish as true,
sist in falsely making, altering, forging, and coun any such ſalse, altered, forged, or counterfeited re
terfeiting any such entry in any such register, or ister as aforesaid, or a copy thereof, or any such
any such licence or marriage as therein mentioned alse, altered, forged, or counterfeited licence of
—or utter or publish as true such altered or forged marriage, knowing such register or licence of
register or licence—or wilfully to destroy, or cause marriage respectively to be false, altered, forged, or
or procure to be destroyed, any register book of counterfeited; or if any person shall, from and
marriages, or any part of such register book, with after the said 1st November, wilfully destroy, or
intent to avoid any marriage, or to subject any per cause or procure to be destroyed, any register
son to any of the penalties of that statute—is book of marriages, or any part of such register
made felony without benefit of clergy.”—The 52. book, with intent to avoid any marriage, or to sub

!.

Geo. 3. c. 146. s. 14, and 4 Geo. 4. c. 76. s. 28. be ject any person to any of the penalties of that act,
ing both the nearly the same, inflict a lighter penalty. every person so offending and being thereof law
By the latter act it is enacted," that if any per fully convicted, shall be deemed and adjudged guilty

son shall, after the 1st November, 1824, with in

of felony, and shall suffer the punishment of trans

tent to elude the force of the act, knowingly and portation for life, according to the laws in force for
wilfully insert, or cause to be inserted in the regis

the transportation of felons.”

The offences thus

try book of such parish or chapelry as there men punishable were misdemeanors at common law,
tioned, any false entry of any matter or thing re and subjected the party to severe imprisonment

.

lating to
marriage, or falsely make, alter, forge and fine, 2 Sid. 71.
or counterfeit, or cause or procure to be ſº
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on, &c. at, &c. aforesaid, did knowingly and wilfully cause and permit to be
inserted in the said public register book of marriages, solemnized at the said
parish of Saint W., in the said county of M., a certain other false entry rela
ting to the publication of the said banns of marriage, which at the time of the
committing of the said offence, was about to take place at the said parish, be
tween the said M. K. and C. L., and did then and there knowingly and wil
fully cause, procure, and permit the date of the publication of the said banns
to be falsely made and entered in the said register, in contempt of our said,
&c. to the evil example, &c. against the peace, &c. and also against the
form, &c.

-

[Commencement of information as ante, vol. ii. 6..] That at the time of Information
by the attor
the committing of the several offences hereinafter mentioned, one M. W. was new general
..
a maiden and unmarried, and was under the age of twenty-one years, that is meanor in
a
to say, of the age of fourteen years, or thereabouts, and was entitled unto a procuring
marriage
with
a
minor
very considerable personal estate, of the value of one thousand pounds and
by false al
upwards and had no father living, and was under the care and custody and legations
guardianship of S. W. of, &c. widow, her mother; and that J. T. late of, (c).
&c. being an ill-disposed person, and a person of low condition and circum
stances of life, and having little or no substance or estate, well knowing all
the premises aforesaid, but devising and intending to entice, inveigle, take,
and carry away the said M. W. from the care, custody, and guardianship of
the said S. W., her mother and guardian as aforesaid, and to possess himself
of the person, fortune, and estate of the said M. W., and to cause and procure
a marriage to be in fact had and solemnized between himself the said J. T.
and the said M. W., in a secret and clandestine manner, without publication
or proclamation of the banns of matrimony in that behalf, and without the con
sent and against the will of the said S.W. her mother and guardian *as afore [*714 j
said, and to deceive, defraud, and impose upon John, by divine providence,
Lord Archbishop of Canterbury, the worshipful Sir William Scott, knight, doc
tor of laws, master or commissary of the faculties, snd French Lawrence,
doctor of laws, then being surrogate of the said master or commissary of the

faculties, appointed to receive and take the allegations and affidavits of persons
desirous of obtaining licences for the solemnization of matrimony from the
said archbishop of Canterbury, under the seal of the office of faculties of the
said archbishop, did, on, &c. at London, to wit, at the parish of Saint Ben
edict, otherwise Saint Bennet, Paul's Wharf, in the ward of Castle Baynard,

in London aforesaid, come in his own proper person before the said French
Lawrence as such surrogate as aforesaid, and did then and there falsely, know
ingly, and deceitfully make a certain allegation and affidavit in writing, to
and before the said French Lawrence, purporting, and containing therein,
amongst other things, that the said J.T. intended to marry with the said M.
W. a spinster, aged above twenty-one years, and that he knew of no lawful im
pediment by a reason of any pre-contract, consanguinity, affinity, or any other
(c) This was the information against James been supported in this case, but it is most proba
Thompson, in 1799, drawn by Mr. Wood, and was ble that it might, l Leach, 63. An indictment for a
obtained from the crown office. It seems doubt- misdemeanor lies, see 1 Ry. & Moo. Cr. Ca. 459,
ful whether an indictment for perjury could have

714.

INDICTMENTs, &c. For of FENCEs

[Chap. XIII.

lawful means whatsoever to hinder the said intended marriage, and of the truth
of the premises the said J. T. then and there took his corporal oath, and was
sworn upon the holy gospel of God, before the said French Lawrence as such
surrogate as aforesaid, and the said J. T. then and there prayed a licence to
solemnize such marriage in the parish church of Saint Pancras aforesaid, and
then and there, in order to obtain such licence, deceitfully, advisedly, and unlaw
fully exhibited, end caused to be exhibited and to be filed, his said allegation
and affidavit in writing, in the said office of faculties of the said archbishop,
by color and pretext of which said false allegation and affidavit by him the said
J. T. in form aforesaid made and exhibited and caused to be exhibited and

filed, he the said J. T. afterwards, that is to say, on the said, &c. at, &c.
aforesaid, did fraudulently, unlawfully, and deceitfully obtain and procure a
certain licence and faculty, from and in the name of the aforesaid archbishop,
under the seal of his office of faculties aforesaid, bearing date, on, &c. for the
solemnization of matrimony in the parish church of Saint Pancras, in the
county of Middlesex, between the said J. T. and M. W. without the publica
tion or proclamation of the banns of matrimony, which said licence was then
and there granted and issued upon faith and credence given to the said false .
allegation and affidavit of the said J. T. and the said attorney-general of our
said lord the king, for our said lord the king, giveth the court here further to
understand and be informed, that the said J. T. in further prosecution of his

I •715 J wicked devices and intentions aforesaid, and to complete *and bring the same
to effect, afterwards, that is to say, on, &c. at, &c. aforesaid, for the sake and
lucre of the said estate and fortune of the said M. W., against the will and
without the consent of the said S. W. then and there being the mother and
guardian of the said M. W. as aforesaid, did wilfully, advisedly, and deceit
fully inveigle, entice, allure and persuade her, the said M. W., to contract mat
rimony with the said J. T., and thereupon then and there wickedly, unlawfully,
and by sleight, did inveigle, allure, entice, take, and carry away the said M.
W. from and out of the custody of her said mother and guardian, with in
tent to marry her the said M. W., and afterwards, that is to say, on, &c. last

mentioned, the said J. T. did wilfully, advisedly, and deceitfully, cause and
procure a marriage in fact to be had and solemnized between himself and the

Second
count.

said M. W. in the parish church of Saint Pancras, in the county of Middle
sex, to wit, at, &c. aforesaid, by color of the said licence and faculty last-men
tioned, without any lawful and sufficient publication or proclamation of the
banns of matrimony between them the said J. T. and M. W., against the will
and without the consent of the said S. W. her mother and guardian as afore
said; and the said J. T. other wrongs to the said M. W. then and there unlaw
fully, wickedly, and maliciously did, in contempt, &c. to the great disgrace
and disparagement of her the said M. W., to the great grief and disconsolation
of the friends, relations, and kindred of the said M. W., to the great fraud
and deceit of the said archbishop, and of the said master or commissary of
the faculties, and the surrogate aforesaid, to the evil example, &c. and against
the peace, &c. And the said attorney-general of our said lord the king, for
our said lord the king gives the court further to understand and be informed,
that at the time of the committing of the several offences hereinafter next
mentioned, one other M. W. was a maiden and unmarried, and was under the
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age of twenty-one years, that is to say, of the age of fourteen years, or there
abouts, and was entitled unto a very considerable personal estate, of the value
of one thousand pounds and upwards, and had no father living, and was un
der the care, custody, and guardianship of one other S. W. her mother, and
that the said J. T. being such person as aforesaid, and well knowing all the

premises last aforesaid, but devising and intending to entice, inveigle, take,
and carry away the said last-mentioned M. W. from the care, custody, and
guardianship of the said last-mentioned S. W.,her mother and guardianas afore
said, and to cause and procure a marriage to be had and solemnized between
himself the said J. T. and the said last-mentioned M. W. in a secret and clan

destine manner, without publication or proclamation of the banns of matrimo
ny in that behalf, and without the "consent and against the will of the said last [*716 J
mentioned S.W. her mother and guardian as aforesaid, and to deceive, defraud,
and impose upon the archbishop, and the said master or commissary of the
faculties, did, in order to obtain a licence for the solemnization of matrimony
between himself the said J. T. and the said last-mentioned M. W., without the

publication or proclamation of the banns of matrimony in that behalf, on, &c.
at, &c. knowingly,deceitfully,and unlawfully exhibit,and cause to be exhibited,
to the said master or commissary of the faculties, in the said office of faculties,

a certain allegation in the form of an affidavit, purporting and containing there
in, among other things, that he the said J.T. intended to marry with the said
last-mentioned M. W. a spinster, aged above twenty-one years, and that he
knew of no lawful impediment by reason of any pre-contract, consanguinity,
affinity, or any other lawful means whatsoever to hinder the said intended mar
riage, and the said J.T. then and there prayed a licence to solemnize such mar
riage in the parish church of Saint Pancras aforesaid, by color and pretext of
which said last-mentioned false allegation in writing by him the said J. T. in
form aforesaid made and exhibited, he the said J. T. afterwards, to wit, that

is to say, on, &c. at, &c. aforesaid, did fraudulently and unlawfully obtain and
procure a certain licence and faculty, from and in the name of the aforesaid

archbishop, under the seal of his office of faculties aforesaid, for the solemni
zation of matrimony in the parish church of Saint Pancras, in the county of
Middlesex, between the said J. T. and the said last-mentioned M. W., without

the publication or proclamation of the banns of matrimony, which said last
mentioned licence was then and there issued and granted, upon faith and cre
dence given to the said last-mentioned allegation of the said J. T., and the

said attorney-general of our said lord the king, for our said lord the king
giveth the court here further to understand and be informed, that the said J.T.
in further prosecution of his wicked devices and intentions last aforesaid, and
to complete and bring the same to effect, afterwards, to wit, on, & c. afore
said, at, &c. aforesaid, for the sake and lucre of the said estate and fortune of

the said last-mentioned M. W., against the will and without the consent of the
said last-mentioned S. W., then and there being the mother and guardian of
the said last-mentioned M. W. as aforesaid, did wilfully, advisedly, and de
ceitfully inveigle, entice, allure, and persuade her the said last-mentioned M.
W. to contract matrimony with the said J. T., and thereupon then and there
wickedly, unlawfully, and by sleight, did inveigle, allure, entice, take, and car
ry away the said last-mentioned M. W., from and out of the custody of her
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said mother and guardian, with intent to marry her the said last-mentioned
[•717 J M. W., and afterwards, that is to say, on, &c. last-mentioned, "the said J. T.
did wilfully, advisedly, and deceitfully cause and procure a marriage in fact
to be solemnized between himself and the said last-mentioned M. W., in the

parish church of Saint Pancras, in the county of Middlesex aforesaid, to wit,
at, &c. aforesaid, by color of the said licence and faculty last-mentioned, with
out any lawful and sufficient publication or proclamation of the banns of matri
mony between them the said J. T. and the last-mentioned M. W., against the
will and without the consent of the said last-mentioned S. W. her mother and

Third count.

guardian as aforesaid; and the said J. T. other wrongs to the said last-men
tioned M. W. did then and there unlawfully, wickedly, and maliciously bring,
in contempt, &c. [Conclusion as in first count.] And the said attorney
general of our said lord the king, for our said lord the king gives the court
here further to understand and be informed, that at the time of the committing
of the several offences hereinafter next mentioned, one other M. W. was a
maiden and unmarried, and was under the age of twenty-one years, that is to

say, of the age of fourteen years, or thereabouts, and was entitled unto a very
considerable personal estate, of the value of one thousand pounds and upwards,
and had no father living, and was under the care, government and protection

of one other S. W. her mother, and that the said J. T. being such person as
aforesaid, and well knowing all the premises last aforesaid, but devising and
intending to entice, inveigle, take, and carry away the said last-mentioned
M. W. from the care, government, and protection of the said last-mentioned
S. W. her mother as aforesaid, and to cause and procure a marriage to be had
and solemnized between himself the said J. T. and the said last-mentioned

M. W. in a secret and clandestine manner, without publication or proclama
tion of banns of matrimony in that behalf, and without the consent and against
the will of the said last-mentioned S. W. her mother as aforesaid, and to de
ceive, defraud, and impose upon the said archbishop, did, in order to obtain a
licence for the solemnization of matrimony between himself the said J.T. and

the last-mentioned M. W., without the publication or proclamation of the banns
of matrimony in that behalf, on, &c. at, &c. aforesaid, knowingly, deceitfully,
and unlawfully exhibit, and cause to be exhibited in the said office of faculties,

a certain allegation in writing in the form of an affidavit, purporting and con
taining therein, among other things, that he the said J. T. intended to marry
with the said last-mentioned M. W. a spinster, aged above twenty-one years,

and that he knew of no lawful impediment by reason of any pre-contract, con
sanguinity, affinity, or any other lawſul means whatsoever, to hinder the said
intended marriage, and the said J. T. then and there prayed a licence to so
[*718 J lemnize such "marriage in the parish church of Saint Pancras aforesaid, by
color and pretext of which said last mentioned false allegation and writing by
him the said J. T. in form aforesaid made and exhibited, he the said J. T. af.
terwards, that is to say, on, &c. aforesaid, did fraudulently and unlawfully ob
tain and procure a certain licence and faculty from and in the name of the
aforesaid archbishop, under the seal of the office of faculties aforesaid, for the

solemnization of matrimony in the parish church of Saint Pancras, in the county
of Middlesex, between the said J. T. and the said last-mentioned M. W.,

without the publication or proclamation of the banns of matrimony, which said
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last-mentioned licence was then and there issued and granted upon faith and
credence given to the said last-mentioned false allegation of the said J. T., in
contempt, &c. to the great fraud and deceit of the said archbishop, to the evil
example, &c. and against the peace, &c.
—sº

INDICTMENTS FOR BIGAMY OR POLYGAMY (A).
That Elizabeth, the wife of Augustus John Hervey, late of, &c. on, &c. be- Duchess
Against the
of
ing then married, and then the wife of the said Augustus John Hervey, with Kingston,for

force and arms, at the said parish of Saint George Hanover Square, in the "g"y(*):
(d) This indictment, on which the prisoner was wiſe shall be abroad for seven years—or being
convicted before the House of Lords, is taken from within the realm, shall be absent, and the party
ll Harg. State Tr. 100, and see other precedents, marrying again, not knowing the other to be alive
Cro. C. C. 8th edit. 80.

Stark. 435.
(C); those who have been divorced by sentence
As to the offence, see 1 Hale, 692,693, 694. in the ecclesiastical court, or whose first marriage

Hawk. b. 2. c. 42. 1 East P. C. 464 to 472, 4 has been there declare to be void (D); and those
Bla. Com. 163, 4. Burn, J. Polygamy. Williams, who were first married within the age of consent,

J. Polygamy. Dick, J. Polygamy. Bigamy is the which is ſour teen in the male, and twelve in the ſea
offence of hºving two wives living at the same time, ma'e. It seems ſrom the current of authorities,

4 Bla. Com. 163. By 4 Edw. l. c. 5. de Bigamis, that a divorce a mensa et thoro, will set the par
it was made felony in priests, without benefit of ties at liberty. Kel. 27. 3 Inst. 89. 1 Hale, 693,
clergy. But it was brºught within clergy by 1 Edw. Hawk. b. 2. c. 42. s. 5. arc. Cro. Car. 461, con
6. c. 12 s. 16. At length, by 1 Jac. 1. c. 11, it tra. And if there be a divorce a vinculo matri
was enacted, “ that iſ any person within England monii, and one of the parties appeals, a marriage,
and Wales, being married, do marry any person, while the appeal is pending, is not illegal. 3 Inst.
the former husband or wiſe being alive, every such 89. 1 Hale, 694. But where the first marriage
offence shall be felony, and the person
is in England, it is not a valid defence to prove a

º:

shall suffer death, as in cases of felony" (B). These divorce a cinculo matrimonii out of England,
words do not, however, make the offence capital, before the second marriage, founded on grounds
for by 18 Eliz. c. 7. s. 2, 3, the offender, on receiv on which a marriage cannot be dissolved a vin
ing his clergy, may be burned in the hand and im culo matrimonii in England, Russ. & Ry. C.
prisoned for a year; by 19 G. 3. c. 74. s. 3, a mod C. 237 (E). In the Duchess of Kingston's
erate fine or whipping may be substituted instead case, 'it was decided, that a sentence in the

of burning; and now, by 35 Geo. 3. c. 67, the same ecclesiastical court declaring the first marriage
penalties are to be inflicted as in case of petit lar
ceny. This last act enforces and des not repeal
the statute of James. All the exceptions, there
fore, of the older provision still continue: these ex
empt from punishment those whose husband or

invalid, is not conclusive in favor of the

º

iſ it can be shown to have been obtained by frau

and collusion. 11 Harg. St. Tr. 200. 1 Leach,
146. And though the parties are within the age
of consent at the time of the first marriage, if they

(A) [l Wheeler's Cr. C. 117; Roscoe's Dig. Cr. Ev. 227.]
(B) See 1 Russell, 187 n. (A) ; 2 Kent's Com. (2d ed.) 79, 80.]
(C) [Though the penal consequences of a second marriage do not apply in these excepted cases,
yet if the former husband or wife be living, and there be no divorce a vinculo duly pronounced, or the
first marriage has not been duly annulled, the second marriage is absolutely void, and the party mar
rying incurs the misfortune of an unlawful connection. See Fenton v. Reed, 4 Johns. R. 42; Wil
liamson v. Parisien, 1 Johns, Ch. R. 389; Kenby v. Kenby, 2 Yeates, 207 : 1 Roll. Abr. 840, pl. 2;
357, pl. 40; 360.

-

(D) [Aſter a divorce a pinculo in Massachusetts for adultery, a marriage contracted there by the
guilty party is unlawful and void. West Cambridge v. Lexington, 1 Pick. R. 506. But it is otherwise
iſ such marriage is celebrated in another State where it is permitted by the laws thereof. west Cam
bridge v. Lexington, supra; Commonwealth v. Putnam, 1 Pick. R. 136; Story's Conflict of Laws,
116, 117, unless it be obtained with the purpose of evading the provisions of the laws of Massachusetts,
by a party or parties intending after the marriage to return and reside there, in which case the mar
riage is void. Rev. Stat. 476 W 6.]
-

-

-

(E) [See Barber v. Root, 10 Mass. R. 260 ; Harding r, Alden, 9 Greenl. R., 140. If a citizen of
Massachusetts removes into another State in order to obtain a divorce from his wife, on grounds
that would not justify a divorce in Massachusetts, a decree of divorce so obtained is of no validity in the
latter State. #. v. Turner, 14 Mass. R. 227. See also Jackson v. Jackson, 1 Johns. R. 424.
Borden v. Fitch, 15 Johns. R. 121.]
Wol. III.
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said county of Middlesex, feloniously did marry and take to husband, Evlyn
Pierrepont, Duke of Kingston, (the said Augustus John Hervey, her husband,

being then alive,) against the form of the statute, &c. and against the peace,
afterwards affirm the union by their consent, it will that a prisoner was taken before the time men
be criminal to break that contract by a second mar

tioned in the commission, Fost. 12.

And the com

riage. 1 East P. C. 468. And it seems that the mon commission of gaol delivery extends only to
assuming a fictitious name upon the second mar

persons in actual custody, and yet it is never ne
cessary to aver that they were in prison. 12

riage, will not prevent the offence from being com
plete, Russ. & Ry. C. C. 109. If the first mar Mod.449. Fost. 12. The indictment must state
riage was by banns, it is no objection that the both marriages, and an averment must also be in

rties did not reside in the parish where the troduced that the former consort was alive at
anns were published and the marriage celebrated, the time of the second marriage, 1 East P. C. 469.
Russ. & Ry. C. C. 253. If the first marriage was To this statement no venue need be inserted,
beyond sea, and the second in England, the offence Stark. 62. The first narriage may be laid in the
is indictable here ; but if the second marriage was county where it actually took place, though the ve
in a ſoreign country, no legal proceedings can be nue is laid in another. Stark. 434, n. a. If the
supported, for it is that which is alone criminal. prisoner write down the names for publication of
1
692, 693. Process, post, vol. iv.
the banns, he will be precluded thereby from say
Indictment. It is provided by 1 Jac. l. c. 11. s. ing that the woman was not known by the name
1, that the venue may be laid, and the proceedings he delivered in, and that she is not rightly describ
conducted in the county where the defendant is ed by that name in the indictment, Russ. & Ry.
taken into custody, ante, vol. i. This has been C. C. 283.
construed to mean where he has been detained in
Evidence, see, in general, Stark. on Evid. part
Hut. 131. 3 Burn. Just. 24th edit. 724. iv. 1185 to 1190. 3 Burn, J. 25th edit. 726, 728.
East
P. C. 469 to 472 (A). The first and second
uss. & Ry. C. c. 48...And the provision is on
ly cumulative, for it still leaves the prosecutor at marriages must be proved, and that the parties
liberty to try in the county where the offence is were alive at the second marriage. The mere
committed,
694. But where advantage is presumption as to continuance of life, is not suffi
taken of the exception to the general rule, that cient without some positive proof of the fact, al
crimes are local by laying the venue in the county though seven years have not expired, 2 B. & A
where the prisoner was apprehended, proof must 386. A marriage, in fact, is sufficient evidence of
be given of the place where the arrest was made, the first marriage, whether celebrated here or a
or the party confined, and if a warrant was issued, broad, according to the law of that country (B).
that instrument must be produced, or the court East P. C. 465. 469. although it be voidable, pro
will have no jurisdiction to proceed, 2 Leach, 826. vided it be not absolutely void, 3 Inst. 88. Stark.
In such case also, it is said that the indictment on Evid. part iv. 1185. When the marriage is by

#.

{{...}

Y#.

should aver, the arrest in the county where the
venue is laid. 1 East P. C. 469. But this perhaps
would not, now; be considered as requisite, since
the clause has been construed to mean the county
where the defendant was imprisoned, and it suffi

ciently appears from the record, that he is brought
to the bar in the custody of the sheriff, Stark.

licence, and the party is under age at the time of
such marriage, it is necessary, on the part of the
prosecution, to give evidence of the consent re
quired by the marriage act, Russ. & Ry. C. C.
61 ; and see Id. 17. 19, as to what will he pre
sumptive evidence of inſant's marriage being
against parents' or guardians', consent. If the
marriages are proved y a person present at them,
it is not necessary to prove the registration or li

434, n. b. And there are other cases in which the
jurisdiction of the court depends upon particular
circumstances, where it is unnecessary to state cence, or ...'. & Ry. C. C. 109. And as
them in the proceedings. Thus where the crown to the proof of the marriages in general, see Stark.
issues a commission to try all persons in custody on Evidence, part iv. 938, n.
before a particular day, it is not necessary to aver

{}
º: also Roscoe's Dig. Cr. Ev. 227 et seq.]
B)

In those States where there are no statutes regulating marriage contracts, consent alone to a
contract of marriage de presenti or a contract entered into per verba de ſº followed by consum
mation makes a valid marriage. See M'Adam v. Walker, 1 Dow. 148; alrymple v. Dalrymple, 2
Haggard's R. 54, 81; Milford v. Worcester, 7 Mass. R. 48; Londonderry v. Chester, 2 N. Hamp. R.
268; Cheseldine v. Brewer, 1 Harr. & M'Hen. 152; Fenton v. Reed, 4 johns. R. 22. See also Ben
ton v. Benton, 1 Day, ll l ; Hantz v. Sealy, 6 Binn. R. 405; 2 Kent's Comm. (2d ed.) 86. A marriage
valid where contracted is valid every where. Herbert v. Herbert, 3 Phillim. Ecc. R. 55; even though
the parties went into another state for the purpose of evading the laws of their own state. Medway e.
Needham, 16 Mass. R. 157; West Cambridge v. Lexington, 1 Pick. R. 506; Commonwealth v. Put
nam, 1 Pºk. 139; Putnam v. Putnam, 8 Pick. 433. See Storv on the conflict of Laws, 100 et seq. ,

Fº Ev. 237, and cases there cited: Sneed r. Ewing, 5 J. J., Marsh. (Ken) R. 474.
But now in Massachusetts such a marriage would be void under the rev. Stat. 476 § 6.1

Roscoe's
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BIGAMY OR POLY GAMY.

&c. And the said jurors, &c. further present, that the said Elizabeth, here Second
Count.
tofore, to wit, on, &c. at, &c. by the name of Elizabeth Chudleigh, did marry
the said Augustus John Hervey, and him the said Augustus John Hervey
then and there had for her husband, and that the said Elizabeth being mar
ried, and the wife of the said Augustus John Hervey, afterwards, to wit, on,
&c. with force and arms, at the said parish of St. George Hanover *Square, I •721 J
in the said county of Middlesex, feloniously did marry and take to husband
the said Evlyn Pierrepont, Duke of Kingston, (the said Augustus John Her
vey, her former husband, being then alive,) against the form, &c. and against
the peace, &c.
That D. G. late of, &c. on, &c. at, &c. did marry one F. C. spinster,
and the said F. C. then and there had for his wife, and that the said D. G.

afterwards, to wit, on, &c. with force and arms, at, &c. aforesaid, feloniously
did marry and take to wife one H. M. R. widow, and to the said H. M. R.
was then and there married, the said F.C. his former wife being then and

Against a
man for

having two
wives at the
same time.

there living, and in full life, against the form of the statute, &c. and against
the peace, &c.
For mar

Middlesex. That W. R. late of, &c. on, &c. at, &c. did marry one F. W.
How far cohabitation an I acknowledgment, means, the same rule seems equally applicable to

.

sufficient proof in petit treason of the rela a prosºciation for bigainy, when less strictness is
tionship between husband and wiſe, will be ef. requisite, Bul. Ni. Pri. 27. 4 Burr. 2059. 1 East

fectual in a prosecution for bigamy, seems still

P. C. 472.

uncertain. 4 Burr. 2049. 1 East P. C. 470, 1.

a witness against her husband, or vice versa, for by

The first wife cannot be admitted as

See Stark. on Evid. part iv. 1185, 6. But even iſ the very scope of the prosecution, the first mar
a mere confession previous to the second marriage

riage was valid, Sir

Raym. l ; but the se

be not sufficiently strong, it has been holden, that cond may, after the first marriage has been estab
a document, purporting to be a proceeding before a lished, for no legal relationship rests between
court in Scotland, on a complaint that the first them, Bul. Ni. Pri. 287. 1 Hale P. C. 693. Any
marriage was clandestine, in which it is admitted evidence seems to be sufficient which will convince
by the defendant, and authenticated by his signa the jury that an actual marriage was completed.
ture, will be sufficient to convict him 1 East P.
roceedings on conviction. By 35 Geo. 3. c.
C. 470, 471 (A). In order to facilitate the proof of 67. s. 3, any person sentenced to be transported,
marriages in general, the 4 Gºo. 4. c. 76, s. 28, di and afterwards ſound at large before the expiration
rects that they sh ll always be celebrated in the of the sentence, may be tried either in the county
presence of two credible witnesses, besides the mi where he was originally convicted, or in that where
nister who performs the ceremony, and that inme he was taken, and in the latter case the clerk, or
diately afterwards a register shall be made in books other persons having the records of the court by
therein directed to be prepared, signed by the mi which he was ordered to be transported, shall cer
nister, the parties married, and the two witnesses tify a transcript, briefly containing the tenor and
present. The act points out the form of entry: effect of the record of the indictment, verdict, and
against him, which certificate bein
As it is not necessary in an action for criminal
conversation to call one of the subscribing witness produced to the court before whom he shall sta
es, in order to substantiate the register, but the on his trial, shall be deemed sufficient evidence of

º

identity of the parties may be proved by other all the proceedings contained in such record.
(A) [The confession of the defendant in a prosecution for bigamy is adequate evidence of marriage.
See Forney v. Hallacher, 8 Serg. & Rawle, 159;
Cayford's case, 7 Green!. R. 57; 1 Russell, 207 n. (x); Roscoe's Dig. Cr. Ev. 229, 230; People v.
Humphrey, 7 Johns. R. 314.] & Ham's Case, 2 Fairſ. 391; State v. Roswell, 6 Conn, 449; State

Commonwealth v. Murtagh, 1 Ashmead R. 272.

v. Britton, 4 M'Cord, 256; State v. Norman, 2 Dev. 222. X
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second

spinster, and her the said F. W. then and there had for his wife; and that the

wife, the
former be

said W. R. afterwards, to wit, on, &c. with force and arms, at London, &c.

ing living,
when the
offender is
tried in

aforesaid, feloniously did marry, and to wife did take one M. Y. spinster, and

the county

wife being then alive, against the form, &c. and against the peace, &c.

And

where he
was ap

the jurors, &c. do further present, that afterwards, to wit, on, &c. the

said

prehended,

W. R. at, &c. in the county of Middlesex, was apprehended and

to her the said M. Y. then and there was married, the said F. W. his former

taken for

on 1 Jac.

l. c. 11. (e).

the felony aforesaid (f).
-

INDICTMENTS RELATIVE TO PERSONAL PROPERTY,
SLAUGHTERING-HOUSES.

On 26
Geo. 3. c.
71. s. 8.

Against
the keeper
of a slaugh
ter-house,
for slaugh
tering a
horse with

out giving

That before the time of the committing the offences hereinafter mentioned,

or any of them, to wit, on, &c. at a vestry then and there held in and for the
said parish, one I. K. was in due form of law appointed inspector of the several
licensed slaughter-houses, and places kept or used in the said parish for the

purpose of slaughtering or killing any horse, mare, &c. &c. not killed for
butcher's meat. And the jurors, &c. do further present, that the said I. K.
afterwards, to wit, on, &c. at, &c. in due manner took upon himself the said

notice to the

inspector
of slaugh

office, and remained *and continued therein from thence, and until, and at,

!er-houses

&c. after the committing of the several offences hereinafter mentioned, and
still is such inspector as aforesaid. And the jurors, &c. do further present,
that S. R. late of, &c. being a person keeping a place for the purpose of
slaughtering and killing horses and other cattle, to wit, at, &c. and then and
there using and occupying the same for the purpose aforesaid, well knowing the
premises, but disregarding the statute in that case, &c. not fearing the penal
ties therein contained, with force and arms, after the 20th day of July, A. D.
1786, to wit, on, &c. at, &c. to wit, in his said place there, feloniously did
slaughter a certain horse for another purpose than for butcher's meat, i. e. for
sale for dog's meat, without giving any such notice as in and by a certain act
of parliament, made and passed in the parliament of our said lord the now

**

king, in the 26th year of his reign, intituled, &c. that is to say, without giving
notice to the said R. A. the inspector aforesaid, or any other such inspector
appointed for the said parish, notice in writing of his intention to slaughter
the same, six hours previous to his slaughtering the same, contrary to the form
of the statute, &c. to the evil, &c. and against the peace, &c. [Second

count, slaughtering a mare. Third, slaughtering a gelding. Fourth, for
slaying a horse. Fifth, for slaying a mare. Sirth, slaying a gelding.]
(e). As to the necessity for this averment, see or the slaughtering any horses, oxen, or cattle, ex
ante, 719, n.

(f) 2 Stark. 434.

cept for meat, without notice to the inspector

therein appointed, is made felony, punishable by

(8). This precedent, is from the MS. collection fine and imprisonment, whipping, or transportation
of a gentleman at the bar. By 26 Geo. 3. c. 71. s. for seven years.
8, the keeping any slaughter-house without licence,

CHAPTER XIV.
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INDICTMENTS FOR OFFENCES AGAINST THE PERSONS
OF INDIVIDUALS.

HOMICIDE (a).
—Gºe—

PRELIMINARY NOTES AS TO THE OFFENCE. MODES OF
PROSECUTION.—INDICTMENT.-FINDING
OF GRAND JU
RY.—EVIDENCE.-WERDICT.-SENTENCE
AND
PUNISH
MENT. AIDERS AND ACCESSARIES.

HOMICIDE is either justifiable, excusable, or felonious.

Felonious hom

icide is of two degrees, murder and man-slaughter; of the former offence, pe

tit treason is only an aggravated species, not differing in the circumstances
which constitute the guilt, but assuming a deeper coloring from the relation
between the deceased and the criminal.

It will be more convenient, there

fore, first to consider murder in general, and secondly, petit treason.
-Gº

MURDER AT COMMON LAW, AGAINST PRINCIPAL.
The offence. The term murder, or murther, is derived by Mr. Justice Definition.
Blackstone, from the Teutonic word Moerda, which originally imported a
hiding or concealment, and was, therefore, anciently used only for the secret [*724
killing of another by the hands of an assassin, 4 Bla. Com. 194, 5. But it
seems to be more correctly traced to the Saxon term Morth, synonymous
with Mors, to which the barbarous Latin term Murdrum and the French
Meurdre, owe their origin, Jac. Dic. Murder. The offence, as it stands at
the present day, is concisely defined by Lord Coke to be, “When a man of
sound memory, and of the age of discretion, killeth any reasonable creature in

verum natura, and under the king's peace, by malice prepense, or aforethought,
either expressed by the party, or implied by law.”
P. C. 214.

3 Inst. 47. 51.

1 East,

To constitute murder, then, these circumstances must concur—

the agent must be of sound memory and discretion—there must be an unlaw

ful killing—the sufferer must be a reasonable creature, under the king's peace,
and alive—and there must be malice, either express or implied in the slayer—

#: As to homicide in general, see 3 Inst. 47 to 57,
1 Hale, 411 to 502. Hawk, b. 1. c. 26 to c. 33. Fost.

Burn. J. Homicide.
Dick. J. Homicide.

255 to 337. , 1 East P. C. 214 to 391. Com. Dig. Bla. Com. 176 to 204.
Justices, L. M. Bac. Abr. Murder and Homicide.

Williams, J. Homicide.

Cro. C. C. 285 to 300. 4

724,
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which parts of the definition of the crime we will now proceed distinctly to
consider.

Offence.

1. The agent must be of sound memory and discretion—But this is no other
than is necessary to constitute any indictable offence. An infant within the
age of discretion is incapable of crime, Hawk. b. 1. c. 1. s. 1. But what age
shall be regarded as sufficient to render a child responsible to the law, is not
ascertained with so direct a precision. Under the age of seven years, indeed,
it seems that no circumstances of mischievous discretion can be admitted to

overthrow the strong presumption of innocence which is raised by an age so
tender, 1 Hale, 27, 8, 4 Bla. Com. 23. During the interval between seven
and fourteen, the infant is prima facie supposed to be destitute of criminal

design; but this presumption diminishes as the age increases, and even du
ring this interval of youth, may be repelled by positive evidence of vicious in
tention, 1 Hale, 27. 4 Bla. Com. 23. For a tenderness of years will not ex
cuse a maturity in crime; and the maxim, in these cases, malitia supplet atta
tem, is allowed to prevail; since the power of contracting guilt is measured
rather by the strength of the delinquent’s understanding, than by days and
years, 4 Bla. Com. 23. Thus, children of thirteen, eight, and ten years of
age, have been executed for capital offences, because they respectively mani
fested a consciousness of guilt, and a mischievous discretion or cunning, 1
Hale, 26, note 26, 27. Fost. 72, and see Dalt. J. ch. 147. After the age
of fourteen, an infant is on the same footing with those of the maturest years,
1 Hale, 25. In these cases, however, the evidence that the offender was doli
capaz, must be strong and clear beyond all doubt and contradiction, 4 Bla.

[*725 J Com. 24. (A) Madness is another "cause which may render a man incapa
ble of crime, and where it amounts to a total perversion or absence of the in
tellectual faculties, is an excuse for any enormity which may be committed
under its influence, 3 Inst. 6. But where there is only such a partial derange
ment as leaves the party free to act or to forbear in the particular case in ques
tion, or where he is guilty of the crime during a lucid interval, he will be

equally liable to punishment with those who are perfectly sane, See Earl Fer
rer's case, 17 Harg. St. Tr. 478. Where, however, the mind labors under
such a delusion, that though it discerns some objects clearly, it is totally de

ranged as to the objects of its attack, the party will be entitled to an acquittal.
See this point, and indeed the whole subject, most ably argued and explained

by Mr. Erskine, and acceded to by the court in Hadley's case, vol. v. of Ers
kine's Speeches, 1 Ridgway's ed. 1812 (B). The temporary absence of
reason produced by drunkenness, is not, in any case, a legal excuse for the
acts which it may occasion or excite, but as Lord Coke observes, “a drunk
(A) [1 Russell, 1, et seq.; 1 Wheeler Cr. C. 231 : Commonwealth v. M'Keager, 1 Ashmead R. 248;
State v. Aaron, 1 Southard R. 231 ; Word v. Commonwealth, 3 Leigh R. 743. An inſant is personally
liable to a prosecution for neglect of duty as a member of a company of militia. , Winslow v. Ander
son, 4 Mass. R. 376. An infant under the age of fourteen years may be indicted for an assault with
intent to commit a rape, although the law presumes him incapable of committing a rape, Common
wealth v. Green, 2 Pick. R. 380. Contra, Rex v. Eldershaw, 3 Carr. & Payne, 396.]

(B) [14 Amer. Jurist, 253–274; 1 Wheeler Cr. C. 48; Jackson v. Wan Dusen, 5 Johns. R. 158; 1
Russelſ, 7; et seq. Every person at the age of discretion is presumed sane unless the contrary ap
pears, 2 Stark. Ev. (new ed.) 929; Mathews on Presumption, &c. ch. 11. See also Jerry v. State,
1 Blackford R. 396.]

-
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ard) who is voluntarius damon, hath no privilege thereby, but what hurt or ill Orº".
soever he doth, his drunkenness doth aggravate it: nam omne crimen ebrietas
et incendit et detegit.” Co. Lit. 247. Plowd. 19 (A).
2. To constitute murder, there must be an actual killing. But it is not
necessary that death should be caused by direct violence: it is sufficient if
the act done apparently endangers life, and eventually proves fatal, Hawk. b.
1. c. 31. s. 4. (B). And, therefore, where a son carried his sick father
against his will, in a cold and inclement season, from one town to another, in
consequence of which he died; where a woman left a new-born child in
an orchard, covered only with leaves, in which situation it was killed by a kite;
and where parish officers removed a child from parish to parish, till it perish
ed for want of care and sustenance, they were adjudged guilty of murder, 1
Hale, 431, 2. Palm. 545. So if a prisoner die by cruelty or neglect of
the gaoler, or in legal language, “by duress of imprisonment,” the party ac
tually offending, is criminal in this degree, Fost. 321. So that where the
keeper of a place of confinement obliged a party in his custody to lodge in a
room with another infected with the small pox, by which means he took it and
died, it was holden to be wilful murder. 2 Stra. 856, Fost. 322. And, where

another person in the same office confined his prisoner in a low, damp, and
unwholesome room, without any of the common necessaries of decency and

health, so that he contracted distempers, which proved ultimately fatal, the
court came to a similar decision, 2 Ld. Raym. 1578. Fost. 322. And if a
master neglect to furnish his apprentice with sufficient food, or neglect him

when ill, so that *he dies, he will be guilty of murder. 1 Leach, 137. 2 [*726
Campb. 650. See 1 Russ. 621, where a party was convicted for such an of.
ſence, but the indictment being against husband and wife, the wife was acquit
ted, as it was not her duty to provide for the apprentice. The laying noisome
and poisonous filth at a man's door, which kills him by corrupting the air
which he breathes, amounts also to the same offence, I Hale, 432.

And it

has been said that if the owner of a dangerous animal let loose on purpose
that it may do mischief, and it kills some one while at large, he is guilty of wil

ful murder; 4 Bla. Com. 595, 197. 3 East, 595, 6. Hawk. b. 1. ch. 31. though
it has been objected that this opinion does not rest on any certain foundations,
1 Hale, 431. So if a man, knowing himself to be infected with a dangerous
distemper, maliciously puts himself in the way of others, that they may take
the infection which terminates in their death, it has been doubted to what ex

tent he is legally guilty, I Hale, 431.

It seems also to have been made a

question, whether taking away a man's life under color of the law, by falsely
A) [Roscoe's Dig. Cr. Ev. 784; 1 Russell, 7 et seq.; U. States v. Drew, 5 Mason, 28; Burroughs
v. Richman, l Green (N.J.) R. 233.

But insanity of which the remote cause is habitual drunkenness

is an excuse for an act done by the party while so insane, but not at the time under the influence of
liquor. U. States v. Drew, supra. See also, 3 Amer. Jurist, 5–20; Burnet v. State, Martin & Yer
ger, (Tenn.) R. 133; Cornwell v. State, Martin & Yerger, 147; Penn v. M Fall, Addis. R. 257.]
(B) [Penn v. Honeyman, Addis. R. 148. Where a seaman is in a state of debility and exhaustion,
and the master knowingly and maliciously compels him to go aloft, and he falls into the sea and is

drowned, it is murder; if there is no malice it is manslaughter. U. States v. Freeman, 4 Mason, 505.
Sce Rex v. Evans, 1 Russell, 426; Rex v. Squires, 1 Russell, 426.]
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accusing him of a capital offence, and supporting the charge by perjury, is not
wilful murder; but the better opinion seems to be in the negative, not because
the moral guilt of such a mode of destruction is less than that of assassina
tion itself, but because the law is unwilling to terrify its own witnesses by im
posing on them a responsibility so awful, Fost. 131. 3 Inst. 48. 4 Bla.
Com. 197. n. Chitty's edit. If a physician or surgeon give medicine to a
patient with intent to cure him of any disorder under which he labors, which
kills him, he will not be guilty of any criminal homicide, 1 Hale, 429. And
though it has been said that persons not regularly practising the art of physic,
will be chargeable with manslaughter, if they kill under pretence of curing,

the notion is justly questioned, and is most probably erroneous, 1 Hale, 429.
4 Bla. Com. 197.

Hawk. b. 1. ch. 32. s. 62. (A).

Nor is it murder to

work on the imagination, so that death ensues, or to call the feelings into
so strong an exercise as to produce a fatal malady, though such acts, if not
malicious, spring from a criminal thoughtlessness, 1 Hale, 429, 4 Bla. Com.
204, n. Chitty's edition. And in no case can a man be judged guilty of homi
cide, unless the death takes place within a year and a day after the injury to
which it is ascribed; which computation is made inclusive of the day on which
the wrong was committed, 4 Bla. Com. 197. And if the wound itself be not
mortal, but by improper applications becomes so, and terminates fatally, and
it can be clearly shown that the medicine and not the wound was the cause of
the death, the party who inflicted the latter will not be criminal, 1 Hale, 428.
But where the wound was adequate to produce death, it will be no excuse to
show that, had proper care been taken, a recovery might have been effected, 1
Hale, 428. Procuring or abetting another person to commit suicide renders
the party guilty of murder, Russ, and Ry. C. C. 523. Post, 730 (B).
[*727 J

3. The party killed must be a reasonable being, alive, and in "the king's
peace.—And therefore, to take a potion in order to produce abortion, or to
administer it to a pregnant female with the same design, or to strike her so
that the child is killed, is not murder, at common law, because it is not in
rerum natură, and the circumstance of its death cannot be ascertained with

sufficient precision; though there seems to be some doubt whether, if the
child be born alive, and afterwards die by reason of the violence it has re
ceived before its birth, it will be murder in the party who inflicted it (C).
Hawk. b. 1. c. 31. s. 17, 18. 1 Hale, 433. 3 Inst. 50. Bac. Abr. Mur
der and Homicide, B. It is, however, certain, that if a man persuade a wo
man who is with child, to destroy her offspring on its birth, and she follows
his advice, he is an accessary to murder, though the object of his malice was
(A) [If a person honestly exercising his best skill to cure a patient, kills him, whether he be a regu
Payne, 629; Commonwealth v. Thompson, 6 Mass. R. 134, unless he was guilty of criminal miscon

lar physician or surgeon or not, he is not guilty of manslaughter. Rex v. Van Butchell, 3 Carr, and

duct arising from the grossest ignorance or the most criminal inattention. Rex v. Williamson, 8 Carr.
and Payne, 635; Rex tº St. John Long,4 Carr. and Payne, 398,423; Rex v. Spiller,5 Carr. and Payne,
333; Rex v. Senior, 1 Harr. Dig. i.
(B) [Whether a person may be guilty of murder in causing the execution of another by perjury, see
1 Russell, 427 and n. (g); 10 Amer. Jurist, 261.]

(C) [Roscoe's Dig. Cr. Ev. 565 et seq., Rex v. Senior, 1 Moody C. C. 346; 1 Russell, 424, n. (1).]
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not in being at the time he contrived its destruction. 1 Hale, 433. And 9”
now by 43 Geo. 3. c. 5S. s. 1. it is a capital offence, wilfully, maliciously,
and unlawfully to cause a woman to take any deadly poison, or other noxious
and destructive substance or thing, with intent to procure miscarriage, she

then being quick with child; and see post, 797.(A). By the words “under the
king's peace,” all persons, except an alien enemy, in the actual heat of war,
seem to be included (B). And to kill even an alien enemy, except in battle,
is murder, 1 Hale, 433. And to slay an attainted criminal, without warrant,
is also murder, and his wiſe may support an appeal, 1 Hale, 433. So, though

a savage idea once prevailed, that a party outlawed of felony was “caput lu
pinum,” whom any one might destroy, it is now certain that such an officious
interference is punishable capitally, Co. Lit. 128. b. 4 Bla. Com. 325. 197.
So it is murder to shoot a person committing a misdemeanor, though he could
not otherwise have been taken, 4 Bla. Com. 201, n. Chitty's edition.
4. There must be malice either expressed or implied (C). It is this circum
stance which distinguishes murder from every other description of homicide,
especially from manslaughter, which comes nearest to it both in guilt and pun
ishment.

It is, therefore, of great importance to ascertain in what this mal

ice consists, which is by no means so simple an inquiry as at first sight it
might appear. For the legal sense of this term is not confined to a particu
lar animosity to the deceased, but extends to an evil design in general, a
wicked and corrupt motive, an intention to do evil, the event of which is fa
tal, Fost. 256.

4 Bla. Com. 198, 199, 200.

1 East P. C. 215.

See the

legal signification of the term “malice” explained, Gilb. C. L. and E. 190
to 195. It is a general rule that the law infers malice from the very fact of
killing, Fost. 255, and it therefore lies upon the defendant to disprove it (D).
Besides it may be proved on the part of the prosecutor by other facts, but
this can be only done from external circumstances, Hale P. C. 451. The
malice to be thus proved is either expressed or implied. The plainest cases
of the former are, when a deliberate intention is evinced to kill a particular
individual; which may be shown by former animosities, concerted plots, or
the nature of *the act itself, 4 Bla. Com. 199.

Within this class of cases [•728

modern duelling falls; where each party comes with a deliberate intention to
take away the life of another, or to lose his own, though frequently no actual
desire of revenge exists, but merely a deference to the prejudices of the
higher orders of society. Nor, where the conflict is deliberate, is it of any
consequence what were the merits of the original quarrel, how great the pro
(A) [Commonwealth v. Bangs, 9 Mass. R. 387. For the mode of punishing this offence in New
York, see 2 Rev. Stat. 691,.694.)
(B) | reſerence to the crime of murdering a slave, see State v. Boon, l Taylor, 246; State v.
Scott, I Ruff. R. 24; State v. Tackett, 1 Hawks, 210; Smith v. Weaver, 1 Taylor, 58; State v. Pi
ver, 2 Hayw. R. 79 ; State v. Taylor, 2 M'Cord, 483.]
{C} [Roscoe's Dig. Cr. Ev. 579 et seq.]
(P), [Pennsylvania v. Honeyman, Addis. R. 1485 Pennsylvania v. Bell, Addis. R. 161 ; Pennsylvania
v. M'Fall, Addis. R. 257; Pennsylvania v. Lewis, Addis. R. 282; State v. Zellers, 2 Halsted R.230. But
since the statute 1794 in Pennsylvania the burthen of proof of malice is on the Commonwealth. Con
monwealth v. O'Hara, before M'Kean, C. J. Wharton's Dig. 148. In Tennessee, when malice is a
necessary ingredient in constituting the crime charged, the government must prove the malicious in
tent with which the act was done. Coffee v. State, 3 Yerge's R. 283.]
Wol. III.
19
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vocation might have been, or by which party the challenge was sent; for the
subsequent deliberation renders all these circumstances immaterial, 3. Bulstr.
171 (b). And the second of the party killing, is equally implicated with his
principal, 3 East, 581. And some have supposed also the second of the de
ceased, since the fighting was upon a compact; though Lord Hale justly
thinks this opinion too severe, 1 Hale, 443. 1 East P. C. 242. 4 Bla. Com.
199. See the law of duelling fully stated, 3 East, 581 (A). But, in a varie
ty of other cases, the implication of malice supplies the place of express evi
dence. The chief of these are, when an officer of justice is killed in the
discharge of his duty, or a private person lawfully interſering to prevent
crimes—where death happens in the prosecution of some unlawful design,
and when, in heat of blood, such violence is used as the circumstances will

not mitigate into a simple felonious homicide. It is for the jury to pronounce
upon the truth of the facts as to malice, and it is for the court to decide whe

ther in point of law the fact of killing is justified, excused, or altered by these
facts, Fost. 255. Lord Raym. 1493. 2 Stra. 733.
Officers of justice are under the special protection of the law, Fost. 308 (B).
And this is not only while in the immediate discharge of their duty, but in go
ing and returning; so that if one of them be killed in proceeding to perform
his duty, in its actual exercise, or immediately afterwards, it will be murder in
all concerned, and the law will presume malice in the highest degree, Fost.
308, 9; and this privilege extends not only to officers, but all legally assist
ing them, and to private individuals whenever they are enjoined to interfere,

id: ibid. The extent of this protection will be found fully considered in the
second chapter of the first volume, in the consideration of what may properly
be done in order to arrest the offender. The only difficulty on this part of
the subject is, how far a defect in the process attempted to be executed, will
[•729 J mitigate the guilt of those who "resist it. This point will be found so amply
discussed in Fost. 310 to 322, and 1 East, P. C. 309 to 335, that any other
consideration of it here is rendered needless.

See also ante, vol. i. 44. In a

late case it was decided, that killing an officer will be murder, though he has
no warrant, and was not present when the felony was committed, but takes
the party upon a charge only, and though that charge does not in terms speci
fy all the particulars necessary to constitute the felony, Russ. & Ry. C. C.
329. In another case it was held, that the attempting illegally to arrest a
man is sufficient to reduce the killing the person making the attempt to man
slaughter, though the arrest was not actually made, and though the prisoner
had armed himself with a deadly weapon to resist such attempt if the priso
(b) The language of Ld. Coke and Mr. Justice damage doth come to him which doth overcome,
Croker, in passing sentence in this case, on the de than to him that is vanquished: his punishment is
fendant, who was the party challenged, little ac secret, inter pontem et fontem, he may find mer
cords with the feelings of all parties at the present cy; but as to the murderer, quid fecisti for him 7
day, on the subject of duels. They seem to exhaust The civil sword of justice now hangs shaking over
everytongue,
phraseand
of abhorrence
by thetongue,
Eng your head; Judicia Dei saepe sera suntcerta,”
then resort afforded
to the Latin
&c.
“O quid fecisti 2 Infelir victoria, where more
lish

(A) [See also Smith v State, 1 Yerger R. 228; 1 Russel, 443; et seq.]
(B) [Roscoe’s Dig. Cr. Ev. 611, et seq.]
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ner was in such a situation that he could not have escaped from the arrest,
and it is not necessary that he should have given warning to the person at
tempting to arrest him before he struck the blow, 1 Ryan & Moody, C. C. 80.

729
Offence.

When death ensues in the pursuit of an unlawful design, without any inten
tion to kill, it will be either murder or manslaughter, as the intended offence is
felony or only a misdemeanor, Fost. 268. Thus if a man shoot at the poultry
of another with intent merely to kill them, which is only a trespass, and slay
a man by accident, it will be manslaughter; but if he intended to seal them
when dead, which is felony, he will be guilty of murder, Kel. 117.

Fost.

258. So where the party shoots at one man and kills another, malice will be
implied as to the latter; and the felonious intent is transferred, on the same

ground, where poison is laid to destroy one person and is taken by another,
1 Hale, 466. If a medicine be given to a female to procure abortion, which
kills her, the party administering it will be guilty of her murder, 1 Hale, 429.
The same rule also applies to all confederacies to do unlawful acts, or to re
sist the course of justice; for all who unite in such design, if death ensue in

the execution of it, will be murderers, I Hale, 442, 445. But the killing
must be in prosecution of the original intent, and not merely collateral to it;
so that if several persons are engaged in a smuggling transaction, and on
being opposed by the king's, officers, one of them fires and kills an accom
plice, it will be left to the jury to say whether the firing was in furtherance of
the smuggling, or proceeded from some individual malice against the deceas
ed; and on this point the guilt or innocence of the rest will depend, Kel.
109. Where, in the course of an attempt by persons armed to remove goods
about to be taken as a distress, one of the party engaged in it, unknown,
killed a boy who was standing near, but who could not have been an object
of general vengeance, the majority of the judges held, that the affrayers at
large were not implicated in murder, though Holt and Pollexfen thought
otherwise, and there can be no doubt if it had been shown that the blow was
intended for some of those with whom the contest was continued, that all

would have been equally guilty, 1 East P. C. 258. 1 Leach, 6. But all the
parties charged with murder must be either actually engaged in the unlawful
pursuit at the time, or must have been so recently that no fresh provocation

can reasonably be supposed to have arisen, 1 Hale, 440, 444, 5. If a wo
man, in consequence of being ravished, die, the offender may be indicted for
murder, 1 Leach, 96.

Where, however, the act done is not malum in se,

but prohibited except to persons of a certain description, as shooting at game,
an unqualified person will not be more guilty iſ, in shooting, he kills a human
being, than one who is "legally authorized to sport; in both, the misfortune [*730 J
will be regarded as purely accidental, 1 Hale, 475. Fost. 259.
If a man encourages another to murder himself, and is present abetting him
while he does so, such person is guilty of murder as a principal; and if two
encourage each other to murder themselves together, and one does so, but

the other fails in the attempt, he is a principal in the murder of the other; but
if it be uncertain whether the deceased really killed himself, or whether he

730
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came to his death by accident, before the moment when he meant to destroy
himself, it will not be murder in either, Russ. & Ry. C. C. 523 (A).
Very great niceties will be found to have arisen in drawing the line between
murder and manslaughter in cases of sudden quarrel. But here it must be ob
served, that every homicide is prima facie murder (B), and will be considered
as such, until justified or excused; and, therefore, when this fact is once
established, it rests on the defendant to make out that he is justified, excused,

or his guilt reduced to manslaughter by some adequate provocation. For all
killing is taken to be both felonious and malicious, until the contrary is shown
in evidence, Fost. 255. 4 Bla. Com. 201. But where death ensues evidently
from heat of blood, on some grievous provocation, the law, indulgent to the
weakness and infirmity of our nature, reduces the offence to manslaughter.
The great distinction seems to arise from the inquiry whether the force or
weapon used by the prisoner was likely to produce death. Thus, where a
park-keeper, finding a boy stealing wood in his master's ground, bound him
to a horse's tail and beat him, on which the horse took fright and dragged him
on the ground till he died, 1 Hale, 454—where a tutor stamped on the breast
of his schollar, 4 Bla. Com. 199—where a master struck a servant with an

iron bar, Kel. 64, 5—they were respectively holden to be murderers. But
where the instrument seemed proper for correction, or for punishing a
violent insult, as where a father for some heavy offence, beat his son with a
rope, in consequence of which he died, 1 East P. C. 261 : where a man found
a trespasser on his ground and beat him till he unluckily killed him, Fost.
291 (C), and where a shepherd, being angry with his boy, threw a stake at
him, which lay near him on the ground, and killed him, 1 Leach, 378, in
notis, it was holden to be manslaughter only. And this is the ground, ac
cording to Foster, on which Rowley's case must have been decided, where
a father seeing his son return covered with blood from having been beaten
by another boy, took a staff, ran three quarters of a mile, and beat his son's
adversary with it so severely as to occasion his death; for this could never

have been palliated on such a slight provocation, unless the instrument had
been, as stated in some of the reports, merely a small wand or cudgel,
Fost. 294, 5. Ld. Raym. 1498. It seems also, that where a woman threw

a stool at her daughter-in-law, on some ground of irritation, and killed her,
she was only guilty in this degree, 1 Leach, 368. Homicide is also often
thus extenuated by the circumstance of a mutual contest arising from the
spur of the occasion, where no undue advantage is either sought or taken by
either of the parties.

See 5 Burr. 2793, and cases cited 1 East P. C. 241

[*731 J *to 246. And in this case, it is of no consequence from whom the first prov
ocation arises, 1 Hale, 456. But if one with his sword drawn makes a pass
at another whose sword is undrawn, and a combat ensues, if the former be
killed, it will only
(A)

be manslaughter in the latter, but if the latter fall, it will be

º v. Bowen, 13 Mass. R. 356; 3 Wheeler's C. R. 226.

(B) [In Pennsylvania though an unlawful killing may be presumed murder, it will not be presumed
murder in the first degree. Pennsylvania v. Lewis, Addison R. 282.]

(C) [No man has a right to defend his property (except his dwelling house,) against a meretrespass
er,by making use of a deadly weapon. State v. Zellers, 2 Halsted R. 220; "Commonwealth v. Drew,
4 Mass. R. 391; Smith's case, 3 Rogers' Rec. 77.]

a
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murder in the former, for by making the pass before his adversary's sword Orrence.
was drawn, he evinced an intention not to fight with, but to destroy him, Kel.
61. Hawk. c. 31. s. 33, 4 (c). And where a man upon occasion of some
angry words, threw a bottle at the head of his opponent and immediately drew,
and when his adversary returned the bottle, stabbed him; this was holden to
be murder in him, because he drew previous to the first aggression, Kel. 119.
2 Ld. Raym. 1489. So if two bailiffs arrest a man, and he abuse and threa
ten and strike them, and bring pistols, declaring that he will not be forced from

his house, and on high words arising between them, and on the bailiffs being
struck and provoked, they fall on him and kill him, they will be guilty of man
slaughter only, 6 Hargr. St. Tr. 195. Fost. 292, 3, 4. And where, on an af
fray in a street, a soldier ran to the combatants, and in his way a woman
struck him in the face with an iron patten and drew a great deal of blood, on
which he struck her on the breast with the pommel of his sword; and on her
running away, immediately followed and stabbed her in the back; he was hol
den to be guilty simply of felonious homicide, Fost. 292, see 5 Burr. 2794;
and where after mutual blows between the prisoner and the deceased, the
prisoner knocked down the deceased, and after he was upon the ground stamp
ed upon his stomach and belly with great force, it was held manslaughter only,
Russ. & Ry. C. C. 166. On a quarrel between a party of keel-men and sol
diers, one of the latter drew a sword to protect himself and his comrades
from the assaults of the mob, and killed a person dressed like one of the for
mer whom he mistook for one of the keel-men ; and this was held to be no

more than manslaughter, Brown's case, l Leach, 148. If A. stands with an
offensive weapon in the door-way of a room, wrongfully to prevent T. S.
from leaving it, and others from entering, and C. who has a right to the room
struggles with him to get his weapon from him, upon which D. a comrade
of A.'s stabs C., it will be murder in D. if C. dies, Russ. & Ry. C. C.
228; see a late case, where the judges entertaining doubts as to whether
the prisoner who killed another in an affray was guilty of murder, recommend
ed him to a pardon, Russ. & Ry. C. C. 43. Where, aſter mutual provoca
tion, the deceased and his opponent struggled, and in the course of the con
test the former received his mortal wounds from a knife which the latter had

previously in his hand in use, though the jury found the prisoner guilty of
murder, the judges held the conviction wrong, and recommended him for
a pardon, 1 Leach, 115. But in no case will previous provocation avail, if it
was sought for by the act of the slayer, to afford him a pretence for gratiſy
ing his own malice. Nor will it alter the case, that blows had previously been
given, if they evidently left traces of a deadly revenge, which seeks an oppor
tunity of indulging itself by provoking a second contest to cover and excuse
a deliberate attempt on the life of its object, 1 East, P. C. 239, 240.

There are some cases in which, though no actual violence be "offered, the [•732
law allows an excuse for the feelings excited by an atrocious injury. Thus if
a man find another in the act of adultery with his wife, and kills him in the

first transport of passion, he will be guilty of manslaughter only; but if, after
(e)

3.

post, 746.

is, of course, at common law. For the alterations made by the statute of stabbing, sec
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9***** time for reflection, he returns and takes his revenge, the law will regard it as
murder. For no man in a civilized state has a right to visit personal injuries
with vengeance; he is bound to appeal to the laws for redress; and it is on
this subjugation of the natural passions to the general good, that society itself
depends, Fost. 296. Whether a woman who suddenly stabs a peace officer
attempting to arrest the man with whom she cohabits, on an illegal warrant, is
guilty of murder or manslaughter, is still doubtful; though if she had been his
lawful wife, her offence would probably be softened to the latter description, 1
Leach, 206.

-

On the whole, then, though the application of the rule may be attended
with some difficulty, we may conclude, that if the provocation be light—if the
resentment be inadequate to its cause—if dangerous instruments be used un
der pretence of correction, even where correction is lawful,-or be the
provocation what it might, if time for reflection intervened—if previous
malice can be shown—if there be traces of deadly animosity from whatever
cause—the offence of homicide is murder; but, if the cause be but sudden

passion overstepping its bounds—correction well intended, though too severe
—a sudden fury blind, though fatal, the law reduces the crime to manslaugh
ter (A).
ModeofproModesonofthe
Prosecution.
A the
party
guiltyor of
be proceeded
secution.
against
inquisition of
coroner,
by homicide
indictment,may
of which
the last
is by far the most usual, as well as the most constitutional mode of prosecu
tion.

As to the duties and powers of the coroner in relation to violent deaths,

the reader may consult Com. Dig. Coroner.

Bac. Ab. Coroners.

Impey's

Office of Coroner, and Burn’s, Williams's, and Dickinson's Justice, under
that title. If, after the inquisition, an indictment be found for the same of.

fence, and the defendant be acquitted on the one, he must be arraigned on
the other, though he will be immediately discharged on pleading his former ac
quittal, 2 Hale, 61. 1 Salk. 382. But it is now the practice to try him up
on both proceedings at the same time, by which means, if he is proved inno
cent, a second trial is avoided, 1 Salk. 382. It seems better, if there is any
doubt as to the degree of the offence, to frame the indictment for wilful mur
der, because the charge may afterwards be modified according to the evidence.
And the defendant committed on such a charge, may be brought up by habeas

corpus, when, if it appears from the depositions that the homicide was either
justifiable or excusable, he may be admitted to bail; though this is a respon
sibility which justices of the peace ought not to incur, 1 East P. C. 340; so
(A) [See Roscoe's Dig. Cr. Ev. 595, et seq.; Rex v, Hayward, 6 Carr. & Payne, 157; Rex v. Ran:
kin, Russ. & Ry. C. C. 391; Commonwealth v. Drew, 4 Mass. R. 391 : State v. Zellers, 2 Halsted
º

Rep. 220; Pennsylvania v. Lewis, Addis. R. 288: Commonwealth v. Dougherty, 1 Brown's App. xviii.
Words are not, but blows are a sufficient provocation to make a homicide, manslaughter. State v.
Tackett, 1 Hawks. 210; State v. Yarborough, 1 Hawks. 78. It is not, however, every slight provoca
tion even by a blow which will have that effect. Rex. v. Lynch, 5 Carr. & Payne, 324.

In North Carolina it is held, that the homicide of a slave may be extenuated by acts on his part,
which would not present a legal provocation, if done by a white person.

State v. Tackett, Supra.

See farther on the head of provocation, Commonwealth v. Smith, cited in Wharton's Dig. 148; Penn
sylvania v. M'Fall, Addis. R. 257; Pennsylvania v. Honeyman, Addis. R. 149; Pennsylvania v. Bell,

Addis. R. 162; Commonwealth v. Green, 1 Ashmead, R. 289; Whiteford's case, 6 Rand. R. 721 ; Al
len v. State, 5 Yerger R. 453; 1 Russell, 434 et seq.]
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that he can sustain no great inconvenince from the charge being thus framed, *:::::º:
and he has this advantage, that an acquittal of murder will bar any subsequent rion.
prosecution for manslaughter, because, on the trial, had the latter appeared
in evidence, the jury might have found him guilty in this degree, 4 Co. Rep.
45, 6. 2 Hale, 246. Fost. 329; and see post, 739, as to the verdict in
murder.- The mode of prosecuting an appeal for murder was greatly favored
in ancient times, but it is now abolished by the 59 Geo. 3. c. 46. s. 1. Those
who are desirous of investigating this subject, which is connected with many

interesting features in the early history of our legislation, "will find it amply [ "733 l
discussed in Hawk. b. 2. c. 23, and 2 Inst. 314 to 321.

5 Burr. 2793 (A).

The venue. By the common law, if a mortal wound was given in one coun-º.”
ty, and the party died in another, the offender could not be indicted in either;
for a jury of the last could not inquire of the wounding in the first, nor could
the grand inquest of the former, take cognizance of the death in the latter,
Hawk. b. 2. c. 25. s. 36, and see vol. i. 178, 9, &c. But by 2 & 8 Edw. 6.
c. 24, the venue is to be laid in the county where the party dies (B). And as
the same difficulty existed in the case of accessaries who planned a murder in
one jurisdiction which was perpetrated in another, the 43 Geo. 3. c. 113. s. 5,
allows the prosecutor to indict them in which of the two he pleases. If the
stroke be in England, and the death in Wales, the indictment should be in the "
latter, and vice versa, I East P. C. 363, 4, 5. Ante, vol. i. 185. As to the
rules which regulate the venue when the offence is on the high seas or beyond
the seas, or partly on the sea and partly on land, see ante, vol. i. 186 to 189,
and Russ, & Ry. C. C. 294. [See 1 Russell, 463 n. (1).]

*

Description of the deceased, &c. If the name of the party deceased be Description
known, it should be stated, ante, vol. i. 212, 13; but there is no occasion to º,
state the addition, although, for the sake of distinction, it may sometimes
be proper, 2 Hale, 182. And if the name of the person killed cannot be

ascertained, an indictment for the murder “of a certain person to the jurors
unknown” will be valid, 2 Hale, 181. . In an indictment for the murder of a

bastard child, it was held, that the bastard was improperly described by his
mother's name, he not having gained that name by reputation, Russ. & Ry.
C. C. 358. lt is usual, but not necessary, to state the deceased as “in the
peace of God and our lord the king then and there being,” but this is not re
quisite, and, in cases where he was breaking the peace at the time, would be
improper, 2 Hale, 186. Hawk. b. 2. c. 25. s. 73. Post, 751, n. (h). In
some cases, however, this statement would prove useful, as where a British
subject was indicted under the 33 Hen. 8. c. 23, for the murder of another
British subject within the dominion of a foreign state, it was held, that this
averment was sufficient to show that the person murdered was a British sub

ject, Russ. and Ry. C. C. 294. *The terms “with force and arms” are | *734 J
said to be unnecessary, being so fully implied in the description of the vio
lence employed, Hawk. b. 2. c. 23. s. 85.
(A) [See Ashford v. Thornton, l Barn. & Ald. 405; Soaper v. Negro Tom, 1 Harr. & M'Hen. 227.]
(B) [Commonwealth v. Parker, 2 Pick. 550.]
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Description of the offence. The indictment must set forth the means by

Mirnt.

Description
of offence.

which the death was effected, and a mere statement that the defendant killed,
will not suffice, Hawk. b. 2. c. 23. s. 84. But it seems, that a sentence
in an indictment, to a certain extent ungrammatically constructed in that
part which states the manner of killing, is not a sufficient objection on which
to found a motion to arrest the judgment, if from the whole tenor of the

charge the statement be sufficiently clear to furnish an intelligible description
of the manner of committing the offence, 13 Price, 172 (A). An allegation of
one kind of death will not be supported by evidence of another essentially dif
ferent, so that if it be alleged that the murder was committed by stabbing,
and it be shown to have been by drowning or poisoning, the prisoner must be
acquitted, id. ibid (B). 2 Hale, 185. But if the act of the prisoner and the
means of death proved, agree in substance with those which are alleged, the
nature of the violence and the kind of death occasioned by it being the same,
a mere variance as to the name or kind of instrument used, will not be ma

terial, see Stark. C. L. 2d edit. 91. 1 B. & B. 473. Bulst. 87 (C). And
where the manner of the death is doubtful, it may be laid differently, in differ
ent counts so as to meet the evidence, 2 Leach, 569.

An indictment for as

saulting with a staff, is supported by evidence that the violence was offered
by a stone, 1 East. P. C. 341. And an indictment for murder, occasioned
by one description of poison, will be supported in evidence by proof of murder
by a poison of another description, 3 Campb. 75, and see 1 B. & B. 473.

And in an indictment for murder, by throwing stones at deceased, it is not
necessary to state the number of stones thrown, 13 Price, 172. It is usual,
where the death was occasioned by a blow from some instrument, to state that
the deſendant held it in his right or left hand, or in both his hands; and this
is said to be essential, 2 Hale, 185, though Mr. East says, he finds no
ground for this particularity, 1 East P. C. 341. In a late case against seve
ral defendants for murder with stones, an allegation that the stones were
“held by the defendants in their right hands,” was good, at all events, after
conviction, 13 Price, 172. The price of the instrument is also usually stated,
or else it is averred, that it is of no value, because it is forfeited as a

deodand to the crown; but this does not appear to be absolutely requisite,
2 Hale, 185.

Where the death is occasioned by actual violence, the term

struck, (formerly percussit) should always be inserted; for though some

doubts have been entertained whether it is absolutely necessary, it would be
very unsafe to omit it, Cro. Jac. 635. 1 Bulst. 184. 5 Co. 122. 2 Hale,
184, 6, 7. Hawk. b. 2. c. 23. s. 82. Formerly it was said that the indict
ment should state percussit dans, and not percussit et dedit, the blow, because
the former is not so certain; and another stroke might be intended, 1 Ld.
Raym. 145. When the death is occasioned by a wound, it should be stated
to have been mortal, nor will the want of this term be supplied by the allega
(A) [Where an indictment for murder charged that the defendant with a certain knife, &c. upon
the left breast of A. did strike, &c. and with the knife aforesaid upon “the aforesaid left breast” a
mortal wound did give, &c. judgment was arrested. State v. Carter, Cam. & Nor. 210.]

(B) [Kelly's case, 1 Moody C. C. 113 ; Thompson's case, 1 Moody C. C. 139.]
(C) [Commonwealth v. Boies, decided in Massachusetts, Norfolk county, June Term, 1829, and
cited 1 Russell, 407 n. 1 ; Maitin's case, 5 Carr. & Payne, 128.]
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tion that the deceased died in consequence of the injuries he received, 1 º
Leach, 96. Kel. 125. 2 Hale, 186 (A). It must appear from the indict
ment that the wound given was sufficient to cause the death, and for this rea-son, unless it otherwise appear, that the length and depth of the wound must be
shown ; but it is not necessary to state the length, depth, or breadth of the
wound, if it appear it contributed to the party's death, I Ry. & Moody C. C.
97–Littledale and Holroyd, justices, diss. (B). And this is not necessary
where a man is shot or run through the body with a bullet or sword, but it will
then suffice to say that the defendant struck the person killed in a certain part
of the body, and gave him there a mortal wound, penetrating in and through
the body, * because this is evidently of such a depth as to prove fatal, 5 Co. [*735 |
121, 2. Hawk. b. 2. c. 23. s. 81. acc. I I.G. Raym. 145. contra. And
where a limb is cut off, it is impossible thus to describe the injury, and there
fore in such a case it cannot be requisite, id. ibid. The precision required
where death arises from a blow or wound, is equally necessary when it was
effected by any other means. And therefore where it was alleged that the
defendant persuaded the deceased to take a poisonous mixture under pretence
-

that it was medicine, and that he “nesciens praedictum potum cum veneno fore

intoricatum, scd ſidem adhibens dictae persuasioni dicti C. D. receipit et bibet,”
the proceedings were holden insufficient, because it is not expressly stated
that he received and drank the poison : nor was the defect cured by the words
immediately following, “per quod idem A. B. immediate post receptionem

pradicti veneni pur tres horas immediate sequentes languebat et obiit,” though
no stronger implication could have arisen, 4 Co. 44. The means of death
must be stated clearly and positively, and then if the death was caused by a
stroke, the indictment should proceed to aver that the offender thereby gave
to the deceased a mortal wound or bruise of which he died; or where by poi
son, after stating how it was administered, that the party died of the poison so
taken and the sickness that arose from its operation, 1 East P. C. 343. In a
late case it was held, that a statement in the indictment that the prisoners

“with certain stones,” in and upon the deceased, cast and threw, and that they
with the said stones so cast and thrown, struck the deceased, then and there

giving him, by the casting and throwing of the said stones, a mortal wound,
&c. sufficiently shows that the death was occasioned by stones which the
prisoner threw, 1 Ry. & Moody, C. C. 5 (C). If the death proceeds from
suffocation, from the swelling up of the passage of the throat, and such swelling

proceeds from wounds occasioned by forcing something into the throat, it will
be sufficient to state in the indictment that the things were forced into the

throat and the person thereby suffocated, the process immediately causing the
suffocation, viz. the swelling, need not be stated, Russ. & Ry. C. C. 345.
On the other hand, where an infant dies in consequence of the violence with

which a rape was committed upon her, the indictment for murder was

held

(A) [see state v. Wimberly, 3 M'Cord, 190; State v. Owen, l Murphey, 452. Doubts or asionally
arise in cases of murder, whether the death has been caused by the yºu, or by the uns iſſºl and in

proper treatment of that wound. On this subject see Roscoe's Di2. Cº., Cº. 07." seq.]
(B) [State v. Owen, l Murphey, 452 : Tomlinson's.case, 6 Car. & Pyne, 370; State v. Crank, 2
Bailey, 63.]

-

(c) [white v. Commonwealth, 6 Binn. R. 179]
Wol. Ill.
20
---
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bad, because it did not state that a mortal wound was given, 1 Leach, 96. It
seems to have been supposed that this case affects the position first stated,
that there are instances in which the extent of the wound need not be shown; "

but those rest on the principle that the indictment shows with sufficient clear
ness, that the injury was capable of producing death, and here nothing of the
kind could be presumed from the facts stated on the record. For the same
reason, where death is caused by a wound or stroke, it is necessary to set
forth the part of the body to which the violence was applied, and therefore if
the indictment merely stated the wound to be near or about the breast, it would
be defective, 4 Co. 40. b. (A). And it is even said, that if the wound were

on the arm, leg, or side, it must be shown whether it was on the right or left,
or the description will be too uncertain, Hawk. b. 2 c. 23. s. 80. 1 East P.
C. 342, though this may be doubted, because it would be equally mortal on
either; nor will an uncertainty in this respect be aided by describing other
wounds with sufficient precision, if there be a general conclusion that the death
was by reason of them all; for it might have arisen chiefly from that which
[*736 ) is imperfectly described, Hawk. b. 2. c. 23. s. S0. But it is "sufficient to
state the wound to have been given in the breast, the neck, the stomach, or
even the body, 4 Co. 41. Cro. Jac. 95. 5 Co. 121. Hawk. b. 2. c. 23.
s. 80. And if a more uncertain or unintelligible description be added, it may
be rejected as surplusage, 4 Co. 41.

9 Co. 62.

Hawk. b. 2. c. 23. s. 80.

Where the indictment is for the murder of an officer, or in any case where the
circumstances are complicated, it will be unnecessary to set out any of the de
tails; but the requisites here stated will suffice, Cro. Jac. 280.
It is absolutely necessary to state that the party murdered, died of the injury
that he received ; and therefore it was held, that an indictment setting forth
the means of strangling, and then averring quá sufficatione obiit, instead of de

qué sufficatione was erroneous, 1 Rol. Rep. 137. and see the case, Russ. &
Ry. C. C. 345. Ante, 734. Where the death was caused by several poi
sons, bruises, and wounds, it may either be stated that the death arose from
them all, or that the deceased died of the first, and would otherwise have died

of the second, and that in case he had survived these, the third would have
been fatal, Hawk. b. 2. c. 23. s. S3.
Time of of

The time both of the stroke and death should be stated on the record, the

fence.

-

-

-

former, because the escheat and forfeiture of lands relate to it, the latter, in .

order that it may appear that the death took place within a year and a day
aſter the mortal injury was received, 2 Hale, 179.

Cro. Eliz. 739. 2 Inst.

Ante, vol. i. 222 (B). This may be done by stating, according to the
fact, either that he died instantly of the wound, or that he languished to a day
specified, and then died, 1 East P. C. 344 (C). If either fact occurred in
the night it should be so stated, though this would not be material in an indict

3.18.

(A) [It is sufficient to set out that a mortal bruise was inflicted on the head without stating what

part ºf the head. State v. Crank, 2 Balley, 66.]
{R} §. v. Orrel, 1 Dev. 139.
(C) [Where one is imprisoned for dangerously wounding another, so that his life is in danger, he is
to Trask,
be kept15
in Mass.
prison R.
without
v.
277.] bail until it shall pprobablyy app
appear that
at the dange
danger is over.

C onnnnonwealth

*
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ment, whatever it might in an appeal. It is not sufficient to lay the offence º:
between two specified days, or about a certain day, or on a Saint's day, of
which there are two of the same name, without an addition to distinguish them,
Hawk. b. 2. c. 23. s. 8. An impossible day, as the thirty-first day of June,
will vitiate, and leave the proceedings as if no time had been stated, Moor,
555. When the indictment states that the prisoner on a certain day assaulted
the deceased, it will not be sufficient to proceed with averring that he feloni
ously struck him, without introducing “then and there,” between the assault
and the blow. For although these words would be supplied by the natural
construction of the sentence, and would be sufficient in civil actions and in in

dictments for common batteries, a greater certainty is here required, because

the mortal stroke is so much higher an "offence than what is implied in assault- [•737 I
ing, Dyer, 69, a. 2 Hale, 80. Hawk. b. 2. c. 23. s. S8 (A). In drawing
the conclusion that so the defendant murdered, &c. if time be again expressed,
repugnancy should be carefully avoided : for if the injury was on one day and
the death on another, and the indictment concludes that so the prisoner mur
dered, &c. on the former, it will be bad, because the felony is committed when
the death occurs, and not when the cause of the death arises, 4 Co. 42.

Hawk. b. 2. c. 23. s. 88. But if the latter day be stated, no objection can
be taken, though it is said to be the best way to say generally, that so the
deſendant murdered, &c. without any repetition of time, id. ibid. Notwith
standing these niceties respecting the statement of the day, a variance in
evidence from that laid, is immaterial, 2 Inst. 318. see ante, vol. i. 224, and

books there cited. But then, if any forfeiture occurs, the jury must specially
find the day on which the offence was committed, 2 Hale, 179.
Place as well as time must be stated to the allegation both of the injury Place where
and the death, in order that it may appear that the charge is cognizable by the *i.
tribunal before which it is preferred, Cro. Eliz. 738. 2 Hale, 180. And

where the offence is begun in one county and completed in another, and the
trial had in the latter by virtue of 2 & 3 Edw. 6. c. 24, the stroke ought to

be alleged in the county where it was actually given, Hawk. b. 2. c. 23. s.
92.

1 East P. C. 343.

But not only must all the circumstances of the offence be thus precisely ...
stated, certain terms of art must be employed, or the indictment will still be used.
defective. The term feloniously is indispensable here as in all other felonies,
Cro. Eliz. 193. The offence must also be stated to have been committed

with “malice aforethought,” which we have seen enters so materially into the
definition of the offence, and which it is absolutely necessary to aver, 2 Hale,

187; nor do the words “feloniously murdered,” aid the omission, Dyer, 99,
pl. 63. The indictment must also, after stating the circumstances, draw the
conclusion that so the prisoner, the defendant, feloniously, &c. did kill and
murder, the last word being an artificial term, which it is requisite to use, id.
(A) [Under the act of North Carolina 1811, c. 6, an indictment for murder may contain sufficient to in
duce the court to proceed to judgment, if the time and place of making the assault be set forth, although

they be not repeated as to the mortal blow. State v. Cherry, 2 Murphey, 7.]
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If either of these averments be omitted, the defendant

can be found guilty of manslaughter only, and, indeed, the indictment for this
offence differs only from one of murder in this omission, id. ibid. 1 East P.

C. 345, G.

But it is not necessary to repeat the words “feloniously, and of

malice aforethought,” to every allegation; for if the assault be stated to have
been thus made, and the indictment proceed to aver that the defendant, then

[*738 ) and there struck, &c., it will be good without repeating them, *because the
acts are sufficiently connected, 4 Co. 41, b. Dyer, 69, a. Godb. 65, 6.
And where in an indictment for poisoning, it was alleged that the prisoner did

wilfully, feloniously, and of his malice aforethought, mix poison with other
ingredients, in order that they might be eaten by the deceased, it was held
that there was no occasion to add these words to the allegation of the delive
ry of the poison, 1 East P. C. 346, and see post, 792, n. where the word
jeloniously was omitted in an indictment on the 43 Geo. 3. c. 5S. and it was
held not fatal.

conclusion.

The other circumstances, and the conclusion of the indictment, do not
differ from those to be observed in other capital felonies. See ante, vol. i. c.
5 (A). In a late case on an indictment against a British subject under the
33 Hen. 8. c. 23. for the murder of another British subject abroad, the conclu
sion in the indictment that the offence was against the king's peace, was con
sidered sufficient to show that the prisoner was a British subject, Russ, &
Ry. C. C. 294.

#.

I'inding of Grand Jury.—It has been said, that iſ the grand jury consider
the crime to be manslaughter only, they may strike out the words “malicious
ly,” “ of malice aforethought,” and the conclusion charging murder, and then
find a true bill of the charge so amended, Hale, 162. Bac. Abr. In
dictment, D.

I East P. C. 347.

But this seemsvery questionable ; and it is

certain, that if, without alteration, they were to indorse the indictment “billa
vera for manslaughter,” the finding would be invalid, and might be quashed
on motion, 2 Rol. Rep. 52, 3 Bulst. 206. 1 Rol. Rep. 457, S. Cowp. 325.
And in such case, it is clearly the better course to prefer a bill for manslaugh
ter, which the jury may immediately find, 2 Hale, 162. Bac. Abr. Indictment,
A. And though the indictment may charge one with murder, and the other
with manslaughter only, yet if both are accused in the higher degree, the grand
inquest should return their finding against one for the capital, and the other
for the inferior offence; but in such case the bill will be good against the ſor
mer, and nugatory as to the latter, 3 Bulst. 306. It is indeed said, that
wherever the fact of homicide is clear, the jury should find the bill for murder,
in order to prevent the defendant from being harassed with any fresh accusa
tion; for if they throw out the bill, he may be again indicted, which can never
take place after an open acquittal, Cowp. 325. Hawk. b. 2. c. 25. s. 2.
The evi

.."

The Evidence (B).

It is said to be a good general rule, that no man should

(A) [Where an indictment for murder concludes “contrary to law” instead of contrary to the stat
ute, it is sufficient.

Hudson v. State, 1 Blackford's R. 318.

(B) [Roscoe's Dig. Cr. Ev. 582 et seq; 1 Russell, 472, 473; 2 Sark. Ev. (new ed.) 513, 526.]
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be found guilty of murder, unless the body of the deceased is found; because
instances have arisen of persons being executed for murdering others, who
have afterwards been found to be alive, 2 Hale, 290.
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Ante, vol. i. 563.

But this rule must be taken rather as a caution than as a maxim to be univer

sally observed ; for it would be easy in many cases, so to conceal a body as
to prevent it from being discovered. Indeed, in a case of supposed drowning
in the sea, an objection founded on this rule, was holden unfounded, 2 Leach,
569. And presumptive evidence must often be admitted where the crime is
necessarily secret. Sometimes, indeed, it is better "than the direct testimony [*739 |
of witnesses, because they may be influenced to commit perjury from motives
of revenge, but it is scarcely possible so to influence circumstances, as to
make them fix a conviction that a particular individual is guilty. Where the
charge is for murder of an officer in the attempt to execute a ca, sa, f. fa.,
&c. it will be sufficient to produce the writ and warrant, without showing the
judgment of the previous proceedings, Fost. 311. One class of evidence,
which is most frequently adduced in case of murder, the dying declaration of
the party killed, we have fully considered already, see ante, vol. i. 568, 9.
We have seen that it is not necessary to prove in evidence, the precise day or
place laid in the indictment, but it will suffice if the time of the death be shown
to be within a year and a day of the stroke, and the place of the death be
shown to be within the jurisdiction of the court before which the accusation
is preferred, ante, vol. i. 222, 3, to 225–200, and see further as to the evi
dence, Stark, on Evid. part in. 943 to 970, and most of the points of evidence,
may be collected from the preceding notes.
ver.
The verdict.—If upon the trial of the indictment for murder, the prisoner The
dict.
appear to the jury to be guilty of manslaughter, they may find him guilty of
the latter offence, 2 Hale, 302 (A). Where the killing be proved, but the cir

cumstances show it to have been a misfortune, or to have arisen in self-de

fence, they anciently found the special matter, and left the court to judge of
its effect; who, it is said, might give judgment for manslaughter, or even mur
der, though the jury concluded et sic per infortuniam, or sic se defendendo, 2

Hale, 302. And even if the court agreed with the jury as to the innocence of
the party accused, the verdict was recorded, and his goods forfeited, Id. ibid.

But it was long ago the practice, in cases of infancy and insanity, for the jury,
under the direction of the court, to find a verdict of acquittal, 2 Hale, 303.
Fost. 279. "And Mr. Justice Foster ably contends for the legality of the
practice of finding general verdicts of not guilty, in every case where the mind
is free from crime, and the defendant has been merely the unfortunate instru
ment of another's destruction, Fost. 271, to 289. He thinks, however, that
there are some cases in which the party has been guilty of neglect, where the
judge may properly direct a special finding, and so compel him to sue out his
pardon under the statute of Gloucester, c. 9, which by that statute he is en
titled to receive. All his personal property will, in this case, be forfeited, un
less the king, in whom it is vested, thinks proper to restore it, Fost. 289.
(A) [But not of involuntary manslaughter, Commonwealth v. Gable, 7 Serg, & Rawle, 423.]

[•740 )
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Where the jury doubt whether the facts proved amount in law to murder, they
find a special verdict, in which the facts are stated as proved, and the inſer
ence is left to the judges; who may give judgment of death if they think the

offence is murder, though malice is not stated in terms, nor the killing found
to be felonious, 9 Co. 69. Palm. 548.
The sen
tence and

punish
ment.

Sentence and Punishment. Clergy is taken away in all cases of murder
and petit treason, for accessaries before as well as principals, and lands and
goods are forfeited, and the forfeiture relates both to the stroke or other cause
of the death, 1 East P. C. 215. For the mode by which murder was ousted
of clergy, see ante, vol. i. 678, and all points respecting the sentence, the in
terval between it and the execution, with the mode of the latter, will be found
in vol. i. 704. The forfeiture is governed by the same rules which operate
in all other felonies, see ante, vol. i. Index, title Forfeiture, 727 to 737.
-º-

[*741 J

*INDICTMENTS FOR MURDER AT COMMON LAW,
AGAINST AIDERS AND ACCESSARIES.

Aiders and accessaries. The law as to what constitutes principals in the
second degree, and accessaries before and after the fact, has already been
considered in the First Wolume, see ante, vol. i. 256 to 267, and the mode of

charging them in an indictment will be ſound in vol. i. 269, 272, 3, 4. It
seems almost anomalous in law, that where several are present at a murder,
though one only gave the mortal blow, it may be charged as the act of all; or
if one be particularly accused, it will be no variance to show that the stroke
proceeded from another, 1 Hale, 437, 8. Dougl. 207, n. 8. Ante, vol. i.
259,260. If several be indicted for murder, and the jury find a special ver
dict, it is necessary, in order to affect principals in the second degree, either
to state that they were actually present in direct terms, or to show some acts
done by them from which presence can be necessarily inferred, or to allege
that they were of the same party, in the same pursuit, and under the same en

gagements, with the person by whom the crime was actually committed,
Dougl. 207 (A).
-º-

[*742 )
The 9ſ.
fence.

*PETIT TREASON.

The offence. Petit treason is only an aggravated description of murder,
Fost. 107. 324. 336 (B). All that is requisite to constitute the latter offence,
is equally necessary to complete the former; and it differs only in the rela
tions subsisting between the parties, and the obedience which is broken by the
(A) [Com. v. Knapp, 9 Pick. R. 516; Commonwealth v. Drew, 4 Mass. R. 391; Append. to Burr's
case,4 Granch R. 492; 1 Russell, 483; Roscoe's Dig. Cr. Ev. 568, 569.]
(B) [The distinction between petit treason and murder is not recognized in this country.]

Chap. XIV.] petit TREAson.

742

PRELIMINARY Notes.

Orfence.

offender. The instances in which it can be committed were reduced to
three, by 25 Edw. 3. st. 5. c. 2, though at common law they were more nu

merous. These are by a servant killing his master, a wife her husband, and
an ecclesiastical person, either secular, or regular, his superior.

A servant

who kills his master after he has left him, on malice conceived before, will

be guilty in this degree, Hale, 380. 3 Inst. 20. Under the term master, the
master's wife is held to be included, Id. ibid. A child, in murdering either
of his parents, can only be guilty of petit treason as a servant, in which capa
city, if he receive wages from them, or sustenance in return for his labor, his
crime will receive this deep coloring, Id. ibid. A wife, though divorced, a
mensá et thoro, may be guilty of petit treason in killing her husband, for the vin
culum matrimonii still subsists.

1 Hale, 381.

Nor can a woman whom a man

may have married, having a former wife living, commit petit treason by mur
dering him, unless indeed she were his servant, 1 Hale, 381. A husband
who kills his wife is not thus guilty, because no obedience is broken, which
is the foundation on which this aggravation of murder rests. A clergyman
may commit this offence by the murder of the bishop who ordained him, of
him in whose diocese his benefice lies, or of the metropolitan of such suffer
agan or diocesan bishop, 1 Hale, 381. 4 Bla. Com. 203. To constitute this
offence, there must be such malice expressed or implied as would make the
killing amount to murder, had no peculiar relation subsisted ; so that if on an
indictment for petit treason against a servant for the death of his master, it
appears to have been done on a sudden provocation, or in the heat of passion,

he may be found guilty of manslaughter only, 1 Hale, 378. There may be
accessaries to this crime both before and after the fact, as to any other felony.
Thus, if a servant murder his master by the procurement of the wiſe, he is a
principal traitor, and she an accessary to the treason: but iſ the wife had in
cited a stranger to the same deed, she could be implicated only in murder,
because the guilt of the accessary can never be of a higher kind than that of
a principal, I Hale, 279. If, however, the stranger had committed the mur

der, not only by her advice, but in her presence, so as to make her a principal
in the second degree, she would be guilty of treason and he of murder only,
1 East P. C. 35S. And if a servant and indifferent person conspire to rob
the master of the former, and in the prosecution of this design, the master be
killed in the presence of the servant, he may be indicted for petit treason, Id.
ibid. And the same rule will apply if the servant or wife, intending to kill a
stranger, kill the one the master, and the other the husband, by accident,

1 Hale, 380. These principles also apply mutatis mutandis to a clergyman
in relation to his superior.
The indictment.

-

As all petit treason includes murder, it is contended by

The indict
ment.

Lord Hale and Mr. Justice Foster, that a person guilty of the former may be
indicted for the latter, 1 Hale, 378. Fost. 325, 328. But Foster thinks it
advisable, where the prisoner is indicted for murder, and the evidence seems
to prove him criminal in the higher degree, to quash the indictment and prefer
another, because the judgment is different, and the prisoner is entitled to

thirty-five peremptory challenges. Fost. 327; and see the case of Swan and
Jeffreys, Fost. 104. And if through a mistake on the part of the prosecutor,
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the prisoner should be indicted for a common murder, and the evidence
should show that it is petit treason, it will not be advisable to direct the jury
to find a verdict of not guilty, in order to prefer another indictment, lest the

defendant should plead the acquittal, but the jury may be discharged of the
indictment for murder, and another preferred for treason, Fost. 328.

At all

events, there is no doubt that a defendant, if tried for petit treason, may be
found guilty of murder, if the indictment be properly framed ; and this not
only where the proof of the relationship fails on which the aggravation de
pends, but where the fact itself, though satisfactorily proved by circumstantial
evidence, is not supported by the testimony of two credible witnesses, 1
Leach, 457. Fost. 328. Two persons implicated in the same crime, but one as
a traitor, and the other as a murderer only, may be joined in the same indict

ment, which if it conclude, that both of them feloniously, traitorously, and of
their malice aforethought, did kill and murder the deceased, will be good for both,

reddendo singula singulis, Fost. 329.

But if they insist on their right to

challenge, they must be tried separately, as in petit treason, the defendant is
entitled to thirty-five, and, in murder, to only twenty peremptory challenges,
1 *744] Fost. 106. The *indictment for petit treason should contain all the requi
sites for one for murder, and must, in addition, charge the offence to have been
traitorously committed, 1 East P. C. 346. A former acquittal for petit trea
son is a good bar to an indictment for murder in respect to the same killing,
though it seems doubtful whether an acquittal of murder is a sufficient bar to
an indictment for petit treason : because, on the trial for petit treason, the de
ſendant might certainly be found guilty of murder, if the latter crime were
supported in evidence, but it is not so certain that, if the proof amounted to
treason, on a charge of murder, any conviction could ensue.
The evi

dence. .

The sen
tence,

The evidence. By the 1 Edw. 6. c. 12, s. 22. and 5 & 6 Edw. 6. c. 11.
s. 12, to convict a man of either high or petit treason, two witnesses in open
court, or a voluntary confession, are made requisite. These statutes were in
deed supposed to be repealed by 1 & 2 Phil. & Mary, c. 10, which directed
all prosecutions for treason to be conducted according to the course of the
common law, though the intention of that act was, no doubt, rather to extend
than diminish the privileges of the party indicted. At the present day, how
ever, it is certain that two witnesses are required to convict on every indict
ment for petit treason, 1 Leach, 457, though where these cannot be procured,
we have seen that the defendant may be convicted of murder. Radbourne's
case, Leach, 363. Ante, 743. In order to substantiate the relationship be
tween husband and wife, on an indictment against the latter for petit treason, it
is not necessary to prove the actual marriage, either by producing a copy of
the register, or by the testimony of some one present at its celebration : but it
will be sufficient to show cohabitation, and the language of both parties respect
ing each other, 1 East P. C. 377.
The sentence. Petit treason was first ousted of clergy by 23 Hen. S. c. 1,
to those who were convicted by verdict and confession; and by 25 Hen. 8.
c. 3, to those who stood mute, challenged peremptorily more than thirty-five,
or refused to answer. These acts were rendered perpetual by 32 Hen. S. c.

Chap. XIV.]
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the latter seems not quite certain, see 11 Co. 29. But the surest ground on
which clergy is taken away, is under the words “wilful murder,” in 1 Edw. 6.
since we have seen that it is only an aggravated kind of murder, and subject
in a great degree to the same rules, Fost. 330. 1 Hale, 340.

And it is under

these words only, that clergymen are excluded from the benefit of their order,
since their privileges *are expressly excepted in all previous provisions. Ac [*745 J
cesaries before the fact, as they were not named, so neither were they affect
ed, till 4 & 5 Philip & Mary placed them on a footing with principals. The
judgment against men has always been “that they be drawn to the place of
execution, and there hanged ; and women who were formerly burned, as in
other kinds of treason, now receive the same sentence, 30 Geo. 3. c. 48.

The additional severities introduced by 25 Geo. 2. c. 37, for the punishment
of murder, have been holden to apply also to petit treason, and therefore, in
every case, they now form part of the sentence, Fost. 107. For a statement
of these regulations, see ante, vol. i. 704, 5.
—cº

*MURDER ON THE STATUTE OF STABBING (A).

[*746 )

1 Jac. 1. c. 8.

The offence. The 1 Jac. 1. c. 8, was enacted at a critical period, and in The offence.
tended to remedy an immediate evil. It is said to have been directed against
a number of persons, who adopted a method of deadly revenge, by wearing a
short dagger under their clothes, which they were prepared to use on slight
provocations, and those frequently sought for by themselves, Fost. 298. Its
particular object is thus stated in the preamble, which may serve to direct us
in its construction : “To the end, that stabbing and killing men on the sudden,
done and committed by many inhumane and wicked persons, in the time of

their rage, drunkenness, hidden displeasure, or other passion of mind, may
henceforth be restrained through fear of due punishment to be inflicted on such
cruel and bloody malefactors, who heretofore have been emboldened by pre
suming on the benefit of clergy; after which, it proceeds to enact, “that ev
ery person which shall stab or thrust any person that hath not then any weapon

drawn, or that hath not then first striken the party which shall so stab or thrust,
so that the person so stabbed or thrust shall thereof die within the space of six
months then next following, although it cannot be proved that the same was
done of malice aforethought, yet the party so offending shall be excluded from
the benefit of his clergy, and suffer death as in case of wilful murder.” This
enactment is followed by a proviso, that it shall not extend to any killing se de
fendendo, by misfortune, or in any other manner than aforesaid: nor to man
slaughter, in a bond fide attempt to preserve the peace ; nor to death, happen
ing in chastisement or correction of a child or servant, when death was not in
(A) [In Virginia the ºffence of unlawful or mali ious shooting, stabbing, &c. may be cºmmitted on
he person of a negro slave by a free person under the act against those offences passed 9th Feb. 1819.
Commonwealth v. Carver, 5 Rand, R. 660.]
Vol. II.
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orrence, tended (d). This act was originally but temporary, but by 17 Car. I. c. 4. it
is with other statutes continued till some further provision be made respecting

it, and as this has never been done, it is in full force at present. It seems,
however, to be the better opinion, that it is merely declaratory of the common
law, passed to prevent the too indiscriminate compassion of juries who admit

[•747 1 ted "that to be an alleviation of homicide, which still left it murder in law, Kel.
55. 1 Hale, 456. Fost. 298. And, indeed, it seems exceedingly difficult
to discover what this act has rendered capital which was not so on general

principles; for surely it follows from the cases already considered, that where
one man stabs another who has drawn no weapon to oppose him, neither in self

defence, nor in support of public justice, it is primá facie murder. The sta
tute, indeed, dispenses with the proof of express malice, but this, we have
seen, is never requisite. At all events, the construction of this act has rendered
it almost nugatory, if ever it appeared severe. Thus the case of a husband
who takes another in the act of adultery with his wife, has been holden not to
be within it, 1 Hale, 486. Sir T. Raym. 212. So where an officer entered

violently and abruptly into a gentleman's chamber, early in the morning to ar
rest him, without telling him his errand, or using any words of arrest, and the

party ignorant of his official capacity, on the first surprise took down a sword
that hung near, and stabbed him, it was ruled manslaughter only, though the
indictment was framed on the statute, 1 Hale, 470.

Fost. 298.

And where

any blow has been struck by the deceased, the act will not aggravate the oſ
fence, though the first assault proceeded from the defendant, Sir W. Jones,
340 (e). Nor will the act affect cases of justifiable homicide, though within
its letter.

For where a man was beset by thieves in his house, who neither

struck nor had any weapon drawn, and he stabbed one of them, it was held
not within the act, Fost. 298. And where on a false alarm of thieves, the
master of the house killed one of the family by mistake, who had concealed
himself in a closet, this was only holden to be homicide by misfortune, Cro.
Car. 538.

With respect to what offences come within the words of the statute, it has
been laid down, that shooting with any kind of fire arms, or thrusting with a
staff or other blunt weapon, is intended by the terms “stab or thrust,” 1 Hale,
470. And this rule will extend to shooting with a bow or sling, or using any
instrument to produce death by incision in the hand of the party at the instant
of discharging it, but not to throwing any kind of missile instruments or sub
stances from the hand itself, so that no weapon remains in it at the time the

stroke is given, Fost. 300.

A stroke with a hammer is not stabbing within

the intent of the statute, Sir W. Jones, 432.

Kel. 131.

But in a case on

the 43 Geo. 3. c. 58, it was decided, that a striking over the face with the
sharp or claw part of a hammer, was a sufficient cutting within the act, Russ.
& Ry. C. C. 104. And so in another case on the same act, where the cut

ting was inflicted by an instrument capable of cutting, it was held to be with
(d). This last proviso is very singular: for it is to correct, and death ensues, it is murder at com
mon law, ante, 730.
(e) This case is questioned by Lord Holt, Skin.

difficult to conceive in what way stabbing could
occur in lawful correction ; and we have seen al-

ready that wherever a deadly instrument is used 668.

Chap. XIV.] stat. 1 JAc. 1. c. 8.
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in the act, though the instrument was not intended for cutting, nor ordinarily

Orr Ercr.

used to cut, but generally used to force open drawers, doors, &c. Russ.
& Ry. C. C. 78. So the person stabbed must, to bring the case within
the statute of James, have no weapon "then drawn, nor have first striken. A [*748 J
common cudgel, or other instrument fit for defence or annoyance, is holden to
be a weapon drawn within this exception, though not a small wand or cane
which could do no serious injury, 1 Hale, 470. And a sword within its scab
bard could scarcely be thus described, and yet, as Mr. Justice Foster ob
serves, there are some swords still remaining, which probably have not been
drawn since the revolution, as well fitted for attack or defence as an ordinary
cudgel, Fost. 301. Whether the word then, in this part of the act, is to be
confined to the instant of the stab, or extended to the whole of the combat,

seems still to be undetermined, and it is a question on which the judges have
been equally divided, and it seems almost equally doubtful, whether the term
“first striken,” means gave the first blow, or had struck at all previous to the
stabbing, Sir W. Jones, 340. Skin. 668. Ante, 747. Certain it is, that in
no case is any aider, abettor, or accessary, ousted of clergy by this provision,
for as they are not named in the act, the law will never presume they were
intended, 1 Hale, 468, 9. Alleyn, 44. 1 Ld. Raym. 141. Ante, vol. i.
260.

And it seems, that in indictments on this act, the main question is, af.

ter all, whether the defendant be guilty of murder at common law, or to what
degree is the killing reduced by the circumstances by which it was preceded,
Fost. 301, 2. The enactments in the 43 Geo. 3. c. 5, as to stabbing, &c.
with intent to murder, &c. will hereafter be considered, post, 788.
The Indictment. It is said to have been the former practice to prefer two
indictments, one for murder at common law, and the other for manslaughter
under the statute, that if the defendant were acquitted on the former, he
might be tried on the latter; but as we have seen nearly the same evidence
would be required to support both, it is not now the course to rely on more
than one of them, 1 Hale, 468.

Fost. 299.

The indict
ment.

*The indictment under the atat [*749 J

ute must precisely follow its language, and must state, that the prisoner did
with a sword, &c. stab the deceased, he having no weapon drawn, nor having
struck first, or he can only be found guilty of common manslaughter, and
must be admitted to his clergy, 2 Hale, 170. An indictment under the 43
Geo. 3. c. 58, for cutting J. S. was held not supported in evidence, by pro

ving wounds inflicted by stabbing, and not by cutting, Russ. & Ry. C. C.
356. It seems also, that it is necessary to state, that the deceased died with
in six months after he received the injury, or, at all events, that must appear
on the face of the proceedings, 1 East P. C. 347, 8. As, under this act,
clergy is taken away only from the individual actually stabbing, the fact must
be laid truly, and not as a murder at common law, indiscriminately as the
stroke of all, or indifferently as that of either, ante, vol. i. 260, and therefore

if one be indicted for stabbing, and two others for aiding and abetting, and it
be proved that one of the latter gave the stroke, all must be admitted to cler
gy, though they may be found guilty of manslaughter, as the two abettors

might have been, had the indictment been correct as to the principal; and see
more fully as to this, ante, vol. i. 259,260. The indictment usually con
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cludes,
contrary
to the form
of the
statute;
but isthis
is unnecessary,
no
new
offence
is created,
and only
an old
privilege
taken
away, 1 Hale, as463,
9.

Ante, vol. i. 290.

Where it is found that the prisoner has been guilty

of manslaughter at common law only, these words may be rejected as sur

-

plusage.
-º-

[*750 )
The of.

ſence, &c,

*MURDER OF ILLEGITIMATE CHILDREN.

The offence, &c. Until lately an anomalous rule of evidence existed res

pecting the murder of illegitimate children. By the 21 Jac. 1. c. 27, it is
enacted, that if any woman be delivered of a child, which iſ born alive should
by law be a bastard, and endeavor privately to conceal its death, the mother
should be deemed to have murdered it, unless she could prove that it was born

dead by the testimony of one witness.

It is unnecessary to enter on the con

struction of this statute, because it is repealed by 43 Geo. 3 c. 58, which

enacts, “that the trials of women charged with the murder of an issue of
their bodies, male or female, which being born alive, would by law be a bas

tard, shall proceed and be governed by the like rules of evidence and pre
sumption, as are by law allowed in respect of other trials of murder, provided
that it shall be lawful for the jury, by whose verdict any prisoner charged with
such murder shall be acquitted, to find, if it so appear in evidence, that she
did by secret burying or otherwise, endeavor to conceal the birth thereof;

and thereupon it shall be lawful for the court to commit such prisoner to the
common gaol, or house of correction, for any time not exceeding two years.”
It has been holden, that the liberty given to the jury by the last clause of this
act to find the defendant guilty, applies not only to a case where she is indict
td, but where she is tried on the inquisition of the coroner, 2 Leach, 1095.
-

3 Campb. 371. And see the same point determined in Rex v. Maynard,
Russ. & Ry. C. C. 240. A woman may be found guilty of concealment
within the act, though from appearances it was probable the child was still
born, and though the birth was probably known to an accomplice, Russ. &.
Ry. C. C. 336 (A). The same rules governing the formation of the indict
ment for murder will be here applicable, see ante, 733. In an indictment for
the murder of a bastard child, the bastard will be improperly described by his
mother's name, he not having gained it by reputation, Russ. & Ry. C. C.
358. [See Shean's case, 2 Carr. & Payne, 639. Smith's case, 6 Carr. &.
P. 151; Poulton's case, 5 Carr. & P. 329] (B).
—º-

INDICTMENTS FOR MURDER BY violeNT MEANs.
General

Essex, to wit (f). The jurors for our lord the king upon their oath pre

commence

(f) The venue is to be laid where the death occurred. See 2 & 3 Edw. 6. c. 24. Ante, 733, and
ante, vol. i. 179.

(A) JSee Penn, v. M'Kee, Addis. R. l ; Bayles v. Commonwealth, 2 Serg. & Rawle, 50.]
(B) ſin an indictment for fornication and bastardy, an onussion to state the sex of the child is fatal

Smmons v. Cone, 1 Rawle, 142; Commonwealth r. Pintard, 1 P. A. Brown, 56.]
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MEANS.

, in the parish of
, in the county of
laborer (h), not having the fear of God before his eyes, but being moved and
seduced by the instigation *of the devil (i), on the
day of
(k), in
sent, that A. B. late of

ment and
conclusion
of an in
dictment

for murder

year of the reign of our sovereign lord George the Third, by the (g ).
[*751 J
grace of God of the United Kingdom of Great Britain and Ireland king, de
the

fender of the Faith, with force and arms (l), at the parish of — aforesaid, in
aforesaid, in and upon one E. F. (m), in the peace of God
and our said lord the king then and there being (n), feloniously (0), wilfully,
and of his malice aforethought (p), did make an assault, and that, *&c. [here
state the means and manner of the killing, and the consequent death, according
to the facts, as in the succeeding precedents, and the general principles affect
ing which statement are considered, ante, 734, 5, 6, and then conclude thus.]
And so (q) the jurors aforesaid, upon their oath aforesaid, do say, that the
said A. B. him the said E. F. in the manner and by the means (or “in man
ner and form”) aforesaid (r), (or in the conclusion of a second or subsequent
count, “last aforesaid,”) feloniously (s), wilfully, and of his malice afore
thought (t), did kill and murder (u), against the peace of our said lord the
king, his crown and dignity.

the county of

* [Commencement as ante, 750, to the asterisk.] And that the said C. D. a [*752 J
By shooting
certain pistol of the value of five shillings (a) then and there charged with gun with
a pistol
in the bell
powder and one (y) leaden bullet, which said pistol he the said C. D. in his ...'..."”
the party
(g) See form, Cro. C. C. 8th edit. 272. 4 Bla.
(r) Some precedents allege time and place, as,
Com. Append. II. Co. Ent. 354, b. 355, a. 355, b. “then and there feloniously, &c.” see Hand. Prac. immediately
(h) As to the name and addition of the defend 422 ; but this is unnecessarv, and it seems better died (w),
ant, see ante, vol. i. 202 to 217, and ante, vol. ii. 1, to omit these words, ante, 736, 7. Hawk. b. 2. c.
23. s. 88.

(i) These words are usually inserted in indict

(s) The term “feloniously” seems essential, an

ments for murder, but they do not appear to be re te, note (o).
quisite, Barn, J. Indictment, IX. 6 East, 47.2, 473,
(t) The omission of the words “malice afore
4.

Ante, vol. i. 245.

thought” will render the indictment merely a pro

(k) A day must be stated when the assault was secution for manslaughter, ante, 737, and ante, vol,
. 243. 2 Hale, 187.
(u) The term “murder,” is essentil to an in
material, ante, 736, and ante, vol. i. 222. 224.
(l) These words are unnecessary, as the force dictment for murder, and iſ omitted, the prosecution
is implied from the nature of the offence, Hawk. b. will be merely fºr manslaughter, ante, 737, and an
2. c. 23. s. 85. Id. c. 25. s. 90, l. 2 Hale, 187. te, vol. i. 243. 2 Hale, 187. Dyer, 261, a.
Ante, 733, 4, and ante, vol. i. 240, 4.
(w) This precedent is from Hand. Prac. 421,
made, though a variance from the real time is im

(m) How to describe the party killed, see ante, and see 10 Harg. S. Tr. 139. See a similar pre
cedent, charging the bullet as “penetrating the

733, and ante, vol. i. 211, &c.
(n) This allegation is unnecessary, and if the
party deceased were breaking the peace, the aver
ment would be improper, 4 Co. 41, b. 1 East P.
C. 345. 2 Hale, 186. Ante, 733.
(o) This word must be in serici, as in case of
other felonies, Cro. Eliz. I 93. When it need not

brain.” Imp. Off. Cor. App. 476. 1 Leach, 360. and
post, 756. Shooting with a gun, 9 Harg. St. Tr.
315. 1 Leach, 360. 388, post. Shooting with a
pistol, 6 Harg. St. Tr. 195. 10 Harg. St. Tr. 139.
For shooting a constable in execution of office

737, 8.

constable of the said

like the above, only adding, after the word “as
be inserted throughout the indictment, see ante, sault,” “he the said G. L. then and there being a

parish of &c. and in the duo

(p) This allegation is absolutely necessary in a execution of his office,” which may be omitted in a
charge of murder: where manslaughter only is secºnd count. 1 Leach, 515.
meant, they are omitted, 2 Hale, 187. Ante, 737.
(r). This, though usual, does not seem requisite,
(q) As to the necessity for this statement, though 2 Hale, 185.
of a seeming conclusion from the premises, see an
(y) It does not secn necessary to state the
te, 737, and ante, vol. i. 232, 243.
number or quantity, see 13 Price, 172, Ante, 734.
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right hand then and there had and held (z), then and there (a) feloniously (b),
wilfully, and of his malice aforethought (c), did discharge and shoot off, to,
against, and upon the said A. B. ; and that the said C. D. with the leaden
bullet aſoresaid, out of the pistol aſoresaid, then and there by the force of the

gunpowder aforesaid, by the said C. D. discharged and shot off as aforesaid,
then and there feloniously, wilfully, and of his malice aforethought, did strike
(d), penetrate, and wound the said A. B. in and upon the right side of the
belly of him the said A. B. near the right hip (e) of him the said A. B., giving
to him the said A. B. then and there with the leaden bullet aforesaid, so as

aforesaid discharged and shot out of the pistol aforesaid, by force of the gun
powder aforesaid, by the said C. D., in and upon the right side of the belly of
him the said A. B. near the said right hip of him the said A. B. one mortal
wound (f) of the depth of four inches, and of the breadth of half an inch (g),
of which said mortal wound he the said A. B. then and there instantly died
(h); and so, &c. [Conclusion as ante, 751.]
[•753 ]
Another

form for

murder by
shooting
with a pis
tol, where
the part
did not die
immedi

ately (i),

*[Commencement as ante, 750, to *.] And that he the said C. D. a cer
tain pistol of the value of two shillings, then and there being charged with gun
powder and a leaden bullet, which pistol he the said C. D. in his right hand
then and there had and held, at, against, and upon him the said A. B. then
and there feloniously, wilfully, and of his malice aforethought, did discharge
and shoot off; and that he the said C. D. with the leaden bullet aforesaid, by
force of the gunpowder aforesaid, out of the said pistol by him the said C. D.
so as aforesaid discharged and shot off, him the said A. B. in and upon the
left side of the said A. B. a little under the lowest rib of the said A. B. then

and there feloniously, wilfully, and of his malice aforethought, did strike and
wound, giving to the said A. B. then and there with the leaden bullet afore
said, out of the said pistol so as aforesaid discharged and shot off, in and upon
the said left side, a little under the lowest rib of the said A. B. one mortal

wound of the breadth of one inch and depth of four inches, of which said mor
tal wound the said A. B. on and from the said, &c. until, &c. at, &c. afore
said, did languish, and languishing did live, on which said, &c. about the hour
(z). This is said to be essential, 2 Hale, 185;
(g) It is usual to state the length and depth of
but it has been observed, that there is no reason the wound, in order that it may appear adequate
1 East P. C. 341. Ante, to the production of death, 5 Co. 121,2. 2 Hale,

* an averment,

186.

Hawk. b. 2. c. 23

s. 81. but this does not

(a) Time must here be stated again, Dyer, 69, seem absolutely requisite, if it otherwise, appear
a. 2 Hale, 180. Hawk. b. 2. c. 23. s. 88.
that the wound was so adequate, ante, 734, 5.
(b) As to this word, see ante, 737, 8, 751, note Ry. & Moody C. C. 97.
-

o).

(

ta See ante, 737, and 751.

(h) It must always be stated that he died of the
injury, 2 Hale, 186. 1 Rol. Rep. 137. Ante, 736;

(d) The word “strike” should always be insert
ed where the death is caused by violence, Cro.
Jac. 635. , 1 Bulstr. 105. 5 Co. 122. 2 Hale,
184, 186, 187.

and time must be stated to the death as well as

(e) As to the description of the part where the

(i) See notes, ante, 734 to 738, 750, l. This

the stroke, which is here sufficiently stated by

the word “instantly,” 1 East P. C. 344. 2 Hale,
186.

wound or blow was given, see ante, 734, 735. 2 was the indictment against the Earl of Ferrers,
Hale, 185.
on which he was convicted, 10 Harg. St. Tr. 480,
(f) This should be averred, l Leach, 96. Kel. where see the whole of the proceedings.

125. 2 Hale, 186.
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of nine o'clock in the morning, he the said A. B., at, &c. aforesaid, of the
mortal wound aforesaid, died (k). And so, &c. [as ante, 751.]
Admiralty of England (m). The jurors for our lord the king upon their Against

oath present, that W. P. late of, &c., J. E., late of, &c., H. V. late of, &c., tº:
G. C. late of, &c. [five others of the like addition] and divers other evil-dis- **".
posed persons, (whose name to the jurors aforesaid are as yet unknown) not the º:
having the fear of God before their eyes, but being moved and "seduced by the *"...i.
instigation of the devil, on, &c. with force and arms, upon the high sea, with- *.

on

in the jurisdiction of the Admiralty of England, about the distance of half a ...'.
mile from Christchurch harbor, in the county of Southampton, in and upon ed within
W. A. then and there being in the peace of God and our said lord the king,
feloniously, wilfully, and of their malice aforethought, did make an assault,
and that the said W. P. a certain gun of the value of five shillings, then and
there charged with gunpowder and one leaden bullet, which gun he the said
W. P. in both his hands then and there had and held, then and there felonious

ly, wilfully, and of his malice aforethought, did shoot off and discharge to,
against, and upon him the said W. A. and that the said W. P. with the leaden
bullet aforesaid, out of the gun aforesaid, then and there, by force of the gun
powder aforesaid, by the said W. P. shot, discharged, and sent forth as
aforesaid, then and there feloniously, wilfully, and of his malice aforethought,
did strike, penetrate, and wound the said W. A. in and upon the right side
of the belly of him the said W. A., giving to him the said W. A. then and
there with the leaden bullet aforesaid, so as aforesaid by him the said W. P.
shot, discharged, and sent forth out of the gun aforesaid, by force of the
gunpowder aforesaid, in and upon the said right side of the belly of him the
said W. A. one mortal wound of the depth of four inches, and of the breadth
of half an inch, of which said mortal wound he the said W. A. from the said,
&c. until, &c. upon the high sea aforesaid, within the jurisdiction aforesaid, did
languish, and languishing did live, on which said, &c. upon the high sea
aforesaid, within the jurisdiction aforesaid, he the said W. A. of the mortal
wound aforesaid, died ; and that the said J. E., H. W., G. C., &c. [the names
of the other five,) and the said other persons, (whose names to the jurors
aforesaid are as yet unknown,) at the time of committing the felony and mur

der aforesaid, then and there upon the high sea aforesaid, within the jurisdic
tion aforesaid, feloniously (n), wilfully, and of their malice aforethought, were

present, aiding, helping, abetting, comforting, assisting, and maintaining the
said W. P. to kill and murder the said W. A. in manner and form afore
-

(k) This is the proper mode of description when guilty, and the principal murderer acquitted, and

time intervenes between the stroke and death, see the conviction was held valid. The indictment
ante, 736, 7.
charged the wound as " in and upon the right side
(l) From Cro. C. C. 7th ed. 707. See the case. of the head of the deceased near his right temple.”
reported, l Leach, 388, whence it appears one of
(m) As the venue must be laid where the death
the prisoners was convicted and executed.

See happened, and not where the cause of death arose,
another against principals, in the first and second the offenders were held to be properly triable at
degree, indictment against Reason and Tranter, 6 the Admiralty sessions, 1 Leach, 388. As to the
Harg. St. Tr. 195. "See the indictment against jurisdiction of the court of Admiralty, ante, sce vol.
Taylor and Shaw, l Leach, 360. Post, 756, on i. 151 to 156.
which the person charged as abettor was found
(n) See ante, 737, 8; 751, note (o).

º:

tº
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said (0): and so the jurors aforesaid, upon their oath aforesaid, do say, that the
said W. P., J. E., &c. [as before] and the said other persons, (whose names
to the jurors aforesaid are as yet unknown) then and there upon the high sea
aforesaid, within the jurisdiction aforesaid, feloniously, wilfully, and of their
[*755 | *malice aforethought, in manner and form aforesaid did kill and murder the
said W. A. against the peace of our said lord the king, his crown and dignity.
Against a

principal
in the first
and in the
second de

gree, and
aim at cessa

º,
before
the fact to a
murder, by
shooting
with a pis
tol ; where
the murder
was corn

mitted in
one county,
and the ac

cessary

procured in
another

Middlesex, to wit (q). [The assault was stated jointly by the principal in
the first and second degree, as ante, 750.] and the aforesaid R. C. with a
certain gun called a pistol, of the value of five shillings, then and there
charged with gunpowder and one leaden bullet, which gun the said R. C. in
his right hand then and there had and held in and upon the aforesaid J. T.
then and there feloniously, voluntarily, and of his malice aforethought, did
shoot off and discharge, and the aforesaid R. C. with the leaden bullet afore
said, from the gun aforesaid, then and there sent out, the aforesaid J. T. in and
upon the left part of the breast of him the said J. T. then and there feloni
ously struck, giving to the said J. T. then and there with the leaden bullet
as aforesaid, near the left pap of him the said J. T. one mortal wound of the
breadth of half an inch and depth of five inches, of which mortal wound the
aforesaid J. T. at, &c. aforesaid (r), instantly died ; and that J. I. felonious
ly, and of his forethought malice, then and there was present, aiding, assist
ing, abetting, comforting, and maintaining the aforesaid R. C. to do and com
mit the felony and murder aforesaid, in form aforesaid (s); and so the afore
said R. C. and J. C. I. the aforesaid J. T. at, &c. aforesaid, in manner and

form aforesaid, feloniously, voluntarily, and of their forethought malice, killed
and murdered, against the peace, &c.

And that one R. C. late of, &c.

esquire, not having the fear of God before his eyes, but being seduced by the
instigation of the devil, before the felony and murder aforesaid, by the afore
said R. C. and J. T. in manner and form aforesaid done and committed, that

is to say, on, &c. aforesaid, the aforesaid R. C. at the aforesaid parish of St.

Margaret, in Westminster aforesaid, in the county of Middlesex aforesaid, to
do and commit the felony and murder aforesaid, in manner and form afore

[•756 ) said, maliciously, feloniously (t), voluntarily, and of his forethought "malice,
did stir up, move, abet, counsel, and procure (u), against the peace of our
said lord the king, his crown and dignity.
(o) These prisoners being principals in the first 275.
degree, the mortal strºke night have been laid as
(q) The venue, by 2 and 3 Ed. 6 c. 24, when a

given by them all, or indifferently by any one of party is accessary in one county and the guilt is
them ; and iſ it appeared that a y one had fired
in the presence, and by the incitement of the
others, the indictment would have been supported,
3 T. R. 105. 1 Leach, 359, n. (a). Fost. 351,

perpetrated in another, may be laid in either.

425.

(s) See how to charge principals in the second
degree last precedent, and ante, vol. i. 256 to 262.

Hawk. b. 2. c. 23. s. 76. 2 Hale, 344.

also 3 Price, 145.

2 Marsh, 466, S. C.

See

See the

law as to prinº ina's in the second degree, at large,
vol. i. 256 to 262.
-

(r) Though the venue is laid where the accessa
ry proceeds, &c. the murder must be laid in the
true county, 3 Inst. 49.

(t) Ante, 737, 8.751, n. (0) 3 Price, 145. 2
Marsh. 466.

(*) It eems advisable to follow the words of 4
(p) See form, 9 Co. 116. Burn, J. Accessary.
This was the indictment against Lºrd Sanchar & 5 Ph. & M. c. 4, wººch ousts accessaries before
and his a gents, on which he was convicted and the fact of clergy, which are “command, hire, and
executed, See 9 Co. l l 7, where see a full account maintain,” but this is not absolutely requisite,
of the proceedings. See the law of accessaries, Andr. 195.
how to proceed against them, ante, vol. i. 261 to

Chap. XIV.]
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[Commencement as ante, 750, to the *—charging the assault as made by by
Forshooting
murder
both defendants.] And that the said J. T. a certain gun called a carbine, of jain twº,
the value of ten pounds, then and there charged with gunpowder and a leaden º in
bullet, which such gun he the said J. T. in both his hands then and there had "...”.”
and held at and against the said S. G., then and there feloniously, wilfully,
and of his malice aforethought, did shoot off and discharge, and that the said : Alſº,

£º

J. T. with the leaden bullet aforesaid, by means of shooting off and discharg-

as

º

ing the said gun so loaded, to, at, and against the said S. G. as aforesaid, did
then and there feloniously, wilfully, and of his malice aforethought, strike, pen
etrate, and wound the said S. G. in and upon the right side of the head of him
the said S. G. near his right temple, giving to him the said S. G. then and
there with the leaden bullet aforesaid, by means of shooting off and discharg
ing the said gun so loaded, to, at, and against the said S. G. and by such
striking, penetrating, and wounding the said S. G. as aforesaid, one mortal
wound in and through the head of him the said S.G., of which said mortal wound
the said S. G. did then and there instantly die; and that the said A. S. then and
there feloniously (z), wilfully, and of his malice aforethought was present, aid
ing, helping, abetting, comforting, assisting, and maintaining the said J.T. in
the felony and murder aforesaid, in manner and form aforesaid to do and com
mit; and so, &c. [as ante, 751, stating that both defendants murdered, &c.]
-“e Oe

INDICTMENTS FOR MURDER BY STABBING AND
CUTTING.

[Commencement as ante, 750, to the asterisk.]
-

-

And that the said P. H. Indictment
at common

-

-

with a certain drawn sword made of iron and steel, of the value of five shil-law, for

lings, which he the said P. H. in his right hand then and there had and held, "...'.
him the said S. C. in *and upon the left side of the belly of him the said S. with
..."
a
C. then and there feloniously (z), wilfully, and of his malice aforethought, did belly
wºrd(y).
in the
strike, thrust, stab, and penetrate, giving unto the said S. C. then and there, I -75; J
-

-

-

-

-

with the sword drawn as aforesaid, in and upon the leſt side of the belly of him

the said S. C. one mortal wound of the breadth of one inch, and the depth of
nine inches (a); of which said mortal wound he the said S. C. at, &c. afore
said, from the said, &c. until, &c. did languish, and languishing did live, on
which said, &c. the said S.C. at, &c. aforesaid, of the said mortal wound did

die; and so, &c. [Conclusion as ante, 751.]
-

[Commencement as ante, 750, to the asterisk.] And that he the said A. S.
By sº
; , bing with
-

-

-

-

-

-

with a certain knife of the value of sixpence, which the said A. S. in his
(w) This was the indictment against Taylor
and Shaw, on which the latter was convicted, but
the former acquitted. The judges held the conviction valid, but Shaw received a pardon, l Leach,
360

Id. 195 7. Id. 647. 9 Id. 14. 10 Id. 519. Co.
Ent. 354, b. 355 And see next precedent, and the
indictment under the statute of stabbing, post, 782,
788.
(z) As to this see ante, 737, 738.
Ante, 737, 8, 751. 3 Price, 145. 2 Marsh.
(a) As to the necessity of stating the length, &c.

(*)
of the wound, See ante, 734, 752, n. (g). See a
(s) From 4 Blac.com. Appendix, 11. See simi- precedent without it, held good, 1 Ry. & Moody
lar precedents, 4 Harg. St. Tr. 513. 5 Id. 143. 1
Wol. III.
22

C. C. 97.

[Chap. XIV.
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a knife

right hand then and there had and held, the said J. M. in and upon the leſt
side of the belly, between the short ribs of him the said J. M. then and there
feloniously, wilfully, and of his malice aforethought, did strike and thrust,

(b).

giving to the said J. M. then and there with the knife aforesaid, in and upon
the aforesaid left side of the belly, between the short ribs of him the said J.
M. one mortal wound of the breadth of three inches and of the depth of six

inches (c), of which said mortal wound he the said J. M. then and there in
stantly died; and so, &c. [as ante, 571, or if he languished, as ante, 753.]

º: .*

[Commencement as ante, 750, to the asterisk.] And that the said A. B. with

the throat ;

ºne ºne' a certain case knife made of iron and steel, of the value of sixpence, which
tººls she the said A. B. then and there had and held in her right hand, the throat

º or gullet of him the said C. B. feloniously, wilfully, and of her malice afore
from the pa- thought, did strike and cut; and that the said A. B. with the case knife afore
º

said, by the striking and cutting aforesaid, did then and there give unto him.

... *... the said C. B. in and upon the said throat or gullet of him the said C. B. one
* (*) mortal wound of the length of three inches, and depth of one inch, of which
said mortal wound he the said C. B. from the said, &c. to, &c. at, &c. aforesaid,

and also at the parish of St. Mary Matsellon otherwise Whitechapel, in the
same co ºn v. to wit, in the London Hospital there situate, did languish, and .

languishing did live; on which said, &c. in the year aforesaid, he the said C.
B. in the hospital aforesaid, at the parish of Saint Mary Matsellon otherwise
Whitechapel, in the county aſoresaid, of the mortal wound aſoresaid did die;

and so, &c. [as ante, 751.]
[•75s

*: º
(e)..

-

*[Commencement as ante, 750, to the asterisk J

And that the said J. M. a

certain large knife made of iron and steel, of the value of sixpence, which he

the said J. M. then and there had and held in his right hand, at, and against
him the said A. B. then and there feloniously, wilfully, and of malice afore

thought, did cast and throw, and him the said A. B. with the knife aforesaid
so cast and thrown as aforesaid, then and there feloniously, wilfully, and of
malice aforethought, did strike and stab, and that the said J. M. with the knife

aforesaid, so cast and thrown as aforesaid, in and upon the left side of the
body of him the said A. B. near the groin, then and there feloniously, wilful
ly, and of his malice aforethought, did strike and stab; and that the said J.
M. with the knife aforesaid, so cast and thrown as aſoresaid, did then and

there, feloniously, wilfully, and of his malice aforethought, give unto him the
said A. B. in and upon the said left side of him the said A. B. near the groin,
one mortal wound of the breadth of one inch and depth of two inches, of

which said mortal wound he the said A. B. then and there instantly died; and
so, &c. [as ante, 751.]
(b) From Cro. C. C. Sth ed. 273.

{} Supra, note (d).
d) From Imp. Off. Cor. Appendix, 474, 3d ed.

-

()
ed.

From Imp. Off. Coroner, Appendix, 486, 3d
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INDICTMENTS FOR MURDER BY WIOLENT MEANS.
BY STRIKING AND BEATING.

[Commencement as ante, 750, to the asterisk.] And that the said C. D. a aBystone
casting
certain stone (g) of no value, which he the said C. D. in his right hand then (f).
and there had and held, in and upon the right side of the head, near the right
temple of him the said A. B. then and there feloniously (h), wilfully and of
his malice aforethought did cast and throw, and that the said C. D. with the
stone aforesaid, so as aforesaid cast and thrown, the aforesaid A. B. in and

upon the right side of the head near the right temple of him the said A. B.
then and there feloniously, wilfully, and of his malice aforethought, did strike,
penetrate, and wound; giving to the said A. B. by the casting and throwing

of the stone aforesaid, in and upon the right side of the head near the right
temple of him the said A. B. one mortal wound, of the length of one inch, and
of the depth of one inch, of which said mortal wound the said A. B. did then
and there instantly die. And so, &c. [as ante, 751.]
*Admiralty of England (k), to wit. The jurors, &c. that George Hind [*759 |
Indictment
marsh, late of, &c. mariner, not having the fear of God before his eyes, but at the Ad
miraltv ses
being moved and seduced by the instigation of the devil, on, &c. with force sions
for
murder.
and arms upon the high sea, within the jurisdiction of the admiralty of Eng First count,
land, to wit, about the distance of one league from Annamaboe, on the coast by striking
with a piece
of Africa, in and upon one S. B. C. then and there being on board of a cer of
wood.
Second
tain sloop, called Eolus, and in the peace of God, and our said lord the king, count,
by

feloniously, wilfully, and of his malice aforethought, did make an assault ".

throwing

And that the said G. H. then and there, with force and arms, and with a cer

overboard
and drown

tain large piece of wood of the value of one penny, which he the said G. H.

ing (i).

then and there had and held, in the right hand of him the said G. H., him the

said S. B. C. in and upon the head of him the sail S. B. C. feloniously, wil
fully, and of his malice aforethough, did strike and beat, giving him the said
S. B. C. by such striking and beating, &c. divers mortal bruises and contu
sions, in and upon the head, &c. of which said mortal bruises and contusions,
he the sad S. B. C. did instantly die.

And so, &c. [as ante, 751, to the end]

—ſas in firstcount to the "..] And that the said G.

H. then and there, &c.

Second
count.

with force and arms, feloniously, wilfully, and of his malice aforethought, did
cast and throw the said S. B. C. from and out of the said sloop called the
Eolus, into the high seas there, by means of which said casting and throwing

of him the saids. B. C. from and out of the said sloop, into the high seas
(i) This was the indictment against Hindmarsh,
(f) see other precedents, Cro. C. C. 272. See
precedents held good in 1 Ry. & Moody, C. Ç. on which he was convicted. An objection was
taken,
that as the body was not ſound it would be
5. 13 Price, 172 ; see the notes, ante, 734. 750,
contrary to the rule laid down by Lord Hale, to
l
(g) Where the death is caused by casting sev convict, as the party m ht be alive, ºut this was
eral stones, so state it ; but it is not necessary to over-rule I, and on strong circumstantial evidence,
state the number of stones, 13 Price, 172, where the prisoner was found guilty, and executed pursu
see an indictment against several for murdering a ant to his sentence, 2 Leach,569, and ante, 788, 9t
and see next precedent.
party by casting stones;
(k) See ante, 753.
(h). As to this word, see ante, 787.
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aforesaid, he the said S. B. C. in and with the waters thereof, upon the high
seas aforesaid, within the jurisdiction of the Admiralty of England aforesaid,
then and there was suffocated and drowned, of which said suffocation and

drowning, he the said S. B. C. did then and there instantly die.
[Conclusion as in next precedent.]

And so, &c.

For mur"
der, by

Admiralty of England (1). The jurors, &c. that W. K. late of London,
mariner,
not having the fear of God before his eyes, but being moved and se
with a
bºcket,
duced
by
the instigation of the devil, on, &c. with force and arms upon the
tried in the
court of
high sea, near the coast of Malabar, in the East Indies, and within the juris
Admiralty.
diction of the admiralty of England, in and on board a certain "ship called
| *760 J
the Adventure galley, (whereof the said W. K. was then commander,) then
and there being, feloniously, wilfully, and of his malice aforethought, did make
an assault in and upon one W. M. in the peace of God, and our said sove
reign lord the king, then and there being, and then and there being in and be
longing to the ship aforesaid, called the Adventure galley, and that the afore
said W. K. with a certain wooden bucket, bound with iron hoops, of the value
of eight pence, which he the said W. K. then and there had and held in his
right hand, did violently, feloniously, wilfully, and of his malice aforethought,
beat and strike the aforesaid W. M in and upon the right side of the head of
striking

him the said W. M. a little above the right ear of the said W. M. (he the said

W. M. then and there being upon the high sea in the ship aforesaid, and with
in the jurisdiction of the Admiralty of England as aforesaid,) giving to the said
W. M. then and there with the bucket aforesaid, in and upon the aforesaid
right part of the head of him the aforesaid W. M. a little above the right ear
of him the said W. M. one mortal bruise, of which mortal bruise the aforesaid

W. M. from the said, &c. until, &c. upon the high sea aforesaid, in the ship
aforesaid, and within the jurisdiction of the Admiralty of England aforesaid,
did languish, and languishing did live, on which said, &c. he the said W. M.
upon the high sea aforesaid, near the aforesaid coast of Malabar, in the East

Indies aforesaid, in the ship aforesaid, called the Adventure galley, and within
the jurisdiction of the admiralty of England aforesaid, of the said mortal bruise

did die; and so the jurors aforesaid, upon their oath aforesaid, do say, that the
aforesaid W. K., him the said W. M., upon the high sea aforesaid, in the ship
aforesaid, and within the jurisdiction of the Amiralty of England aforesaid, in
manner and form aforesaid, feloniously, wilfully, and of his malice afore

thought, did kill and murder, against the peace, &c.
By strik

ing with a
air of bel

ows (m).

[Commencement as ante, 750, to the asterisk.] And that the said A. B. with
a certain pair of bellows, of the value of one shilling, which he the said A. B.
then and there had and held in both his hands, him the said C. D. in and upon
the right side of the head, near the right temple of him the said C. D., then
and there feloniously, wilfully, and of his malice aforethought, did hit and
strike. And that the said A. B. did then and there give unto him the said
C. D. by such striking at him with the bellows aforesaid, one mortal bruise,
pra(l)and
See
ante,
other
753.
precedents,y Cro. C. C. 281. Suu

...!!!" From

Imp. Off.. Cor.
C
Appendix, 475, Sd
-

-
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in and upon the right side of the head, near the right temple of him the said
C. D. of the length of four inches, and of the depth "of two inches, of which [•761 )
said mortal bruise, he the said C. D. then and there instantly died. And so,
&c. [as ante, 751.]
[Commencement as ante, 750, to the asterisk, stating that both the defend-

-

-

A.
prit-t'inals

-

ants made the assault..] And that the said M. K. with a certain iron poker, of !..'...".
the value of sixpence, which he the said M. K. in his right hand, then and *:::::
there had and held, the said J. B. in and upon the hinder part of the head of º: ly
him the said J. B. then and there feloniously, wilfully, and of his malice afore- with apo

thought, did strike, giving unto him the said J. B. then and there, with the

ker (n).

said iron poker by the stroke aforesaid, in manner aforesaid, in and upon the
hinder part of the head of him the said J. D. one mortal wound, of the
length of two inches, and of the depth of half an inch, of which said mortal

wound, he the said J. B. on the said, &c. did languish, and languishingly did
live, on which same, &c. he the said J. B. at, &c. aforesaid, of the mortal
wound aforesaid, died, and that the said P. K. at the time of committing the
felony and murder aforesaid, in manner aforesaid, feloniously, wilfully, and of
his malice aforethought, was present, aiding, helping, abetting, comforting,
assisting, and maintaining the said M. K. in the felony and murder aforesaid,
in manner and form aforesaid, to do, commit, and perpetrate. And so, &c.
[Charge that both murdered, as ante, 751.]
[Commencement as ante, 750, to the asterisk.] And that the said C. D. The like
with a certain iron poker, of the value of one shilling, which he the said C. *

D. then and there had and held in both his hands, her the said M. D. in and ...".
upon the left side of the head, near the left temple of her the said M. D. then
and there feloniously, wilfully, and of his malice aforethought, did hit and
strike, and that the said C. D. did then and there give unto her the said M. D.
by such striking of her with the poker aforesaid, one mortal wound, of the
length of two inches, and of the depth of one inch, in and upon the said left
side of the head, near the temple of her the said M. D. of which said mortal

sº

wound, she the said M. D. then and there instantly died. And so, &c. [as
ante, 751.]

[Commencement as ante, 750, to the asterisk.] And that the said W. W. By beat
then and there feloniously, wilfully, and of his malice aforethought, did strike,
beat, and kick the said E. D. *with his hands and feet, in and upon the head,
breast, back, belly, sides, and other parts of the body of him the said E. D.

and did then and there feloniously, wilfully, and of his malice aforethought,
cast and throw the said E. D. down, unto, and upon the ground, with great

force and violence there, giving unto the said E. D. then and there, as well by
the beating, striking, and kicking of him the said E. D. in manner and form
(n). See other precedents, Cro. C. A. 508, 734.
Cro. C. C. 278. Imp. Off. Cor. Appendix, 475, 3d
(o) Cro. C. C.278.
edit. where it is said, “divers mortal wounds and

(p) See other precedents, Cro. C. A. 471.

1

bruises,"
without
specifying
anddied
thenof Dougl.
Stark.
Imp.subsequent
Off. Cor. Appen
fºº".
averred
that dimensions,
the deceased
dix, 484,207.
3d2edit.
and397.
see the
prece

it is
them all.

to the sufficiency of this, see ante, dents.

..

*::::::

£47762 I

762

INDICTMENTs for MURDER.

[Chap. XIV.

aforesaid, as by the casting and throwing of him the said E. D. down as

aforesaid, several mortal strokes, wounds, and bruises, in and upon the head,
breast, back, belly, sides, and other parts of the body of him the said E. D.
to wit, one mortal wound on the left side of the belly of him the said E. D. of

the length of five inches, and of the depth of six inches, [state the other
wounds in the same way] (q), of which said mortal strokes, wounds, and
bruises, he the said E. D. from the said, &c. until, &c. as well at the parish

aforesaid, in the county aforesaid, as also at the parish of Saint C. in the town

of Shrewsbury, in the said county of S. did languish, and languishing did
live, on which said, &c. the said E. D. at, &c. aforesaid, in the town of

Shrewsbury aforesaid, in the county aforesaid, of the several mortal strikes,

wounds, and bruises (r) aforesaid died. And so, &c. [as ante, 751.]
Against

Middlesex, (to wit.) The jurors for our sovereign lord the king, upon
their oath present, that E. Q late of, &c. in, &c. laborer, otherwise called
degree in
murder, by E. Q. late of the same place, laborer, together with a certain other person to
beating
the jurors aforesaid as yet unknown, not having the fear of God before their
with a
stick on
eyes,
but being moved and seduced by the instigation of the devil, on, &c. in
the temple,
the party the ninth year, &c. with force and arms, at, &c. in, &c. in and upon one G.
who actual
ly gave the H. in the peace of God, and our said lord the now king, then and there being,
blow being
feloniously, wilfully, and of their malice aforethought, did make an assault,
unknown
(s).
and that the said person, to the jurors aforesaid yet unknown, with a certain
[*763 ] stick, of the value of one "penny, which the said person, so to the jurors
aforesaid as yet unknown, in his right hand, then and there had and held, the
said G. H. in and upon the head of him the said G. H. on the right side
thereof, near to the temple muscle, then and there feloniously, wilfully, and of
his malice aforethought, did strike, giving to the said G. H. then and there
principal

in second

with the stick aforesaid, by the stroke aforesaid, in manner aforesaid, in and

upon the head of him the said G. H. in the right side thereof, near to the tem
ple muscle, one mortal wound of the length of two inches, and of the depth
of half an inch, of which said mortal wound the said G. H. on and from the
said, & c. until and upon the day, &c. as well at, &c. aforesaid, as at the pa
rish of, &c. in, &c. did languish, and languishing did live, and then and there,

that is to say, on, &c. at, &c. [the place last named] he the said G. H. of
the mortal wound aforesaid, died, and that the said E. Q. feloniously, wilfully,

and of his malice aforethought was present, aiding, helping, abetting, comfort

ing, assisting, and maintaining the said person so to the jurors aforesaid yet
unknown, in the felony and murder aforesaid, in manner and form aforesaid,

to do and commit: And so the jurors, &c. do say that the said persons so to
the jurors aforesaid as yet unknown, and the said E. Q. in manner and form
(q) The printed precedents above referred to,
omit all particular description of the wounds. But
this seems hazardous; for in all the exceptions to
the rule, that the extent of the wound must be stat-

or blow must appear to be adequate to produce
death, ante, 734, 5: but here not only the wounds,
but the parts of the body are left so uncertain, that
no conſiusiºn could possibly be drawn, that any

ed, we find that it is described in eflect to be of the wound was mortal.
utmost extent to which a wound in he part affect
(r) It is right thus to draw the conclusion, see
ed could extend; as where a man is stated to be ante, 736.
run through the body, or a limb to be cut off. 5 Co.
(s) The defendant was tried and convicted. 4
121. 2 Hawk. b. 2. c. 23. s. 81. Ante, 734, 235. Wentw. 46. See an indictment for murdering
And the general rule seems to be, that the wound with a staff, Co. Ent. 355 a.

Chap. XIV.] by violeNT MEANs.
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By striking, &c.

aforesaid, ſeloniously, wilfully, and of their malice aforethought, did kill and
murder, against the peace, &c.
For murder

[Coinmencement as ante, 750, to the asterisk, stating a joint assault.] And

by striking
that he the said J. T. with a certain large stick of no value, which he the said with a stick,
J. T. in his right hand then and there had and held, her the said F. P. in and choaking,
squeezing,
press
upon the head of her the said F. P. then and there feloniously, wilfully, and of and
ing, &c. a
gainst
his malice aforethought, divers times did strike and beat, then and there giv cipals inprin
the

ing to her the said F. P. by then and there so striking and beating of her the

first and
second de

said F. P. with the stick aforesaid, as aforesaid, in and upon the right side of

the head of her the said F. P. one mortal bruise, of which said mortal bruise,
she the said F. P. then and there instantly died; and that the said J. M. at

gree (t).
First count

for striking.

the time of committing the felony and murder aforesaid, by the said J. T. in
manner and form aforesaid, feloniously, wilfully, and of his malice aforethought
was present, aiding, helping, abetting, assisting, comforting and maintaining
the said J. T. in the felony and murder aforesaid, in manner and form afore

said, to do, commit and perpetrate. And so, & c. (as ante, 751, stating that
both murdered,)—[As ante, 750, to the asterisk.] In and upon the said F. P.
feloniously, wilfully, and of their malice aforethought, did make an assault:
and that the said J. T. with both his hands about * the neck and throat of her

Secend

count, for
squeezing.

[ "764

the said F. P. then and there feloniously, wilfully, and of his malice afore
thought did fix and fasten, and that he the said J. T. with both his hands so
as aforesaid fixed and fastened about the neck and throat of the said F. P.,
her the said F. P. then and there feloniously, wilfully, and of his malice afore
thought did choak and strangle, of which said choaking and strangling she the
said F. P. then and there instantly died, and that (allege the aiding and
abetting, and conclude as before) [as ante, 750, 1.] In and upon the said F.
P. feloniously, wilfully, and of their malice aforethought did make an assault,
and th the the said J. T. with a certain large stick of no value, which the
said J. T. in his right hand then and there had and held, her the said J. P. then
and there feloniously, wilfully, and of his malice aforethought, divers times did

strike and beat, giving to her the said F. P., then and there by striking and
beating of her as last aforesaid, with the stick last aforesaid, in and upon the
right side of the head of her the said F. P. one mortal bruise, and that the said:
J. T. also with both his hands about the neck and throat of her the said F. P.

then and there feloniously, wilfully, and of his malice aforethought did fix and
fasten, and that he the said J. T. with both his hands so as last aforesaid fixed
and fastened about the neck and throat of her the said F. .P. the neck and

throat of the said F. P. then and there did violently squeeze and press, as well

of which said striking and beating of her the said F. P. in and upon the right
side of the head of her the said F. P. with the stick last aforesaid, as also of

the squeezing and pressing of the neck and throat of her the said F. P. with
both the hands of him the said J. T. as last aforesaid, she the said F. P. then
and there instantly died, [allege the aiding and abetting, and conclude as in the
preceding count, see Cro. C. C. 8th edit. 284 |
(*) See other precedents, Cro. C. C. 284. Stark. suffocation, held good, Russ. & Ry. Cr. Ca. 345.
396,2d edit. See precedent where party killed by
-

*

Third count
s' ating the
murder to
be occa

sioned by
the blows

and squeez
ing.
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[As ante, 750, to the asterisk.] And that the said C. D. with both his
hands, him the said A. B. did then and there in and upon the head and leſt
temple of him the said A. B. feloniously, wilfully, and of his malice afore

*

º

thought, strike and beat; and that the said C. D. by the striking and beating

-

aforesaid, did then and there feloniously, wilfully, and of his malice afore
thought, give unto him the said A. B. one mortal bruise in and upon the said
left temple of him the said A. B. of the length of two inches and of the breadth
of two inches, of which said mortal bruise he the said A. B. then and there

instantly died.
ſ •765

And so, &c. [as ante, 751.]

*{As ante, 750 to "..]

And that the said Philip, Earl of Pembroke and

º

Montgomery, with the right fist, of him the said Philip, &c. the said N. C. in
Andii ºn and upon the leſt part of the head of the said N. C. then and there felonious
ly, wilfully, and of his malice aforethought, did strike and bruise, and him the

(w).

said N. C. with his the said P. E. of P. and M. right fist aforesaid, did beat

and throw down to the ground, and that he the said Philip, &c. the said N.
C. so lying upon the ground in and upon the head, neck, breast, belly, sides,
and back, of him the said N. C. then and there feloniously, wilfully, and of
his malice aforethought, did strike and kick, by reason of which said kicking
and bruising, of the said N. C. on the said left part of the head of the said
N. C. with the said fist of him the said Philip, &c. and of the beating and
throwing him to the ground aforesaid; and also by reason of kicking of the
said N. C. with the said feet of him the said Philip, &c. on the head, neck,
breast, belly, sides and back of the said N. C. he the said N. C. from the
aforesaid, &c. to, &c. at, &c. aforesaid, did languish, and languishing did
live; on which said, &c. he the N. C. of the striking and bruising, beating
and kicking aforesaid died; and so, &c. [as ante, 751.]

º,

[Commencement as ante, 750, to the asterisk.]

And that the said C. D. then

º: †: and there riding upon a certain horse of the price of twenty pounds, the said
horse in and upon the said A. B. then and there feloniously, wilfully, and of
his malice aforethought, did ride and ſorce, and him the said A. B. with the
horse aforesaid, then and there by such riding and forcing did throw to the

ground; by means whereof the said horse with his hinder feet him the said A.
B. so thrown to and upon the ground as aforesaid, in and upon the hinder part
of the head of him the said A. B. did then and there strike and kick) thereby

then and there giving to him the said A. B. in and upon the said hinder part
of the head of him the said A. B. one mortal fracture and contusion; of which
said mortal fracture and contusion he the said A. B. then and there instantly

died.

:.."

And so, &c. [as ante, 751.]

-

And that they the said S. C. J. M. E. S. and W. R. a certain rope of no

**g value, about the neck of the said S. S. then and there feloniously, voluntarily,
-

(...) From Imp. Off. Coroner, Appendix, 485,
º This was the indictment against the Earl

But quare if it should not state a mortal wound.
See 1 Leach, 96, and ante, 734, and precedent, 2
Stark. 397.
of Pembroke, on which he was, on the merits, found
(r) See similar precedents, Cro. C. C. 280.

3d ed.
º

guilty of manslaughter only, 2 Harg. St. Tr. 643. Imp. Off. Cer. Append. 483, 3d cq.

Chap. XIV.]
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and of their malice aforethought, did put, place, fix, and bind; and the neck
and throat of the *said S. S. then and there, with the hands of them the said
S. C. J. M. E. S. and W. R. feloniously, voluntarily, and of their malice

***
iºns
...;

aforethought, did hold, squeeze, and gripe; and that they the said S. C. J. M. * (v).
E. S. and W. R. with the aforesaid rope, by them the said S. C. J. M. E. S.
and W. R. then as aforesaid about the neck of the said S. S. put, placed,
fixed, and bound, and by the squeezing and griping of the neck and throat of
the said S. S. with the hands of them the said S. C. &c. as aforesaid, the said
S. S. then and there by force and arms, &c. feloniously, voluntarily, and of
their malice aforethought, did choak and strangle : by reason of which choak
ing and strangling of her the said S. S. by them the aforesaid S. C. &c. with
the said rope about the neck of the said S. S. as aforesaid, placed, fixed, and
bound, and by the squeezing and griping of the neck and throat of the said S.
S. with the hands of them the said S. C. &c. as aforesaid, the said S. S. then

and there instantly died. And so, &c. [as ante, 751.] and the said S. S. as
aforesaid, by them the said S. C. &c. feloniously, voluntarily, and out of their
malice aforethought, choaked and strangled, into a certain river there being
called the Priory River, then secretly, and maliciously, did put and cast, to
conceal and hide the said S. S. so murdered, against the peace, &c.

[As ante, 750 to 751, *stating that both made the assault..] And that the £º
said M. M. a certain cord of the value of sixpence, about the neck of the said rope
J. D. G. then and there feloniously, voluntarily, and of his malice aforethought, #.

did put and fasten, and that the said M. M. with the cord aforesaid, by him ...
so about the neck of the said J. D. G. put and fastened, then and there him degree (*).
the said J. D. G feloniously, voluntarily, and of his malice aforethought, did

choak and strangle, of which said choaking and strangling of him the said J. D.
G. by the said M. M. in manner and form aforesaid done and perpetrated, he
the said J. D. G. then and there instantly died.

And that he the said C. W.

then and there feloniously, voluntarily, and of his malice aforethought, was

present aiding and abetting, comforting and maintaining the said M. M. in
manner and form aforesaid, feloniously, vountarily, and of his malice afore
thought, the said J. D. G. to kill and murder. And so, &c. [as ante, 751,
charging that both murdered.]

[Commencement as ante, 750, to the asterisk.] Being in a certain coach For . .

ºrs
violently, feloniously, and of his malice "aſorethought, did make an assault, ...,

with one E. F. and a certain man yet unknown, in and upon the said E. F.

and that the said A. B. with the help and assistance of the said man unknown, the aid of a
with a pocket-handkerchief with a coal in the same being put, of the value of . (a).
*767
[
]
(y) This was the indictment against Mr. Cooper, Russ. and º C. C. 345.
-

-

-

a barrister, and several others, taken from 5 Harg.

-

arson un

-

(z) From 6 Harg. St. Tr. 829.

See a similar

St. Tr. 193. where all the proceedings are very indictment for the same murder against other par
minutely recorded. All the defendants were ac
quitted on the merits. See other indictments for

ties, 6 Harg. St. Tr. 795, on both of which the de
fendants were convicted.

killing under like circumstances, 2 Harg. St. Tr.
760, ibid. 195, 6.

(a) See 4 Harg, St. Tr. 484. Against Harrison,
Cro. C. C. 248, and subsequent for the murder of Dr. Andrew Clench, on which he

precedents, and see post, in peut treason, 778, and
Wol. III. .
23

was convicted and, executed.

See also Stark.401.
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two-pence, about the neck of him the said E. F. then and there feloniously,
voluntarily, and of his malice aforethought, did put, fasten, and bind, and that
the said A. B. with the help and assistance of the said man unknown, with the
said handkerchief with the coal aforesaid in it, about the neck of the aforesaid

E. F. then as aforesaid, put, fastened, and bound him the said E. F. then and
there, with force and arms, feloniously, and of his malice aforethought, did

choak and strangle, of which choaking and strangling of the said E. F. he the
said E. F. then and there instantly died.
For the
murder of
a bastard

child (b).
First

count, by
folding in
a cloth.

That A. W. late of, &c. single woman, on, &c. being big with a certain
female child, afterwards, to wit, on, &c. aforesaid, at, &c. aforesaid, the said
female child alone and secretly from her body by the providence of God did
bring forth alive, which said female child so born alive, by the laws of this
realm was a bastard; and that the said A. W. not having the fear of God be
fore her eyes, but being moved and seduced by the instigation of the devil,
afterwards, to wit, on, &c. aforesaid, with force and arms, at, &c. aforesaid,
in and upon the said female bastard child, in the peace of God and our said
lord the king, then and there being, feloniously, wilfully, and of her malice
aforethought, did make an assault; and that the said A. W. with both her
hands, the said female bastard child in a certain linen cloth of the value of

two-pence, feloniously, wilfully, and of her malice aforethought, did put, place,
fold, and wrap up, by means of which said putting, placing, ſolding, and wrap
ping up of the said female bastard child, in the said linen cloth by her the said
A. W. as aforesaid, the said female bastard child was then and there choaked,

suffocated, and smothered, of which said choaking, suffocation, and smother
ing, the said female bastard child then and there died; and so, &c. [as ante,
Second

751.] And the jurors, &c. [the delivery and assault were stated as in first

count, for
throwing a

count.] And that the said A. W. with both her hands, the said female bas

child into a

tard child into a certain privy there situate, wherein was a great quantity of

rivy,
ºby
it human excrements and other filth, then and there feloniously, wilfully, and of
thered (c). her malice aforethought, did cast and throw, by reason of "which casting and
was smo

[*768 l throwing of the said female bastard child into the said privy by her the said

A. W. as aforesaid; the said female bastard child in the said privy with the
excrements and filth aforesaid, was then and there choaked and suffocated, of
which said choaking and suffocation the said female bastard child then and

there died; and so, &c. [as ante, 751.]
For killing
a bastard

child by
strangling
(d).

…”

The jurors, &c. That M. L. late of, &c. on, &c. being big with a
male child, the same day and year, at, &c. aforesaid, by the providence of
God did bring forth the said child alive of the body of her the said M. alone

and in secret, which said male child so being born alive, by the laws of this
realm was a bastard; and that the said M. L. not having the fear of God
s".in order
. toº:
º:
ºthat
c.
throw on the
motherº
the proof

Ry. C.down
C. 345,
hi where child suffocated by forcing
th. child was born dead. The dº * con- :stuff
gº."
throat; see another precedent,
Yicted on it. But as that act is repealed by the 43 (c) See another precedent for murder by this
Geo. 3. c. 58, there can now be no use in framing
-

can

means, Imp. Off. Cor. Append. 882, 3d edit.
indictments
thus;750.
but they
be framed
as post.
(d)) Stark.
See other
ts, Cro.
See notes, ante,
Soo may
precedent
in Russ.
& 208.
392. º
º C. C. 7th

ed

-

-
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before her eyes, but being moved and seduced by the instigation of the devil,
afterwards, to wit, on the said, &c. as soon as the said male bastard child was

born, with force and arms, at, &c. aforesaid, in and upon the said child, in the
peace of God and our said lord the king, then and there being, feloniously,
wilfully, and of her malice aforethought, did make an assault, and that she the
said M. with both her hands about the neck of him the said child, then and

there fixed, him the said child then and there feloniously, wilfully, and of her
malice aforethought, did choak and strangle, of which said choaking and
strangling the said child then and there instantly died; and so, &c.

Surrey, (to wit.) That M. T. late, &c. wife of J. T. on, &c. being big Agains; a
with a certain infant male child, by the providence of God, and solely and se- ::::::::::

tretly brought forth the said infant male child alive from the body of her the ...ºf

said M. T., and that the said M. T. not having the fear of God before her ..."
eyes, but being moved and seduced by the instigation of the devil, afterwards, gling it (e).
to wit, on, &c. aforesaid, and as soon as the said infant male child was born,

with force and arms, at, &c. aforesaid, in and upon the said infant male child,
then and there being alive, and then and there being in the peace of God and
of our said lord the king, feloniously, voluntarily, and of her malice afore
thought, did make an assault; and that the said M. T., the said infant male
child being alive, voluntarily, and of her malice aforethought, did then and
there take in both her hands, and the said infant male child so being alive,
then and there with both her hands aforesaid fixed about the neck of the said

*

infant male child so being alive, feloniously, voluntarily, and of her malice afore

thought, did choak and strangle, of which choaking and strangling of the
said infant male child aforesaid, with both the said hands of the said M., the

said infant male child then and there instantly died; and so, &c. *[as ante, [*769 |
751.] [Second count eractly the same as first count, only stating it to be for :..

the murder of her infant female child by strangling, as in first count.—Third her
...”
own fe
count, for the murder of a certain infant child by strangling it..] And the †.
-

-

-

-

-

ird coun

jurors, &c. do further present, that the said M. T. on, & c. aforesaid, being for murj"
big with a certain other infant male child, &c. &c. did make an assault, and *::::::
that the said M. T. the said infant male child last aforesaid so being alive, by ºn
did then and there take and carry to a certain shed, part of a certain building #.
called the work-house, in the parish aforesaid, and the same infant male child :%;
last aforesaid, so being alive, did then and there in the said shed feloniously, ...'..."
voluntarily, and of her malice aforethought, hide, secrete, and conceal; and child by
the same infant male child last as aforesaid so being alive, and so being hid- *:::::::
den, secreted and concealed, she the said M. T. did then and there felo

niously, voluntarily, and of her own malice aforethought, leave and desert,
and to nourish, sustain, and provide for the same infant male child last afore
said, so being alive, she the said M. T. did then and there wholly neglect and
refuse, by reason of which said hiding, secreting, and concealing the same in
fant male child last aforesaid, in manner and form aforesaid, by the said M.
T. and of the said refusal and neglect of the said M. T. to nourish, sustain,
or provide for the said infant male child last aforesaid, the said infant male
(e) 4 Wentw. 40. 3 Stark. 392.
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child last aforesaid then and there instantly died; and so, &c. [as ante,

. º,

751. Fifth count, for murder of a certain other infant female child by hiding
the murder and starving it. Sixth count, for murder of a certain other infant child “to
fººt, the jurors aforesaid unknown.”] And the jurors, &c. do further present, that

§. the said M. T. on the said twenty-first day of March, in the said twenty-se
ing it. count,

§.

cond year of the reign aforesaid, not having the fear of God before her eyes,
for the mur; but being moved and seduced by the instigation of the devil, with force and
der of h
†. arms, at the parish of W. aforesaid, in the county aforesaid, in and upon a
#. certain other infant child, to the jurors aforesaid at present unknown, then and
§.; it there lately born, and being alive, and then and there being in the peace of
count, for God and of our said lord the king, feloniously did make an assault, and that
-

-

º:

tºº,

-

-

-

-

-

-

-

the said M. T. the said infant child, to the jurors aforesaid yet unknown, and,
&c. did then and there take into both her hands, and the said infant child last

strangling
aforesaid,
to the aforesaid,
jurors aforesaid
unknown,
so being
alive,
theninfant
and there
ite
both
her hands
fixed about
the neck
of the
said
childwith
last

[...]" 1
count.,

aforesaid unknown so being alive, feloniously, &c. did choak and strangle, of
which said choaking and strangling of the said infant child last aforesaid, to
the jurors aforesaid unknown, with both the hands of the said M. the said in
fant child last aſoresaid to the jurors aforesaid unknown, then and there in
stantly died; and so the jurors aforesaid, upon their oath aforesaid, say, that
the said M. T. the said infant child last aforesaid, to the jurors aforesaid un
known, "in manner and form last aſoresaid, feloniously, &c. killed and mur
dered, against the peace, &c. [Make an assault upon a certain other infant

child, to the jurors aforesaid unknown, and secreted it, &c. stated the same as
the foregoing.]

:...'.
[Commencement as ante, 750, to the asterisk.] In and upon one M. H. the
.." daughter of her the said C. H. (she the said M. H. then and there being an
child in a infant of tender years, to wit, about the age of two years, and in the peace of
*** God and our said lord the king), feloniously, wilfully, and of her malice afore
thought, did make an assault, and that the said C. H. then and there feloni

ously, wilfully, and of her malice aforethought, did take the said M. H. into
both hands of her the said C. H. and did then and there feloniously, wilfully,
and of her malice aforethought, cast, throw, and push the said M. H. into a
certain pond there situate, wherein there then was a great quantity of water,
by means of which said casting, throwing, and pushing of the said M. H. into
the pond aforesaid, by the said C. H. in form aforesaid, she the said M. H. in
the pond aforesaid, with the water aforesaid, was then and there choaked, suf.

focated, and drowned, of which said choaking, suffocating, and drowning, she
the said M. H. then and there instantly died; and so, &c.
By forcing

That W. B. late of, &c. and G. B. late of, &c. not having, &c. but being

to drink

º “moved and seduced, &c. and of their malice aforethought, contriving, and in

** tending him the said W. F.

feloniously to kill and murder, on the

day of

(f) See other precedents, Cro. c.c. 283. Stark. precedent for forcing stuff down child's throat, and
395. Imp. Off. Cor. Append. 486.33. edit.
thereby suffocating f Rºss & R. C. c.343.
(g) From Imp. Off. Append. 479, 3d edit. See
-

-
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November, in the year aforesaid, with force and arms, at the parish aforesaid,
in the county aforesaid, in and upon the said W. F. in the peace of God and
of our said lord the king, feloniously, wilfully, and of their malice aforethought,
did make an assault, and that the said W. B. and G. B. then and there feloni

ously, wilfully, and of their malice aforethought, did compel and force him the
said W. F. then and there against his will to take, drink, and swallow down,
a great quantity, to wit, three half pints of distilled spirituous liquor, commonly
called Geneva; and that the said W. F. by compulsion and force aforesaid of
them the said W. B. and G. B. then and there against his will did take, drink,
and swallow down, a great quantity of the said distilled spirituous liquor called
Geneva, to wit, the quantity of three half pints, by reason of which said drink

ing and swallowing down of the said great quantity of spirituous liquor called
Geneva, in manner aforesaid, by the compulsion aforesaid, "and against the I*771 l
will of him the said W. F. he the said W. F. then and there became suffo

cated and choaked, and thereof then and there instantly died; and so, &c.
[as ante, 751.]
-

That W. J. late of, &c. not having, &c. but moved and seduced, &c. on, *:::::::
&c. at an unreasonable hour in the night, to wit, about the hour of eleven in son into
the night of the same day, with ſorce and arms, at, &c. aforesaid, in and upon º”
the said E. B. then and there being in the peace of God and of our said lord
the king, and also then and there being in extreme sickness and weakness of
body, occasioned by a fever, and then and there confined to her bed in the
dwelling-house of him the said W. J. there situate, feloniously, wilfully, and of
his malice aforethought, did make an assault, and that the said W. J. her the
said E. B. from and out of the said bed, and also out of the said dwelling
house into the public and open street there, did then and there violently, felo
niously, wilfully, and of his malice aforethought, remove, force, and drive, and
there leave : he the said W. J. then and there well knowing the said E. B. to
be then in extreme sickness and weakness of body, occasioned by the fever
aforesaid, by means whereof she the said E. B. through the cold and the in
clemency of the weather, and for want of due care and other necessaries req
uisite for a person in such sickness and weakness as aforesaid, then and there

died; and so, &c. [as ante, 751.]
Against

That J. H. from, &c. to, &c. next following, and long before and after Wººf
was warden of the prison of the Fleet, &c. and that J. B. late of, &c. was dur- . .
er,
or mur

ing that time servant to J. H. and employed about the care of the prisoners, by confin.

and that the said J. B. being a person of a cruel nature and savage disposition ...,
towards the prisoners then being in the same prison, on, &c. made an as-º'sault upon one E. A. then being a prisoner in the same prison, under the custody º and
of the said J. H. and him the said E. A. then and there, with force and arms, :
&c. unlawfully, feloniously, wilfully, and of his malice aforethought, and "º",
without the consent of the said E. A. took, and him with force and arms, to a #:
certain room within the prison aforesaid, then newly built, unlawfully, feloni- ment (i).
-

-

-

-

-

-

-

(h) From Imp. Off. Cor. Append. 479, 3d edit, and Barnes, 2 Ld. Raym, 1754. That this is mur
This will be murder, in analogy to the case of the der, see Fost. 321, 2, 2 Stra. 856. Ante, 725.

son, who carried about his sick father in inclement See precedents, post, 777, for starving, &c, appren
weather, till he died, l Hale, 431, 2.

Post, 777, 8.

(i) This was the indietment against Huggins

tices to death.

r

-
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ously, and of his malice aforethought, conveyed and led, and him the said E.
A. with force and arms, &c. in the said room for a long time, to wit, for the
space of six weeks then next following, unlawfully, feloniously, and of his
I •772 ) malice aforethought, imprisoned and detained, and *him the said E. A. then and
there, with force and arms, &c. for all the time last-mentioned, in that room

without fire, without covering, and without any kind of utensil whatsoever,
unlawfully, feloniously, and of his malice aforethought, forced to remain and
be; (the walls of the aforesaid room made of bricks and mortar at the afore

said time of the imprisonment of the said E. A. in the same being very moist,
and the room aforesaid being situate over the common sewer of the said prison,
and near the place where the dirt and filth of the said prison and the excre
ments of the said prisoners were then usually deposited, by reason whereof
the room aforesaid then was very unwholesome and greatly dangerous to the
life of any person detained in the same.) And the jurors, &c. do further pre
sent, that the said J. B. and J. H. at the said time of the imprisonment of

the said E. A. in that room, well knew that the said room had then been newly
built, and that the walls of that room being made of bricks and mortar were
then very moist, and that the said room was so situate as aforesaid; and that

the said E. A. during the imprisonment and detaining of the said E. A. as
aforesaid, in the said room, to wit, on, &c. by duress of the same imprison
ment and detaining became sick, and thereby from the same, &c. until, &c.
in the room aforesaid languished, on which said, &c. the said E. A. by duress
of the imprisonment and detaining aforesaid, in the room aforesaid, at, &c.
aforesaid, died. And the jurors, &c. do further present, that the said J. H.
being a person of cruel nature and savage disposition, and a grievous and in
human oppressor of the prisoners in the same prison under his custody being,
during the said imprisonment and detaining of the aforesaid E. A. in the room
aforesaid, to wit, on the said, &c. and divers other days and times during that
imprisonment and detaining at, &c. aforesaid, feloniously, wilfully, and of his
malice aforethought, was present, aiding, abetting, comforting, assisting, and
maintaining the aforesaid J. B. feloniously, wilfully, and of his malice afore
thought, the said E. A. in manner aforesaid to kill and murder; and so, &c.
[as ante, 751, charging both with the murder.]
-º-

INDICTMENTS FOR MURDER BY POISONING.
Against a
woman ſor
the murder

That M. B. late of, &c. spinster, daughter of F. B. late of the same place,
gentleman, deceased, not having the fear of God before her eyes, but be

of herfather,
by intermix

ing moved and seduced by the instigation of the devil, and of her malice

ing arsenic
with tea and

water gruel,
of which he
drank at diſ
ſerent times

aforethought, contriving and intending him the said F. B. her late father in
his life-time to deprive of his life, and him feloniously to kill and *murder, on,

&c. and on divers other days and times between the said, &c. and, &c. with

(k).
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(k) This was the indictment against Mary
Blandy, on which she was convicted and executed.
See her case, with the indictment at large, 10 Harg.
St. Tr. 1. The precedent may also be ſound in
Stark. 387, See the indictment against Weston

for poisoning Sir Thomas Overbury, 1 Harg. St.
Tr. 325, and see another form, Imp. Off. Cor. An
pend. 470. 1 Brod & B. 473; and see post, 779,
in Petit Treason, against a woman for poisoning
her husband, see the note, ante, 734, &c.
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BY poisoning, &c.

force and arms, at, &c. aforesaid, did knowingly, wilfully, feloniously, and
of her malice aforethought, mix and mingle certain deadly poison, to wit,
white arsenic (l), in certain tea which had been at divers days and times

during the time aforesaid prepared for the use of the said F. B. to be drank
by him the said F. B. she the said M. B. then and there well knowing that
the said tea with which she the said M. B. did so mix and mingle the said
deadly poison as aforesaid, was then and there prepared for the use of the
said F. B. with intent to be then and there administered to him for his

drinking the same, and the said tea with which the said poison was so mixed
as aforesaid, afterwards, to wit, on the said, &c. and on the said other days
and times, at, &c. aforesaid, was delivered to the said F. B. to be then

and there drank by him, and the said F. B. (not knowing the said poison
to have been mixed with his said tea) did afterwards, to wit, on the said,
&c. and on the said divers other days and times there drink and swallow
down into his body, several quantities of the said poison so mixed as aforesaid
with the said tea. And that the said M. B. might more speedily kill and murder
the said F. B. she the said M. B. on the said, &c. and on divers other days
and times between the said, &c. and, &c. with force and arms, at, &c. afore

said, did knowingly, wilfully, feloniously, and of her malice aforethought, mix
and mingle certain deadly poison, to wit, white arsenic with certain water gru
el, which had been made and prepared for the use of the said F. B. to be
drank by him the said F. B. she the said M. B. then and there well knowing
that the said water gruel with which the said poison was so mixed as aforesaid
was then and there prepared for the use of the said F. B. with intent to be
then and there administered to him for his drinking of the same, and the said
water gruel with which the said poison was so mixed as aforesaid, afterwards,
to wit, on the said, &c. and on the said other days and times last aforesaid,
at, &c. aforesaid, was delivered to the said F. B. to be then and there drank

by him, and the said F. B. (not knowing the said poison to have been mixed
with the said water gruel) did afterwards, to wit, on the said, &c. and on the
day then next following, and on divers other days and times, afterwards, and
before the said, &c. there take, drink, and swallow down into his body "seve [•774 l
ral quantities of the said poison so mixed as aforesaid with the said water gru
el, and the said F. B. of the poison aforesaid, and by the operation thereof,
became (m) sick and greatly distempered in his body, of which said sickness
and distemper of body occasioned by the said drinking, taking and swallowing
down into the body of the said F. B. of the poison aforesaid so mixed and
mingled in the said tea and water gruel as aforesaid, he the said F. B. from
the said several days and times on which he had so taken, drank, and swal

lowed down the same as aforesaid, until the said, &c. at, &c. aforesaid, did
languish, and languishing did live, on which said, &c. at, &c. aforesaid, he the
said F. B. of the poison aforesaid so taken, drank, and swallowed down as

aforesaid, and of the said sickness and distemper thereby occasioned, did die;
and so, &c. [as ante, 751.]
For secret

That J. J. late of, &c. not having, &c. but being moved and seduced, &c.
(l) The kind of poison i
is.”
1 Brod. sº is

-

not material, see ante,

..")

--

if a.

-

Quaert, if time and place should be alleg

ly convey

774.
ing poison
to the de

ceased (n).
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and of his malice aforethought, wickedly contriving and intending her the said
M. S. with poison wilfully, feloniously, and of his malice aforethought, to kill
and murder, on, &c. with force and arms, at, &c. feloniously, wilfully, and of
his malice aforethought, did privately and secretly convey into and leave a
great quantity of white arsenic, being a deadly poison, in the lodging-room of
her the said M. S. in the dwelling-house of him the said J. J. there situate,

and that the said J. J. contriving and intending as aforesaid, afterwards, to
wit, on the same day and year aforesaid, the same white arsenic with a cer
tain quantity of beer in the same room then and there being, then and there
feloniously, wilfully, and of his malice aforethought, did put, mix, and mingle,
(he the said J. J. then and there well knowing the said white arsenic to be a
deadly poison); and that the said M. S. afterwards, to wit, on, &c. at, &c.
aforesaid, did take, drink, and swallow down a great quantity of the said beer
with which the said white arsenic was mixed and mingled by the said I. J. as
aforesaid, (she the said M. S. then and there not knowing that there was any
white arsenic or other poisonous or hurtful ingredient mixed or mingled with
the said beer as aſoresaid); by means whereof she the said M. S. then and
there became sick and distempered in her body; and the said M. S. of the
poison aforesaid, so by her taken, drank, and swallowed down as aforesaid,
[•775 ) and of the "sickness occasioned thereby from the said, &c. until the twenty
eighth day of the same month, in the same year, at the parish aforesaid, in
the county aforesaid, did languish, and languishing did live; on which said,
&c. at, &c. aforesaid she the said M. S. of the poison aforesaid, and of the
sickness and distemper occasioned thereby, did die; and so, &c. [as ante,
751.]
Indictment

for murder,
by placing
poison so
as to be mis
taken for

medicine,
laving the
in

...}.

two counts

(o).

That J. D. late of, &c. not having, &c. but being moved and seduced, &c.
feloniously, wilfully, and of his malice aforethought, devising and intending
T. B. to poison, kill, and murder, on, &c. (p) with force and arms, at &c.
aforesaid, a certain quantity of arsenic, to wit, two drachms of arsenic, (being
a deadly poison, feloniously, wilfully, and of his malice aforethought, did put,
infuse, mix, and mingle in and together with * water (he the said J. D. then
and there well knowing the said arsenic to be a deadly poison); and that the
said J. D. the said arsenic so as aforesaid put, infused in, and mixed and
mingled in and together with water, into a certain glass phial bottle of the
value of one penny, did put and pour, and the said glass phial bottle with the
said arsenic put, infused in, and mixed and mingled in and together with wa
ter as aforesaid contained therein, then and there, to wit, on the same, &c.

with force and arms, at, &c. aforesaid, feloniously, wilfully, and of his malice
aforethought, in the lodging room of the said T. B. did put and place, in the

place and stead of a certain medicine then lately before prescribed and made
up for the said T. B. and to be taken by the said T. B., he the said J. D.
(n) From Cro. C. C. 8th ed. 280. A man may vol. i. 257.
(p) Iſ the poison was administered more than
intent that it may be taken, though it is actually once, it should be added, “and on divers other
taken in his absence, 3 Inst. 138. Fost. 349. An- days and times, between the said
and the
te, vol. i. 257. See the next precedent.
said
, in the
year of the reign of his said
(o) From Cro. C. C. 282. Cro. C. A. 458. majesty,” as in the indictment against Miss Blan
Stark. 392. See notes to last precedent, and ante, dy, ante, 772, 3.
be principal by preparing and laying poison with
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then and there feloniously, wilfully, and of his malice aforethought, intending
that the said T. B. should drink and swallow down into his body the said
arsenic, put, infused, mixed, and mingled in and together with water as afore.
said contained in the said glass phial bottle, by mistaking the same as and for

the said medicine so prescribed and made up for the said T. B. and to be by
him the said T. B. taken as aforesaid. And the jurors, &c. do further pre
sent, that the said T. B. not knowing the said arsenic put, infused in, and

mixed together with water as aforesaid, contained in the said glass phial bot
tle so put and placed by the said J. D. in the lodging-room of the said T. B.
in the place and stead of the said medicine then lately before prescribed and

made up for the said T. B. and to be taken by him the said T. B. in manner
aforesaid, to be a deadly poison, but believing the same to be the true and re

al medicine then lately before prescribed and made up for and to be taken by
*him the said T. B. afterwards, to wit, on, &c. at, &c. aſoresaid, the said

arsenic so as aforesaid put, infused in, and mixed together with water by the
said J. D. as aforesaid contained in the said glass phial bottle so put and
placed by the said J. D. in the lodging-room of him the said T. B. in the
place and stead of the said medicine then lately before prescribed and made
up for the said T. B. he the said T. B. did take, drink, and swallow down in

to his body, by means of which said taking, drinking, and swallowing down
into the body of him the said T. B of the said arsenic so as aforesaid put,
infused in, and mixed together with water by the said J. D. as aforesaid, he

the said T. B. then and there became sick and distempered in his body, of
which said sickness and distemper of body, occasioned by the said taking,
drinking, and swallowing down into the body of him the said T. B. of the

said arsenic so as aforesaid put, infused in, and mixed together with water by
the said J. D. as aforesaid, he the said T. B. on the said, &c. at, &c. afore.
said, did die; and so, &c. [as ante, 751.]
That G. L. late of, &c. not having, & c. but being moved and seduced, &c.
and of his malice aforethought, contriving and intending the said A. B. with
poison feloniously to kill and murder, on, &c. with force and arms, at, &c.

aforesaid, a great quantity of yellow arsenic, being a deadly poison, with a
certain quantity of white wine, feloniously, wilfully, and of his malice afore

thought, did mix and mingle, he the said G. L. then and there well knowing
the said yellow arsenic to be a deadly poison; and that the said G. L. aſter
wards, to wit, on, &c. at, &c. aforesaid, the poison aforesaid, so as afore

said mixed and mingled with the white wine aforesaid, feloniously, wilfully,
and of his malice aforethought, did send to her the said A. B. to take, drink,
and swallowdown; and that the said A. B. not knowing the poison aforesaid,

in the white wine aforesaid, to have been mixed and mingled as aforesaid, af.
terwards, to wit, on, &c. at, &c. aforesaid, the said poison so as aforesaid,
mixed and mingled by the procurement and persuasion of the sai G. L. did

take, drink, and swallow down; and thereupon the said A. B. by the poison
aforesaid so mixed and mingled as aforesaid, and so taken, drank, and swal
(q) From Imp. Off. Cor. Append. 477, 3d cq. is a principal in the first gºes, though absent,
A party who procures another to administer poi- Kel. 52, 3. Ante, vol. i. 257.
son, who is ignorant of the nature of the mixture,
Wol. III.
24

-

*

By sending
poison (q).
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lowed down as aforesaid, became then and there sick and distempered in her

body, and the said A. B. of the poison aforesaid, and of the sickness *and
distemper occasioned thereby from the said, &c. until, &c. at the parish afore
said, in the county aforesaid, did languish, and languishing did live; on which
said, &c. she the said A. B. at, &c. aforesaid, of the poison aforesaid, and of
the said sickness and distemper thereby occasioned as aforesaid, did die. And

so, &c. [as ante, 751.]
For the
murder of
an appren

tice, where
the death
was caused

by starving
(r).

That A. B. late of, &c. not having the fear of God before his eyes, but be
ing moved and seduced, &c. and of his malice aforethought, contriving and
intending one R. S. then being an apprentice to him the said A. B. felonious
ly, wilfully, and of his malice aforethought, to starve, kill, and murder, on, &c.
and on divers days and times between that day, and, &c. with force and arms,
at, &c. aforesaid, in and upon the said R. S. his apprentice aforesaid, in the
peace of God, and of our said lord the king, then and there being, feloniously,
wilfully, and of his malice aforethought, did make divers assaults, and that the
said A. B. on the said, &c. at, &c. him the said R. S. in a certain room in

the dwelling-house of him the said A. B. there situate, feloniously, wilfully,
and of his malice aforethought, did secretly confine, and imprison, and that the
said A. B. from the said, &c. until, &c. at, &c. aforesaid, feloniously, wilfully,
and of his malice aforethought, did neglect, omit, and refuse to give and ad
minister, and to permit and suffer to be given and administered to him the said
R. S. sufficient meat and drink necessary for the sustenance, support, and
maintenance of the body of him the said R. S. by means of which said con
finement and imprisonment, and also of such neglecting and refusing to give
and administer, and to permit and suffer to be given and administered, such
meat and drink as were necessary and sufficient for the sustenance, support,
and maintenance of the body of him the said R. S. he the said R. S. from the

said, &c. until, &c. at, &c. aforesaid, did languish and pine, and became great
ly emaciated and consumed in his body, and during the time aforesaid there
languishing did live, on which, &c. at, &c. aforesaid, he the said R. S. of
such confinement and imprisonment, and for want of such due and necessary
meat and drink, for the sustenance, support, and maintenance of his body, did
die, and so, &c. [as ante, 751.]
By confin

[As in the last precedent, to the end of statement of the assault.] And

ing an ap

that the said C. D. afterwards, to wit, on the *said, &c. continually from

prentice
and starv

ing him to
death (s).
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thence, until, &c. aforesaid, feloniously, wilfully, and of his malice afore
thought, did keep, confine, and imprison him the said A. B. in a certain cel
lar, part or parcel of a certain messuage or dwelling-house, situate and being
at the parish aforesaid, in the county aforesaid, and during all that time did,
feloniously, wilfully, and of his malice aforethought, neglect and refuse to
give and administer, or permit to be given or administered, to him the said
(r) From Cro. C. C. 279. 8th edit. See the dent for confining and starving a wife to death,
two next precedents, and precedents, ante, 771.

Stark. 372, and see count against a mother for

That, the party will be guilty of murder, see 1 starving her bastard child, ante, 769, and Imp. Off
Leach, 137. 2 Campb. 650, 1 Russ. C. C. 621. Cor. 482, 3d edit. and see the precedents, ante
(s) From Cro. C. A. 464, Sce a similar prece- 771, and post, 829.
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A. B. being so confined and imprisoned as aforesaid, sufficient meat, drink,
victuals, and other necessaries, proper and requisite for the sustenance, sup
port, and maintenance of the body of him the said A. B. by means of which
said confinement and imprisonment, and also for want of sufficient meat,
drink, victuals, and other necessaries, as were proper , and requisite for the
sustenance and support, and maintenance of the body of him the said A. B.
he the said A. B. from, &c. until, &c. in the said cellar, at, &c. aforesaid,
did linger and pine, and became greatly emaciated and consumed in his bo
dy, and during all that time did languish, and languishing did live; on which
said, &c. he the said A. B. at, &c. aforesaid, of such confinement and im
prisonment, and for want of such sufficient meat, drink, victuals, and other
necessaries, as were proper and requisite for the sustenance, support, and
maintenance of his body, did miserably perish and die; and so, &c. [as ante,
751.]
-->

INDICTMENTS FOR PETIT TREASON.
petit
That A. B. late of, &c. laborer, late the servant of E. F. his master, not For
treason
a
having the fear of God before his eyes, but being moved and seduced by the where
servant
instigation of the devil, and of his malice aforethought contriving and intend strangled
his master
ing him the said E. F. his said master to deprive of his life, and him feloni (t).
ously and traitorously to kill and murder, on, &c. with force and arms, at, &c.
in and upon the said E. F. his said master, in the peace of God, and our said
lord the king, then and there being, feloniously, traitorously (u), wilfully, and
of his malice aforethought, did make an assault, and that the said A. B. a cer
tain silk handkerchief, of the value of one shilling, about the *neck of him the [•779 |
said E. F. then and there feloniously, traitorously, wilfully, and of his malice
aforethought, did fix, tie, and fasten, and that the said A. B. him the said E. F.

with the silk handkerchief aforesaid, did then and there choak, suffocate, and

strangle, of which said choaking, suffocation, and strangling, he the said E. F.
then and there instantly died. And so the jurors aforesaid, upon their oath
aforesaid, do say, that the said A. B. the servant of the said: E. F. him the
said E. F. his said master, in manner and by the means aforesaid, ſeloniously,

traitorously (u), wilfully, and of his malice aforethought, did kill and murder,
against the peace, &c.
Against a
That H. R. late of, &c. widow, late servant of H. M. widow, her mistress, servant
for
not having, &c. but being moved and seduced, &c. and of her malice afore murder and
petit trea
thought, contriving and intending her the said H. M. her mistress, to deprive son, in one
of her life, and feloniously and traitorously to kill and murder, on, &c. with count (w).
(t) From Cro. C. C. 279. See other precedents, Radbourne, l Leach, 457. The charge, though

Imp. Off. Cor. 474, 3d ed. 2 Stark. 400. As to clearly proved by circumstantial evidence, was
the offence, &c. see ante, 742.

not supported by two witnesses, as is necessary in

(u) This word must always be inserted, or judg- petit treason, (see ante, 774,) but the prisoner was
ment can only be given for murder, 1 East P. C. convicted of murder, that conviction was held val
346.

(w) This was the inlictment against Henrictta

id, and she was exccuted pursuant to her sentence.
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force and arms, at, &c. aforesaid, in and upon the said H. M. the mistress of
the said H. R., feloniously, traitorously, wilfully, and of her malice afore
thought, did make an assault, and that the said H. R. with a certain stick, hav
ing a bayonet fixed at the end thereof, of the value of two shillings, which
stick she the said H. R. in both her hands then and there had and held, in and

upon the top of the head of her the said H. M., did then and there feloniously,
traitorously, wilfully, and of malice aforethought, of her the said H. R., strike,
cut, stab and penetrate, giving to the said H. M by such striking, cutting,
stabbing, and penetrating of the said H. M. with the bayonet so fixed at the
end of the stick aforesaid, in and upon the top of the head of her the said H.
M. one mortal wound, of the length of one inch, and of the depth of half an
inch, of which mortal wound, the said II. M., from the said, &c. until, &c. in

and at, &c. aforesaid, did languish, and languishing did live, on which said,
&c. at, &c. aforesaid, of the mortal wound aforesaid, she the said H. M. died.

And so, &c. [as supra, 779.]
For petit

That A. B. late of, &c.

widow, late wife of J. B., late of the same place,

treason

against a
woman fer

yeoman, deceased, not having, &c. but being moved and seduced, &c. and of
her malice aforethought, contriving, devising, and intending him the said J. B.

oisoning

|. husband her said late husband, to deprive of his life, and him feloniously, and "traitor
(+).
ously to kill and murder, on, &c. with force and arms, at, &c. aforesaid, fe

I '780) loniously, traitorously, wilfully, and of her malice aforethought, did mix and
mingle a great quantity of deadly poison, called arsenic, into a quantity of
water gruel; and that the said A. B. then and there, feloniously, traitorously,
wilfully, and of her malice aforethought, did give and deliver the said water
gruel, so mixed with the said poison as aforesaid, to the said J. B., her said
then husband, to be drank by him the said J. B. (she the said A. B. then and
there well knowing the said arsenic to be a deadly poison.) And that the said
J. B., by the persuasion and instigation of the said A. B. the said water gruel,
so mixed with the poison as aforesaid, (not knowing the same to be deadly
poison,) did then and there drink, and swallow down into his body, by which
drinking and swallowing of the said water gruel, so mixed with poison as afore

said, the said J. B. then and there became sick and greatly distempered in his
body, of which sickness and distemper, he the said J. B., from the said, &c.
until, &c. did languish, and languishing did live, on which said, &c. the said
A. B. at, &c. aforesaid, of the said sickness and distemper, occasioned by the
drinking of the said water gruel, so mixed with poison as aforesaid, died. And

so, &c. [as in the precedent, ante, 779.]
For petit

That A. B. late of, &c. widow, late the wife of C. B. late of, &c. not hav

treason

against a
wife for

ing, &c. but being moved and seduced, &c. and of her malice aforethought,

contriving, and intending him the said C. B. her said late husband, to deprive
with a pin ofhis life, and him feloniously, and traitorously, to kill and murder, on, &c. with
**
windºw force and arms, at, &c. aforesaid, in and upon the said C. B., her said hus
Ehutter (y).
band, in the peace of God and of our said lord the king, then and there being,
killing her
husband

feloniously, traitorously, wilfully, and of her malice aforethought, did make an
(r) Cro. C. C. Sth cdit. 471.

(w) From Imp. Oil. Cor. 471, 3d edit
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assault, and that the said A. B. with a certain iron pin of a window shutter, of
the value of six-pence, which she the said A. B., then and there had and held
in her right hand, him the said C. B. in and upon the head of him the said C.
B. near unto the left temple, did then and there strike and beat, thereby, then
and there, giving unto him the said C. B., with the iron pin aſoresaid, in and
upon the head of him the said C. B., near unto the left temple aforesaid, one
mortal wound, of the length of two inches, and depth of half an inch, of which
said mortal wound, he the said C. B., from the said, &c. to, &c. at, &c. afore

said, did languish, and languishing did live, on which said, &c. in the year
aforesaid, in, &c. aforesaid, of the mortal wound aforesaid, he the said C. B.

died.

And so, &c. [as ante, 779.]

(lateſ

*That M. H. late of, &c. yeoman, and E. B. late of, &c. widow,
*781 J
the wife of S. B. late of the same place, laborer,) not having, &c. but being ãº.
moved and seduced, &c. on, &c. with force and arms, at, &c. aforesaid,

º

feloniously,
wilfully,
of an
their
malice
aforethought,
shehusband
the said of
E.her
B. iig,
viz. the
also, traitorously,
did and
make
assault
upon
the said S. and
B. the
º:
the said E. B., in the peace of God, and our said lord the king, then and there º
being, and that the said M. H. a certain gun, of the value of five shillings, "...”
then and there charged and loaded with gunpowder and divers leaden shot, º
which gun, he the said M. H. in both his hands, then and there had and held lººr
to, against, and upon the said S. B. then and there, feloniously, wilfully, and ::::::::
of his malice aforethought, did shoot and discharge, and that the said M. H. tºe).
with a leaden shot aforesaid, out of the gun aſoresaid, then and there, by force
of the gunpowder, shot, discharged, and sent forth as aforesaid, the aforesaid
S. B. in and upon the left side of the head of him the said S. B. near the leſt
ear of him the said S. B. then and there, with the leaden shot aforesaid, out of

the gun aforesaid, by the said M. H. so as aforesaid, shot, discharged, and sent
forth, feloniously, wilfully, and of his malice aforethought, did strike, penetrate,
and wound, giving to the said S. B. with the leaden shot aforesaid, so as afore
said shot, discharged, and sent forth out of the gun aforesaid, by the said M. H.
in and upon the left side of the head of him the said S. B. near the left ear of
him the said S. B. one mortal wound, of the depth of four inches, and of the
breadth of two inches, of which said mortal wound the said S. B. then and

there instantly died. And that the said E. B. the wife of him the said S. B.,
then and there, feloniously, traitorously, wilfully, and of her malice afore

thought, was present, aiding, helping, abetting, comforting, assisting, and
maintaining the said M. H. the felony and murder aforesaid, in manner and
form aforesaid, to do and commit, and so the jurors, &c. do say, that the said M.
H. feloniously, wilfully, and of his malice aforethought, and the said E. B. fe
loniously, traitorously, wilfully, and of her malice aforethought, him the said S.
B. then and there, in manner and form aforesaid, did kill and murder, against
the peace, &c.
(2) From Cro. C. A. 456. 10 St. Tr. 1. See the parties chose to insist on their challenges, they

also Stark. 391. This joinder is proper though iſ must be tried separately, Fost. 329, 106.
* -
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*INDICTMENTS FOR MURDER ON THE STATUTE OF STAB

BING, 1 Jac. 1. c. 8.

*.

tºº.

That J. A. late of, &c. not having the fear of God before his eyes, but be
ing moved and seduced by the instigation of the devil, on, &c. at the hour of
nine in the afternoon of the same day, with force and arms, at, &c. aforesaid,
in and upon one G. H. in the peace of God, and of our said lord the king,
then and there being, the aforesaid G. H. not having any weapon then drawn,
nor the aforesaid G. H. having first striken (b), the said J. A. feloniously did
make an assault, and that the aforesaid J. A. with a certain drawn sword, of

the value of five shillings, which he the said J. A. in his right hand then and
there had and held, the said G. H. in and upon the right side of the belly, near
the short ribs of him the said G. H. the aforesaid G. H. as is aforesaid, then
and there, not having any weapon drawn, nor the aforesaid G. H. then and
there having first striken (c), the said J. A. then and there feloniously did stab
and thrust, giving unto the said G. H. then and there, with the sword afore
said, in form aforesaid, in and upon the right side of the belly, near the short
ribs of him the said G. H. one mortal wound, of the breadth of one inch, and

of the depth of nine inches, of which said mortal wound, he the said G. H.
then and there instantly died. And so the jurors aforesaid, upon their oath
aforesaid, do say, that the said J. A., him the said G. H., on the aforesaid,
&c. at, &c. aforesaid, in manner and form aforesaid, feloniously did kill,

against the peace, &c. and against the form of the statute (d), &c.

*:
an ºf

That C. D. late of, &c. [as in the last indictment to the end, and then as
follows.] And the jurors, &c. do further say, that S. W. late of, &c. and G.

... ." W. late of &c. at the time of the doing and committing of the felony and man
ſ #3 | slaughter "aforesaid, feloniously were present, abetting, aiding, assisting,
comforting, and maintaining the said C. D. to kill and slay the said A. B. in
manner aforesaid, against the peace, &c.
-º-

INDICTMENTS FOR MANSLAUGHTER (A).
Against

{As ante, 750, to the asterisk, omitting the terms “malice aforethought.”]

...” In the king's highway there, in and upon one E. F. feloniously and wilfully,
(a) See similar precedents, Burn, J. Indictment, manslaughter at common law, may be rejected as
IX. Cro. C. C. 273. Stark. 404, and Imp. Off. superfluous, 1 Hale, 468,9. Ante, 748, 9.
Cor. 487. See notes at large, ante, 746 to 749.
(e) From Imp. Off. Cor. 486. As the statute
(b) These words are necessary, as being part takes away clergy only from the party actually
of the description of ºtho offence in the statute, 2 stabbing, the principal in second degree, where the
Hale, 170.
(c) See ante, 747, 8.

(d) This conclusion is unnecessary, as the statute creates no new offence, but only takes away
clergy where before it was allowed; but it cannot
prejudice; and if the defendant is found guilty of

offence would be manslaughter, had death occur

red by other means, is guilty of manslaughter on
ly. % that case, if it were proved in evidence
that the blow was given by the party charged, as
an abettor, both could only be ſound guilty of sim
Ple manslaughter.

(A) [See Commonwealth v. Selfridge, Selfridge's trial, Pamph. p. 160–165 J
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did make an assault, and a certain cart of the value of five pounds, then and #:
there drawn by two horses, of the value of ten pounds, which he the said A. (f).
B. was then and there driving in and along the said highway, in and against
the said E. F. feloniously did force and drive, and him the said E. F. did
thereby, then and there, throw to, and upon the ground, and did then and there
feloniously force and drive one of the wheels, to wit, the off wheel of the said

cart, against, upon, and over the head of him the said E. F. then lying upon
the ground, and thereby did then and there give to the said E. F. in and upon
his head, one mortal fracture and contusion, of which the said E. F. then

and there instantly died. And so the jurors, &c. do say, that the said A.
B. him the said E. F. in manner and by means aforesaid feloniously did
kill and slay, against the peace, &c.
-º-

*MAYHEM (g).

[*784 l

PRELIMINARY NotEs on of FENCE, &c.

I. At CoMMON LAw (h).

Mayhem,
at common
law, render
is the violently
anothereither
of the
use of fence.
The of.
such
of his members
as may
him less depriving
able in fighting,
to attack
his adversary or to defend himself, Hawk. b. 1. c. 55. s. 1. The mere dis

figuring, therefore, of the party injured, in such a way as not to affect his
strength or power of fighting, such as the cutting off the ear, slitting the nose,
&c. do not come within this definition, Hawk. b. 1. c. 55. s. 2.

But the cut

ting off a limb, or disabling or weakening the hand or finger, or striking out an
eye or front tooth, or castrating, which is supposed to debilitate and render

unwarlike, were always regarded as mayhems, 4 Bla. Com. 205. To bring
any wound within this denomination, it is said it must be done maliciously,
though it matters not how sudden the occasion, 1 East P. C. 393. All mali
(f) See similar precedent, Stark. 403. The to the offence, it is enacted, that persons guilty of
manslaughter are not to be burnt in the hand, but
may be transported for life or a lesser term, or be

nature of manslaughter will be found sufficientl
stated in the description of murder, when the al
leviations of that offence were considered, see
ante, 724 to 732. It may be described exactly
like murder, except in the omission of the words,

imprisoned with or without hard labor, for not ex
ceeding three years, or be fined; and that the pun

ishment imposed by the act shall have the like
“murder,” and “malice aforethought.” The notes, consequences to the party as if he had continued
ante, 733 to 738, will be here applicable. Like liable to the former punishment.
murder, it was originally clergyable, and has
(g). As to this offence in general, see Hawk. b.
never been excluded from the benefit of clergy by 1. c. 55., 8 Inst. 118. Com. Dig. Justices, S. C.
any statute, except in case of stabbing, already no
ticed. Its punishment is therefore the same with
other clergyable felonies, see 4 Bla. Com. 190 to

*

193. By the 3 Geo. 4. c. 38. s. 1, reciting, that

and against the principal and abettors in the same

Com. 205 to 208.

1 East P. C. 392 to

(h) See precedent, Rast. Ent. 487. West,336,

the punishment for manslaughter is not adequate indictment, Trem. P. C. 33.
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FOR

cious maiming, is said at common law to be felony (A), though none was
ever capital except castration, Hawk. b. 1. c. 55. s. 3. The last offence
seems, indeed, to have been regarded as highly criminal, on whatever provo.
cation it was committed, 3 Inst. I 18.

4 Bla. Com. 206.

The ancient law

as to Mayhems, perhaps, with this exception, adjudged the offender to suffer

the same injury with that which he had inflicted, on the principle of the lex tal.
ionis of Moses, 3 Inst. 118. But this practice has been long exploded; and
nothing but fine and imprisonment is left by the common law as a penalty for
an offence so barbarous.-We pass on, therefore, to consider
II. MAIMING on STATUTEs.

The oſ

The first statute on this subject is the 5 Hen. 4. c. 5, and relates to the
[• 85 | cutting out of tongue and eyes, which was "sometimes done to prevent parties
otherwise injured from giving evidence against those who had ill-used them.
It provides, that “in such case the offenders that so cut out tongues, or put out
the eyes of any, and if it be duly proved and ſound that such deed was done of
malice prepense, shall incur the pain of felony.” The 37 Hen. S. c. 6, enacts,
that whoever shall maliciously, unlawfully, and wittingly, cut, or cause to be
cut, off the ears of any one of the king's subjects, otherwise than by authority
of law, chance, medley, sudden affray or adventure, shall forfeit treble damages
to the party grieved, by action of trespass, and ten pounds to the king as a
fine. But the most important and extensive ancient statute on this subject, is
the 22 & 23 Car. 2. c. 1, commonly called the Coventry Act, from the cir
cumstances to which it owes its origin. For it was passed in consequence of
some armed men having lain in wait for Sir John Coventry, a man of rank
and consequence at the time, and having slit his nose, and so wounded him
that he was not only disfigured, but his life brought into great danger, 1 Leach,
261. After reciting this transaction, the statute proceeds to enact, “That if
any person shall, on purpose, and of malice aforethought, and by lying in wait,
unlawfully cut out or disable the tongue, put out an eye, slit the nose, cut
off a nose or lip, or cut off or disable any limb or member of any subject of his
majesty, with intention in so doing to maim or disfigure in any of the manners
above mentioned, such his majesty's subjects, that then the person so offend
ing, his counsellors, aiders, and abettors, (knowing of, and privy to the offence
aforesaid,) shall be guilty of felony without benefit of clergy.” To constitute
the offence against which this provision was directed, there must be a maim
ing—a lying in wait—and an intent to disfigure.

fence.
r

I. There must be a maiming, and for this purpose a wound in the throat,
or on the neck, will not suffice to bring the offender within the statute, 1 Leach,
51 (B). But to constitute a slitting the nose, it is not necessary that the nos
trils should be perforated, for a wound across the upper part of the nose, on
a level with the eyes, if it cuts the flesh, and divides the frontal vessels of the
(A) [It is held in Massachusetts, that mayhem is not to be regarded a felony by the common law
adopted in that State. Commonwealth v. Newell, 7 Mass. R. 248; nor under statute 1804, c. 123, id.
(Rev. Stat. 717 § 10.)]

{.ommonwealth
[Cutting off the car is not mayhem by the common law,
v. Newell, 7 Mass. R. 248; 1 Russell, 586.]

-

State v. Maris, 1 Coxe (N.J.) R. 453;
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forehead, will fix the party by whom it was given, with the guilt of a capital
felony, 1 Leach, 55. 6 Harg. St. Tr. 223.

II. There must be a lying in wait (A).

But it is not necessary that the

prisoner should lurk in any particular place, and effect the mischief by sudden
ly rushing from it. It will suffice if, having formed an intention to maim, he
takes a convenient opportunity of effecting his purpose, I Leach, 259. And,

therefore, where the party injured was surrounded by a gang of thieves, and, in
the scuffle, some of the party asked the rest where their knives were,"on which

defendant struck at *and maimed him, it was left to the jury to determine [*786
whether he had deliberate intention to wound, and they found him guilty, 1
Leach, 259. So where the prisoner was in concert with pick-pockets, to cut
or stab those who should oppose them, and, in prosecution of this intention,
he ran to a person who had apprehended one of his associates, and maimed

him with a knife, this was holden to be a lying in wait within the statute, 1
Leach, 57, n. (a). I East P. C. 397, 8. Where, however, the injury
arises out of a sudden attack, though the prisoner is engaged in an unlawful
purpose, the offence will not be capital.

This was held where the defendant

was stealing turnips, and on being accosted by a servant of the owner, struck
him with an instrument of iron and wood, which he had with him, l Leach, 187.
And where the commander of a press-gang wounded a person in the attempt
to impress him, who resisted, not being liable to be taken, though antecedent
malice was proved, it was held, that a sufficient lying in wait had not been

shown, I East P. C. 399. These cases show the different construction put
on the common and statute law, for in any of these cases, had death ensued,

malice would have been implied, and the parties convicted of murder, see
ante, 727.

III. There must be an intent to disfigure (B). But if the design was to
murder by maiming, and the party, though wounded, recovers, this deeper
guilt will be no excuse, for the primary intent to maim will not be merged in
the ultimate design to kill, 6 Harg. St. Tr. 211. And the question of intent
is matter of fact for the consideration of the jury, and not a point of law for
the decision of the judge, Id, ibid. It is not necessary that the intention to

maim should be directed against any particular individual; for if it be general
against any person who may resist an unlawful purpose, the offender will be
liable, though the party injured be a stranger, I Leach, 55. 1 East P. C.
396. But most of the nice constructions which have been put on the statute
of Charles are now become unimportant, for the 43 Geo. 3. c. 5S, enacts,
“that any person stabbing or cutting another with intent to murder, rob,
maim, disfigure, or disable him, or to do him some other bodily harm, or to
oppose his own apprehension, or the lawful taking of an accomplice, shall be
guilty of felony without benefit of clergy.” See post, 788, &c. where this
act is recited at large.
(A) [Respublica v. Reiker, 3 Yeates, 2S2.]

-

(B) [Respublica v. Langcake, 1 Yeates, 415: Pennsylvania v. M'Birnie, Addis. R. 30. It seems
express proof of the in ent to disfigure must be made, Pennsylvania v. M'Birne, supra

Dig. Cr. Ev. 654.j
Wol... l Iſ.
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Indictment.

Indictment.—Every Indictment for maiming, though at common law, must
charge the offence to have been done feloniously, because though the defend
ant was formerly punished with loss of member, Hawk. b. 2. c. 23. s. 18.
[•787 J The term maheimavit was always essential formerly, as the word maim *is
at present, id. s. 17. (A), The wound should be set forth with the same de
gree of precision as in cases of murder, id. s. 79. and a similar conclusion
must be drawn, that so the defendant did feloniously maim, &c. though this
will not supply the omission of either of these words in the previous descrip
tion of the violence, 1 East P. C. 402.

In case of indictment on the statute

of Charles, its language must be accurately followed; so that the expressions
on purpose, of malice aforethought, and by lying in wait, as well as the alle
gation that the act was done with intent to maim and disfigure, are material,
id, ibid (B). As to the proceedings by appeal, the defence, and the mode of
trial when that course is taken, see Hawk. b. 2. c. 23. s. 15 to 27, and 1

East P. C. 402, 3, but the subject is not of sufficient practical importance at
the present day, to require further discussion here (C).
—G23–

INDICTMENT FOR SLITTING NOSE,
ON COVENTRY ACT.
Indictment
on Coven
try Act,
22 & 23

That J. W. late of, &c. laborer, and A. C. late of, &c. esq. on, &c. con

triving and intending one E. C. then and yet being a subject of our said lord
Car. 2. c. 1, the king, to maim and disfigure (k) at, & c. with force and arms, in and upon
for felony,
by slitting the said E. C. in the peace of God and our said lord the king, then and there
a nose, and
ainst the being, on purpose (l), and on, (or “of their”) malice aforethought (m), and by
aider and
lying in wait unlawfully and feloniously (n) did make an assault, and the said
abettor (i).
J. W. with a certain iron bill of the value of one penny, which he the said
J. W. in his right hand then and there had and held (o), the nose of the said
E. C. on purpose, and of his malice aforethought, and by lying in wait, then
and there unlawfully and feloniously did slit, with intention, the said E. C. in
[*788

so doing, in manner aforesaid, to "maim and disfigure (p), and that the afore
said A. C. at the time the aforesaid felony by the said J. W. in manner and
form aforesaid, was done and committed, to wit, on the said, &c. at, &c. with
force and arms, on purpose, and of his malice aforethought, and by lying in
(i). From Cro. C. C. 264. See the indictment
(k) This is necessary, 1 East, P. C. 402. An
on which Carroll and King were convicted, Cro. te, 756, 7.
C. A. 219, and the proceedings I Leach, 55. See

(l m.) These words are material, 1 East, P. C.

also an abstract of the indictment against Mills, 402. Supra, 787.
1 Leach, 259, and the Latin indictment against

(n) This is requisite, Havºk. b. 2. c. 23. s. 18.

Coke and Woodbourne, 6 Haig. St. Tr. Appendix, Anne, 786, 7.

30 and see in indictments under 4 Hen. 5. c. 5.

(o) The same precision necessary as in murder,

for beating out eyes, and cutting out the tongue, Hawk. b. 2. c. 23. s. 79.
West, 103. 4.

2

(p) Wide supra.

(A) [Commonwealth v. Newell, 7 Mass. R. 247.]
(B) [Pennsylvania v. M'Birnie, Addis. R. 80.]
(C) For
of mayhem under the laws of the U. States, see 1 U. States Laws (Story's
ed.) 85, 86; 3 id. 2006. Under the laws of New York, 2 Rev. Stat. 664,665, 666; of Ohio, 29th Ohio
Laws, 145; of Massachusetts Rev. Stat. 717 § 10. See also i Russell, 585, n. (A).J

''I''...";
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wait unlawfully and feloniously was present, (knowing of and privy to the
said felony) (q) aiding and abetting the said J. W. in the felony aforesaid, in
manner and form aforesaid done and committed. And so the jurors, &c. do
say (r) that the said J. W. and A. C. on the said, &c. at, &c. aforesaid, with

force and arms, on purpose, and of their malice forethought, and by lying in
wait, the felony aſoresaid, in form aforesaid, unlawfully and feloniously did do
and commit, and each of them did do and commit, against the peace, &c.
and against the form, &c.
-“e&ess

INDICTMENTS FOR MALICIOUSLY CUTTING OR SHOOTING,
ON 43 GEO. 3. c. 58.

AND 9 GEO. 1. c. 22.

That C. H. late of, &c. on, &c. with force and arms, at, &c. in and upon one
C. R. a subject of our said lord the king, "then and there being, feloniously,
wilfully, maliciously, and unlawfully did make an assault, and with a certain

On 43
Geo.3 c.

58. s. 1, for
maliciously
cuiting the
rosecutor

(q) The words of the statute.

shall then be in the possession of the person or

(r) This conclusion is necessary, 1 East P. C. persons so setting fire to the same, or in the pos
sessiºn of any other person or persons, or of any
bºdy corporate, with intent thereby to injure or

402. Ante, 786, 7.
(s) See other precedents, Cro. C. C. 266, and
the precedents and notes relative to obstruction of
public justice and officers, ante, 154. 157. The 43

defraud his majesty or any of his majesty’s
subjects or any body corporate, that then, and in
Geo. 3. c. 58. s. 1. enacts, “that iſ any person or every such case, the person or persons so offend
ersons shall, either in England or Ireland, wilful ing, their counsellors, aiders, and abettors, know
y, maliciously, and unlawfully shoot at any of his ing of, and privy to such offence, shall be and are

.

's subjects : or shall wilfully, maliciously, declared felons, without, benefit of clergy. But it

and unlawfully present, point, or level any kind of is provided, that in the case of shooting or stab
loaded firearms at any of his majesty's subjects, bing, iſ under the circumstances, had the party
and attempt by drawing a trigger, or in any other been killed, it would not have been murder at com
manner, to discharge the same at or against his mon law, the deſendants shall be acquitted (A).
or their person or persons, or shall wilfully, mali Striking over the face with the sharp end of a
ciously, and unlawfully, stab or cut any of his haminer, is held a sufficient cutting, though had the
majesty's subjects, with intent in so doing, or by blunt end been employed, the ãº. would
means thereof, to murder or rob, or to maim, dis have been guilty of a misdemeanor only, 4 Bla.
figure, or disable such his majesty's subject or Com. 208, Chit. edit. in notes. On the clause
subjects, or with intent to do some other grievous which makes it felony to cut, in order to obstruct
bodily harm to such his majesty's subject or sub the apprehension of an offender, it has been hold
jects, or with intent to obstruct, resist, or prevent en, that iſ the party was seized without notice of the
the lawful apprehension and detainer of the per occasion, and cut the officer, he ought not to be
son or persons so stabbing or cºtting, or the law convicted, because, had he killed him, it would
ful apprehension and detainer of any of his, her, or have been manslaughter only, 3 Campb. 68; and
their accomplices, for any offences for which he, the same point was ruled by Lord Ellenborough,
she, or they may respectively be lable by law to C. J., at M. 8th August, 1716. See pre
be apprehended, imprisoned, or detained—or shall cedent, ante, 154. 157. This act only made the of
wilfully, maliciously, and unlawfully administer to, fence capital iſ committel in England or Ireland,
or cause to be administered to, or taken by any of and it was not so if committed at sea, Russ. & Ry.
his majesty's subjects, any deadly poison, or other C. C. 286; but now, by 1 Geo. 4. c. 90 s. 1, it is
noxious and destructive substance or thing, with provided that the crimes and offences mentioned
intent such his majesty's subject or subjects there in the 43 Geo. 3. c. 58, which shall be committed
of any county,
by to murder, or thereby to cause and procure the on the high seas, out of the
miscarriage of any woman then being quick with shall be liable to the same punishment as if com
child", or shall wilfully, maliciously, and unlawful mitted on lan in England or Ireland, and shall

º

ly, set fire to any house, barn, granery, hop oast, be inquired of, as treasons, &c. are by 28 Hen. 8.
malt-house, stable, coa h-house, out-house, mill, See the general object of the 43 Geo. 3. c. 58.
warehouse, or shop, whether such house, barn, &c. Holt, C. N. P. 472, notes.

* see provisions, post, 797, in cases where the woman was not quick with child.
(A) [see Territory v. Mather, 2 Martin's (Lou.) R. 48; State v. Dupuy, id.l77.]

& ).
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sharp instrument then and there feloniously, wilfully, maliciously, and unlaw
As to what is a shooting at a person, within ante, vol. ii. 154, and see the appendix to that page.
Indictment. The indictment must pursue the
the meaning of the act, it has been held, that if the
instrument be fixed so near and in such a direction words of the statute, and charge the offence to
as to be likely to kill or do other grievous bodily have been “wilfully and Inali iously” as well as
harm, and §§ intent that it should do so, the case feloniously committed ; for where it was charged
will be within the act, though it be loaded with to have been done unlawfully, maliciously, and ſc
and paper only, Russ. & Ry. C. C. 95; loniously, omitting the word “wilfully,” the state
ut in an indictment for attempting to discharge a ment was holden to be defective, 1 East, P. C.
loaded blunderbuss at J. S. it was held, that, in 414; but as in the case of murder, see ante, 787,
order to constitute the offence of attempting to it is not necessary to repeat the word feloniously
discharge loaded fire-arms, they must be so loaded to c very allegation; and where an indictment on
as to be capable of doing the mischief intended, the 43 ãº. 3. c. 58, charging in one count that
A. feloniously, wilfully, maliciously, and unlawful
Russ. & Ry. C. C. 377.
As to what may be considered a cutting, with ly, and of his malice afore thought, did shoot at B.
in the act, it has been held, that where it is inflict with intent feloniously, &c. to kill, &c. and that
ed by an instrument capable of cutting, the case C. and D. were then and there aiding and abet
is within the act, though the instrument be not ting the said A. the felony afore said, in manner
intended for culting, nor ordinarily used to cut, and form aforesaid, to do and commit, against
but generally used to force open drawers, doors, the form, &c. and in another count, charging the
&c. and though the intention was not to cut, but act of shooting on a person unknown, in the same
to inflict some other mischief, Russ. & Ry. C. C. words as before ; and that all three, A. C. and D.
78. A striking over the face with the sharp or were then and there aiding and abetting him, the
claw part of a hammer, is a sufficient cutting with felony aforesaid, in manner and form aforesaid, to
in the act, Russ, & Ry. C. C. 104; but if the do and commit, (omiting the word feloniously to
blunt end be employed, the parties would be guilty the aiding and abetting) it was held good on the
only of a misdemeanor, 4 Bla. Com. 208. Chitty's whole, notwithstanding that omission, the statute
edit. notes. Sir W. Jones, 432. Kel. 131. It having made aiders and abettors principal felons,
has been held, that the striking with a square iron although the jury having found A. guilty generally
bar was not within the act, but in this case, the and acquited the others, afterwards expressly nega
wound was not incised but contused and lacerated, tived that A's was the hand that fired, Russ. & Ry.
Adam's case, C. B. Sessions, 1808. 2 Stark. on C. C. 314. 3 Price, 145, 2 Marsh. 465, S. C.
Evidence, 923, n. (e). The nature of the wound, A rariance from the particular instrument or poi
and not of the instrument, seems the proper test son alleged to have been used, does nºt appear to
of decisien. Id.
be material, 3 Campb. 75. 1 Brod. S. Bing. 473.
It is not necessary, to constitute the offence, In stating the offence itself, if the indictment be for
that express and particular malice against the in cuting J. S. and the evidence is, that the wounds
dividual cut should be proved, general malice is were inflicted by stabbing, and not by cutting, it
sufficient. An intent to do grievous bodily harm, will be a fatal variance, Russ. S. Ry. C. C. 356.
is sufficient; though the cut is slight, and not in a
The intention of the prisoner must be stated
vital part, the question is not what the wound is, according to the facts.
but what wº was intended, 1 Ry. and Moody,
Where the indictment alleged the cutting, &c.
C. C. 93, and see 2 Stark. on Evidence, 924. to be with intent to do a grievous bodily harin, the
he intention may be shown by previous mali prisoner may be convicted, though his main and
attempt was to resist his lawful appre
cious acts against the person wounded, Russ. &
Ry. C. C. 531. Where the primary and princi ension, iſ, in order to affect the latter intent, he
al intention of the prisoner was to commit one also intended to murder, do grievous bodily harm,
crime, but in order to effect it, he intentionally did &c., 1 Ry. & Moody, C. C. 85. Russ, & Ry. C.
a grievous bodily harm, the case was considered C. 362, supra; but it would have been otherwise,
within the act, Russ. &. Ry. C. C. 362.
if the prisoner had no other intent than to resist
With respect to the words “grievous bodily his apprehension, Russ. & Ry. C. C. 365. 1 Ry.
harm,” it is not necessary to constitute the offence & Moody C. C. 29. Rex v. Marshall and others.
within the act, that the injury should be eventual MS. 188. 2 Stark. on Evidence, 925, note (g).
ly dangerous, Russ. & Ry. C. C. 362; but the
Evidence. The necessary evidence as to malice,
wound should be inflicte 1 on a vital part, Holt C. and the prisoner's intention, may be collected from

ſº

|.

N. P. 469.

.

-

the preceding notes, see also 2 Stark. on Evidence,

We have already considered the offence relative 923, 4. Evidence of prior malice and attempts to in

to obstructing, &c. officers against this act, see

Chap. XIV.]
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CUTTING.

fully (t) did strike and cut (u) the said C. R. in and upon the right arm of her
the said C. R. with intent (w) in so do ing wilfully, and of his malice afore
thought, to kill and murder her the said C. R. to the great damage of the said
C. R. against the form, &c. and against the peace, &c. [Second count same Secºnd
as the first, only instead of stating the intent to murder, aver it to be “to disa
ble her the said C. R.” and conclude as before. Third count similar to the Third count.
first, only stating the intent to be “to do some grievous bodily harm to the said
C. R.”]
That J. M. late of, &c., H. M. late of, &c., T. M. late of, &c. on, &c. For-mali
with force and arms, at, &c. with a certain pistol loaded with gunpowder, and *. at
divers, to wit, six leaden slugs, feloniously, wilfully, maliciously, and unlaw- ...ºne
fully did shoot at one J. M., then and there being a subject of our said lord ‘...i.º.
the king, and in the peace of God and our said lord the king then and there
being, and with divers sharp and offensive weapons, to wit, with a certain
sword, and with a certain hedging hook, him the said J. M. then and there
being such subject as aforesaid, they the said J. M., H. M., and T. M. then
and there feloniously, wilfully, maliciously, and unlawfully did cut, with intent
in so doing, that is to say, in so shooting at and cutting the said J. M., and by
means thereof, feloniously, wilfully, and of their malice aforethought, to mur
der him the said J. M., then and there being such subject as "aforesaid, against [ •790 J
the form, &c. and against the peace, &c. And the jurors, &c. that the said .."
J. M., &c. on, &c. with force and arms, at, &c. with a certain pistol loaded
with gunpowder, and divers, to wit, six leaden slugs, feloniously, wilfully, ma
liciously, and unlawfully did shoot at the said J. M., then and there being
such subject as aforesaid, &c. [as in the first count, with intent in so doing,
that is to say, in so shooting at and cutting the said J. M., and by means
thereof, to maim and disable him the said J. M., then and there being such
subject as aforesaid, against the form of the statute, &c. and against the peace,
&c. The like with intent in so doing, to wit, in so shooting at and cutting Third count.

the said J. M., and by means thereof to do some grievous bodily harm to him
the said J. M., then and there being such subject as aforesaid, against the
form, &c. And the jurors, &c. that the said J. M., H. M. and T. M. on º
the said eighteenth day of April, in the fifty-second year aforesaid, with force
and arms, at, &c. with a certain pistol loaded with gunpowder, and divers, to
wit, six leaden slugs, feloniously, wilfully, maliciously, and unlawfully did
shoot at the said J. M., then and there being such subject as aforesaid, and in

the peace, &c. then and there being, with intent in so doing, and by means
thereof, then and there feloniously, wilfully, and of their malice aforethought,
to murder him the said J. M., then and there being such subject as aforesaid,
against the form of the statute, &c. and against the peace, &c. The like with Fiſh count.
intent in so doing, and by means thereof, to maim and disable him the said

J. M. then and there being such subject as aforesaid, against the form, &c.
jure the prosecutor, is admissible, Russ. & Ry. C.
(t) As to this, see ante, 709, n.
C. 531. The evidence to be adduced in a prose(u) What a variance, ante, 789, b, note.
cution for wounding, &c. officers in apprehending
(w) The intention must be described according
* prisoner, will be found, post, Appendix to page to the ſact, ante, 789, b. note.
154.
(r) See a form, 2 Stark. 583.
-
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The like with intent in so doing and by means thereof to do some grievous
bodily harm to him the said J. M., then and there being such subject as afore

Seventh

said, against the form, &c. And the jurors, &c. that the said J. M., H. M.,

count.

and T. M., on, &c. with force and arms, at, &c. with divers sharp and offen
sive weapons, to wit, with a certain sword, and a certain hedging-hook, feloni
ously, wilfully, maliciously, and unlawfully did cut the said J. M., then and
there being such subject as aforesaid, and in the peace, &c. then and there

Eighth
count.

Ninth
eount.

being, with intent in so doing, and by means thereof then and there felonious
ly, wilfully, and of their malice aforethought, to murder him the said J. M.,
then and there being such subject as aforesaid, against the form, &c. The
like with intent in so doing, and by means thereof, to maim and disable
him the said J. M., then and there being such subject as aforesaid, against
the form, &c. The like, with intent in so doing, and by means thereof, to

do some grievous bodily harm to him the said J. M., then and there being

Tenth

such subject as aforesaid, against the form, &c.

count.

the said J. M., &c. afterwards, to wit, on, &c. with force and arms, at, &c.

And the jurors, &c. that

[*791 J with a certain pistol loaded "with gunpowder, and divers, to wit, six leaden

Eleventh
count.

Tpon 43
Geo. 3. c.
.58. s. 1,
for shoot

ing at pro
secutor (y).

Indictment
on 43 Geo.

3. c. 58, for
an assault,
with in
tent to

murder,

&c. against
three per
sons for
assault
and cut

ing, &c.

slugs, feloniously, wilfully, maliciously, and unlawfully and knowingly did shoot
at the said J. M., the said J. M. then and there being in his own dwelling
house, situate and being at, &c, against the form of the statute, &c. and
against the peace, &c. And the jurors, &c. that the said J. M., &c. after
wards, to wit, on, &c. with force and arms, at, &c. with a certain pistol load
ed with gunpowder, and divers, to wit, six leaden slugs, feloniously, wilfully,
maliciously, and unlawfully did shoot at the said J. M., against the form, &c.
The jurors, &c. that M. Y. late of, &c. spinster, on, &c. with force and
arms, at, &c. with a certain gun then and there loaded with gunpowder and
divers leaden shot, which she the said M. G. in both her hands then and there

had and held, feloniously, wilfully, maliciously, and unlawfully did shoot at R.
C., a subject of our said lord the king, in the peace of God and our said lord
the king then and there being, with intent in so doing, him the said R. C.
then and there feloniously, wilfully, and of her malice aforethought, to kill and
murder against the form, &c. and against the peace, &c. [Second count, the
same, only stating it to have been done “with intent to disable the said R. C.”
Third count, “with intent to do him some grievous bodily harm.” Fourth
count, the same as the first, leaving out the words in italic.
That J. C. late of, &c. J. D. late of, &c. and E. T. late of, &c. on,

&c. with force and arms, at, &c. aforesaid, in and upon T. C. a subject of
our said lord the king, in the peace of God and our said lord the king, then
and there being, feloniously, wilfully, maliciously, and unlawfully did make an
assault, and with a certain sharp instrument, then and there feloniously, wil
fully, maliciously, and unlawfully did strike and cut the said T. C., in and
upon the back of him the said T. C. with intent in so doing, feloniously, wil
fully, and of their malice aforethought to kill and murder him the said T. C.
to the great damage of the said T. C., against the form of the statute, &c.
(y) See other precedents, Cro. C. C. 8th edit. 267. Stark. 55s.

Chap. XIV.]
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and against

and against the peace, &c. the king, his crown and dignity. And the jurors,
&c. do further present, that, J. N. late of, &c. before the said felony was
committed, in manner and form aforesaid, to wit, on the same day and year

a fourth, for
counselling,
procuring,

&c. (z).

aforesaid, with force and arms, at the parish aforesaid, in the county afore
said, feloniously, wilfully, maliciously, and unlawfully, did counsel, aid and
abet them the said J. C. J. D. and E. T., the felony aforesaid, in manner
and form aforesaid, to do and commit, and then and there, to wit, at the

time of the committing the felony aforesaid, knew of, and was privy to the
said offence, against the form of the statute, &c. and against the peace, &c.
Second count like the first, only laying the intent, “in so doing to disable him
the said T. C.” Third count like the first, only saying that the three de

fendants “with a certain knife, feloniously, &c. did stab and cut,” and laying
the intent, “in so doing to do some grievous bodily harm to him the said T.
C.”

*That R. S. late of, &c. after the first day of July, in the year of our Lord [*792 )
Geo.
one thousand eight hundred and three, to wit, on, &c. with force and arms, 3Onc. 43
58. s. 1.
at, &c. aforesaid, did wilfully, maliciously, unlawfully and feloniously present, for leveling
a gun at
level, and point a certain gun, then and there being loaded, with gunpowder prosecutor
(a).
and leaden shot, at J. F., then and there being a subject of our said lord the
king, and in the peace of God and our said lord the king, and the said R. S.
did then and there, with ſorce and arms, wilfully, maliciously, unlawfully, and
feloniously attempt, by then and there drawing the trigger of the said gun, so
being there loaded, and so presented, pointed, and levelled as aforesaid, to dis
charge the same against the person of the said J. F., with intent in so do
ing, and by means thereof, to do his said majesty's subject some grievous
bodily harm, against the peace, &c. and against the form, &c. [There were
several other counts.]
shoot
That J. S. late of, &c., W. G. late of, &c., and J. L. late of, &c. being For
ing at the

evil designing and disorderly persons, and of wicked and malicious minds and prºsecutor
in a dwell
dispositions, and not regarding the laws and statutes of this realm, nor fear ing-house,
viz. against
the person

(z) On this indictment the defendants were con- without benefit of clergy. And any one who shall who shot,
victed and executed. This was drawn by an emi- ſorcibly rescue another lawfully in the custody of and two
nent crown lawyer. See notes, ante, 788.
any officer or other person, for any of the offences others for

(a) In order to constitute the offence within the there enumerated, or shall, by gift or
act, the fire arm should be loaded, so as to be ca-

º: of aiding and

money or other reward, procure any of is majes- abetting,

pable of doing the mischief intended, Russ. & Ry, ty's subjects to join him in any of them, is made &c. on 3
C. C.. 377.
3
guilty in the same degree.
o bring an offender Geo. 1. c.
(b) This indictment is taken from Cro. C. A. within this provision, it is not necessary that he 22. (b).
20. See the indictment in Latin against Arnold, should be disguised, &c. for the words relating to
the year aſter the act was passed, for shooting at deer-stealers, in the former part of the section,
Lord Onslow, 8 Harg. St. Tr. 289. The indict “persons armed, &c. and having their faces black
ment in the coal-heaver's case, stating that all shot º or otherwise disguised,” have no reference to
jointly, which was held good, l Leach, 64. And the subsequent clauses, 8 Harg. St. Tr. 313. But
see other precedents Cro. C. A. 474. Cro. C. C.
84, 267. Stark. 400, 1.

to make a shooting capital within this act, there
must be such a malice either express or implied,
Offence. Among the provisions of 9 Geo. 1. c. as, in case the party had been killed, would have
22, it is enacted, that if any person shall wilfull constituted murder; and no shooting by accident,
and maliciously shoot at any person in any dwelſ. or self defence, or in such passion as would reduce
ing-house or other place, he shall be guilty offelony the killing to manslaughter, will render a party
-
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ºt. ing the pains and penalties therein contained, after the first day of June, in the
-

assault by

-

year of our Lord seventeen hundred and twenty-three, to wit, on, &c. with

*"...";
ties that J. force and arms, at, &c. in and upon one J. P. esq. in the peace of God and

i...."our said lord the king, in a certain dwelling-house there situate, then and there
º *: being, unlawfully, wilfully, maliciously, and feloniously did make an assault,

two others

in a dwell

ing house. and that the said J. S with force and arms, at, &c. aforesaid, with a certain
gun which he the said J. S. in both his hands then and there had and held,
and which said gun was then and there loaded with gunpowder and divers
leaden bullets, to wit, three leaden bullets, did then and there in the said dwell

ing-house, feloniously, wilfully, and maliciously shoot at the said J. P., he
the said J. P. then and there being in the said dwelling-house, and that the
said W. G. and J. L. at the time of the felony aforesaid, by him the said J. S.
in form aforesaid done and committed, were then and there present, aiding,
abetting, assisting, comforting, and maintaining the said J. S., the felony afore
said, in manner and form aforesaid, to do, commit, and perpetrate, against the
[•793 form of the statute, &c. and against the peace, &c. *[Second count like the
first, only leaving out the words, “in the dicelling-house,” &c. and stating an
Third
count,
assault in the parish at large.] And the jurors aforesaid, upon their oath
stating that
... aforesaid, do further present, that the said J. S., W. G., and J. L., on the
***
the
prosecu- said, &c. with force and arms, at, &c. aforesaid, with a certain other gun
. ".. loaded with gunpowder and divers leaden bullets, to wit, three leaden bullets,
i." feloniously, wilfully, and malicously did shoot at the said J. P., he the said J.
P. then and there being in the peace of God and our said lord the king, and
Fourth
also thenthe
andform
thereofbeing
in a certain
dwelling-house,
situate&c.
in, &c.And
aforesaid,
count, staagainst
the statute,
&c. and
against the peace,
the ju
-

>

y

-

-

-

-

-

-

e

-

thus highly criminal, 1 Leach, 417. And though most part, be here applicable. It does not seem to
it is not necessary that any evil consequences
should ensue, yet the shooting must be with a gun
so loaded as to be dangerous, and it must be lev
elled at the party whom it was intended to injure.
So that if the firing take place in the dark, al

though it was designed to reach an individual, if
directed to a quarter different from that in which
he was at the time, the prisoner must be acquitted,
1 East P. C. 413. All present, aiding and abet
ting a malicious shooting, which comes within the
act, are principals. And they may all be indicted
for shooting, though some of them had no fire arms,
and will be convicted, though the party who actu

ally shot, is uncertain, l Leach, 64; for it is said
that as the act creates a new felony, and does not
take away clergy from any offence in which it was

formerly allowed, the crime must necessarily pos
sess all the incidents of felony at common law;
but this doctrine is ably questioned by Mr. Jus
tice Foster. Fost. 416 to 430. It has, however,
been since confirmed by two express decisions, 1

be necessary to lay the fact to have been commit
ted in any dwelling-house, as the words of the act
are “in any dwelling-house or other place,” but if
it be stated, and the name of the owner of the
house be set forth, and a mistake arise, the vari
ance has been holden fatal, l Leach, 352: but
where the name is stated, and it cannot be proved
who is the owner, or what his real name is, no ob
can be taken, l Leach, 352 ; in notes.
here several are indicted, and it is uncertain
which of them shot, it is best to charge the shoot
ing by one of them, and that the others abetted
him in the felony; for though it is said that it may
be charged as the act of all, yet it is necessary to
state that the party held the gun in his hands, and
to aver that several did so at once, appears absurd.
And, as in case of murder, it woul
robably be
holden, that it is immaterial whether the proof ac
cords with the allegation as to the individual firing ;
for all that are present are equally guilty, see ante,
789. , Russ. & Ry. C. C. 314.
Price, 145. 2

W.

Leach, 359. 1 East P. C. 414, 3 T. R. 105. Marsh. 465, S. C. The venue may be laid in any
And though the offence be laid jointly, it is joint county of England at the prosecutor's discretion;
and several in its nature, and
some of but this liberty must not be abused to purposes of
defendants may be acquitted, and others found injustice. 9 Geo. 1. c. 22. s. 14. 1 Bla. Rep.
415, ante, vol. i. 184. The punishment is death
guilty, id ibid.
Indictment. The preceding notes as to the in without benefit of clergy. But no attainder works
dictment under the 43 Geo. 3. c. 58, will, for the corruption of blood, forfeiture, or loss of dower.

dº

-
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rors, &c. do further present, that the said J. S. being an ill-designing person, "g º,
of a wicked and malicious disposition, and not regarding the laws and statutes at the
of this realin, nor fearing the pains and penalties therein contained, after the º:
first day of June, in the year of our Lord one thousand seven hundred and ºth.
twenty-three, to wit, on the said, &c. with force and arms, at, &c. with a cer-

..".

tain other gun loaded with gunpowder and divers leaden bullets, to wit, three
leaden bullets, which said gun he the said J. S. in both his hands then and
there had and held, feloniously, wilfully, and maliciously did shoot at the said
J. P., he the said J. P. then and there being in the peace of God and our said
lord the king, and also then and there being in a certain dwelling-house, situ
ate in, &c. aforesaid, against the form of the statute, &c. and against the
peace, &c. And that the said W. G. and J. L. being also ill-designing per
sons, and of wicked and malicious dispositions, at the time the said felony last
mentioned was committed by the said J. S. in manner and form aforesaid, to
wit, on the said, &c. with force and arms, at, &c. aforesaid, unlawfully, wilful
ly, maliciously, and feloniously were present, aiding, abetting, helping, com
forting, assisting, and maintaining the said J. S. the felony last aforesaid, in
manner and form aforesaid, to do and commit. And so the jurors, &c. do
say, that the said J. S., W. G. and J. L. on the said, &c. at, &c. aſoresaid,
with force and arms, the felony last aforesaid, in manner and form aforesaid,
unlawfully, wilfully, maliciously, and feloniously did do and commit, and each
of them did do and commit, against the form of the statute, &c. and against
the peace, &c.

>

*ſ

*That J. S. late of, &c. being an ill-designing and disorderly person,
•794 J
a wicked and malicious disposition, and not regarding the laws and statutes of For
º:
ing
this realm, nor the pains and penalties therein contained, aſter the first day of prºsecutor
with
June, which was in the year of our Lord one thousand seven hundred and º:
a

-

is

-

twenty-three, to wit, on, &c. with force and arms, at, &c. aſoresaid, with

ºnce

a certain pistol, loaded with gunpowder and a leaden slug, which he the said
J. S. in his right hand then and there had and held, he the said J. S. did then
and there unlawfully, wilfully, maliciously, and feloniously shoot at one W.
M. (he the said W. M. in the peace of God and our said lord the king then
and there being,) against the form, &c. and against the peace, &c. And the
jurors, &c. that the said J. S. after the said, &c. to wit, on the said, &c. with
force and arms, at, &c. aforesaid, with a certain pistol, which he the said J.
S. in his right hand then and there had and held, he the said J. S. did then and
there wilfully, wickedly, maliciously, and feloniously shoot at one W. M. (he

§§§º
rece

i. C.

32 (...).
First count,

º

º:
*k.a.
en shot.

sº.

the said W. M. in the peace of God and our said lord the king, and in the without
.5,
king's highway then and there being,) against the form, &c. and against the

º:

peace, &c.

charged.

That A. N. late of, &c. being an ill-designing, &c. and not regarding, &c. ſººn
after, &c. to wit, on, &c. with force and arms, at, &c. aforesaid, with a certain

tº:

gun, loaded with gunpowder and a leaden bullet, which he the said A. N. * *
then and there had and held, he the said A. N. with the said gun, so being

(c) cro.c. v. 4.4.
Wol. III.

26

79.],
erson in
is dwell
ing-house

†.
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loaded as aforesaid, did then and there wilfully, maliciously, unlawfully, know
ingly, and feloniously shoot at A. D. esquire, (the said A. D. then and there
being in his own dwelling-house) against the form, &c. to the evil example,
&c. and against the peace, &c.

For mali

ciously
shooting in
Fleet

street (e).

[Like the last precedent, only stating instead of the words in parenthesis,
“he the said A. D. then and there being in a certain place and king's high
way, called Fleet Street, in, &c. aforesaid.”]
--

[•795 )

*INDICTMENTS FOR ATTEMPTS TO MURDER BY POI

SON (A).
At com
mon law,

against a
servant for
a misde
meanor in

utting a
arge .

That A. G. late of, &c. being a person of a wicked mind and disposition,
and maliciously intending to poison one J. M. of, &c. aforesaid, apothecary,
her master, on, &c. did knowingly, wilfully, and maliciously, put a large
quantity of corrosive mercury sublimate, (being a deadly poison) into a tea
kettle filled with water, which water he the said J. M. had then and there im

quantity o
corrosive

mercury
sublimate

into a tea
kettle of
water with
an intent to

poison her
master (f).

mediately before directed the said A. to boil, in order to make a certain liquor
called tea, for his own drinking; and she the said A. did then and there know
ingly, wilfully, and maliciously, boil the said corrosive mercury sublimate in
the said water, and the said water, in which the said corrosive mercury subli
mate was so boiled, as aforesaid, did immediately afterwards, to wit, on, &c.
aforesaid, there deliver to the said J. M., her said master, to use for the mak

ing of the said liquor called tea, and the said J. M. not knowing the said cor
rosive mercury sublimate to have been in the said water, did use the same in
making the said liquor called tea, and did drink a quantity of the same made
with the said water, wherein the said corrosive sublimate was so boiled, as
aforesaid, whereby the said J. M. became and was grievously and violently
distempered and injured in his body, and in extreme danger of losing his life,

to the great damage of the said J. M., to the evil example, &c. and against
the peace, &c.
For a mis
demeanor
at cornrnon

law, in
putting
white arse
nic into

brandy,
and giving
it to a per

That T. B. late of, &c. E. S. late of, &c. and R. S. late of, &c. contriving
and intending to hurt and damage the body of A. O. widow, on, &c. with force
and arms, at, &c. aforesaid, unlawfully, wickedly, and knowingly, did mix
poison, to wit, white arsenic, with brandy, and the same poison mixed with
brandy, as aforesaid, afterwards, to wit, on the same day and year above men
tioned, with force and arms, at, &c. aforesaid, unlawfully and knowingly, did

son to

drink (g).

give to the said A. to drink, and the said A. not knowing the said poison to
have been mixed with brandy as aforesaid, she the said A. did then and there
(d) Cro. G. G.7th edit. 220. 8th ed. 267.

(f) cro. C. C. 7th edit. 616.

(e) Cro. C. C. 8th edit. 267.

(g) See Cro. C. C. 7th edit. 648.

A) [See Cadman's case, 1 Moody C. C. 114; Harley's case, 4 Carr. & Payne, 369 ; Lewis's case,
6 Carr. & Payne, 161.

Attempts to murder are not now considered as felonies at common law, but are punishable only as
high misdemeanors. Commonwealth v. Barlow, 4 Mass. R. 439; 1 Russell, 585; see State v. Cay, 2
Aiken's (Vermont) R. 181.]"
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drink and swallowed the poison mixed with the brandy as aforesaid, by which
the said A. of the poison aforesaid, then and continually afterwards, until the

day of taking this inquisition, at, &c. aforesaid, was and yet is grievously and
violently "distempered and injured in her body, to the great damage of the [•796
said A. and against the peace, &c.
That A. B. late of, &c. on, &c. at, &c. wilfully, maliciously, and unlaw

For felony
in an at

fully, did mix deadly poison, to wit, one ounce of white arsenic with brandy, tempt to
poison on
and the same poison mixed with brandy as aforesaid, afterwards, to wit, on the 43
Geo. 3.
c.
same day and year above mentioned, with force and arms, at, &c. aforesaid, (h).58. s. 1.
feloniously, wilfully, maliciously, and unlawfully, did administer to, and cause
the same to be taken by one:C. D. with intent in so doing, feloniously, wilful
ly, and of his malice "aſorethought, to poison, kill, and murder the said C. [•797
D. against the form of the statute, &c. and against the peace, &c. [Second
count like the first, only describing the arsenic as a noxious and destructive
-

substance.]
—º-
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ABORTION (A).
That A. B. late of, &c. on, &c. and on divers other days and times between
that day and, &c. with force and arms, at, &c. wilfully, maliciously, and felo
niously, did administer to, and cause to be administered to, and taken by one
C. D. single woman, then and there being, and on the said other days and
times aforesaid,there continuing to be quick with child, divers large quantities,
to wit, four ounces of a noxious and destructive substance, to wit, savin (k),
with intent thereby to cause and procure the miscarriage of the said C. D.
against the form, &c. and against the peace, &c.

That T. G. late of, &c. on, &c. and on divers other days and times be

For ad
minster

ing savin
to a wo.

man quick
with child,
with intent
to procure

abortion,
on 43 Geo.
3. c. 58. s.

1 (i).

Upon 43
Geo. 3. c.

tween that day and, &c. aforesaid, with force and arms, at, &c. wilfully, ma
liciously, and feloniously, did administer to, and cause to be administered to,

58. s. 2, for
administer

ing savin
to a woman

(h) See similar precedent, Stark. 663, and see lory, whipping, or transportation, ſor any term not
the statute set
ante, 788, and notes.
exceeding fourteen years, at the discretion of the
(i) See ante, 788, n. (k), for similar precedent, court in which they are convicted. The punish
Stark. 585. For indictments on the 2d section of
ment of the pillory is now abolished by 56 Geo. 3.
the act, where the child was not alive, for single c. 138, except in cases of perjury. Upon this in
felony, and at common law for a misdemeanor, see dictment it is essential to preve the woman was
post, 798, 9.
quick with child at the time"of administering the
(k). The name of the poison is not material, see poison, see 3 Campb. 73. But where the indict
3 Campb. 74.

º:

ment charged the prisoner with administering a

(1) See other precedents, Cro. C. C. 266. 2 decoction of savin, (describing it to be a noxious
Stark. 586. As, under the first section of the act, substance) to a woman with child, but not quick
to administer drugs to a woman quick with child, with child, it was held to be unnecessary to prove
is felony without benefit of clergy, so, by the sec that the substance so administered was"savin, or
ond section, to do so before the child is alive, is that it was capable of procuring a miscarriage, or
made a single felony in principals, aiders, and pro that the woman was with child, these being unne
curers, and punished with fine, imprisonment, pil cessary averments, 3 Campb. 73.

(A) [Sec 1 Russell, 553, n. (A); Commonwealth v. Bangs, 9 Mass. R. 387.]

not quick
with child,
with intent
to procure a

miscarriage
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and taken by R. E. F. single woman, divers large quantities, that is to *say,
&c. of a certain drug called savin, the said R. E. F. on the said, &c. and
continually from thence until, &c. being with child, but not being quick with
child, to wit, at the respective times of administering such divers large quanti
ties of the said drug called savin, as aforesaid, with intent thereby to cause
and procure the miscarriage of the said R. E. F. against the form, &c. and
against the peace, &c. And the jurors, &c. that the said T. G. afterwards,
to wit, on the said, &c. with force and arms, at, &c. wilfully, maliciously, and
feloniously, did administer to, and cause to be administered to, and taken by
the said R. E. F. a woman then with child, divers other large quantities of a
certain drug called savin, that is to say, &c.
of the said drug called savin,
with intent thereby to cause and procure the iniscarriage of the said R. E. F.,
she the said R. E. F. not being quick with child at the time of administering
such last-mentioned divers large quantities of the said drug called savin, as
last aforesaid, against the form, &c. and against the peace, &c. And the ju
rors, &c. that the said T. G. afterwards, to wit, on the said, &c. with force

and arms, at, &c. wilfully, maliciously, and feloniously, did administer to, and
cause to be administered to, and taken by the said R. E. F. divers other large
quantities of a certain drug called savin, that is to say, &c. of the said drug
called savin, with intent thereby to cause and procure the miscarriage of the
said R. E. F. she the said R. E. F. not being quick with child at the time of

administering such last-mentioned large quantities of the said drug called sa
vin, as last aforesaid, against the form, &c. and against the peace, &c.
On 43 Geo.
3. c. 58. s.

2, for ad
minister

ing decoc
tion of sa
win to pro
cure abor

That A. B. late of, &c. on, &c. and on divers other days and times between
that day and, &c. at, &c. wilfully, maliciously, unlawfully, and feloniously,
did administer to, and cause to be administered to, and taken by one H. M.
G. single woman, divers large quantities, that is to say, six ounces of the de
coction of a certain shrub called savin, then and there being a noxious and de

tion, to a
woman be
fore the

uickening

º

structive thing, the said H. M. G. on the said, &c. and continually from

thence until the said, &c. at, &c. aforesaid, being with child, but not quick
with child, to wit, at the respective times of administering such divers large
quantities of the decoction of the said shrub called savin, as aforesaid, with
intent thereby to cause and procure the miscarriage of the said H. M. G.
against the form of the statute, &c.

At com

mon law,
for an as
sault and
administer

That E. F. late of, &c. being a wicked, malicious, and evil disposed person,
and not having the fear of God before his eyes, but being moved and seduc
ed by the instigation of the "devil, on the twenty-eighth day of February, in

ing, &c. to
cause a mis

the thirty-ninth year of the reign of our sovereign lord George the third,

carriage
(n).

then king of Great Britain, &c. and now, to wit, at the time of taking this in
[*799 J quisition, by the grace of God, of the United Kingdom of Great Britain and
Ireland king, defender of the Faith, with force and arms, at, &c. aforesaid,
in and upon one A. E. the wife of F. E. in the peace of God, and our said

sovereign lord the king, then and there being, and also then and there being

big and pregnant with child, did make a violent assault, and that he the
(m) 3 Cam b. 75.
(n) From the Crown Office, Michaelmas Term,

42 Goo. 3,
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said E. F. then, and on divers other days and times, between that day and

the day of the taking of this inquisition, with force and arms, at, &c. aforesaid,
knowingly, unlawfully, wilfully, wickedly, maliciously, and injuriously, did

give and administer, and cause and procure to be given and administered, to
the said A. E. so being big and pregnant with child as aforesaid, divers dead

ly, dangerous, unwholesome, and pernicious pills, herbs, drugs, potions, and
mixtures, with intent feloniously, wilfully, and of his the said E. F.'s mal
ice aforethought, to kill and murder the said child, with which the said A. E.
was so then big and pregnant as aforesaid, by reason and means whereof, not
only the said child, whereof she the said A. E. was afterwards delivered, and
which by the providence of God was born alive, became and was rendered
weak, sick, dieased, and distempered in body, but also the said A. E. as well
before as at the time of her said delivery, and for a long time, (to wit) for the
space of six months then next following, became and was rendered weak,
sick, diseased, and distempered in body, and during all that time, underwent
and suffered great and excruciating pains, anguish, and torture, both of body
and mind, and other wrongs to the said Anne, he the said E. F. then and
there unlawfully, wilfully, wickedly, maliciously, and injuriously, did, to the
Second
grievous damage of the said A. E., and against the peace of, &c. And the count.
jurors, &c. do further present, that the said E. F. afterwards, (to wit) on the
said, &c. with force and arms, at, &c. aforesaid, in and upon the said A. E.
in the peace of God and our said lord the king, then and there being, and al
so then and there being big and pregnant with a certain other child, did make
another violent assault, and that he the said E. F. then, and on divers other

days and times between that day and the day of the taking of this inquisition,
with force and arms, at, &c. aforesaid, knowingly, unlawfully, wilfully, wick
edly, maliciously, and injuriously, did give and administer, and cause and pro
cure to be given and administered, to the said A. E. so being big and preg
nant with child as last aforesaid, divers other deadly, dangerous, unwholesome,
and pernicious pills, herbs, drugs, potions, and mixtures, by reason *and
means whereof, &c. [as before.] And the jurors, &c. do further present,
that the said E. F. afterwards, (to wit) on the said, &c. with force and arms,
at, &c. aforesaid, in and upon the said A. E. in the peace of God and of our

said lord, the king, then and there being, and also then and there being big and
pregnant with a certain other child, did make another violent assault; and that

he the said E. F. then, and on divers other days and times, between that day
and the day of the taking of this inquisition, with force and arms, at, &c.
aforesaid, knowingly, unlawfully, wilfully, wickedly, maliciously, and injurious
ly, did give and administer, and cause and procure to be given and administer
ed, to the said A. E. so being big and pregnant with child as last aforesaid,
divers other deadly, dangerous, unwholesome, and pernicious pills, herbs,
drugs, potions, and mixtures, with a wicked intent to cause and procure the
said A. E. to miscarry, and to bring forth the said last-mentioned child, with
which she was so big and pregnant as last aforesaid, dead, by reason and
means whereof, she the said A. E. became and was rendered weak, sick,
diseased, and distempered in body, and remained and continued so weak, sick,

and distempered in body, for a long space of time, (to wit) for the space of six
months then next following, and during all the time last-mentioned, underwent

*800 J
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and suffered great and excruciating pains, anguish, and torture, both of body

Fourth
count.

and mind, and other wrongs to the said A. E. he the said E. F., then and
there unlawfully, wilfully, wickedly, maliciously, and injuriously did, to the
grievous damage of the said A. E. and against the peace, &c. And the ju
rors, &c. do further present, that the said E. F. afterwards, (to wit) on, &c.
at, &c. in and upon the said A. E. in the peace of God, and our said lord the
king, then and there being, and also then and there being big and pregnant
with a certain other child, did make another violent assault, and her the said
A. E. then and there did violently beat, bruise, wound, and ill-treat, so that

her life was thereby greatly despaired of, and then and there violently, wicked
ly, and inhumanly, pinched and bruised the belly and private parts of the said
A. E. and a certain instrument called a rule, which he the said E. F. in his

right hand then and there had and held, up and into the womb and body of the
said Anne, then and there violently, wickedly, and inhumanly, did force and
thrust, with a wicked intent, to cause and procure the said A. E. to miscarry,
and to bring forth the said child, of which she was so big and pregnant, as
last aforesaid, dead, by reason and means of which last-mentioned premi
ses, she the said Anne became and was rendered weak, sick, sore, lame,

diseased, and disordered in body, and remained and continued so weak, sick,
[*S01 | sore, lame, *diseased, and disordered in body, as last aforesaid, for a long
time, (to wit) for the space of six months then next following, and during all
the time last aforesaid, underwent and suffered great and excruciating pains,
anguish, and torture, both of body and mind, and other wrongs to the said A.
E. he the said E. F. then and there unlawfully, wilfully wickedly, maliciously,
and injuriously did, to the grievous damage of the said Anne, and against the
Fifth count,
for common peace of, &c.
[IFifth count, for common assault.]
assault.
-º-

ROBBERY (0).

PRELIMINARY

NOTEs.

The offence.

Offence. Robbery is the ſelonious taking from the person of another, mo
ney or goods of any value, by putting in fear, 3 Inst. 6S. 4 Bla. Com. 243.
To constitute robbery, therefore, something must be taken. The theft must
be from the person—and it must be effected by putting in fear—but the con
struction on these words requires examination.

[•802 |

*1. Something must be taken, though the value is immaterial, 3 Inst. 68.
(o) On this subject, in general, see 3 Inst. 68, 9.
Hawk, b.l. c. 34, 4 Bia. Com. 243,244. Com.
Dig. Justices, A. 1, 2, 3.2 East P. C. 707 to 736,
Burn, J. Robbery. Williams, J. Felony, II.
Dick, J. Robbery. This crime is sometimes class-

ed under the head of larceny, and might not im
properly have been placed among offences to per
sonal property; but as its distinguishing characte
ristic is the violence offered to the person, it has
boeu thought better to place it here.
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(A). An assault with intent to rob, was, indeed, formerly holden to be robbery 0”.
on the principle voluntas reputatur pro facto, but this maxim in every case,
except treason, has been long since exploded, 3 Inst. 69. The attempt
which was anciently a misdemeanor, is now a clergyable felony by statute, as
we shall see hereafter, 4 Geo. 4. c. 54. s. 5. To constitute a taking, the
property must have passed into the possession of the offender, 3 Inst. 69.
So that if a purse were fastened to the girdle of its owner, which the thief cut,
and the purse fell to the ground, this is no robbery; but if the robber once had
the property in his hand, though it was immediately relinquished, the offence is
complete, 3 Inst. 69. 1 Leach, 228, and therefore to snatch an ear-ring

from a lady's ear, so that the ear is torn in the operation, is robbery, though it
is dropped immediately into the hair, and is there found by the owner, 1 Leach,
321.

2. The taking must be from the person. To constitute the offence the
thing must be completely removed from the person; removal from the place
where it was, so as to constitute a simple larceny, if it remain throughout with
the person, is not sufficient, 1 Ry. & Mod. 78. But if the property be taken
in the presence of the party, this will suffice; so that to take a horse standing
near its owner, or to drive away his sheep or cattle before his face, after put
ting him in fear, is robbery, 3 Inst. 69. 4 Bla. Com. 243 (B). And if a man
take a purse, &c. which another, on being assaulted, has thrown away through
fear, or *his hat which has fallen from his head, or his property from a servant [*803 |
in his presence, he will be considered as having taken it from the person, 3
Inst. 39. Hawk. b. 1. c. 34. s. 6.—But where thieves struck money out
of the owner's hands, and by menaces drove him off, so that he could not

take it up, and then seized it themselves, a special verdict was found, not sta
ting that it was taken up in the presence of the owner, the court would not
intend it, and the prisoners were admitted to clergy, 2 Stra. 1015.
3. There must be a violence and putting in fear. This is the circumstance
which distinguishes robbery from all other larcenies. But what degree of
force must be used, and what kind of fears excited, are questions that have
often been the subjects of discussion. It is certain that the goods must be
taken against the will of the possessor; for if three persons agree to rob a
fourth, in order to obtain the reward to be shared among them all, and the last
consents to the scheme, it is impossible that any robbery can be committed,
Fost. 123. (ante, vol. i. 2. and see the notes.) But where a man, knowing
a road to be infested with highwaymen, puts a little money in his pocket, and
goes out for the purpose of detecting and securing them, and on being accosted,
delivers his money, and then succeeds in apprehending the offender, the latter
will be guilty of a robbery, (Fost. 129.) It seems that there must be either a
putting in fear or an actual violence, though both need not be positively shown,
for the former will be inferred from the latter, and the latter is sufficiently
(A) [Hale P. C. 352; 2 East P. C. 707; 2 Russell, 62; Bingley's case, 5 Carr. & Payne, 602.]
(B) [Roscoe's Dig. Cr. Ev. 736, 737; U. States v. Jones, 3 Wash. C. C. R. 209; Fallow's case, 5
Carr. & Payne, 508; 2 Russell,66. See State v. M'Dowell, 1 Hawks. 449.]
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implied in the former (A). Thus where a man is suddenly knocked down
and his property taken, while he is senseless, there can be no room for terror,
and yet it is evident that this is a robbery, 2 East P. C. 711. So there may
be robbery where no actual force is used, from the mere influence of terror.
Thus it has been repeatedly decided, before the passing of the late act, 4 Geo.
4. c. 54, (which renders a person so threatening, guilty of felony, &c. see

post); that to obtain money by threatening to accuse a party of an unnatural
crime, and thereby depriving him for the time of his presence of mind and free
dom of action, though he is under no apprehension for his life, is a robbery,

Russ. & Ry. C. C. 146. 1 Leach, 139. 193. 278. For, as observed by
Mr. Justice Ashurst, “The true definition of robbery, is the stealing or taking
from the person of another; or in the presence of another, property of any
amount, with such a degree of force or terror, as to induce the party unwilling

ly to part with his property; and whether terror arises from real or expected
violence to the person, or from a sense of injury to the character, makes no
kind of difference; for to most men the idea of losing their fame and reputa
tion, is equally, if not more terrific, than the dread of personal injury. The

principal ingredientin robbery is a man's being forced to part with hisproperty;
and the judges are unanimously of opinion, that, upon the principles of law, as
| *804 | well as to the authority of former decisions, a threat “to accuse a man of the

greatest of all crimes, is a sufficient force to constitute the crime of robbery
by putting in fear,” 1 Leach, 280. And fear of loss of character and service
upon a charge of sodomitical practices is sufficient to constitute robbery,
though the party has no fear of being taken into custody or of punishment,
Russ. & Ry. C. C. 375.

But if no actual force was used, and at the time of

parting with the money, the party were under no apprehensions, but gave it
merely for the purpose of bringing the offenders to justice, they cannot be ca

pitally convicted, though we have seen it otherwise, where personal violence
is employed, 1 East P. C. 734. Russ. & Ry. Cr. Ca. 408. And the in
fluence exercised over the mind, where the force is merely constructive, must
be of such a kind as to disenable the prosecutor to make resistance, 2 Leach,
721. 6 East, 126. So that a threat to take an innocent person before a
magistrate, and thence to prison,without charging him with any specific crime,
is not sufficient to make the party a robber, if he obtain money to induce him
to forbear, 2 Leach, 721. Indeed it has been said that the only instance in
which a threat will supply the place of force, is an accusation of unnatural prac
tices, 2 Leach, 730, 1. I Leach, 139. 2 Russ. 1009. And, it has recently
been held, contrary, it seems, to the principle of some former decisions, that
even, in this case, the money must be taken immediately on the threat, and not
after time has been allowed to the prosecutor to deliberate and advise with

friends, as to the best course to be pursued, 1 East P. C. Append. xxi.,
though, as some of the judges dissented, it does not seem to be decisive.
Where, on the other hand, there is an immediate threat of injury to the prop
erty, as by pulling down a house with a mob in time of riots, which produces
great alarm, and induces a man to part with his money, this has been holden
to be a sufficient putting in fear to constitute robbery, 2 East P. C. 729, 731.
(A) [Commonwealth v. Humphries, 7 Mass. R. 242; Commonwealth v. Snelling, 4 Binn. R. 379;
Norris's case, 6 Rogers' Rec. 86.]
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And if a man assaults a woman with intent to commit a rape, and she, in order
to prevail on him to desist, offers him money which he takes, but continues his

Orrence

endeavors, till prevented by the approach of a third person, he will be guilty
of robbery, though his original intent was to ravish, 1 East P. C. 711.

If

thieves meet a person, and, by menaces of death, make him swear to bring
them money, and he, under the continuing influence of fear for his life, com
plies, this is robbery in them, though it would not be so, if he had no person
al fear, and acted merely from a superstitious regard to an oath so extorted,
1 East P. C. 714. In the absence of force, to constitute robbery the fear
must arise before and at the time of the property being taken, it is not enough
that it arise afterwards; and where the prisoner by stealth took some money
out of the prosecutor's pocket, who turned round, saw the prisoner, and de
manded the money, but the prisoner threatening him, he desisted through fear
from making any further demand, it was held no robbery, Itoll. Rep. 154. 1
Hale, 534.

To constitute a robbery, where an actual violence is relied on, and no put
ting in fear can be expressly shown, there must be a struggle, or at least a
personal outrage. So that to snatch property suddenly from the hand, to
seize a parcel carried on the head, to carry away a hat and wig without force,
and to take an umbrella of a sudden, have been respectively holden to be mere
larcenies, I Leach, 290, 1, and notes.

But where a man snatched at the

sword of a gentleman hanging at his "side, and the latter, perceiving the de
[*805 J
sign, laid hold on the scabbard, on which a contest ensued, and the thief suc
ceeded in wresting the weapon from its owner, his offence was holden to be
robbery, id. ibid. Snatching an article from a man will constitute robbery if
it is attached to his person or clothes so as to afford resistance; and therefore,
where the prosecutor's watch was fastened to a steel chain which went round
his neck, and the seal and chain hung from his fob, and the prisoner laid hold
of the seal and chain and pulled the watch from the ſob, but the steel chain
still secured it, and by two jerks the prisoner broke the steel chain, and inade
off with the watch, it was held a robbery, for the prisoner did not get the
watch at once, but had to overcome the resistance the steel chain made, and

actual force was used for that purpose, Russ. & Ry. C. C. 419. And where
a heavy diamond pin with a corkscrew stalk, which was twisted and strongly
fastened in a lady's hair, was snatched out, and part of the hair torn away, the
judges came to a similar decision, 1 Leach, 335 (A). The case of the man
who tore an ear-ring from the ear, and in so doing lacerated the flesh, which
has been already alluded to for another purpose, serves also to confirm this po
sition, 1 Leach, 320. Nor will it excuse the violence that it was done under
pretence of law; for where a bailiff handcuffed a prisoner and used her with
great cruelty for the purpose of extorting money from her, he was holden to be
guilty; as were also a number of men for seizing a waggon under pretence
that there was no permit, when none was in reality necessary, 1 Leach,
280. 1 East P. C. 709. Nor will a pretence of any kind excuse, where the

essence of the crime is clear; thus if a person ask alms with a drawn sword
(A) [State v. Trexler, 2 Car. Law Repos. 94 )
Vol. III.
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of one who gives him money through terror, or if he accompany the language
of request by such acts or menaces as would overcome a firm and prudent
man, the colorable pretext will not avail him, 2 East P. C. 711; so if a man,
by such means, compel another to take less for goods than their value, or
take from him money, and give him things of less worth as a colorable equiva

lent, he will be guilty of robbing him, 2 East P. C. 712, 3, [Roscoe's Dig.
Cr. Ev. 741; 2 Russell, 67–89.]
The in
dictment.

Indictment (A). The venue must be laid in the county where the crime
actually took place, and, in this respect, the proof must correspond with the
allegation, 2 Leach, 634; but as the offence of robbing the mail was diffi
cult to be established in any particular county through which it passed, the
42 Geo. 3. c. 81. s. 3, provides, that if the offence be committed in England,
the venue may be laid either in the county where the offence was committed,
or in that where the defendant was taken.

The assault must be stated to

have been feloniously made, and it will not suffice to add this word to the al
legation of the taking and the putting in fear, 2 Leach, 564. The indictment
must show that the property was taken with violence from the person, and
against the will of the party injured, but it does not seem so certain that it is
necessary to state that an actual terror was excited, though this is unques
tionably more secure, Fost. 128. 1 Hale, 534. The putting in fear need
not be stated in the indictment, so that the fact be charged to be done violent
ly and against the will of the party, 5 Burn, J. 24th edit. 67 (B). The term
violently is not requisite; it will suffice if from the whole statement it is clear
that a robbery has been committed by a forcible taking of property against
the will of the owner, 2 East P. C. 783, 4.

The offence itself should be de

scribed according to the facts; but where the indictment stated that the rob
bery was in the field near the king's highway, and it was not proved that it
was near any highway, it was considered that the allegation of the robbery
being in a field near the highway was immaterial, for the 3 & 4 W.& M. c.
2. took away clergy, let the robbery be where it might, Russ. & Ry. C. C.
9; and so where the indictment charged that the prisoner robbed A. B. in the
dwelling-house of J. S. and the robbery was proved, and that it was in the
house, but whose house it did not appear, this was held immaterial, Russ. &
Ry. C. C. 9, 10, notes. It is not necessary to conclude contrary to the form
of the statute, because, though clergy was taken away by act of parliament,
[*806 | the offence existed at common law : *On the trial, should it appear that any
of the circumstances of robbery are wanting, but the taking is proved, the de
fendant may be acquitted of the aggrieved offence, and found guilty of simple
larceny, Rep. Temp. Hardw. 115. Com. Rep. 478. 2 Stra. 1014.
The punish
ment.

Punishment (C). Robbery was anciently considered as one of the most
enormous of felonies, 3 Inst. 69: It was excluded from the benefit of clergy
by 23 Hen. S. c. 1, and 1 Edw. G. c. 12. s. 10; not indeed in every case,
(A) [2 Russell,

º

(B) [Commonwealth v. Hampshire, 7 Mass. R. 243.]
the laws of the United States against robbery of the carrier of the United States Mail, see

º

Ing. Dig, 687,.688; U. States v. Mills, 7 Peters R. 138.]
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but when committed in a dwelling-house or in or near the highway; it was
therefore then necessary so to describe the offence in the proceedings. But
the 3 & 4 W.& M. c. 9, takes away clergy from principals and accessaries
before the fact in robbery, in whatever place it is committed; and therefore it
is now not necessary, in any case, to state the fact in an indictment, though,
if averred and not proved, it may be rejected as superfluous, 2 East P. C.
784, 5, Supra, Russ. & Ry. C. C. 9, 10.

:

That A. O. late of, &c. on, &c. with force and arms, at, &c. in the king's Indictment
highway, there, in and upon one A. J. in the peace of God and of our said t; 'º.
lord the king then and there being, feloniously (q) did make an assault, and
him the said A. J. in bodily fear and danger of his life (r) in the highway
aforesaid, then and there feloniously did put, and one gold watch, of the value
of eighteen pounds (s), of the goods and chattels of him the said A. J. from
the person and against the will of the said A.J. in the highway aforesaid, then
and there feloniously and violently did steal, take, and carry away, against
the peace of our said lord the king, his crown and dignity.
º

That C. H. late of, &c., G. B. late of, &c., T. M. late of, &c., on, &c.

§: *

with force and arms, in, &c. aforesaid, in the king's highway, there, in and highway
upon the Reverend H. C. O. clerk, in the peace of God and our said lord #:

the king, then and there being, violently (u) and feloniously did make an as-º of
sault, and him the said H. C. O. in bodily fear and danger of his life, in the exchange
king's highway aforesaid, then and there feloniously did put, and from the per- (t).
son and against the will of the said H. C. O. in the king's highway aforesaid,
then and there violently and feloniously did steal, take, and carry away one
leather purse, of the value of two shillings, and one piece of the current gold

coin of this realm, called a seven-shilling piece, "of the value of seven shil- [ "S07 )
lings, of the goods, chattels, and monies of the said H. C. O. and one bill of
exchange for the payment of money, to wit, for the payment of the sum of
eighteen pounds, of the value of eighteen pounds, the same bill of exchange
being the property of the said H. C. O. and the said sum of eighteen pounds
payable and secured by and upon the same, being then, to wit, at the time of

committing the felony aforesaid, unsatisfied to the said H. C. O. the proprie
tor thereof, against the form, &c. (w), and against the peace of our said lord
the king, his crown and dignity.
That E. L. late of, &c. and H. T. late of, &c. on, &c. with force and For robbc

arms, at, &c. aforesaid, in the dwelling-house of one J. J. (v) there situate, .º.º.
in and upon A. the wife of the said J. J. in the peace of God and our said house (*).
(p) See, other precedents, Burn, J. Robbery, nent crown lawyer, see Leach, 810.
Pleader's Assist. 167. Cro. C. C. 431. 4 Wentw.

51, 25l.

Stark. 473.

(w) This word seems unnecessary, 2 East P. C.
783, 4. Ante, 806.
(w) This is not necessary, ante, 806, 7.

(q) This word is necessary here, 2 Leach, 564.
(r) It seems doubtful whether this is necessary,
(c) See similar precedent, Cro. C. C. 438. See
though it is safer to insert it, Fost, 128. Anto, precedent for robbing in a field, Russ. & Ry. C. C.
9

(s) As to the mode of stating the property, see
(y) It is not necessary to prove whose house it
post, as to larceny.
was, see ante, 805, 6.
(l) This indictment was settled by a very emi
-
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lord the king then and there being, feloniously did make an assault, and her
the said A. in bodily fear and danger of her life, in the said dwelling-house,
then and there feloniously did put, and one linen pocket, of the value of one
penny, and three pieces of gold coin of the proper coin of this realm, called
guineas, of the value of three pounds and three shillings, of the goods, chat
tels, and monies of the said J. J. from the person and against the will of the
said A. in the dwelling-house aforesaid, then and there violently and feloni
ously did steal, take, and carry away, against the peace, &c.
º

For assault,
with intent

to rob, by
menaces,

&c. on 4
Geo. 4. c.
54. s. 5.

That W. F. late of, &c. after the first day of May, in the year of our Lord
one thousand seven hundred and thirty-four, to wit, on, &c. with *force and
arms, at, &c. in and upon one F. B. K. in the peace of God and our said
lord the king then and there being, unlawfully, maliciously, and feloniously

(z).

[*80S )

(z) See other precedents, 2 Leach, 703. Cro.
C. C. 67. 2 Stark. 426. See precedent, post,
843, on 4 Geo. 4. c. 54. s. 5, for endeavoring to ob
tain money by threats.

or offer to take it, he will be guilty of ſelony within
the statute 7 Geo. 2. c. 21, which was framed in
the disjunctive, 2 East P. C. 418, 19. It may,
however, be collected, that the intent should have

The offence is founded on the statute 4 Geo. 4. been to rob the party assaulted, and that it would
c. 54. s. 5. which repealed the statute 7 Geo. 2. c.
21, except only as to offences committed before
July 8th, 1823, and enacts, “that frºm July 8th,
1823, if any person shall maliciously assault any
other person, with intent to rob such other person,
or shall by menaces or by force maliciously de
mand money, security for money, goods or chattels,
wares or merchandize of any other person, with
intent to steal the same, or shall maliciously threat
en to accuse any other person of any crime pun
ishable by law with death, transportation, or pillo
ry, or of any infamous crime, with a view or intent
to extort or gain money, security for money, goods
or chattels, wares or merchandize from the person
so threatened, or shall procure, counsel, aid, or abet
the commission of the said offences, or any of them,

not suffice iſ the attack be made on one, and the

every person so offending, being thereof lawfully
convicted, shall be adjudged guilty of felony, and

weapon:

design be to plunder another. Thus, if a high
wayman called to a coachman to stop, and pre
sented the pistol at him, evidently intending to rob
the parties within the carriage which he is driving,
his otience would only be a misdemeanor at com
men law, l Leach, 19, 330. 1 East P. C. 418.

These cases seem applicable to the new act, which,
however, appears in its terms to avoid similar ques
tions. It was said, that under the 7 Geo. 2, if the
assault was made with an offensive weapon, a de
mand need not be made ; but if no such instru

ment were used, a demand was requisite, l Leach,
267; but now, under the 4 G. 4. c. 54. s. 5., there

is no occasion to bring the case at all within the
act, that the assault should be made with any

The Indictment must exactly pursue the lan

shall be liable, at the discretion of the court, to be guage of the statute, but it is not necessary that
transported beyond the seas for life, or for such all the terms there made use of should be inserted.
term not less than seven years, as the court shall Thus, under the 17 Geo. 2, when the assault was
adjudge, or be imprisoned and kept to hard labor the only act charged, the terms “unlawfully and
in the common gaol or house of correction for any maliciously,” ought to have been introduced, be
term not exceeding seven years.” The 6 Geo. 4. cause they were connected with it; but where a
c. 19, enacts, that as well every crime now by law violent and forcible demand was well laid, these
deemed infamous, as assault, every assault with in words would be dispensed with, as the disjunctive
tent to cominit any rape, or the abominable crime or intervenes in that act, 1 East, P. C. 420. The
of sodomy or buggery, or either of those crimes, indictment must either charge an assault with in
and every attempt or endeavor to commit any rape, tent to rob, or a demand with the same design, in

or the said abominable crimes or cither of them, the technical language of the act, 1 Leach, 267;
and also every solicitation, persuasion, promise, and it would not have sufficed under the 17 Geo.
threat, or menace, offered or made to any person, 2, to state that the defendant made an assault with
whereby to move or induce such person to commit intent feloniously to steal, 5 T. R. 169. 2 Leach,
or to permit the said abominable crimes, or either of
them, shall be deemed and taken to be an infamous
crime, within the meaning of the 4 Geo. 4. c. 54.
It seems to have been thought, that in order to

bring an offender within the 7 Geo. 2. c. 21, an ac
tual demand of money must be made, and the in
tent to rob could be collected by no other means, 1
Leach, 19: but it was since settled that iſ a man

583: for, under that act, the intent charged must

be to commit robbery, and, therefore, the term rio
lently must be added to feloniously, or it must be
otherwise shown that the taking, if accomplished,

would have been effected by force or terror, 2
Leach, 702 (A). On an indictment under the 4

Geo. 4. c. 54. s. 5, for demanding money, &c., it
must be shown upon whom, in particular, the de
stop a carriage and present a pistol at those who mand was made, 1 Ry. & Moody C. C. 90.

are within it, though without any demand of money,

R& § Randolph v. Commonwealth, 6 Serg. & Rawle, 348; Commonwealth v. Rogers, 5 Serg. &
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did make an assault (a), and that the said W. F. then and there with menaces
and by force, maliciously and feloniously did demand of and from the said
F. B. K. (b) two guineas of the lawful gold coin of this realm, of the money
of him the said F. B. K. with a felonious intent, the said money of the said
F. B. K. from the person and against the will of the said F. B. K. then and
there feloniously and violently to steal, take, and carry away, against the form

of the statute, &c. and against "the peace, &c. And the jurors, &c. do fur- [*809 )

ther present, that the said W. F. after the said first day of May, in the year of ..."
our Lord one thousand seven hundred and thirty-four, to wit, on the said, &c.
with force and arms, at, &c. aforesaid, in and upon the said F. B. K. in the
peace of God and our said lord the king, then and there being, unlawfully,
maliciously, and feloniously, did make an assault, and that the said W. F. then

and there with menaces, maliciously, and feloniously, did demand of the said
F. B. K. two guineas of the lawful gold coin of this realm, of the money of
him the said F. B. K. and of and from the said F. B. K. with a felonious in

tent, the said money of the said F. B. K. from the person and against the will
of the said F. B. K. then and there feloniously and violently to steal, take,
and carry away, against the form of the statute, &c. and against the peace,
&c.
And the jurors, &c. do further present, that the said W. F. after the Third
said, &c. to wit, on the said, &c. with force and arms, at, &c. aforesaid, that count.
is to say, in the parish of

, in the said ward of

, &c. aforesaid, in

and upon the said F. B. K. in the peace of God and our said lord the king,
then and there being, unlawfully, maliciously, and feloniously, did make an
assault, and that the said W. F. then and there by force, maliciously and felo
niously, did demand of the said F. B. K. two guineas of the lawful gold coin
of this realm, of the money of him the said F. B. K. of and from the said F.
B. K. with a felonious intent, the said money of the said F. B. K. from the
person and against the will of the said F. B. K. then and there feloniously and
violently to steal, take, and carry away, against the form of the statute, &c.
and against the peace, &c.

[Same as in the last precedent in the commencement.] With force and arms, Tºº
at, &c. in and upon C. D. in the peace of God and of our said lord the king, offensive
then and there being, unlawfully, maliciously, and feloniously, did make an as- lº
sault with a certain offensive weapon, to wit, a pistol, which he the said A. B. * * 21(c).
in his right hand then and there had and held, with a felonious intent, the

monies of the said C. D. from the person and against the will of the said C. D.
(a) Quatre, if not advisable here to introduce
the intent to rob, as in next precedent, but one on
the same principle as indictments for burglary,
rape, &c. are now framed. See post, 1098. 812;
ante, vol. i. index, tit. “Intent.”
C
This is necessary, see 1 Ry. & Moody C,

%

(c) See another form, Cro. C. C. 8th ed. 67. 2
Stark. 416. This act is now repealed by the 4
Geo. 4. c. 54. s. 5; see ante, 807, note, which does
not render it necessary that the assault should be
made with any weapon, see next precedent, under
the act.
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feloniously and violently to steal, take, and carry away, against the form, &c.
and against the peace, &c.

Tºº,” [Same as in last precedent in the commencement.] With force and arms, at,
...” &c. in and upon one C. D. in the peace of God and of our said lord the king,
with
intent then and there being, unlawfully, maliciously, and feloniously, did make an
to rob.
-

-

-

-

-

assault with a felonious intent, the monies of the said C. D. from the person

and against the will of the said C. D. feloniously and violently to steal, take,
and carry away, against the form, &c. and against the peace, &c.
-º-

[*810 |

*RAPE (d).
PRELIMINARY Notes.

I. On Women above the age of Consent.
The of.
fence.

-

-

-

The offence. Rape is the carnal knowledge of a female, forcibly and against
her will, 3 Inst. 60. 4 Bla. Com. 210 (A). The only difficulty which arises
upon this definition, consists in the meaning which ought to be attributed to
the words carnal knowledge; some judges having supposed that it is sufficient
to show penetration alone, while others have contended that the offence is not
complete without emission; but it seems to be agreed by all, that the latter,
without the former, will not suffice. Lord Coke, in his Reports, supposes
both circumstances must concur, 12 Co. 37, though he does not express him
self so clearly in his Institutes. Hawkins, without citing any authority or
hinting a doubt, declares the same opinion, Hawk. b. 1. c. 41, s. 3. Hale,
however, differs from both, and considers the case in Coke's Reports as mista
ken, 1 Hale, 628. In more modern times, prisoners have been repeatedly
acquitted in consequence of the want of proof of emission, 1 East P. C. 437,
8. In one instance, on the other hand, the prisoner was found guilty under
the direction of Mr. Justice Bathurst, who did not consider this fact as neces

sary to the consummation of the guilt. But, in Hill's case, which was argued
in 1781, a large majority of judges decided, that both circumstances were ne
cessary, though Buller, Loughborough and Heath, maintained a contrary opin
ion, 1 East P. C. 439, 2 Leach, 854. This, then, seems to be the stronger

opinion, and, at the present day, if no emission took place, it would be more
safe to indict for the attempt to commit, by which means a severe punishment

might be inflicted (B). Any penetration, however trifling, though it do not
(d). As to this offence in general, see 3 Inst, 60. East P. C. 433 to 449. Burn, J. Rape. Williams,
| Hale, 626 to 636. Hawk, b. 1. c. 41. Com. J. Felony (without clergy.) Dick, J. Rape.
Dig. Justices, S. 2, 4 Bl. Com. 210 to 215. 1

(A) [Peoplc v. Stamford, 3 Wheeler's Cr. C. 152; People v. Croucher, 3 Wheeler's C. C. 42.]
(B) [In Pennsylvania it seems, that the crime of rape is sufficiently proved, when proof is made of
penetration. Pennsylvania v. Sullivan, Addis. R. 143; Commonwealth v. Thomas, 1 Virginia
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break the hymen, is sufficient to constitute a rape where there has been an Offence.
emission, 1 East P. C. 488. [State v. Le Blanc, 1 Const. Rep. (S. C.) 493.

But see Rex v. Gammon, 5 Carr. & P. 321.]

{ Requia v. M'Rue, 8 Car.

& P. 641. X.
It is the essential feature of this crime, that it must be against the will of
the female on whom it is committed. And if a woman be beguiled into her
consent and co-operation in the action, it will not be a rape, and therefore
having carnal knowledge of a married woman, under circumstances which in
duced her to suppose it was her husband, was held by a majority of judges
not to be a rape, Russ. & Ry. C. C. 487 (A). The crime is not mitigated
by showing that the woman yielded, at length, to violence, if her consent was
obtained by duress or threats of murder, Hawk. b. 1. c. 41. s. 6, nor will
any "subsequent acquiescence on her part do away the guilt of the ravisher, [*811 )
and it is no defence to show that the prosecutrix was taken at first with her
own consent, if she was afterwards forced against her will, East P. C. 444.
Cro. Car. 485. The circumstance of the woman's generally submitting to
illicit intercourse, will not diminish the guilt of her ravisher, because she is
still under the protection of the law, and must not be deprived of the oppor
tunity of repentance, Hawk. b. 1. c. 41. s. 7. Formerly it was said to be
no rape for a man to have forcible knowledge of his own concubine, I Hale,
628. Hawk. b. 1. c. 41. s. 7; but the law now presumes the possibility
of her return to virtue, 1 Hale, 628.

A man cannot, indeed, be himself

guilty of a rape on his own wife, for the matrimonial consent cannot be re
tracted, 1 Hale, 629; but he may be criminal in aiding and abetting others
in such a design, 1 Harg. St. Tr. 388. And where a marriage is compelled
and consummated by force, though the husband cannot be appealed of rape
till it is dissolved, as till then it is a marriage de facto, he will be liable after
wards to be indicted, as if no ceremony had passed ; though such a proceed
ing has seldom taken place, because the 3 Hen. 7, c. 2, prescribes a specific
remedy, 1 Hale, 629, 630. It was once thought, that where the woman con
ceived on the occasion, no rape could be committed, but that idea is now ex
ploded, Hawk. b. 1. c. 41. s. 8.
All who are present, of both sexes, aiding in the perpetration of rape, are Principals
and acces
principals in the second degree, Hawk. b. 1. c. 41. s. 10. And though an in saries.
fant under the age of fourteen years is so strongly presumed to be incapable
of committing a rape, that no evidence will be admitted to implicate him as
the actual ravisher, he may be guilty as an abettor, if shown to possess a mis
chievous discretion, 1 Hale, 630 (B). In rape there may be accessaries both
before and after the fact, for even if, according to Hale, it was made felony by
Cases, 307. The essence of this crime is the violence done to the person and feelings of the woman,
which is completed by penetration without emission, id. And in England, since the statute 9 Geo. 4. c.

31, the offence of rape is sufficiently made out by proof of penetration only. Rex v. Jennings, 4 Carr.
& Payne, 249; Lew. C. C. 93; Rex v. Cox, 5 Carr. & Payne, 297; Rex v. Cozins, 6 Carr. & Payne,
351; Reekspear's case, 1 Moody C. C. 342; Commonwealth v. Green, 2 Pick. (2d ed.) 382, note.]
(A) [It appears that it is as much a rape, when effected by stratagem as by force.

1 Wheeler's C. C. 378–381 n. ; Commonwealth v. Fields, 4 Leigh R. 648.]

People v. Barton,

{ Regina v. Williams,

8 Car. & P. 286.

(B) [And an inſant under the age of fourteen years may be indicted for an assault with intent to
e. Commonwealth v. Green, 2 Pick. 380. See contra, Rex v. Eldershaw, 3 Carr. &

ºl. §§
ayne 590.
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*** statute, as the act is silent respecting accessaries, it must have all the accom
paniments of felony at common law, 1 Hale, 631, 2. In Rex v. Burgess and
others, Chester Spring assizes, 1813, Burn, J. 24th edit. 5. 5 Evans Coll.
Stat Cl. 6, p. 244, upon an indictment charging three persons jointly with the
commission of a rape, an objection was taken that three persons could not be
guilty of the same joint act, but it was over-ruled, on the ground that the legal
construction of the averment was only that they had done such acts as sub
jected them to be punished as principals in the offence (A).
Bail.

Bail.

Although justices of the peace have no power to bail for rape, or

indeed for any other felony, the court of King's Bench will sometimes bail a
party; for this is one of those offences which are more easily charged than
refuted, and the accusation of which frequently arises from malice and revenge;
so that where the evidence seems dubious, or the rank and fortune of the de

fendant render it improbable that he will abscond, and his innocence seem
rather to be presumed from his voluntary surrender, this court will admit him
to bail, and those charged as accessaries in his crime. But they will require
ample securities correspondent with the nature of the charge and the rank of
the offender. Thus, on affidavits of particular circumstances, Lord Baltimore
was bailed, himself in four thousand pounds, and fonr sureties in one thousand

pounds each, and the two persons charged as aiding him, in four hundred
pounds each, and sureties to a similar amount; they being persons of inferior
condition, 4 Burr. 2179.

The indict.
The indictment must charge the offence to have been feloniously "commit-.
J ted, and must contain the technical word ravished, 1 Hale, 632 (B). But it
does not seem so clear whether the averment that the defendant “carnally

fºsſa

knew,” is necessary to be added. It is urged, that the word “ravished,” in
cludes the charge of carnal knowledge, Hawk. b. 1. c. 25. s. 36.
14.

Co. Lit. 133.

2 Inst.

180.

Standſ. 81.

But as Lord

11 H. 4.
Hale and

Lord Coke say, that “rupuit,” and “carnaliter cognovit,” ought both to be
inserted, it would be very unsafe to omit the latter, 1 Hale, 637, 8,9. 3 Inst.
60. It is usual to conclude contrary to the form of the statute, and according
to Lord Hale this is requisite, 1 Hale, 637. But this proceeds on the sup
position that rape was no felony at common law, which seems erroneous, as
we shall see hereafter, 1 Inst. 190. 2 Inst. 180. 433. It is however,
usual, and certainly not improper, to insert it.
Evidence.

Evidence. Whether both penetration and emission are necessary to con
stitute rape or not ; it is certain that no direct evidence need be given of the
latter, but that it will be presumed, on proof of the former, until rebutted by
the prisoner, 2 Leach, 854. 1 East P. C. 440. And it will suffice to prove
(A) [An indictment charging the prisoner both as principal in the first degree and as aiding and
abetting other men in committing a rape, was held after conviction to be valid upon the count charging
the prisoner as principal. 1 Moody's C. C. 354.]
(B) [l Russell, 561. In an indictment for rape it is not necessary to charge that the offence was

committed forcibly and against the will of the woman. It is sufficient iſ it charge that the defendant
jeloniously did ravish and carnally did know her. Harman v. Commonwealth, 12 Serg. & Rawle,
69.]
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the least degree of penetration, so that it is not necessary that the marks of Evidence.
virginity should be taken from the sufferer, 1 East P. C. 438 (A). The de
gree of evidence, which in this case ought to satisfy the jury of the defendant's
guilt, depends on the circumstances of each case, and cannot be reduced to

specific rules; but some general principles have been laid down, which it will
always be safe to observe. Lord Hale lays down, that this accusation is ea
sily to be made, hard to be proved, and harder to be defended by the party
accused, notwithstanding his innocence; and he adduces some striking in
stances within his own knowledge where the evidence was most positive against
the defendant, when it was absolutely impossible he could be guilty, 1 Hale,
635, 6, and therefore Mr. Justice Blackstone observes, that the credibility of
the testimony of the prosecutrix must be left to the jury upon the circumstan
ces of fact by which it is attended : for instance, if the witness be of good
fame, if she presently discovered the offence, and made search for the offen
der; if the party accused fled for it, these and the like are concurring cir
cumstances which give greater probability to her evidence : but, on the oth
er side, if she be of evil fame, and stand unsupported by others; if she
concealed the injury for any considerable time afters he had an opportunity
to complain ; if the place where the fact was alleged to have been com
mitted, was where it was possible she might have been heard and she made
no outcry: these and the like circumstances carry a strong, but not conclusive

presumption that her story is fictitious, 1 Hale, 633. 4 Bla. Com. 213 (B);
but the rule *respecting the time that elapses before the prosecutrix complains [*813 ]
will not apply where there is a good reason for the delay, as that she was under
the control, or influenced by fear of her ravisher, 1 East P. C. 445. And so
all other general rules, as they are deduced from circumstances, must yield to
such as render them unsafe guides to the discovery of truth. The state and
appearance of the prosecutrix, marks of violence upon her person, and the
torn and disordered state of her dress recently after the transaction, at the time

of complaint, are material circumstances, which are always admissible in evi
dence, see 2 Stark. Rep. 241.

If the prosecutrix be an inſant of tender

years, the whole of her account recently given seems to be admissible, for it
is of the highest importance to ascertain the accuracy of her recollection,
East P. C. 443.

Stark, on Evidence, part iv. 1268; but in 2 Stark. Rep.

241, upon an indictment for an attempt to commit a rape upon an adult, Hol
royd, J. held, that the particulars of the complaint made by the prosecutrix
recently after the injury were not admissible in evidence.
In order to shake the credibility of the prosecutrix's testimony, her character

for chastity may be impeached by general evidence, Hodgson's case, Stark.
on Evidence, part iv. 1269, n. (C), even although the defendant has not at
tempted to impeach the prosecutrix's character for chastity on cross examina
tion, 2 Stark. 241; but evidence of particular facts for this purpose

is inad

missible, and the woman is not compelled to answer whether she had not
connection with other men, or with a particular person named, Russ & Ry.
(A) [Roscoe's Dig. Cr. Ev. 709, 710; 2 Stark. Ev. (new ed.) 699–701; ante, 810 in notes.]
( B)

[See State v. De Wolf, 8 Conn. R. 93.]

( C) [See Rex v. Parker, 3 Carr. & Payne, 589.]
Wol. III.
2S
-

t
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C. C. 211. The prisoner may, however, show that the prosecutrix has been
previously criminally connected with himself, Stark. on Evidence, part iv.
1270. Where the general character of the prosecutrix for honesty has been

impeached by cross examination as to particular facts, evidence of subsequent
good conduct is admissible on the part of the prosecutrix, 2 Stark. 241.
Presumptive evidence is admissible to prove the offence, and if something
occurs to create an alarm to a party while he is perpetrating the offence, it

may be for a jury to say whether he left the body re infecta, because of the
alarm, or whether he had left it because his purpose was accomplished, Russ.
& Ry. C. C. 519; and where the prosecutrix swore that the prisoner had his
will of her, and remained on her body as long as he pleased, but could not

speak to emission, it was held sufficient evidence of an actual rape to be left
to a jury (A). East P. C. 440, and in the case of the death of the prosecu
trix, her depositions, taken before a magistrate, are admissible, though not
authenticated by her signature, 2 Leach, 854, 996.
What wit
nesses are

competent.

The party injured is, in all cases, a competent witness, though, as we have
seen, the jury are to judge of the credit due to her evidence, 1 Hale, 633
(B). And even where the husband is charged with aiding a rape on his wife,
she, contrary to the general principle, may be examined as a witness against
him, 1 Harg. St. Tr. 388. 1 Hale, 629.
A child of any age, if capable of distinguishing between good and evil, may
be examined as a witness, but it must be upon oath, 1 East P. C. 443, 4.
I Leach, 430; therefore the fact of the child having complained of the injury
recently after it was received, is confirmatory evidence; but where the child
is not fit to be sworn, it is not so, 1 Russ. 812, and see 5 Burn, J. 24th edit. 3.

When the child has appeared not sufficient to understand the nature and obliga
tion of an oath, judges have often thought it necessary for the purposes of jus
tice to put off the trial of the prisoner, directing that the child in the mean
time should be properly instructed, Bac. Abr. Evidence, A. Leach, 430, n.
Where a child's evidence is admitted, it is always better that some corrobo
rating proof should be adduced (C).
Punish
ment.

Punishment (D). Rape is considered by Lord Hale as having been made
felony by statute : 1 Hale, 631, 2; but this is expressly contradicted by Lord

Coke, who enters learnedly into the ancient law respecting this offence, in a
statement which can leave little doubt that he is correct in his opinion, 2 Inst.

180. According to him, who is followed by Blackstone and Hawkins, it was
anciently punished with death; a severity which coincides with the rules of
the old Gothic and Scandinavian constitutions, 2 Inst. 180. Hawk. b. 1. c.
(A) [Ante, 810, in

{}

Roscoe's

º

Dig. Cr. Ey. 710; 2 Stark. Ev. (new ed.) 699.]

C) [Post,815, in molis. The testimony of an inſant of seven years of age corroborated by circum

stºes, was hºld sufficient to justify a conviction for a rape in State v. Le Blanc, 1 Const. Rep. 354.]
º
[As to the punishment of the crime of rape in this country, see 1 Russell, 556 m.
A); Commonwealth v. Bennett, 2 Virginia cases, 225; Commonwealth v. Mann, id. 210; 2 Rev.
St. New York,663; Rev. St. Mass. 718 sis.j

-
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41. s. 11. The penalty was mitigated, or rather altered into a deprivation of PUNIsh
sight as well as of the offending members, by William the Conqueror, who
probably brought the custom from Normandy. It seems, however, that the
female on whom the injury was committed had it in her power to save her ra
visher from this terrible sentence, by accepting him as her husband, 2 Inst.
180. Hawk. b. 1. c. 41. s. 11. At length the offence was, by the statute
of Westminster, 3 Edw. 1. c. 13, reduced to a misdemeanor, and punished
only with two years' imprisonment, and a fine at the king's pleasure, 2 Inst.
180. But this was found to be so great an encouragement to offenders, that
it was again made felony by Westminster 2. c. 34, and, at length, by 18 Eliz.
c. 7, it was excluded from the benefit of clergy. The last act, however, ap
Men

plied only to such as were convicted by verdict, outlawry, or confession; but
by 3 W. & M. c. 9. s. 2, those who stand mute, answer indirectly, or chal
lenge peremptorily more than twenty, are reduced to the same condition.
Principals in the second degree are included in these statutes;, but as no
mention is made of accessaries either before or after, "they must still be ad [*814 J
mitted to clergy as in former periods, 1 Hale, 633.
II.

On Children within the age of Consent (A).

Offence. It was anciently doubted whether a rape could be committed upon The offence.
a child under ten years of age, 1 Hale, 630. Dyer, 304, a. And, therefore,
by 18 Eliz. c. 7. s. 4, it is enacted, “that if any person shall unlawfully and
carnally know and abuse any woman child under the age of ten years, every
such unlawful and carnal knowledge shall be felony without benefit of cler
gy.” Under this act, the consent or resistance of the infant is immaterial.
Lord Hale intends that, at common law, all sexual intercourse with a child

under twelve years, whether with or without her consent, is rape. He argues
that twelve, and not ten, is the age of consent, at least to marriage; and that
the statute of Westminster 1, which reduced all rape to misdemeanor, refers
to that period, 1 Hale,631. At all events, if the deflowering an infant within
the age of ten and twelve with her own consent be rape, it is but a misdemean
or still: for the statute from Westminster the second, which again made rape

a felony, does not reach this case; and the 18 Eliz. c. 7, which excludes it
from clergy, expressly relates only to children within ten years of age. It is
therefore only within that age that a capital offence can be committed when
the female assented to the crime. The carnal knowledge of infants under
ten, seems rather to be a new felony created by a statute than a rape, to the
definition of which last offence, force seems to be essential, 1 East P. C.
436. The attempt to assault children within the age of consent in this way
is only a misdemeanor at common law, punishable with fine and imprison
ment, and by 3 Geo. 4. c. 114, with hard labor.
The indictment must, in this case, conclude contrary to the form of the stat
ute, for the offence itself depends on the act of Elizabeth, as well as the pen
(A) [For the punishment of this offence in this country, see the statutes, and cases to which refer
ence is made in the last preceding note.]

.

The in
dictment.
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alty, 1 East P. C. 44S. And for the same reason, it must follow the terms of
the provision, and charge that the defendant feloniously, unlawfully, and car
nally knew and abused the party injured, being under the age of ten years,
omitting the word ravished, which implies violence, id. ibid.
Evidence.

Evidence. It seems to have been anciently thought that the admissibility
of children as witnesses depended on their age; and Lord Hale seems to
think that though, if under nine or ten, they cannot be sworn, they may be ex
amined without oath to give the court information, though such a statement, iſ
uncorrupted, would never be sufficient to warrant a conviction, 1 Hale, 634, 5.
But, in modern times, more rational principles have been admitted to prevail.
The admissibility of testimony now depends not on the age, but on the un
[*815 J derstanding of the "witness. Children of any age who comprehend the na
ture of an oath, and are capable of feeling the obligations it imposes, may be
admitted to give evidence, 1 Leach, 199, 430. Ante, 724; vol. i. 590 (A).
And if an infant, who is a material witness, appears on examination by the
court, ignorant of the consequences of falsehood, and the responsibility incur
red by an appeal to heaven, the trial may be put off till the next assizes or
sessions, and the judge may direct the child to be instructed by a clergyman
in the interval, 1 Leach, 430, in notis (B). On the other hand if the party is
not fit to be sworn, he is equally unfit to be examined for any purpose on a
trial, 1 Leach, 110, 199, for nothing can be received in evidence, in criminal
cases, but that which is given on oath; and nothing but evidence ought to in
fluence the decision of the jury.
—º-

INDICTMENTS FOR RAPE OF WOMEN, ABOVE THE AGE OF
CONSENT.
Indictment

for a rape
(e).

That A. O. late of, &c. not having the fear of God before his eyes, but be
ing moved and seduced by the instigation of the devil, on, &c. with force and
arms, at, &c. in and upon one A. J. spinster, in the peace of God and our
said lord the king then and there being, violently and feloniously did make an

assault, and her the said A. J. against the will of her the said A. J. (f) then
and there feloniously (g) did ravish (h) and carnally know (i) against the form
of the statute in such case made and provided (k) and against the peace of
our said lord the king, his crown and dignity.
(e) See other precedents Burn, J. Rape. Cro. 811, 12.

C. C. 401. Stark. 431.
328.

6 Wentw. 368.

West. Ent. 172, 174,

Co. Ent. 358.

(f) See ante, 810.
(g) This word is requisite, 1 Hale, 632. Ante,
l
-

-

(h) This is necessary, 1 Hale, 632.

(i) It is certainly better to insert these words,
though some have considered that they are not
requisite, see ante, 812.

(k) This conclusion is proper, though probably
its omission would not be material, see ante, 812.

Ante,

(A) [Commonwealth v. Hutchinson, 10 Mass. R. (Rand's ed.) 231 n. (a); State v. Le Blanc, 1
Const. Rep. (S. C.) 354; 1 Russell, 565; 2 id. 590.]
(B) [Roscoe's Dig. Cr. Ev. 94,95; 1 Russell, 565. The practice, however, is different in regard to

an adult witness. Wade's case, l Moody, C. C. 86; Jenner's case, 2 Roger's Rec. 147.]
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INDICTMENTS FOR RAPE OF CHILDREN WITHIN THE AGE
OF CONSENT.

That A. B. late of, &c. on, &c. at, &c. in and upon one E. P. spinster, a
woman (m) child under the age of ten years, to wit, of the age of nine years
and upwards, in the peace of God and our said lord the king then and there
*being, feloniously did make an assault, and her the said E. P. then and there
wickedly, unlawfully, and feloniously did carnally know and abuse, against the
form, &c. and against the peace, &c.

For carnally
knowing
and abu

sing a fe
male child
under the

age of ten
ears (l).

iºsić

—“Gº

INDICTMENTS FOR ASSAULTS WITH INTENT TO

RAWISH (A).
making
That T. M. late of, &c. on, &c. with force and arms, at, &c. in and upon For
an assault
one M. M. spinster, in the peace of God and of our said lord the king then and on a single
woman,
there being, did make an assault, and her the said M. M. did then and there with an in
tent to
beat, bruise, wound, and ill-treat, so that her life was then and there greatly ravish her
despaired of (o), with an intent her the said M. M. against her will then and (n).
there feloniously to abuse, ravish, and carnally know (p), and other wrongs to
the said M. M. then and there, with force and arms, did, to the great damage of
the said M. M. and against the peace, &c. [Add another count, for the com
mon assault, as post, 821.]

That D. H. late of, &c. on, &c. at, &c. aforesaid, with force and arms,
made an assault upon one E. F., wife of one J. F., she the said E. F. in
(1) See other precedents, Cro. C. C. 401. count, the defendant may be convicted of an as
Stark. 431. Old Form, West. Ent. 173. See
notes, ante, 814.
(m) Sometimes the words “woman child” are
omitted, see Cro. C. C. 401 ; but it seems better to

sault with intent to abuse simply, 3 Stark. 62.

With respect to the punishment, though the at
tempt is only a misdemeanor, it may be severely

punished by fine, imprisonment, pillory, and the
finding sureties for good behavior. ln one in
(n) See other precedents, 4 Wentw. 73. Cro. stance, the latter was required for life, Cro. Car.
C. C. 61. 6 Wentw. 394. Stark. 408. Where 832; but Mr. East justly observes, that this pun
the offence was not completed, or there seems no ishment is not consonant with the practice ..".
prospect of substantiating it by evidence, the de present constitution, in the apportionment of dis
ſendant may be indicted at common law for an as cretionary punishment, as it tends to imprisonment
sault with intent to ravish. But care must be ta for life, 1 East P. C. 441. The punishment of pil
ken not to indict for the misdemeanor, when the loy is taken away by the 56 Geo. 3. c. 138. By
evidence will prove the felony; for, if this should the 3 Geo. 4. c. 114, hard labor may be imposed,
appear on the trial, the defendant must be acquit besides fine and imprisonment.
East P. C. 411. 440(B). If a master takes
(o) The words “bruise and wound, &c. so that
indecent liberties with a female scholar without her her life, &c.” should be omitted when contrary to
consent, though she does not resist, he is liable to the facts.
be punished as for an assault with intent to com
(p) The defendant may be convicted, though a
follow the words of the statute.

*

mit a rape, Russ. & Ry. C. C. 130. The rules of mere assault with intent to abuse be proved, 3
evidence as to impeaching the prosecutrix's char Stark. 62.
acter, will be found, ante, 813; under the above

(A)
rape.

Where one is indicted for a rape he may be convicted of an assault with intent to commit a
ommonwealth v. Cooper, 15 Mass. R. 187.]

(B) |But see contra, State v. Shepherd, 7 Conn. R. 54.]

For an as
sault on a
married
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W., the peace of God and our said lord the king then and there being, with an

º

intent then and there violently and feloniously, and against the will of the said
E. F. to abuse, ravish, and carnally know her, and other wrongs to the said
E. F. then and there did, to the great damage of the said E. F. and against

the peace, &c. [Second count for a common assault, as post, 821.]
[*817 |

*That J. H. late of, &c. and A. R. late of, &c. on, &c. with force and

º arms, at, &c. aforesaid, in and upon

E. the wife of one H. S. did make an

..". assault, (she the said E., in the peace of God and our said lord the king then
e

-

-

-

-

-

man within- and there being), and her the said E. then and there did beat, wound, and ill

... than treat, so that her life was greatly despaired of, with intent that he the said J.

tºº.

H. should then and there feloniously, and against the will of the said E., abuse,
ravish, and carnally know her the said E., and other wrongs, &c. [Second
count for a common assault, as post, 821.]

. an as-

That A. B. late of, &c. on, &c. with force and arms, at, &c. aforesaid, in

sault on an

..., and upon one A. W., a female child under the age of ten years, to wit, of the
ten years of
jºi. *gº of nine years, and in the peace of God and our said lord the king then

º: and there being, did make an assault,
her (r).

and her the said A. W. then and there
did beat, wound, and ill-treat, so that her life was greatly despaired of, with an
intent her the said A. then and there, unlawfully and feloniously, carnally to
know and abuse, and other wrongs, &c. [Second count for a common assault
as post, 821.]
----eee---

[*818 ) *INDICTMENT FOR FORCIBLE ABDUCTION OF WOMEN (A).
For felony
in taking a

That A. B. late of, &c. on, &c. at, &c. in and upon one M. W. spinster,
yet being under the age of fourteen years, and a maid, and only
stance,
&c.
daughter
and
heir of P. W. esq. then lately deceased, she the said M. W. then
against her
ii. and there having substance in moveable goods to the value of one thousand

* then and

-

-

the stat. 3

!'.

7. c.

(q) See similar precedents, Cro. C. C. 164, 7th of entimes taken by misdoers, contrary to their
Stark. 408.
will, and after married to such misdoers, or to oth
(r) See a similar precedent, Cro. C. C. 61. er by their assent, or defiled, to the great displeas

edit.

This is

§ a misdemeanor

at common law, pun

ure of Almighty God, and contrary to the king's

ishable with fine and imprisonment, and by 3 Geo. laws, and disparagements of the said women, and
utter heaviness and discomfort of their friends, and
4. c. 114, with hard labor.

(s) See other precedents, Cro. C. C. 475. to the evil example of all others;” proceeds to
Trem. P. C. 34. Pla. Cor. 174. West. 224. enact, “that what person or persons from hence
Ra. Ent. 487. Stark. 432, and see the indictment forth that taketh any woman so against her will
on which Sweeden and his assistants were con

unlawfully, that is to say, maid, widow, or wife,

victed for carrying away Miss Rawlins, and the that such taking, procuring, and abetting to the
same, and also receiving wittingly the same wo
proceedings thereon, 5 Harg. St. Tr. 465.
As to the offence in general, see 1 Hale, 659 to man so taken against her will, and knowing the
662. Hawk. b. 1. c. 41. 4 Bla. Com. 208, 9. 1 same, be felony; and that such misdoers, takers,
East P. C. 452 to 455. The 3 Hen. 7, c. 2, after and procurators to the same, and receivers know
reciting, that “where women, as well maidens as ing the said offence in form aforesaid, be hence
widows and wives, having substances, some in forth reputed and adjudged as principal felons;
goods moveable, and some in lands and tenements, provided always, that this act extend not to any
and some being heirs apparent unto their ances person taking any woman, only claiming her as his
tors, for the lucre of such substances, have been ward or bond-woman.”

(A) [See Anderson v. Commonwealth, 5 Rand. R. 627; 2 vol. Rev. St. of New York, 663,664.]
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*pounds of lawful money of Great Britain; and in lands and tenements, to the
To constitute an offence under this statute, it Hawk, b. 1. c. 41. s. 5; but it is not necessary to
will suffice if either the original taking, or the mar state that it was done with an intention to marry or
riage, was against the will of the party injured; defile, because this is not required by the words
for if she went with the offender in the first in of the act, nor would the absence of it lessen the
stance, and afterwards was forced to continue with injury, Cro. Car. 489. , Hawk. b. 1. c. 41. s. 6; it
him against her will, or if she was originally taken seems, however, to be both safe and usual to in
by violence, and afterwards consented, the offence sert it, l Hale, 660.
will be complete, 5 Harg. St. Tr. 450. Hawk. b.
Evidence. The party injured, if the force con
l. c. 41. s. 7, 8. But if the forcible abduction is tinued till the time of the marriage, will be a good
confined to one county, and the marriage be so witness against the offender, because she is not his
lemnized by consent in another, the defendant can wife de jure, and may herself swear to the com
not be indictedin either, though had the ſorce been pulsion, 5 Harg. St. Tr. 456. 1 Went. 243. Cro.
continued into the county where the marriage took Car. 483. But some writers seem to think, that
place, no subsequent consent would avail, Cro. where the actual marriage was good, in conse
Car. 488. Hob. 183. Hawk. b. 2. c. 25. s. 40. quence of a subsequent consent, the wife cannot
1 Russ. 820, 1. 1 East P. C. 453; and where the be sworn ; though the better opinion scems to be,
female is under no restraint at the time of mar

that the offender should not be allowed to take ad

riage, those who are present, but who are ignorant
of the previous circumstances, will not share in the
guilt of the abduction, Cro. Car. 489, 493. It

vantage of his own wrong, and that the act of mar
riage, which is the completion of his offence, should
not be construed to disqualify the witness on whose
seems doubtful how far accessaries after the fact testimony he may be convicted, 1 Hale, 301. 4
under the statute of Henry, are excluded from Bla. Com. 209. 1 East P. C. 454. And indeed,
their clergy: those who merely aid the offender it would now probably be considered that a wiſe de

himself, are, of course, entitled to the benefit by the jure, may always be a witness against her husband
rule of common law, as no mention is made of them
in the statutes; but those who receive the female

are expressly made principals by the act creating
the offence ; and as by 39 Eliz. c. 9, clergy is taken

in case of personal injuries. It seems that her dy
ing declarations may be read against him on a tri
al for her murder, l Leach, 500; and it is certain
that her testimony may be received when he is

away generally from all convicted of any offence charged with assisting others to ravish her, l Harg.
under the former provision, it has been supposed St. Tr. 388.
Punishment. The crime is punishable as a fe
that those who become accessaries, in this particu
lar mode, are excluded. Mr. East, however, ar lony, and by the 39 Eliz. c. 9, benefit of clergy is
gues, that as the last act provides that it shall not taken away from the principals, procurers, and ac
extend to any but such as are principals, procurers, cessaries before. The l Geo. 4. c. 115, repeals so
or accessaries before ; and as those who assist in much of the 89 Eliz. c. 5. as inflicts the punish
concealing the female seem rather to come under ment of death for the fºrcible abduction of women,
the denomination of accessaries after, it could not and by sect. 2, enacts, “that instead of the punish
have been the intention of the legislature to take ment of death, offenders shall be transported for
away clergy from offenders in this degree, 1 East not less than seven years, or be imprisoned only,

P. C. 453. On the other hand, it may be observed, or imprisoned, with hard labor, for not exceeding
that they are expressly made principals by the ori seven years.”
Besides the offence on the statute of Henry, an
ginal enactment—that, as such, they must be taken
to be afterwards considered—that, therefore, they
come under that description in the statute of Eliz
abeth, and that the intention of the proviso there

was merely to guard against the extension of the se
verity to these accessaries after the fact, who were
left, as at common law, in other felonies.
The Indictment of the offender urder 3 Hen.

inferior degree of the same crime, but not attended
by ſorce, is punished by 4 & 5 Ph. & Mary, c. 8,
which enacts, " that if any person above the age
of fourteen years, shall unlawfully take or convey,
or cause to be taken or conveyed, any maid or
woman child unmarried, being within the age of
sixteen years, out of or from the possession and

7. c. 2. must set forth, that the woman taken away

against the will of her father, mother, or guardian,

had lands or goods, or that she was heir apparent,
as well as that she was actually married or defiled,
because these things are set forth in the preamble
to which the enacting clause refers, Cro. Car.
484: the place and manner of taking must also be
set forth in the proceedings, id. ibid.: it must also
be alleged, that the taking was for lucre, to bring
it within the meaning of the statute, Hob. 182.

he shall suffer two years imprisonment, or pay such

fine as shall be assessed by the court.” And, by
the fourth section of the same act, if any person
shall so take away, or cause to be taken away, and
deflour any such maid or woman child, or shall,

against the will or knowledge of the father, or, if
he be dead, of the mother having the tuition of

such child, contract matrimony with her by secret

*819
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*value of fifteen hundred pounds by the year, of like lawful money (t) did

make an assault, and her the said M. then and there did put in great danger
of her life, and her the said M. with force and arms, at the parish aforesaid,
in the county aforesaid, unlawfully, feloniously, and against the will of her the
said M., violently did take, force, and convey away, with intention that he the
said A. B. for lucre, and the sake of such her substance, feloniously should
marry and have the said M. to wife (u); and that the said A. B. afterwards,
to wit, on, &c. by the assent, procurement, and abetment of the said A. M.,
J. J., and C. the wife of F. C., late of, &c. gentleman, and W. C. late of
the same parish and county, clerk, with force and arms, at, &c. feloniously,
and for lucre of the said substance, of the said M. W., did marry, and had
the said M. W. to wife; against the form of the statute, &c. and against the
peace, &c. And the jurors, &c. do further present, that the said A. M.,
J. J., C. the wife of F. C., and W. C., on the said fourteenth day of Novem
aforesaid, with force
ber, in the year aforesaid, at, &c. in the county of
and arms, knowingly, and feloniously were assisting, aiding, procuring, as
senting, abetting, and maintaining the aforesaid A. B. in doing and commit
ting the felony aforesaid, against the form of the statute, &c. and against the
peace, &c.
-->

CHILD STEALING.

The statute 54 Geo. 3. c. 101, reciting that the practice of carrying away
young children by forcible or fraudulent means, from their parents or other
persons having the care and charge or custody of them, commonly called
letters, messages or otherwise, he shall be impris 1162. And a mother, notwithstanding her subse
oned for five years, or pay such fine as shall be as quent marriage, retains the guardianship of her
sessed by the court, half to the king, and half to child; she has in law the custody of her person,
the parties aggrieved; the female also consenting though the daughter has voluntarily left her sever- .
to the marriage, forfeits all her lands to her next of al hours before the contract of marriage; and the
kin during the life of her husband. Under this act consent of the step-father is altogether immaterial,
it has been determined, that there must have been 3 Co. 39. b.
On the general prohibitory clause of this act, an
always a refusal in the parent or guardian to con
sent to the marriage, and that if he once assented, indictment may be supported, 1 East P. C. 459.
no restriction can do away the effect of his former See indictments, West. 158. Term, P. C. 266, but
approval, 3 Mod. 169. And it has been holden, as these stolen marriages under sixteen, have been
that if a parent place a daughter under the care of made void by 26 Geo. 2. c. 33, these provisions
another, who, by collusion, marries her to his own have fallen into disuse. The mere fact of mar
son, the case will not be within the act, if the mar riage with an infant without the consent of her
riage be solemnized in a parish church, at a canon parents, seems to be not indictable at common law,
ical hour, and without any attempt at privacy, 3 see id. Ibid. Andr. 312. Cro. Car. 465. If, how
by false pre
Mod. 84. The principle of this case is disputed ever, this be effected by
by Mr. East, who contends, that it would protect tences, by deceit, or other criminal practices, the
a school-mistress in disposing of the female infants offender may be indicted, or an information filed
under her care, in marriage ; when it is manifest against him, id. ibid. As to conspiracies to mar
no power of that kind is ever deputed, but is im ry paupers, &c. see post, Conspiracy.

º

pliedly reserved by the parent, 1 East P. C.,457.

(t) This allegation is necessary, Cro. Car. 484.

An illegitimate child is within this statute, and un
(u) It is safest to insert this allegation, Cro.
der the protection of the putative father, 2 Stra. Car. 489. 1 Hale, 660.
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“child stealing,” has of late much prevailed and increased, enacts, “That if
any person or persons shall maliciously, either by force or fraud, lead, take,
or carry away, or decoy or entice away, any child under the age of ten years,
with intent to deprive its parent or parents or any other person having the law
ful care or charge of such child, of the possession of such child, by conceal
ing and detaining such child from.such parent or parents, or other person or
persons having the lawful care or charge of it, or with intent to steal any arti
cle of apparel or ornament, or other thing of value or use, upon or about the

person of such child, to whomsoever such article may belong, or shall re
ceive or harbor with any such intent any such child, knowing the same to
have been so by force or fraud, led, taken, or carried, or decoyed or enticed
away as aforesaid, every such person or persons, and his, her, and their coun
sellors, procurers, aiders and abettors, shall be deemed guilty of felony, and
shall be subject and liable to all such pains, penalties, punishments, and for
feitures as by the laws now in force may be inflicted upon, or are incurred by,
persons convicted of grand larceny.” The second section provides “That
nothing in the act shall extend, or be construed to extend, to any person who
shall have claimed to be the father of an illegitimate child, or to have any
right or title in law, to the possession of such child, on account of his getting

possession of such child, or taking such child out of the possession of the
mother thereof, or other person or persons having the lawful chargethereof.”
And the third section provides that the act shall not extend to Scotland.
—º-
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Middlesex (m). The jurors for our lord the king upon their oath present, ...!
that A. B. late of the parish of —, in the county of Middlesex, yeoman, mon assault
on the
day of
, in the
year of the reign of our sovereign lord
ac

(w) As to form of the commencement, and state female patient strip naked, under pretence that de
ment of addition, &c. see ante, vol. ii. 1, 2, 3, &c. fendant, who was a medical man, could not other
(+) See other precedents, Cro. C. C. 60, Cro. wise judge of her illness, 1 Ry. and Moody C. C.

C. A. 34. Burn, J. Assault. Stark. 407. Ante,

19.

133, for assault and affray, for riot and assault,
An assault is an attempt with force or violence
ante, 500. For assaults on revenue officers, see to do a corporal injury, as by holding up a fist in a
ante, 126 to 139; in obstruction of public justice on menacing manner, Finch Law, b. 3. c. 9. 1 Hawk.
constables, &c. ante, 146, 154 to 158; for assaults P. C. c. 62. s. 1 (A). Striking at another with a
in rescues, 182,208; for striking in a court of jus cane or stick, though the party striking misses his

tice, 208; for assaulting commissioners of taxes, aim ; drawing a sword or bayonet; throwing a
2}4. See also assaults with intent to rob, ante, bottle or glass with intent to wound or strike; pre
807; to spoil clothes, post, 833; to cºmmit rapes, senting a gun at a person who is within the distance
ante, 816; and unnatural crimes, ante, 50: assault to which the gun will carry: pointing a pitchfork at
ing a privy counsellor, ante, 99; assaulting in a person who is within reach, 6 Mod. 173. 4 Salk.
king's palace, Trem. P. C. 188; in a church-yard, 79; or by any other similar act, accompanied with

ante, 21 ; for assaulting to check the progress of

such circumstances as denote at the time an in

grain, ante, 538; and see Index, title Ass A U Lt. tention—coupled with a present ability, of actual

See also a precedent for an assault in making a
(A) [l Wheeler's Cr. C. 365; 1 Russell, 604 and note (A); U. States v. Ortega, 4 Wash. C. C. R.

; State v. Davis, 1 Hill R. 46; State v. Beck, l Hill R. 863; People v. Lee, 1 Wheeler's C. C. 364;
Goodwin's case, 6 Rogers' Rec. 9] U. S. v. Hand, 2 Wash. C. C. 435.
Vol. III.
29
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George the Third, by the grace of God of the United Kingdom of Great
Britain and Ireland, king, defender of the Faith, with force and arms, at the
violence against the person of another, see 1 Selw. 1. see ante, 485, as to riots.
N. P. 6th edit. 27.

1 Russell, 862. Com. Dig.

Proceedings and Indictment. The party in

Battery. Bac. Ab. Assault. If a man strike at jured may proceed against the defendant by action
another but at such a distance that he cannot by

and indictment for the same assault, and the court

ossibility touch him, it is no assault, Com. Dig. in which the action is brought will not compel the
attery, C.; mere words can never, amount to plaintiff to make his election to pursue either the
an assault, Hawk. b. 1. c. 62, s. 1. on the contrary, one or the other; for the fine to the king upon the
they may tend to show that no assault was intend criminal prosecution, and the damages to the
.. a man half drew his sword from his party in the civil action, are perſectly distinct in
scabbard, and said, “If it were not assize time I their natures, l Bos. & Pul. 191; and after an
would run you through the body,” this was held to acquittal or conviction an action is still maintaina
be no assault, 1 Mod. 3 (A). Making a female ble, 12 East,409 (D). The offence should be stat
patient strip naked, under the pretence that the ed according to the facts, though indeed it will suf
defendant, a medical man, cannot otherwise judge fice to prove a less aggravated assault than that
Saund. 14, n. 3. and see 3 Stark. 62.
of her illness, if he himself takes off her clothes,
is an assault, and indictable as such, 1 Ry, & Russ. & Ry. C. C. 130. 1 Ry. & Moody C. C.
19.
Upon
an indictment for an assault upon E.
Moody C. C. 19. sed quare; and if a master take
indecent liberties with a female scholar without E. it is sufficient to prove that an assault was
her consent, though she does not resist, he is liable committed on a person bearing that name, although
to be punished as for an assault, Russ. & Ry. C it appears that two persons bore the same name,
C. 130; and see further as to what constitutes an E. É. the elder and E. E. the younger, 3 B. & A.
assault or battery, Com. Dig. Battery. Bac. Ab. 579. It has been said, that a person could not be
Assault and Battery.
indicted for assaults, on two distinct parties in the
A battery, which always includes an assault same indictment, but this doctrine is now exploded,
(Terms de la ley, Battery, Com. Dig. Battery) is 2 Lord Raym. 1572. 2 Burr. 984. If a count for
an injury inflicted on the person by beating, either an assault be joined with one for a riot, the grand
with the hand or an instrument, see 1 Selw. N. P. jury may return ignoramus as to the latter, and
6th ed. 28. Hawk. b. 1. c. 62. s. 2. The least bulla vera as to the former, Cowp. 325.
JEvidence (E). We have before seen what
touching of another's person, wilfully or in anger,
is a battery, for the law cannot draw the line will be necessary to constitute an assault or bat
between different degrees of violence, and there tery, the necessary evidence may therefore be col
ſore totally prohibits the first and lowest stage of lected from that matter. The indictment may be
it, 3 Bla. Com. 120 (B) therefore, mere spitting in supported though the evidence will prove
another's face is a battery, 6 Mod. 170. Striking a less aggravated assault than that stated, 1 Saund.
a horse on which the party is riding, whereby he 14, note 3. 3 Stark. Rep. 62. What a variance
is thrown, is a battery, 1 Mod. 24. W. Jones, 444. in stating name of person assaulted, see 3 B. &
An affray is a public offence to the terror of A. 579, supra. The defendant may give a justifi
the king's subjects. , 3 Inst. 158 (C). Every cation in evidence, under the general issue, not
assault does not include an affray, as where the guilty, 6 Mod. 172 (F).
Punishment (G). Assault or battery in gener
assault does not terrify the people in general, it
cd, as

'...}

.

being commutted in private, Hawk. b. 1. c. 63. s.

(A) [Commonwealth v. Eyre, 1 Serg. & Rawle, 347.]
(B) [l Russell, 604,605.]

(C) [See 1 Russell, 270; Roscoe's Dig. Cr. Ev. 614; Simpson v. State, 5 Yerger, 356; Klum v.
State, 1 Blackſord R. 377.]
[See vol. i. p. 6, in noti&.
E) [See Roscoe's Dig. Cr.

{}

#. 210, et seq.; 2 Stark. Ev. (new edit.) 40–43.]
(F) [In reference to justification for assaults and batteries, what will amount to −1st. Self-deſence,

see State v. Wood, 1 Hay. 282; Elliott v. Brown, 2 Wendell, 497. The force must not exceed the ne
cessity of the case, Baldwin v. Hayden, 6 Conn. R. 453; State v. Lazarus, 1 South Car. R. 34. 2nd.
Defence of possession, or removal from one’s premises, Wartrous v. Steel, 4 Vermont R. 629; Shain v.
Markhan, 4 Marsh. 578 ; Simon's case, 3 Rogers' Rec. 39. 3d. Authority to inflict moderate chastise
ment, Hannen v. Edes, 15 Mass. R. 347; Abbott on Shipping, (Story's ed.) 137. n. (1); Chitty's Plead.

(6th Amer. ed.) 539; Morris's case, 1 Rogers' Rec. 53. A master has no right to correct his hired
servant, Commonwealth v. Baird, 1 Ashmead R. 267.

The authority of a master to correct his ap

prentice is personal, People v. Philips, 1 Wheeler's C. C. 159. See Gates v. Lounsbury, 20 Johns. #.
427. 4th. Authority under legal process, Harrison v. Hodgson, 10 Barn. & Cressw. 445 ; Roscoe's
Dig. Cr. Ev. 215.]

G) [See State v. Berry, 4 Halsted R. 374.
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parish aforesaid, in the county aforesaid, in and upon one J. H. (y), in the
peace of God and our said lord the king then and there being (z), did make
an assault, * and him the said J. H. then and there did beat, bruise, wound,
and ill-treat, so that his life was greatly despaired of (a), and other wrongs to
the said J. H. then and there did, to the great damage of the said J. H., and
against the peace of our said lord the king, his crown and dignity.
And the jurors aforesaid, upon their oath aforesaid, do further present, that ...;
the said A. B. on, &c. with force and arms, at, &c. aforesaid, in and upon the ...”
said J. H., in the peace of God and our said lord the king then and there be- †.

ing, did make another assault, and, &c. [State the assault as in the last pre-“
cedent, with the same conclusion.]
[Commencement as supra.] In and upon one A. W., in the peace of God :*
and our said lord the king then and there being, did make an assault, and him casting a

the said A. W. then and there did "beat, bruise, wound, and ill-treat, so that his ..."
life was greatly despaired of; and that the said J. W. with both his hands, then

.*

and there violently cast, flung, and threw the said A. W. to, upon, and against a [•832 )
certain brick floor there, and him the said A. W. in and upon his head, neck,
breast, back, sides, and other parts of his body, with both the feet of him the
said J. W. then and there violently and grievously did kick, strike, and beat,
giving to the said A. W. then and there, as well by such flinging, casting, and
throwing of him the said A. W., as also by such kicking, striking, and beating
of the said A. W. as aforesaid, in and upon the head, neck, breast, sides, back,
and other parts of the body of him the said A. W. divers bruises, hurts, and
wounds, and other wrongs, &c.
That J. B. late of, &c. widow, being a person of a wicked and malicious For an as
disposition, on, &c. with force and arms, at, &c. aforesaid, in and upon M., tº:

the wife of J. W., violently did make an assault, (she the said M. in the peace "*Y* (*).
of God and our said lord the king then and there being,) and her the said M.
al, is an offence at common law and punishable by
fine and imprisonment, and the finding of sureties
to keep the peace. But in cases of assaults of a
very aggravated nature, the punishment of whip
ping has been inflicted in addition to that of im
prisonment and finding sureties for good behavior,
1 Burn, J. 24th edit. 231. 1 East P. C. 406. The
8 Geo. 4. c. 114, inflicts a severer punishment on
persons guilty of assaults, therein particularly de
scribed.

ground that it was given with the sanction of the
court, and to be considered as part of the punish
ment suffered by the defendant, in expiation of his
offence, in addition to the imprisonment inflicted
on him, l l East, 46.

(y) It is not necessary to give this party an ad
dition, though there be two persons of the same
name, 3 B. & A. 579.
-

(2) These words are usually inserted, but are

In cases where the offence more imme

omitted in some precedents, see 2 Stark. 407.
diately affects the individual, the defendant is some They are not necessary.
times permitted by the court, even after conviction,
(a) It is usual to insert all these words, though
to speak with the prosecutor, before any judgment the evidence will only prove a less aggravated as

is pronounced, and a trivial punishment (generally sault, 1 Saund. 14, n. 3. 3 Stark. Rep. 62; but it
a fine of a shilling) is inflicted, if the prosecutor de would be preferable, when only a slight assault can
to frame, the indictment according to
clares himself satisfied, 4 Bla. Com. 363, 4. And be
where in a case of indictment for ill-treating a pa the facts, and omit the latter words.

rish apprentice, a security for the fair expenses

º
1") See other precedents, Cro. C. C. 64. Stark.
414.

of the prosecution has been given by the defend
(c) See other precedents, Cro. C. C. 7th ed.
ant, after conviction, upon an understanding that
the court would abate the period of his imprison 17.1. 8th ed. 65. Stark. 411.

ment, the security was held to be good, upon the
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then and there did beat, wound, and ill-treat, so that her life was greatly des
paired of; * and that she the said J. B., with her right hand the said M., in

and upon the left eye of her the said M., then and there unlawfully, violently
and maliciously did strike by means whereof the said M. then and there the
use, sight, and benefit of her said left eye entirely lost, and was deprived of,
and also by means of the premises, she the said M. became sick, weak, lan
guid, and distempered, and remained so sick, weak, languid, and distempered
for a long time, to wit, from thence until the day of taking this inquisition,
and other wrongs to the said M. then and there violently and maliciously did,
to the great damage and impoverishment of the said J. W. and M. his wife,
to the evil example, &c. and against the peace, &c. [Add a count for a com
mon assault, as ante, 821.]

[Same as the last to the asterisk, and then proceed as follows.] And also

For the liko

and tearing
the hair of

ſº.
lead by the
roots (d).

that she the said J. B. did then and there, unlawfully and injuriously seize
and lay hold of the said M. by the hair of her head, and did then and there
with great force, wrath, and violence, pull and drag the said M. by the same,

by means whereof she the said J. B. did then and there unlawfully, cruelly
and injuriously pull and tear the hair of the head of her the said M. off by the
roots, and the head of her the said M. was thereby grievously wounded and
hurt, and also by means of the premises, the said M. was put to great pain
and torture and other wrongs to the said M. then and there violently and ma
liciously did, to the great damage of the said J. W. and M. his wife, &c.
[•823 ]
For an as

sault, and
encourag

ing a dog to
bite (e),

*That J. B. late of, &c. on, &c. with force and arms, at, &c. aforesaid, did
unlawfully incite, provoke and encourage, a certain dog, of and belonging to
the said J. B. to bite him the said J. S., by means whereof the same dog did

then and there grievously bite the said J. S. in and upon the right leg of him
the said J. S. and the said leg of him the said J. S. was thereby then and

there grievously hurt and wounded, to the great damage of the said J. S. and
against the peace, &c.
For an as
sault with a

walking
stick (f).

That J. J. late of, &c. gentleman, and S. P. C. late of, &c. cºquire, being

persons of wicked minds and malicious dispositions, and not regarding the
laws of this kingdom, and having conceived great malice, hatred and ill-will
towards R. Lºon, &c. with force and arms, at the parish aforesaid, in the
county aforesaid, unlawfully and maliciously did make an assault upon the
said R. L. then and there being in the peace of God and our said lord the
king, and that the said J. J. by the procurement of the said S. P. C. with a
certain large walking stick, which he the said J. J. in his right hand then and
there had and held, and also with the fists of him the said J. J. then and there
unlawfully, maliciously, and violently did strike and beat him the said R. L.

in and upon the head, face, shoulders, and arms of the same R. L. and giving
to him the said R. L. then and there, by such striking and beating of him the

said R. L. with the walking stick aforesaid, and also with the fists of the said
(d) See other precedents, Cro. C. C. 8th ed. Stark. 412.
Stark. 4ll.
(f) See a precedent, 4 Wentw. 71,
(e) See other precedents, Cro. C. C. 65.

65.
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J. J. divers severe and dangerous blows, strokes, and bruises, in and upon
the head, face, shoulders, and arms of him the said R. L. by means whereof
the said R. L. was then and there in great danger of losing his life; and the
said J. J. and S. P. C. then and there unlawfully and maliciously, did other

wrongs to the said R. L. in contempt, &c. and against the peace of, &c.
[As ante, 821, to the asterisk.] And then and there unlawfully and mali- ..º.
ciously, and with great force and violence, rode and drove a certain horse º
a

against, upon, and over the said J. S., and thereby then and there greatly
bruised, wounded, and ill-treated him, insomuch that his life was then and

there greatly despaired of, and other wrongs, &c. [Second count for a com
mon assault, as ante, 821.]
That C. M. late of, &c. coachman, being a person of a wicked, cruel, and Fºr
malicious mind and disposition, on, &c. with force and arms, &c. in the king's º
a

highway there, unlawfully did assault H. D. A. the wife of W. W. and A. W. against
their daughter, then and there respectively being in the peace of "God and

pºor.

our said lord the king, in a certain carriage, called a four-wheeled chaise, then [ "S24 J
and there drawn by one gelding, lawfully and peaceably passing and travelling
in the highway aſoresaid, and that the said C. M. then and there driving four
horses then and there drawing a certain stage coach in the highway aforesaid,
then and there unlawfully, wilfully, furiously, and maliciously, did drive the
said four horses and coach towards and against the said carriage, called a
four-wheeled chaise, so passing in the highway aforesaid; and that the said
C. M. by such driving of the said ſour horses and coach as aforesaid, then and
there unlawfully, wilfully, furiously, and maliciously, did overturn, break,
damage, and spoil the said carriage, called a four-wheeled chaise, and thereby
forced and threw the said H. D. A. the wife of the said W. and A. W. from

and out of the said last-mentioned carriage, into and upon the highway aſore
said, and by means whereof the said H. D. A. the wiſe of the said W. W.,
and A. W. were then and there severally and respectively, grievously hurt,
bruised, and wounded, and were put in great danger of losing their lives, and
the said C. M. then and there unlawfully, wilfully, and maliciously, did other
wrongs to the said H. D. A. the wife of the said W. W., and A. W., to the
great damage of the said, &c. in contempt, &c. to the evil example, &c.
and
the peace,
&c. And
the jurors,
&c. do further
that&c.
the Second
said against
C. M. being
such person
as aforesaid,
afterwards,
that ispresent,
to say, on,
Count.
with force and arms, in, &c. aforesaid, in the highway there, unlawfully, wil
fully, and furiously, did drive four horses, then and there drawing a certain
stage coach, under the care and guidance of him the said C. M. in the highway
aforesaid, towards and against a certain four-wheeled chaise, then and there
drawn by one gelding in the highway aforesaid, wherein the said H. D. A., the
wife of the said W. W. and A. W. were then and there severally and respective
ly passing and travelling in the highway aforesaid, and that the said C. M. by
such driving of the said four horses, so drawing the said coach as last afore
said, then and there unlawfully, wilfully, and maliciously, did overturn, break,
damage, and spoil the said carriage, called a four-wheeled chaise, and forced
and threw the said H. D. A. the wife of W. W. and A. W. from and out of
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the said last-mentioned four-wheeled chaise, into and upon the highway afore
said, by means whereof, the said H. D. A. the wife of the said W. W. and

A. W. were severally and respectively grievously hurt, bruised, and wounded,
and were put in great danger of losing their lives, and the said C. M. then
and there unlawfully, wilfully, and maliciously, did other wrongs to the said
H. D. A. the wife of the said W. W. and A. W. to the great damage of the
said, &c. [as before, in contempt, &c. [Third count for a common assault,
as ante, 821.]
[*S25 J
For driv

ing a cart
against a

chaise, and
throwing
the driver
from the

chaise, and
for assault

and battery
(g).

*That C. D. late of, &c. on, &c. with force and arms, at, &c. aforesaid,
in the public highway there, unlawfully, wilfully, and violently, did drive and
force a certain horse and cart, under the care and guidance of him the said
C. D. to, at, and against a certain chaise drawn by two horses, under the care
of one E. F., by means whereof the said E. F. was then and there thrown
from and off the said chaise, to and against the ground, and was thereby put
in great peril and danger of his life, and other wrongs, &c. to the damage,
&c. and against the peace, &c. [Second count for common assault, as ante,
821.]

For as

saulting
the driver

of a chaise,
and with
the off
wheel of a
cart over

turning the
chaise (h).

In and upon one R. C. in the peace of God and our said lord the king, and
in a certain chaise drawn by one horse, in the king's highway then and there
being, did make an assault, and that the said J. P. then and there driving
one horse, drawing a cart, did then and there in the highway aforesaid, unlaw
fully, maliciously and violently, drive the said horse, so as aforesaid drawing
the said cart, to and against the said chaise, and by such driving did then and
there, in the highway aforesaid, unlawfully and maliciously force the said
cart against the said chaise, and he the said J. P. with the off-wheel of the
said cart, did then and there, in the highway aforesaid, unlawfully and ma
liciously overturn the said chaise, in which the said R. C. then and there was

as aforesaid, by means of which overturning of the chaise aforesaid, he the
said R. C. then and there was grievously hurt, bruised, and wounded, and
other wrongs, &c. [Second count for a common assault, as ante, S21.]
For an as

sault, and
driving a

cart against
a chariot,
and break

ing the
back of one
of the hors

es drawing
the chariot

(i).

In and upon one E. L. in the peace of God and our said lord the king, in a
certain chariot drawn by two horses in the king's highway, then and there be
ing, did make an assault, and the said E. P., then and there driving two horses

drawing a cart, did then and there, in the king's highway aforesaid, unlawfully,
violently, and maliciously, drive the said horses, so as aforesaid drawing the
said cart, to and against the said chariot, and one of the said horses drawing
the same, and by such violent driving, did then and there, in the highway
aforesaid, unlawfully and maliciously force the said cart against the said
chariot and horse; and he the said E. P. with the near wheel of the said cart,

did then and there, in the highway aforesaid, unlawfully and maliciously break
the back of the said last-mentioned horse, so drawing the said chariot as afore
said, and by the violent force with which the said cart then and there came to
(#) This is a recent form, settled by counsel.

s" i.
Ntark. 410.

other precedents, Cro.

C. C. 65.

(i) See other precedents, Cro. C. C. 7th edit.
170.

*
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and against the said chariot as aforesaid, he the said E. P. *did then and
there endeavor to overturn the said chariot, in which the said E. L. then and

there was as aforesaid, by means whereof the said E. L. then and there was
grievously hurt, bruised, and wounded, and other wrongs, &c. [Second count
for a common assault, as ante, 821.]
Surrey, (to wit.) That J. C. late of, &c. with force and arms, to wit,
with guns, swords, staves, and fists, at, &c. aforesaid, in and upon one T.

*...* *

**,

H. in the peace of God and our said lord the king, then and there being, did gun,
...";
and
make an assault, and him the said T. H. then and there did beat, wound, and º
o lure 1 * *

ill-treat, so that his life was thereby then and there greatly despaired of, and whereby
then and there levelled and pointed at the said T. H. a certain gun, which he 'º.

the said J. C. then and there held in his hand loaded, to wit, with gunpowder * (*).
and lead balls; and then and there with the said gun, so levelled and pointed
at the said T. H. to shoot the said T. H., and then and there, thereby put
the said T. H. in danger of his life, and then and there, by means of the pre
mises aforesaid, greatly terrified and affrighted the said T. H. and then and
there did, &c. [Second count for a common assault, as ante, 821, only in
stead of saying “did beat,” &c. whereby, Ö'c. say “did greatly terrify, &c.
and affright.”]
2d Count.

And the jurors, &c. do further present, &c. in and upon the

F. *

said P. C. C. then and there being in the peace of God and our said lord the and wound.'
king, violently, wickedly, and maliciously, did make an assault, and him the
said P. C. C. did then and there beat, wound, and ill-treat, so that his life

Williºn
*

was greatly despaired of; and that he the said J. M. with a certain drawn
weapon called a bayonet, which was then affixed to a certain musket which
he the said J. M. in both his hands then and there had and held, in and upon
him the said P. C. C. did make an assault, and did give to him the said P. C.
C. one grievous and dangerous stroke and blow, in and upon the left side of
the head of him the said P. C. C. of which said blow and stroke, so given to
him the said P. C. C. in and upon the left side of his head, by him the said J.
M. as aforesaid, he the said J. M. did then and there give to the said P. C. C.
in and upon the left ear of him the said P. C. C. one grievous and dangerous
wound of the length of one inch, and of the depth of two inches, by means
whereof he the said P. C. C. did then and there lose a great quantity of blood,
and by the said wound so as aforesaid given to him the said P. C. C. in and
upon his left ear, he the said P. C. C. from the said wound in and upon his

left ear, then and there lost a great quantity of blood, to "wit, &c. and up- [*S27 J
wards, and was then and there put in great peril and danger of losing his life,

and did then and there labor under great pain and anguish for a long time, inso
much that his life was then and there greatly despaired of, and other wrongs
to him the said P. C. C. he the said J. M. then and there unlawfully, violent
ly, wickedly, and maliciously did, to the great damage of him the said P. C.

C. in contempt, &c. to the evil and pernicious example, &c. and against the
peace, &c.

!', See a similar precedent, 4 Wentw. 70; see
the 43 Geo. 3. c. 58. Ante, 788.

(l) From Mr. J. Ashurst's Paper Book, vol. xxiv.
168.

-
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[After stating the assault as ante,821, to the words “in the peace of,” &c.

and violent-proceed as follows :] And the said J. B. then and there unlawfully, violently,
ly seizing
and taking and injuriously, did seize and take from and out of the custody of him the said
away a re
ceipt for a W. Y. and against his will and consent, a certain receipt, bearing date the same
debt (m).
day and year aforesaid, purporting to be a receipt of one W. W. that did ac
knowledge to have received of Mr. R. S. by the hands of T. H. three pounds
eighteen shillings, for a debt due to him the said Valentine Hinckley, in full of
all demands, and the same receipt the said J. B. then and there unlawfully,
and wilfully did keep in his possession, and other wrongs to the said W. Y.

then and there unlawfully did, to the great damage of the said W. Y. and

against the peace, &c. [Second count for a common assault, as ante, 821.]
For a vio
lent assault

on a clergy
man (n).

First count,
for a violent

bruising
with fists,
&c.

-

Second
count, stat

ing a like
injury,
whereby the

That J. R. late of, &c. on, &c. with force and arms, at, &c. aforesaid, in

and upon one J. D. doctor in divinity, (then and there being a clerk or clergy
man of the church of England, in holy orders, and in the peace of God and our
said lord the king) and him the said J. D. then and there did beat, bruise,
wound, and ill-treat, so that his life was greatly despaired of, and that the said

J. R. then and there with both his fists gave and struck the said J. D. very
many grievous blows and strokes in and upon his head, neck, face, eyes, arms,
breast, and other parts of his body, and with the right hand of him the said
J. R. then and there greatly cut, bruised, and wounded, the left eye-brow
of the said J. D. insomuch that the left eye of the said J. D. was greatly in
flamed, injured, and discolored, and the sight thereof much impaired for a
long time, to wit, for the space of three weeks then next following; and the
said J. D. by means of the premises became sick, weak, and distempered,
and remained and continued so sick, weak, and distempered, for a long time,
to wit, for the space of one month then next ensuing, and during all that time
underwent and suffered great pain, torture, and anguish of body and mind,
and other wrongs, &c. and against the peace, &c. And the jurors, &c. that
the said J. R. afterwards, to wit, on the said, &c. with force and arms, at,

&c. aforesaid, in and upon the said J. D. (then and there being a clerk or
prosecutor
clergyman of the church of England in holy orders, and in the peace of God
was pre
vented from
and our said "lord the king) and him the said J. D. then and there did beat,
doing his
duty as a
bruise, wound, and ill-treat, so that his life was greatly despaired of; and that
clerk, &c.
the
said J. R. then and there with both his fists gave and struck the said J
[*S28 J
D. many very grievous blows and strokes in and upon his head, neck, face,
eyes, arms, breast, and other parts of his body, and with the right hand of
him the said J. R. then and there greatly cut, bruised, and wounded, the left
eye-brow of the said J. D. insomuch that the left eye of the said J. D. was
greatly inflamed, injured, and discolored, and the sight thereof much im
paired for a long time, to wit, for the space of three weeks then next follow
ing, and the said J. D. by means of the said last-mentioned premises became
sick, weak, and distempered for a long time, to wit, for the space of one
month then next ensuing, and during all the time last aforesaid, not only un
derwent and suffered great pain, torture, and anguish of body and mind, but
--

(m) See a similar precedent, 6 Wentwº 435.
Post, Offences against personal property.

(n) See another precedent, Cro. C. A. 407.
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was also prevented and hindered from doing and performing the sacred duty
of his function as a clergyman of the church of England, which he otherwise
would and ought to have done, and other wrongs, &c. [Third count for an Third count
o
for common
common assault, as ante, 821.]
assault.
[As ante, 821, to the asterisk.] And her the said C. D. then and there did For an as
beat, wound, and ill-treat, and one brass candlestick at, towards, and against º

º: (o)

the said C. D. then and there did cast and throw with intention to strike, bruise,

wound, and hurt the said C. D. with the said, candlestick, and that the said
A. B. then and there, with force and arms, with a certain chair, did strike the

said C. D. divers terrible, grievous and dangerous blows upon the head, arms,
sides, back, and other parts of the body of her the said C. D. and thereby
grievously cut, bruised, and wounded the said C. D. in and upon her head,
arms, sides, back, and other parts of her body, insomuch that her life was
greatly despaired of, with an intent, her the said C. D. then and there felo
niously, wilfully, and of his malice aforethought, to kill and murder, and other
wrongs, &c.
[As ante, 821, to the asterisk.] That A. B. late of, &c. on, &c. with force F. º:
and arms, at, &c. aforesaid, with a certain drawn sword, which he the said A.
-

-

-

-

-

.
sword

B. in his right hand then and there had and held in and upon one S. W. in the ...tent
peace of God *and our said lord the king, then and there being, did make an ºmurder
assault with an intent him the said S. W. then and there feloniously, wilfully,
J
and of his malice aforethought, to kill and murder, and other wrongs, &c.
[Second count for a common assault, as ante, 821.]

("-sºo

[As ante, 821 to the asterisk.] And him the said G. M. then and there did For
an as
sault. and
-

-

-

- -

-

beat, bruise, wound, and ill-treat, so that his life was greatly despaired of, and ..".
that the said J. H. with a certain large stick, then and there gave and struck tº:
the said G. M. many violent and grievous blows and strokes in and upon his focate
.º.º.
(q).
head, neck, arms, breast, and other parts of his body, and did with both the ,
hands of him the said J. H. then and there unlawfully, wickedly, maliciously,
and violently, cast, push, fling, and throw the said G. M. into a certain
pond there situate and being, wherein there then was a large quantity of filthy
water and mud, and did then and there keep, press down, and confine the said
G. M. in and under the said water and mud for a long space of time, to wit,
tº.

-

-

-

(o) See other precedent, Cro. C. C. 62. See C. A. l. If upon evidence it appear that the of
the precedent post, 1183, for an assault on the cap- fence (if the party had been killed), would have
tain of a ship, with intent to murder him. See amounted to manslaughter only, the defendant will
precedent, ante, 796, for attempt to murder by poi- be
on the first count, see note, 1 East P.
son. See the 43 Geo. 3. c. 53, ante, 788. By the C. 411.

*

3 Geo. 4. c. 114, an assault of this nature may be

(q) See other precedents, Cro. C. C. 62. 2

punished with imprisonment and hard labor.
Stark. 414.
(p) See other precedent, Cre. C. C. 20. Cro.

,

(A) [An information for an assault with intent to kill without malice, is supported by proof of an as
sault with intent to kill with malice.

State v. Parmelee, 9 Conn. R. 257.

n an indictment for an as

sault with intent to kill, the defendant may be convicted of assault and battery, or assault alone. Ste
wart v. State, 5 Ohio R. 242; State v. Coy, 2 Aiken's (Vermont) R. 181.

Upon a conviction of an assault with intent to kill in North Carolina, the Court are not bound to im
prison, they may fine only. State v. Roberts, 1 Hayw. R. 176. In reference to the degrees of this of:
fence, see State v. Southworth, 5 Conn. R. 325; State v. Danforth, 3 Conn. R. 112; Commonwealth
v. Barlow, 4 Mass. R. 439; Curtis v. People, 1 Breese R. 199; Scott v. Commonwealth, 6 Serg. &
Rawle, 224.]
vol. III.
30

-
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for the space of five minutes then next following, with intention him the said
G. M. then and there feloniously, wilfully, and of his malice aforethought, to
suffocate and drown in the said water and Inud, and him the said G. M. by
means thereof to kill and murder, by means of which said casting, pushing,
flinging, and throwing of him the said G. M. into the said pond, as aforesaid
and keeping, pressing down, and confining the said G. M. in and under the
said water and mud as aforesaid, he the said G. M. was then and there griev
ously hurt and bruised in his body, and in great danger of being suffocated in
the said water and mud there, and other wrongs, &c.
For cruelly
[Commencement as ante,821.] In and upon one E. O. a female child of the
beating
and ill
age
of
years, or thereabouts, being the servant and apprentice of the said
treating a
parish ap A. B. and in the peace of God and our said lord the king, then and there
prentice,
and keep also being, did make an assault, and with certain rods, whips, sticks, and cords,
ing her
from neces her the said E. O. did then and there violently, cruelly, and immoderately beat,
sary food
scourge, and strike, and did then and there pull, and strip, and force, and
(r).
compel the said E. O. to pull and strip from off the body of her the said E.

O. certain clothes and wearing-apparel, wherewith the said E. O. was then
First

count, for
stripping

the ap
prentice,

whipping

her, and

and there clothed and covered, so that the said E. O. was then and there na
ked and uncovered, and her the said E. O. as well whilst she was so covered

and clothed with the said clothes and wearing-apparel as whilst she was so
naked and uncovered, did force and compel “to work and labor violently, im

compellin

ºi moderately, and beyond her strength in the business of the said A. B. for the

her to
without
victuals.

space of thirteen hours then next following; and the said E. O. so working

[*830 l and laboring, as aforesaid, did then and there shut up, confine, and keep in a

.

certain room there for all the time aforesaid, without giving or affording to her
the said E. O. or permitting her to have sufficient meat, drink, and food, for
her nourishment and support during that time; and such assaulting, beating,
scourging, striking, and otherwise ill treating her the said E. O. in manner and
form aforesaid, he the said A. B. on fifty other different days then next follow
ing, at, &c. aforesaid, did barbarously, cruelly, and inhumanly, repeat and
reiterate in, upon, and against the said E. O. with an intent her the said E.
O. then and there feloniously, wilfully, and of his malice aforethought, to kill
and murder, and other wrongs, &c. In and upon the said E. O. then and

an assault, there being such infant and the servant and apprentice of the said A. B. as

*::::",

aforesaid (and in the peace of God and our said lord the king, then and there

|..." also being) did make an assault, and did then and there by and with divers
fº. threats and menaces force, compel, and oblige the said E. O. to go into a cer
ulet.

tain rivulet there, (she the said E. O. then and there being naked, and the
water of the said rivulet then and there being frozen and very cold) and did

force and compel the said E. O. so being naked in the said rivulet, to wash
her body in the water of the said rivulet, to the great pain and torture of the
said E. O. and to the great damage and impoverishment of her health and
strength of body, with an intent her the said E. O. by the means last aforesaid,

then and there feloniously, wilfully, and of his malice aforethought, to kill and

|..." murder, and other wrongs, &c. In and upon the said E. O. then and there
ing the

being such infant and a servant and apprentice of the said A. B. as afore
(r) From Cro. C. C. 8th ed. 63. 2 Stark. 417. 2 Campb. 650. 1 Leach, 137, and post, Index,
“Apprentice.” Ante, 777.
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said, and in the peace of God and our said lord the king then and there also
being, did make an assault, and did then and there take and hold the said E.
O. so near to a certain large fire then burning there, that the said E. O. there
by became and was grievously burnt, scorched, and hurt, and did then and
there dash, fling, push, and throw the said E. O. with great force and violence
to, upon, and against the ground there, and thereby greatly hurt, crushed,
bruised, and wounded the said E. O. in and upon her head, neck, arms, sides,

830
apprentice
near to a

º fire,
and scor

ching her
and throw

ing her
against the
ground.

back, and other parts of her body, whereby the said E. O. became sick, weak,
languid, and distempered, and remained and continued so sick, weak, languid,
and distempered, for a long time, to wit, from thence until the day of taking
of this inquisition, and other wrongs, &c.
not pro
That E. R. the wiſe of S. R. unlawfully and maliciously contriving and in For
viding suffi
tending to hurt and injure one E. W. being a servant to her the said E. R. cient
food
for servant
and an infant of ten years, to wit, of *the age of ten years, and under the con- often.
(s).
trol of the said E. R. (t) heretofore, to wit, on, &c. and on divers other days age
[*831 J
and times, as well before as after that day, with force and arms, at, &c. un
lawfully, wilfully, and maliciously, did omit, neglect, and refuse to provide for,
and give and administer to the said E. W. sufficient meat and drink necessary
for the sustenance, support, and nourishment of the body of her the said E. W.
and did then and there expose the said E. W. to the cold and inclemency of

the weather, as well within as without the house wherein she the said E. R.

then dwelt, and kept the said E. W. without sufficient and proper warmth
necessary for the health of her the said E. W..to wit, at, &c. the said E. W.
on the several days and times, and during all the time aforesaid, living sepa
rately and apart from the said S. R. her husband, to wit, at, &c. contrary to
the duty of her the said E. R. as the mistress of the said E. W. by reason of
all which premises, she the said E. W. afterwards, to wit, on &c. became
and was, and for a long time, to wit, the space of six months then next fol
lowing, continued to be very weak, sick, and ill, and greatly consumed and
emaciated in her body, to wit, at, &c. aforesaid, to the great damage of the
said E. W. in contempt, &c. to the evil example, &c. and against the peace,
&c.

That J. H. late of the parish of Saint Sepulchre, in the county of Middlesex, For assault
ing a woman
(s) This was the indictment against Elizabeth

specting her would be an indictable offence. And

Ridley, from 2 Campb. 650. In the original there this would appear from the case in which it has
was no averment that the child was of tender years,
and under the control of the defendant; and as no
evidence could be given of actual ill-usage, by ex
posure to the wº. or otherwise, the prosecutor
consented to an acquittal; for Mr. Justice Law
rence, held, that unless the servant was of tender
years, and under the control of the party, the ne
to supply her with food would be a mere
reach of contract; and, as she might leave the
service, remonstrate, or complain to a magistrate,
no indictment could be supported ; but he thought

f.

that if the infant be of tender years, and so under
the dominion of the defendant as to be unable to

been holden murder in a master, if his apprentice
die for want of food, l Leach, 137; and in the case

of Rex v. Friend and wife, Russ. & Ry. C. C. 20,
it was held an indictable offence to neglect to sup

ply necessaries to a child, servant, or apprentice,
whom a person is bound by duty or contract to
provide
if such child, &c. be of tender years,
and unable to provide for itself. The allegation,

!.

therefore, of the child, &c. being of tender years,
and of inability to provide for himself, is material.
d

(t)

Quatre, if the indictment ought not to state

that the infant was unable to provide for itself,
take any steps to relieve herself, a nonfeasance re Russ. & Ry. C. C. 20.

[Chap. XIV.
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º: * yeoman, on the fourth day of April, in the twenty-first year of the reign of our
G,

..". sovereign lord George the Third, king of Great Britain, &c. with force and
tºº. arms, at the parish aforesaid, in the county aforesaid, in and upon M. the wiſe

º*

of one W. E. in the peace of God and our said lord the king, then and there
being big with a quick child, did make an assault, and her the said M. then and

[*832 ) there did beat, wound, "and ill-treat, so that her life was greatly despaired of,
by reason whereof she the said M. afterwards, to wit, on the twenty-ninth day
of the same month of April, in the year aforesaid, at the parish of Saint Sepul
chre aforesaid, in the county aforesaid, did bring forth the said child dead, and
other wrongs to the said M. then and there did, to the great damage of the
said W. E. and M. his wife, and against the peace, &c. And the jurors,
aforesaid, &c. [Another count for a common assault, as ante, 821.]
For assault.

In and upon one J. D. (then and there being one of the collectors and

. ... receivers of the monies payable, by virtue of a certain act of parliament made
George the
the execu. Third, intituled, “An act to explain, amend, and reduce into one act of parlia
$º ment, the general laws now in being for regulating the turnpike roads in that
part of Great Britain called England; and for other purposes,” and in the
peace of God and our said lord the now king, and in the execution of his said
office then and there also being) did make an assault, and him the said J. D.
then and there did beat, wound, and ill-treat, so that his life was greatly des
paired of, and other wrongs, &c. against the peace, &c. [Second count for
a common assault, as ante, 821.]
tors
of a in in
the thirteenth yyear of the reign of his present
maiestv
turnpike
l
p
Jesty kin
king
r

-

For
assault- That A. B. late of, &c. on, &c. with force and arms, at, &c. aforesaid,
ing a
ić in the in and upon one J. W. (then being one of the constables (z) of the said par
consta

... “ish of Saint Dunstan in the West, in the said county of Middlesex, in the peace
(w).

º:

of God and our said lord the king, and in the due execution of his said office
then and there also being,) did make an assault, and him the said J. W. then
and there did beat, wound, and ill-treat, so that his life was greatly despaired of,
and other wrongs to the said J. W. then and there did, to the great, &c. [Sec
ond count for a common assault, 821.]
That A. B. late of, &c. and C. D. late of, &c. on, &c. with force and
, into a certain field and close, of

hº. arms, at, &c. aforesaid, in the manor of
tion of his

and belonging to W. S. there lying and being, unlawfully and injuriously did

duty (y).

enter, and in and upon one E. F. (then being game-keeper of the said manor,

duly deputed, authorized, and appointed by G. H. esquire, then and yet lord
of the manor aforesaid,) and in the peace of God and our said lord the king,

and in the due execution of his duty as a game-keeper of the said manor then
(t) See other precedents, Cro. C. C. 64. Stark.
-

-

-

(r) This is a sufficient allegation that he was a
constable, and the allegation would be satisfied by

(u) See similar precedents, Cro. C.60. 2 Stark. evidence, that he acted as such; see 2 Loach, 515.
409.

-

4 T. R. 366.

5 T. R. 607.

3 T. R. 632.

(wº) Sº similar precedents, Cro. C. C. 60. 2 (y) See other precedents, Cro. C. C. 61. Stark.
Stark. 407; See ante, 144, 154, for other prece- 413. See precedent, post, 1118. On 10 Geo. 2.
dents and law, relative to the obstructing process c. 31. s. 9, for assaulting assistant game-keeper,
and officers, &c.

&c.
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and there also being, did make an assault, and him the said E. F. then and

there "did beat, wound, and ill-treat, so that his life was greatly despaired of,
and other wrongs, &c.
821.]

[Second count for a common assault, as ante,

-

That S. E. of, &c. on, &c. at, &c. did, by playing at dice (z), win of C. ...
D. late of, &c. fifty pounds, and that the said S. E. having so won the said account
battery, on
of
sum by playing at dice as aforesaid, the said C. D. afterwards, on, &c. with monly wºn
-

-

-

-

-

force and arms, at, &c. aforesaid, did assault and beat the said S. E. upon “P” (“).
account of the said money so won by the said S. E. playing at dice as afore
said, contrary to the form of the statute, &c. and against the peace, &c. [Sec
ond count, that the money was won “by betting on playing dice.” Third count
for a common assault, as ante, 821.]
[After stating the assault, as ante, 821, proceed as follows:] And then and
there did beat the said C. D. on account of money then and there won by the
said C. D. from him the said A. B. by then and there gaming and playing at
dice, to the great damage, &c. against the form, &c. and against the peace,

T.
i. form
).

&c.
On 6 Geo.

That A. B. late of, &c. on, &c. at, &c. in a public street and highway there,
called Holborn, in and upon one E. M. spinster, in the peace of God and our

l. c. 28, for
assaulting a
person on

the highway,
(2) It has been suggested, that it is not necessa ceived judgment for the statutable penalties, 4,
ry or advisable to state the game, 2 Stark. 429. n. East Rep. 175.
Z).
(b) See 2 Stark. 430.
See 4 East, 175. 2 Stark. 429. East P.
(c) See other precedents, C. C. 67. Stark. 427.
C. 423. The 9 Ann. c. 14. s. 8, enacts, that in 1 Leach, 529.
case any person or persons whatsoever, shall as
This offence is founded on 6 Geo. 1. c. 23. s. 11,
sault and beat, or shall challenge or provoke to which enacts, “That if any person or persons shall,

º

fight, any other person or persons whatsoever, up at any time or times, from and after the twenty
on account of any money won by gaming, playing, fourth day of June, in the year of our Lord one
or betting at any of the games therein met:tioned, or thousand seven hundred and twenty, wilfully and
other game or games whatsoever, such person or maliciously assault any person or persons, in tho
persons, upon the account aforesaid, shall, being public streets or highways, with an intent to tear,
thereof convicted upon an indictment or information,
for feit all his goods,chattels, and personal estate, and
suffer imprisonment in the common gaol of the
county in which such conviction shall be had, dur
ing the term of two years. The above was the
indictment against Hill Darley, on which he was
convicted.

In this case the assault was not com

mitted at the time of playing, nor indeed until the
day after ; and the case of Randall and others, I
East P. C. 432, was cited on behalf of the defen
dant, where it was holden, that the quarrel must
arise at the time when the money was won ; but
the court dissented from that opinion, and as it
appeared it had been left to the jury to say whe
ther the dispute had arisen on account of the mo
ney won at play, or the abusive language used in

spoil, cut, burn, or deface, and shall tear, cut, burn,

or deface the garments and clothes of such per
son or persons, that then all and every such per
son or persons so offending, being thereoflawfully
convicted, shall be and be adjudged guilty of felo
ny, and every such felon shall be subject and lia
ble to the like pains and penalties as in cases of
felony; and the courts by and before whom he,
she, or they shall be tried, shall have full power
and authority of transporting such felons for the
space of seven years.” The occasion on which
this act was passed, was singular: on the intro
duction of Indian fashions into this country, the silk
weavers, considering they would be detrimental
to their manufacture, made it a practice to tear and
destroy the clothes which were of a different tex

demanding it, over-ruled the objection. It was al ture from the article which they wove; and this 6
so objected, that as the punishment on the two first Geo. 1, was made to put a stop to such practices,
counts was specific, and on the last, discretionary, l Leach, 534.
To constitute an offence under it, it is necessary
the joinder was improper; but this ground was

abandoned by the defendant's counsel, and he re that the assault should be made, 1st, in a public

º

cutting, an

defacing her
garments

and clothes
(c).

*831,
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said lord the king, in "the said public street and highway then and there being,
[*835 ) wilfully, maliciously, and feloniously did make an assault with an "intent wil
fully and maliciously to tear, spoil, cut, and deface the garments and clothes
of her the said E. M., and, with force and arms, did, in the said public street
and highway then and there wilfully, maliciously, and feloniously tear, spoil,
cut, and deface one printed linen gown, of the value of thirty shillings, of the
goods and chattels of the said E. M., being part of the garments and clothes
of her the said E. M., on her person then and there in wear, to the great da
mage, &c. against the form, &c. and against the peace, &c.
—º-

INDICTMENTS FOR ASSAULTS AND FALSE IMPRISONMENT.

For an as
sault and
false im

prisonment
(d).

Middlesex. The jurors for our lord the king upon their oath present, that
day of
A. B. late of the parish of L. in the county of M. yeoman, on the

street or highway; 2dly, that it be made wilfully the requisites of the statute would not be satisfied:
but this may be done by the words then and there,

and maliciously; 3dly, that it be with intent to
tear, spoil, cut, burn, or deface the garments or
clothes of the person against whom it is directed;
and, 4thly, that such tearing, spoiling, cutting, burn
ing, or defacing, be actually effected, l Leach, 531.
It has been argued, that if the intent be to cut both
the clothes and the person, the case is within the
meaning of the act, and that if the principal design
be to cut the person, and, in its execution, the
clothes must necessarily be rent; this also will
support the proceedings: but the majority of the
judges thought otherwise: they considered that the

which sufficiently

º that

the assault and cut

ting were continuous, I Leach, 534. In the case
of the King v. Williams, 1 Leach, 528, in which
those points arose, on the acquittal of the defend
ant he was detained and indicted for the offence,

as a misdemeanor, at common law; and, on his
conviction of three distinct outrages, received sen

tence of two years' imprisonment on each, and at
the end of that time to find sureties for his good be
havior for seven years.

(d) See similar precedents, Cro. C. C. 61.
primary intent must be to injure the clotlies, as Stark. 407. As to the offence, see Com. Dig. Im
the legislature never contemplated the wounding, prisonment, L. 1. 1 Bla. Rep. 19. 1 East P.C. 428.
1 Leach, Cr. Ca. 529. To this decision, the case A false imprisonment is a restraint on the liberty of
of Coke and Woodbourn, 6 Harg. St. Tr. 804, the person, without lawful excuse, either by confine

seems contrary: in that case the deſendants were
indicted under the Coventry Act, and they were
convicted of cutting with intent to disfigure, though
their design was doubtless to kill. And this seems
reasonable, where the intent to commit the higher
offence, necessarily implies the less atrocious.
Some argument might, perhaps, be drawn from an
analogy to the cases of murder, where the defend
ant may be found guilty of killing with malice
aforethought, though the original design were to
commit a different felony. And as the case in
question was decided, partly at least, on a defect
in the indictment, it does not appear conclusive.
The Indictment must charge the assault and

ment in prison, stocks, house, &c. or even

º forci

bly detaining the party against his will, per Thorpe,
C. J. 22 Ass. ſol. 104. pl. 85 (A). But in the late
case of Gardner v. Wedd and others, Easter Term,

1825, it was decided by the court of Common Pleas,
that the mere liſting up a person in a chair in which
. carrying him in it out of the
room, against his will, was not a false imprisonment.
The jury on the trial at the Spring Assizes in Essex,

he was sitting,

before Mr. Baron Graham, found a verdict for

º!" for the assault, one

farthing damages, the
udge having directed the jury to acquit for the

imprisonment; but he gave leave to move to enter

the verdict generally, so as to entitle plaintiff to
the actual injury to the clothes at the same time, full costs, in case the court should be of opinion that

as the statute is framed in the conjunctive, l Leach, the facts amounted to an imprisonment, and that
534.

And therefore it will not suffice to state that

his direction was consequently erroneous. A false

the defendant cut the dress on the same day and imprisonment does not necessarily include a bat
year on which the attack was made, because they terry, 1 Bos. & Pul. 255. See Bul. N. P. 22.
might be on different parts of the same day, when

(A) [l Swift's Dig. 494; Tracy v. Williams, 4 Conn. R. 107; Palmer v. * Day, 193; Hall
v. Hall, 1 Root, 120; Burlingham v. Wylee, 2 Root, 152; Griswold v. Sedgwick, Wendell, 126; 1
Russell, 606, 607.]
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year of the reign of our sovereign lord "George the Third,
by the grace of God, of the United Kingdom of Great Britain and Ireland,
king, defender of the Faith, with force and arms, at the parish aforesaid, in the
county aforesaid, in and upon one M. D. in the peace of God and our said
lord the king then and there being, did make an assault, and him the said M.
D. then and there did beat, wound and ill-treat, so that his life was greatly
despaired of; and him the said M. D. then and there unlawfully, and injuri
ously, against the will and without the consent of the said M. D. and also
against the laws of this realm, without any legal warrant, authority, or justifia
ble cause whatsoever, did imprison and detain for a long time, to wit, for the
space of, &c. then next following, * and other wrongs to the said M. D. then
and there did, to the great damage of the said M. D. and against the peace of
our said lord the king, his crown and dignity. [Second count for a common
assault, as ante, 821.]
in the

[The same as above unto the asterisk, and then proceed as follows :] And º: '.
until he the said M. D. had paid to him the said A. B. the sum of five pounds
and five shillings of the monies of the said M. D. for his enlargement, and
other wrongs, &c.
-

º

º:
ing (e).

[The same as the above to the asterisk, and then proceed as follows :] And . *:d
until he the said M. D. in order to obtain his release and discharge from the obtaining
a
note for dis
said imprisonment was forced and obliged by the said A. B. to sign and give, charging
and did sign “and give to the said A. B. a note under the hand of the said
l
M. D. whereby he the said M. D. promised to pay to the said A. B. the sum
-

-

-

-

-

-

-

-

{#sag

of one hundred pounds, and other wrongs, &c.
That Sir R. B. late of, &c. knight, was heretofore employed in the East commander
ºf
-

-

-

-

Indies, in the service of the united company of merchants of England trad- one
in chief
of
of the
ing to the East Indies, commonly called the “East India Company,” in a East india
-

&4

-

xx

-

-

military capacity, that is to say, as commander in chief of the said company's .
forces at the fortress of Allahabad, in the province of Allahabad, in the East º:
Indies, and that the said Sir R. B. during the time that he was so employed, the
prosecº
tor there ſor
to wit, on, &c. was guilty of an offence against one T. D. one of his majes- ºn months
-

-

-

y

-

-

ty's subjects, beyond the seas in the East Indies aforesaid, to wit, within his (*):
jurisdiction, that is to say, at, &c. aforesaid, for that he the said Sir R. B.
then and there with ſorce and arms, to wit, with swords, staves, and sticks, in

and upon the said S. D. in the peace of God and our said lord the king, then
and there being, did make an assault, and him the said T. D. did beat, wound,
and ill-treat, so that his life was greatly despaired of, and him the said T. D.
then and there with force and arms, unlawfully, injuriously, oppressively, and

against the will of him the said T. D. and against the laws of that part of
Great Britain called England, without any legal warrant or authority, and
without any reasonable or probable cause whatsoever, did imprison and de
tain in prison for a long space of time, to wit, for the space of ten months
(e) See similar precedents, Cro. C. C. 62.

Stark. 408.
(f) Soe similar precedents, Cro, C. C. 62.

Stark. 408.

(g) See a similar precedent, 4 Wentw. 60.
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then next following, that is to say, at Westminster, in the county of Middle
Second

count, lay
ing the oſ
fence at

two places.

sex, and other wrongs, &c.

And the jurors, &c. do further present, that the

said Sir R. B. was heretofore in the East Indies in the service of the united

company of merchants of England trading to the East Indies, commonly
called the “East India Company,” in a military capacity, that is to say, as
commander in chief of the said company's forces at the fortress of Allaha
bad, in the province of Allahabad, in the East Indies, and that the said Sir R.

B. during the time that he was so employed, to wit, on, &c. was guilty of an
offence against the said T. D. one of his majesty's subjects beyond the seas,

in the East Indies aforesaid, to wit, within his jurisdiction, that is to say, at
Allahabad aforesaid, and also at Moughier in the province of Bahaar in the
East Indies, and at Calcutta in the East Indies, for that he the said Sir R. B.

then and there, that is to say, at Allahabad aforesaid, with force and arms, to
wit, with swords, staves, and sticks, in and upon the said T. D. in the peace
of God and of our said lord the king then and there being, did make an as
[*837 ) sault, and him the said T. D. *did then and there beat, wound, and ill-treat,
so that his life was greatly despaired of, and him the said T. D. then and
there, with force and arms, wrongfully, unlawfully, injuriously, and oppres
sively, against the will of the said T. D. and against the laws of that part of
Great Britain called England, without any legal warrant or authority, and
without any reasonable or probable cause whatsoever, did imprison and de
tain in prison for a long time, to wit, for the space of ten months then next
following, that is to say, for a part of the time aforesaid, to wit, for the space
of one month at Allahabad aforesaid, for other part of the time aforesaid, to

wit, for the space of six months at Moughier aforesaid, and for the residue of
the time aforesaid, at Calcutta aforesaid, to wit, at W. in the county of M.
Third

and other wrongs, &c. &c. And the jurors aforesaid, upon their oath afore

count.

said, do further present, that the said Sir R. B. was heretofore employed in
the East Indies in the service of the united company of merchants of Eng
land trading to the East Indies, commonly called the “East India Company,”
in a military capacity, that is to say, as colonel and commander of the third
brigade of the said company's military on the Bengal establishment at Alla
habad aforesaid, and that the said Sir R. B., during the time that he was em

ployed, to wit, on, &c. was guilty of an offence, &c. [The same as the first
count to the end.
Fiſh

Fourth count same as the second, except as to the stating

the military capacity of the defendant, which must be stated as in the third
count.] And the jurors, &c. do further present, that the said Sir R. B. here

count.

tofore, to wit, at the time of committing the grievances hereinafter mentioned,
in the East Indies, claimed power and authority from the united company of
merchants of England trading to the East Indies, commonly called the “East
India Company,” that is to say, as commander-in-chief of the said company's
forces, at the fortress of Allahabad, in the province of Allahabad in the East
Indies, and that the said Sir R. B. during the time that he so claimed such

power and authority, to wit, on, &c. was guilty of an offence against the said
T. D. & c. [as inthe first count to the end. The sixth, seventh, and eighth
counts, same as the second, third, and fourth respectively, with the same varia
Ninth
cQuilt.

tions respectively between them as between the first and fifth.] And the ju
rors, &c. present, that the said Sir R. B. heretofore, that is to say, at the
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committing the grievances hereinafter mentioned in the E. I. claimed power
and authority from certain of his majesty's subjects then residing in I. that is
to say, from H. E. esq then president of F. W. in B in the E. I. one of the
principal settlements in the E. I. of the said united company of merchants of
E. trading to the E. I. commonly called the E. I. company, R. S. *esquire, [•838 |
then one of the said company's council at F. W. in B. aforesaid, C. F.
esquire, then one of the said company's council at F. W. in B. aforesaid,
J. A. esq. then one of, &c. R. B. esq. then one of, &c. A. J. esquire, then
one of, &c. C. H. esquire, then one of, &c. W. A. esquire, then one of, &c.
T. K. esquire, then one of, &c. that is to say, as commander-in-chief of the
said company's forces at the fortress of A. in the province of A. in the E. I.
and that the said Sir R. B. during the time that he claimed such power and
authority as last aforesaid, to wit, on, &c. [as in the first count. The tenth,
eleventh, and last counts, the same as second, third, and fourth respectively,
with the said variations respectively between them, as between the first and
ninth.]

That W. L. late of, &c. being a person of a wicked and malicious mind, *
and of an unruly and turbulent temper and disposition, and having no regard imprisºn.
ment, and
for the laws of this realm, but unlawfully and wickedly conceiving great ha- demanding
f the dro
tred, malice, and ill-will against one T. S. an honest and peaceable subject *:::::
-

-

-

---

-

-

-

-

-

-

of our said lord the king, and devising, contriving, and intending to irritate sign
. a."note
and provoke the said T. S. to fight a duel with him the said W. L. and there for pay:
by to cause him the said T. S. to break and disturb the peace of our said *::::.
lord the king, on, &c. with force and arms, at, &c. aforesaid, in and upon ..º.
him the said T. S. in the peace of God and our said lord the king then and . for

there being, did unlawfully, violently, and maliciously make an assault, and animprison
him the said T. S. then and there, against his will, and without his consent, ºis.
and also without any legal warrant or authority, and without any reasonable †.
or probable cause whatsoever, and contrary to the laws of this realm, did im- :
"...
ign a note,
prison him, and detain in prison for a long space of time, to wit, for the space or to fight a
of two hours then next following; and that he the said W. L. then and there, tºº.
in a threatening, challenging, and provocating manner did demand and insist *
that he the said T. S. should sign a certain note for the payment of money,
or that he should fight a duel with him the said W. L., and that the said T.
S. having then and there refused to sign the said note, or to fight with him
the said W. L. he the said W. L. did then and there immediately, with a
threatening and menacing gesture, point and present a certain pistol loaded

with gunpowder and leaden bullets, at him the said T. S. and declare that he
would fire the said pistol at him the said T. S. iſ he the said T. S. would not
take a certain other pistol loaded as aforesaid, (meaning for the purpose of
fighting a duel with him the said W. L.) and that his the said T. S.'s not tak
ing the said other pistol should not prevent him, the said W. L. from firing at
*him the said T. S., to the great damage, danger, terror, and affrightment of [ "839 |
the said T. S. in contempt, &c. in violation of the public peace, good order,
and tranquility of this kingdom, to the evil and pernicious example, &c. and
(h) See similar precedents, Cro. C. A. 12.
Vol. III.
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against the peace, &c. And the jurors, &c. do further present, that the said

count, for
pointing a
pistol at
the prosecu
tor, and
threatening

W. L. afterwards, to wit, on the said, &c. with force and arms, at, &c. afore
said, in and upon him the said T. S. in the peace of God and our said lord
the king then and there being, did unlawfully and violently make an assault,

to shoot
him.

and that he the said W. L. did then and there unlawfully, wickedly, and ma

liciously, point and present a certain pistol, loaded with gunpowder and lead
en bullets, at him the said T. S. and did then and there threaten that he the
said W. L. would shoot him the said T. S. with the said pistol, so loaded as
last aforesaid, and other wrongs to the said T. S. then and there did, to the
Third count
for a chal

lenge.

Fourth
count for
false im

prisonment.

great damage, &c. in contempt, &c. to the evil example, &c. and against the
peace, &c. And the jurors, &c. do further present, the said W. L. being
such person as aforesaid, afterwards, to wit, on the said, &c. with force and
arms, at, &c. aforesaid, did unlawfully, wickedly, and maliciously challenge,
and endeavor to provoke him the said T. S. to fight a duel with him the said
W. L. in contempt, &c. in violation of the public peace, good order, and tran
quility of this kingdom, to the evil example, &c. and against the peace, &c.
And the jurors, &c. do further present, that the said W. L. afterwards, to
wit, on the said, &c. with force and arms, at, &c. aforesaid, in and upon the
said T. S. in the peace of God and our said lord the king then and there be
ing, did unlawfully and violently make an assault, and him the said T. S. then
and there, against the will, and without the consent of him the said T. S. and
without any legal warrant or authority, and also without any reasonable or
probable cause whatsoever, and contrary to the laws of this realm, unlaw
fully did imprison, and detain in prison, for a long time, to wit, for the space
of two hours then next following, and other wrongs, &c. [Fifth count for
a common assault, as ante, 821.]

Devonshire, (to wit.) That J. A. late of, &c. H. H. and J. N. late of
&c.
yeoman, on, &c. with force and arms, at, &c. aforesaid, the dwelling
menacing
with loss
house of one J. H. there situate and being, in a riotous manner, unlawfully
of life,
and injuriously broke and entered, and in the said dwelling-house for a long
seizing
and throw
time, to wit, for the space of one hour then next following, unlawfully, and
ing into
dark dun
against the will of the said J. H. stayed and continued, and during all the said
eon in
xeter
time made a great noise and disturbance therein, and greatly terrified and
Castle,
and keep frightened the said J. H. and S. the wife of the said J. H. then there *being
ing him
in the said dwelling house, and in and upon the said J. H. then and there
imprisoned
there (i).
being in the peace of God and of our said lord the now king, in the same
[*840 ) dwelling-house, with force and arms, to wit, with guns, swords, and pistols,
bayonets, and other dangerous and offensive weapons, did make an assault,
and him the said J. H. did then and there beat, bruise, kick, and wound, and
For as

saulting,

evilly treat, so that his life was thereby greatly despaired of, and him the said
J. H. with loss of life, member, and other bodily harm, did then and there
vehemently threaten and menace, and did then and there unlawfully, injuri
ously, and against the will of the said J. H. and without any legal warrant
or authority in that behalf, seize, take, and drag, and forcibly carry the said
J. H. from and out of his said dwelling-house, in the parish aforesaid, in the
(i) See similar precedents, 6

wentw. 392.
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county aforesaid, to a certain place called the castle of E. in the county afore
said, and him the said J. H. in the castle of E. aforesaid, in a certain dark
and loathsome place and dungeon there, did unlawfully and injuriously put,
cast, throw, and imprison, and kept and detained him so imprisoned for a long
space of time, to wit, for the space of twenty four hours then next following,
and other injuries to the said J. H. then and there did, to the damage of the
said J. H. and against the peace, &c. [Second count for assault and impris
onment, as ante, 835 and 839. Third count for a common assault, &c. as
ante, 821.]

That T. S. late of, &c. yeoman, on, &c. at, &c. within the palace of our for
H.
an as "
lord the now king, at W. aforesaid, in the said county of M. (our said lord º
the king then being actually resident, and abiding in his royal person in the within
prisonment
the
said palace,) with force and arms, to wit, with swords, clubs, and other offen- king's pal
-

-

-

-

- -

-

-

-

alse lin

sive weapons, in and upon one E. P. esquire, then and there being in the acº (*).
peace of God and of our said lord the king, made an assault, and then and there beat, wounded, and ill-treated him, so that his liſe was greatly despaired
of, and then and there imprisoned him, and kept and detained him in prison
for a long space of time, to wit, for the space of twenty-four hours, and then
and there did other wrongs to the said E. P. to the great damage of the said
E. P. to the great annoyance and disturbance of our said lord the king, in
manifest contempt, &c. to the evil and pernicious example, &c. and against the
peace, &c. And the jurors, &c. do further present, that the said T. S. after- :"...

wards, to wit, on the said, &c. at, &c. aforesaid, within the palace of our said monim.
lord the now king, at W. aforesaid, with force and arms, to wit, with swords and

º

other offensive weapons, made another assault upon the said E. P. then and
there being, in the peace of God and of our said lord the king, and then and
there again beat, "wounded, and ill-treated him, so that his life was greatly des- [*841 )
paired of, and then and there

imprisoned him, and kept and detained him in

prison for a long space of time, to wit, for the space of twenty hours, and then
and there did other wrongs to the said E. P. to the great annoyance, &c. [as

before.] And the jurors, &c. that the said T. S. afterwards, to wit, on the .*
said, &c. at, &c. aforesaid, within the limits of the palace of our said lord sault in

the now king, at W. aforesaid, in the said county of M. with force and arms,

to wit, with swords, and other offensive weapons, made another assault upon
the said E. P. then and there being in the peace of God and of our said lord
the king, and then and there again beat and wounded, and ill-treated him, so
that his life was greatly despaired of, and then and there imprisoned him, and

kept and detained him in prison for a long space of time, to wit, for the space
of twenty hours, to the great annoyance, &c. [as before.]

ºi. was the indictment against Stubbs, 29 Geo.3, from
page zi.

Mr. J. Ashurst's Paper Books, vol. i.

palace.
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INDICTMENTS FOR THREATs—AT COMMON LAW (A).
For extort

ing money
under ver
bal threat

of prose
cuting for
an unnatur

al crime (

[*842

';

That W. W. late of, &c. being a person of an evil and dishonest mind,
and wickedly and maliciously intending and contriving by wicked, unlawful,
and unjust means to obtain the monies of divers true and honest subjects of
our said lord the king, for the maintenance and support of his evil course of
*living, and wickedly, unjustly, and unlawfully contriving and intending to
extort and procure a large sum of money from one S. M. on, &c. with force
and arms, at, &c. aforesaid, unlawfully and unjustly, and with a most wicked
design and intent to extort, acquire, and obtain money from the said S. M.
did falsely and wickedly charge and accuse one J. M. the son of him the
said S. M then and there being a good, true, faithful and honest subject of
our said lord the king, with the most horrid and detestable crime of attempt
ing to commit sodomy on him the said W. W. and did then and there unlaw
fully, and wickedly menace and threaten the said S. M. that he the said W. W.
would prosecute the said J. M. for such pretended offence, unless he the said
S. M. would then and there give and deliver his promissory note in writing to
him the said W. W. for the payment of £210 for his forbearance to prosecute
the said J. M. for the said supposed offence. And the jurors, &c. do further
say, that afterwards, to wit, on the said, &c. at, &c. aforesaid, in prosecution
of his said malicious and wicked intent, and by means of his said wicked
menaces and threats, he the said W. W. did then and there extort, obtain, and

procure from the said S. M. a certain note in writing, subscribed with his own
hand, whereby the said S. M. did promise to pay to the said W. W. the sum
of £210 in the proportions following, that is to say, the sum of £105 part
thereof on the fifth of April next after the making of the said note, and the
remaining £105 at Martinmas then following. Whereas in truth and in fact,
he the said J. M. the son of the said S. M. never was guilty of the said pre
tended offence, or any other offence of the like nature, to the great damage of
the said S. M. to the evil example, &c. and against the peace, &c.
(l) From Mr. J. Ashurst's Paper Books, vol. and no indictment will lie at common law, though
xix. page 34. (See the statute 4 Geo. 4. c. 54. s.
3, as to threats by letter, &c. post, 843.) If the
note stated in this indictment, was written on the
paper, &c. of the party injured, and was given im
mediately, there can be no doubt that the crime
amounted to robbery, (see ante, 803, 4, and post, as
to promissory notes, &c. being subjects of larceny.)
And even if time intervened, so that the prosecutor
was not under the influence of ſear, there is no
doubt the attempt would be indictable as a misde
meanor at common law.

it might under the stat. 18 Eliz. for controling
common informers, 6 East, 126. The case in
which the next indictment

arose is very distin

guishable from this—there was an ...? duress
sufficient to have avoided a bond; and though in
order to make such threats indictable there must
be either actual force, or such a threat as common

firmness is not capable of resisting, both need not
concur, id, ibid, Almost all cases of threats in
writing, which do not amount to actual robbery,
But to make the attempt are now severely punished by the statute 4 Geo.

indictable, so as to constitute the offence robbery, 4. c. 54 amended by 6 Geo. 4. c. 19. which see,
the threat must be of such a nature as to overawe post, 843, a. b. As to when no indictment lies for
a firm and prudent man. Of this kind is clearly threatening words and other threats, 2 Ld. Raym.
the threat laid in the above precedent as will bo 857. 1 Sess. Ca. 213. 4 Bla. Com. 201. It
seen by analogy to the cases of robbery. But to would be advisable, at least in one count of an in

threaten to institute a prosecution to recover penal dictment of this nature, to state the threat in its
ties under a penal statute is not of this description, precise terms.

(A) [Roscoe's Dig. Cr. Ev. 765–768.]
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That M. W. J. S. and W. J. unlawfully and fraudulently contriving and in- º:
tending to cheat and defraud one P. S. of his money, on, &c. having the same by verbaily

P. S. in their custody imprisoned and detained by the color and pretence of a ...";
certain warrant by the said M. J. and W. J. then and there deputed by R. L. P. ºº
sheriff, assigned to keep the peace in the county of M. against the same P.
S., unlawfully and unjustly laid such, and so great threats upon him concerning

#º.

the procuring him to be committed to the gaol of the queen at Newgate, and
to be imprisoned in the same, and to stand in and on a pillory for perjury,
mentioned in the warrant, unless he the said P. S. should pay to M. W. the
sum of twenty shillings, and should give his writing for the payment of the
sum of fifty shillings, to the "said M. W. within fourteen days then next fol- [*843 ]

lowing, and also should give a general release to the same M. W. so that the
same P. S. by the threats aforesaid, laid upon him as aforesaid, and for the
obtaining of his liberty then and there was forced and obliged to, and then

and there did give, and pay to the said M. W. the sum of twenty shillings of
lawful money, &c. and did then and there sign his certain writing for the pay
ment of the sum of fifty shillings to the same M. W. within fourteen days
then next following, and did then and there deliver the same to the said M.
W. and did also then and there deliver a certain writing of general release of
him the said P. S. to the said M. W. and other wrongs to the said P. S. then
and there did, to the great damage of the said P. S. in contempt, &c. to the

evil example, &c. and against the peace, &c.
-º-

INDICTMENTS FOR FELONY.

For

senDING

or

delivering

THREATENING LETTERS OR WRITINGS (A).
PrellMiNARY

NOTEs.

The principal act now in force relative to this offence, is the 4 Geo. 4. c. offence un
54, and all the other previous acts, (except the 52 Geo. 3. c. 64. s. 1.) are *...*.
repealed by the third section, which, after reciting that by statute 9 Geo. 1. c.
22. (the Black act) it is enacted, “that if any person or persons shall know- $ºa,
ingly send any letter, without any name subscribed thereto, or signed with a 9 Geo. 1. c.
fictitious name, demanding money, venison, or other valuable thing, or shall
forcibly rescue any person being lawfully in custody of any officer or other

person, for any such offence, or shall, by gift or promise of money, or other
(m) This was the indictment against Woodward See noto to the last precedent.
and others, translated from 6 East, 133. in notes.
(A) [See 1 Russell, 575—587; Roscoe's Dig. Cr. Ev. 767–776; United States v. Ravara, 2 Dall. R.
299 in note.]
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reward, procure any of his majesty's subjects to join him or them in any such
unlawful act, every person so offending, being thereof lawfully convicted,
shall be adjudged guilty of felony, and shall suffer death as in cases of felony,
without
benefit of clergy; and that by stat. 27 Geo. 2. c. 15, it is, amongst
And 27 Geo.
2. c. 15.
other things, enacted, that if any person or persons shall knowingly send any
letter without any name subscribed thereto, or signed with a fictitious name or
names, letter or letters, threatening to kill or murder any of his majesty's sub
ject or subjects, or to burn their houses, out-houses, barns, stacks of corn or
grain, hay or straw, though no money or venison, or other valuable thing, shall
be demanded, in or by such letter or letters; or shall forcibly rescue any person
being lawfully in custody of any officer or other person for the said offence,

every person so offending, being thereof lawfully convicted, shall be adjudged
And 30 Geo.
2. c. 24.

guilty of felony, and shall suffer death as in cases of felony without benefit of
clergy. And that by stat. 30 Geo. 2, c. 24, it is, amongst other thing, enact

ed, that all persons who shall knowingly send or deliver any letter or writing,
with or without a name or names subscribed thereto, or signed with a fictitious
name or names, letter or letters, threatening to accuse any person of any crime
punishable by law with death, transportation, pillory, or any other infamous
punishment, with a view or intent to extort or gain money, goods, wares, or
merchandizes, from the person or persons so threatened to be accused, shall

be deemed offenders against law and the public peace, and the court be
fore whom such offender or offenders shall be tried, shall, in case he, she,
or they shall be convicted of any of the said offences, order such offender or
offenders to be fined and imprisoned, or to be put in the pillory, or public
ly whipped, or to be transported for the term of seven years, as the court
in which any such offender or offenders shall be convicted shall think fit and
Expediency order: and that it is expedient that a lesser degree of punishment should be
of altering
punishment. provided for the offence of sending threatening letters, in the cases mentioned
in the two first recited acts, and that the same degree of punishment should
be inflicted in the cases mentioned in the last recited act, and be extended to
Repeals

such acts as persons accessary to the said offences; Be it therefore further enacted, that
to sending from and after the passing of this act, so much of the said recited acts of the
letters, &c.
9 Geo. 1. 27 Geo. 2. and 30 Geo. 2. as relates to the sending and delivering
letters in the cases therein respectively mentioned, shall be, and the same is
hereby repealed, save only as to offences committed before the passing of this
Enactment act, as to which the said acts shall continue in force; and that from and after
in 4 Geo. 4
c. 54
the passing of this act if any person shall knowingly and wilfully send or
deliver any letter or writing, with or without any name or signature subscribed
thereto, or with a fictitious name or signature, demanding money (n), or other
valuable thing, or threatening to kill or murder any of his majesty's subjects,
or to burn or destroy his or their houses, out-houses, barns, stacks of corn or
grain, hay or straw; or shall knowingly and wilfully send or deliver any such
letter or writing, threatening to accuse any of his majesty's subjects of any

(m) Taking the words of this act literally, a
person, by merely writing a letter, even subscribcd by him, and demanding money, would be guilty
of an offence, (see the 9th count, post, 844 c. :)
but with reference to the prior acts, it must be in-

ſerred, that the legislature intended, that where the
letter is subscribed with the name of the writer,
the claim of money must be unfounded, and that
some undue threat must accompany such a de
mand to render it indictable.
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crime punishable by law with death, transportation, or pillory; or of any infa-Orrence.
mous crime, with a view or intent to extort or gain money, security for money,

goods or chattels, wares or merchandize, from the person or persons so threat
ened, or shall procure, counsel, aid, or abet the commission of the said offen
ces, or of any of them; or shall forcibly rescue any person being lawfully in
custody of any officer or other person, for any of the said offences, every per

son so offending, being thereof lawfully convicted, shall be adjudged guilty of
felony, and shall be liable, at the discretion of the court, to be transported be
yond the seas for life, or for such term not less than seven years, as the court
shall adjudge, or to be imprisoned only, or to be imprisoned and kept to hard
labor, in the common gaol or house of correction, for any term not exceeding
seven years.”
In order to avoid all doubts under this act, with respect to what in an infa- º:
mous crime, the 6 Geo. 4. c. 19, enacts, “That as well every crime now by tiºnal
law deemed infamous, as also every assault, with intent to commit any rape, be deemed
or the abominable crimes of sodomy or buggery, or either of those crimes; ſº
and every attempt or endeavor to commit any rape, or the said abominable
crimes, or either of them; and also every solicitation, persuasion, promise,
threat, or menace, offered or made to any person, whereby to move or induce
such person to commit or to permit the said abominable crimes, or either of
them, shall be deemed and taken to be an infamous crime within the mean

ing of the 4 Geo. 4. c. 54.”

-

By the 52 Geo. 2. c. 64. s. 1, it is enacted, that “all persons who shall º
knowingly send or deliver any letter or writing, with or without a name or
names subscribed thereto, or signed with a fictitious name or names, letter or
letters, threatening to accuse any person of any crime, punishable by law with
death, transportation, pillory, or any other infamous punishment, with a view
or intent to extort or gain any bond, bill of exchange, bank note, promissory
note, or other security for the payment of money, or any warrant or order for
the payment of money, or delivery or transfer of goods or other valuable thing,
shall be deemed offenders against law and the public peace, and shall be liable
to be prosecuted and punished in like manner as if they had knowingly and
designedly, by false pretence or pretences, obtained money, goods, wares, or
merchandizes, from any person or persons, with intent to cheat or defraud any
person or persons of the same, or had sent or delivered such letter or writing,
with a view or intent to extort money, goods, wares, or merchandizes, from
the persons so threatened.” This act is in effect done away with by the 4
Geo. 4. c. 54, though not so in express terms.
See ante, 807 and 841, as to threatening without letter, to accuse others of

crimes with intent to extort money, &c.; see also the statute 12 Geo. 1. c. 34.
s. 6, and 22 Geo. 2. c. 27, relative to sending threatening letters to manufac
turers in certain trades.

It will be observed, that the 4 Geo. 4. c. 54, materially differs from the
prior acts, and avoids many of their defects. Thus the delivering the letter

2.1]
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Orrence. is made punishable, as a felony, when, by 30 Geo. 2. c. 24, it was only a mis
demeanor, (1 Leach, 447,) and it does not now signify whether the threat sent
be by letter or writing, though by the 9 Geo. 1. and 27 Geo. 2, it was essen
tial it should be by letter, to constitute a felony. It is not now necessary that

the party sending the letter, should send it intending to conceal himself, for
the words of the 4 Geo. 4. c. 54. s. 3, are, with or without any name, &c. If
the threat be sent with a view or intent to extort the property therein mention
ed, it is an offence within the act, which was not so by the 9 Geo. 1 : and

the 4 Geo. 4. c. 54. s. 3, contains the words “security for money.”

We will now proceed to notice a few decisions on the acts prior to the 4
Geo. 4, which may still in some respects apply, or at all events, be useful in
construing of that act. It is necessary that the letter or writing, should be
knowingly and wilfully sent or delivered, and this must be proved; it has,

been held, that proof of a prisoner's delivering a threatening letter sealed up,
to a person to carry to the post office, is evidence of his knowledge of its con- .

tents, if the jury so find it, 2 East P. C. 1120. 1 Leach, 142. Under the
9 Geo. 1, and 27 Geo. 2, it has been holden, that if a wife write a threaten

ing letter, and her husband deliver it, but there be no evidence that he knew "
the contents, he could not be guilty of the offence of knowingly sending the
letter under these statutes, though the jury were at liberty to infer the fact of her

sending, from the evidence before them, in which case she might be found guil
ty, though her husband must be acquitted, l Leach,444. With respect to what
constitutes a sending of the letter it has been held, that dropping a letter in a

man's way, in order that he may pick it up, is a sending it to him; and this
though the party saw the prisoner drop the letter, if the prisoner did not think
the party knew him and intended he should not, Russ. & Ry. C. C. 398.
See 2 East P. C. 123. The letter must be sent to the person threatened, and
it must be so stated in the indictment, but it seems that sending the letter to
A. in order that he may deliver it to B. is a sending to B., if the letter be de
livered by A. to B., Russ. & Ry. C. C. 484.
º

Before the 4 Geo. 4. c. 54, unless the letter or writing was not written
with the intention to conceal the writer's being discovered, it would not be an
offence within the 9 Geo. 1. & 27 Geo. 2. and it was holden, that though
no name be subscribed if the writer made himself known in the body of it, or

his hand-writing was known to the prosecutor, he could not be indicted, for

there was no disguise, 1 Leach, 445, in notes, 2 East P. C. 1116; but though
the contents might lead the party to suspect who wrote the letter, this would
be no answer to the charge, unless they showed the prisoner did not mean to
conceal himself, Russ. & Ry. C. C. 398. A letter signed with initials only,

is, without a name, within the acts, 1 Leach, 749. These questions are, how
ever, now set at rest by the 4 Geo. 4, c. 54. s. 3.

-

It has been considered that a bank note is a valuable thing within the 9 Geo.
1. though it could not have been so denominated when the act was passed,
but was made so by subsequent provision, 1 Leach, 749. Where the letter

was written with a view to extort the delivery up of a bill, it was held not with
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in the prior acts, 2 East P. C. 1118; this case, however, would not, it should Orreros.
seem, apply now, as the act of 4 Geo. 4. contains the words “security for
money,” and see the 52 Geo. c. 64. s. 1. supra, 843 b.
With respect to the nature of the demand or threat, to bring the case
within the act, a letter threatening to impute the crime of murder to a man
unless he disposes of his property in a certain way is a sufficient demand, 1
Leach, 749; and a letter accusing the prosecutor of a murder of one of the
defendant's friends, and threatening to revenge his death, is sufficient evi
dence to be left to the jury to determine whether a threat to murder was im

plied, 1 Leach, 142. But a letter threatening to set fire to the mill of the
party to whom it is addressed, and to do him all possible mischief in his
farms, when he is not the proprietor of any mill, was held not to be within
the 27 Geo. 2. for the general denunication of mischief would not suffice, 2
East P. C. 1115. Before the passing of the 6 Geo. 4. c. 19. such crimes
only were to be deemed infamous as subjected a man to infamous punish

ment, or incapacitated him from being a witness, and therefore sending a
letter threatening to accuse the prosecutor of having made overtures to the

prisoner to commit sodomy with him was held not to be a threat to charge
such an infamous crime as to be within the act. 1 Ry. & Moo. Cr. Ca. 34.
The 6 Geo. 4. c. 19, now supplies this defect, see the act supra, 943 b.
The venue must be laid in the county where the offence was committed, Indictment.
and it seems it may be laid in the county where the letter is received by the
prosecutor, though by the hands of an innocent person or by the post, 1
Leach, 143. 2 East P. C. 1125, and it seems, by analogy, to the case of
letters to provoke challenges, that the trial might be well had in the county
where the letter was written, and from which it was sent, though received in
another, 2 Camp. 506; and see 4 Bar. & A. 95.

The indictment must not only pursue the words of the statute but should
set forth the letter itself, on which the prosecution is founded, 1 East P. C.
1122, and an exact copy of the instrument must be set forth in words and
figures, 2 East P. C. 975, 6. 1 Marsh. 522. 6 East, 418. The mode in
which written instruments must be set forth will be found discussed in the

1st vol. 234, 5, and among the requisites of indictments for libel and forgery.
It need not be stated that the letter was sent to the person threatened, Lloyd's

case, 2 East P. C. 1122, and though the margin of Russ. & Ry. C. C. 484,
is contra, the case in the text is not ; see post, 343 f. m. (b). The defend
ant's intent must be correctly stated, 2 East P. C. 1124. It seems ques
tionable whether a count framed on a letter demanding money will be sup
by evidence, that the letter was written with a view to extort money,
Ry. & Moody C. C. 388. 2 East P. C. 1110. Leach C. C. 749. 4th edit.

ſº
S. C.

Evidence of prior and subsequent letters between the prisoner and the party Evidence.
threatened may be received, to explain the intention of that on which the in
dictment is framed, 2 Leach, 749. Proof that the defendant delivered the
Vol. III.

-

º
f
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letter to another, by whom it was put into the post office, is sufficient evidence
to go to a jury, who are to determine whether he was acquainted with its con
tents, 1 Leach, 142.

*

The punishment may, by the express terms of the act, 4 Geo. 4. c. 54, be
transportation for life, ante, 343 b. and in the case in note (a), infra, the pri

soners were so sentenced and transported.

[...]
on the 4
Geo. 4. c.

*Sussex. The jurors of our lord the king upon their oath present, that
C. H. late of the parish of A. in the county of Sussex, laborer, and D.G. late

§... of the same parish and county, laborer, on the twenty-eighth day of February,
. wer in the sixth year of the reign of our sovereign lord George the Fourth, by the

.# *i. grace of God of the United Kingdom of Great Britain and Ireland king,
eming to

tº

defender of the Faith, with force and arms, at the parish aforesaid, in the
county aforesaid, feloniously, knowingly, and wilfully did send and deliver (p)

ºiled * certain letter, signed C. H., D. G., directed to E. C., by the name and

*::::

description of “To the Rev. Mr. C. (q) Arundel, Sussex,” threatening to

with a " accuse the said E. C. of a certain infamous crime. (that is to say) of having
view to ex
tort money
(o).

committed indecent and unnatural practices with him the said C. H. and
which said letter was and is as follows, that is to say, copy the letter verba
tim, without innuendoes] with a view and intent to extort and gain money from

the said E. C. against the form of the statute in such case made and provid

#º
lº

ed, and against the peace of our said lord the king, his crown and dignity.
And the jurors aforesaid, upon their oath aforesaid do further present, that
the said C. H. and D. G., heretofore, to wit, on, & c. with ſorce and arms,

:* at, &c. aforesaid, feloniously, knowingly, and wilfully did send and deliver a
pºsing his

certain letter signed C. H., D. G., directed to the said E. C., by the name

** and description of “To the reverend Mr. C. Arundel, Sussex,” threatening
to accuse the said E. C. of a certain infamous crime, that is to say, with hav

ing exposed his private parts to him the said C. H., and allowed, permitted,
and encouraged him the said C. H. to take his the said E. C.’s private parts
into his the said C. H.’s hands, and thereby committed indecent and unnatu
ral practices, and which said last-mentioned letter was and is as follows, that

is to say, [again copy the letter verbatim, without innuendoes] with a view
and intent to extort and gain money from the said E. C. against the form of
the statute in such case made and provided, and against the peace of our
like the ' said lord the king, his crown and dignity. And the jurors aforesaid, upon

3d Count,

1.”

their oath aforesaid, do further present, that the said C. H. and D. G., here

*ing tofore, to wit, on, &c. with force and arms, at, &c. aforesaid, feloniously,
(o) See the preceding notes. The above in words are essential ; but the case in the text does
dictment was tried before Mr. Baron Graham, at not justify that conclusion, but only establishes,
Horsham Spring Assizes, 1825, and defendants that in fact it must appear in evidence that the
were convicted and sentenced to be transported for letter was delivered to the prosecutor, or to some
life. See a precedent for forcibly rescuing a per person who delivered it to him by the defendant’s
son charged with this offence, ante, 200.
desire. In Lloyd's case, 2 East P. C. 1122, it was

(p). In the next indictment, post, the words “to held unnecessary to allege that the letter was sent
the said E. C.” were here inserted in every count; “to the prosecutor.”
and from the margin of the case of Rex v. Paddle,
(q). The name in the original indictment was

Russ & Ry. C. C.484, it would appear that these

stated in full.
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knowingly, and wilfully, did send and deliver a certain letter signed C. H., ºº
arty of
D. G., directed to the said E. C., by the name and description of “To the having at
Rev. Mr. C. Arundel, Sussex,” threatening to accuse the said E. C. of a :::::::::
certain infamous crime, that is to say, of having attempted to commit that lº
detestable and horrid crime called buggery with him the said C. H., and
which said last-mentioned letter was and is as follows, that is to say, [copy
the letter again verbatim, without innuendoes] with a view and intent to extort
and gain money from the said E. C. against the form of the statute in such
case made and provided, and against the peace of our said lord the king, his

crown and dignity. And the jurors aforesaid, upon their oath aforesaid, do . #.
further present, that the said C. H. and D. G., heretofore, to wit, on, &c. i.
with force and arms, at, &c. aforesaid, feloniously, knowingly, and wilfully cuse party of
did send and deliver a certain letter, signed C. H., D. G., directed to the tºº.

said E. C., by the name and description of “To the Rev. Mr. C. Arundel, ..."
Sussex,” threatening to accuse the said E. C. of a certain infamous crime,
and which said last-mentioned letter was and is as follows, that is to say,
[copy the letter verbatim, without innuendoes, with a view and intent to ex
tort and gain money from the said E. C. against the form, &c. and against
the peace, &c. And the jurors aforesaid, upon their oath aforesaid, do fur- flºº.
ther present, that the said C. H. and D. G., heretofore, to wit, on, &c. setting ºut
aforesaid, with force and arms, at, &c. aforesaid, feloniously, knowingly, and *.
wilfully did send and deliver a certain letter, signed C. H., D. G., directed endoes.
to the said E. C. by the name and description “To the Rev. Mr. C. Arun
del, Sussex,” threatening to accuse the said E. C. of a certain infamous
crime, that is to say, of having committed indecent and unnatural practices
with him the said C. H., and which said last-mentioned letter was and is as

follows, that is to say,
Arundel 1825

Last Saturday Evening.

about Eight o'clock I saw you the Rev. C. (meaning the said E.
C.)—and Charles H. (meaning the said C. H.) In the leane (meaning lane)
Trance acton (meaning transacting) sutch (meaning such) a beace (meaning
base) action that no man ever ould (meaning would) bee guilte, (meaning be

guilty) of I hurd (meaning heard) you (meaning the said E. C.) ast (meaning
ask) him (meaning the said C. H.) if Samewell (meaning Samuel) eveer
(meaning ever) had servead (meaning served) him (meaning the said C. H.)
so. and hee (meaning the said C. H.) told you (meaning the said E. C.)
that he neve (meaning never) did and you (meaning the said E. C.) ast
(meaning asked) him (meaning the said C. H.) If it was as well as thiſ
(meaning if) it was a woomen (meaning woman) and holder (meaning the
said C. H.) sed (meaning said) that hee (meaning the said C. H.) did not
know and then you (meaning the said E. C.) put your (meaning the said E.
C.'s) hand to his (meaning the said C. H.'s) Britches (meaning breeches) and
then told him (meaning the said C. H.) to take hold of your (meaning the
said E. C.’s) yard and go to warck (meaning work) wich (meaning which)
hee did till you (meaning the said E. C.) spent and then told him (meaning
(r) See the precedent, post; the attempt to com- be deemed an infamous crime within the meaning
mit an unnatural crime, is, by the 6 G. 3. c. 19. to of the 4 Geo. 4. c. 54.

844 a

Indictments for sending, &c. [Chap. XIV.
the said C. H.) you (meaning the said E.C.) ould (meaning would) that you
(meaning the said E. C.) ould (meaning would) sooner bee shot than ever
anney (meaning any) one should now (meaning know) anney (meaning any)
thing about it and then ast (meaning asked) him (meaning the said C. H.)
If hee (meaning the said C. H.) ould (meaning would) goo (meaning go, to
the play and then you (meaning the said E. C. and the said C. H.) Booth
(meaning both) walcked (meaning walked) of (meaning off) and you (mean
ing the said E. C.) told him (meaning the said C. H.) that you (meaning the
said E. C.) should geave (meaning give) him (meaning the said C. H.) seve
rel (meaning several) shillings But I mead (meaning made) him (meaning
the said C. H.) confess about coming to your (meaning the said E. C.) room
and Mrs. C. come (meaning came) in and then you (meaning the said E. C.)
was dun (meaning done) and if that you (meaning the said E. C.) do not
geave satersfiction (meaning 'satisfaction) I shall wright (meaning write) to
Leadey (meaning Lady) C. immeadetly (meaning immediately) I was Just a
Crost (meaning across) the Rhoad (meaning road) when tranceated (mean
ing transacted) you (meaning the said E. C.) ast (meaning asked) him (mean
ing the said C. H.) about the Rever" (meaning reverend) that was Houng
(meaning hanged) and the Lad that lived with him If you (meaning the said
E. C.) chews (meaning chuse) to satersfey (meaning satisfy) H. (meaning

the said C. H.) and me wee will keepe it seckered (meaning secret) as thou
(meaning as though) wee was Meacons (meaning masons.)
C. H.
D. G.

tºº.

tiºn

with a view and intent to extort and gain money from him the said E. C.
against the form, &c. and against the peace, &c. And the jurors aforesaid,

:... upon their oath aforesaid, do further present, that the said C. H. and D. G.
heretofore, to wit, on, &c. aforesaid, with force and arms, at, &c. aforesaid,

feloniously, knowingly, and wilfully, did send and deliver, a certain letter
signed “C. H., D. G.” directed to the said E. C., by the name and descrip
tion of “To the Rev. Mr. C., Arundel, Sussex,” threatening to accuse the
said E. C. of a certain infamous crime, that is to say, with having exposed his
private parts to him the said C. H., and allowed, permitted, and encouraged
him the said C. H. to take his the said E. C.’s private parts into his the said
C. H.’s hand, and thereby committed indecent and unnatural practices, and
which said last-mentioned letter, was and is as follows: that is to say,

[again copy the letter, with the innuendoes] with a view and intent to extort
and gain money from the said E. C., against the form, &c. and against the
ike to
#..",
peace, &c. And the jurors aforesaid, upon their oath aforesaid, do fur

fourth count ther present, that the said C. H. and E. G. heretofore, to wit, on, &c. afore

º:
innuendoes.

said, with
forceand
anddeliver
arms, at,
&c. aforesaid,
feloniously,
knowingly,
and wil
fully,
did send
a certain
letter, signed
“C. H.,
D. G.” directed

to the said E. C., by the name and description of “To the Rev. Mr. C.,
Arundel, Sussex,” threatening to accuse the said E. C. of a certain infamous
crime, and which said letter was and is as follows: that is to say, [here copy
the letter with the innuendoes] with a view and intent to extort and gain
8th count, money from the said E. C. against the form, &c. and against the peace,
** &c. And the jurors, aforesaid, upon their oath aforesaid, do further present
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that the said C. H. and D. G. heretofore, to wit, on, &c. aforesaid, with force
and arms, at, &c. aforesaid, feloniously, knowingly, and wilfully, did send and

ing and de
livering a
letter, de
manding

deliver a certain letter, signed “C. H. and D. G.” directed to the said E.

money, with
view to ex

C. by the name and description of “To the Rev. Mr. C., Arundel, Sussex,”
demanding money, and which said last mentioned letter was and is as

tort it.

follows: that is to say, [here copy the letter verbatim, without innuendoes]
with a view and intent to extort and gain money from the said E. C. against
the form, &c. and against the peace, &c. And the jurors aforesaid, upon
their oath aforesaid, do further present, that the said C. H. and D. G.

9th Count,
for sending

heretofore, to wit, on, &c. aforesaid, with force and arms, at, &c. afore

ing a letter,
demanding

said, feloniously, knowingly, and wilfully, did send and deliver a certain

money.

and deliver

letter, signed “C. H., D. G.,” directed to the said E. C. by the name
and description of “To the Rev. Mr. C., Arundel, Sussex,” demanding
money, and which said last-mentioned letter was and is as follows: that is to
say, [here copy the letter verbatim, without innuendoes, against the form,
&c. and against the peace, &c. And the jurors aforesaid, upon their oath
aforesaid, do further present, that the said C. H. and D. G. heretofore, to wit,
on the, &c. aforesaid with force and arms, &c. at, &c. aforesaid, feloniously,
knowingly, and wilfully, did send and deliver a certain letter, signed “C. H.,
D. G.” directed to the said E. C. by the name and description of “To the
Rev. Mr. C., Arundel, Sussex,” demanding money, and which said last men
tioned letter was and is as follows: that is to say, [again copy the letter ver
batim, with the innuendoes] with a view and intent to extort and gain money
from the said E. C. against the form, &c. and against the peace, &c. And
the jurors aforesaid, upon their oath aforesaid, do further present, that the said

11th Count,
like to ninth,
setting out

C. H. and D. G., heretofore, to wit, on the, &c. aſoresaid, with force and

letter with
innuendoes,

10th

Count, like
to eighth,
setting Out
letter with
innuendoes.

arms, at, &c. aforesaid, feloniously, knowingly, and wilfully did send and de
liver to the said E. C. a certain letter signed “C. H., D. G.,” directed to the
said E. C., by the name and description of “To the Rev. Mr. C., Arundel,
Sussex,” demanding money, and which said last-mentioned letter was and is as
follows: that is to say, [copy the letter verbatim, with the innuendoes] against
12th Count,
the form, &c. and against the peace, &c. And the jurors aforesaid, upon their like
to first,
against one
oath aforesaid, do further present, that the said C. H. heretofore, to wit, on, defendant,
&c. aforesaid, with force and arms, at, &c. aforesaid, feloniously, knowingly, for deliver
ing only the
and wilfully did deliver to the said E. C. a certain letter signed C. H., D. G., letter, and
ainst the
directed to the said E. C., by the name and description of “To the Rev. Mr. . de
for
C., Arundel, Sussex,” threatening to accuse the said E. C. of a certain infa fendant
abetting.
mous crime, that is to say, of having committed indecent and unnatural prac
tices with him the said C. H., and which said last-mentioned letter was and
is as follows, that is to say, [again copy the letter verbatim, without innuen
does] with a view and intent to extort and gain money from the said E. C.,
against the form, &c. and against the peace, &c. And the jurors aforesaid,
upon their oath aforesaid, do further present, that the said D. G. before the

felony last aforesaid was done and committed by the said C. H., in manner
and form last aforesaid, to wit, on, &c. aforesaid, with force and arms, at, &c.
aforesaid, feloniously, knowingly, and wilfully did procure, counsel, aid, and
abet the said C. H., the felony last aforesaid, in manner and form last afore

said, then and there to do and commit, against the form, &c. and against the
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*toCºunt,
And the jurors aforesaid, upon their oath aforesaid, do further
like
sec peace, &c.
ond, but
present, that the said C. H. heretofore, to wit, on, &c. aforesaid, with ſorce
3:..." and arms, at, &c. aforesaid, feloniously, knowingly, and wilfully did deliver a
5...". certain letter, signed C. H., D. G., directed to the said E. C., by the name and
letter,
and description of “To the Rev. Mr. C., Arunder, Sussex,” threatening to ac
against the
-

-

other de

-

-

-

-

-

cuse the said E. C. of a certain infamous crime, that is to say, with having

º:

exposed his private parts to him the said C. H., and allowed, permitted, and
encouraged him the said C. H. to take his the said E. C.’s private parts into
his the said C. H.’s hand, and thereby committed indecent and unnatural prac
tices; and which said last-mentioned letter was and is as follows, that is to say
[again copy the letter verbatim] with a view and intent to extort and gain
money from the said E. C. against the form, &c. and against the peace, &c.
And the jurors, aforesaid, &c. [state the abetting, as in conclusion of last
º count.] And the jurors aforesaid, upon their oath aforesaid, do further pre
but agains' sent, that the said C. H. heretofore, to wit, on, &c. aforesaid, with force and

::... arms, at, &c. aforesaid, feloniously, knowingly, and wilfully did deliver to the

º:
letter,

*:

said E. C. a certain letter, signed C. H., D. G., directed to the said E. C.,
by the name and description of “to the Rev. Mr. C., Arundel, Sussex,”

against the

-

-

-

-

-

-

.." threatening to accuse the said E. C. of a certain infamous crime, that is to

º

say, of having attempted to commit that detestable and horrid crime, called
buggery, with him the said C. H., and which said last-mentioned letter was
and is as follows, that is to say, [again copy the letter verbatim, without innu
endoes] with a view and intent to extort and gain money from the said E. C.,
against the form, &c., and against the peace, &c. and the jurors aforesaid,
15th
Count,
&c.
[state the abetting, as in conclusion of 12th count.] And the jurors afore
the like to
jº, but said, upon their oath aforesaid, do further present, that the said C. H., on, &c.
jº." aforesaid, with force and arms, at, & c. aforesaid, feloniously, knowingly and
}... wilfully did deliver to the said E. C. a certain letter, signed C. H., D. G.,
tººl directed to the said E. C., by the name and description of “To the Rev. Mr.
*:::::: C., Arundel, Sussex,” threatening to accuse the said E. C. of a certain infa
-

-

-

-

**8 mous crime, and which said last-mentioned letter was and is as follows, that is
say, [here copy the letter verbatim, without innuendoes] with a view and intent
to extort and gain money from the said E. C. against the form, &c. and against

the peace, &c. And the jurors, &c. [state the abetting, as in conclusion of
lºgoun, 12th count.] And the jurors aforesaid, upon their oath aforesaid, do further
eighth
present, that the said C. H. heretofore, to wit, on, &c. aforesaid, with force and

tºº.

arms, at, &c. aforesaid, feloniously, knowingly, and wilfully did deliver to the

º, said E. C. a certain letter, signed C. H., D. G., directed to the said E. C., by
ing only the the name and description of “To the Rev. Mr. C., Arundel, Sussex,” demand
letter, and

.

-

-

-

-

-

... ſhe ing money, and which said last-mentioned letter was and is as follows, that is

*::::
17th Count,

... ."

to say, [copy the letter verbatim, without innuendoes] with a view and in
tent to extort and gain money from the said E. C., against the form, &c.
and against the peace, &c. And the jurors, &c. [state the abetting, as in con
clusion of 12th count.] And the jurors aforesaid, upon their oath aforesaid,

count, bu

ºne do further present, that the said C. H. heretofore, to wit, on, &c. aforesaid,

... with force and arms, at, &c. aforesaid, feloniously, knowingly, and wilfully,
ing
ºnly he did deliver to the said E. C. a certain letter, signed “C. H., D. G.” directed
letter, and
the other to the said E. C., by the name and description of “To the Rev. Mr. C.,
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Arundel, Sussex,” demanding money, and which said last-mentioned letter was

º:ing.
e

and is as follows: that is to say, [here copy the letter verbatim, without innu- fºsſ;
18th C
#

-

-

-

endoes] against the "form, &c, and against the peace, &c., And the jurors, &c. : :".
[state the abetting, as in conclusion of 12th count.]
-

-

And the jurors aforesaid, 54.
s. 5. for
threateni
-

upon their oath aforesaid, do further present, that the said C. H. and D. G. ...":
heretofore, to wit, on, &c. aforesaid, with force and arms, at, &c. aforesaid, .."
feloniously and maliciously, did threaten to accuse the said E. C. of a certain . with
-

-

-

-

-

View to ex

-

infamous crime, that is to say, of having committed indecent and unnatural for money

practices, with a view and intent to extort and gain money from the said E. C., ºil Count,
against the form, &c. and against the peace, &c.

And the jurors aforesaid,

*:::: 4.

upon their oath aforesaid, do further present, that the said C. H. and D.. . .G.. like
toºth
count ; the
heretofore, to wit, on, &c. aforesaid, with force and arms, at, &c. aforesaid, i.e.,
-

-

-

feloniously and maliciously, did threaten to accuse the said E.C. of a certain º:infamous crime, that is to say, of having exposed his private parts to him the faving ex
-

-

-

posed hi
:

-

said C. H. and allowed, permitted, and encouraged him the said C. H. to
take his the said E. C.’s private parts, into his the said C. H.'s hand, and ...”
thereby committed indecent and unnatural practices, with a view and intent to ...";
20th Count,
extort and gain money, from the said E. C. against the form, &c. and against 54.
ºn 4G,
4.e.
s. 5, for
-

-

-

-

the peace, &c. And the jurors aforesaid, upon their oath aforesaid, do ſur- threathi.
ther present, that the said C. H. and D. G. heretofore, to wit, on, &c. afore- º.
said, with ſorce and arms, at, &c. aforesaid, feloniously and maliciously, did . ºt.
threaten to accuse the said E. C. of a certain infamous crime, that is to say, mithsodomy,
a vi
of having attempted to commit that detestable and horrid crime called bug- ºw
-

-

-

-

-

gery, with him the said C. H. with a view and intent to extort and gain mo- ºn.
ney from the said E. C. against the form, &c. and against the peace, &c.

º: 4.

And the jurors aforesaid, upon their oath aforesaid, do further present, that for threatºn
the said C. H. and D. G. heretofore, to wit, on, &c. aforesaid, with force and

ºn,

arms, at, &c. aforesaid, feloniously, and maliciously, did threaten to accuse mous
...
crime
the said E. C. of a certain infamous crime, with a view and intent to extort (without
and gain money from the said E. C. against the form, &c. and against the º:
peace, &c. And the jurors aforesaid, upon their oath aforesaid, do further tºº.
present, that the said C. H., heretofore, to wit, on, &c. aforesaid, with force :...',
and arms, at, &c. aforesaid, feloniously and maliciously, did threaten to accuse c. 54. s. 5, a.
the said E. C. of *a certain infamous crime, that is to say, with having commit- i.
-

-

-

sidecliyi

-

ted divers indecent and unnatural practices, with him the said C. H. with a

º:

view and intent to extort and gain money from the said E. C. against the form, *
-

-

Oi Oil

-

&c. and against the peace, &c. And the jurors, &c. [State abetting of the ºnau.

other defendant, as in twelfth count, ante, 844 c.] And the jurors aforesaid, ...".
upon their oath aforesaid, do further present, that the said C. H. heretofore, ...
to wit, on, &c. with force and arms, at, &c. aforesaid, feloniously and mali- the
other
defendant
-

-

-

-

-

-

ciously, did threaten to accuse the said E. C. of a certain infamous crime, ºr jing.
that is to say, of having exposed his private parts to him the said C. H. and [..."
allowed, permitted, and encourage d him the said C. H. to take his the nº ...,

said E. C.’s private parts into his the said C. H.'s hand, and thereby commit. ..., one
ted indecent and unnatural practices, with a view and intent to extort and gain .
money from the said E. C. against the form, &c. and against the peace, &c.
.. act, ante, 807, to- cedent, ante, 841, for extorting money by threats
(*) See the enactment of this
gether with the law relative thereto; see also pre- against the common law.
-

*

.

r
the other to

abetting.
g
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24th
Count on
4 Geo. 4.

And the jurors, &c. [state the abetting as ºn twelfth count, ante, 844 c.] And
the jurors aforesaid, upon their oath aforesaid, do further present, that the said
c. 54. s. 5,
against one C. H. heretofore, to wit, on, &c. aforesaid, with force and arms, at, &c.
defendant,
for threaten aforesaid, feloniously and maliciously, did threaten to accuse the said E. C.
ing to ac
of a certain infamous crime, that is to say, of having attempted to commit
cuse a par
ty of sodo that detestable and horrid crime called buggery, with him the said C. H. with
my, and
thereby to a view and intent to extort and gain money from the said E. C. against the
extort mo
form, &c. and against the peace, &c. And the jurors, &c. [state abetting,
ney, and
against the as in twelfth count, ante, 844 c.] And the jurors aforesaid, upon their oath
other de
ſendant for aforesaid, do further present, that the said C. H. heretofore, to wit, on, &c.
abetting.
aforesaid, with force and arms, at, &c. aforesaid, feloniously, and malicious
25th
Count,
ly,
did threaten to accuse the said E. C. of a certain infamous crime, with
like 21st
count, but a view and intent to extort and gain money from the said E. C., against the
against
And the jurors, &c. [state abetting,
one defen form, &c. and against the peace, &c.
dant only,
and against as in twelfth count, ante, 844 c.]
the other for

abetting.

And the jurors aforesaid, upon their oath aforesaid, present, that the said
evil-disposed person as aforesaid, and not re
3, for send garding the laws and statutes of this "realm after the passing of the said act
ing a letter
threatening of parliament, made and passed in the fourth year aforesaid, to wit, on, &c.
to accuse
at, &c. knowingly, wilfully, and feloniously, did send to the said John F.(u),
the prosecu
tor of hav. a certain threatening letter, with the name and signature following; that is to
ing made
overtures
say, “Thomas H.” subscribed thereto, directed as followeth; that is to say,

[...] T. H. being such wicked and

to the

prisoner to
commit

“Mr. F., Stapleford Melton, Leicestershire, speed,” demanding money of
the said John Fabling, he the said John F. then and still being a subject of

sodomy
with him

and thereby
demanding
money.(t)
First count
for demand

ing the mo
ney.

our said lord the king, and which said last-mentioned letter is of the tenor
following; that is to say,
Aldersgate Street, 135. May 5, 1824.
“Sir—You have taken possession of all my property, and disposed of it in
a way very disgraceful to man or manhood, and you have ruined an industrious
man and an innocent family to serve your friend Tom H., and to make yourself
look great, but you should have recollected who you had got to contend with,
and what I can bring against you, and though it is years ago, I can indite you
for it. You well know you have several times made overtures to me, of which
I can indite you for sodomy; you have done all you can to bring disgrace and
ruin on my family, and I can bring more disgrace on you than you have in
your power to bring on me, as I can have as good a character from Notting
ham and in London, as John Fabling can have at Stapleſord and Whissurden.
I have determined to have it out with you this time, if I don't receive a com

pensation for the losses I have sustained by you; you may depend upon it I
shall indite you in a few days,
Your's, &c.
“Thomas Hickman.”

“Mr. Fabling, Stapleford Melton,
Leicestershire, speed.”

| This precedent is taken from that in 1 Ry, c. 54.
& Moody's C. C. 34. And, since the 6 Geo. 4.
(w) See ante, 843, f, note (b).
c. 19, the offence is felony within the 4 Geo. 4.
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With a view and intent to extort and gain money from the said John Fab
ling, being the person so threatened, against the form of the statute, and
against the peace of our said lord the king, his crown and dignity.
And the jurors aforesaid, upon their oath aforesaid, do further present, that

i.".

the said Thomas Hickman being such wicked and evil-disposed person as the
...;
letter
aforesaid, and not regarding the "laws and statutes of this realm, after the pass- with a view
ing the said act of parliament, made and passed in the fourth year aforesaid, to º
wit, on, &c. at, &c. aforesaid, with force and arms, to wit, at Melton Mow- [*848
bray aforesaid, in the county of Leicester aforesaid, knowingly, wilfully, and
feloniously, did send to the said John Fabling a certain other letter, with the
name and signature following ; that is to say, “Thomas Hickman,” subscri
bed thereto, directed as followeth; that is to say, “Mr. Fabling, Stapleford,
Melton, Leicestershire, speed,” threatening to accuse the said John Fabling of
the offence of making overtures to him the said Thomas Hickman, to commit
sodomy with the said John Fabling, being an infamous offence and crime, he
the said John Fabling then and still being a subject of our said lord the king,
the tenor of which said letter is as followeth [setting out the letter, as before]
with a view and intent to extort and gain money from the said John Fabling,
being the person so threatened to be accused, against the form of the statute,
and against the peace of our said lord the king, his crown and dignity.
-º-

"INDICTMENTs, &c. roR CHALLENGEs (A).

[*849 |

[Commencement of information, as ante, vol. ii. 7..] That C. H. late of, Infºrmation
in the crown
&c. being an evil-disposed person, and a disturber of the peace of our

office, for

said lord the now king, and intending to do great bodily harm and mischief written
...; "
to one G. K. late of the same place, esquire, and to provoke and excite him
(w) This precedent was settled in A. D. 1809,
by a very eminent crown lawyer now on the bench.
An information will lie, 1 Burr. 402, and the origin
al letters need not be produced, but attested copies
will suffice, id. ibid. Arte, vol. i. 858. We have
seen that if death ensue in a deliberate duel, the
party killing will be guilty of murder, ante, 728, and
3 East Rep. 581; and perhaps, when an effectual
exchange of shots takes place, both will be guilty,
under Lord Ellenborough's act, of malicious shoot

ing, and the seconds as principals in the second de
ree ; though this has been no where decided. As
it is settled that the attempt or incitement to com

mit felony is, in itself, a misdemeanor, the sending a
challenge to fight, the giving language which tends
to the same end, or the acts of posting and oppro
brious expressions, which have the same natural

Coke observes,“if any subject challenge another
to fight, this is also an offence before any cºmbat
be performed, and punishable by law, for quondo
cliquid prohibelur et onne per quod deventuret
istud.” 3 Inst. 158 And, therefore, he who car
ries a challenge, knºwing what it is, is guilty also
of a misdemeanor, for which he may be indicted, 3
East, 581. 4 Bla. Com. Chitty's ed. 221, in notes.
A challenge is one of those offences for which a
criminal information will be granted by the court of
King's Bench ; though this will not be done where
the party applying has himself first incited the pro
posal, 1 Burr. 316. Ante, vol. i. 858. And on this
occasion the original letters need not be produced,
but copies of them will suffice, if sufficiently veri
fied as correct, 1 Burr. 402.

Not only is the sending a challenge indictable,

tendency, are indictable as misdemeanors at com but the writing a letter to provoke another to do so,
mon law, 6 East, 464. 3 Inst. 157, 8. Com. Dig. is a misdemeanor, though the solicitation does not

Battle, B. Hawk. b. 1. c. 63. s. 3. For Lord
(A) [Provision is made for the punishment of this offence by the statutes of most of the States. To
these the reader is directed.]
Wol. III.
33

*
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the said G. K. unlawfully to fight a duel with and against him the said C. H.
on, &c. with force and arms, at, & c. did unlawfully, wickedly, and malicious

ly write, send, and deliver, and cause to be written, sent, and delivered to the
said G. K. a certain paper writing in the form and manner of a letter from
the said C. H. to the said G. K., and containing therein as follows, (that is
to say) Monday Morning, Oct. 1, 1798. Sir, the expression you (meaning
the said G. K.) thought proper to make use of last night at Mr. S.'s I (mean
ing himself the said C. H.) cannot interpret in any other light than as a di
rect insult. I (meaning himself the said C. H.) therefore expect, if you
(meaning the said G. K.) have the courage and spirit of a gentleman, and
which I (meaning himself the said C. H.) very much doubt, you (meaning
the said G. K.) will fix the time and place for the necessary explanation, and
I (meaning himself the said C. H.) am, Sir, your humble servant, C. H. To
prevent any unnecessary suspicions, I (meaning himself the said C. H.) send
this note by my servant, but I (meaning himself the said C. H.) shall take
care to be accompanied by a friend at the place appointed ; meaning and in
tending by the said paper-writing, a challenge to the said G. K. to fight a duel
with and against him the said C. H., to the great damage and terror of the
said G. K., to the evil example, &c. and against the peace, &c. And the
succeed, 6 East, 465. 2 Smith, 550 (A). But mere
words which, though they may produce a challenge,
do not directly tend to that issue, as calling a man
a liar or knave, are not necessarily criminal, 2 Ld.

where the challenge is written, or in that in which
it is received, 2 Campb. 506. Ante, 844. The act
is, in itself, unlawful, and, therefore, the intent is
merely matter of form, and need neither be express
Raym. 1031. 6 East, 471; though it is probable ly alleged nor proved by extrinsic evidence. At
they would be so, if it could be shown that they all events, the general description of evil intent in
were meant to provoke a challenge. And the same the commencement of the indictment will suffice
words, if written, would become indictable, be after verdict; and then all that is necessary to
cause they would become libellous, 6 East, 471. constitute the offence must be taken to have tº:
The offences of fighting duels, and of sending or substantiated in evidence, 6 East, 464. The pun
challenges are fully considered by Mr. ishment, as in case of other misdemeanors at com
ustice Grose,in passing sentence on Rice, convict mon law, is in the discretion of the court in which
ed on a criminal information, for a misdemeanor the defendant is convicted, 3 East, 584. In the
of the latter kind, 3 East, 581, where the opinions of case of Rice, already alluded to, where there were

$.".

the earlier writers are collected.

circumstances of extenuation, he was only sentenced

The indictment for this offence resembles, in to pay a fine of 1001, to be imprisoned for a month,
some respects, the proceedings on threatening let and to give security for his good behavior for three
ters: as in them, it generally sets forth the letter, years, himself in 1000l. and two sureties in 250l.
or expressions charged as criminal (B). And as each, 3 East, 584 (C).
in them, the venue may be laid either in the county

(A) [No particular form of words is requisite to constitute a chal'enge. Parol testimony is admis
sible to explain it. Commonwealth v. Hart, 6 J. J. Marsh. (Ken.) R. 120. Whether the words uscd
amount to a serious challenge to fight, or were a mere effusion of passion, is a question for the jury.
State v. Strickland, 2 Nott & M'Cord, 181; Gibbon's case, 1 Southard R. 40; Cºmmonwealth r. Levy,
S Wheeler's Cr. C. 245 ; Wood's case, 3 Rogers' Rec. 133. If the latter, they may acquit, Common
wealth v. Hart, supra. Expressing a readiness to accept a challenge does not constitute one. Com
monwealth v. Tibbs, 1 Dana (Kun.) R. 524. A challenge to fight a duel out of the State is indictable,

for its tendency is to produce a breach of the peace. State v. Farrier, 1 Hawks. 487. State v. Tay
lor, 1 Const. Rep. (S.C.), 107. The declarations of the second are admissible against the principal.
State v. Dupont, 2 M'Cord, 334.]

(B) [It is not necessary to set out a copy of the challenge, and iſ an attempt be made to do so, and
it varies slightly from the original, in no way altering the sense, it seems such variance is not fatal, and
aſter verdict it is cured by statute of North Carolina, 1811. State v. Farrier, 1 Hawks. 487.]
(C) [See State v. Dupont, 2 M'Cord, 334; Commonwealth v. Newell, 7 Mass. R. 245.]
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said coroner and attorney "of, &c. that the said C. H. so being such person

*850
Secon
Count.

as aforesaid, and again intending, as aforesaid, afterwards, to wit, on, &c.
with force and arms, at, &c. did, in pursuance of, and for the completing his
said last-mentioned intent and design, unlawfully, wickedly, and maliciously,
by a letter and writing, provoke, excite, and challenge the said G. K. in the
peace of God and our said lord the king then and there being, unlawfully to
fight a duel with and against him the said C. H. to the great damage, &c. [as
before.] And the said coroner and attorney, &c. that the said C. H. so be Third
counte
ing such person as aforesaid, and again intending as aforesaid, afterwards, to
wit, on, &c. with force and arms, at, &c. did, in pursuance of, and for the

completing his said last-mentioned intent and design, unlawfully, wickedly,
and maliciously, by opprobrious words and threatening language, provoke,
excite, and challenge the said G. K. in the peace of God and our said lord
the king then and there being, unlawfully to fight a duel with and against him
the said C. H. to the great damage, &c. [as ante, 849. Conclusion of in

formation as ante, vol. ii. 7.]
That I. M. E. late of, &c. being of a wicked and malicious mind, and of a For sending
a challenge
turbulent and quarrelsome temper and disposition, and unlawfully, wickedly, by letter to
a magis
and unjustly, and of his malice aforethought, devising, contriving, and in trate of the
of
tending to disturb, molest, disquiet, injure, and abuse the said W. B. clerk, county
Herts (r).
one of the justices assigned, & c. being a person of a quiet and peaceable tem
per and disposition, also to expose the said W. B. to shame, scandal, and re
proach, and to cause, instigate, move, and provoke him the said W. B. to

fight a duel with him the said I. M. E., and thereby to cause the said W. B.
to break the peace of our said lord the king, he the said I. M. E the sooner to
complete his most unlawful, wicked, and malicious purpose aforesaid, upon
the 7th day of July, in, &c. with force and arms, at the parish of, &c. afore
said, in the said county of H. did unlawfully, wickedly, diabolically, and of
his malice aforethought, frame, compose, and write, and did cause and pro
cure to be framed, composed, and written, a certain writing on paper, in the
form and by way of a letter, with the name I. M. E. thereunto set and sub
scribed, purporting to be a challenge from the said I. M. E. to the said W.
B., with a design and intention to instigate, incite, move, and provoke the

said W. B. to fight a duel with him the said I. M. E. and "thereby to cause [*851 )
him the said W. B. to break the peace of our said lord the king, and also with

a design and intention to kill and murder him the said W. B., which said let
ter is directed to the said W. C. as follows, that is to say, The Rev. B. W. E.,
and is in the words and figures, to the tenor following, that is to say, Rev.

Sir, (meaning Reverend Sir, and also meaning the said W. B.) the affair be
tween you, (meaning the said W. B.) and me, (meaning himself the said I.
M. E.,) being not determined, please to meet me, (meaning himself the said
I. M. E.) on Leigh Hill common, in the county of Bucks, the 8th of this in
stant, (meaning the 8th day of July, in the 29th year aforesaid,) at 4 o'clock
(r) This was the indictment against Elliot, at drawn by Mr. Brown, and settled by Mr. Shelton.
Hertfordshire Summer Assizes, 1789. From Mr. See a precedent nearly similar; 6 Wentw. 385,
Knapp's precedents, 20, and said to have been where a count is added for a libel.
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in the morning, (meaning at 4 of the clock in the morning) then and there
you (meaning the said W. B.) shall see the color of my (meaning his the
said I. M. E.'s) blood; I. M. E. Berkhampstead, July 7, 1789, which
said letter or writing so framed, composed, written, and subscribed as afore
said, he the said I. M. E. afterwards, that is to say, on the said 7th, &c. with
force and arms, at, &c. unlawfully, wickedly, and of his malice aforethought,
did send, and cause and procure to be delivered to him the said W. B. with a
design and intention to instigate, incite, move, and provoke the said W. B. to
fight a duel with him the said I. M. E. as aforesaid, and thereby to
cause the said W. B. to break the peace of our said lord the king, and
also with a design and intention to kill and murder him the said W. B.
and other mischiefs upon him the said W. B. he the said I. M. E. did
then and there, with force and arms, unlawfully, wickedly, and maliciously
bring, to the great scandal, infamy, dishonor, and damage of him the said
W. B. in contempt, &c. to the evil, &c. and against the peace, &c.
Second. And the jurors aforesaid, &c. that the said I. M. E. being such person as
count like
the first,
aforesaid, unlawfully, wickedly, unjustly, and of his malice aforethought, de
tº: vising, contriving, and intending as aforesaid, afterwards, that is to say, upon
the letter, the said 7th of July, in the year, & c. aforesaid, with force and arms, at the
parish of Berkhampstead St. Peter aforesaid, in the said county of H. did un
lawfully, wickedly, and of his malice aforethought, frame, compose, and
write, and did cause and procure to be framed, composed, and written, a cer
tain other writing on paper, in the form of and by way of a letter, purporting
in itself to be a challenge from him the said I. M. E. to him the said W. B.
with a design and intention to incite, instigate, move, and provoke the said
W. B. to fight a duel with him the said I. M. E., and thereby to cause him
the said W. B. to break the peace of our said lord the king, which said writ
ing in the form of and by way of a letter, so framed, composed, and written
as last aforesaid, he the said I. M. E. afterwards, that is to say, upon the said
I •852 7th of July, in *the twenty-ninth year aforesaid, with force and arms, at the
parish of G. G. in the said county of H. did unlawfully, wickedly, and of his
malice aforethought, send and cause and procure to be delivered to him the
said W. B. with a design and intention to instigate, incite, move, and provoke
him the said W. B. to fight a duel with him the said I. M. E., and thereby to
cause the said W. B. to break the peace of our said lord the king, and other
mischiefs, &c. [the same conclusion as in the first count.]
-

Another

łº,
*:
(y).

-

-

-

-

That C. D. &c. &c. being a person of a turbulent and quarrelsome dispo
sition, and not regarding the laws of this realm, and unlawfully, wickedly, and
unjustly contriving and intending to vex, injure, disquiet, and terrify one
A. B. &c. being a person of a quiet and peaceable disposition, and unlaw
fully to expose him the said A. B. to scandal, shame and reproach, and to
cause, instigate, and provoke him the said A. B. to fight a duel with him the
said C. D. and thereby break the peace of our said lord the king, on, &c.
with force and arms, at, &c. unlawfully, wickedly, and maliciously, did com

pose and write, and cause and procure to be composed and written, a certain
(y) From the MS. of a gentleman at the bar.
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letter containing a challenge to fight a duel with him the said C. D., which
said letter was and is in the words and figures following, &c. [here copy the
letter.] To the great damage, &c. to the evil, &c. and against the peace, &c.
[Second count for the libel contained in the letter.]

That J. N. late of, &c. being a person of a wicked and malicious dispo- Fºg
a challenge
sition, and a common duellist, fighter, and disturber of the peace of our said in a letter
(z).
lord the king, not having the fear of God before his eyes, but being moved
and seduced by the instigation of the devil, on, &c. with force and arms, at,
&c. aforesaid, wickedly, and maliciously intending and designing as much
as in him lay, not only to disquiet and terrify one T. E., but also the said T.
E. maliciously, violently, and wickedly to kill and murder, and he the said J.
N. his said malicious and wicked intentions and designs the sooner to com
plete, perfect, and put in practice, afterwards, to wit, on, &c. with force and
arms, at, &c. aforesaid, did unlawfully and wickedly provoke and excite the
said T. E. to fight a duel against him the said J. N. with a sword, and that
he the said J. N. a certain challenge in the name of the said J. N., in the
form of a letter to the said T. E. directed, did then and there maliciously, wick
edly, and diabolically write and cause to be written, and which said letter was
to the tenor and effect following, that is to say, [here set forth the letter with
proper innuendoes to explain it, which said challenge, so as aforesaid "writ- [*853 ]
ten and directed, he the said J. N. afterwards, to wit, on the said, &c. at, &c.
aforesaid, maliciously, and wickedly, to the said T. E. did send and de
liver, and cause to be sent and delivered, to the great damage and terror of
him the said T. E., to the evil example, &c. and against the peace, &c.

That J. H. late of, &c. being of a turbulent, wicked, and malicious dispo- '..."
sition, and designing and intending to do great bodily harm and mischief to prosecutor
challenge to
-

-

-

one J. B. heretofore, to wit, on, &c. with force and arms, at, &c. did unlaw- and
posing
hi
-

-

-

-

-

fully, wickedly, and maliciously, send and cause to be sent, a certain written
challenge to the said J. B., and did thereby provoke, excite, and challenge the
said J. B. unlawfully to fight a duel with and against him the said J. H.
which said written challenge is as follows: that is to say, [here set out the
challenge.] And the jurors, &c. do further present, that the said J. B. having then and there refused to fight with and against him the said J. H. in pursuance of such unlawful, wicked, and malicious challenge as aforesaid, he the
said J. H. for the completing his said evil-disposed purpose and design, and
-

-

-

-

-

further to provoke and incite the said J. B. to fight a duel with and against
him the said J. H. afterwards, to wit, on the same, &c. with force and arms, at,

&c. aforesaid, unlawfully, wickedly, and maliciously, did stick up, place, and
expose to public view, and cause and procure to be stuck up, placed, and expos
ed to public view, to wit, upon and against a certain sign-post, of and belonging
to a certain dwelling-house, and public inn, there called and known by the name
and sign of the King's Head, a certain paper-writing, with the name of him
the said J. H. thereunto subscribed, containing certain scurrilous and abusive
(z) See a similar precedent, Cro. C. C. 102.
(a) See other precedents, Cro. C. A. 34. Cro. C. C. 102. Stark. 429.

jºy
.ticking up
paper
in a
public place
(a).
a written

º.
*...*

...
tº ind
posting him.
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matter concerning him the said J. B. which said paper-writing is as follows:

that is to say, “In consequence of an anonymous letter received by me,
(meaning himself the said J. H.) which I, (again meaning himself the said J.
H.) having reason to believe, was written by J. B. (meaning the said J. B.)

I (meaning himself the said J. H.) have sent him (meaning the said J. B.) a
challenge, hoping for satisfaction suitable to a gentleman, which he (meaning

Second
count for a
connnnon

challenge.

the said J. B.) has refused therefore I (meaning himself the said J. H.) now
post him (meaning the said J. B.) as a coward. J. H.—M. Dec. 13th
1782,” to the great damage, scandal, and disgrace of the said J. B. and
against the peace, &c. And the jurors aforesaid, upon their oath aforesaid,
do further present, that the said J. H. unlawfully, wickedly, and maliciously,
designing and intending great bodily harm to the said J. B. afterwards, to wit,

on the same, &c. aforesaid, at, &c. aforesaid, in pursuance of and for the
[*854 ) completing his said last-mentioned malicious and wicked intent *and design,

with force and arms, did unlawfully, wickedly, and maliciously, provoke, ex
cite, and challenge the said J. B. unlawfully to fight a duel with and against
him the said J. H. to the great damage and terror of him the said J. B. and
against the peace, &c.
An inſor
mation for
a similar
offence,

That A. B. late of, &c. esquire, being a person of turbulent, wicked, and
malicious disposition, and not having the fear ofGod before his eyes, but being
moved and seduced by the instigation of the devil, and wickedly and mali

ciously intending, as much as in him lay, not only to terrify and affright one
C. a good and peaceable subject of our said lord the king, but also to kill
and murder him, heretofore, to wit, on, &c. with force and arms, at, &c. un

lawfully, and wickedly, did provoke and challenge the said C. to fight a duel
against him the said A. B. with sword and pistol; and the said
of our
said lord the king, giveth the court here further to understand and be inform
ed, that the said C. having then and there refused to fight with the said A. B.
in pursuance of such wicked and unlawful challenge last aforesaid, he the
said A. B., for the completing his aforesaid evil and wicked purpose and de
sign, and further to provoke and incite the said C. to fight a duel against him
the said A. B. in the manner aforesaid, afterwards, to wit, on, &c. aforesaid,

at, &c. aforesaid, did wickedly and maliciously place, stick up and upon, and
caused to be placed, stuck up, and exposed to public view, to wit, on the
market-house at C. aforesaid, a certain paper-writing, with the name of him

the said A. B. thereunto subscribed, containing certain scurrilous and abusive
matter against the said C. of the tenor following, that is to say, “Having
received (meaning, &c.) a most ungentleman-like affront from C. H. esquire,

(meaning the said C.) I (meaning himself the said A. B.) distinguish him
(meaning the said C.) thus, that none may doubt the individual Man of
in the county of M., he, (again meaning the said C.) having in the most
cowardly manner refused to give me (meaning himself the said A. B.,) the

satisfaction due to a gentleman, I (meaning himself the said A. B.) here, in
the sight, and for the information of his countrymen, post him (meaning the
said C.) and declare him (meaning, &c.) to be a dirty, cowardly, insolent
fool, as such I (meaning himself the said A. B.) will ever treat him, (meaning
the said C.) A. B. of B. in the county of M.” to the great damage and ter
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ror of the said C. H., and against the peace of our said lord the king, his
crown and dignity.
That W. J. late of, &c. intending to procure great bodily harm and mis- Against

chief to be done to J. B. late of the same place, gentleman, and to incite ..."
and provoke the said J. B. unlawfully to fight a duel with and against one *.
J. H. late of the same place, esquire, on, &c. with force and arms, at, &c. º:
did unlawfully *and wickedly deliver, and cause to be delivered, a certain º
written challenge of and from the said J. H to the said J. B. unlawfully to fight tº:
a duel with and against the said J. H. which said written challenge is as ſol- "...;
lows, that is to say, [here set out the written challenge, to the great damage,
&c. and against the peace, &c. And the jurors, &c. that the said W. J. *:::
intending as aforesaid, afterwards, to wit, on the same, &c. aforesaid, with lten chalf
force and arms, at, &c. aforesaid, unlawfully and wickedly did deliver, and ºn J.

!. *]

-

-

-

-

-

-

rit

-

-

-

cause to be delivered, a certain written challenge as from and on the part and prosecutor.
...
by the desire of the said J. H. to the said J. B. unlawfully to fight a duel second
with and against the said J. H. which said written challenge is as follows, º,
that is to say, [here set out the written challenge, against the peace, &c. .
enge,
And the jurors, &c. that the said W. J. intending as aforesaid, afterwards, to . .
cºna

wit on the same, &c. aforesaid, with force and arms, at, &c. aforesaid, did

*

unlawfully and wickedly provoke and incite the said J. B. unlawfully to fight º;;.
a duel with and against the said J. H. to the great damage, &c. and against H. to thetor.
the peace. &c.
peace,

prosecu
Third .

count, for

That T. K. late of, &c on, &c. was one of the justices of our said lord ...;
the king, assigned to keep the peace of our said lord the king in and for the º,
said county of F. and also to hear and determine divers felonies, trespasses, to fight, &c.
and other misdemeanors in the said county committed, and that the said T.. Justice
Againsta
of
K. being such justice as aforesaid, being of a turbulent, wicked, and mali- the peace
-

-

-

-

-

-

cious disposition, and disregarding the duty of his said office and station, and ...
intending to procure great bodily harm and mischief to be done to J. R. late lenge
ºhºl.
to an
-

-

-

of, &c. aforesaid, esquire, (then and there also being one of the justices of other
jus
tice of the
-

-

-

-

-

our said lord the king, assigned to keep the peace of our said lord the king ...

in and for the said county of F. and also to hear and determine divers felonies, ...”
trespasses, and other misdemeanors in the said county committed) and also person (e).
intending as much as in him the said T. K. lay, to incite and provoke the said . for
J. R. unlawfully to fight a duel with and against one W. L. late of the same *...
place, esquire, on the said, &c. with force and arms, at, &c. aforesaid, did ering a
unlawfully, wickedly, and maliciously write and cause to be written, a certain challenge.
paper-writing in the words, letters, and figures following, to wit, “To J. R.

esquire, at B. (meaning the said J. R.) By the desire of Mr. W. L. (meaning
the said W. L.) I (meaning himself the said T. K.) wait on you (meaning the
said J. R.) to inform you (meaning the said J. R.) that he (meaning the said

W. L.) expects such satisfaction as one *gentleman should require from an *S56
other, for an insult bestowed on him; you (meaning the said J. R.'s) con- [•856
J
-

(b) See similar precedents, Cro. C. C. 103, and
notes, ante, 343 a, n. (n).

\

(c) See similar precedents, Cro. C. C. 194.
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duct, merits every treatment a scoundrel deserves. Manner, time and place,
left to you (meaning the said J. R.) T. K. Dec. 2, 1776.” (meaning and
intending by the said paper-writing a challenge to the said J. R. to fight a duel
with and against the said W. L.) which said paper-writing (meaning and in

tending the same as such challenge as aforesaid) he the said T. K. afterwards
to wit, on the same day and year aforesaid, at, &c. aforesaid, unlawfully,
wickedly, and maliciously, did deliver and cause to be delivered to the said J.
sº. R. to the great damage, &c. and against the peace, &c. And the jurors, &c.
delivering that the said T. K. being such evil-disposed person and disturber of the peace
*:::::: of our said lord the king as aforesaid, and intending to procure great bodily
º: harm and mischief to be done to the said J. R. and to incite and provoke him
the said J. R. unlawfully to fight a duel with and against the said W. L. after
soil.

wards, to wit, on, &c. aforesaid, with force and arms, at, &c. aforesaid, did
unlawfully, wickedly and maliciously deliver and cause to be delivered, a cer
tain written challenge as and from, and on the part, and by the desire of the
said J. R. to the said W. L. unlawfully to fight a duel with and against the
said W. L. which said last-mentioned challenge is as follows, that is to say,
Third
[here set out the challenge, against the peace, &c. And the jurors, &c. do
º further present, that the said T. K. intending as aforesaid, afterwards, to wit,
* on, &c. aforesaid, with force and arms, at, &c. aforesaid, did unlawfully,
prosecutor wickedly and maliciously provoke and incite the said J. R. unlawfully to fight
gº', a duel with and against the said W. L. to the great damage, &c. and against
the peace, &c.

º

[Commencement of information as ante, 7.] That J. S. late of, &c. being a

in the crown

office, for

:.

-

-

-

-

-

person of a wicked and malicious mind, and of an unruly and turbulent dispo
sition, and not having the fear of God before his eyes, but being moved and

... seduced by the instigation of the devil, and wickedly and wilfully and mali
, challenging

>

the
prosecu-ciously devising, designing and intending, not only greatly to scandalize and
tor,
..º. viliſy S. H. of, &c. esquire, then being mayor of the borough of, &c. and also
jº. one of the justices of our said lord the king, assigned, &c. and to bring him
the said S. H. into contempt and ridicule with all the liege subjects of our
said present sovereign lord the king, knowing him the said S. H. but also to
move, incite, instigate, and provoke him the said S. H. to fight a duel with
him the said J. S. and thereby to kill and murder him the said S. H. and to
[*857 ) cause him the said "S. H. to break the peace of our said sovereign lord the
king, upon, &c. with force and arms, at, &c. did, in the presence of the said
S. H., unlawfully, wickedly, openly and maliciously speak and utter to the
said S. H. these scandalous, wicked, defamatory, and provoking words ſol
---

-

-

lowing, that is to say, “Thou art a scoundrel,” &c. &c. and the said J. S.

did then and there also wilfully, wickedly, maliciously, and openly, and in
the presence and hearing of him the said S. H. and without any just cause
or provocation whatsoever, but of his malice aforethought, challenge, and as
much as in him the said J. S. lay, endeavor to incite, instigate, move, and
provoke him the said S. H. to fight a duel with him the said J. S. with swords

and pistols, and that he the said J. S. then and there several times threatened,
-

(d) From 6 Wentw. 491. See other precedents of verbal challenge, Hand's Prac. 183.
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that if he the said S. H. would not fight him the said J. S. he the said J. S.
would post him the said S. H. for a coward; and the said J. S. of his malice

aforethought, did then and there at several times urge and try as much as in
him the said J. S. lay, to provoke the said S. H. to combat him the said J.

S., by reason whereof he the said S. H. was then and there put under the ut
most fear and apprehension of losing his life, and other mischiefs upon him
the said S. H. he the said J. S. then and there, with force and arms, did bring,

to the great damage, scandal, infamy, and disgrace of him the said S. H., in
contempt, &c. to the evil and pernicious example, &c., and against the peace,

&c. [Second count, for the opprobrious words in the execution of the office
of mayor. Third count, for the challenging, without mentioning the words,
and posting. Fourth count, for the challenging only. Common conclusion of
information as ante, vol. ii. 7.]
That P. B. late of, &c. being a person of an evil mind, and of a turbulent For
a per;
sonal chal

and quarrelsome
and disposition,
and and
not unjustly,
having any
the lenge
laws
of this realm,temper
most unlawfully,
wickedly,
andregard
out of for
malice
º atºduel
aſorethought, devising, contriving, and intending not only to vex, injure, hurt,
disquiet, and terrify G. S. late of, &c. being a person of good name, fame, cha

racter, credit, and reputation, and of a quiet and peaceable temper and dispo
sition, but also to expose the said G. S. to scandal, shame, and reproach, and
to cause, instigate, incite, and provoke the said G. S. to fight a duel with him
the said P. B., and thereby to cause the said G. S. to break the peace of our

said lord the king, he the said P. B. in order to complete, perfect, and bring
to effect his most unlawful and wicked purposes aforesaid, upon, &c. with

force and arms, at, &c. aforesaid, did unlawfully, wickedly, wilfully, mali

ciously, and openly, and in the presence and hearing of "him the said G. S. [•858 )
and without any just cause or provocation whatsoever, but of his malice
aforethought, and in a threatening, challenging, and provocating manner, tell
him the said G. S. that he (meaning the said P. B.) had been told by Mr. M.

(meaning one J. M. of, &c. in the county of Middlesex) that he (meaning
the said G. S.) had taken great liberties with the character of him the said
P. B., and upon the said G. S. then and there assuring the said P. B. that
such information was not true, he the said P. B. did then and there in a threat

ening, challenging, and provocative manner as aforesaid, further tell him the
said G. S. that he (meaning the said G. S.) must come before the said Mr.
M. (again meaning the said J. M.) contradict it, but on the said G. S. then
and there refusing so to do, the said P. B. did then and there in a threatening
challenging, and provocative manner, as aforesaid, further tell him the said G.
S. that he (meaning himself the said P. B.) would expect personal satisfac

tion from him (meaning the said G. S.) as soon as the other two affairs of a
serious nature which he (meaning the said G. S.) had then on his hands were
settled, (meaning and alluding to two different challenges to fight duels,
which had been theretofore unlawfully and maliciously sent to the said G. S. by
one W. S. and the said J. M.) with a design and intention to instigate, in
cite, move, and provoke the said G. S. to fight a duel with him the said P. B.
Vol. III.

(e) From 4 Wentw. $15.
84
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as aforesaid, and thereby to cause the said G. S. to break the peace of our
said lord the king as aforesaid, and other mischiefs upon him the said G. S.
he the said P. B. did then and there, with force and arms, unlawfully and mali
ciously bring, to the great damage, scandal, and disgrace of him the said G.
S. in contempt, &c. to the evil and pernicious example, &c. and also against
the
peace,
&c. of,And
&c. do
saidrealm,
P. B.
being
a person
&c. the
andjurors,
not having
anyfurther
regardpresent,
for the that
laws the
of this
most unlawfully, wickedly, and unjustly, and out of his malice aforethought,
devising, contriving, and intending, as much as in him the said P. B. lay,
further to disturb, disquiet, and molest the said G. S. being such person of
good name, &c. and a man of a quiet and peaceable temper and disposition as
aforesaid, and also further to expose the said G. S. to scandal, shame, and re

proach, and to cause, instigate, move, provoke, and incite the said G. S. to
fight a duel with him the said P. B., and thereby to cause him the said G. S.
to break the peace of our said lord the king as aforesaid, he the said P. B.
in order to complete, perfect, and bring to effect his said most unlawful and
wicked purposes, afterwards, that is to say, upon the said, &c. at, &c. afore
said, did again wickedly, unlawfully, openly, and maliciously, by and in the

[*8591 presence and hearing of him the said G. S., and without any just *cause or
provocation whatsoever, but of his malice aforethought, and in a threatening,
challenging, and provocative manner, speaking to him the said G. S. with
these threatening and provocative words following, that is to say, I (meaning
himself the said P. B.) have been told, &c. &c. [same as in first count,
with a design and intention to instigate, incite, move, and provoke the said
G. S. to fight a duel with him the said P. B. as aforesaid, and thereby to
cause the said G. S. to break the peace of our said lord the king as aforesaid,
and other mischiefs upon him the said G. S. he the said P. B. did then and
there, with force and arms, unlawfully and maliciously bring, to the great da
mage, scandal, and disgrace of him the said G. S., in contempt, &c. [Third
and fourth count, like the first and second, omitting the parts in italic.]

Fifth count. And the jurors, &c. that the said P. B. on, &c. at, &c. aforesaid, did again
wickedly, unlawfully, openly, and maliciously, and in the presence and hear
ing of him the said G. S. and without any just cause or provocation whatso
ever, challenge, and as much as in him the said P. B. lay, endeavor to move,
incite, instigate, and provoke him the said G. S. to fight a duel with him
the said P. B. and thereby to cause him the said G. S. to break the peace
of our said lord the king as aforesaid, and other mischiefs upon him the said
G. S. did then and there bring, to the great damage, &c. of him the said G.
S., in contempt, &c. &c.

Information
That L. C. late of, &c. being a person of a wicked and malicious mind,
for a verbal
jailengº, and of an unruly and turbulent disposition, and not having the fear of God
-

- - -

-

***
* before his eyes, but being moved and seduced by the instigation of the
and a *
violent

...

devil, and wickedly, unlawfully, and maliciously devising and intending

º

to move, incite, instigate, and provoke one II. D. to fight a duel with

on the

-

-

-

-

-

-

ound,

him the said L. C. and thereby to kill and murder him the said H. D., and

eaving

to cause him the said H. D. to break the peace of our said lord the king
upon, &c. by force and arms, at, &c. aforesaid, did wickedly, unlawfully,

openly, and maliciously, challenge, and (as much as in him the said L. C.
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lay) endeavor to move, incite, instigate, and provoke him the said H. D. to grº,
fight a duel with him the said L. C. (he the said L. C.) then and there un
lawfully, wickedly, maliciously, and openly, and in the presence and hear
ing of him the said H. D. and without any just cause or provocation what
soever, but out of his malice aforethought, speaking and uttering these hos
tile, threatening, challenging, and provocative words following, that is
to say, You (meaning the said H. D.) wear a sword, do you? damn

you, (again meaning the said H. D.) I (meaning himself the said "L. C.) [*860 J
have a mind to beat out your brains with this stick, (meaning a certain stick
which the said L. C. had then and there in his hands) and drag you (again
meaning the said H. D.) through the kennel. . By means whereof he the said
H. D. was then and there put under the utmost fear and apprehension of los

ing his life; and other mischiefs upon him the said H. D. he the said L. C.
did then and there, by force and arms bring, to the great damage, &c. in con
tempt, &c. to the evil and pernicious example, &c. and against the peace,
&c. [Second count like the first, only charging the words, You wear a sword,
do you ? Third count charging the remainder of the words. Fourth, omitting
Fifth count.
the words altogether.] And the said coroner and attorney, &c. that the said
L. C. in order the sooner to bring about and accomplish his said most unlawful
and wicked purposes as aforesaid, afterwards, that is to say, on, &c. by force
and arms, at, &c. aforesaid, in and upon the said H. D., being then and there
in the peace of God and of our said lord the now king, did unlawfully and vio
lently make an assault and affray, and him the said H. D. he the said L. C.
did then and there, by force and arms, unlawfully and violently take in his
arms, and with all his force and might throw and dash down upon and against
the ground, he the said L. C. then and there unlawfully, wickedly, malicious
ly, and openly, and in the presence and hearing of the said H. D. and with
out any just cause or provocation whatsoever, but out of his malice afore
thought, speaking and uttering these hostile, threatening, challenging, and
provocative words following, that is to say, I (meaning himself the said L.
C.) will teach you (meaning the said H. D.) to wear a sword: which
words he the said L. C. then and there spoke and uttered as aforesaid, with
a further intention to move, incite, instigate, and provoke him the said H.
D. to fight a duel with him the said L. C. in order to kill and murder
him the said H. D. and to cause him the said H. D. to break the peace
of our now said lord the king. And the said coroner, &c. that the said
H. D. had no sooner recovered himself from the ground on which he the
-

said L. C. had so thrown and dashed him the said H. D. as aforesaid, and

got upon his legs, but the said L. C. did immediately then and there, by
force and arms, unlawfully and violently hit and strike him the said H. D.
over the head of him the said H. D. several grievous and violent strokes
and blows with a naked sword which he the said L. C. had then and there

held in his hands, whereby the said H. D. was then and there knocked
down to the ground as aforesaid, and him the said H. D. being so knock
ed down to the ground as aforesaid, he the said L. C. did then and there,
by force and arms, unlawfully and violently beat and strike with his fist,
(f) From Hand's Prac. 186,
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and about his the said".H. D.'s head, breast, back, arms, shoulders, and
several other parts of his body, by reason *whereof he the said H. D. then
and there remained and continued upon the ground for a long time, to wit, for
the space of half an hour then next following and upwards, quite stupified and
senseless, and as one that was almost dead; also, by means thereof he the
said H. D. was then and there very much hurt and bruised in and about his
head, breast, back, arms, shoulders, and several other parts of the body, and
put under the utmost fear and apprehension of losing his life, and also by rea
son thereof he the said H. D. then and there remained and continued for a

long time, to wit, for the space of six hours then next following and upwards,
quite speechless, and also during that time, and for the space of ten days next
following and upwards, he the said H. D. remained and continued very ill and
weak, and in a very dangerous and languishing condition, occasioned by the
means aforesaid, that is to say, at, &c., aforesaid, and other mischiefs upon

him the said H. D. he the said L. C. did then and there, by force and arms,
unlawfully and violently bring, to the great damage, &c.

[As ante, 860.

There were other counts charging only parts of the violence, and a count for a
common assault.]

{...";

That A. B. late of, &c. unlawfully and maliciously intending to do great
jº.,
ther to send bodily harm and mischief to R. G. T. and to break the peace, &c. on, &c. with
a challenge force and arms, at, &c. wickedly and maliciously did endeavor to stir up, pro
*ś voke, and excite the said R. G. T. to challenge the said A. B. to fight a duel
with him the said R. G. T. by then and there writing, sending, and delivering
to him R. G. T. a scandalous, malicious, and provoking letter from the said
-

-

-

-

A. B. to the said R. G. T. to the tenor and effect following, viz. No. 28,
Orchard-street, 1st June, 1803, Sir, (meaning the said R. G. T.) (h) it will,
IA(meaning the said A. B.) conclude, from the description you gave of your
feelings and ideas with respect to insult, in a letter to Mr. Jones, of last
Monday's date, be sufficient for me to tell you, that in the whole of the Car
marthenshire election business, as far as it relates to me, you have behaved
like a blackguard; I shall expect to hear from you on this subject, and will
punctually attend to any appointment you may think proper to make (mean
ing that the said A. B. would punctually attend to any appointment that the
said R. G. T. might think proper to make for the purpose of his fighting a
duel with and against the said R. G. T.) signed by the said R. G. T. with

[*862 ) intent to stir up, "provoke, and excite the said R. G. T. to challenge the
said A. B. to fight a duel with him, &c. against the peace, &c.

***
That R. B. late of, &c. being a disturber of the peace of our said lord the
ing a person , .
and º: king, on, &c. with force and arms, at, &c. aforesaid, in and upon one W. C.
to fight .
-

-

-

-

-

-

-

|. jºi. in the peace of God and our said lord the king then and there being, did make

.."), an assault, and with threats and opprobrious language, then and there wicked
ly and maliciously did stir up, provoke, and excite him the said W. C. to fight
(g) This was the indictment against Phillips,
(h) See the doctrine of innuendoes explained,
and held sufficient, 6 East, 464, see notes ante, 848, post, 873, 874, as to libels.
(i) See a similar preocáent, Cro. C. C. 102.

note (a).
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a battle against him the said R. B. and further, that the said R. B. afterwards,
to wit, on the same day and year above-mentioned, at, &c. aforesaid, came,

with force and arms, and with threats and opprobrious language then and there
wickedly and maliciously did stir up, provoke, and excite him the said W. C.

then and there being in the peace of God and of our said lord the king, to
fight against him the said R. B. a duel with swords and pistols, and other
wrongs to the said W. C. then and there did, to the great damage and terror
of him the said W. C. in contempt, &c. to the evil example, &c. and against
the peace, &c.

-

That G. S. late of, &c. esquire, being a person of a quarrelsome and tur º::.
bulent temper and disposition, and a disturber of the peace of our said lord .ºn
the king, on, &c. with force and arms, at, &c. in, &c. unlawfully and mali- yºros at

ciously did challenge J. M. esquire, a peaceable subject of our said lord the .i.a.
king, to fight with him the said J. M. on account of money then and there *:::::,
won by the said J. M. of the said G. S. by then and there gaming and playing s. 8. (k).
at dice with the said G. S. at a certain game called pass dice, or hazard (l), to
the great damage of the said J. M. in contempt, &c. and against the peace,
&c. and also against the form of the statute, &c. And the jurors, &c. do
further present, that the said G. S. being such person as aforesaid, afterwards,
that is to say, on, &c. with force and arms, at, &c. unlawfully and malicious
ly did provoke the said J. M. to fight him the said G. S. on account of money
then and there won by the said J. M. of the said G. S. by then and there play
ing at dice with the said G. S. at a certain game called pass dice, to the great
damage of, &c., in contempt, &c. and against the peace, &c. and also against
the form, &c. [Counts for an assault on account of money won at play were
added as ante, 833.]

[•863 ]

*INDICTMENTS FOR MALA PRAXIS (A).

That A. the wife of T. A. late of, &c. gentleman, being a person of a Against
dwif a
wicked mind and disposition, and unlawfully, wickedly, and injuriously mind- ...
ing and intending to impose upon and deceive divers liege subjects of our 3:..

said lord the king, under the false color and pretence that she the said A. A. .
-

-

-

-

-

-

was well skilled in the art, profession, or calling of a midwife, and that she died
that (m).
she
was of sufficient knowledge and ability to undertake and practice the said art,
-

---

-

-

profession, or calling, and to execute and perform the duties of such art, and
also unlawfully, &c. going about and causing and procuring herself the said .
(k) See similar precedents, 4 Wentw. 317. 2 te,833.
Stark. 429. See the act recited, and notes, ante,
(m) From 4 Wentw. S60. The above indict
833,
on assaults on account of money won at gam- sist
ment,
though in some respects ill drawn, may as
Ing.
in framing one in a similar case. See other

ii)

As to stating the name of the game, see an- precedents, Wet. Int. 231. Trem. P. C. 242.

(A) [Roscoe's Dig. Cr. Ev. 561, 588–591; Commonwealth v. Thompson, 6 Mass. R. 134; 2
Wheeler’s C. C.

#

>
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A. A. to be engaged, retained, and employed by divers liege subjects of our
said lord the king, in the delivery of pregnant women, for large sums of money
to be paid to her the said A. A. for such her pretended skill in the said art,
&c. of a midwife, &c. on, &c. with force and arms, at, &c. unlawfully did
set up and practise the said art of a midwife. And the jurors, &c. do further
present, that the said A. A. so having set up, used, and practised the said art,
&c. on, &c. at, &c. in pursuance of her aforesaid wicked intentions, did

cause and procure herself the said A. A. to be retained and employed in the
said art, &c. to deliver one M. D. then the wife of J. D. of the parish and
county aforesaid, butcher, of a certain male child with which she the said M.
D. was then and there pregnant, for a certain large sum of money to be there
upon paid to her the said A. A. for her attendance on the said M. D. and for
her skill and ability in the said art, &c. of a midwife, and the said A. A. then
and there unlawfully, &c. did undertake to deliver the said M. D. of the said
male child with which she was then pregnant as aforesaid, and did then and
there unlawfully, &c. falsely pretending that she the said A. A. was of suffi
cient skill and ability, and of sufficient knowledge in the said art, &c. of a mid
wife to execute and perform the same. And the jurors, &c. do further pre
sent, that the said A. A. not regarding the life of the said M. D. or of the
child with which she was so pregnant as aforesaid, and being wholly unskilled
in the said art, &c. of a midwife, and of no ability to perform and execute
the duties thereof, and neglecting and refusing necessary advice and assistance,
[•864 ) on, &c. aforesaid, "at, &c. aforesaid, in, for, and about the delivery of the
said M. D. of the said child with which she was so pregnant as aforesaid,
with force and arms, unlawfully, wickedly, ignorantly, rashly, injuriously, un
skilfully, improperly, unnecessarily, and contrary to good practice in the said
art, &c. of a midwife, did then and there cut off, tear off, pull off, separate,
sever, and dismember, the left arm of the said child with which she the said

M. D. was so pregnant as aforesaid, and of which child the said M. D. was
then and there about to be delivered, and did also then and there unskilfully,
&c. and contrary, &c. make use of, and apply, in and about the said delivery

of the said M. D. certain destructive instruments, to wit, a certain instrument
called perforating scissars, and also a certain other instrument called a crotch
et, and the said several instruments called perforating scissars and a crotchet,
did then and there unskilfully, &c. and contrary, &c. introduce, make use of,
and apply in and to the womb and body of the said M. D. and with the said
destructive instruments called perforating scissars and a crotchet did then and
there, unlawfully, &c. and contrary, &c. break in pieces, crush, and destroy,
the ribs and other parts of the body of the said male child, with which she the
said M. D. was so pregnant, and of which she was so then and there about to

be delivered as aforesaid, within the womb and body of the said M. D.; by rea
son and means of which said unlawful, wicked, injurious, &c. cutting off the
arm of the said child as aforesaid, and also of the said unlawful, &c. use and

abuse of the said several instruments called, &c. as also by reason and means
of the breaking in pieces, crushing, and destroying the ribs and other parts of
the body of the said child as aforesaid, within the womb and body of the said
M. D. as aforesaid, the womb, vagina abdomen, and other parts of generation,
and of the body of the said M. D. were, by the broken bones of the said child,
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and by the said instruments called, &c. then and there greatly torn, lacerated,
extended, wounded, injured and hurt, and a great and violent effusion and dis
charge of blood from the womb and body of the said M. D. was thereby then
and there occasioned, of which said tearing, laceration, extension, wounding,
injuring, and hurting of the womb, vagina abdomen, and other parts of gene
ration, and other parts of the body of the said M. D. as aforesaid, and of the
great and violent effusion, &c. of blood from the womb and body of the said
M. D. occasioned thereby as aforesaid, she the said M. D. from, &c. until,
&c. at, &c. did languish, and languishing did live, on which said day of, &c.
she the said M. D. at, &c. of the said laceration, &c. of the womb, &c. and

of the body of the said M. D. in the manner and form aforesaid, and of the
*great and violent effusion, &c. of blood, from the womb and body of the said [*865 )
M. D. died; to the great scandal, infamy, and disgrace of human nature, and
of the midwives of this kingdom, to the great damage of the said J. D. to the
evil example, &c. and against the peace, &c.
--sº

OFFENCE OF LIBEL (n) (A).

**

PRELIMINARY Notes upon The off NCE, Modes of Prosecution, venue,
indictMENT, EvideNCE, verdict, JUDGMENT, AND PUNIshment.

Offence. In briefly considering the offence of Libel, we will inquire, 1st, Offence.
By what mode of expression a libel may be conveyed; 2dly, Of what kind of

defamation it must consist; 3dly, How plainly it must be expressed; 4thly,
What mode of publication is essential; 5thly, Who are liable to be punished
for a libel criminally, either as composer or publisher.

I. By what mode of expression a libel may be conveyed. The most simple
idea of libel is where the defamatory matter is reduced into writing.

But the

exhibition of a picture, "intimating that which in print would have been libel-[*866 J
lous, is equally criminal, 2 Campb. 512. 5 Co. 125, but see 3 Campb. 323.
So the fixing a gallows at a man's door, the burning him in effigy, or the ex
hibiting him in any ignominious manner is indictable as a libel, Hawk. b. 1. c.
73. s. 2. 11 East, 227; and see 5 Co. Rep. 125. Holt, on libel, 114, 115.
And in the Mayor of Northampton's case, 1 Stra. 422, where the defendant
sent Lord Halifax a license to keep a public-house, it was held a libel (B).
But mere opprobrious words, unless they tend immediately to provoke a chal
(n) As to this offence in general see Hawk. b. Slander. Burn, J. Libel. Williams, J. Libel.
1. c. 73. Com. Dig. Libel. Bac. Abr. Libel. Dick, J. Libel.
Holt, on Libel. George, on Libel. Starkie, on
(A) [A libel is a malicious publication, expressed either in printing or writing or by signs and pic
tures, tending either to blacken the memory of one dead, or the reputation of one that is alive, and ex
hatred, contempt or ridicule. Commonwealth v. Clap, 4 Mass. R. 168. See also,

%. him to public

exter v. Spear, 4 Mason, 115; Root v. King, 7 Cowen, 613; M'Corkle v. Binns, 5 Binn. R. 349;

People v. Craswell, 3 Johns. Cases, 354; Steele v. Southwick, 9 Johns. R. 215; M'Clury v. Ross, 5
Runn. R. 219 ; Sharff v. Commonwealth, 2 Binn. R. 517; Stow v. Convers, 3 Conn. R. 341; Clark v.
Binney, 2 Pick. R. 115.]
(B) [See the cases cited in the last preceding note.]
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lenge, or are spoken of a magistrate in the execution of his office, and not in
his private character, are not criminal or punishable in the temporal courts,
8 Salk. 190. 2 Campb. 142. And as to what words spoken of a magistrate
are not indictable, see 2 Salk. 698, and cases there collected, Stra. 420. 1158,
&c.

II. What kind of defamation a libel must contain. There is, perhaps, no
branch of the law which is so difficult to reduce to any exact principles, or
to compress within a small compass, as the requisites of libel. All publica
tions denying the Christian Religion to be true, or being of a blasphemous
nature (A), all works casting gross ridicule on the Church of England—all
writing ssubversive of morality, and tending to inflame the passions by indecent
or opprobrious language (B), are indictable at common law; and publications,
the natural tendency of which is to excite sedition, to bring either the con

stitution of this country or government in general, into contempt, are highly
criminal (C). A publication stating Jesus Christ to be an impostor and a
murderer, in principle is a libel at common law, for which an indictment will

lie, 1 B. & C. 26. and see 3 B. & A. 161. It is libellous to impute falsely in
[•867

writing, that his majesty or any other person is insane, 2 B. & C. 257 (D).
But it has been laid down, that the imputation of mere error in judgment, even
to the sovereign himself, if done ** with perfect decency and respect, and
without any imputation of bad motives,” is not libellous, 2 Campb. 402. The
question then with respect to publications on the king and his ministers, is
whether bad motives are imputed to them by the writer, and whether the ob
servations are couched in terms decent and respectful. From hence it will
follow, that though the tendencies of measures may be discussed with temper
ance, they must never be imputed to corrupt design, that no member of the
government must be charged with corruption, or with a wish to infringe on
the liberties of the people: this, indeed, follows from the definition of libel itself,
as applied to individuals. It is an aggravated misdemeanor to publish an in
vective against judges and juries, with a view to bring into suspicion and con
tempt the administration of justice in the country, still it is lawful, with candor
and decency, to discuss the merits of the verdict of a jury, or the decisions of
a judge, 1 Campb. 359. An order made by a corporation, and inserted in
their books, that a person against whom a jury have given large damages, in
an action for a malicious prosecution, has been actuated by motives of public

justice, is libellous, as tending to throw discredit on judicial proceedings, 2
T. R. 199. Nothing can be clearer than that truth is no justification of de
famatory writings, as far as respects criminal prosecutions, for this reason,
that the criminal law subjects libellers to punishment, not as a mode of re
dress to the party libelled, but on account of such libel having a tendency to
occasion a breach of the peace, 4 B. & A. 45. 1 Saund. by Patterson, 132
b. n. k. Bul. N. P. 9. Selw. N. P. Libel, 6th edit. 1035, n. 2. 7 T. R.

[.
v. Ruggles, 8 Johns. R. (2d ed.) 225; 1 Russell, 218,219 ; Roscoe's Dig. Cr. Ev. 524;
"addington, 1 Barn. & Cressw. 26.]
(B) [Ante, 42–50 in notis.]
(C)
it is no infraction of the law to publish temperate investigations of the nature and forms of

(A)
Rex

É.

-

government. Respublica v. Dennie, 4 Yatº,257.]
(D) [Southwick v. Stevens, 10 Johns. R. 443.]

-

-

-
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4. 2 Stark. 245: and it has been argued, that as truth is more likely to pro-Orrence.
voke animosity than falsehood, it is in fact more libellous, 5 Co. 125. Hawk.
b. 1. c. 73. s. 6. And, as the officers of state have at least the same privi
leges with other persons, it follows, that to write truth, though ever so noto

rious, respecting them, which tends to “blacken their reputation, and expose
them to public hatred, contempt, or ridicule,” is, in itself, a libel (A).
It seems essentially requisite, in order to constitute the writing a libel an
indictable offence, that it should have been written or published with malice,
1 Bla. Rep. 386. 5 Mod. 167. The very publishing of the libel is prima
facie evidence of malice, and will require the defendant to rebut the presump
tion of it, see Gilb. Cases Law and Equity, 190, 1, 2, where it is laid down,
that though malice, in common vulgar acceptation, is a desire of revenge, or

a settled anger against a person, yet, in its legal sense, it means the doing
an act without a just cause (E), and see judgment of court in 3 B. & C. 584,
5 : and a latecase, on an indictment for a libel on the king, where the
jury having retired for a considerable time, returned into court, and desired to
know whether it was necessary that there should be a malicious intention, in
order to constitute a libel, to which the judge answered, “The man who pub
lishes slanderous matter, calculated to defame another, must be presumed to
have intended to do that which the publication is calculated to bring about,
unless he can show the contrary, and it is for him to show the contrary,” it
was held, that this answer was correct in point of law, and that the judge was -

not bound to answer in the affirmative or negative, the abstract question put
to him, and assuming that a malicious intention is necessary to constitute a
libel, that intention is to be inferred from the mischievous tendency of the
publication itself, unless the defendant shows something to rebut such infer
ence, and therefore that the publication of a libel of mischievous tendency
having been proved, and the defendant not having shown that he published it
from authority as pretended—the jury were bound to find that he published it
with a malicious intention, 2 B. & C. 257 (C). The defendant may rebut
the presumption of malice, by showing that the writing was published by an
agent without his knowledge or authority, 5 Burr. 2686. I J. B. Moore,
477. 20 St. Tr. 803, Cobbett's edit. 3 M. & S. 11, 12, &c., or that he
delivered it in mistake, 5 Mod. 163, sed quare. In the case of printers and
publishers, we find men repeatedly convicted, where it is probable, nay cer
tain, they were ignorant of the contents of the papers they were assisting to
(A) [Commonwealth v. Blanding, 3 Pick. R. 304; Commonwealth v. Clap, 4 Mass. R. 168; State
v. Lehr, 2 Wheeler’s C. C. 282; Commonwealth v. Buckingham, 2 Wheeler's C. C. 181; State v.
Morris, 3 Wheeler's C. C. 461. Whether the truth can be given in evidence divided the court in Peo
ple v. Croswell, 3 Johns. Cases, 337, S.C.; 2 Wheeler's C. C. 330. But now by statute in Massa
chusetts, the truth of the matters charged as libellous may be given in evidence. This will not, however,
be a justification, unless the defendant can also show that the publication was made with good motives

and for justifiable ends. St. 1826, ch. 107. W 1. (Rev. Stat. 746. § 6.) So in Connecticut, Vermont,
New York, and some other of the States, the truth of the supposed libellous matter may be given in
evidence in public prosecutions, by virtue of the Constitutions of some, and of the Statutes of others,
made for that |"N." subject to different degrees of limitation. See Const. of New York, at. 7, § 8;
1 Rev. Stat. of New York, 94; 1 Russell, 209, n. (A); 2 Stark. Ev. (Lew ed.) 472, n. (I)]
(B) [Malice, in the sense of the law, means wilfulness. Dexter v. Spear, 4 Mason, 115. See King
v. Root, 4 Wendell, 113.]
(C) [Dexter t. Spear, 4 Mason, 115; Root v. King, 7 Cowen, 613; Roscoe's Dig. Cr. Ev. 536; 1
Russell, 242.]
Vol. III.
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circulate, 5 Burr. 2686. 20 St. Tr. 303, Cobbett's edit. (A). It is to be
observed, that the doctrine of libels is founded solely on a regard to public
tranquillity: it puts the merits and the feelings of individuals out of the
question; and this consideration may, in some degree, elucidate a subject
which, in itself, appears so perplexing.
It is further to be collected, that in order to constitute a libel it is not ne

cessary that any thing criminal should be imputed to the party injured; it is
sufficient if the writer has exhibited him in a ludicrous point of view, marked
[•868 J him out "as an object of ridicule or disgust, has, in short, done that which
has a natural tendency to excite him to revenge, 2 Wils. 403. Bac. Abr.
Libel, A. 2. 4 Taunt. 355. 3 Campb. 214. And, therefore, words in
themselves not scandalous, become criminal if put in writing so that they tend
in any degree to a man's discredit, Hardw. 470. Bac. Abr. Libel, A. (B).
It is also said that this applies still more strongly to persons employed in pub
lic capacities, id. ibid. So that to publish any thing which “tends in any de
gree to the discredit” of the ministry, or of public functionaries, whether true
or false, is libellous. And this seems to be the true boundary of the freedom
of discussion (C).
A greater latitude of observation has, however, been allowed on books than
on characters.

When a work is sent into the world, the author subjects it to

fair and impartial criticism.

“That publication,” said Lord Ellenborough,

“I shall never consider as a libel, which has for its object not to injure the
reputation of any individual, but to correct misrepresentations of fact, to refute
sophistical reasonings, to expose a vicious taste in literature, or to censure what
is hostile to morality,” I Campb. 352: for this purpose, the critic may employ
ridicule however poignant, 1 Campb. 357 (D): and it is even allowed to at
tack the author himself so far as he has mixed himself up with the composi
tion he has thought fit to publish, but the moment the critic travels from the
book to follow the writer into his private life, and leaves his work to attack his
character, the criticism becomes libellous, 1 Campb. 355. 2 Stark. Rep. 93.
3 Bing. 88. A fair and candid comment on a place of public entertainment,
in a newspaper, is not a libel, 1 Esp. Rep. 28.
It is laid down generally by the older writers, that it is equally libellous to
throw a shade over the memory of the dead as to detract from the reputation
of the living, 5 Co. 125. Hawk. b. 1. c. 73. s. 1; but on the principle which
constitutes the criminality of libels, this can only be true when the writing
(A) [when a libel is printed, the sale of each copy is a distinct publication and a fresh offence.
Carlisle's case, 1 Chitty's Rep. 451; Roscoe's Dig. Cr. Ev. 531.]
(B) [Ante, 865, note; Hillhouse v. Dunning, 6 Conn. R. 591. Where a painter, to revenge himself
on one, whose likeness he had taken, for disapproving of the execution, painted the ear of an ass to it,
#.
it to sale at auction, it was held indictable as a libel. Case of Mezzara, 2 Rogers's Rec.

fº

'...} [The publication of the truth concerning a man who has consented to be a candidate for a pub
lic office, with the honest intention of informing the people, will not be a libel. Commonwealth v. Clap,
4. Mass. R. 163; King v. Root, 4 Wendell, 113. See Thomas v. Croswell, 7 Johns. R. 264; Parker,
C.J. in Commonwealth v. Blanding, 3 Pick. R. 316.]
D) [See Soane v. Knight, 2 Moody & Malk. 187; Starkie on Slander, (Amer. ed., 1832) 168–173;
1 Russell, 230; Mc Leod v. Wakely, l Car. & Payne, 311.]
-
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has a tendency to create a breach of the peace, by inciting the friends and rela- 9******
tives of the deceased to avenge the insult offered to the family; and it is there
fore now holden to be necessary to aver in the proceedings and prove on the
trial, that the publication was intended to create disturbance, to throw scandal
on the family or descendants of the party accused, or to induce some one to
break the peace for the purpose of vindicating the deceased, 4T. R. 126 (A).

III. How plainly the scandal must be expressed. It seems to be deduci
ble from the cases on this subject, that if the matter be understood as scanda
lous, and is calculated to excite ridicule or abhorrence against the party intend
ed, it is libellous, however it may be expressed, 5 East,463. 1 Price, 11. 17,
18 (B). Irony may convey imputations more effectually than direct assertion;

thus it has been holden, that where a man reckons up the acts of charity of [ "869)
another, and then tauntingly adds, “You will not play the Jew nor the hypo
crite,” evidently insinuating that all his munificence arises from the love of

ostentatious display, the publication will be libellous, Hob. 215. So where
the writer pretends to hold up the characters of public men to imitation, by
praising them for qualities they are charged with wanting, and which from
their situations they would not be expected to possess; as if he sets forth an
illiterate general as a great scholar, or a statesman accused of wanting active
courage as a gallant soldier, he will be considered as imputing to them the
want of those endowments as a disgrace, Hawk. b. 1. c. 73. s. 4. And the
circumstance of initials being substituted for the name of the party libelled will
form no excuse to the writer, if his meaning is sufficiently obvious to the read
er: for it would be absurd if that which is sufficiently plain to work all the
mischief of a malignant slander, and which all who read it understand, should
be regarded as too obscure to be visited by justice, or understood by juries
and judges, Hawk. b. 1. c. 73. s. 5; and, therefore, the declarations of spec
tators attending the exhibition of a libellous picture, may be admitted as evi
dence to show that the parties intended by the figures are known to common
observers, 2 Campb. 512. 5 East, 463. 7 Mod. 400 (C). The supposed
libel must however contain unequivocal expressions of bad character.
Formerly it was said no writing could be esteemed a libel except it reflect
ed on some individual ; and that mere obscene ribaldry, without reflection on
any one, is not an indictable offence, though the party might be compelled to
find sureties for his good behavior, as being a person of ill fame, Hawk, b. 1.
c. 73. s. 9; but it is quite clear, that there is not the least ground for this dis
tinction (D). Immoral publications are punishable—not perhaps so properly
(A) [Commonwealth v. Taylor, 5 Binn. R. 281; Per Tilghman, Ch.J. in Sharff v. Commonwealth,
2 Binn, R. 514; 1 Russell, 230.
See Gorham v. Ives, 2 Wendell, 534; Gibson v. Williams, 4 Wendell, 320.]
C) [It is sufficient, if there be a description of the party, by which he is known. Clark v. Creits
burg,4 M'Cord, 491. See State v. Perrin, 1 Const. Rep. 446; 1 Russell, 210,211.]
(D) [In Sumner v. Buel, 12 Johns. R. 475, it is said by Thompson, C.J. in delivering the opinion of
a majority of the Court, to be “a general rule, that no writing whatever is to be deemed a libel, unless it
reflects upon some particular person. A writing, which inveighs against mankind in general, or against
a particular order of men, is no libel; nor is even indictable; it must descend to particulars and indi
viduals, to make it a libel.”]

{}
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under the denomination of libels, because they tend to destsoy the morality of
public feeling, and to produce many of those crimes which require to be visited

with more severe penalties, 2 Stra. 788. Ante, 46. And treatises against
civil government, or hereditary right in general, are indictable, upon the
same principle with writings which affect individuals.
IV.

What mode of publication will excuse matter otherwise libellous.

It

is certain that no allegation, however false or malicious, contained in articles

of the peace, in answers to interrogatories, in affidavits duly made, or in any
other proceedings in a regular course of justice, will render the party indict
able as a libeller, though the offensive matter may be ordered to be struck out,
with costs, 4 Co. 14. 2 Burr. 807. Hawk. b. 1. c. 73 s. S. 1 Saund. 131,
n. 1; nor can any thing be charged as libellous, which is contained in a peti
| *s?0 J tion *to either house of parliament, however it may affect individuals, 1 Lev. 240.
1 Saund. 132; and the delivering of printed copies of the petition to all the
members, and the necessary exposure of the manuscript to the compositors
and other workmen concerned in printing it, are not indictable offences, 1 Lev.
240.

1 Saund. 133; and the reason of this is manifest, because the courts of

justice and the great council of the state, are the constitutional tribunals to
which grievances should be preferred, and to bring alleged wrongs under their
notice, is to support and not to break the peace; since their discussion puts
an end to the dispute. So no presentment of a grand jury can be libellous,
Moore, 627. (A). And it has been laid down by some of the older writers that
no want ofjurisdiction in the court before which a complaint is preferred, will
take away this protection ; because the mistake on this subject is not to be at
tributed to the error of the party himself, but of his legal adviser, see Hawk.
b. 1. c. 73. s. 8. I Saund. 131, n. 1: but it is contended by Hawkins, that
where it appears from the whole circumstances of the case, that the prosecu
tion is commenced for the mere purpose of libelling, and without any inten
tion to proceed in it, such an abuse and mockery of public justice should not
become a shelter for the guilt which, in reality, they increased, id. ibid. and
cases there cited (B).
If a court martial, after stating in their sentence the acquittal of an officer

against whom a charge has been made, subjoin thereto a declaration of their
opinion that the charge is malicious and groundless, and that the conduct of
the prosecutor in falsely calumniating the accused, is highly injurious to the
service, it is no libel, though the president of the court martial deliver such

sentence and declaration to the Judge Advocate, 6 Esp. Rep. 63. 2 New
Rep. 341.

Though that which is written be ever so injurious to a party, yet, if written
(A) [Remington v. Congdon, 2 Pick. (2d ed.) 314, and notes; Thorn v. Blanchard, 5 Johns. R. 508;
Jarvis v. Hathaway, 3 Johns. R. 180; M'Millan v. Birch, 1 Binn. R. 178 J
(B) [A false compl; int made with express malice, or without probable cause, to a body having com
petent authority to redress the grievance complained of, may be the subject of an actiºn for a libel;—the

guestion of malice isto be determined by the jury. Bodwell v. Osgood, 3 Pick. R. 379. See also, Gray
i. Pentland, 2 Serg. & Rawle, 23; Lewis v. Few, 5 Johns. R. l ; Harris v. Huntington, 2 Tyler, 129;
Thorn v. Bianchard, 5 Johns. R. 508.]
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bona fide, or in confidence, or with a view of investigating a fact in which the Orrence.
party making it is interested, is not a libel (A). Therefore, a letter written
confidentially to persons who employed A. as their solicitor, conveying char
ges injurious to his professional character in the management of certain con
cerns which they entrusted to him, and in which B. the writer of the letter

was likewise interested, was holden not to be a libel, I Campb. 267. So
where an advertisement was published by the defendant at the instigation of
A. the plaintiff's wife, for the purpose of ascertaining whether the plaintiff had
another wife living when he married A., it was held no libel, 4 Esp. 191.
And in a late case it was held, that a petition addressed by a creditor of an
officer in the army to the secretary at war, bona fide, and with a view of ob

taining, through his interference, the payment of a debt due, and containing a
statement of facts which, though derogatory to the officer's character, the cre
ditor believed to be true, is no libel, 5 Barn. & Ald. 642. I Dow. & Ry.
252, S. S.

And these words “The Reverend John Robinson and Mr. James

Robinson, inhabitants of this town, not being persons that the proprietors and
annual subscribers think it proper to associate with, are excluded this room,”
published by posting a paper on which they were written, purporting to be a
regulation of a particular society, are no libel, I Price, 11. But an adver
tisement in a public newspaper strongly reflecting upon the character of an
individual who has been declared a bankrupt, is libellous, although published
with the avowed intention of convening a meeting of creditors for the purpose
of consulting upon the measures proper to be adopted for their own security,
if the legal object might have been attained by means less injurious, 2 Stark.
Rep. 297.
With respect to the publication of proceedings in courts of justice, the result
of the many cases on the subject seems to be, that if the matter published be
of a scandalous, blasphemous, or indecent nature, though indeed it be a true
and correct account of what passed in the court, it is a libellous publication,
and indictable, see 3 B. & A. 167. 1 M. & S. 279; and especially so if the
matter published took place on ex parte proceedings, 3 B. & C. 556. 5 Esp.
123. 2 Campb. 563. 1 B. & A. 379. 4 B. & A. 218. See 3 B. & C.
556, where all the cases on this subject are collected. At all events, it is un
disputed, that the publication of this nature would be libellous if the account be
highly colored or false, 2 Mod. 118, 7 East, 493, or is commented upon
with injurious remarks (B), 3 B. & A. 702. 7 East, 493. 1 B. & A. 379.
2 Campb. 570. 5 Esp. 123, or where the publication is not for the mere pur

pose of publishing the account, but expressly for libelling the party, or for the
vehicle of blasphemy, &c. 3 B. & A. 167. 1 Esp. Rep. 2SS. 1 Saund. 131,
133; and if libellous matter be stated before a magistrate not acting in dis
charge of his ministerial functions, the publication of it in writing cannot be
(A) ſº. Dig. Cr. Ev. 540. So the defendant may show, that the supposed libel was written
bona fide, for the purpose of glying a character of a servant. Pattison v. Jones, 8 Barn. & Cressw.
578; Child v. Affleck, 9 Barn. & Cressw. 403; Weatherstone v. Hawkins, 1 T. R. 110.]

(B) [Commonwealth v. Blanding, 3 Pick. R. 304; State v. Lehre, 2 Const: Rep. 809. 819; Hey
ward v. Cuthbert, 4 M'Cord, 354; Thomas v. Croswell, 7 Johns. R. 264, 272; Flint v. Pike, 4 Barn. &
Cressw. 473; Roberts v. Brown, 10 Bingh. R. 519; Saunders v. Mills, 6 Bingh. R. 213. See Clark v.
Binney, 2 Pick. R. 113 ; Roscoe's Dig. Cr. Ev. 540.]
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justified on the ground of its being a correct report of the proceedings, 3 B. &
C. 24.

V. Who are liable to be punished criminally for a libel, either as composers
or publishers (A). Without a publication of some kind, the offence of libel is
not complete; but in a late *case it was questioned, whether the writing and

composing a libel with an intent to publish, but not followed by publication,
was an indictable offence, 4 B. & A. 95.

3 B. & A. 717; at all events, it

appears that the finding the paper in the handwriting of the defendant is such
prima facie evidence of a publication by him, as to admit the writing to be read
to the jury, from which the jury may infer the publication, according to the cir
cumstances before them, 9 Co. 59.

3 Campb. 210.

5 Burr. 2689; and

though there be no publication, yet the sending a letter to the party himself,
filled with abusive language, is indictable, because it tends to provoke him to
a breach of the peace, in order to revenge the insult he has received (B), 2
Barnard. 102.

Hawk. b. 1. c. 73. s. 11.

11 East, 464, but then, if there

be no publication to a third person, the indictment must allege an intention to
provoke prosecutor to a breach of the peace, 2 Stark. R. 245. It is laid down
by Lord Coke, that to read a libel, or to desire to hear it read, without a previous
knowledge of its malignity, or to repeat, in order to ridicule or censure it in the

hearing of others, is not criminally to publish it, 9 Co. 59, b. and it has been said,
that to repeat a libel in mere jest and merriment, is not an indictable offence,
Moor. 627 : but this may well be disputed; at least, if the mirth be directed
against the object and not the author of the libel, since there is nothing which
tends more to exasperate than ridicule, Hawk. b. 1. c. 73. s. 14. The party
who writes a libel dictated by another, and has discretion to understand its

nature—he who originally procures it to be composed—he who actually com
poses it—he who prints or procures it to be printed—he who publishes or
causes it to be published, all, in short, who assist in framing or in diffusing it,
are implicated in the guilt of the offence, I Salk. 417. Hawk. b. 1. c. 73. s.
10. 2 Campb. 512, but see 3 Campb. 323. If A. sends a manuscript to the
printer of a periodical publication, and does not restrain the printing or pub
lishing of it, and he prints and publishes it in that publication, A. is liable as

the publisher, 5 Dow. 201. But if a libel be stolen, this is no publication,
Hob. 62. And it is no excuse for a printer or publisher (C), that he was ig
norant that he was affording the means of circulating; and even though he is
absent from the office or shop at the time, he will be held criminally liable, 20
St. Tr. 803, and see Cuthell's case, Ersk. Speeches, and Lovell's case, and
3 M. & S. 11, 12, &c. Neither is it any excuse that a similar libel was pub
lished on a former occasion by other persons who were not prosecuted, 5 T.
R. 436.

Modes of

Modes of prosecution. In cases where the libel is directed against the

prosecution.

(A) [Roscoe's Dig. Cr. Ev. 534, et seq., Andres v. Wells, 7 Johns. R. 260.]
(B) [Swindle v. State, 2 Yerger's R. 581; see State v. Avery, 7 Conn. R. 266. Sending a letter
sealed up is no publication, and a letter is always understood to be sealed up, unless it be otherwise ex
pressed. Lyle v. Clayson, l Caines's R. 581. No action will lie without publication, but an indictment
may, id.

ë) th. publisher is cqually responsible with the author, Dexter v. Spear, 4 Mason, 115.]
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christian religion, or be of a blasphemous nature, or against the king or his Mº.;
government, the offender is usually prosecuted by ex officio information in the tion.
King's Bench, filed by the attorney-general : the modes of proceeding in
which case are detailed in the first volume; and it is usual to grant a criminal
information for a libel on a public body of men upon an affidavit stating the

publication by the defendant, though there be no known prosecutor, 2 Bar
nard. 138, 166. 2 Swanst, 503 ; and in a late case, the court granted a cri
minal information against the publisher of a newspaper for a libel reflecting on
the clergy of a particular diocese, and generally upon the church of England,
though no individual prosecutor was named, and though the libellous matter
was not negatived by affidavit, and it was there considered sufficient to state
the publication by the defendant. 1 Dow. & Ry, 197. 5 B. & A. 595, S.
C. When the slander more immediately affects an individual, he may either
prefer a bill of indictment in the usual course, or move for leave to file a cri
minal information in the crown office: but the court will exert a discretionary
power in deciding whether they will thus sanction a prosecution, and will fre
quently deny it where an indictment might well be supported. Thus, where
the application is made a long time after the publication complained of, where
too great strictness would discourage useful investigations, of where the libel
lous matter on an individual is true, an information will not be granted, 1 Stra.

498. Andr. 290; and therefore, where the libel "contains a direct charge, [*872 )
which it lies in the power of the applicant to deny if false, the court will require
a positive affidavit that the charge is unfounded, Dougl. 284. 2 Chit. Rep.
162; but where the person slandered is in a foreign country at a great distance,
so that he cannot make affidavit, where the allegations of the libel go to gene
ral character and not to particular facts, to which it would be absurd to require
a denial, where the imputation is of seditious language in parliament, which
no one can impute, because nothing that passes there is liable to question,
such affidavit will not be required, Dougl. 387. 2 Chit. Rep. 162. Ante, vol.
i. 857; and we have just seen, that this affidavit is not necessary where the
libel is on a public body, 5 B. & A. 595. 1 Dow. & Ry. 197, and cases
there cited.

An indictment seems, however, to be the most easy, as it is the

most constitutional remedy. Every copy of a libel sold by a party is a sepa
rate publication, and therefore subjects him to a distinct prosecution; and
although the defendant be prosecuted by an information filed by the attorney
general as well as by an indictment on the prosecution of a different person
for different copies of the same libel, the court will not restrain the proceed
ings, 1 Chit. Rep. 451. A justice of the peace has authority to issue his
warrant for the arrest of a party charged with having published a libel, and
upon the neglect of the party so arrested to find sureties, may commit him to
prison, there to remain until he be delivered by due course of law, I B. & B.
548. The court of Chancery having no jurisdiction to prevent crimes, except
in the protection of infants, cannot by injunction restrain the publication of a
letter as painful to the feelings of a party, 2 Swanst. Rep. 413. The cases
of injunction against publishers of letters, on the ground of copyright, or other
circumstances, are distinguishable. 2 Swanst. 402. 2 Atk. 342. Amb. 737.

Indictment or information.— Venue. It seems that, in case of a libellous Indictment.
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letter, the venue may be laid either in the county where it was written and put
into the post office, or in that where it was delivered to the party to whom it

was addressed, 1 Campb. 215. 2 Campb. 506. 1 Leach, 143; and it is
now held that where the defendant writes and composes a libel in one
county with an intent to publish it, and afterwards publishes it in another, he
may be indicted in either, 4 B. & A. 95, and see 3 B. & A. 717. A delivery
of a sealed letter inclosing a libel, at a post office in L. is a publication of
the libel there, 4 B. & A. 95. But the post-mark is not sufficient evidence
of a publication in the county whence it is supposed to come, on account of
the possibility of forgery, 1 Campb. 215. Nor is a mere acknowledgment of
the defendant in the county where the venue is laid sufficient to give the court

jurisdiction to determine the charge, 7 East, 68. If, however, a person in
Ireland procure another to publish a libel in Westminster, he may be indict
ed in Middlesex, 7 East, 68. 3 Smith, 97, 99. 1 Esp. Rep. 63. 6 East,
589, 90 (A).
Charge, &c.

Charge, &c. In an indictment for a libel upon a particular individual, his
name should be inserted (B), for if it be stated merely as upon a certain per
son, the proceedings will be invalid. When two persons are guilty of the
publication of a libellous song, by singing at the same time, they may be

joined in the same proceedings, 2 Burr. 983.
[*873 ]

*If the matter written be not in itself prima facie libellous, but requires
some explanatory facts to show it is so, then it is necessary to insert in the
indictment a positive averment of such facts, which is usually and most pro
perly done by a formal inducement; for in setting out a libel of this nature its
libellous meaning cannot be explained by an innuendo of a fact not previously
stated on the record with legal precision and certainty. See 6 East, 427. 6
Tr. R. 691. 4 Co. 17 b. 5 East, 469 (C). Thus, it is erroneous to charge
that the defendant said of another, he burnt my barn, adding, by way of innu
endo, “meaning my barn full of corn,” because this is not an explanation of
what was said before, but an addition to it. 4 Co. 20. a. But had it been
averred in the introduction that the defendant had a barn full of corn, and

[*874 ) that in a conversation respecting that barn the words "were uttered, the in
nuendo would have been good, and by coupling the libel with the inducement,
the sense would have been complete.

Cowp. 684.

Thus also where in an

information for a libel on the justices of Suffolk, it was not stated that the
libel was “of and concerning the justices of Suffolk;” but an innuendo was

introduced, averring that certain orders mentioned in the writing, meant or
ders made by the justices of the peace for the county of Suffolk, the judg
(A) [A libel was published in Rhode Island in a newspaper, that usually circulated in the county of
Bristol, (Massachusetts,) and the number containing the libel was received and circulate in that
county; it was held that this was competent and conclusive evidence of publication there. Common
... v. Blanding, 3 Pick. R. 304.]
(B) [See Rex v. Marsden, 4 Maule & Sel. 164; Clement v. Fisher, 7 Barn. & Cressw. 459; State
v. Neese, 2 Taylor (N. C.) R. 270.]
(C) [Caldwell v. Abbey, Hardin R. 530: Goldstein v. Foss, 6 Barn. & Cressw. 154: S.C. 1 Moore

& Payne, 402: Bloos v. Tobey, 2 Pick. (2d ed.) 327, note; M'Cluny v. Ross, 5 Bºnn. R. 218; Pelton
v. Ward, 3 Caines's R. 76; Thomas v. Croswell, 7 Johns. R. 271 ; 1 Chitty's Pl, (6th Amer. ed. 436 )
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ment was arrested. Sayer, 280. But had the libel been stated to be of and
concerning the justices of Suffolk, or had the libel itself said in any part, that
the order was made by the justices, the proceedings would probably have been
holden valid : for, in Horne Tooke's case, where he was charged in an infor
mation with a libel in publishing, that Americans had been inhumanly murder
ed by the king's troops, which was averred to be “of and concerning his ma
jesty's government and the employment of his troops,” it was moved in ar
rest of judgment that there was no averment or innuendo to show that the
employment of the troops was by the king's authority, but it was holden suffi
cient with reference to the introduction : Cowp. 672. 11 Harg. St. Tr. 291.
So where an information alleged that a libel was published of and concerning
the government, and the libel did not, in express terms, charge the acts to
have been done by the government or its order; the whole of the libel must
be looked at, in order that the court may interpret it in the way in which or
dinary persons would understand it, and judge from the whole tenor of it
whether it be written of and concerning the government; therefore such an
information was held good after verdict, although the record did not contain any
averment of extrinsic facts, in order to show that the libel was written of and
concerning the government : 4 B. & A. 314. So where a libel respected

the management of the navy, and in the introductory part of the indictment the
libel was described as “of and concerning the royal navy of this kingdom
and the government of the said navy.” Though the term navy in the libel was
only explained by the innuendo as “meaning the royal navy of this kingdom,”
the information was holden proper. 5 Harg. St. Tr. 590. A similar deter
mination took place in The King v. Matthews, where the words of the sedi
tious matter were “from the solemnity of the chevalier's birth ; and if heredi
tary right be any recommendation, he has that to plead in his favor;” the in
dictment charged them to have been written “ of and concerning the pretend
er,” and “ of and concerning his right to the crown of Great Britain ; and
the innuendoes on the term “chevalier,” &c. referred to this introductory aver
ment; the charge was regarded as having been specified with sufficient pre
cision. 9 Harg. St. Tr. 682. This inducement is necessary only where the
intent may be mistaken, or where it cannot be collected from the libel itself,
as where the words are spoken ironically, or by way of allusion or infer
ence: Cowp. 679,683. 5 East, 463; and it is both idle and highly censur
able to overload the record with unnecessary matter of inducement, which
Lord Ellenborough observed would seem to proceed on the supposition that
the court had no discernment, and the jury no understanding. Unnecessary
matter of inducement may, however, be rejected as surplusage (A): and see
11 Price, 235.

As the office of an inducement is explanatory, it does not require exact
certainty, Com. Dig. Pleader, C. 31. 13 East Rep. 116. 3 T. R. 346.
8 Bar. & Cres. 2. 1 Chitty on Plead. 260, 4th edit. And in a late case,
where an information for a libel, alleged that the defendant intending to

insinuate and cause it to be believed, that divers liege subjects of the king,

Øſº v. French, 1
ed.

Crompt. & Meeson, 11 ; S.C. 2 Tyrw. 585 ; 1 Chitty's Pl. (6th Amer.

-

Wol. III.

36

874

º:

874 a
INDrct
ment.

PRELIMINARY NOTES.

[Chap. XIV

had been inhumanly cut down, maimed, and killed by certain troops of
our lord the king, unlawfully published a libel of and concerning the govern
ment of this realm, and of and concerning the said troops, and the only
innuendo in the libel was applied to the word dragoons, meaning the said
troops of our said lord the king, and meaning thereby that divers liege sub
jects of our lord the king, had been inhumanly cut down and killed by
the said troops of our said lord the king, it was held in arrest of judgment,
that this was sufficiently certain, without defining what particular troops were
meant, 4 B. & C. 314. and see the cases, supra. And it will suffice, if the
inducement he stated according to its legal effect, 3 J. B. Moore, 674. And
a material averment of inducement of matter of substance, if correct in

substance, will suffice, without proving it precisely as alleged, see 4 B. &
A. 435.

3 B. & C. 2.

2 J. B. Moore, 114.

But if the averment be of

matter of description, then it must be literally proved, 3 B. & C. 4. 113.
138. 1 Chit. Rep. 603; and in general, great care should be taken in stat
ing matter of inducement that it should agree with the facts, and no necessary
averment should be introduced, for if it be not impertinent and foreign to the
cause, a variance would be fatal. Where the party stated by way of induce
ment, that he had duly taken the degree of Doctor of Physic, it was held, he
must prove that he had legally become physician, 8 T. R. 308. 1 Esp. Rep.
437. An information alleged that the king had issued a particular proclama
tion, and also averred, that on occasion of that proclamation, divers addresses
had been presented to his majesty by divers of his subjects, the information
charged the defendant with a publication, with intent to bring the said procla
mation into contempt, but did not refer to the addresses, it was held essential

to prove the fact that such a proclamation was issued, though not that the ad
dresses had been presented, 5 T. R. 436. So in an action for a libel on a
constable, alleged in both counts to have been published, concerning his con
duct in the apprehension of persons stealing a dead body, it was averred in
the first count, what that conduct had been, and it was alleged that he had
carried the dead body to Surgeon’s Hall, the court held it was necessary un
der both counts to prove this introductory allegation, although the plaintiff
needed not to have burthened himself with that proof, 1 Chit. Rep. 603.
Where the plainliff, in an action, had a clear right to sell the whole of a cer
tain interest, which he derived from the defendant, but his right to sell part on
ly was doubtful, and he alleged that he put up his said interest to sell, and
that the defendant published, &c. of and concerning his said interest, it was
held, that the allegation was not supported by proof, that he put up an under
lease of part of the term only, for a grant of an under-lease is not a sale of
any thing, and therefore the proof did not sustain the averment pro tanto, 2
B. & C. 486. Where, however, the matter stated by way of inducement be
wholly impertinent and foreign to the cause, it may be struck out as surplus
age, and a variance would not be fatal, see 1 Chit. on Plead. 4th ed. 271 to
276. 334, and 3 B. & C. 2. 2 D. & R. 624. And if part of the inducement
be proved, it will in, some cases suffice, as where it stated that the party car
ried on two trades, it was held sufficient to prove he carried on one, 3 M. &
S. 369.

1 M. & S. 386.

3 B. & C. 113, and see 4 M. & S. 532. where

it was held, that an introductory averment, that outrages had been committed
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in, and in the neighborhood of N. is divisible, so that it need not be proved
that they were committed in both places. In further elucidation of what mat
ter of inducement must be strictly proved or not, it should be observed, that
in an indictment for a libel, where there are several matters alleged as induce
ment, each bearing upon the libel, and jointly constituting it, the court will
consider, in construing the subsequent averment of the libel, being of and con
cerning such prefatory matter, the degree in which each matter bears upon
the libel, and is essential to it. If the matter referred to by the averment be
material, and affects the charge in such a manner that the omission of it would

º:

alter the character of the libel, either in the degree in which it is charged to be
injurious, or in the degree of guilt, the court will hold it must be strictly proved
as it is charged, and the failure of proof, or the disproof of it, would be fatal,
see Cowp. 72. 1 Chit. Rep. 603. 2 Stark. 510. 4 B. & A. 314. But
where the matters referred to, consist of several particulars, some of which
are material and others not, the court will distinguish between such as are
material, and such as are not, and if any one particular be disproved, to which
the libel is alleged to relate, iſ the charge would remain entire and libellous,
without such proof the court will not consider it to be a variance, see 3 B. &
C. 113. 4 D. & R. 670. S. C. from whence this general rule may be col
lected, that the statement of the libel relating to antecedent matters, ren

ders it necessary to prove only such "antecedent matters as make up an en- [*875 J
tire charge, and are essential to the character of the libel. And see 4 D. &
R. 810. 3 B. & C. 138, S.C. where in an action by an attorney for a libel,
it was averred it was of and concerning him generally, and of and concerning
him in his business, and the libel was actionable, without reference to him in

his business; it was held not necessary to prove the latter reference.
The indictment ought to show the defendant’s malicious intent, but it is not
necessary to use the term maliciously, for the word falsely or wrongfully,
seems sufficient, see 1 Saund. 242, a. n. 2.

1 East, 563.

1 T. R. 545.

The term “malicious,” is introduced in the definition by Hawk. b. 1. c. 73.
s. 1; but in this case, as in murder, and many others, the malice is rather a
legal inference from the crime (A), than one of its constituent parts, Gilb.
Cases L. & E. 190, 1, 2; and see 2 Barn. & Cres. 257. Ante, 867, 8, as
to malice. Where the libel is alleged to have been published with two inten
tions, it will still suffice, though one be proved, 3Stark. 35. Where there has
been no publication of the libel to the third person, or the publication cannot
be proved, and the libel has been sent to the prosecutor himself, it is ne
cessary that the indictment should state that the paper was written or sent to
the party libelled, with the intent to provoke him to a breach of the peace, see
2 Stark. 245; and if sent to the wife, the indictment should then allege, that
the defendant did so with intent to disturb the domestic harmony of the par

ties, Id. ibid. [Ante, 871, note.]
(A) [The malicious intent charged in an indictment for a libel, where the truth of the facts contain
ed in the libel is not admitted in evidence, is an inference of law. Commonwealth v. Blanding, 3 Pick.
R. 304. See Root v. King, 7 Cowen, 613; Dexter v. Spear, 4 Mason R. 115. The burden of proving
from which malice is to be inferred lies on the plaintiff. Gray v. Pentland, 4 Serg. & Rawle,

º
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There is no occasion to allege that the offence was committed with force
and arms, since the publication of a libel is not a breach of the peace, but

only tends to produce it, 7 T. R. 4. The indictment ought also to show a
publication, see 2 Hen. Bla. Rep. 1637. 1 Saund. 242, n. 1. ; but the word
“published,” is not absolutely necessary, and the words “printed, or caused to
be printed,” are sufficient, id. Sed vide S Mod. 338. Ante, vol. i. 236. So
is a statement that the defendant “published, or caused to be published,” sem

ble, 3 Mod. 328. Win. Abr. tit. Libel, E. pl. 4. When there is any evidence
of the fact, it is usual to insert a count, stating that the defendant composed
the libel, but an indictment charging that the defendant composed, printed,

and published a libel, is supported by proof of a publication only, ante, vol. i.
251. 296.

2 Campb. 584.

It should be stated that the libel was of and concerning the prosecutor, 4
M. & S. 164. 7 Mod.400.

4 B. & A. 314 ; and in an indictment for a libel

against W. S. omitting to allege that the defendant published it “of and con
cerning W. S.” it was held, that such omission was not supplied by its being
alleged in the introductory part, “that the defendant, intending to vilify W. S.
he having been mayor of, &c. and to cause it to be believed, that as such may
or, he had practised corruption, and been guilty of abuse in respect to grant
ing a licence to retail beer, &c.” and concluding, “to the injury and disgrace
of W. S. &c. although the innuendoes pointed the different parts of the libel
to W. S. and J. L. and to the granting the licence, 4 M. & S. 164 (A). But
this statement does not appear necessary, where the libel is stated to have been

addressed to the plaintiff, and written in the second person, “You,” &c. 1
Saund. 242, a. n. 3.

Cro. J. 231.

So whenever an inducement of extrinsic

matter is necessary to constitute the matter libellous, it is necessary to aver
that the libel was of and concerning such matter, 8 East, 427. 1 Saund. 242,
3, n. 3, 4; when not, see Lord Raym. 1480.

2 Lev. 62.

Cro. Car. 270.

As to how far the averment of the libel, being of and concerning the prece
ding inducements, is divisible and will sustain the indictment, though part on
ly be proved, see ante, 874, 5,
The very words themselves of the libel should be set out, in order that the
court may see whether it be a libel or not, stating that the defendant publish
ed of the plaintiff, a false and malicious libel, purporting thereby that the
plaintiff’s beer was of a bad quality, and deficient in measure, whereby he

was injured in his credit and business, is bad, 1 Marsh. 522. 6 Taunt. 169.
S. C.

3 M. & S. 110.

3 D. & R. 519; and it is not sufficient to state

that the libel contains in substance the matters following, 3 B. & A. 503. 3
M. & S. 115, or that the libel was to the effect following, 2 Salk. 417. 600.

11 Mod. 78. 84.95 (B). If the libel be written in a foreign language, the

sº
).

[See also Clement v. Fisher, 7 Barn. & Cressw. 459; State v. Meese, 2 Taylor's (N. C.) R.

(B) [Commonwealth v. Sweney, 10 Serg. & Rawle, 173; State v. Walsh, 2 M'Cord's R. 248. But in
Massachusetts, in an action of slander, the plaintiff may set forth in his declaration either the words spo

ken, or the substance of them. Whiting v. Smith, 13 Pick. R. 364. Contra in Pennsylvania, Yundt v.

Yundt, 12 Serg & Rawle,427. See also, Fox v. Wanderbeck, 5 Cowen, 513; Miller v. Miller, 8 Johns. R.
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original should first be set forth, and then the translation, 6 T. R. 162. 1 º:
Saund. 242. Ante, vol. ii. 52. n. (A). It is not necessary to set forth the
whole of the papers in which the libellous matter is contained, but those parts
may be selected which are most offensive, 2 Salk. 417, and the indictment
may state the publication of the libel inter alia, Win. Abr. tit. Libel, E. pl. 1;
but then the part omitted must not by its contents alter the sense of that
which is set forth, Cro. Jac. 47. And where a libellous paragraph as proved,
contained two references, by which it appeared to be in fact the language of
a third person, speaking of the plaintiff’s conduct, and the declaration de
scribed the libel as the assertion of the defendant himself, it was held, that

these omissions altered the sense of the remainder, and that the variance was
fatal, 5 B. & A. 615.

1 D. & R. 230. S. C.; and see 13 East, 554.

And

if parts only of a libel be set forth, those which are separated by interven
ing matter, ought not to be set forth as if they were continuous, but should
be stated in a certain part, of which said libel was and is contained, &c. and
“in a certain other part ofthe said libel, there was and is contained,” &c. set
ting forth the words respectively charged as criminal, 1 Campb. 353. It is
dangerous to set out more of the libel than is absolutely necessary, as the
whole of it must be proved as laid, and any material variance in setting out
the libel will be fatal, if it alter the sense, 1 Campb. 352. 1 Leach, 145. 133.
Dougl. 193, 194, Ante, vol. i. 293, 4, 5; and see ante, vol. ii. 309. as to
what is a variance in an indictment for perjury. Thus where the word “not”
was inserted for “nor,” 2 Salk. 660.

3 Salk. 224.

2 Marsh. 98.

“Wil

liam” for “Win” has been held a fatal variance, 3 Stark. on Evid. App. to p.
859. Evidence of the words “you are a broken-down justice,” does not sup
port an indictment for speaking of a magistrate, the words “he is a broken

down justice,” 4 T. R. 217; and see 2 B. & A. 756. On the other hand,
the addition, omission, or mis-spelling of a word, unless it alters the sense,
will not be material, 2 Marsh. 100 (B).
In the next place, where the matter written be not in itself obviously libellous,
it is necessary to render it so, by explaining its real meaning by an innuendo.
We have already seen what is the nature and office of an inducement; that
of an innuendo is to explain the defendant's meaning by reference to such in
ducement, or matter previously expressed in the proceedings (C). It is nec
essary only where the intent may be mistaken, or where it cannot be collected
from the libel itself, Cowp. 679. 683. 5 East, 463. It is necessary where
the words of the writing are general, ironical, or written by way of allusion or
inference, so that in order to show its offensive meaning, it connects the writ
75; M'Connell v. M'Coy, 7 Serg. & Rawle, 223; Olmstead v. Miller, 1 Wendell, 506; Wormouth e.
3 Wendell, 394; Atkinson v. Hartley, 1 M'Cord, 203; Kennedy v. Lowrey, 1 Binn. R. 393,

§".

(A) [Wormouth v. Cramer, 3 Wendell, 394, and also it should be averred, that the words were un
derstood by those who heard them, id. A witness may, it seems, be asked how others understood the
libel. Beardsley v. Maynard, 4 Wººl
(B) [See Harris v. Lawrence, 1 Tyler's R. 1565, Otis v. Chipman, 2 Tyler's R. 148 ; State v. Coſ
2Taylor (N. C.) R. 272; Walsh v. State, 2 M'Cord, 248; Calhoun v. M'Means, 1 Nott & M'Cord,

º

( ) [Bloss v. Tobey, 2 Pick. (2d ...}. note; Goodrich v. Wolcott, 3 Cowen, 236; Stow v. Con
yerse, 4 Conn. R. 18; Van Vetchen v. Hopkins, 5 Johns. R. 220; Shely v. Biggs, 2 Harr. & Johns. 363;
Shaffer v. Kinizer, i Binn. R. 337, $42.j

875 b
IN pict

PRELIMINARY NOTES.

[Chap. XIV.

ing with some facts or associations not expressed in words, but which they

nient.

necessarily present to the mind; in this case an explanation must be put up
on the record, because the jury can take cognizance of nothing but what is
there stated with legal precision, Cowp. 683. This certainly is the object of
an innuendo, to mark out with the utmost distinctness. It is only explanatory
of matter already expressed, which it applies to the part that is ambiguous, but
it neither alters nor enlarges the sense of previous averments, 2 Salk. 513.
1 Saund. 243, n. 4. Not only is it unable to create that which did not exist,
but it cannot render that certain which before, in the inducement or the libel
itself, was doubtful, ante, 873. 5 East, 469. Its simple object is to reduce
a natural to a legal certainty; it signifies no more than id est or scilicet, that
such a person means a particular person, or such a thing a particular thing,
and must have precedent matter to which it refers, 4 Co. 17 b. Every thing,
therefore, as we have already seen, intended to be thus alluded to, must be
stated previous to the innuendo, which is, to apply it to the matter charged
as libellous. The instances before put relative to the office of an inducement,
will be here applicable, ante, 873. But whenever the innuendo is erroneous,
in consequence of its going beyond its office, if the libel be clear to a common
intent without it, the defective part may be rejected as surplusage, 6 East,95.
8 East, 427. Cro. Car. 512. Cowp. 275. 5 East, 463, but care should be
taken not to insert more innuendoes than are absolutely necessary, for the prac
tice of overloading the record with innuendoes, to explain facts which need no
explanation, is censurable ; and Lord Ellenborough said, that such practice
seemed to proceed on the supposition that the court had no discernment, and
the jury no understanding, and an innuendo may sometimes be injurious by
narrowing and limiting the prosecutor's case in proof, 3 Campb. 461. 7
Price, 544.
Evidence.

Evidence. We have already seen what is necessary to constitute a libel,
and proof must be adduced accordingly. Before the prosecutor can be admit
ed to read the paper charged as libellous, he must give some prima facia evi
dence of a publication by the defendant. This may be either positive in itself,
or be inferred from facts which are not conclusive (A). Proof of the defend
ant's having himself taken a part in a procession, carrying the effigy of the party
injured, to render him ridiculous; that he distributed the libel himself, or that
he maliciously read or sung the offensive matter in the presence of others, is
evidence of the former kind, and establishes a publication which cannot be
repelled, 5 Co. 125 b. Moor. 813. 9 Rep. 59 b. Evidence of the latter
kind is, where the paper is shown to be in the hand-writing of the defendant,
for though this may not amount to direct proof of a publication, it will suffice
to throw on him the burthen of proving the negative, 1 Ld. Raym. 417. 4
Esp. Rep. 248; see also cases, ante, 871. The important question respect
ing the nature and degree of proof, that a particular writing is in the hand of
an individual, will be found discussed in vol. 1.880, &c.

The mere printing

of a libel is also prima facia evidence of a publication, Bla. Rep. 1037, and
(A) [Roscoe's Dig. Cr. Ev. 529 et seq.; 2 Stark. Ev. (new ed.) 452—459; Respublica v. Davis, 3
Yeates' R. 128. See Southwick v. Stevens, 10 Johns. R. 442.]
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so is the mere possession of a libel which has been published, see cases in 2 Evidence.
Stark. on Evid. 849. If the letter containing the libel be written by the de
fendant to the plaintiff, proof that the defendant knew that letters sent to the

plaintiff were usually opened by his clerk, is evidence to go to a jury, that the
letter was read by a third person, which would amount to a publication, 2
Stark. Rep. 63. In action for a libel contained in a letter, proof that it was
written by the defendant's daughter, who was authorized to make out his bills,
and write his general letters, is not sufficient, unless it can be shown that such

libel was written with the knowledge of, or by the procurement of, the defend

ant: neither can the daughter be called as a witness to prove by whose direc
tion such letter was written, l J. B. Moore, 477.

Where the indictment is

against a bookseller, for vending and publishing, it will be sufficient for the
prosecutor to establish, that the work was published at the shop of the party
accused, and it will lie on him to show, if he can, that they were sent there with
out his knowledge, by accident or collusion ; if, indeed, such a defence would
at all avail him, 5 Burr. 2686; and see Cuthell's case, 5 Erskine's Speeches,
2 Sess. Ca. 33.

Hawk. b. 1. c. 73. s. 10; and see also, cases in 2 Stark. on

Evid. 850. Where the libel is printed in a newspaper, proof that the defend
ant gave a bond to the Stamp office for the duties on the advertisements and

stamps, and had occasionally applied there respecting the duties, is presump
tive evidence that he is the proprietor, and as such, liable to answer for the
contents of the paper which he has power to control, 4 T. R. 126; and see evi
dence, 38 Geo. 3. c. 78. s. 11. 3 Campb.99. Where a reporter to a public
newspaper proved that he had given a written statement to the editor of the news
paper, the contents of which had been communicated by the defendant for the

purpose of such publication, and that the newspaper then produced was exactly
the same with the exception of one or two slight alterations, not affecting the
case, it was held, that what the reporter published, in consequence of what
passed with the defendant, might be considered as published by the defendant,

but that the newspaper could not be read in evidence, without producing the
written account delivered by the witness to the editor, 1 Ry. & Moo. N. P. C.
157. The delivery of a newspaper to the officer at the stamp office is a suffi

cient publication. 4 B. & C. 35. Evidence of authorship may be given by
the printer, if he swears that he received the manuscript from the defendant,
and redelivered it to him, but if he merely delivered it to a servant of his own,
who gave it to one of the defendants, the proof will not suffice to charge the
party as composer, Peake's N. P. 75.

*Some evidence is necessary to show that the publication was in the county [ "876 )
where the venue is laid (A). An affidavit made and signed by the printer and
publisher, and proprietor of a newspaper, as required by stat. 38 Geo. 3. c.
78, which affidavit contains the names of the parties, the place where the pa
per was printed, and the title of it, together with the production of a newspa
per, tallying in every respect with the description of it in the affidavit, is not
only evidence of that act but is also evidence of its publication in the county
where the printing of it is described to be, and this upon the trial of an infor
(A) [2 Stark. Ev. (new ed.) 455,456; see Commonwealth v. Blanding, 3 Pick. R. 304.]
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Evidence, mation for a libel contained in such newspaper, 10 East, 94. In a late case
in an information for publishing a libel, contained in a letter, in the county of
L., from which it was dated, and the defendant was seen there on the day of

the date and following day, and the letter was enclosed in an envelope and re
ceived in the county of M. open, accompanied with written directions for

publication, as expressed in the envelope; it was questioned whether this was
evidence to go to a jury of a publication in L. 3 B. & A. 717. But it was
afterwards held, on such inſormation for composing and publishing a libel in
the county of L., upon its being proved that the defendant on the 22d of Au
gust wrote the libel there, and that he was seen there on that and the follow
ing day, and that on the 24th of the same month the libel was delivered in the
county of M. by A. to B., inclosed in an envelope, addressed to A., contain
ing written directions to him to forward the libel to B, by whom it was sub
sequently published in M., and the envelope was open, and it was not proved
that there was any trace of a seal or post-mark on it, and A. was not
called on the trial as a witness by either party, nor was it proved, that he
was a resident or had been about that time in L. that this was evidence on

which the jury might presume that the libel was delivered open to A. in

the county of L. 4 B. & A. 95. Where the publisher of a public register
receives an anonymous letter tendering certain political information on Irish
affairs, and requiring to know to whom his letters should be directed, to
which an answer is returned in the register, after which he receives two
letters in the same hand-writing of the defendant, the previous letter having
been destroyed, it was considered that this was sufficient ground for the court
to have the letters read, and the letters themselves containing expressions of
the writer indicative of his having sent them to the publisher of the register
in Middlesex, for the purpose of publication; the whole proof was consider
ed evidence sufficient for the jury to find a publication by the procurement
of the defendant in Middlesex, 7 East, 65.

This is all the evidence that the prosecutor generally adduces, unless the
paper is libellous only with reference to circumstances which it is necessary
for the jury to hear from witnesses, to show and explain the libellous tendency
of the publication; but even here it must be observed that the statement of
facts on the face of the libel is an admission of the facts so stated, and need

no proof, 11 Price, 285; as if the libel assume that the prosecutor possesses
a particular character, or fills the situation or office in which he is defamed,

the fact is admitted, 4 T. R. 366. 4 M. & S. 548. We have already seen
what prefatory averments need be proved (A) (ante, 873 to 875,) and how
far malice is essential to the support of the indictment, and what is sufficient
proof of it, ante, 875. And if a libel is alleged in an indictment to have

been published with intent to defame certain magistrates, and also to bring
the administration of justice into contempt, it is sufficient to prove a publica
tion with either of those intentions, 3 Stark. Rep. 35.
Where the defendant having exhibited a libellous paper, refuses on the trial
(A) [Roscoe's Dig. Cr. Ev. 528.]
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to produce it after notice for that purpose, parol evidence may be given of its Evidence.
contents, even in case of treason, 2 T. R. 201. 6 Harg. St. Tr. Ante, vol.
i. 287, 8. And a newspaper may be given in evidence, though it is not one
of the copies published, and though it is unstamped at the time of trial,
Peake's N. P. 75. If the libel be printed in a newspaper, from a written

.

statement given to one of the editor's reporters, and the indictment be for

publishing it in the newspaper, the written statement should be produced, 1
Ry. & Mo. N. P. C. 157.

If a letter of the defendant is read, which refers

to an account of the transactions the libel relates to, which has appeared in a
newspaper, that newspaper may be given in evidence, 1 Carr. N. P. C. 296.
Depositions taken before a magistrate, are not evidence under 1 & 2 Ph. &

M. c. 13. 2 & 3 Ph. & M. c. 10, because those provisions extended only
to cases of felony, 3 Mod. 163. And though an extrajudicial confession
may be given in evidence, the defendant is entitled to have the whole read,
that he may have the benefit of such part as is in his favor, id. ib. And he
will be permitted to read an extract from the same paper, on the same sub
ject with the alleged libel, though at a distance from it, in order to explain the
design with which the latter was written, 2 Campb. 398. 31 How. St. Tr.
340. 1 Ry. & Moody, 1.12; but if he confess himself the author of a
paper, errors of the press, and small variations excepted, the court will re
ceive the declaration in evidence, and compel him to show what the differ
ences are to which he alluded (A).

When the indictment avers that ad

dresses were presented to the king, the Gazette may be given in evidence to
show that the statement is accurate, 5 T. R. 536.

We have before seen

what will be a variance in setting forth the libel, ante, 875, a, b,
Trial. For a long time it was warmly contested who were the proper Trial.
..judges of the libellous character of the matter charged, the court or the jury
(B). Cases there unquestionably are in the earliest times in which the crim
inality of the deſendant has been left entirely to the jury, with proper directions
from the judge, as in the case of murder, where the nicest questions of law are
often involved, as to the degree of the prisoner's guilt, 3 Harg. St. Tr. 35;
and see 1 Erskine's Speeches. But it was repeatedly held, by Lords Ray
mond, Mansfield, and Kenyon, that the jury had no question submitted to them
but the fact of writing, printing or publishing, and the truth of the innuendoes

inserted in the proceedings: if they believed "these, they were to find the de- [*877 l
fendant guilty; so that with the guilt or innocence of the party they had no
concern, 1 Barnard. 304, 5, 6. 9 Harg. St. Tr. 255, 3 T. R. 428, and in
notes. 5 Burr. 2661, 1 Erskine's Speeches. This strange anomaly was
so ably exposed to Mr. Erskine, in the case of the Dean of St. Asaph, that,
in consequence of his exertions, the 32 Geo. 3. c. 60, has entirely done it
away. That statute is intituled, “An act to remove doubts respecting the func
tions of juries in case of libel;” and after reciting that “doubts have arisen,
(A) [An admission of being the publisher of a periodical work cannot be extended beyond the date
N

of such admission. M'Leod v. Wakley, 3 Carr. & Payne, 311.]

(B) [In prosecutions for libel in South Carolina the intention with which the pub ication was made,
as well as the fact of publication and truth of the innuendoes, is involved in the general issue, and
the jury determine the whole case, law as well as fact. State v. Allen, l M'Cord, 525.]
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whether on the trial of an indictment, or information for making or publishing

any libel where an issue or issues are joined between the king and the defend
ant or defendants, on the plea of not guilty pleaded, it be competent to the jury

impannelled to try the same, to give their verdict on the whole matter in issue,”
proceeds to declare and enact, “that on every such trial, the jury sworn may
give a general verdict of guilty or not guilty, upon the whole matter put in issue
upon such indictment or information; and shall not be required or directed by
the court or judge before whom such indictment or information shall be tried,
to find the defendant or defendants guilty, merely on the proof of the publica

tion by such defendant or defendants, of the paper charged to be a libel, and
of the sense ascribed to the same in such indictment or information.”

But it

is provided, that the court shall direct the jury according to their discretion, as
in other criminal cases; that the jury shall have the same liberty as in other
offences of finding a special verdict, and the defendant the same right of
moving in arrest of judgment, which was allowed him before the passing of
the statute.

Mr. Starkie, in his valuable Treatise on Evidence, has the fol

lowing observation on the effect of this statute :—Whether a particular publi
cation be so far noxious in its bearing and tendencies, as to amount in the
abstract to a libel, is a pure question of law, just as much as it is a question
of law, what will constitute an assault. If the publication, in consideration of
law be libellous, then it is a question of fact for the jury, whether it was wil
fully and maliciously published, subject, however, to the ordinary presump
tion of law, that in the absence of proof to the contrary, a man intends that
which is the natural consequence of the means which he employs, it follows,
that neither the jury nor the parties have a right to expect from the court any
specific and direct opinion upon the whole of the case, or any other than that
which is ordinarily given at the discretion of the court, to the jury in parallel
cases, with respect to the verdict which they ought to find in point of law as
dependent and contingent upon their conclusions, in point of fact, drawn
from the alleged libel itself, and all the circumstances of the case, as to the
meaning, motives, and intention of the defendant, Stark. on Evid. part iv.
882; and see 5 T. R. 436. 4 B. & A. 95. 1 Saund. 132, b. note (k).
Judgment.

Thejudgment is in the discretion of the court as in case of most other misde
meanors: it usually consists of fine, imprisonment, and the finding sureties to
keep the peace after the defendant is set at liberty. To these, in case of blas
phemy and sedition, before the passing of the late act, 56 Geo. 3. c. 138, the
pillory was sometimes added, 5 Co. 125. b. In a late case a defendant was
allowed to prove that he had stopped the sale of a libellous publication, with a
view to mitigation of punishment in case of conviction, and to avoid the ex
pense of bringing the fact before the court by affidavit, Rex v. Hone, Guild
hall, Hilary Term, 1817.
-

By the 60 Geo. 3. and I Geo. 4. c. 8, intitled, An act for the more effect
ual prevention and punishment of blasphemous and seditious libels, it is

enacted, that in every case in which any verdict or judgment by default, shall
be had against any person tending to bring into hatred and contempt the per
son of his majesty, his heirs or successors, or the regent, or the government

Chap. XIV.]

RELATIVE TO

LIBEL8.

877 a

and constitution of the United Kingdom, as by law established, or either house Judament.

of parliament, or to excite his majesty's subjects to attempt the alteration of
any matter in church or state, as by law established, otherwise than by lawful
means, the judge or court before whom, or in which such verdicts shall have

been given, or the court in which such judgment by default shall be had, shall

make order for seizure, and carrying away and detaining in safe custody as di
rected in such order, all copies of the libel being in possession of the defendant,
or other person named in the order, for his use, evidence on oath having been

previously given to the satisfaction of such court or judge, that such copy or
copies are in the possession of such other person to the use of defendant; in

either of which cases any justice, constable, or peace officer, acting under
such order, or person, acting in aid of such justice, &c. may search for any
such copies in any house, building, or other place soever, belonging to the de
fendant, or other person so named, in whose possession any such copies be
longing to defendant are ; and in case admission is refused, or not obtained

within a reasonable time after first demanded, may enter such house by force,
by day, &c. and carry away the copies there found, and detain same in safe
custody till restored under this act, or disposed of according to further order
made therein, sect. 1. Section 2, enacts, That if judgment is arrested or
reversed, after entry on writ of error, all copies so seized, shall be forthwith
returned free of expense, and without payment of fees; and where final
judgment is entered on the verdict so found against the defendant, all copies
so seized shall be disposed of as the court directs. The 3d section re
lates to the power of the court of Justiciary in Scotland, in seizing copies of

editions or blasphemous libels. By the 4th section, it is enacted, That every
person legally convicted of having, after 20th December, 1819, composed,
printed, or published, any blasphemous or seditious libel as aforesaid,
and shall, after such conviction, offend a second time, and is thereof legally
convicted before any commission of oyer and terminer, or gaol delivery,
or in K. B., such person may, on such second conviction, be adjudged, at the
discretion of the court, either to suffer such punishment as may now by law be
inflicted in cases of high misdemeanor, or to be banished from the United

Kingdom, and all other parts of his majesty's dominions, for such term of
years as the court shall order.

And by the 5th section, in case any person

so sentenced or ordered to be banished as above, shall not depart from the

United Kingdom within thirty days after pronouncing such sentence or order
as aforesaid, for the purpose of going into such banishment as above, his ma
jesty may convey such person to such parts out of his majesty's dominions,
as his majesty, by and with the advice of his privy counsel shall direct. The
6th section relates to the punishment of convicts found at large before the ex
piration of the term of transportation. By the 7th section, the clerks of assize
and of the peace, or other officer of the court, having custody of the records
where any offenders have been convicted of having composed, printed, or pub
lished, any blasphemous or seditious libel, shall, on the request of the prose
cutor, on his majesty's behalf, make out and give a certificate in writing,

signed by him, containing the substance only (omitting the formal part), of
every indictment and conviction of such offender to the justices of assize, as

in pl. 12, where such offender is indicted for any second offence, of composing,
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&c. any such libel, for which certificate 6s. 8d. and no more, shall be paid
and which shall be sufficient proof of the conviction of such offender. The
8th section relates to actions, &c. brought against persons for things done
under the act. The 10th section relates to the punishment of offenders in
Scotland.

—º-

INDICTMENTS, &c. FOR LIBELS.
For a libel

That C. D. late of, &c. not having the fear of God before his eyes, but be
ing moved by the instigation of the devil, and falsely and maliciously contriv
ing and intending to bring our said lord the king into hatred and infamy,
amongst his subjects, and to move sedition amongst the subjects of our said
I •87s I lord the *king, did, on, &c. with force and arms, at, &c. aforesaid, falsely,
seditiously, and maliciously write and publish, and cause to be written and
published, a certain false, seditious, and scandalous libel, entitled, &c. in
which said libel are contained, among other things, divers false, seditious,
scandalous, and malicious matters, according to the tenor following, to wit,
[here set out libellous matter, with innuendoes], and, in another part of the

on the king
(o).

same libel, are contained divers other false, seditious, scandalous, and mali

cious matter, according to the tenor following, [here set out the other libel
lous matter, with proper innuendoes], to the evil example, &c. and against
the peace, &c.
At com
mon law

for a libel

upon the
judges of
K. B. in
their offi
cial charac

[Commencement of information as ante, G.] That in IIilary term, in the
twenty-second year, &c. in the court of our said lord the king, before the king
himself, at W. the right honorable William, Earl of Mansfield, then and there
being chief justice of the said court, and present therein, one John Hill was

brought into the said court in custody of the keeper of his majesty's gaol at
W. in the county of S. by virtue of his majesty's writ of habeas corpus, before
º §.
that time issued out of that court for that purpose; and the said keeper did
and influ
ence a jury then and there certify to the said court of our said lord the king, before the
on indict

ter, tend
ing to preju

ment for

king himself, that he the said J. H. on, &c. was committed unto the cus

murder (p).

tody of B. S. esquire, sheriff, and of him the said keeper, by virtue of a war
rant under the hand and seal of G. H. gentleman, coroner for the borough of
P. in the said county, by which warrant he the said J. H. was committed as
being, by an inquisition of twelve good and lawful men of the liberties of the

said borough of P. duly taken before him as coroner for the said borough,

found guilty of feloniously and wilfully killing and murdering one P. L. at, &c.
within the said liberties, on, &c. then last past; and the said attorney-general,
for, &c. giveth, &c. that upon reading the depositions taken before the said
G. H. coroner for the said borough of P. of the body of the said P. L.; and
upon reading the affidavits, and hearing of counsel on both sides, it was then

and there ordered by the said court of our said lord the king, before the king
(o) See. similar precedent, Williams, J. Libel.

º ii. 94 to 101, and general note, ante, 866
o 377,

(p) See precedent, 4 Wentw. 414, and general

notes, ante, 866 to 877,
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himself, at W. that he the said J. H. having then in the said court given a re
cognizance for his personal appearance at the then next assizes and general
gaol delivery, to be holden in and for the said county of S. should be dis
charged out of the custody of the said keeper, on the account aforesaid; and
the said attorney-general, of, &c. for, &c. giveth, &c. that L. K. of, &c. in,
&c. printer, well knowing the premises, being a person of a depraved and
wicked mind, and of *a malicious temper and disposition, disregarding and [*879 J
despising the laws of this realm, and most unlawfully, wickedly, maliciously,
and deliberately devising, contriving, and intending to traduce, vilify, and bring
into contempt and detestation, the judges of the said court of our said lord the
king, before the king himself, and particularly the said W. Earl of Mansfield,
chief justice of the said court, and to insinuate, and as far as in him the said
L. K. lay, to cause it to be believed, that the judges of the said court of our
said lord the king, before the king himself, and particularly the said W. Earl
of M. so being such justice, had acted arbitrarily, partially, and corruptly, in
admitting the said J. H. to bail as aforesaid, and had done that which by law
they were not warranted to do; and further most unlawfully, &c. devising, &c.
the minds of the jurors who should be returned and impannelled for the trial
of the said J. H. at the said then next assizes and general gaol delivery, to be
holden in and for the said county of S. against the said J. H. and unjustly and
wickedly to cause the said jurors to find the said J. H. guilty of the crime of
murder, in killing the said P. L. aforesaid, that is to say, on, &c. in the twen
ty-second year, &c. with force and arms, at, &c. in, &c. most unlawfully,
wickedly, and maliciously, did print and publish, and cause and procure to be
printed and published, in a certain newspaper, entitled The Hampshire Chron
icle, printed by L. Kent and W. Mowbray, Portsmouth, Number 181, Mon
day, March 4, 1782, of and concerning the said admission to bail, of the said

J. H. as aſoresaid, and of and concerning the judges of the court of our said
lord the king, before the king himself, and of and concerning the said W.
Earl of M. so being such chief justice as aforesaid, in his office of chief jus
tice as aforesaid, and also of and concerning the said J. H. a certain false,
wicked, scandalous, infamous, and malicious libel, in the form of a letter, ac

cording to the tenor following, that is to say, &c. &c. [recite the letter] to the
great scandal, infamy, and disgrace of the judges of the said court of our said
lord the king, before the king himself, and particularly of the said W. earl of
M. so being such chief justice as aforesaid, in manifest perversion and viola
tion of the laws of this realm, and the evil and pernicious example of all
others, and against the peace of our said lord the king, his crown and dignity.
And the said attorney-general of, &c. for, &c. giveth, &c. that in Hilary term, Second
count.

in the twenty-second year, &c. in the court of our said lord the king, before
the king himself, at W., J. H. was by the said court delivered to bail, (the said
W. earl of M. then and there being chief justice of the said court, and presid
ing therein,) upon a writ of *habeas corpus ad subjiciendum, for his personal [•880 J
appearance at the next assizes and general gaol delivery to be holden at W. in

and for the county of S. to answer all such matters and things as on his ma
jesty's behalf should then and there be objected against him, and not to depart
the court without leave, the said J. H. before such delivery to bail, having

been in the custody of the keeper of his majesty's gaol at W. in the said county

880
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of S. by which the said J. H. was committed as being by an inquisition of
twelve good and lawful men of the said borough, found guilty of the wilful
murder of P. L. And the said attorney-general, of, &c. for, & c. giveth, &c.
that the said L. K. well knowing the premises last aforesaid, but being such
person as aforesaid, and most unlawfully, &c. devising, &c. to traduce, vilify,
and bring into contempt and detestation, the right honorable W. earl of M.
chief justice of our lord the king, assigned to hold pleas before the king himself,
to insinuate, and as much as in him the said L. K. lay, to cause it to be be
lieved, that the said W. earl of M. so being such chief justice as last aforesaid,
had acted arbitrarily, &c. in consenting to admit the said J. H. to bail as
aforesaid, and had done that which by law he was not warranted to do, after
wards, that is to say, on, &c. in the twenty-second year aforesaid, with force
and arms, at, &c. in, &c. most unlawfully, &c. did publish, and cause and
procure to be published, in a certain newspaper called The Hampshire
Chronicle, No. 181, Monday, March 4, 1782, a certain other false, &c.
libel, in which said last-mentioned libel, of and concerning the said W.
earl of M. in his office of chief justice as last aforesaid, are contained
divers false, &c. matters, that is to say, in one part thereof, according to
the tenor following, to wit, &c. &c. &c. to the great scandal, &c. as be
Third count. fore.
And the said attorney-general, of, &c., for, &c. giveth, &c. that on
Tuesday next after the Purification of the blessed Virgin Mary, in Hila
ry term, in the twenty-second year, &c. J. H. being brought into the
said court, in custody of the keeper of his majesty's gaol at W. in the coun
ty of S. by virtue of his majesty's writ of habeas corpus, for that purpose is
sued out of the said court, the said keeper did certify to the said court of our
said lord the king, before the king himself, that he the said J. H. on, &c. was
committed into the custody of B. S. esquire, sheriff, and of him the said keep
er, by virtue of a warrant under the hand and seal of G. H. gentleman, coro
ner for the borough of P. in the said county, by which warrant, he the said J.
H. was committed as being, by an inquisition of twelve good and lawful men,
of the liberty of the said borough of P. duly taken before him as coroner for
the said borough, found guilty of feloniously and wilfully killing and murdering
[*881 J one P. L. at, &c. within the said liberties, on, &c. And the *said attorney

general, of, &c. for, &c. giveth, &c. that he the said J. H. was then and
there by the said court of our said lord the king, before the king himself, de
livered to bail for his personal appearance at the then next assizes and gener
al gaol delivery to be held at W., in and for the said county of S. to answer
all such matters and things as on his majesty's behalf should then and there

be objected against him ; and the said attorney-general, of, &c. for, &c. giv
eth, &c. that the said L. K. being such person as aforesaid, and most unlaw
fully, &c. devising, &c. to influence and prejudice the minds of the jurors, who
should be returned and impannelled for the trial of the said J. H. at the said

then next assizes and general gaol delivery to be holden in and for the said
county of S., against the said J. H., and unjustly and wickedly to cause the

said jurors to find the said J. H. guilty of the crime of murder, in killing the
said P. L. afterwards, that is to say, on, &c. in the twenty-second year, &c.
with force and arms, at, &c. most unlawfully, &c. did publish, and cause and
procure to be published, in a certain newspaper, entitled, The Hampshirº
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Chronicle, No. 181. Monday, March 4, 1782, a certain false, &c. libel, in
the form of a letter, addressed to the right honorable the E–l of M
d,
(meaning the earl of Mansfield) in which said last-mentioned libel, of and
concerning the said J. H. are contained divers false, &c. that is to say, in
one part thereof, according to the tenor following, to wit, &c. &c. &c. to the

great damage and prejudice of the said J. H. in manifest perversion of the
laws of this realm, in contempt of our said lord the king and his laws, to the

evil and pernicious example of all others, and against the peace of our said
lord the king, his crown and dignity.
That A. B. late of, &c. laborer, being a wicked, seditious, and evil-dispos- For utter
ed person, and greatly disaffected to our said lord the king, and contriving and tºº.
intending the liege subjects of our said lord the king to incite and move to ha- * king
tred and dislike of the person of our said lord the king, and of the government
established within this realm, on, &c. with force and arms, at, &c. in the pre
sence and hearing of divers liege subjects of our said lord the king, maliciously,
unlawfully, wickedly, and seditiously did publish, utter, and declare with a
loud voice, of and concerning our said lord the king, these words following,
that is to say, his Majesty George the Third, I (meaning the said A. B.)

hope he (meaning our said lord the king) will soon be no more, "damnation [*882 )
to all royalists. To the great scandal of our said lord the king, in contempt
of our said lord the king and his laws, to the evil and pernicious example of
all others, and against the peace, &c. [Second count.] That the said A. B. i.
being such wicked, seditious and evil-disposed person as aforesaid, and great
ly disaffected to our said lord the king, and contriving and intending the liege
subjects of our said lord the king, to incite and move to hatred and dislike of
the person of our said lord the king, and the government established within
this realm, on, &c. with force and arms, at, & c. unlawfully, wickedly, mali
ciously, and seditiously, in the presence and hearing of divers liege subjects
of our said lord the king again did publish, utter, and declare, of and concern
ing our said lord the king and his good, true, and faithful subjects, these words
following, that is to say, I (meaning the said A. B.) hope King George the
Third, (meaning our said lord the king) will soon be no more, damnation to all
royalists. [Conclusion as before.]

[Commencement of information, as ante, 6.] That J. H. late of, &c. and L. lº
H. late of, &c. being malicious and evil-disposed, persons and unlawfully and torney;lf.
maliciously contriving and intending to traduce, defame, and vilify his royal fº. .."
-

-

-

-

-

-

---

-

highness George Augustus Frederick, Prince of Wales, Regent of the United
kingdom of Great Britain and Ireland, and to bring his said royal highness into

great and public hatred and contempt and disgrace amongst the liege subjects
of our said lord the king, heretofore, to wit, on, &c. at, &c. unlawfully and
maliciously did compose, print, and publish, and cause and procure to be com
(q) See a similar precedent, Stark. 625. Ante, were convicted and sentenced to two years im:
º note, ante, 866 to 877.
prisonment, to pay a fine of 500 pounds each, and
(r) This was the information against Leigh and to find sureties for two years. See general note,
John Hunt, editor and printer of the Examiner, ante, 866 to 877.
vol. ii. 97, and

obtained from the crown-office.

The defendants
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posed, printed, and published (s), a certain scandalous, malicious, and defam
atory libel, of and concerning his said royal highness, according to the tenor
and effect following, that is to say, &c. [here the libel was set out with innu
endoes, to the great scandal and disgrace of his said royal highness, in con
tempt of our said lord the king and his laws, to the evil example, &c. and

against the peace, &c. [Conclusion of information, as ante, 6.]
That on, &c. and continually from thence, until, and at the several times of
the printing and publishing the false, scandalous, malicious, and defamatory
. on libels hereinafter mentioned, C. D. was and still is ambassador extraordinary,
guese am- and plenipotentiary of his royal highness the prince regent of Portugal, at the
For a libel

*

the Portu-

-

-

-

-

-

.." court of London, to wit, at the parish of St. Clement D. in the county of M.,
iºns and that on, &c. at, &c. aforesaid, the said C. D. did nominate and appoint
#. R E. F. of L., merchant, and G. H. of *the same place, merchant, to be the
...t * directors and administrators of the general mercantile and pecuniary affairs in

..
º

L. aforesaid, of the said prince regent of P. provisionally, and until the pleasure
of the said prince regent should be signified to the contrary, and the said E.

formance of F. and G. H. then and there undertook to be the directors and administrators
their official

-

-

-

-

-

-

... ." of the general mercantile and pecuniary affairs in L. aforesaid, of the said

[ "SS3 ] prince regent of P. and to perform the duties of directors and administrators
as aforesaid, for one year thence next following, if they should so long be
continued to be such directors and administrators as aforesaid, without any re
ward for the performance thereof; and that the said E. F. and G. H. on the
said, &c. and from that time continually afterwards, until, &c. of our said lord

the king, at the parish aforesaid, in the county aforesaid, were the directors and
administrators of the general, mercantile, and pecuniary affairs in L. aforesaid,
of the said prince regent, and during all that time, there faithfully and honest
ly demeaned and employed themselves in divers mercantile and pecuniary aſ
fairs in L. aforesaid, of the said prince regent; and the jurors, &c do further
present, that afterwards, to wit, on the said, &c. at, &c. aforesaid, the said C.
D. did nominate and appoint I. K. of L., merchant, to be jointly with the said
E. F. and G. II. the directors and administrators of the general mercantile,
and pecuniary affairs in L. aforesaid of the said prince regent, and the said
E. F., G. H., and I. K. then and continually afterwards, from that time until
the time of printing and publishing the false, scandalous, malicious, and de
famatory libel hereinafter next mentioned, at the parish aforesaid, in the county
aforesaid, were and still are the directors and administrators of the general
mercantile and pecuniary affairs in L. aforesaid, of the said prince regent,
and during all that time there did, and still do, faithfully and honestly demean
and employ themselves in divers mercantile and pecuniary affairs in L. afore
said, of the said prince regent. And the jurors, &c. do further present, That
A. B. late of, &c. well knowing the premises aforesaid, but unlawfully, wick

edly, and maliciously contriving and intending to deſame, scandalize, and vili
fy the said C. D. and the said E. F., G. H., and I. K., and to falsely repre

sent and make it be believed, not only by divers of the liege subjects of our
(s) No evidence was given of composition; and form, ante, vol. ii. 51, and general note, ante, 866
it was held immaterial, 2 Campb. 583.
(t) Obtained from the crown office, see another

to 877.
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said lord the king, but also by the said prince regent of P. and the subjects of
P., that the said *C. D. and the said E. F., G. H., and I. K. were

corrupt

persons, and acted corruptly in and concerning the mercantile and pecuniary
affairs in L. of the said prince regent, and thereby to bring them into great
scandal, infamy, and disgrace, on, &c. with ſorce and arms, at, &c. aforesaid,
unlawfully, injuriously, wickedly, and maliciously did print and publish, and
cause and procure to be printed and published, a false, scandalous, wicked,
and malicious libel, containing therein, (among other things) certain false,
scandalous and malicious matters in the Portuguese language, and the Latin
language, of and concerning the said C. D. and the said E. F., G. H., and

I. K., and their conduct in and concerning the mercantile and pecuniary affairs
in L. of the said prince regent, to the tenor following, to wit, [here the Por
tuguese and Latin words were recited, J which said false, scandalous, and ma
licious words, in the Portuguese and Latin languages hereinbefore mentioned
and set forth, being translated into the English language, were and are of the
same signification and meaning as these English words following, that is to

say, [here the English translation was set forth, with innuendoes, to the great
damage, scandal, infamy, and disgrace of the said, &c. in contempt, &c. to
the evil example, &c. and against the peace, &c.
[Commencement of information, as ante, 7.] That long before and at the º
time of the composing, printing, and publishing of the several scandalous and crown
masteroffice
of
malicious libels and libellous prints hereinafter mentioned, and also long be for libelling
fore, and at the several times and occasions, in and by the said libels and ..Y.:
libellous
prints
andhisalluded
to, counsel
W. G. esquire,
a counsellor
at law, and
wasmentioned
also one of
majesty's
learned was
in the
law, and conduct ºf
a

cause (u).

as such counsellor, was retained and employed in prosecuting and defending,
divers causes and suits, in divers of his majesty's courts at law, for our said
lord the king, and divers of the liege subjects of our said lord the king, to
the benefit and advantage of our said lord the king, and the same subjects, to
the advancement and promotion of justice within this realm, and to the honor
and emolument of him the said W. G., to wit, at, &c.

And that before the

times of the composing, printing, and publishing of the several scandalous
and malicious libels, and libellous prints, in the first and second counts of this
information hereinafter mentioned, to wit, on, Sºc. at,S. c. a certain action, where

in one J. W. was plaintiff, and one S. C., W. P., W. C. and J. B. were de
fendants, came on to be tried by a jury of the said county of M., before the

right honorable *Lloyd, lord Kenyon, the chief justice of our said lord the [*885 )
king, assigned to hold pleas in the court of our said lord the king, before the
king himself, R. K. gent. being associated unto the C. J. according to the
form of the statute in that case made and provided, and that upon that occa
sion the said W. G. was then and there retained and employed, and appeared
and spoke as counsel for the said J. W., and then and there behaved and con
ducted himself as such counsel as aforesaid, on the occasion aforesaid, with

great probity and integrity, and with a due and earnest intention to the interest
(u) This precedent was obtained from the crown-office. Sce general note, ante, 866 to
Wol. III.
38

877.

885

INDICTMENTS FOR LIBELS.

[Chap. XIV.

of his client the said J. W. and to the demands of law and justice, to wit, at,

&c. aforesaid; nevertheless one J. R. late of, &c. well knowing the premises
aforesaid, but unlawfully and maliciously devising and intending to traduce,

vilify, and defame the said W. G. in his character and conduct as such coun
sel as aforesaid, and to expose him to great and public ridicule, hatred and

contempt, and to insinuate and cause it to be believed, that the said W. G.
had, on the occasion of the said action, which so came on to be tried as afore
said, behaved and conducted himself as such counsel for the said J. W. in a

negligent, base, and dishonorable manner, and had negligently and basely de
serted, neglected, abandoned, and betrayed, not only the interest of his client
the said J. W. but also the demands of law and justice, and thereby to injure,
aggrieve, and prejudice the said W. G. in his aforesaid profession, and to de

prive him of the emoluments and honor by him theretofore derived therefrom,
and enjoyed therein, and also to extort, demand, obtain, and receive, of and
from the said W. G. divers large sums of money, as an inducement to him the
said R. to forbear and abstain from mentioning, printing, and publishing the
name of him the said W. G. in a second edition of the libel hereinafter next

mentioned, as the person denoted and alluded to, in and by the same libel, on,
&c. with force and arms, at, &c. unlawfully and maliciously did compose,

print, and publish, and cause and procure to be composed, printed, and pub
lished, a certain false, scandalous, and malicious libel, of and concerning the
said W. G. and his character and conduct as such counsel as aforesaid, and

of and concerning the said action, which so came on to be tried as aforesaid ;
and the character and behaviour of the said W. G. on that occasion, and the

speech by him then and there made and delivered as such counsel of the said
J. W. as aforesaid, in which said libel was and is contained a certain scanda

lous and malicious print, relating and alluding to the said action, and to the con
duct, speech, and behaviour of the said W. G. as such counsel of the said J.
W. on that occasion, and exhibiting amongst other things the figures of per
sons, that is to say, several children and a man leading by a rope a certain
[*SS6 J other figure in "the dress of a counsellor at law, which said last-mentioned
figure represented and was meant to represent the said W. G., and from the
mouth of which said last-mentioned figure, the following words were and are
represented to issue and proceed, that is to say, “Good Sir, pray let me loose
that I may hide myself, and never again bawl nonsense, and then fall dumb
in a poor man's cause.” And in which said libel were and are also contained
divers scandalous and malicious matters of and concerning the said W. G.,
and his character and conduct as such counsel as aforesaid, and of and con
cerning the said action which so came on to be tried as aforesaid, and the
conduct and behavior of the said W. G. on that occasion, and the speech by
him the said W. G. then and there made and delivered as such counsel of the

said J. W. as aforesaid, in one part thereof, to the tenor and effect following,
that is to say, “it (meaning the aforesaid speech of him the said W. G.) was
a speech, and when you've said that, that's all, for it was not for his client,
(meaning the said J. W.) upon my soul it was not the dying speech, but
pause ! indeed it was so to the spirit of the laws for if such is both sustained
and approved, Have mercy upon us, O my good Lord! for we are at the dis
posal of every base wretch,” &c. &c. [here a part of the libel was stated.]
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And in another part thereof, to the tenor and effect following, that is to say,
“Thou (meaning the said W. G.) disgrace to man, was thy conscience so
scared, That thou neither for justice nor the poor man cared,” &c. And in
another part thereof, according to the tenor and effect following, that is to say,
“Nay, I'll even go further not dreading defeat, And both in rhyme and reason
throw out a threat, That unless the wretch, (meaning the said W. G.) who
committed this offence Against the laws of God, man, and common sense,
Shall atone for his crimes by making restitution, His name appears at full
length in my second edition, Which shall go from end to end of this noble
nation. My expenses out of pocket, my trouble he cannot pay, The poor
man's loss and a fine another way, To the unfortunate women who have gone
astray,” &c. &c. in centempt of our said lord the king and his laws, to the
great prejudice of the said W. G., to the evil example, &c. and against the
Second
peace, &c. And the said coroner and attorney, &c. that the said J. R. well Count.
knowing the premises aforesaid, but again unlawfully and maliciously, devising
and intending to traduce, vilify, and defame the said W. G. and his character
and conduct as such counsel as aforesaid,and thereby to injure him in his afore
said profession, on, &c. at, &c. unlawfully and maliciously, did compose,

print, and publish, and cause to be composed, printed, and published, a certain
other *scandalous and malicious libel, containing therein, divers other scan [*887
dalous and malicious matters, of and concerning the said W. G., and his
character and conduct as such counsel as aforesaid, and of and concerning the
said action, which so came on to be tried as aforesaid, and the conduct and
behaviour of the said W. G. on that occasion, in the speech by him then and
there made and delivered, as such counsel of the said J. W. as aforesaid, in
one part thereoſ to the tenor and effect following, that is to say, “Westminster
Hall in an uproar, or a counsel (meaning the said W. G.) detected in knavery.
This day is published, &c.” [There were four counts containing other li
bellous matter in each..] In contempt, &c. to the great prejudice, &c. to the

evil example, &c. and against the peace, &c. [usual conclusions, as ante, vol.
ii. 7.]
[Commencement of information, as ante, 6.] That P. S. late of London, Informa
tion a
printer, being a person of a wicked and depraved mind and disposition, an gainst the
of
most unlawfully and wickedly, contriving and intending to bring the state of printer
a newspa
|.
for
pub
matrimony into public discredit, hatred and contempt, and to corrupt the mor
ishing an
als of the subjects of our said lord the king, and to move and excite the same advertise
ment by a
subjects to the commission of the crimes of fornication and adultery, on, &c. marrie
with force and arms, at, &c. did unlawfully, and wickedly, print and publish, woman
of
fering to
a
and cause to be printed and published, in a certain public newspaper, called become
mistress
the “Daily Advertiser, Oracle, and True Briton,” a certain wicked and mis (w).
chievous libel, in the form of an advertisement, which said wicked and mis

chievous libel is to the tenor and effect following, that is to say, “Marriage
is to some a happy state, to others the reverse, the unfortunate writer of this is
placed in the latter situation, lately united to one of a disposition of the con
trary to herself, she is lively and young, and now so very miserable that she
(w). This was the information against Stuart, obtained from the crown office. See also general note:
ante, 866 to 877.
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hopes this will meet with pity, and not censure, from the other sex. The
per so to whom it is addressed must be a gentleman possessed of fortune, gen
erosity, agreeable deportment,and be resolved to keep this an inviolable secret.
Before he will be permitted to pass any private hours he must present the lady
with £100 (meaning one hundred pounds,) and settle a yearlyincome on her,
to take place one twelve month after the acquaintance has commenced. Any
gentleman favoring the lady with his address, and appointing an interview for
any evening, from seven to nine this week, after Tuesday, will meet with the
strictest attention, as well as all other letters: those that are not postpaid will
be returned.

Direct to Mrs. Smith, to be left at No. 19, Fetter-lane, Fleet

[ 888 J Street.” To the high displeasure *of Almighty God, to the scandal and re
proach of the Christian religion, in contempt, &c. to the great offence of all
civil government, to the evil and pernicious example, &c. and against the
peace, &c. And the said attorney-general, &c. prosecutes for our said lord
the king, that the said P. S. being such a person as aforesaid, and further
contriving and intending as aforesaid, on, &c. aforesaid, with force and arms,
at, &c. aforesaid, did unlawfully, wickedly and corruptly, print and publish,
and cause to be printed and published, a certain other wicked and mischiev
ous libel to the tenor and effect following, that is to say, Marriages, &c.

[here set out the libel as in first count, to the high displeasure, &c. [con
clude as before.]
Common
form of in
dictment
for a libel

The jurors for our lord the king upon their oath present, that C. D. late
of, &c. being a person of an evil, wicked and malicious mind and disposition,

on a private

and unlawfully, wickedly and maliciously devising, contriving and intending,

individual
~!.

as much as in him lay, to scandalize, vilify and defame one A. B. and to
bring him into public scandal, infamy and disgrace, and to injure, prejudice, and

aggrieve him the said A. B. and to provoke the said A. B. to commit a breach
of the peace (y), on, &c. with force and arms, at, &c. aforesaid, of his great
hatred, malice and ill-will towards the said A. B. unlawfully and maliciously
did compose and publish, and cause and procure to be composed and publish
ed, a certain false, scandalous, malicious and defamatory libel of and concern
ing the said A. B., containing therein, amongst ot, er things, the false, scan
dalous, malicious, defamatory and libellous words and matter following of and
concerning the said A. B., that is to say, [here state the libellous matter with

innuendoes, as directed ante, and then proceed as follows,) which said false,
scandalous, malicious and defamatory libel, he the said C. D. afterwards, to

wit, on, &c. aforesaid, at, &c. aforesaid, unlawfully, wickedly, and malicious
ly did send, and cause to be sent, to one E. F. in the form of a letter address

ed to the said E. F., and did thereby then and there unlawfully, wickedly and
maliciously publish, and cause to be published, the said libel, to the great
damage, scandal, infamy and disgrace of the said A. B., in contempt, &c. to
Second
count for

publishing

only.

the evil and pernicious example, &c. and against the peace of our said lord
the king, his crown and dignity. And the jurors, &c. do further present, that
the said C. D. further contriving and intending as aforesaid, on the said, &c.
with force and arms, at, &c. aforesaid, of his great hatred, malice and ill-will
(*) See general note, ante 866 to 877.

(9) As to the utility, or necessity for this averment, see 2 Stark. 245. Ante, 873.

Chap. XIV.]

INDICTMENTs for libels.

888

-

towards the said A. B., unlawfully, wickedly, and maliciously did publish,
and cause to be published, a certain other false, scandalous, malicious, and
defamatory libel, of and concerning the said A. B., containing therein,

amongst other things, "the following false, scandalous, malicious, defamatory [*889 J
and libellous matter, of and concerning the said A. B., that is to say, &c.
[here state libel, with innuendoes, as in first count, and then conclude, “to the
damage,” &c. as in first count.]
That G. D. late of, &c. being a person of an envious, evil, and wicked mind, For writing
and of a most malicious disposition, and wickedly, maliciously, and un- *...*
lawfully, minding, contriving, and intending, as much as in him lay, to in- º: :.
jure, oppress, and aggrieve, and vilify the good name, fame, credit and repu- º of theft
tation of one J. T., a good, peaceable, and worthy subject of our said lord the

king, and to bring him into great contempt, hatred, infamy and disgrace, and to
provoke the said J. T. to commit a breach of the peace, on, &c. with force
and arms, at, &c. aforesaid, a certain false, scandalous, and libellous writing

against the said J. T. falsely, maliciously, and scandalously, did frame and
make, and in the name of him the said G. D. then and there, did cause to be

written and published in the form of a letter, directed to him the said J. T.,

which said writing is as follows, to wit, to J. T., “there scoundrel, (meaning
the said J. T.) it may not be amiss to acquaint you, (meaning him the said
J. T.) as the time draws near, you (meaning the said J. T.) may be preparing
yourself (again meaning the said J. T.) for a trial, for stealing the turkies out
of my (meaning his, the said G. D.'s) yard, where I (meaning the said G. D.)
hope to see you (meaning the said J. T.) sing a neck psalm, and perish ac
cording to law, you hell-hound,” (meaning the said J. T.) subscribed G. D.,
(meaning himself the said G. D.) and that he the said G. D. with intention to
scandalize the said J. T. and to bring him into contempt, hatred, infamy and
disgrace, the said false, malicious, scandalous and libellous writing, so as
aforesaid framed, written and made, afterwards, to wit, on the said, &c, and

on divers other days and times, as well before as afterwards, at, &c. aforesaid,
to one A. B. and to one C. D., and to divers liege subjects of our said lord
the king then and there present, falsely, maliciously, and scandalously, did
openly deliver, and cause to be delivered, to the great scandal, infamy and
damage of the said J. T., to the evil example, &c. and against the peace, &c.

Surrey. That J. F. late of, &c. wickedly, maliciously, and unlawfully, For writing
minding, contriving and intending, as much as in him lay, to injure, scandalize
and vilify the good name, fame, and credit and reputation of M. B. widow, a

...
tºº.

good, peaceable, and worthy subject of our said lord the king, and to bring her
into great hatred, contempt, ridicule and disgrace, and to provoke the said
M. B. to commit a breach of the peace (b) *on, &c. with force and arms, at
O. aforesaid, in the county aforesaid, wickedly, maliciously, and unlawfully

º tyranny,

-

-

-

-

-

-

ºl."

*:: the
same '...'
n

e form

did write, and cause to be written, a certain scandalous, malicious and defa-ºº:
matory libel, of and concerning the said M. E. which said false, scandalous, ma-

licious and defamatory libel, is according to the tenor following, to wit, “The
(z) See a similar precedent, Cro. C. C. 256,
and general note, ante, 866 to 877.

(a) See similar precedent, Cro. C. C. 256.
(b) 2 Stark. 245. Ante,875.
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First count

for writing
and send

ing a libel
to the pro

Penitent Tyrant believe and tremble now C–n, (meaning the town of C. in
the said county of S.) dry up every tear; No more does tyranny appear,
'Tis changed to penitence severe: Lament no more, to thee is given The

secutrix.

succring hand of pitying heaven. Tyrannus, (meaning the said M. B.) quite
worn out with swearing, Law-suits and scandal, and despairing, With all the
blackest scenes of sinning, That H–l e'er found since the beginning, In C–n

(meaning the town of C. aforesaid,) takes up her (meaning the said M. B.'s)
abode, To seek her (meaning the said M. B.'s) long offended G–d; She

(meaning the said M. B.) in imploring sorrow lies, Repentance streaming
from her (meaning the said E. B.'s) eyes, Calling forgiveness from the skies.

Oh C–n 1 (meaning the town of C. aforesaid,) think thyself divine, No right

Second

count, for
writing and

publishing.

eousness compared to thine : Since no one place we now may see Can wash
out sin as well as thee.” Which said scandalous, malicious and defamatory
libel, he the said J. F. afterwards, to wit, on the same day and year aforesaid,
at, &c. aforesaid, wickedly, maliciously and unlawfully, did send and cause to
be sent, to the said M. B. in the form of a letter directed to the said M. B. by
the name of Mrs. M. B. at C., to the great damage, disgrace, scandal and in
famy of the said M. B., to the evil and pernicious example, &c. and against
the peace, &c. And the jurors, &c. do further present, that the said J. F.
wickedly, maliciously and unlawfully, minding, contriving and intending, to in
jure, oppress, aggrieve, and vilify the good name, fame, credit, and reputation
of the said M. B. and to bring her into great contempt, ridicule and disgrace,
afterwards, to wit, on the same day and year aforesaid, with force and arms,
at, &c. aforesaid, of his great hatred, malice, and ill-will towards the said M.
B., wickedly, maliciously and unlawfully, did write and publish, and cause to
be written and published, a certain scandalous, malicious, and defamatory libel,
of and concerning the said M. B., which said last-mentioned scandalous,
malicious, and defamatory libel, is according to the tenor following, to wit,
“The Penitent Tyrant, &c.” [here set out the libel as before,) to the great
damage, &c. [as before.]

[Commencement of indictment as ante, vol. ii. 1, 2, 3.] That one B. G.
and one A. G., long before, and at the respective times of the writing, printing,
and publishing of the several libels hereinafter next mentioned, were and still
secutors,
are
brothers, and persons residing and carrying on commerce within this king
charging
them with
dom in copartnership, to wit, at, &c., and that Holland, in parts beyond the
...;
ported gold seas, long before and at the respective times of the writing, printing, and pub
to Holland
whilst under lishing of the four several libels “next hereinaſter mentioned, was in the posses
the govern

Indictment

for publish
ing a libel
of the pro

ex

ment of the
French, and
discounting

sion and under the government of certain enemies of our said lord the king,

foreign bills
for that pur

jurors, &c. that C. D. late of, &c. contriving, and unlawfully and wickedly in

fºśi

tending to hurt, injure, and prejudice the said B. G. and A. G. and to deprive
them of their good name, fame, credit, and reputation, and to bring them into

then at war with our said lord the king, to wit, at, &c. aforesaid. That the

great scandal, disgrace, infamy, and contempt, and to cause it to be suspected
and believed, that they the said B. G. and A. G. had discounted divers for
eign bills of exchange, for the purpose of unlawfully sending and exporting,
and had unlawfully sent and exported divers guineas, part of the gold coin of
(c) Sec a similar precedent, 6 Wentw. 449, and see general note, ante, 866 to 877.
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this kingdom, from this kingdom to Holland aforesaid, whilst the same was
in such possession, and under such government as aforesaid, to and for the use
of certain enemies of our said lord the king, then at war with our said lord
the king, heretofore, to wit, on, &c. at, &c. aforesaid, with force and arms,
did unlawfully, wickedly, and maliciously write and publish, and cause and pro
cure to be written and published, a certain false, wicked, scandalous, and mali
cious libel, in the form of a letter, addressed to one F. B., containing divers false,
scandalous, and malicious matters and things, of and concerning the said B.G.
and A. G., according to the tenor and effect following that is to say, “since I
(meaning himself the said defendant) wrote the enclosed, I (meaning himself
the said defendant) have heard from the authority of a very eminent exchange
broker, who came in by accident whilst I (meaning himself the said defendant)
was at din. (meaning dinner) that a discovery had been lately made of a very
serious and important nature, namely, that the great house of Goldsmith's
(meaning Goldsmid's, and thereby meaning the said B. G. and A. G.) have dis
counted foreign bills (meaning bills of exchange) to an amazing amt. (meaning
amount) for the illegal purpose of sending English guineas to Holland (mean
ing Holland aforesaid) where they bear a premium of four shillings each;
the quanty (meaning quantity) it seems, was so immense as to give suspicion,
and one of the firm (meaning one of them the said B. G. and A. G.) has
been examined before the privy council; he was threatend (meaning threaten
ed) with committal, but nothing could be extorted from him; and so he told
them they might dispose of his person as they pleased, but should never force
him to say a word contrary to the regular rules of interrogation; upon which
he was dismissed for the present. The consequence of this discovery is ex
tremely fatal to the circulation *of specie, as the first paper in London is re [*892 |
fused at the bank. What makes this transaction the more iniquitous is, that
G
’s (meaning Goldsmid's, and thereby meaning the said B. G. and A.
G.) are under the highest obligations to government, as sharers in every

money transaction. A most striking article may be made from this account,
which in my present state of mind, I (meaning himself the said defendant)
am totally incompetent; but you must by no means mention names; perhaps
the best method of stating the fact will be by saying a certain auriferous fra
ternity, for they (meaning the said B. G. and A. G.) are brothers, &c. and
you (meaning the said F. B.) may give the thing as much weight as possible;
for it is not only important, but an absolute fact (meaning thereby that
the said matter which the said defendant had so as aforesaid stated in the

former part of the said libel that he had heard was true, and that the

said B. G. and A. G. had discounted divers foreign bills of exchange,
for the purpose aforesaid) I (meaning himself the said defendant) used
every judicious means of finding out whether any thing appeared in any of
the papers, but was afraid of being too nice upon the point; from what I
(meaning himself the said defendant) could collect, nothing has been made
public. The exportation of god (meaning gold) coin is prohibited by act
of parliment (meaning parliament) under heavy penalties; but the ex
portation of it to an enemy is a species of high treason : the said de
fendant then and there meaning and intending by the said several matters
so by him written and published as aforesaid, to insinuate and be under
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stood, that the said B. G. and A. G. had discounted divers foreign bills

of exchange for the purpose of unlawfully sending and exporting, and
had unlawfully sent and exported divers guineas of the gold coin of this

kingdom, from this kingdom to Holland aforesaid, to and for the use of cer
Second
count.

tain enemies of our said lord the king, then being at war with our said lord
the king, to the great damage, scandal and disgrace of the said B. G. and
A. G., to the evil example, &c., and against the peace, &c. That the de
fendant further wickedly, unlawfully, and maliciously minding, contriving,

and intending, as aforesaid, afterwards, to wit, on the tenth day of January,
in the thirty-sixth year aforesaid, at London, &c. did unlawfully, &c. print
and publish, and cause to be printed and published, a certain other false,
wicked, scandalous, and malicious libel, containing divers other false, scan
dalous, and malicious matters and things of and concerning the said B.
G. and A. G., according to the tenor and effect following, that is to say,
a matter of much serious import has recently occurred in this city: a
certain auriferous fraternity (meaning the said B. G. and A. G.) have
been discovered to have discounted foreign bills (meaning bills of exchange)
[*893 ] to an amazing amount, for the illegal *purpose of sending English guineas
to Holland, (meaning Holland aforesaid) where they bear a premium of
four shillings each; the quantity, it appears, was so immense as to give
suspicion, and one of the firm (meaning of them the said B. G. and
A. G.) has been examined before the privy council. He was threat
ened with committal, but nothing could be extorted from him; they might,
he said, dispose of his person as they pleased, but should never force
him to say a word beyond the necessary replies to regular interrogation;
upon which he was for the present dismissed. The consequence of this

discovery is extremely fatal to the circulation of specie; and to it, in a great
degree, is to be computed the recent reſusals of the bank to discount bills
on the first houses in the metropolis. The exportation of gold coin is pro
hibited by an act of parliament, under heavy penalties; but the exporta
tion of it to an enemy, is a species of high treason. And what makes the

transaction alluded to the more iniquitous is, that this fraternal firm, (again
meaning the said B. G. and A. G.) is under the highest obligations to govern
ment, by whom it was admitted to a participation in every money advantage;”
the said defendant then and there meaning and intending by the said several

matters so by him printed and published, and caused to be printed and publish
ed, as last aforesaid, to insinuate and be understood, that the said B. G. and

A. G. had discounted divers foreign bills of exchange, for the purpose of un
lawfully sending and exporting, and had unlawfully sent and exported divers
guineas, of the gold coin of this kingdom, from this kingdom, to Holland
aforesaid, to and for the use of certain enemies of our said lord the king, then
Third

being at war with our said lord the king, to the great damage, &c. That the

count.

defendant further contriving, and unlawfully and wickedly intending to hurt, in
jure, and prejudice the said B. and A., and to deprive them of their good

name, fame, credit, and reputation, and to bring them into great scandal, dis
grace, and infamy and contempt, and to cause it to be suspected and believed
that they the said B. and A. had been guilty of high treason, heretofore, to wit,

on the said, &c. at, &c. aforesaid, with force and arms, did unlawfully, wick
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edly, and maliciously write and publish, and cause to be written and published
a certain other false, wicked, scandalous, and malicious libel, containing in
'one part thereof divers other false, scandalous, and malicious matters and

things of and concerning the said B. and A. according to the tenor and effect

following, that is to say, [here the letter was set out as in the first count, (the
said defendant meaning and intending by the said several matters and things
so by him written and published, as in this count mentioned, to insinuate and

be understood that the said B. G. and A. G. had been guilty of high "treason) [*894 )
to the great damage, &c. [Fourth count like the third, setting out the libel in
Fifth count.
. . the second..] That the said defendant further contriving, and unlawfully intend
ing to hurt, injūre, and prejudice the said B. G. and A. G. in their good name,
fame, credit, and reputation, and to bring them into great scandal, hatred, dis
grace, ridicule, and contempt, heretofore, to wit, on the said, &c. at, &c.

aforesaid, with force and arms, did unlawfully, wickedly, and maliciously write
and publish, and cause to be written and published, a certain other false,

scandalous, wicked, and malicious matter and thing of and concerning the
said B. G. and A. G. according to the tenor and effect following, that is to

say : [Set out the letter as in the first count, to the great damage, &c.
[Sixth count like the fifth, setting out the libel as in the second.
eighth counts, setting forth parts of both libels respectively.]

Seventh and

That H. C. gent. a good, peaceable, and worthy subject of our said lord . lº
the king, and one of the attornies of his said majesty's court of King's º
Bench, and Common Pleas, at Westminster, in the county of Middlesex, had i. (j."
been and was before the composing, writing, and publishing of the several
false, scandalous, malicious, and defamatory libels hereinaſter mentioned, re
count,
tained and employed by one G. N. in the way of his the said H. C.’s afore First
ſor compos
and
said
profession and
business
oftoanone
attorney,
to write, and
he theofsaid
H. C. in
had accordingly
written
a letter
T. F. demanding
payment
a certain
pilishing.
sum of money, to wit, the sum of twenty-five pounds of lawful money of
Great Britain, then due and owing from the said T. F. to the said G. N. to
wit, at Westminster, in the county of Middlesex aforesaid. And the jurors,
&c. do further present, that the said T. F. late of, &c. being a person of an
evil, wicked, and malicious mind and disposition, and unlawfully, wickedly,

and maliciously devising, contriving, and intending, as much as in him lay, to
scandalize, vilify, and defame the said H. C., and to bring him into public
scandal, infamy and disgrace, and to injure, prejudice, and aggrieve him the
said H. C. in his aforesaid profession and business of an attorney, and to pro
voke the said H. C. to commit a breach of the peace (e), on, &c. with force
and arms, at, &c. aforesaid, of his great hatred, malice, and ill-will, towards
the said H. C. unlawfully and maliciously did compose and write a certain
false, scandalous, malicious, and defamatory libel, of and concerning the said
H. C. in his aforesaid profession and business, and of and concerning the

said demand so made by the said H. C. on the said T. F. as aforesaid con
(d) This indictment was settled by a very emi- ment, see 2 Stark. 245. Ante, 890, n. (e)... If the
nent' pleader at the bar. See general note, ante, letter be sent to the wife, the allegation should then
be “with intent to disturb the domestic harmony of
(e) As to the utility or necessity for this aver- the husband and wife.”
Vol. III.
39

866 to 877.

-
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taining therein (amongst other things) the false, "scandalous, malicious, de
The libel.

famatory, and libellous words and matter following, of and concerning the said
H. C. (that is to say) from our friendship, (meaning the friendship between
the said T. F. and G. N.) I (meaning the said T. F.) must own I (again
meaning the said T. F.) did not expect a demand of twenty-five pounds from
a petty foging (meaning petty fogging) rascal of an attorney, a Mr. Chester,

(meaning the said H. C. and that he the said H. C. was a petty fogging rascal
of any attorney) who has been in and out of prison almost all his (meaning
the said H. C.’s) life time; I (meaning the said T. F.) cannot think you

(meaning the said G. N.) ever desired him (meaning the said H. C.) to make

Second

count, for
publishing
only

the demand (meaning the demand of the said sum of twenty-five pounds so
made by the said H. C. on the said T. F. as aforesaid.) Which said false,
scandalous, malicious, and defamatory libel, he the said T. F. afterwards, to
wit, on the same day and year aforesaid, at, &c. aforesaid, unlawfully, wick
edly, and maliciously did send, and cause to be sent to the said G. N. in the
form of a letter, addressed to the said G. N., and did thereby then and there
unlawfully, wickedly, and maliciously publish, and cause to be published, the
said libel, to the great damage, scandal, infamy, and disgrace of the said H.
C. in contempt, &c. to the evil and pernicious example, &c. and against the
peace, &c. And the jurors, &c. do further present, that the said T. F. further
contriving and intending, as aforesaid, on the said, &c. with force and arms,
at, &c. aforesaid, of his great hatred, malice, and ill-will towards the said H.
C. unlawfully, wickedly, and maliciously did publish, and cause to be pub
lished, a certain other false, scandalous, malicious, and defamatory libel, in the
form of a letter, of and concerning the said H. C. in his aforesaid profession
and business, and of and concerning the said demand so made by the said H.
C. on the said T. F. as aforesaid, addressed to the said G. N., and containing
therein (amongst other things) the false, scandalous, malicious, defamatory,
and libellous words and matter following, of and concerning the said H. C.,
that is to say, [here set out the libel, and conclude as before.]

For a libel
on an at

torney, in
the form of
an address

to the judge,
chargin
him wit

suppressing
evidence on

a trial, and
not produc
ing the
rolls of the
court of
which he
was stew

That C. C. of, &c. long before and at the time of the publishing the seve

ral false, scandalous, malicious, and defamatory libels, hereafter mentioned,
and from thence until the day of taking this inquisition was, and still is, one
of the attorneys of the court of our lord the king of the bench at Westminster,
in the county of Middlesex, and steward of the courts of the manor of W., in the
county of E. within which said manor there now are, and from time whereof

the memory of man is not to the contrary, there have been divers customary
tenements holden of the said manor, and demised and *demisable by copy of
the court rolls of the said manor, by the lord of the said manor for the time
being, or by his steward or deputy steward of the court of the said manor for

ard, after
notice to

the time being, to any person or persons willing to take the same in fee-simple

produce
them (f).

or otherwise, at the will of the lord, according to the custom of the said manor.

[*896 J And the jurors, &c. do further present, that at the assizes holden at Chelmsford,
in and for the said county of Essex, on Wednesday, the tenth day of July, in
(f) This precedent is abridged from 4 Wentw. 206. See general note, ante, 866 to 877.
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the thirty-third year of the reign of, &c. before the Honorable Sir H. G

knight, one of the justices of our said lord the king, of his court of Common
Pleas, and Sir F. B. baronet, one of his majesty's justices of the said lord the

king, assigned to take the assizes within and for the said county of Essex, a
certain issue before then duly joined in a certain action of trespass and eject
ment before then brought in the said court of our said lord the king, before the
king himself, for the recovery of the possession of a certain cottage, with the
appurtenances, situate within, and part and parcel of the said manor of W. in
the said county of E., in the possession of one W. S., and contiguous and
next adjoining to a certain other cottage also situate within, and part and par
cel of the said manor, in the possession of one J. L., and which said several
cottages were formerly one undivided cottage, in the possession and occupa
tion of one F. B., and in which said action one J. D. on the demise of S. P.

late of, &c. yeoman, was nominal plaintiff, and the said W. S. was defendant,
in due form of law came on to be tried, and was then and there tried by a cer
tain jury of the country in that behalf, then and there duly sworn and taken
between the parties aforesaid. And the said now jurors, &c. do further pre
sent, that the said C. C. as such steward of the cottages of the said manor of

W. as aforesaid, before and at the time of writing and publishing the several
false, scandalous, malicious, and defamatory libels hereaſter mentioned, had
the care and custody of the court rolls of the said manor; and that at the said

trial of the aforesaid issue, the said C. C. appeared and was sworn and ex
amined as a witness in the said cause ; and that in the course of the evidence

given by him the said C. C. as such witness as aforesaid at the said trial, he
the said C. C. so being such steward as aforesaid, and so having the care and
custody of the court rolls of the manor aforesaid, did produce and read in evi
dence certain of the said court rolls of the said manor, as well touching and
concerning the aforesaid cottages so formerly being one undivided cottage as
aforesaid, as touching and concerning a "certain croft of land called Saffron [*897 J
Garden, also situate within and part and parcel of the said manor of W. and a
customary tenement thereof. And the said now jurors, upon their oath afore
said, do further present, that amongst the said court rolls so produced and
read in evidence by the said C. C. as such witness as aforesaid, at and up
on the said trial, he the said C. C. did produce and read in evidence a cer
tain grant which had been and was before then made by the then lord of
the said manor, unto the said S. P. of the said croft of land called Saffron

Garden, together with the admission of him the said S. P. thereto as ten
ant thereof, upon a certain surrender before then made thereof by one W.
W. since deceased, and II. his wife, and also a certain admission of one
W. late of, &c. son of the said W. W. deceased, as tenant of the said seve

ral cottages hereinbefore mentioned, (so formerly being one undivided
cottage as aforesaid,) as and by, and under the description of one cottage,
distinct and separate from the said croft of land called Saffron Garden,
and that at and upon the said trial, it became and was a material question,
whether the said cottages so formerly being one undivided cottage as afore

said, and for one of which cottages the said ejectment was so brought as afore
said, were parcel of the premises granted unto him the said S. P. in and by
the said grant so to him made upon the said surrender of the said W. W. de
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ceased, and H. his wife, as aforesaid. And the said now jurors, &c. do fur
ther present, that the said S. P. being a person of a wicked, malicious, and
evil mind and disposition, and wickedly and maliciously designing and intend
ing, (as much as in him lay) to defame, asperse, and vilify the character of the
said C. C. upon the seventeenth day of July, in the thirty-third year aforesaid,
with force and arms, at, &c. unlawfully and maliciously, and wickedly, did
publish, and cause and procure to be published, a certain false, scandalous,
malicious, and defamatory libel, of and concerning him the said C. C. as such
steward of the court of the said manor of W. as aforesaid, and of and con

cerning the evidence given by him the said C. C. as such witness as afore
said, at and upon the aforesaid trial ; which said false, scandalous, malicious,
and defamatory libel, purported to be, and was and is in the form of an ad
dress to the said F. B. baronet, so as aforesaid, being one of the justices as
signed to hold pleas in the said court of our said lord the king, before the king
himself, and also being one of the justices before whom the said assizes at
which the said trial was so had as aforesaid, were so holden as aforesaid, and
(amongst other things) contained therein certain false, scandalous, malicious,
and defamatory matters, of and concerning the said C. C. as such steward of
the said courts of said manor of W. as aforesaid, and of and concerning the

[*898 J evidence by him given as such witness as aforesaid, at and upon "the afore
said trial, according to the tenor following, that is to say; “My lord,” &c.

[Here the libel was set out containing charges against C. C. of suppressing
court rolls, falsifying them, &c. with intent to make it be believed that the cot
tage in question, and Saffron Garden were two distinct things, when he knew

them to form one entire estate, and that they were not parcel of the premises
granted to the said S. P.] to the great damage, scandal, disgrace, and infa
my of the said C. C. to the evil example, &c. [and against the peace, &c.
[Second count for printing and publishing, in the Clemsford Chronicle, a li
bel to the like effect. Third count, writing and publishing. Fourth count,
that C. C. was an improper person to be entrusted with the rolls of the manor.

Fifth count, for publishing another libel in the Chelmsford Chronicle, imputing
Jraud and corruption. Sixth count, as an attorney at law. Seventh count,
another letter to the judge.]
Informa
tion a
ainst the
efendant

for pub

[Commencement of information as ante, 7.] That R. D. late of, &c. being
a person of a most wicked and malicious temper and disposition, and unlaw
fully and unjustly, wickedly and maliciously devising, designing, contriving,

lishing a li
bel against

and intending to defame, asperse, scandalize, and vilify the character of T.

three iusti
ces of the

C. &c. being now and at the time of writing, printing, and publishing the false,
scandalous, and defamatory libel, hereinafter mentioned, three of the justices
of our said present sovereign lord the king, assigned, &c. and who usually
acted and still do act assuch justices of the peace of our said present sove

peace, the
church

wardens,
and over
seers of a

parish, ac

reign lord the king, within the division of the said county of G. within the said

cusing
them of

parish of &c. and also unlawfully, unjustly, maliciously, and wickedly de

having
been guil

ty of fraud,
concerning
the poor

signing, devising, contriving, and intending to defame, asperse, scandalize, and
vilify the characters of J. D. churchwarden of the parish of, &c. in, &c. J. S.
&c. the late overseers of the poor of the said parish, and also, A. W. &c. now

and at the time of the writing, printing, and publishing, the false, scandalous,
and defamatory libel, hereinafter mentioned, vestry-men, and inhabitants of
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ciously devising, contriving, designing, and intending, as much as in him the
said R. D. lay, to insinuate and cause it to be believed, that the said J. C.
&c. as such justices of the peace aforesaid, and that he the said J. D. as such
churchwarden, &c. as aforesaid, and that they the said T. S. &c. as such
overseers as aforesaid, and the said A. W. &c. as such vestry-men of the said
parish as aforesaid, had been guilty of very great frauds, abuses, and misde
meanors, in the execution of their several and respective offices aforesaid, in
relation to the rates made for the relief of the poor of the said parish of, &c.
and other matters relating to the said parish, upon, &c. with force and arms,
at, &c. in, &c. *did unlawfully, and maliciously, wickedly, and scandalously, [*899 |
compose, write, print and publish, and did cause and procure to be composed,
written, printed and published, a certain wicked, infamous, scandalous, and
defamatory libel, of and concerning them the said R. C. &c. (all their names)
entitled “A Dialogue between a C–h W
n (meaning a church-warden of
the out-parish of, &c. in, &c.) and a quaker paymaster, in which many of the
W–str—y’s (meaning vestry’s) base and villainous, &c. &c. &c.”—in
which said scandalous and defamatory libel are contained, among other things,
by way of feigned and supposed conversation or dialogue, divers wicked,
scandalous, malicious, and defamatory matters, that is to say, in one part

thereof, according to the tenor following, that is to say, “A dialogue between,”
&c. [Here set out the libel, with innuendoes explaining the names, in blank.]
And in another part thereof, according to the tenor following, that is to say,
[Here set out another part of the libel.] And in another part of the same
scandalous and infamous libel to the tenor following, that is to say, &c. to the

great scandal, infamy, and disgrace of them the said T. C., &c. in contempt,
&c. to the evil and pernicious example, &c. and against the peace, &c.
That before the printing and publishing of the several false, malicious, and For a libeh
by a surgeon
defamatory libels hereinafter mentioned, to wit, on, &c. a certain meeting had against
dissenting
been, and was had and held at the house of one, &c. situate and being at, &c. preacher
at which meeting W. H. late of, &c. surgeon, was present, and certain false, (h)
malicious, and defamatory charges were brought forward and made against J.
F., then being a dissenting minister at a certain dissenting meeting-house or
chapel, called Edmonton and Tottenham Chapel, and a good, moral, virtuous,
and pious person, imputing to him immoral, vicious, and disgraceful conduct;
from which charges the said J. F. was at the said meeting exonerated. And
the jurors, &c. do further present, that the said W. H. on, &c. and from
thence until and at the time of composing, printing, and publishing the several
false, malicious, and defamatory libels hereinafter mentioned, was a surgeon,
and before the said day, &c. aforesaid, had been employed by, and had at
tended the said J. F. in the way of his said profession: and the jurors, &c. do
a

further present, that the said W. H. being an evil-disposed person, and con
triving, and wickedly and maliciously intending to injure the said J. F. in his
character and reputation, and to cause it to be suspected that the said charges
"so made as aforesaid, were true, and thereby to expose, vilify, and defame the [*900 J
(g) See a similar precedent, 4 Wentw. 406.
(h) From the MS. of a gentleman at the bar.
See general note, ante, 866 to 877.
And see general note, ante, 866 to 877.
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said J. F. and to cause it to be suspected that he was an unfit and improper
person to be minister of the said chapel, and to officiate therein; heretofore, on,
&c. at, &c. did wilfully, wickedly, and maliciously, compose and print, and
cause to be composed and printed, of and concerning the said J. F. a cer
tain false, malicious, and defamatory libel, in the form in one part thereof of
a letter, from and in the name of the said W. H. to the said J. F. and in

another part thereof in the form of an affidavit, purporting to be made by him
the said W. H.; that part of the said libel in the form of a letter, containing
therein, amongst other things, the false, malicious, defamatory, and libellous
words and matter following, to wit, &c. &c. and the other part of the said li
bel in the form of an affidavit, containing therein, amongst other things, the
false, malicious, defamatory, and libellous matter following, to wit, &c. &c.
which said false, malicious, and defamatory libel, he the said W. H. aſter
wards, to wit, on, &c. at, & c. unlawfully, wickedly, and maliciously, did send
and circulate, and cause to be sent and circulated, to and amongst divers per
sons being members of, and subscribers to, the said chapel; and to and
amongst divers other good and worthy subjects of this realm, whose names
are to the jurors aforesaid unknown; and did thereby then and there, unlaw

fully, wickedly, and maliciously publish, and cause to be published, the said li
bel, to the great damage, &c. in contempt, &c. to the evil and pernicious ex
ample, &c. and against the peace, &c. [Another count for publishing only,
ante, SSS ]
--> --

INDICTMENTS FOR LIBELS, &c. IN PICTURES, PRINTS,
AND EFFIGIES.

Indictment

for libel, and
libellous pic
fure.

That before and at the time of the publication of the scandalous and ma
licious libels hereinafter mentioned, one R. W. gentleman, a good, peaceable,

and worthy subject of our said lord the king, was one of the attorneys of his said
majesty's court of King's Bench, to wit, at, &c. and that before the publish
ing of the several scandalous and malicious libels hereinafter mentioned,

to wit, on, &c. a certain commission of bankrupt was issued against one R.
J. And that afterwards and before the publication of the same libels, to wit,
on, &c. a certain petition was presented by the said R. J. to the right honora
ble the Lord High Chancellor of Great Britain praying, among other things,
that the said commission might be superseded. “And the jurors, &c. do fur
Second
count.
ther present, that A. M. late of, &c. gentleman, being a person of an evil,
[*901 | wicked, and malicious mind and disposition, and unlawfully, wickedly, and ma
liciously, devising, contriving and intending, as much as in him lay, to scanda
lize, vilify, and deſame the said R. W. and to bring him into public scandal,
hatred, contempt, and disgrace, and to injure, prejudice, and aggrieve him the
said R. W. and to insinuate and cause it to be believed that the said R. W.

had been guilty, not only of the greatest injustice, cruelty and oppression

towards the said R. J. but also of the crimes of perjury and subornation of
perjury heretofore, to wit, on, &c. at, &c. aforesaid, of his great hatred, mal
ice, and ill-will towards the said R. W. unlawfully and maliciously did write
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and publish, and cause to be written and published, a certain false and
scandalous libel, containing therein, among other things, divers false, scan
dalous, and malicious matters of and concerning the said R. W. and of
and concerning the said commission and the said petition, according to the
tenor and effect following, that is to say, [Here follows the libel, set forth at
length, to the great scandal, infamy, and disgrace of the said R. W. in con Second
tempt, &c. to the evil example, &c. and against the peace, &c. And the ju Count.
rors, &c. do further present, that the said A. M. so being such person as
aforesaid, as well knowing the premises aforesaid, and again unlawfully, wick
edly, and maliciously devising and intending as aforesaid, afterwards, to wit,
on, &c. at, &c. aforesaid, unlawfully and maliciously did write and publish, and
cause and procure to be written and published, a certain other false, scandalous,
and defamatory libel, of and concerning the said R. W. and of and concern
ing the aforesaid commission, containing therein, amongst other things, divers
false, scandalous, and seditious matters and things of and concerning the said
R. W. and of and concerning the said commission, according to the tenor and
effect following : [part of the libel again set out, to the great scandal and
disgrace of the said R. W. in contempt of our said lord the king and his laws,
to the evil and pernicious example of all others, and against the peace of our
Third count.
said lord the king, his crown and dignity. And the jurors, &c., do further
present, that the said A. M. so being such a person as aforesaid, and well
knowing the premises aforesaid, and again unlawfully, wickedly, and mali
ciously devising and intending to traduce, defame, and vilify the said R. W.
and to bring him into great and public hatred and contempt among all the
liege subjects of our said lord the king, heretofore, to wit, on, &c. at, & c.
aforesaid, unlawfully, wickedly, and maliciously did publish, and cause and
procure to be published, “a certain scandalous and libellous picture, of and [*902 J

concerning the said R. W. with divers figures and images therein, and, amongst
others, certain figures and images denoting and representing, and intending to
denote and represent, the devil pursuing the said R. W. towards a gallows,
and towards a certain fire intended to represent hell, and the said picture be
ing then and there intended to represent that the said R. W. had been and was
guilty of misconduct and crime, deserving punishment, by hanging on a gal
lows, and of punishment after death; and that the said A. M. the said scanda

lous and libellous picture, afterwards, to wit, on the same first day of July, in
the forty-ninth year aforesaid, and on divers other days and times, as well be

fore as afterwards, at the parish of St. James Clerkenwell, aforesaid, in the
said county of Middlesex, to divers liege subjects of our said lord the king,
then and there present, unlawfully, wickedly and maliciously, did openly show
and exhibit, and cause to be shown and exhibited, to the great scandal and
disgrace of the said R. W. in contempt of our said lord the king and his laws,
to the evil example of all others, and against the peace of our said lord the
king, his crown and dignity.

That one R. S. from his nativity until the time of the taking this inquisition,

For com

posing and

hath been a person of good name, fame, and credit, and as such hath, for and

publishing

during all the time aforesaid, been reputed, esteemed, and respected by and
amongst all good and worthy liege subjects of our sovereign lord the king, to

scene wor

malicious
and ob
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ses on pro

whom he was in any wise known ; and that the said R. S. at the several and
respective times hereinafter mentioned, was, and yet is, a married man. And
the jurors, &c. do further present, that the said R. S. before and at the seve
libelling
them in
certain pic ral times hereinafter mentioned, was, and yet is, a miller; and the trade and
tures or
business of a miller hath used, exercised, and followed, and still doth use, ex
impres
sions, and
ercise, and follow, in a certain place called, &c. in, &c. And the jurors, &c.
exhibiting
them near
do further present, that T. S. late of, &c. printer, being a malicious and se
the corn
market (i). ditious person, and of a wicked disposition, and most unlawfully, malicious
ly, and unjustly devising, designing, contriving, and intending, as much as
in him lay, to injure the said R. S. in his aforesaid good name, fame, and
credit, and to bring him into public scandal, infamy, disgrace, hatred, and
contempt, with and amongst all the good and worthy liege subjects of our
said lord the now king, to whom he was in any wise known, and also to dis
turb, molest, and disquiet him the said R. S., and to disturb his domestic
peace and happiness, and to traduce, scandalize, and vilify him the said R.
S., and also most unlawfully, maliciously, and unjustly, devising, designing,
[*903 ] *contriving, and intending to represent, suggest, and insinuate, and to make
secutor

and his
wife, and

it be credited and believed that the said R. S. was and is a libidinous, im

moral, lewd, debauched, and ill-disposed person, and wickedly, wrongfully,
and unjustly to injure the said R. S. in his trade and business aforesaid, and
to impoverish and wholly ruin him the said R. S. on, &c. falsely, maliciously,
unlawfully, wickedly, wilfully, and designedly did print, and did then and
there falsely and maliciously cause and procure to be printed, of and concern
ing the said R. S., a certain false, scandalous, infamous, malicious, and obscene
libel, in the form of a song, entitled, “The Miller and Laundress, a new
song, founded on facts:” and containing in itself the false, scandalous, infa
mous, malicious, and obscene verses and matter, to the tenor following, of and
concerning the said R. S. (that is to say), Near Wandsworth town this famed
miller (meaning the said R. S.) does dwell, &c. [Here the libel was set out,
with innuendoes.] And the jurors, &c. do further present, that in order the
more effectually to complete, accomplish, perfect, and to effect the pur
poses aforesaid, so as aforesaid, unlawfully, maliciously, and unjustly devised,
designed, contrived, and intended, by the said T. S., he the said T. S. did
then, to wit, on the said, &c. at, &c. aforesaid, unlawfully, maliciously, wick

edly, wilfully, and designedly mark, print and impress, and unlawfully, &c.
cause and procure to be marked, printed, and impressed on the said false,
&c. libel so printed by the said T. S. in manner aforesaid, certain scandalous,
ludicrous, and obscene pictures, designs, prints, and devices, representing
and intended by the said T. S. to represent the said R. S. in a scandalous,
ludicrous, and obscene manner. And the jurors, &c. do further present, that
the said T. S. in order to effect and accomplish the purpose aforesaid, did
then, to wit, on the said, &c. with force and arms, at, &c. aforesaid, to wit, in

the public street and king's common highway there, called Mark Lane, before
and near unto a certain building there called and known by the name of the
Corn Market, at which place he the said R. S. then was and for a long time
then last past had been used and accustomed to deal and traffic in the way of
(i) See similar precedent, 4 Wentw. 203. See the general note, ante, 866

to 877.
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his said trade and business of a miller, and whereat there were assembled and

met together a great number of the liege subjects of our sovereign lord the
now king, unlawfully, &c. cause and procure the said false libel, so printed

by him the said T. S. in manner aforesaid, to be published and to be sung,
said, spoken, uttered, and pronounced with loud voices, and in a public and
open manner, and to be distributed about, and delivered, together with the
said scandalous, &c. pictures, &c. so marked, &c. thereon, to divers of the

liege subjects of our said lord the king, there then present, standing *and be- [*904 )
ing, to the great damage, scandal, infamy, disgrace, and injury of the said R.
S. in contempt, &c. to the evil example, &c. and against the peace, &c.
[Commencement of information, as ante, 7.] That T. K. of, &c, surgeon Information
for a libel
general of his majesty's forces, before and at the time of uttering and publish-in a print
ing of the false, scandalous, malicious, and libellous, prints and matters here
inafter mentioned, was and yet is a good, true, honest, faithful, worthy, and res
pectable subject of this kingdom, and as such always hath demeaned himself,
yet H. S. J. N. late of, &c. surgeon, well knowing the premises, but being

a person of an evil and malicious mind and disposition, and not having the fear
of God in his heart, and most unjustly contriving, and wickedly and malicious

ly devising and intending, as much as in him lay, to injure, aggrieve, defame,
and vilify the good name, ſame, credit, character, and reputation of the said T.
K., and to bring him into great contempt, ridicule, infamy, and disgrace here
tofore, to wit, on, &c. at, &c. unlawfully, scandalously, and maliciously ut

tered and published a certain false, scandalous, malicious, and libellous print
and matter on paper, representing two men riding on horseback, one of which
said men was represented by the said print as spitting at and on the face of
the other said man, (meaning thereby to represent himself the said H. S. J.

N. by the first-mentioned man, as spitting in the face of the second mention
ed man, and meaning to represent by the second-mentioned man the said T.

K. as having his face so spit at and upon by the said H. S. J. N.) and in
which said print just above the first-mentioned man, there was a certain inscrip
tion (meant to be an address of the said H. S. J. N., represented by the first
mentioned man, to the said T. K., represented by the said second-mentioned
man, and relating to the said spitting) in the words, marks, and letters follow

ing, to wit, Sir, (meaning the said T. K.) I (meaning H. S. J. N.) always
spit upon the dirtiest part of the street, and I (meaning the said H. S. J. N.)
am well assured it (meaning the spittle of the said H. S. J. N.) has fallen
now upon the foulest spot, (meaning thereby the face of the said T. K.) mean
ing and intending by the said address to represent

and describe the face of the

said T. K., as belonging to a person of a base, mean, and contemptible char
acter, and thereby to expose the said T. K. to public contempt, ridicule, and
disgrace; and on the said print, just above the said second-mentioned man,
there was a certain other inscription (meant to be the address of the said T.

K. represented by the second-mentioned man to the "said H. S. J. N. repre [*905 |
sented by the first-mentioned man, and relating also to the spitting) in the
words, marks and letters following, to wit, Sir, (meaning the said H. S. J. N.)
(p) See a similar precedent, Hand's Prac. 247.
Vol. III.
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you (meaning the said H. S. J. N.) have spit in my (meaning the said T.
K.'s) face, and my (meaning the said T. K.'s) eyes smart, as if you (mean
ing the said H. S. J. N.) chewed tobacco (meaning and intending by the last
mentioned address to represent the said T. K. as admitting that his face had

been spit upon by the said H. S. J. N. and as tamely submitting to that inju
ry); and upon the said paper just under that part thereof which contained the
above mentioned print and matter, there was a certain other inscription in the

words, figures, marks, and letters following, to wit, A surgeon-general (there
by meaning the said T. K.) near Arlington-street, (meaning thereby the res
idence of the said T. K.) afflicted with sore eyes from tobacco spittle (there
by meaning the spittle of the said H. S. J. N.) falling in his (meaning the
said T. K.’s) face, when flying through Portman-square like a kite (meaning
an allusion to the said T. K.’s name) on, &c. (meaning and intending by the
said last-mentioned inscription to show and to have it understood, that the print
and matters above mentioned were intended to apply to the said T. K.) and
in the said print just below the last-mentioned inscription there was a certain
other inscription, in the words, marks, and letters following, to wit, In his
(meaning the said T. K.'s) muddy brain, (meaning that the said T. K. had a
dull, stupid, and confused understanding) which (meaning the said T. K.’s
brain) is as dry as the remainder of biscuit after a Guinea voyage, he (mean
ing the said T. K.) hath strange places crammed with crude objections, the
which he (meaning the said T. K.) vents forth in mangled form; meaning and
intending by the said last-mentioned inscription to represent the said T. K. as
a person in the habit of making ill-digested, and absurd objections to reasona
ble applications or proposals, and thereby maliciously and injuriously intending,
designing, and contriving to ridicule and degrade the said T. K. and to bring
upon him the said T. K. the derision and contempt of his friends, neighbors,
and acquaintances, in contempt, &c. in open violation of the laws of this
realm, to the evil and pernicious example, &c. and against the peace, &c.
[Second count for the print only. Three other counts, each on one of the wri
ting or inscriptions.]
For drown

ing in effigy
the collec
tors of as

sessed taxes,

That J. A. late of, &c. J. P. late of, &c. H. R. late, of, &c. and W. M.
late of, &c. being respectively persons of envious, evil, and wicked minds,
and of most malicious dispositions, and maliciously, and unlawſully devising

and for a

libel upon
them (l).

and intending to injure *and aggrieve one A. B. gentleman, then and there

being an officer and person engaged and employed in certain business relating
[*906 |
to the revenue of our lord the king, to wit, an inspector of the duties on houses

and windows, and all other duties under the management of the commis
sioners for managing his majesty's affairs of taxes by several acts granted to
his majesty, and C. D. then and there being an officer and person engaged
and employed in certain business relating to the revenue of our said lord the

king, to wit, an officer of the survey and inspection of the several and respec
tive rates and duties upon houses, windows, and lights, and upon inhabited
houses, and upon male servants, carriages, horses, mules and dogs, by certain
(l) This indictment was settled by a very eminent crown lawyer now on the bench. See also
general note, ante, 806 to 877.
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acts of parliament granted to his majesty, for viewing and numbering the sev
eral windows and lights in each house, and for inspecting and examining the
assessment or certificate thereof, made or to be made according to the direc
tions of certain acts of parliament, and for doing all other matters by the stat
utes in such case made and provided, requisite to be done by an officer of that
nature, in the county of G. being respectively good, peaceable and well-dis
posed subjects of our said lord the king, and to bring them into great con
tempt, hatred, infamy, and disgrace, on, &c. with force and arms, at, &c.
aforesaid, in the county aforesaid, unlawfully and maliciously did conspire,
combine, confederate and agree amongst themselves, and together with divers
other evil-disposed persons whose names are unknown to the jurors aforesaid,
to traduce, deſame, vilify and bring into public hatred, ridicule, and contempt,
the said A. B. and C. D. as such officers respectively, as aforesaid, and to

make and cause to be made a great noise, riot, rout, tumult, and disturbance,
at T. aforesaid, in the county aforesaid, and that the said J. A. H. P. J. R.
and W. M. in pursuance of, and according to the said conspiracy, combination,
confederacy, and agreement as aforesaid before had, afterwards, to wit, on,
&c. aforesaid, with force and arms, at, &c. aforesaid, unlawfully and mali
ciously did put and place, and cause and procure to be put and placed, two
effigies, or figures intended to represent the said A. B. and C. D. in a certain
cart, and then and there unlawfully and maliciously, did, by and with a cer
tain horse, draw and cause to be drawn the said cart with the said effigies so
put and placed thereon, and exposed to public sight and view, in, through, and
along divers public streets and common highways there, and also before and
near the dwelling-house of the said A. B. and dwelling-houses of divers the
liege subjects of our said lord the king there situate, and in the presence,
sight, and view of divers liege subjects of our said lord the "king, in the man [*907 )
ner in which criminals are usually conveyed to the place of execution, and did
then and there during all that time toll and caused to be tolled, a certain large
bell of and belonging to a certain church at, &c. aforesaid, and made and
caused to be made a great noise, riot, rout, tumult, and disturbance, and utter,
and cause to be uttered, divers malicious and opprobrious words and speeches,
deſaming and vilifying the said A. B. and C. D. and among other opprobrious
words and speeches, that is to say, Damn the dog taxers, (meaning the said
A. B. and C. D.) Damn the window peepers, (meaning the said A. B. and C.
D.) and then and there beat, and caused to be beaten, the heads and faces
and other parts of the said effigies and figures, and did afterwards, to wit, on,
&c. aſoresaid, at, &c. aforesaid, cast and throw the said effigies or figures into
a certain river or stream of water, to denote and represent the death and drown
ing of them the said A. B. and C. D. and did then and there immediately
after such casting and throwing, ring, and cause to be rung, divers bells,
in and belonging to a certain church at, &c. aforesaid, in the manner in

which the same bells were used to be rung on joyful occasions, find did also
afterwards, to wit, on, &c. aforesaid, at, &c. aforesaid, compose, write, and
publish, and cause and procure to be composed, written, and published, a cer
tain scandalous and malicious libel, containing, amongst other things, therein
divers scandalous and malicious matters and things, of and concerning the
said A. B. and C. D. to the tenor and effect following, that is to say, Those

-
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two unfortunate malefactors (meaning the said A. B. and C. D.) were drawn
to the place of execution, attempted by that able priest, J. W.; on their arrival
A. B. (meaning the said A. B.) stood up, and with uplifted hands, address
ed the spectators, as follows: Fellow mortals, you have now presented to
your view, one of the most unfortunate of men, (meaning the said A. B.)
whose villany has brought him to the most detestable of all deaths: I (mean
ing the said A. B.) have been the bane of social comfort to many of you, you
now see the consequences of incorrigible roguery, (meaning the said A. B.)
have rid many of the golden dropsy which subsists near the purse, to add to
any one disease which will soon terminate any existence; to what dark abyss
I am hastening, to unknown regions and pain yet unfelt by me : Ah! too
late do I repent, the time is come, I must now answer to the call of justice,
had I been just and true, half honest would have saved me; I claim forgive

ness of you, though I have wronged you all, although with this my vile asso
ciate (meaning the said C. D.) partner of my villanies, sharer of my gains,
words are wanting to convince you how much my conscience goads me, heav

en hath now poured down curses on my head. This speech was answered
[*908 J by some pretty "good huzzas; the other miscreant (meaning the said C. D.)
then stood up, and with most beastly howl thus addressed the delighted spec
tators: Ungrateful wretches, you now behold a man (meaning the said C. D.)
in the face of death, whose courage dares to call you by your proper title;
you say I am of notorious ploughshare and buckle memory; yes, I (meaning
the said C. D.) am : my conduct has been such as commanded your esteem,

I (meaning the said C. D.) took but twenty shillings and gave you two, but I
am now foiled in my attempt to strip you of all within your shallow purses,
with an eternal chaos before my eyes, I tell you we (meaning the said A. B.
and C. D.) have shared fifteen hundred pounds, this I say to gripe your empty

pockets; had we (meaning the said A. B. and C. D.) lived, your persons
should have been in pawn to glut out empty coffers; now, farewell ; we shall
meet anon to compliment each other on our rogueries, I (meaning the said C.

D.) bid you all farewell. This hardened villain (meaning the said C. D.)
was answered by much hissing and clapping of hands, they (meaning the said
A. B. and C. D.) were then drowned, drawn, quartered, and dissected; the
joyful ceremony was finished by bell-ringing, and the sudden transition of every
one’s countenance from that of melancholy to a joyful aspect; J. W. the priest
endeavored to convert them by numerous hard blows and sundry bruises.

“Long live the king :” to the great damage, infamy, and disgrace of the said
A. B. and C. D. to the evil example, &c. and against the peace, &c. [In the
second count, one of the effigies said to represent A. B. The third omits the
libel. The fourth resembles the third, and avers the number of the unknown

men to have been 100 and more, stating their illegal assembly and tumultuous
behavior in the streets, without mentioning the circumstances respecting the

figures, &c.-as in the former counts.]
Informa
tion for a

libel, by
hanging
the prose
cutor in ef.

That T. E. late of H. in the county of M. nurseryman and seedsman, being
a person of a wicked, uncharitable, and malicious mind and disposition, and

unlawfully, wickedly, and maliciously devising, contriving, and intending, as

figy (m).

(m) See a similar precedent, Hand's Prac. 225.
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much as in him lay, to injure, oppress, aggrieve and vilify the good name,
fame, credit, and reputation of C. J. C., clerk, and to bring him into great
scandal, infamy, contempt, ridicule, and disgrace, on, &c. at, &c. aforesaid,
did unlawfully, wickedly, and maliciously make, and cause to be made, a cer

tain gibbet or gallows, and also a certain effigy or figure, intending to repre
sent the said C. J. C., and afterwards, to wit, on the same day and year afore
said, at H. aforesaid, in the county aforesaid, unlawfully, wickedly, and mali

ciously erected, set up, and fixed, and caused and procured to be set up,
erected, and fixed, the *said gibbet or gallows in and upon a certain piece of [*909 J
ground near to a certain common king's highway there, commonly called the
great North Road, passing through H. Common, in H. aforesaid, in the county
aforesaid, and kept and continued, and caused and procured to be kept and
continued, the said gibbet or gallows so there erected, set up, and fixed as
aforesaid, for a long space of time, to wit, for the space of eight days then next
following, and during that time, to wit, on the day and year aforesaid, and on
every day between that day and the second day of April, then next following,
at H. aforesaid, in the county aforesaid, unlawfully, and wickedly and mali

ciously hung up and suspended, and caused and procured to be hung up and
suspended, the said effigy or figure so intended to represent the said C. J. C.
to and upon the said gibbet or gallows, and kept and continued, and caused

and procured to be kept and continued, the said effigy or figure intending to
represent the said C. J. C. as aforesaid, so hung up and suspended as afore
said, for a long space of time, to wit, for the space of twelve hours on each of
those respective days, and during those times on those respective days, there
unlawfully, wickedly, and maliciously published and exposed the said gallows

or gibbet, with the said effigy or figure, so intending to represent the said C.
J. C. as aforesaid, thereto suspended, to the sight and view of divers and

very many of the liege subjects of our said lord the king, passing and repassing
in and along the common king's highway aforesaid, to the great scandal, infa

my, ridicule, and disgrace of the said C. J. C., in contempt of our said lord
the king and his laws, to the evil example of all others, and against the peace,
&c.

That T. W. late of, &c., J. H. late of, &c., and J. S. late of, &c., being per- For recting
sons of envious, uncharitable, wicked and malicious minds and dispositions, and #ºn.
unlawfully, wickedly, and maliciously devising, contriving, and intending, as º º .

much as in them lay, to injure, oppress, aggrieve, and vilify the good name, ...
fame, credit, and reputation of W. M. a good, peaceable, and well disposed sub- ſº
ject of our lord the king, and to bring him into great scandal, infamy, contempt, customed to

ridicule, and disgrace, on, &c. at, &c. aforesaid, did unlawfully, wickedly, ply (n).
and maliciously make, and cause to be made, a certain gibbet or gallows, and
also a certain effigy or figure intending to represent the said W. M., and af.

terwards, to wit, on the same day and year aforesaid, unlawfully, wickedly,
and maliciously erected, set up, and fixed, and caused and procured to be
erected, set up, and fixed, the said gallows or gibbet in a certain yard or
place,

near to,r or in p
part overhanging
of a certain common [*910
f *
ging the foot *pavement
p
)
(n) See a similar precedent, 4 Wentw. 205.
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or public highway, in, &c. aforesaid, called
street, near to a certain
ferry called the horse-ferry, where the said W. M. was used and accustomed
to ply in the way of his trade and business of a waterman, and kept and con
tinued, and caused and procured to be kept and continued, the said gibbet or
gallows, so there erected, set up, and fixed as aforesaid, for a long space of
time, to wit, the space of four days then next following, and during that time,
to wit, on the day and year aforesaid, and on divers other days and times be
tween that day and, &c., then next following, at the parish aforesaid, in the
county aforesaid, unlawfully, wickedly, and maliciously hung up and suspend
ed, and caused and procured to be hung up and suspended, the said effigy or
figure to and upon the said gibbet or gallows, with the surname of the said W.
M. inscribed on a piece of wood fixed to the said effigy or figure, and with di
vers other scandalous inscriptions and devices upon and about the same, add
ing to, and reflecting on, the said W. M., and kept and continued, and
caused and procured to be kept and continued, the said effigy or figure so
hung up and suspended as aforesaid, for divers long spaces of time, to wit,
for the space of eighteen hours in each and every of the days aforesaid, and
during those respective times, unlawfully, wickedly, and maliciously published
and exposed the said gallows or gibbet with the said effigy or figure thereon,
to the sight and view of divers and very many of the liege subjects of our
said lord the now king, passing and repassing in and along the king's highway
aforesaid, to the great damage, scandal, infamy, contempt, ridicule, and dis

grace of the said W. M., in contempt, &c. to the evil and pernicious example
of all others, and against the peace, &c.

-

º, That A. B. late of &c. [and other defendants.] being respectively persons
langing

of uncharitable, wicked, and malicious minds and dispositions, and unlawfully,

º

wickedly, and maliciously devising, contriving, and intending, as much as
... ." in them lay, to injure, aggrieve, and vilify the good name, fame, credit, and

i.

reputation of D. C. and E. G., gentlemen, being respectively good, peacea

isºme ble, and well-disposed subjects, of our said lord the king, and to bring them
tºn into great scandal, infamy, contempt, ridicule, and disgrace, on, &c. at, &c.

tºº aſoresaid, did unlawfully, wickedly, and maliciously erect, set up, and fix, and
them in the cause and procure to be erected, set up, and fixed, a certain gallows or gib
º: bet in a certain field near to the dwelling of the said D. C. there, and then
and there unlawfully, wickedly, and maliciously hung up and suspended, and
*911 J caused and procured to be hung up and suspended, to and upon the said "gal
lows or gibbet, divers, to wit, two effigies or figures, that is to say, one effigy
or figure intended to represent the said D. C. another effigy or figure intended
to represent the said E. G. and then and there unlawfully, wickedly, and ma

ple.

ſ

liciously, kept and continued, and caused and procured to be kept and con

tinued the said effigies or figures so hung up, and suspended as aforesaid, for
a long space of time, to wit, for the space of half an hour, and during that time
there, unlawfully, wickedly, and maliciously published and exposed, and caus

ed and procured to be published and exposed, the said gallows or gibbet, with
the said effigies or figures thereon, in the presence and view of divers and very
many persons then and there assembled and met together, and afterwards, to
wit, on the same day and year aforesaid, at, &c. aforesaid, unlawfully, wick
edly, and maliciously took down the said effigies or figures from the said gal

t
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lows or gibbet, and carried and conveyed the same to a certain other place in,
&c. aforesaid, and there unlawfully, wickedly, and maliciously, in the presence
and view of divers and very many persons then and there assembled and met
together, burnt and consumed the said effigies or figures, and caused and pro
cured the same to be burnt and consumed by fire, to the great scandal, infa
my, contempt, ridicule, and disgrace of the said D. C. and E. G., in contempt
of our said lord the king and his laws, to the evil and pernicious example, &c.

and against the peace, &c. [Second count for the effigy of D. C.

Third

count for the effigy of E. G.]
That before the printing and publishing of the scandalous, defamatory,
and malicious libel therein afterwards mentioned, to wit, on, &c. one M. P.

For pub
lishing an
ex parte
statement

preferred to and before the right honorable Thomas Smith, then and still con of prelimi
nary exa
tinuing to be mayor of the city of London, and one of the keepers of the minations
before a

peace and justices of our said lord the king, assigned to keep the peace, and

magistrater

to
also to hear and determine divers felonies, trespasses, and misdemeanors, hisrevious
com
committed within the city of London, a certain charge against the said R. S., mitting a
person for
that is to say, a charge that the said R. S. had, on the high seas, within the an offence
which
jurisdiction of the Admiralty of England, on board a certain ship, unlawfully with
he is charg
made an assault upon her the said M. P., with intent her the said M. P. felo ed (o).
niously and against her will, to ravish and carnally to know ; to wit, at, &c.
and that the defendants well knowing the premises, but being malicious and
ill-disposed persons, and devising and intending to traduce, defame,and aggrieve
the said R. S., and to injure and prejudice him in the minds of the liege sub
jects of our lord the king, and to cause it to be believed that he was guilty of
the said assault, *and thereby to prevent the due administration of justice, [•912 l
and to deprive the said R. S. of the benefit of an impartial trial for and con
cerning the matter of the said charge, did on, &c. at, &c. wilfully and mali
ciously print and publish, and cause and procure to be printed and published,
a certain scandalous, malicious, and defamatory libel, of and concerning the
said charge and the matter thereof, which said scandalous and malicious libel
was and is according to the tenor and effect following, that is to say, “Police,
—Mansion-house. The captain for whose apprehension a warrant has been

issued, as we stated in our yesterday's paper, was apprehended on Wednesday
afternoon by two of the city officers at the house of his attorney, and under
went a private examination before the lord mayor, yesterday morning. His

name is S. and the charge preferred against him was for assaulting Mrs. P.
the wife of Mr. P. who, we understand, is attached to the commissariat de
partment in the island of Barbadoes, with intent to commit a rape on board of

his own ship, the Mentor, on her passage to England. The circumstances
of this case, so disgraceful to Captain S. are, we understand, as follow ; Mrs.
P. embarked at the isle of Barbadoes, on board the Rachel, Captain G. be
ing one of the last of the West India convoy, amongst which was also the
Mentor, commanded by Captain S., with intent to join her husband in Lon
don. In the course of the voyage a dead calm stopped the progress of the
fleet, and mutual visits were made from the different ships; amongst others
(o) See 2 Campb. Rep. 563, and the cases ante, 870, where this was held libellous.
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the passengers and officers of the Rachel were invited to partake of a repast
on board the Mentor, and Mrs. P. accompanied by Captain C. and some
other persons, accordingly proceeded in the ship's boat to the vessel, where
they were hospitably received and luxuriously entertained by captain S., who
was peculiarly marked in attentions to Mrs. P. during the day. While the
party were enjoying the pleasures of the feast, however, a brisk gale sprung
up, and the surface of the ocean, which had previously been undisturbed by
the slightest zephyr, become now agitated with considerable fury, to the no
small alarm of Mrs. P. who became exceedingly desirous to return to her
own ship. From this step, however, she was deterred by the roughness of
the sea. In this dilemma, Captain S., with much apparent politeness, begged
that she would not make herself uneasy, observing, if she was not afraid to re
main under hisprotection, he would give her such accommodation, and endeavor
to consult her comfort and happiness in such a manner as to leave her no ground
to lament her temporary absence from the Rachel. After some persuasion,
Mrs. P. agreed to accept the offer, as from the increasing strength of the
winds she saw there were no hopes of her being able to get back that night,
[*913 ] without being "exposed to hardships extremely unpleasant for a female to en
counter. Captain C. and his male friends therefore, quitted the ship, leaving
Mrs. P. behind them, and returned to the Rachel.

The state cabin was then

prepared by Captain S.'s directions for his fair visitor, to which she soon aſter
retired, but had not been there long, when the obtrusion of the captain upon
her privacy excited no little astonishment, which from his subsequent conduct,
increased to the utmost alarm. He commenced his attack by apologizing
for his entrance, and by ascribing his unexpected visit to the impression
which the charms of Mrs. P. had made upon his too susceptible heart. He

proceeded in the same strain of fulsome flattery for some time, but finding
that his eloquence had no other effect than to raise the indignation of his in
nocent visitor, he proceeded from words to deeds, and having in the first in
stance, imprinted some impassionate kisses, he took some other liberties with

the person of Mrs. P. which delicacy forbids our describing, but which so far
irritated and terrified Mrs. P. that she shrieked with the utmost violence.

Her cries at length attracted the attention of a gentleman named A. who was
a passenger in the vessel, and who instantly rushed to the spot, in time to
prevent the perpetration of the vile and dishonorable intentions of the captain,
from whose loathsome embraces he extricated his almost senseless victim.

The ensuing morning Mrs. P. returned to the Rachel, and on her arrival in
this country instantly informed her husband of the atrocious manner in which
she had been treated, and immediate application was made for a warrant, in
consequence of which, the criminal is likely to meet the legal punishment of
his villany. The result of the examination yesterday was, that the captain
was himself held to bail in ºf 1,000, with two sureties in 6500 each, to an

swer for his appearance at the Admiralty sessions, or court of King's Bench,
as the parties may think fit, to take his trial for the offence. Mrs. P. is a
woman of an interesting and intelligent countenance, about 25 years of age.
The captain had nothing either captivating or prepossessing in his appearance,
and is about 30.

He did not seem the least affected at his disgraceful situa

tion, nor to feel, in the slightest degree, the very contemptuous manner in
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which he was regarded by all who were aware of his unmanly conduct. He
employed a short-hand writer, a barrister, and a phalanx of friends; if possi
ble, to intimidate his accuser, by the publicity of her exposure. Notwith
standing these attempts, however, to screen himself behind her delicacy, she
gave her evidence in the clearest and most collected manner, which conscious
innocence and innate virtue could only have enabled her to accomplish. This
was the "only examination which occurred at this office worth detailing.”— [*914 )
To the great damage, &c. to the evil example, &c. and against the peace,
&c.

—cº--

INDICTMENTS, &c. FOR LIBELS ON DEAD PERSONS.

[Usual commencement of information, as ante, vol. ii. 6..] That before the

Inſorma
tion for a
libel reflect

time ofprinting or publishing of the wicked, false, scandalous, malicious and de ing on the
famatory libel hereinafter next mentioned, Caroline, late the wife of Sir John chastity,
&c. of the
Wrottesley, bart., commonly called Lady Caroline Wrottesley, died, leaving the prosecutor's
deceased
said Sir J. W. her surviving, to wit, at London, in the parish of St. Mary-le wife (p).
Bow, in the ward of Cheap; and that Robert Thomas Weaver, late of London
aforesaid, printer; Thomas Arrowsmith, late of London aforesaid, gentleman;
and William Shackell, late of London aforesaid, printer; being persons of a
wicked and malicious disposition, and wickedly and maliciously contriving and
intending to injure, defame, disgrace, and vilify the memory, reputation, and
character of the said C. late the wiſe of the said Sir J. W., bart., commonly
called Lady C. W., then deceased, and to cause it to be believed that the said
C., during her life-time, was a person of immoral, unchaste, and licentious con
duct, and to bring the said Sir J. W., the surviving husband of the said C., and
the children, family, and relations of the said C. into great scandal, infamy, con
tempt, and disgrace; and to stir and excite them to a breach of the peace of
our said sovereign lord the king, on, &c. in the first year of the reign, &c. afore
said, at, &c. aforesaid, with force and arms, wickedly, maliciously, and un
lawfully did print and publish, and caused to be printed and published, in a
certain newspaper, called “John Bull,” a certain wicked, false, scandalous,
malicious, and defamatory libel of and concerning the said C., late the wife
of the said Sir J. W., entitled “Queen's Visitors;” in one part of which
said libel is contained the false, scandalous, malicious, and defamatory matter
following: that is to say, “Having gone through the list of the Queen's fe
male visitors, and there appearing no probability of any increase to it, we
cannot but call the serious attention of our readers to the names which we

have laid before them in the course of our analysis. It is to be remarked, not
whether the persons named (with a few exceptions) are disreputable and unfit
associates for a queen at any time, but that at the moment when we are told
(p) See Hawk. b. 1. c. 73. s. l ; and 4 T. R. victed, fined and imprisoned. See another form, 4
This was the information in R. B. of Easter T. R. 126, which however seems defective, for not

126.

Term, 2 Geo. 4, on the prosecution of Sir J. averring that there were descendants of the party
Wrottesley, bart. against the proprietor, printer, libelled still living, and that the libel was published
and publisher of the John Bull newspaper, for a with intent to instigate them to a breach of the

libel on his deceased wife. Defendants were con- peace.
Vol. III.
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that thousands of people are assured of her innocence, we find, putting their
rank and quality out of the question, a list of twenty-six names of ladies who
have, during seven months, visited Bradenburgh House. From these twenty
six we shall, in conclusion, subtract those who were by various circumstances

Second
count.

influenced in their conduct, and leave the net produce to the judgment of our
readers, and the respectability of insulted majesty;” and in another part there
of is contained the false, scandalous, malicious, and defamatory matter follow
ing, of and concerning the said C., late the wife of the said Sir J. W., bart.
commonly called Lady C. W., (that is to say) Countess of T., Lady Mary
B. Mrs. H. G. B. and Lady O. (a foreigner) could not refuse the solicita
tions of the men of the family, Lady C. W., (then and there meaning the said
C., late the wiſe of the said Sir J. W., commonly called Lady C. W.,) Lady
T.'s daughter and Lady M.'s sister having been detected in a criminal intrigue
with her menial servant, (then and there meaning and intending that the said
C., late the wife of the said Sir J. W., commonly called Lady C. W., had
been in her life-time guilty of a criminal intrigue with her menial servant) to
the great disgrace and scandal of the memory, reputation, and character of the
said C., to the great damage and infamy of the said Sir J. W., and the said
children, family, and other relations of the said C., late the wife of the said
Sir J. W., to the evil example of all others, and against the peace of our said
lord the king, his crown ºnd dignity. And the said coroner and attorney of
our said present sovereign lord the king, giveth the court here further to under
stand and be informed, that before the time of the publishing the wicked, false,
scandalous, malicious, and defamatory libel hereinaſter next mentioned, the
said C., late the wife of the said Sir J. W. baronet, commonly called Lady C.W.,
died, leaving the said Sir J. W. her surviving, to wit, at, &c. aforesaid, and
that the said R. T. W., T. A., and W. S., being such wicked and malicious
ly disposed persons as aforesaid, and wickedly and maliciously contriving and
intending as aforesaid, on the same day and year aforesaid, with force and
arms, at, &c. aforesaid, did wickedly, maliciously, and unlawfully publish, in a
certain newspaper called “John Bull,” a certain other wicked, false, scanda
lous, malicious, and defamatory libel, of and concerning the said C., late the
wife of the said Sir J. W., (commonly called Lady C. W.) entitled “Queen's
Visitors;” in one part of which said last-mentioned libel is contained the
false, scandalous, malicious, and defamatory matter following, (that is to say)

[set out the libel as before.] (then and there meaning and intending that the
said C., late the wife of the said Sir J. W., commonly called Lady C. W.,
had been in her life-time guilty of a criminal intrigue with her menial servant)
to the great scandal of the memory, reputation, and character of the said C.,
to the great damage, disgrace, and infamy of the said Sir J. W., and the
children, family, and other the relations of the said late wife of the said Sir J.

W., to the evil example of others and against the peace of our said lord the
king, his crown and dignity. [There were two other counts stating parts only

of the libel.] Whereupon the said coroner and attorney of our said lord the
king, &c.

[Usual conclusion of information as ante, vol. ii. 6..]
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*INDICTMENTS, &c. FOR WERBAL SLANDER.
insult
[Cumberland. Commencement of information as ante, 6.] That M. J. For
ing and vi
late of, &c. spinster, being a wicked and ill-disposed person, and wickedly lifying the
intending to vilify, scandalize, and bring into disgrace the characters of one sioners of
property
J. L., one R. W., and one W. H. M. they the said J. R. and W. H. the
tax in the
execution of
being, at the time of the committing the offence hereinaſter mentioned, com their duty
missioners duly appointed under and by virtue of an act of parliament passed (q).
in the thirty-ninth year of the reign of his present majesty, intituled, An act
to repeal the duties imposed by an act made in the last session of parliament,
for granting an aid and contribution for the prosecution of the war, and to
make more effectual provision for the like purpose by granting certain duties
upon income in lieu of the said duties, for hearing and determining appeals
relative to the duties upon income, and by virtue of such appointment acting
as such commissioners, in the hearing and determining appeals arising in the
respective wards of Cumberland, Eskdale, and Leath, in the said county of
Cumberland, and wickedly and maliciously intending to vilify the proceedings
of the said commissioners on hearing and determining appeals as aforesaid,
and to bring into contempt and hatred, his majesty's government, on, &c. at,
&c. wickedly, wilfully, falsely, and contemptuously, in the presence and hear
ing of the commissioners, whilst they the said commissioners were acting
in the execution of their said office in hearing and determining appeals relat
ing to the said duties upon income, at a certain meeting duly holden by them
for that purpose, on the said, &c. at, &c. uttered and pronounced, and
loudly published to the said commissioners these false, contemptuous, ma
licious, scurrilous, and abusive words, of and concerning the said commis
sioners, and of and concerning the proceedings of the said commissioners, in
the execution of their said office following, that is to say, “You, (meaning the
said J. R. and W. H. as such commissioners as aforesaid,) are a blackguard
perjured pack, and I (meaning the said M.) will bring you before the court of
King's Bench;” to the great scandal and infamy of the said J. R. and W.
H. as such commissioners as aforesaid, in disparagement of the said proceed
ings of the said commissioners, in disturbance of the administration of justice,
and in contempt of the government of our lord the king and his laws, and
against the peace, &c. And the said attorney-general, &c. that whilst the
said J. R. and W. H., being such commissioners for hearing and determin
ing appeals relating to the duties upon income arising in the respective wards
coin. Ints

(q) This indictment was settled by a “g emi
nent crown lawyer now on the bench. See also
ante, vol. ii. 214. Mere words of a private indi
vidual are not, in general, indictable, though, if re
duced into writing, they would be libellous, 3 Salk.

indictment can be supported. So that if a man at a
vestry meeting, call an absent magistrate abusive
names in reference to a private quarrel, 2 Campb.
142, iſ, in his absence, he say, “if he is a sworn jus
tice he is a rogue, and a forsworn rogue,” or if he

190. But scandalous aspersions of a magistrate in apply to him the names of ass, fool, coxcomb, or
the execution of his office are regarded as criminal, blockhead, no indictable offence will have been
and subject the offender to
at the dis committed, 2 Stra. 1157,8. 2 Salk. 698. 2 Campb.
cretion of the court in which he is convicted, 142. And it seems, that to make any words thus
Comb. 46. And, to these, the rule is strictly con indictable they must be spoken to the magistrate,
fined. For if the language, however opprobrious, and not in his absence, 2 Campb. 142. 2 Stra.
apply only to the justice in his private capacity, no 1157, 1 Stra. 420, 1.

º,
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of Cumberland, Eskdale, and Leath as aforesaid, were acting in the execution
of their said office in hearing and determining certain appeals of divers per
sons relating to the duties upon income brought before them at a certain meet
ing duly holden by them the said commissioners for that purpose, on the said,
&c. at, &c. aforesaid, the said M. J. being a wicked and ill-disposed person,
and a disturber of the peace of our lord the king, and wickedly intending to
bring into disgrace and contempt the said J. R. and W. H. as such commis
sioners as aforesaid, and the proceedings of the said commissioners in hear
ing and determining appeals, came, and then and there, to wit, at, &c. afore
said, scandalized, insulted, and vilified the said commissioners so being in the
execution of their said office, by saying to the said commissioners, in the
presence and hearing of the said commissioners, these false, malicious, scur
rilous, and contemptuous words following, that is to say, &c. [set out the
words and conclude as before, and as ante, 6.]

CHAPTER XV.

Note.—The new Larceny Act, 7 & 8 Geo. IV. c. 29, and the Malicious
Injuries Act, c. 30, have been substituted for some of the Statutes quoted
in this Chapter, which are repealed by c. 27.—By the first of those Acts,
c. 29, the distinction between PETTY LARCENY and GRAND LARCENy

is abolished—Caps. 28 and 31 are also given.—By the first the Claim of
BENEFIT of CLERGY is abolished for the future; but a reference to for
mer Statutes is still needful, in consequence of the 7th Clause.—In other
respects there is little alteration of the Law as it previously stood, beyond
the substitution of a single Statute in lieu of a multiplicity of Enact
ments for each Class of Offences, and the following forms of Indictments
may in general be adopted.
--eee--

OF OFFENCES AGAINST PERSONAL PROPERTY.
-

-->-

LARCENY (r)—PRELIMINARY Notes.

The offence in general. Larceny is the wróngſul taking and carrying away The offence.
of the personal goods of any one from his possession, with a felonious intent
to convert them to the use of the offender, without the consent of the owner,
2 East P. C. 553. 2 Leach, 838. To constitute this offence, therefore, in
any form, there must be a taking from the possession, a carrying away against
the will of the owner, and a felonious intent to convert it to the offender's
use. We will first consider these requisites, and then examine the degree of

larceny, and investigate the aggravation by which it may be attended.
I. There must be a taking from the possession (A). It must be premised I.MUST
There
BE A
that it is a general rule of law, that the general and absolute property in per-Tºs.

sonal chattels, accompanied with the right of possession, draws to it the ...
(r) As to this subject in general, see Hawk, b. Burn, J. Larceny. Williams, J. Felony. Dick, J.
l. c. 33. 4 Bla. Com. 229 to 250. Com. Dig. Jus- Larceny.
tices, O. 4, 5, 6, 7, 8, 2 East P. C. 524 to 791.

(A) [In Pennsylvania v. Becomb, Addis. R. 386, it is said that taking deer skins, hung up in the
woods at an Indian hunting camp, may be larceny, though the skins were not in the possession of any
one at the time.]
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Orreros. possession, 2 Saund. 47, a n. 1 (A); if, therefore, a party has the absolute
property in goods at the time they are stolen, though he has not the actual

possession, it will be larceny at common law, feloniously to carry them away
against his consent; if, on the other hand, he has not the absolute nor qualifi
ed property in the goods at the time they were stolen, though he has the pos
session, such taking will not amount to larceny from him. All felony includes
the idea of trespass, and therefore, if the party be guilty of no trespass in
taking the goods, he can commit no felony in carrying them away, Hawk. b.
I. c. 33. s. 1.

Such may be considered the general rule, as far as regards the taking from
the possession, but very difficult and nice points frequently arise in the appli
cation of this rule, where there has been a bailment by the owner to the of
fender ; we will therefore further consider and illustrate this rule under the

following divisions. 1. Where the offender lawfully acquired the possession
of goods, but merely under a bare charge, the owner still retaining his pro
perty and absolute dominion over them. 2dly. Where the offender unlawfully
acquired the possession of goods, as by fraud, or force, &c. and with an in
tent to steal, the owner still retaining his property over them. 3dly. Where
the offender acquired the possession and qualified property in the goods, un
der color of a bailment, but with the intention of stealing them, and the privi
ty of the bailment has been determined, either by the wrongful act of the of.
fender, or by the intention of the parties, and he afterwards embezzles them.

and, 4thly. Where the offender had the qualified property in, and possession
of the goods, money, &c. at the time of the embezzlement; and herein of
the legislative enactments constituting such embezzlement a larceny, and how
far a party can be guilty of larceny in taking his own goods.
1st. When the offender lawfully acquired the possession of goods, but merc
ly under a bare charge, the owner still retaining his property and absolute
dominion over them, the offender will be guilty of larceny at common law in
embezzling them. Thus a shepherd who has the charge of a flock, a butler
who takes care of plate, a servant who keeps the key of a chamber, and a
guest who has valuable property to use at an inn, have manifestly no interest
in the things they are to use or preserve, and with propriety may be said to
steal them, Hawk. b. 1. c. 19. s. 6.

East P. C. 564.

So if a master deliv

ers property into the hands of a servant for a special purpose, as to leave it at
the house of a friend, or to get change or deposit with a banker, the servant
will be guilty of felony in applying it to his own use, for it still remains in the

constructive possession of its owner, 2 Leach, 870.942 (B). And if the sur
rogate give his clerk a sum of money, for the express purpose of buying blank
licences, and he embezzles it, he will be guilty of larceny, 2 East P. C. 563.

Sed vide East P. C. 562. Russ. & Ry. C. C. 215. 4 Taunt. 258. S. C.

§:

(A)
v. Pomeroy, 2 Pick. R. 121.]
(B) [State v. White, 2 Tyler's R. 352. So a hostler is guilty of larceny if he takes his master's
horse, State v. Selſ, 1 Bay. R. 242. See also U. States v. Clew, 4 Wash. C. C. R. 700; Common

fº v. Brown, 4 Mass. R. 580; Dame v. Baldwin, 8 Mass. R. 518; M'Clure's case, 3 Roger's Rec.
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If a banker's clerk is sent to the money-room to bring cash for a particular Orfºrce.
purpose, and he takes the opportunity of secreting some for his own use, 1
Leach, 344. If a tradesman entrust goods to his servant to deliver to his
customer, and he appropriates them to himself, 1 Leach, 251. Kel. 33.
Cowp. 294, the parties are respectively guilty of felony. And if several per
sons play together at cards, and deposit money for that purpose, not parting
with their property therein, and one sweep it all away, and take it to himself,
he will be guilty of theft, if the jury find that he acted with a felonious design,
1 Leach, 270. Cald. 295. So iſ there be a plan to cheat a man of his prop
erty, under color of a bet, and he parts with the possession only, to deposit as
a stake with one of the confederates; the taking by such confederate is felo
nious. Russ. & Ry. C. C. 413. And if a bag of wheat be delivered to a ware
house-man for safe custody, and he take the wheat out of the bag, and dispose
of it, it is larceny, Russ. & Ry. C. C. 337. And where abanker's clerk took
notes from the till, under color of a check from a third person, which check
he obtained by having entered a fictitious balance in the books in favor of that
person, it was held he was guilty of felony; the fraudulent obtaining the
check being nothing more than mere machinery to effect his purpose, 4Taunt.
304. Russ. & Ry. C. C. 221. S. C. 2 Leach, C. C. 1083. And where
one employed as a clerk, in the day-time, but not residing in the house, em
bezzles a bill of exchange, which he received from his master in the usual
course of business, with directions to transmit it by the post to a correspondent, it was held larceny, 2 East, P. C. 565. And in the King v. Mead,
Chelmsford Summer Assizes, 1816, Lord Ellenborough, C. J. ruled, that the
defendant who was employed not as a servant, but as a general manager of a
farm, and who directed every concern relative to it, but who applied some of
the wheat to his own use, and afterwards denied having done so, was guilty of
larceny : saying that the case of a tailor, (put by defendant's counsel) who
embezzled part of the cloth delivered to him to be made up, was distinguish
able, because, there the owner never expected the return of the commodity
in the same shape, but here the dominion of the prosecutor continued. And
where goods have not been actually reduced into the owner's possession, yet
if he has entrusted another to deliver them to his servant, and they are deliv
ered accordingly, and the servant embezzled them, he will be guilty of larceny;
as where a corn factor having purchased a cargo of oats on board a ship, sent
his servant with his barge to receive part of the oats in loose bulk, and the
servant ordered some of them to be put into sacks, which he afterwards em
bezzled, this was holden larceny, 2 East P. C. 1798. 2 Leach, 825.

-

Hen. 8.
Independently of a servant being guilty of larceny at common law, in thus 21
c. 7.

embezzling his master's property, the 21 Hen. 8. c. 7, makes the embezzle
ment of goods above the value of forty shillings, felony, when entrusted to a

servant by his master. Thus, after reciting that divers persons had, upon
confidence and trust, delivered unto their servants, their caskets, and other

jewels, money, goods and chattels, safely to be kept to the use of their said
masters or mistresses; and that they had afterwards withdrawn themselves,

and had gone away with the same, or part thereof, to the intent to steal the
same ; and sometimes being with their said masters, &c. had converted the
same, or part thereof, to their own use, which misbehavior so done, was doubt

918
OFFENCE,

LARCEN Y.

[Chap. XIV.

ful in the common law, whether it were felony or not, it is enacted “That all

and singular such servants, (being of the age of eighteen, and not apprenti
ces) to whom any such caskets, &c. by his or their said masters and mistres
ses, shall from thenceforth be so delivered to keep, or if any such servant or
servants withdraw him or them from their said masters and mistresses, and go

away with the said caskets, &c. or any part thereof, to the intent to steal the
same, and defraud his or their said masters or mistresses thereof, contrary to
the trust and confidence to him or them put, by his or their said masters or
mistresses, or else being in the service of the said master or mistress, without
assent or commandment of his said masters or mistresses, he embezzle the

same caskets, &c. or any part thereof, or otherwise convert the same to his
own use, with like purpose to steal it; that if the said caskets, &c. that any
such person shall go away with, or which he shall embezzle, with purpose to
steal it, as is aforesaid, be of the value of forty shillings or above that, then
the same false, fraudulent, and untrue act or demeanor from he neeforth shall

be deemed and adjudged felony,” and clergy is taken away from this offence,
by 27 Hen. S. c. 17; both acts are made perpetual by the 28 Hen. S. c. 2.,
repealed by 1 Mary, sess. 1. c. 1. s. 5: and the 21 Hen. S. c. 7, is revived
and made perpetual by the 5 Eliz. c. 10. s. 3. so that at this day the offence
is a clergyable felony. By this act, 21 Hen. S. c. 7. s. 2., it is declared that it
shall not extend to apprentices bound by any indenture, or any persons within
the age of eighteen. It extends also only to such persons who were servants
to the owner of the goods, both at the time of their delivery and when they
were stolen, Hawk. b. 1. c. 33. s. 12. 2 East P. C. 562. To bring the
case within the act, the goods must have been delivered to the servant to keep
for the master, and the words “kept to the use of the master,” imply that they
are to be returned to the master, 2 East P. C. 562.

The act does not extend

to goods, the actual property of which were not in the master at the time, and
therefore, it is said, that if the property be changed, as by melting the money
down, or malting corn, and then it be taken away, it is not within the statute,
Hawk, b. 1, c. 33. s. 15. 2 East P. C. 563, sed quare. See Hawk. b. 1.
c. 33. s. 15. The act only extends to where the owner has actually had them
in his possession, and not where his servant has merely received them to his
use. No wasting or consuming the goods is within the act, however wilful,
Hawk. b. 1. c. 33. s. 14.

[•919 |

*2dly. Where the offender unlawfully acquired the possession of goods as
by fraud or force, &c. with an intent to steal them, the owner still retaining his
property in them, such offender will be guilty of larceny in embezzling them.

Therefore hiring a horse on pretence of taking a journey and immediately
selling it is larceny, because the jury found the defendant acted animofurandi,

in making the contract, and the parting with the possession had not changed
the nature of the property, 2 East P. C. 6S5. 1 Leach, 212 (A). And so,
where a person hires a post-chaise for an indefinite period and converts it to
his own use, he may be convicted of larceny if his intent was felonious, 2

2.4%
2.]

[S. ate v. Gorman, 2 Nott & M'Cord, 98; State v. Barna,2 Taylor, 41; State v. Selſ, l Bay,
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Leach, 420. 2 East P. C. 691. So obtaining a horse by pretending ano- 9”
ther person wanted to hire it to go to B., but in truth with intent to steal it,
and not going to B., but taking the horse elsewhere and selling it, is larceny,
1 Leach, 409. 2 East P. C. 689. So where the prisoner intending to steal
the mail bags from a post-office, procured them to be let down to him by a
string from the window of the post-office, under pretence that he was the mail
guard, he was held guilty of larceny, East P. C. 603. It is larceny for a per
son hired for the special purpose of driving sheep to a fair, to convert them to
his own use, he having the intention so to do at the time of receiving them
from the owner. 1 Ry. & Moo. C. C. 87. And where a man ordered a
pair of candlesticks from a silversmith, to be paid for on delivery, to be sent
to his lodgings, whither they were sent accordingly, with a bill of parcels, by
a servant, and the prisoner, contriving to send the servant back under some
pretence, kept the goods, it was holden larceny, cited in 2 Leach, 420. And
if a sale of goods is not completed, and the pretended purchaser absconds
with them, and from the first his intention was to defraud, he is guilty of steal
ing, 1 Leach, 92; and to obtain money from another by ring-dropping, is a
similar offence if there was an original design to steal, 1 Leach, 238. 2
Leach, 572; and where the owner of goods sends them by a servant, to be
delivered to A., and B. pretending to be A., obtains them from him, B. is guil
ty of larceny, 2 East P. C. 673. So where the prisoner pretending to be the
servant of a person who had bought a chest of tea, deposited at the E. I.
Company's warehouse, got a request paper and permit for the chest, and took
it away with the assent of a person in the Company's service who had the
charge of it; it was held that this was felony, Russ. & Ry. C. C. 163. So
to obtain a bill of exchange from an indorsee, under a pretence of getting it
discounted, is felony, if the jury find that the party did not intend to leave the
bill in the possession of the defendant, previous to receiving the money to be
obtained on his credit, and that he undertook to discount with intent to con

vert it to his own use, 1 Leach, 294; and it seems, that if a person procure
possession of a house with an intent to steal the lead affixed to it, he may be
indicted on the 4 Geo. 2. c. 32 for the statutable larceny, 2 Leach, 850 (A).
In all these cases the defendant's original design in obtaining the goods
was felonious, and the owner never parted with his property therein, for ifeither
was not the case there could be no larceny, as will appear from the following
instances (B):—Thus where a house was burning, and a neighbor took some
of the goods, as if to save them from the flames, and afterwards converted
them to his own use, it was holden no felony, because the jury thought the
original design honest, 1 Leach, 411, notes. And it is certain, that if the pro
perty in effects be given voluntarily, whatever false pretence has been used to
obtain it, no felony can be committed, 1 Hale P. C. 506. Russ. & Ry. C. C.
225. S. P. Thus obtaining silver on pretence of sending a half guinea pre
sently in exchange is no felony, 2 East P. C. 672. So writing a letter in the
(A) [Roscoe's Dig. Cr. Ev. 493, et seq., 2 Russell, 118, n. [1]; Valentine's case, 4 Rogers' Rec. 33;
Bowen's case,4 Rogers' Rec. 46: Blunt v. Commonwealth, 4 Leigh R. 689.]
(B) [Roscoe's Dig. Cr. Ey. 495 et seq.; Lewer v. Commonwealth, 15 Seig. & Rawle, 93; Mow
rey v. Walsh, 8 Cowen, 242.]
Vol. III.
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name of a third person to borrow money, which he obtains by that fraud, is
only a misdemeanor. 2 East P. C. 673; and it makes no difference in these
cases that the credit was obtained by fraudulently using the name of another,
to whom it was intended to be given, l Leach, 303, notes.

2 East P. C. 673.

Russ. & Ry. C. C. 225; and if a horse dealer delivers a horse to another on
his promise to return immediately and pay for it, the party's riding off and not
returning is no felony, 1 Leach, 467. 2 East P. C. 669. So if a tradesman
sells goods to a stranger as for ready money, and sends them to him by a ser
vant who delivers them, and takes in payment for them bills which prove to
be mere fabrications, this will be no larceny, though the party took his lodg
ings for the express purpose of obtaining the goods by fraud, because the
owner parted with his property, 2 Leach, 614. So fraudulently winning mo
ney at gaming, where the injured party really intended to play, is no larceny,
though a conspiracy to defraud appear in evidence, 2 Leach, 610. So bro
kers, bankers, or agents embezzling securities deposited with them for secu
rity or any special purpose, are not guilty of larceny, 4 Taunt. 258. 2 Leach,
1054. Russ. & Ry. C. C. 215, S. C.; but this decision occasioned the 52
Geo. 3. c. 63, to be passed, making it a misdemeanor in brokers, bankers, and
others, to embezzle securities deposited with them for safe custody or for any
special purpose, in violation of good faith, and contrary to the special purpose
for which they were deposited, see the act, post, 921. Thus in all cases
where a voluntary delivering by the prosecutor is the defence to be relied on,
two questions arise, first, whether the property was parted with by the owner;
secondly, whether supposing it was not, the prisoner at the time he ob
tained it conceived a felonious design. In the first case no breach of trust
can make a conversion larceny ; in the second, the complexion of the offence
must depend on the felonious design.
3dly. Where the offender lawfully acquired the possession and qualified

property in the goods, under color of a bailment, but with the intention of steal

I •920

ing them, and the privity of the bailment has been determined either by the
wrongful act of the offender or by the intention of the parties, if he afterwards
embezzles such goods, he will be guilty of larceny. For in the first case, after
the determination of the special contract by any "plain and unequivocal
wrongful act of the bailee, inconsistent with that contract, the property, as
against the bailee, reverts in the owner, although the actual possession remain
in the bailee, per Gould, J., East P. C. 691, 627. The most remarkable
case of this description is that of a carrier. It is perfectly settled that his
appropriation during the journey of a whole package to his own use, is a mere
breach of trust (A), but if he open it, and take out some of the goods, he is
guilty of felony, because this act determines the contract under which he had
a qualified property in the effects, 1 Hale, 504. Hawk. b. 1. c. 33. s. 5, 7.

3 Inst. 107 (B). So the conversion of a sum of money with a felonious intent,
which was found in a bureau delivered to a carpenter to be repaired, by
(A) [Rex v. Pratley, 5 Carr. & Payne, 533; Rex v. Levy, 4 Carr. & Payne, 241; Rex v. Fletcher,
4 Carr. & Payne, :
. (B) [Commonwealth v. Brown, 4 Mass. R. 580; Dame v. Baldwin, 8 Mass. R. 518; Rex v. Bra

zier, Russ. & Ry. C. C. 337; 2 Stark. Ev. (new ed.) 448 n. (x).]
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breaking it open, when there was no necessity for so doing for the purpose of Orraneº
repairs, will amount to a larceny, 8 Wes. 405. 2 Leach, 952. 2 Russ. 1045;
and in the same case it was said, that if a pocket-book containing bank notes
were left in the pocket of a coat sent to be mended, and the tailor took the
pocket-book out of the pocket, and the notes out of the pocket-book, with a
felonious intent, it would amount to a felony (A). If the master and owner
of a ship steal some of the goods delivered to him to carry, it is not larceny
in him, unless he took the goods out of their package: nor if larceny would
it be an offence within 24 Geo. 2. c. 45. Russ. & Ry. C. C. 92. See id.
118. Post, 927. So if a parcel be delivered to a porter, and he run away
with it, and in the pursuit it is lost, it will be left to the jury to say whether
he opened it and took out the goods, or preserved it entire ; and on the decis
ion of this point, the legal guilt or innocence of the party will depend, 2 East
P. C. 697. And if corn be sent to a miller to grind, and he take part of it,

he will be guilty of felony, because there is a severance which constitutes a
trespass and a felonious conversion, 1 Roll. Abr. 73; but in a late case, where
the prosecutor sent forty bags of wheat to the prisoner, a warehouseman, for
safe custody, until they should be sold by the prosecutor, and the prisoner'sser
vant, by the direction of the prisoner, emptied four of the bags and mixed their
contents with other inferior wheat, and part of the mixture was disposed of by
the prisoner, and the remainder was placed in the prosecutor's bags, which
had thus been emptied, and there was no severing of any part of the wheat

in any one bag with intent to embezzle that part only which was so severed, it
was held, that the prisoner was guilty of larceny in taking the wheat out of the
bag, Russ. & Ry. C. C. 337 (B). And where property which the prosecu
tors had bought was weighed out in the presence of their clerk, and delivered
to their carter's servant to cart, who let other persons take away the cart and
dispose of the property for his benefit, jointly with that of the other persons,
it was held, that the carter's servant was not guilty of a mere breach of trust,
but that he as well as the other persons were guilty of larceny at common
law, Russ. & Ry. C. C. 125, and see 2 East P. C. 568 to 574, 695 to 698.
Where the bailment has been determined according to the intention of the
parties, as if a carrier take the whole package to the place appointed and
deliver them or lay them down, if he afterwards take them, he will be placed
in the same situation, because all property in the goods is ended, I Hale P.
C. 504.

3 Inst. 107.

But in all these cases the defendant must have had

an intention of stealing the property at the time it was delivered to him, oth
erwise his subsequent withholding or disposing of them will not constitute a
new felonious taking, or make him guilty of felony, Russ. & Ry. C. C. 441,

over-ruling 2 East P. C. 690, 694. 2 Russ. 1089,90.

1 Ry. & Moody C.

C. 87 (C).
4thly. Where the offender has the qualified property and actual possession
(A) [Where a letter is given to deliver to another, breaking it open and taking out money is larce
my. Cheudie v. Buell, 6 Ohio R. 67.]

-

-

-

(B) [So where a milier, having received barilla to grind, fraudulently retained part of it, returning a

mixture of barilla and plaster of Paris, it was held to be larceny. Commonwealth v. James, 1 Pick. R
ić, [state v. white, 2 Tyler's R. 352; State v. Jenkins, 2 Tyler's R. 379; State v. Smith, 2

375.

Tyler, 272.]

-
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of the goods at the time of the embezzlement, he will not be guilty of larceny
at common law. Thus where a servant or clerk had received property for
the use of his master, and the master never had any other possession than

such possession by his servant or clerk, it was doubted whether the latter

was guilty of ſelony in stealing such property, but was guilty merely of a
breach of trust, 2 Leach, 835. Hale, 668. East P. C. 570, 1; and in the latter

case, where the prisoner received a check from Sir T. B. to buy Exchequer
bills, and he carried it to the bankers, got change, and embezzled part, and was
indicted for larceny at common law, it was held, that as Sir T. P. never had any
possession of the money received at the bankers, but by the hands of the pris
oner, the indictment could not be supported, 4 Taunt. 258. Russ. & Ry. C. C.
215, S. C. 2 Leach C. C. 1054. So a cashier of a bank could not be guilty
of felony in embezzling an India bond which he had received from the court of
Chancery, and was in his actual as well as constructive possession, 1 Leach,
28. So if a clerk received money of a customer, and, without at all putting
it in the till, converted it to his own use, he was guilty only of a breach of
trust, though had he once deposited it, and then taken it again, he would have
been guilty of ſelony, 2 Leach, 835. The dangers resulting from this doc
trine occasioned the enactment of 39 Geo. 3. c. 85, against the embezzle
ments by servants or clerks, by which it is enacted, “That if any servant or
clerk, or any person employed for the purpose or in the capacity of a servant
or clerk to any person or persons whomsoever, or to any body corporate or poli
tic, shall, by virtue of such employment, receive or take into his possession
any money, goods, bond, bill, note, banker's draft, or other valuable security,

Embezzle

ment by
servants

!'".
y 39 Geo.
S. c. 85.

or effects, for or in the name or on account of his master or masters, em

ployer or employers, and shall fraudulently embezzle, secrete, or make away
with the same or any part thereof, every such offender shall be deemed to have
feloniously stolen the same from his master or masters, employer or em
ployers, for whose use, or in whose name or names, or on whose account the
same was or were delivered to, or taken into the possession of such servant,
clerk, or other person so employed, although such money, &c. was or were,

not otherwise received into the possession of such master or masters, employ
er or employers, than by the actual possession of his or their servant, clerk,
or other person so employed; and every such offender, his adviser, procurer,
aider, or abettor shall be liable to be transported for fourteen years, in the dis
cretion of the court in which he is convicted.” This act extends only to such
servants as are employed to receive money, and to instances in which they
receive money by virtue of their employment. It seems an apprentice,
though under the age of eighteen, is within the act, Russ. & Ry. C. C. S0.
So is a female servant, Russ. & Ry. C. C. 267. A person employed upon
commission to travel for orders and to collect debts, is a clerk within the act,

though he is employed by many different houses on each journey, and pays
his own expenses out of his commission on each journey, and does not live

with any of his employers, nor act in any of their counting-houses, Russ. &
Ry. C. C. 198. So a servant in the employment of A. & B, who are part
ners, is the servant of each, and if he embezzle the private money of one, may
be charged under the act as the servant of that individual partner, 3 Stark.
C. N. P. 70. A man is sufficiently a servant within the act, although he is
º
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only occasionally employed when he has nothing else to do; and it is suffi- or rºos.
cient if he was employed to receive the money he embezzled, though receiv
ing money may not be in his usual employment, and although it was the only
instance in which he was so *employed, Russ. & Ry. C. C. 299. A clerk [•921
intrusted to receive money at home from out-door collectors, receives it
abroad from out-door customers, it was held, that such receipt of money may
be considered “by virtue of his employment,” within the act, though it is be
yond the limits to which he is authorized to receive money from his employ
ers, Russ. & Ry. C. C. 319. So if a servant generally employed by his mas
ter to receive sums of one description and at one place only, is employed by
him in a particular instance to receive a sum of a different description and at
a different place, this latter sum is to be considered as received by him by
virtue of his employment, for he fills the character of servant, as it is by be
ing employed as servant he receives the money, Russ. & Ry. C. C. 516.
Where the owner of a colliery employed the prisoner as captain of one of his

barges to carry out and sell coal, and paid him for his labor by allowing him
two-thirds of the price for which he sold the coals, after deducting the price
charged at the colliery, he was held a servant within the act, and having em
bezzled the price, he was guilty of larceny within the act, Russ. & Ry. C. C.
139. So a servant who received money for his master for articles made of
his master's materials which he embezzled, was held within the act, though he
made the articles, and was to have a given portion of the price for making of
them, Russ. & Ry. C. C. 145.

The act is not confined to clerks and servants of persons in trade; it ex
tends to the clerks and servants employed to receive of all persons what
ever. Therefore where the overseers of a township employed the prisoner
as their accountant and treasurer, and he received and paid all the money re
ceivable or payable on their account, he received a sum and embezzled it, he
was held a clerk and servant within the act, Russ. & Ry. C. C. 349.

2

Stark. C. N. P. 349. S. C. If a servant, immediately on receiving a sum for
his master, enters a smaller in his books, and ultimately account to his master
for the smaller sum only, he may be considered as embezzling the difference
at the time he made the entry, and it will make no difference, though he re
ceived other sums for his master on the same day, and in paying them and the
smaller sum to his master together he might give his master every piece of
money or note he received at the time he made the false entry, Russ. & Ry.
C. C. 463. 3 Stark. N. P. C. 67. S. C. It seems the act does not apply to
cases which were larceny at common law, 2 Leach, C. C. 1033. Russ. &
Ry. C. C. 160. S. C. Peck's case, coram Park, J. Staffordshire Sum. As
sizes, 1817, 3 Stark. Evid. 842. It is questionable, therefore, whether, if
a servant receives money from his master to pay C., and does not pay it, he
can be indicted for embezzlement, Russ. & Ry. C. C. 267; but as counts
for larceny at common law, and for embezzlement, under the statute may be
joined in the same indictment, any difficulty in this respect may be avoided,
see 3 M. & S. 549. 550. Although property has been in the possession of
the prisoner's masters, and they only entrust the custody of such property to a
third person to try the honesty of their servant, if the servant receives it from
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** such third person and embezzles it, it is an embezzlement within the act,

*

Russ. & Ry. C. C. 160. 2 Leach, 1033. S. C. The statute, in mention
ing the specific punishment of transportation for fourteen years, does not ex
clude any other punishment of inferior degree, 2 East P. C. 578. Russ. &
Ry. C. C. 285; therefore the court may fine or imprison, 3 M. & S. 556, 7.
2 Russ. on Crimes, 1244; and now by 3 Geo. 4. c. 38. s. 2. servants, clerks,
or apprentices robbing their employers of any valuable security or effects what
soever, may, when entitled to clergy, be transported for fourteen years, or im

prisoned only, or imprisoned and kept to hard labor for not exceeding three
years.

º- By stat. 52 Geo. 3. c. 63. s. 1, reciting it to be “expedient that due provis
H. ion should be made to prevent the embezzlement of government and other se
en

brokers, and

-

-

-

-

-

...:” curities for money, plate, jewels, and other personal effects, deposited for safe
deeds, bills

...” custody, or for any special purpose, with bankers, merchants, brokers, attor
-

-

& "... mes, and other agents entrusted by their customers and employers,” see ante,
c. entrust-

- -

-

-

-

ed to their 919 a, it is enacted, “That if any person or persons with whom (as banker or

...'..." bankers, merchant or merchants, broker or brokers, attorney or attornies, or
* * agent or agents, of any description whatsoever), any ordinance debenture, ex
pledge the
same.

chequer
bill, navy,
or lottery
transport
bill or
or other
bill, warrant,
order
for the payment
of victualling,
money, state
ticket,
certificate,
seamen'sorticket,
bank receipt for payment of any loan, India bond, or other bond, or any deed,
note, or other security for money, or for any share or interest in any national
stock or fund of this or any other country, or in the stock or fund of any cor
poration, company or society established by act of parliament, or royal char
ter, or any power of attorney for the sale or transfer of any such stock or fund,
or any share or interest therein, or any plate, jewels, or other personal effects,
shall have been deposited, or shall be or remain for safe custody, or upon or
for any special purpose, without any authority, either general, special, condi
tional, or discretionary, to sell or pledge such debenture, bill, warrant, order,

state lottery ticket, or certificate, seamen's ticket, bank receipt, bond, deed,
note, or other security, plate, jewels, or other personal effects; or to sell,
transfer, or pledge the stock or fund, or share or interest in the stock or fund
to which such security or power of attorney, shall relate, shall sell, negotiate,

transfer, assign, pledge, embezzle, secrete, or in any manner apply to his or
their own use or benefit, any such debenture, bill, warrant, order, state lottery
tickets, or certificate, seamen's ticket, bank receipt, bond, deed, note, or other

security as hereinbefore mentioned, plate, jewels, or other personal effects, or
the stock or fund, or share or interest in the stock or fund to which such

security or power of attorney shall relate, in violation of good faith, and con
trary to the special purpose for which the things hereinbefore mentioned, or
any or either of them, shall have been deposited, or shall have been or remain
ed with or in the hands of such person or persons, with intent to defraud the
owner or owners of any such instrument or security, or the person or persons
depositing the same, or the owner or owners of the stock or fund, share, or in
terest to which such security or power of attorney shall relate, every person

so offending in any part of the United Kingdom of Great Britain and Ireland,
shall be deemed and taken to be guilty of a misdemeanor, and being thereof
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convicted according to law, shall be sentenced to transportation for any term Orrence.
not exceeding fourteen years, or to receive such other punishment as may by

law be inflicted on a person or persons guilty of a misdemeanor, as the court
before which such offender may be tried and convicted shall adjudge,” “The Embezzle
proprietor and member of a savings bank, receiving money for taking care of "...

deposits, &c. it is not within the act for him to embezzle such deposits. 1 of#..."
money
-

-

D. & R. C. N. P. 22.” Again, by the second section of the same act, after º .
reciting, “it is usual for persons having dealings with bankers, merchants, º,
-

-

-

-

-

-

-

eposite

brokers, attornies, or other agents, to deposit or place in the hands of such "...i.
bankers, &c. sums of money, bills, notes, drafts, checks, or orders for pay-

{...,

ment of money, with directions or orders to invest the monies so paid, or them.

to which such bills, &c. relate, or part thereof, in the purchase of stocks or

funds, or in or upon government, or other securities for money, or to apply
and dispose thereof in other ways, or for other purposes,” enacts, “That if
any banker, merchant, broker, attorney or other agent, in whose hand any
sum or sums of money, bill, note, draſt, check or order, shall be placed, with
any order or orders in writing, and signed by the party or parties who shall so
deposit or place the same, to invest such sum or sums of money, or the money
to which such bill, note, draft, check, or order as aforesaid, shall relate, in the

purchase of any stock or fund, or in or upon government or other securities or
in any other way, or for any other purposes specified in such order or orders,
shall in any manner apply to his or their own use and benefit, any such sum,
&c. as hereinbefore mentioned, in violation of good faith, and contrary to the
special purpose specified in the direction or order in writing, hereinbefore
mentioned, with intent to defraud the owner or owners of any such sum or
sums of money, every person so offending, shall be deemed guilty of a mis
demeanor, and liable to fourteen years transportation, or such other punish
ment, as parties guilty of misdemeanors, may lawfully receive, s. 2.” The
same provision is also made, in case any agent with whom a security has
been deposited for a special purpose, shall in any way apply it, contrary to
the authority on which he holds it, s. 1. But the act is not to extend to pre
vent persons receiving money due on securities, s. 3. Nor does it extend to
partners not being privy to the offence, s. 4. And by sect. 5, the act is not
to lessen any remedy at law or equity, regarding the party aggrieved. The
act does not affect trustees or mortgagees, s. 6. Nor does it restrain the par
ties from disposing of securities on which they have a lien, unless they dis
pose of more than is necessary to satisfy the lien, s. 8. Quatre if money can
be considered as personal effects, within the 52 Geo. 3. 1 Dow. & Ry. C.
N. P. 22.

The 17 Geo. 3. c. 56. s. 1. enacts, that if any person employed in the felt Embezzle
or hat, woolen, linen, fustian, cotton, iron, leather, fur, hemp, flax, mohair, or

iº.

silk manufactures, or in manufactures of the said materials mixed one with turers.

another, shall purloin, embezzle, secrete, sell, pawn, exchange, or otherwise
unlawfully dispose of any of the materials with which they are entrusted,
whether wrought up or not, he shall be punishable before two justices, on
summary proceedings, for the first offence, by being kept in prison to hard la
bor for not less than fourteen days, not more than three months; and for any
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9***** subsequent offence for not less than three, nor more than six months, and, in
either case, the magistrates may order the offender to receive a public whip
ping. By the same act also those who in any way receive the property so
purloined, are, on a like summary conviction, to forfeit from £10 to £40;
and on failure of payment thereof, to be committed from three to six months,
or for three days, and once publicly whipped. For a second offence, the par
ty accused shall be committed to the sessions, and, on conviction, forfeit from
3650 to £100; or in default, to be subject to the same penalties as for the

first, s. 3, 4. And any one selling, pawning, pledging, exchanging, or other
wise unlawfully disposing of any of the property so embezzled, is subject to
the same punishment with the principal offender.

º

There are also several statutes to protect great public companies from dep

#º redations of this nature by their servants. Thus the 15 Geo. 2. c. 13 s. 12.
servants, .enacts, that if any officer or servant of the Bank of England Company, be
... ing entrusted with any note, bill, dividend, warrant, bond, deed, or any secu

&c. of pub-

**):

-

-

-

-

rity, money, or other effects belonging to the said company; or having any bill,
dividend, warrant, bond, deed, or any security or effects of any other person
or persons lodged or deposited with the said company, or with him as an offi
cer or servant of the said company, shall secrete, embezzle, or run away with
any such note, &c. (as before) or any part of them, he shall be guilty of felo
ny without benefit of clergy. It has been held, that where a bank clerk em
ployed to post into the ledger, and read from the cash book, bank notes from
£100 in value up to £ 1000, and who, in the course of that occupation had,
with other clerks, access to a file, upon which paid notes of every description
were filed, took from that file a paid bank note for £50, he could not be
considered as entrusted with the possession of this note so as to bring him
within this act, and in the same case it was questioned whether a note once
cancelled by the bank is within the act, Russ. & Ry. C. C. 35. Securities
issued by government, as exchequer bills, are “effects' within the act, though,
from not having been signed by a person legally authorized they are not valid
and legal exchequer bills. Russ. & Ry. C. C. 67. 2 Leach, 958. 1 New.
Rep. 1, S. C.

50 Geo. 3. c.

, a... . .

§'. *

By stat. 50 Geo. 3. c. 59. for the more effectually preventing the embez
º zlement of money or securities for money belonging to the public, by any col
...f lector, receiver, or other person entrusted with the receipt, care, or manage

º "ment thereof, it is enacted, “that if any person or persons to whom any mo
ney or securities for money shall be issued for public services, shall embezzle
such money, or in any manner fraudulently apply the same to his own use or
[*922 ) benefit, or for any purpose whatever *(except for the public services) every
such person so offending, and being thereof duly convicted according to law,

in any part of the United Kingdom, shall be adjudged guilty of a misdemean
or, and shall be sentenced to be transported beyond the seas, or to receive
such other punishment as may by law be inflicted on persons guilty of misde
meanors, and as the court before which such offenders may be tried and con
(A) [See 2 Russell, 224, n. [1] ]
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victed shall adjudge.” Sect. 2. enacts, “that if any such officer, collector, Orreros.
or receiver so entrusted with the receipt, custody, or management of any part
of the public revenues, shall knowingly furnish false statements or returns of
the sums of money collected by him or entrusted to his care, or of the bal

ances of money in his hands, or under his control, such officer, collector, or
receiver so offending, and being thereof convicted, shall be adjudged guilty of
a misdemeanor, and shall be adjudged to suffer the punishment of fine and
imprisonment, at the discretion of the court, and be rendered for ever inca

pable of holding or enjoying any office under the crown.
When the 35 Geo. 3. c. 36. and 37 Geo. 3. c. 46. make annuities created

:*::::::

by the Irish Parliament transferable, and the dividends payable at the bank of 3. c. 46. "
England, they make it capital for any servant of the bank “entrusted with any
note, bill, dividend warrant, or warrant for payment of any annuity or interest,
or money, or any security, money, or other effects, of or belonging to the said
governor and company,” or having any note, &c. of others lodged there, or
with him in his official capacity, to secrete, embezzle, or run away with such
property, s. 6. And by 24 Geo. 2. c. 11. s. 3, a provision in similar lan-24 Geo.2.c.
guage is framed respecting the offices of the South Sea Company. These
acts are not repealed by the general words of 39 Geo. 3. which might, at
first, seem to extend to all the cases which they are intended to affect, 2

Leach, 958. See the 3 Geo. 4. c. 38. s. 2, as to the punishment for offences
against these acts, supra.
* *
At common law, persons employed in the post office have no special prop- By persons
erty in the letters committed to their charge, which may prevent their stealing jº

them from amounting to larceny, 1 Leach, 1 (A). But in order more secure-P"“”
ly to protect this kind of property, which persons in this situation have so
strong a temptation to steal, the 7 Geo. 3. c. 50. enacts “that if any deputy,
clerk, agent, letter carrier, post boy, or rider, or any other officer or person
whatsoever employed in receiving, stamping, sorting, charging, carrying, con
veying, or delivering letters or packets, or in any other business relating to
the post office, shall secrete, embezzle, or destroy any letter or letters, packet
or packets, bag or mail of letters, which he shall or may be entrusted with, or
which shall have come to his hands or possession, containing any bank note,
bank post bill, bill of exchange, exchequer bill, South Sea or East India bond,
dividend warrant of the bank, South Sea, East India, or any other company,
society, or corporation, navy, or victualling, or transport bill, ordinance debent
ure, seaman's ticket, state lottery ticket, or certificate, bank receipt for pay
ment on any loan, note of assignment of stock in the funds, letter of attorney
for receiving annuities or dividends, or for selling stock in the funds, or be
longing to any company, society, or corporation, American provincial bill of
credit, goldsmith's or banker's letter of credit or note for or relating to the
payment of money or other bond, or warrant, draft, bill, or promissory note
whatsoever for the payment of money, or shall steal and take out of any letter
or packet that shall come to his hands or possession, any such bank notes, &c.
T

(A) [The laws of the U. States provide for the punishment of this offence. See Ing. Dig. 687,688.]
Vol. III.

43

-

;See. 3. c.
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orrºwer. [as before] he shall be deemed guilty of felony without benefit of clergy.”
In order to bring a person within this act, it is not necessary that he should
have taken the oath prescribed by 9 Ann. c. 10. s. 41, but stealing a letter
containing money itself and not an instrument securing it, is not within this
statute, 1 Leach, 106; nor will a draft, in itself invalid, on the ground of the
defect or want of the stamp, if taken in a letter by a person employed by the

post office, be such a draft for the payment of money as to subject the offend
er to be indicted under it, 2 Leach, 887. 3 Bos. & Pul. 311. Russ. & Ry.
C. C. 12, S. C. And though the letter will be evidence on an indictment up
on the second section of 7 Geo. 3. c. 50, for stealing the letter, yet as it has
been holden that no person employed in the post office can be guilty under the
last provision, it will be in vain to indict him on that clause, 2 Leach, 900,
904. 3 Bos. & Pul. 315. 1 East P. C. Addend. XVII. Russ. & Ry. C.
C. 31, S. C.; but he may be indicted under the 52 Geo. 3. c. 143. s. 3.
Russ. & Ry. C. C. 32, notes, post. And, indeed, there seems to be no stat

ute by which a servant of the post office can be punished for merely embez
zling a letter, unless it contains some of the securities which the 7 Geo. 3.
specially protects. Country bank notes, however, that have been paid, and
which the owners have the power to re-issue, are within the statute, 2 Leach,
1090. Russ. & Ry. C. C. 232, S. C. and part of a valid instrument will
suffice; for it was holden, that if any person employed by the post office se
crete one day a letter containing half a bank note, and another letter at a
different time containing the other half of it, his offence will be complete, 2
Leach, 575. 2 East P. C. 581, S. C. And now, by 42 Geo. 3. c. 81, it is

expressly declared a capital offence to secrete, embezzle, or destroy any let
ter containing a part of any instrument named in the former statute.

[•923 ]

*An embezzlement for the mere purpose of obtaining the postage, is not

5 Geo.

# * * capital, I Leach, 81, 3, 2 East P. C. 604. But by 5 Geo. 3. c. 25. s. 19, if
any deputy, clerk, agent, letter carrier, or other servant appointed, authorized,
and entrusted to take in letters or packets and receive the postage thereof,
shall embezzle, or apply to his own use any money or monies by him received,
with such letters or packets for the postage thereof, or shall burn, or otherwise

destroy any letter or letters, packet or packets, by him so taken in or receiv
ed; or who, by virtue of his office, shall advance the rates upon letters or
packets sent by the post, and shall not duly account for the money by him re
ceived for such advanced postage, shall be guilty of felony. But the clause
in 7 Geo. 3. c. 50, on this subject is, in some respects, differently worded; it
enacts “that if any deputy, clerk, agent, letter carrier, officer, or other person
whatsoever employed in any business relating to the post office, shall take
and receive into his own hands and possession any letter or letters, packet or
packets, to be forwarded by the post, and receive any sum or sums of money
therewith for the postage thereof, shall burn, or otherwise destroy any letter or
letters, packet or packets, by him so taken in or received; or if any such dep

uty, &c. [as before] so employed shall advance the rate or rates of postage
upon any letter or letters, packet or packets, sent by the post, and shall secrete
and not duly account for the money by him received for such advanced post
age, he shall be deemed guilty of felony.” This last act seems to be the
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more proper one on which to frame indictments at the present day, because, Orºsses.
though it does not expressly repeal the former provision, it is entitled “An
act for amending certain laws relating to the revenue, &c. and, therefore, proba
bly intended to supersede the regulations, on the same subject, which then
were in existence.

By the 5 Geo.
4. c. 20. s.&c.
10, persons
employed
in the postoroffice
wilfully 520,Geo.
4. e.
embezzling
or destroying,
parliamentary
proceedings,
newspapers,
s. 10.
&c. or any other printed paper whatever, sent by the post, without covers, or
in covers open at the sides, will be guilty of a misdemeanor, and punishable
by fine and imprisonment; the offence to be tried in the place where commit
ted, or where the party is apprehended.
• We shall hereafter consider the offence of stealing naval and military stores

i.

in the possession of persons having the charge and custody thereof, see post, . I:
937.

military
stores, &c.

It was formerly thought that a person inhabiting furnished lodgings could lºdger".
not be guilty of larceny in taking away the furniture let to him, and which he
had a right to use, Kel. 24.81, 2. To put an end to all doubt on this subject, 3 W. & M. c. 9. enacted, that if any person shall take away with intent
to steal, embezzle, or purloin, any chattel, bedding, or furniture, which, by
contract or agreement, he or they are to use, or shall be let to him to use, in
or with such lodging; such taking, embezzling, or purloining, shall be, to all
intents and purposes, taken, reputed, and adjudged to be larceny and felony,
and the offender shall suffer as in case of felony, s. 5. But where a man
takes a whole house ready furnished, and, at the same time, enters into an
agreement to pay for whatever articles may be missing when his term expires,
he will not be guilty of larceny within this statute, by taking any of the movea
bles from the premises, 2 Leach, 680. It has been questioned whether steal
ing goods in a lodging room let by contract to the prisoner, to be used with
the lodging, is an indictable offence within the act, Russ. & Ry. C. C.

*Y*M.

480.

There are several cases in which a man may be guilty of larceny in taking How far a

his own property, as if he pledge it to another and then take it again fraudu- ºr
lently in order to charge him with the value, 1 Hale, 513. Fost. 123, 4 (A). º *.
So if he rob his servant of his goods with intent to charge the hundred, in an own goods.
action on the statute of Westminster, he will be guilty of felony, Fost. 124.
If a man steal his own goods from his own bailee though he has no intent to
charge the bailee, but his intent is to defraud the king, yet if the bailee had an
interest in the possession and could have withheld it from the owner, the tak
ing is a larceny, Russ. & Ry. C. C. 470. 3 Burn, J. 24th ed. 240, S. C.
And it is holden that a man may be accessary after the fact to a larceny com
mitted on himself, by receiving and harboring the thief instead of bringing
him to justice, Fost. 123: but a joint tenant or a tenant in common of effects,
(A) [Roscoe's Dig. Cr. Ev. 513, et seq.; Palmer v. People, 10 Wendell, 165.]
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cannot be guilty of larceny in appropriating the whole to his own purposes, 1
Hale, 513 (A); but if a part owner of property steal it from the person in
whose custody it is, and who is responsible for its safety, he is guilty of larceny,
Russ. & Ry. C. C. 478. 3 Burn, J. 24th ed. 241, S.C. Nor can a wife commit
larceny of her husband's goods, because his custody is, in law, hers, end they
are considered as one person, 1 Hale, 514 (B). On the same ground no
third person can be guilty of larceny by receiving the husband's goods from

the wife, and if she keep the key of the place where the property is kept, her
privity will be presumed, and the defendant must be acquitted, l Leach, 47 (C).
It has been said that the wife cannot be found guilty of a larceny in the
presence of her husband, because it will be deemed to be by his coercion and
under his influence; but it seems to be the better opinion that this is only a
presumption till the contrary appears, and that if it be proved that she alone or
principally was criminal, she will be legally guilty as if she were a feme sole,

1 Hale, 45, 516 (D). It is, however, said, that the husband and wife may be
indicted together, and that in case the husband is found guilty the wife will be
acquitted on her proving the relation to exist, the burthen of which is thrown
on her, Kel. 37 (E".

We shall hereafter consider, in particular, in whom the property in the goods
stolen may be laid, see post, as to indictment; it will suffice here to observe

that such property may be laid in any person having the actual possession and
a special property in such goods.
II. THERE
Must

BE

cartraying
aw AY.

A

II. There must be a carrying away (F).-And therefore, if a thief cut a belt
on which a purse is hung, and it drops to the ground where he leaves it, or if
he compel a man to lay down goods which he is carrying, and is apprehended
before he raises them from the ground, the crime is incomplete, 1 Leach, 322,
n.b. 1 Hale, 533. And iſ goods are tied to a string, which is fastened at one
end to a counter, and a person intending to steal them takes hold of the other,
and removes them towards the door as far as the string will permit him, this
will be no felony. So where the prosecutor had his keys tied to the strings of
his purse in his pocket, which the prisoner endeavored to take from him, and

[*925 J was detected with the purse in his "hand, but the strings still hung to the pock
et by the keys, this was holden to be no asportation, and, therefore, no larceny
was committed, I Leach, 321, n. a. 1 Hale, 508 (G). But a very slight as
portation will suffice. Thus, to snatch a diamond from a lady's ear, which is
instantly dropped among the curls of her hair, 1 Leach, 320. 2 East P. C.
(A) [One entitled to receive a share of a crop for his services is not joint-tenant or tenant in com
mon with his emplºyer, and commits larceny in stealing a part. State v. Gay, 1 Hill R. 364.]
(B) [See Willis's case, 1 Moody C C. #.
(C)
was, however, held in Tolfree's case, Moody C. C. 243, that where the wiſe and a stranger
of the husband, the stranger is guilty of larceny. And so in People v. Schuyler, 6

É
ë.
º
owen, 572.

ſº

(D)
Dig. Cr. Ev. 785 J
(E) [in Commonwealth v. Trimmer, 1 Mass. R. 476, it is held, that a ſeme covert cannot be charged

with largeny jointly with her husband. See also Martin v. Commonwealth, 391
(F) [Roscoe's Dig. Cr. Ev. 469,470; 2 Russell, 95; Case of Scott, 5 Rogers's Rec. 169.]
(G) [Phillips's case, 4 Rogers's Rec. 177.]
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557; to remove sheets from a bed and carry them into an adjoining room, 1 Orrºck.
Leach, 222, in notes—to take plate from a trunk, and lay it on the floor with
intent to carry it away, ibid.—and to remove a package from one part of a
wagon to another, with a view to steal it, 1 Leach, 236, have respectively
been holden to be felonies (A); and where prisoner had liſted up a bag from
the bottom of a boot of a coach, but was detected before he had got it out, it
did not appear that it was entirely removed from the space it at first occupied in
the boot, but the raising it from the bottom had completely removed each part
of it from the space that specific part occupied; the judges held this was a
complete asportation, 1 Ry. & Moody C. C. 14. But if the defendant mere
ly change the position of a package from lying end ways to lengthways, for
the greater convenience of taking out its contents, and cuts the outside of it
for that purpose, but is detected before he has taken any thing, there will be
no larceny committed, id. ibid. in notes. Where it is one continuing transac

tion though there be several distinct asportations in law by several persons, yet
all may be indicted as principals who concur in the felony before the final
carrying away of the goods from the virtual custody of the owner, 2 East P. C.
557; but two cannot be convicted upon an indictment charging a joint larce
ny, unless there be evidence to satisfy a jury that they were concerned in a
joint taking, 2 Stark. on Evidence, 840. If one steal another man's goods,
and afterwards another stealeth from him, the owner may prosecute the first or
the second felon at his choice, Dalt. c. 162.

There is no occasion that the

carrying away be by the hand of the party accused, for if he procured an in
nocent agent, as a child or a lunatic, to take the property, or iſ he obtained it
from the sheriff by a replevin, without the slightest color of title and with a fe
lonious design, he will himself be a principal offender. Hawk. b. 1. c. 33.s.

12. [Roscoe's Dig. Cr. Ev. 470. 2 Russell, 130, 131.]
III. The taking must be against the will of the owner. And therefore, if III. The
the goods are taken with the consent or privity of the wife, no larceny will be *:::=

committed, I Leach, 47 (B). "But if the owner, in order to detect a number ::"...,
of men in the act of stealing, directs a servant to appear to encourage the de- º:
sign, and lead them on till the offence is complete, so long as he did not in- [*926 |

duce the original intent, but only provided for its discovery, after it was formed,
the criminality of the thieves will not be destroyed, 2 Leach, 913. So if a
man be suspected of an intent to steal, and another, to try him, leaves proper

ty in his way, which he takes, he is guilty of larceny, 2 Leach,921. And if,
on thieves breaking in to plunder a house, a servant, by desire of his master,
show them where the plate is kept, which they remove, this circumstance will

not affect the crime, 2 Leach, 922. It is not necessary that the taking should
be lucri causa; taking with an intent to destroy will be sufficient to constitute

the offence, if done to serve the prisoner or another person, though not in a
pecuniary way. Russ. & Ry. C. C. 292. [Russ. & Ry. C. C. 307. 2
Russell, 94.]

-

IV. The intent must be felonious. The intention ofthe defendant is a ques-IV. The
INTENT

*—-

(A) [State v. Wilson, 1 Coxe R. 441
(B) [But see Willis's case, 1 Moody

d C. 375; People v. Schuyler, 6 Cowen, 572.]

MUst BE
reloxious.
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tion for a jury to determine, 1 Leach, 413, 15, and in notes.

East P. C. 685.

1 Hale P. C. 504. The question whether a particular taking is felonious, is
a question of law, arising principally upon the intention of the prisoner as
found by the jury. The felonious quality consists in the intention of the pri
soner to defraud the owner, and to apply the thing stolen to his own use, see

2 Stark, on Evidence, 827; and in a late singular case on this point, it was
determined, that where a servant clandestinely took his master's corn, though
to give it to his master's horses, he was guilty of larceny, the servant in some
degree being likely to diminish his labor thereby, Russ. & Ry. C. C. 307.

3 Burn, J. 24th edit. 209

(See a late case, Russ. & Ry. C. C. 118, post,

927, under very particular circumstances.) It is sufficient if the prisoner in
tend to appropriate the value of the chattel and not the chattel itself to his own
use, as where the owner of goods steals them from his own servant or bailee
in order to charge him with the amount, 7 Hen. 6. f. 43, ante, 924. The in
tention must exist at the time of the taking, and no subsequent felonious inten

tion will render the previous taking, felonious, as where goods are removed by
the prisoner during a fire, with intent to preserve them for the owner, and he
afterwards determine to appropriate them to his own use, East P. C. 694,
ante, 919, or where a bailment is procured without any felonious intent on the
part of the bailee, and he afterwards and before the determination of the bail
ment converts the property, East P. C. 594, 837; and we have before seen,

that if the owner parts with the possession of goods for a special purpose, and
the bailee, when that purpose is executed, neglects to return them, and after
wards disposes of them, if he had not a felonious intention when he originally
took them, his subsequent withholding and disposing of them will not consti
tute a new felonious taking, or make him guilty of felony, Russ. & Ry. C. C.
441, over-ruling East P. C. 690, 694. 2 Russ. 1089, 1090, ante, 920.
No larceny will be committed when the goods are taken on a claim of right,
however unfounded: as, if the owner of land takes cattle, damage ſeasant, or

a lord seizes them as estrays, though no real title exists, he will only be lia
ble to an action, 1 Hale, 506, 7 (A). And even when on the seizure of un
customed goods, a number of persons break into the place where they are de
posited, in order to retake them for the original proprietor, they will be guilty
of no stealing at common law, though it would be a rescue within the statute,
2 East P. C. 510. But if there be no pretence or color of title, though pos
session be obtained by act of law, as if a house is entered under a fraudulent

ejectment and goods seized, or property be obtained by wilful perjury, the oſ
fence is rather aggravated than reduced, even in its legal complexion, Kel. 83.
2 Vent. 94. [2 Russell, 130, 131.]

We have seen that a taking by finding, and a subsequent conversion, will not
amount to a felony, 3 Inst 108.

1 Hawk. c. 33. s. 2. 2 Russ. 1041 (B).

But if the goods are ſound in the place where they are usually suffered to lie,
as a horse on a common, cattle in the owner's fields, or money in a place where
(A) [2 Russell,99; Roscoe's Dig. Cr. Ev. 473,474.]
(B)
(Tyler v. People, 1 Breese R. 227; People v. Anderson, 14 Johns. R. 294; Roscoe's P’s Cr.
Ev. 474 ; 2 Stark. Ev. (new ed.) 443; 2 Russell, 101–103; State v. Jenkins, 2 Tyler's R. 379; State
--

v. Braden, 2 Overton R. 68.]

--
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it clearly appears the thief knew the owner to have concealed it, 1 Hale, 507, 9”
506. 2 East P. C. 664, or if the finder in any way know the owner, or if
there be any mark on the goods by which the owner can be ascertained, see
3 Burn, J. 24th edit. 213, the taking will be felonious (A). So if a parcel be
left in a hackney coach, and the driver open it, not merely for curiosity, but
with a view to appropriate part of its contents to his own use, or if the prose
cutor order him to deliver the package to the servant, and he omits so to do,
he will be guilty of felony, 2 East P. C. 664. 1 Leach, 413, 15, and in no
tis; and see ante, 919. What the intent of the party in all cases is, it is the
province of the jury to determine, 1 Leach, 413, 15, and in notis, supra. [2

Stark. Ev. (new ed.) 443.]

{ See People v. M'Garren, 17 Wend. 460. X.

Where the taking exists, but without fraud, it may amount only to a trespass.
This is also a point frequently depending on circumstancial evidence, and to be

left for the jury's decision. "Thus, if two men take horses from a common, and I "927 I
ride with them a considerable distance, then leave them at inns with direction

to feed and take care of them, and afterwards are taken walking still further
in the country, it will be left to the jury to say, whether they intended to return
and remove the horses, or to leave them there for their own purposes, having
used them, for if they find the former, it will be felony; if the latter, trespass.
And where the prisoners entered another's stable at night and took out his
horses, and rode them thirty-two miles, and left them at an inn, and were
afterwards found pursuing their journey on foot, they were held to have com
mitted only a trespass, and not a felony, 2 East P. C. 662. Clandestinely tak

ing away articles to induce the owner (a girl) to fetch them, and thereby to give
the prisoner an opportunity to solicit her to commit fornication with him, is not

felonious, Russ. & Ry. C. C. 420. The master of a Prussian vessel captured
by a British ship, and carried into the port of Weymouth, was held not to be
guilty of a larceny in taking goods from the vessel under the particular cir
cumstances, there being no evidence that he took them for the purpose of con

verting them to his own use, Russ. & Ry. C. C. 118. It depends also on
circumstances what offence it is to force a man in the possession of goods to
sell them ; if the defendant takes them, and throws down more than their

value, it will be evidence that it was only a trespass; if less were offered, it
would probably be regarded as felony, 1 East Rep. 615,636. And it seems
that the taking may be only a trespass, where the original assault was feloni

ous. Thus, if a man searches the pockets of another for money, and finds none,
and afterwards throws the saddle from his horse on the ground, and scatters
bread from his packages, he will not be guilty of robbery, 2 East P. C. 662,

though he might certainly have been indicted for feloniously assaulting with
intent to steal, for that offence was complete. [See Holloway's case, 5 Carr.
& P. 524: Crump's case, 1 Carr. & P. 658.]
The openness and notoriety of the taking where possession has not been ob
(A) [State v. Weston,9 Conn. R. 527; Pennslyvania v. Becomb, Addis. 386; Rex. v. Pope, 6 Carr.

& Payne, 346; contra, Porter v. State, Martin & Yerger, 226; Wright v. State, 5 Yerger, 154.]
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tained by force or stratagem, is a strong circumstance to rebut the inference

º

of a felonious intention, 1 Hale, 507.

East P. C. 661, 662; but this alone

will not make it the less a felony, Kel. S2. 2 Raym. 276. 2 Went. 94. A
taking by mere accident, or in joke, or mistaking another's property for one's
own, is neither legally nor morally a crime, 2 Hale, 507, 509.

[...s
F THE

hor Grrr's
of LARce
Ny.

* With respect to the degrees of Larceny (A).

Larceny, at common law,

when not made capital on account of some aggravating circumstances, is either

grand or petit, according to the value of the article stolen; it is grand when the
thing in question exceeds the value of twelve pence, and petit when it amounts
to no more than that sum. But in estimating the value of the property, the
jury may make a reasonable allowance for the difference in the value of money,
which has taken place since the statute of Westminster the Second. And
several petit larcenies cannot be added together in order to constitute one
offence of a higher degree, 1 Leach, 294, acc. 1 Hale, 531, cont. But if the
property of several persons be stolen at one time, the whole may be considered
as one taking, and will amount to grand larceny, 1 Hale, 531. And if two
persons on the same occasion steal goods to the amount of twelve pence be
tween them, both will be guilty of grand larceny, since both were alike crim
inal, 1 Hale, 530, 1, but there must be a joint taking, 2 Stark. on Evidence,

840. In taking the verdict in any kind of simple larceny, the jury should
always be asked the value, that the court may know what sentence they ought
to pronounce, or it will be like a verdict in a civil action where the jury should
find for the plaintiff, but neglect to give him damages, 2 East P. C. 741 (B).
Both grand and petit larceny are, at common law, felonies: but petit lar
ceny was never punishable with death, but only with whipping, imprisonment,
and other corporal penalties. Theft above the value of twelve pence was,
on the other hand, punishable with death by the Saxon laws, though the offen

der was permitted to redeem his life, by pecuniary ransom. But in the
reign of Henry the First, this power of redemption was taken away, and the
punishment of grand larceny became capital. Except, however, in those
cases where circumstances of aggravation or state policy have called for more
exemplary penalties, it has always been admitted to clergy. The party there
fore, who was convicted of this offence, was liable to those penalties which
are inflicted on the allowance of that privilege. These, by 4 Geo. I. c. 11.,
have been rendered specific. That statute directs, that “Where any person

[*929

or persons shall be convicted of grand or petit larceny, or any felonious steal
ing or taking of money, or goods, and chattels, either from the person or the
house of any other, or in any other manner, and who by law shall be entitled
to the benefit "of clergy, and liable only to the penalties of burning in the
hand, or whipping (except persons convicted for receiving or buying stolen
goods, knowing them to be stolen) it shall and may be lawful for the court,
(A) [The distinction between grand and petit larceny is now abolished in England by 7 & 8 Geo. 4.
for grand
andisthesufficient.
jury convict
him of petitcase,
larceny,
withºut
ºr
certaining the value ofindicted
the goods
stolen, larceny,
the verdict
Poindexter's
6 Rand.
R. 668.
The jury may convict the defendant of petit larceny, where the property stolen is proven to be of great
c. 29. See post, Appen. xlix.]
(B) [If a person |.

er value than twelve pence. State v. Bennet, 2 Const. Rep. 693.]

-

-

Chap. XV.]

929

PRELIMINARY NOTES.

before whom they were convicted, or any court holden at the same place, if Orrºres.
they think fit, instead of ordering any such offenders to be burned in the hand
or whipped, to order them to be transported for seven years. See the acts 5
Geo. 4. c. 84. s. 2. and 53 Geo. 3. c. 162. post, as to the punishment in gene
ral. The punishment, therefore, for the first offence in larceny, whether
grand or petit, is, at the present day, nearly similar. But still the distinction
between them is important, because, as clergy is prayed in the former, a sec
ond offence is capital. And there are cases where clergy is taken away in
larceny, as in case of horses and cattle, where, if the property be found to be
under the value of twelve pence, sentence of death may be avoided; for
where clergy need not be prayed, nothing can result from its denial, 1 Hale,
531. Thus, before the repeal of 8 Eliz. c. 4. if a man stole privily within
this value, it was not within the statute.

And there was a case in which a

horse was stolen, of so meagre and worthless a quality, that Mr. J. Foster
recommended the jury to find the prisoner guilty of stealing within the value
of twelve pence, with which suggestion they acquiesced, and the party was
transported. 2 East P. C. 741. To peers and clergyman on the other hand,
the commission of grand is less penal than petit larceny. For as benefit ofcler
gy may be prayed on the former, peers for the first offence, and clergymen as
often as they require it, must be discharged without any punishment on their
prayer, and if convicted of the latter, as clergy is neither asked nor given, they
must suffer like common offenders. In either case their goods are forfeited;
but this distinction between ecclesiastics and the laity has been abolished, see
ante, vol. i. p. 674. 675.
The degree of larceny may be further considered with respect to the aggra
vation it derives from the things taken, the place where it occurs, and the per
son from whom taken.

In respect of what things larceny may be committed. At common law, lar- ºf:
ceny relates only to things strictly personal, and cannot take place in respect tºº.
to any thing annexed to the freehold. And, therefore, it is no felony to steal jº,
and the ag
corn (A), or grass growing, fruit from trees, or lead from houses, except when fºr
made so by statute, though if once they were severed, they *become the sub- ...
jects of larceny (B). 1 Hale, 509, 510. Nor is it an indictable offence to º:
-

-

purloin things, which, however valuable in their relations to other things, have join.
-

-

-

-

-

-

-

o

e ing

ng

no worth in themselves (C), as the title deeds of an estate, a commission to [**30 J
settle the boundaries of manors, securities, choses in action.

2 Stra. 1133.

(A) [State v. Stephenson, 2 Bailey R. 334.]
(B)
Lee v. ſ. 7 Taunt. R. 191]
(C) [Evidence must be given that the thing stolen is of some value, Roscoe's Dig. Cr. Ev. 512;

É.

Payne v. People, 6 Johns. R. 103 . Therefore in larceny of a bank note, it must be proved to be genuine.
State v. Tillery, 1 Nott & M Cord,9. But it is not necessary that the property should be valuable to
third persons, if valuable to the owner. Clarke's case, 2 Leach, 1036; Ransom's case, id. 1090; State
v. Bryant, 2 Car. Law Repos. 269. A slave is the property of his master and the subject of larceny.
v. State, 2. Overton's Rep. 254; Plumpton v. Cook, 2 Marsh. 145; State v. Hall, l Tyler's R.

§:

126; State v. Miles, 2 Nott & M'Cord, l; State v. Davis, 2 Car. Law Repos. 291; Russ. & Ry. 232.]
Wol. III.

44
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It is also no offence to take things of a base nature, as

dogs (A), cats, bears, foxes, monkies, and ferrets, whatever value the owner
may set on them. See 2 East P. C. 614. 1 Hale P. C. 512. 1 Hawk. c.
33. s. 23. 6th edit. 3 Inst. 102; and ferrets, though tame and saleable, can
not be the subject of Larceny, Russ. & Ry. C. C. 350 (B), though a hawk was,

it seems, an exception at common law, independently of 37 Edw. 3. c. 19. on
account of the high value set on that bird in former times, Hawk. b. 1. c. 33.
s. 36. Nor can any animals, fera naturae and unreclaimed, as deer, hares,
or conies, in a ſorest, chase or warren, or fish in a river or large open piece of
water, where they enjoy their natural freedom, 1 Hale, 510, 11. After they
are killed, however, their flesh and skin are subjects of larceny, I Hale,
511, and see post, 935. And all the domestic animals, and beasts domitas
natura, all wild animals that are tamed, or closely confined in a net, or other
wise, and their eggs, are under the protection of the law like other personals,
though this does not apply to marked swans which fly abroad beyond the pre
mises of the owner, id. ibid. The stealing a stock of bees seems admitted
to be a felony, T. Raym. 33 (C). At common law, also, the taking treasure
trove, which properly belonged to no one, was not felony, though it has been
made so by act of parliament, 1 Hale, 512.
Trees,
roots,

shrubs,
and plants.

These rules of the common law have, however, been greatly narrowed by a
variety of statutes. By 6 Geo. 3. c. 36. to “lop, top, cut down, break, throw
down, bark, burn, or otherwise spoil or destroy, or carry away any oak, beech,
ash, elm, fir, chestnut, or ash timber tree, or other tree or trees,” standing for
timber, without the consent of the owner, and pluck up, dig up, break, spoil,
or destroy, or carry away any root, shrub or plant, of the value of five shil
lings, growing in a garden or other inclosed ground, in the night-time, or to
aid and abet, such act is made felony, and punished with transportation for
seven years. Another act, passed in the same session, 6 Geo. 3. c. 48. s. 3.,
punishes the taking or spoiling roots, shrubs, and plants, with the forfeiture of
a sum not exceeding forty shillings for the first offence, five pounds for the
second, and if timber trees, with the loss of twenty pounds for the first, and
thirty pounds for the second, and makes the third offence of both kinds, felony,
punishable with transportation for seven years. This last statute has been
holden not to repeal the former ; for it applies generally to all seasons, where
as the first specifies only the night, and, as it was passed in the same session,
it must be taken in pari materia, as forming one system of law, on which
latter ground alone, Mr. Justice Buller held both acts to be in force, 1 Leach,
481. 2 East P. C. 588. The latter provision also declares, that “all oak,
beech, chestnut, walnut, ash, elm, cedar, fir, asp, lime, sycamore, and birch

trees, shall be deemed timber trees, within its meaning;” to which the 13 Geo.
3. c. 33, adds, “poplar, alder, larch, maple and hornbeam,” and puts them on
the same footing with those enumerated in the prior statute. Under the 6
Geo. 3. c. 36. the offence must be proved to have been committed in the night,

ſ:

(A)
Findlay v. Bear, 8 Serg. & Rawle, 571.]
(B).[89 doves, unless in a dove house or in the custody of an owner. Commonwealth v. Chace, 9
Pick. R. 15.]

(C) [Contra, unless they are secured in a hive. Wallis v. Mease, S Binn. R. 548.]
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and the same rules apply as in case of burglary; so that if there were suffi- 9”.
cient day light left, to enable a witness to distinguish the features of the pris
oner, he must be acquitted, 1 Leach, 222. Severing, and at the same time
taking away trees, fruit, &c. is made felony by the 6 Geo. 4. c. 127. See
further, this act, post,972.
By 13 Geo. 3. c. 32, the stealing or maliciously destroying turnips, pota Turnips,
potatoes,
toes, cabbages, parsnips, peas, or carrots, from any grounds, open or enclosed, &
is subjected to a small fine, and in default of payment, to imprisonment, on a
summary conviction before a magistrate; and by the 42 Geo. 3. c. 67, if any
person shall steal, &c. any turnips, potatoes, cabbages, parsnips, beans, peas,
or carrots, growing or being in any garden, orchard, lands, or grounds, open
or enclosed, is subject to a fine of any sum not exceeding twenty shillings, over
and above the value of the goods stolen, taken away, wilfully, &c. and in de
fault of payment, may be imprisoned for any time not exceeding two months,
on a summary conviction before a magistrate.
C.

Lead, iron,
Unlawfully to break, or by force enter into any mine, wadhole, pit, shaft, &c.
affixed
adit, or vein of wad, or black cawke, commonly called black lead, with intent to buildings.
to take and carry away from thence, any wad, black cawke, or black lead, and
to take and carry away any wad, &c. although the mine, &c. be not actually
broke or entered into by force, and to aid or "counsel either, are, by 25 Geo. [*931 J
2. c. 10, made punishable either with imprisonment, and hard labor for a year,
and public whipping, or transportation for seven years, as the court shall think
proper. And all receivers of lead, &c. so stolen, are made subject to the
same penalties, with those who receive stolen goods from parties guilty of lar
ceny at common law, s. 3. In all indictments under this act, the venue may
be laid in the county where the offender escaped, or in that in which he was
taken, s. 1. By 4 Geo. 2. c. 32, all persons “who shall steal, rip, cut, or
break, with intent to steal any lead, iron, bar, iron-gate, iron palisado, or iron
rail, whatsoever, being fixed to any dwelling-house, out-house, coach-house,
stable, or other building, used or occupied with such dwelling-house, or there
unto belonging, or to any other building whatsoever, or fixed in any garden,
orchard, court-yard, fence, or outlet, belonging to any dwelling-house or other
building,” shall be guilty of felony, as well aiders and abettors as principals,
and be transported for seven years. The 21 Geo. 3. c. 68, extends this pro
vision to copper, brass, and bell metal ; only giving the court authority to in
flict imprisonment and hard labor from one year to three, and public whipping,
not exceeding three times, instead oftransportation, at their own pleasure. And
see as to the offence of receiving, &c. stolen lead, &c. 29 Geo. 2. c. 30.

post, as to receivers, &c.

Stealing

window sashes, I Leach, 201.

2 East

P. C. 590, n. nor window casements made of iron, lead, and glass, 1 Leach,

496. 2 East P. C. 593, is not within the acts, nor are leaden images, on a
pedestal fixed in the ground near a summer-house, being in an inclosed field,
(but not within the same inclosure as the house,) Russ. & Ry. C. C. 28.
Iron rails on a tomb-stone, not connected by any building to a church, are not
within the act, 2 East P. C. 593.

A church has been holden to be a building

within the meaning of these acts, 1 Leach, 318; and a summer-house used
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occasionally for tea and refreshment within the same inclosure as the house,
though at the distance of about half a mile, is a building within the 4 Geo. 2.
c. 32. Indeed, all buildings appear to be within that act, Russ. & Ry. C. C.
69. If a person take a house for the express purpose of stripping it of the
lead affixed to it, and he effect his design, he will be guilty of felony, 2 Leach,
850. If the defendant be found guilty of stealing lead to the value of ten
pence, he may have judgment to be whipped, as for petit larceny, 2 East, P.
C. 594.

Records
and choses

in action,
securities

for money,
&c.

We have seen that neither records nor choses in action are things in taking
which larceny at common law can be committed. But by 8 Hen. 6. c. 12. s.
3, “if any record or parcel of the same, writ, return panel, process, or warrant
of attorney in the king's courts of Chancery, Exchequer, the one bench or oth
er, or in his treasury, be willingly stolen, taken away, withdrawn, or avoided

by any clerk, or by other person, because whereof any judgment shall be re
versed ; such stealer, taker-away, withdrawer, or avoider, their procurators,
counsellors, and abettors thereof, indicted and by process thereupon made there
of, duly convict, by their own confession, or by inquest to be taken of lawful
men, (whereof the one half shall be of the men of any court of the same courts,
and the other half of other) shall be judged for felons, and shall incur the pain of
felony. And that the judges of the said court, the one bench or of the other have
power to hear and determine such defaults before them, and therefore to make
[•932 ) due punishment as afore is said.” “This act extends only to the courts ex
pressly mentioned in it, and to the court of Chancery only, so far as it proceeds
according to the rules of common law. It does not include thejudges, because
clerks are named first, who are their inferiors, 1 Hale, 649, 650.

2 Geo. 2. c.
25. s. 3.

The term

avoiding in the act is very comprehensive, for it includes raising, cutting off,
clipping, and cancelling a record, 1 Hale, 650. Though the judges are not in
cluded in this act, they are, by 8 Rich. 2. c. 4, to pay a fine to the king, and make
satisfaction to the party injured, for falsely entering pleas, raising rolls, or
changing verdicts to the disherison of any one, 1 Hale, 649. With respect to
choses in action, the 2 Geo. 2. c. 25. s. 3, enacts, “That if any person or

persons shall steal or take by robbery, any exchequer orders or tallies, or other
orders, entitling any other person or persons to any annuity or share in any
parliamentary fund, or any Exchequer bills, bank notes, South Sea bonds, East
India bonds, dividend warrants of the bank, South Sea company, East India
company, or any other company, society, or corporation, bills of exchange,
navy bills, or debentures, goldsmith's notes for the payment of money, or other
bonds or warrants, bills or promissory notes for the payment of any money,
being the property of any other person or persons, or of any corporation,
notwithstanding any of the said particulafs are termed in law a chose in
action, it shall be deemed and construed to be felony of the same nature, and
in the same degree, and with or without the benefit of clergy, in the same
manner as it would have been if the offender had stolen or taken by robbery,
any other goods of like value, with the money due on such orders, tallies, bills,
bonds, warrants, debentures, or notes respectively, or secured thereby and re
maining unsatisfied, any law to the contrary thereof in any wise used notwith
standing.” This act was but temporary, but after its expiration, was revived
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and made perpetual by 9 Geo. 2. c. 18. Before this statute, securities could 9”
only be objects of theft, to the amount of the paper and stamps, and it has
been contended that these were too insignificant to be called “goods and
chattels,” and therefore were not subjects of larceny, I New Rep. 3. But
this doctrine does not seem well ſounded, for, in the celebrated case of Mr.

Aslett, the majority of the judges thought invalid Exchequer bills were “bank
effects,” within 15 Geo. 2. c. 13. s. 12. 1 New Rep. 9. 2 Leach, 958;
and it has been subsequently holden, that when the notes of a country bank,
having been paid by the correspondent in London, and therefore no longer
valuable as securities, are sent to the country, in order to be re-issued, (which
they may be under 44 Geo. 3. c. 98, and 48 Geo. 3. c. 149. s. 14) and are
stolen during the journey, an indictment may be sustained to the value of
the stamps and paper, which still might have been used by the owners, 2
Leach, 1036, Russ. & Ry. C. C. 181, S. C. But it is not felony under the
statute, to steal banker's notes which have been completely executed, but
never put in circulation, because no money is due upon them, 4 Bla. Com.
234, Chitty’s edit. in notes (A). But the circulation of a promissory note not
being indorsed, is not material to bring the offence within the act, 2 East P.
C. 598; and though the act mentions bank notes, &c. in the plural number,
to steal a single note is felony, within its meaning, 1 Leach, I. It is not an
offence under the act to compel a man to write and sign a note on the paper,
and with the ink of the defendant, 2 Leach, 673. (a).

We have seen that animals fera natura, are not at common law subjects of A.
larceny, ante, 930. But by 1 Hen. 7. c. 7, the unlawful hunting in any for-re.
est, park, or warren, being private property, in warlike array, by night, or with
painted faces, &c. is felony. This act was superseded by the 9 Geo. I. c.

22, which was virtually repealed by the 16 Geo. 3. c. 30. as to "stealing or [ "933 .
hunting deer, and the latter act has been in part repealed and amended by the
42 Geo. 3. c. 107; by the sixth section of which act, so much of stat. 16
Geo. 3. c. 30, as imposes any penalty, forfeiture, or punishment, on persons
who shall hunt, course, or take in any slip, noose, toil, or snare, or kill, wound,
or destroy, or shoot at, or otherwise attempt to kill, wound, or destroy, or car
ry away any fallow deer, in any forest, chase, purlieu, or ancient walk, whether
inclosed or not, or in any inclosed park, paddock, wood, or other inclosed
ground, where deer were or had been, or should be usually kept, without the
consent of the owner, or being otherwise duly authorized, or who shall be aid
ing, &c. therein, shall be by this act, with respect to the said offences, repeal
ed; and by stat. 42 Geo. 3. c. 107. s. 1, if any person shall wilfully course
or hunt, or take in any slip, noose, or toil, or snare, or kill, wound, or destroy,
or shoot at, or otherwise attempt to kill, wound, or destroy, or shall carry away
any red or fallow deer, kept or being in the inclosed part of any forest, chase,
(a) See precedent and notes on the offence and indictment, post.

(A) [In Pennsylvania, under the acts 30th January and 19th March, 1790, the notes of an unincor
Spangler v. Commonwealth, 3 Binn. R. 538. In South
State v. Tillery, 1 Nott & M'Cord,

8. bank are not the subject of larceny.
9

jºin under the act of 1737, bank notes are subjects of larceny.
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purlieu, or ancient walk, or any inclosed park, paddock, wood, or other in
closed ground, where deer are, have been, or shall be usually kept, without the
consent of the owner of such deer, or without being otherwise duly authorized,
or shall knowingly be aiding, abetting, or assisting therein or thereunto, every
person so wilfully offending, shall be deemed to be guilty of felony, and on
conviction thereof, adjudged to be transported for seven years. By section
2 of the 42 Geo. 3. c. 107, any of the above-mentioned offences in the unin
closed part of such forest, &c. will render the offender or his abettors, liable
to 50l. penalty, or if the offender be a keeper, then double that sum. By the
51 Geo. 3. c. 120, however, such penalty may be mitigated to 201. Previous
to stat. 42 Geo. 3. c. 107, the judges were unanimously of opinion, that stat.
16 Geo. 3. c. 30, amounted to a repeal of the felony (by the Black Act), of
singly killing deer in a park inclosed. Rex v. Davies, 1 Leach,271; but it
may be observed, that though stat. 16 Geo. 3. c. 30, expressly repeals nine
different statutes by name, it does not in terms repeal that part of the Black
Act which relates to this point. See 2 Burn, J. 24th edit. 612. But now by
statute 4 Geo. 4. c. 54, so much of stat. 9 Geo. I. c. 22. s. 1, as excludes

the benefit of clergy in the case of the unlawfully and wilfully hunting, wound
ing, killing, destroying, or stealing any red or fallow deer, or of the forcibly
rescuing any person being lawfully in custody for any of the said offences, is
[•934 ) repealed, and from and after the passing of this act (8th July, 1823), "every

person duly convicted of any such felony, shall be liable, at the discretion of
the court, to be transported beyond the seas for the term of seven years, or
to be imprisoned only, or to be imprisoned and kept to hard labor in the com
mon gaol or house of correction for any term not exceeding three years.
Hares.

By the Black Act, 9 Geo. 1. c. 22, if any person armed and disguised

shall appear in any warren, or place where hares are usually kept, or unlaw
fully rob any such warren, or (whether armed and disguised or not), shall forci
bly rescue any person lawfully in custody for either of the said offences, or
shall, by gift, or promise of money, or other reward, procure any to join with
him in such unlawful act, he shall be guilty of felony, without benefit of cler

gy; but now by 4 Geo. 4. c. 54. s. 1, so much of the Black Act as in this
respect takes away benefit of the clergy is repealed, and the offender may be

transported for seven years, or imprisoned only, or imprisoned with hard labor
for not exceeding three years.
Fish.

It seems to be the better opinion, that stealing fish from a pond was larce

ny at common law. Hawk. b. 1. c. 33. s. 39. 3 Inst. 109. Fost.

366.

And by 5 Geo. 3. c. 14, to enter into any park or paddock, fenced in or in
closed, or into any garden, orchard, or yard adjoining or belonging to any
dwelling-house, in or through which park, &c. any river or stream of water
shall run or be; or wherein shall be any river, stream, pond, pool, mote, stew,

or other water; and by any means or device whatsoever to steal, take, kill, or

destroy any fish, bred, kept, or preserved in any such river, &c. without the
consent of the owner, is made a misdemeanor, punishable with transportation

for seven years. Under this act, the defendant must be indicted within six
calendar months after the offence is committed, and the trial must be had be
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fore the justices of gaol delivery for the county in which the inclosure is situ- 0".
ate. In an indictment on this act for entering an inclosed park, and taking
fish bred, kept, and preserved there, in the river Kent, running through the

park, it appeared that the park was walled round, except where the river en
tered and passed out, and that there were fences to keep in the deer; that
there was nothing to keep in the fish ; that they were not known to breed
there; that nothing was done to stock the river, but that persons were never
suffered to angle in the park without leave : it was held, that this was not a
place where fish were to be considered as “bred, kept, or preserved,” within
the meaning of this act, and therefore the conviction was wrong. Russ. &
Ry. C. C. 205. A stream of water running by the side of a piece of ground,
which is inclosed on every side except that on which it is bounded by the wa
ter, is not a stream in inclosed ground within the meaning of the third section
of the act, so as to subject a party fishing therein to the penalty inflicted by
that act; it is property which, from the nature of the thing, cannot be in
closed, 5 Taunt. 441. 1 Marsh. 127. 2 Bing. 483. S. C. By the Black
Act, 9 Geo. 1. c. 22, if any person being armed with an offensive weapon,
and having his face blacked or otherwise disguised, shall unlawfully steal,
&c. fish out of any river or pond, or shall procure others to assist in so do
ing, he will be guilty of felony; and by 4 Geo. 4. c. 54. s. 1, be liable to
transportation for seven years, or to imprisonment only, or to imprisonment
with hard labor, for not exceeding three years.
In order better to protect the oyster fisheries of this kingdom, the 31 Geo.3. *:::::
c. 51, enacts, “That if any person or persons shall, with or by means of any brood, &c.
net, traul, dredge, or other instrument or engine whatsoever, take or catch
any oysters or oyster brood within the limits of any oyster fishery of this
kingdom, or shall dredge for oysters or oyster brood, or use any oyster

dredge, or any net, instrument, or engine whatsoever, within the limits of any
such fishery, for the purpose of taking or catching oysters or oyster brood,
shall be actually taken, or shall, with any net, instrument, or engine, drag up
on the ground or soil of any such fishery, all and every person and persons,
(other than and except such persons as shall be owners, lessees, or occupiers
of such fishery, or shall be otherwise lawfully entitled to take or catch oysters
therein,”) shall be deemed guilty of a misdemeanor, and, on conviction by in
dictment at the sessions or assizes for the county in which the fishery lies,

shall be punished by fine and imprisonment, the fine not to be less than forty
shillings, nor more than twenty pounds, and the imprisonment to endure for a
term not longer than three, nor shorter than one month. But this statute does
not extend to the taking of floating fish, in any way, within oyster fisheries, s.

2. After this act, it was held, that no felony could be committed in stealing
oysters, 5 Esp. Rep. 62. And this provision being deemed inadequate to se
cure the brood of oysters from depredation, the 48 Geo. 3. c. 144, enacts,

“That every person who shall knowingly and wilfully steal, take, and carry
away any oyster or oyster brood from any oyster bed or oyster laying, or oys
ter fishery, being the property of any person or persons, or body or bodies, po

litic or corporate, and sufficiently marked out as such, shall be deemed guilty
of felony, and shall and may be transported for any term not exceeding sev
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en years, or be imprisoned and kept to hard labor in any common gaol or
house of correction, or penitentiary-house, or imprisoned only for a term not
[*935 ) exceeding three years, as the "court before whom any such person so con
victed may adjudge. This statute does not extend to persons who either have
or claim to have a right of taking oysters, s. 2. nor does it repeal the former

provision, s. 5. On the trial, justices of the peace for towns may act in the
same way as justices for counties, when offences of this kind arise in their
own jurisdictions, s. 4.
Rabbits.

By 5 Geo. 3. c. 14. s. 6. “If any person wilfully and wrongfully in the
night-time enter into any warren or grounds lawfully used or kept for the breed

ing or keeping of conies, although the same be not inclosed, and shall then
and there wilfully and wrongfully take or kill in the night-time any coney or
conies against the will of the owner or occupier thereof, or shall be aiding and
assisting therein, and shall be convicted of the same before any of his majes
ty's justices of oyer and terminer, or general gaol delivery for the county where
such offence or offences shall be committed,” he shall be transported for seven

years, or suffer such other lesser punishment, by whipping, fine, or imprison
ment, as the court shall think proper. The 22 & 23 Car. 2. c. 25. s. 4,
makes the party who commits such an offence either by night or day, liable to
penalties on conviction before a magistrate. And we have seen that, by 9
Geo. 1. c. 22, to do so armed or disguised is felony, by 4 Geo. 4. c. 54, pun
ishable with transportation for seven years, or imprisonment, or imprisonment
and hard labor for not exceeding three years; see further as to this offence, 1
Chitty's Game Laws, 133 to 136. Taking a rabbit in a wire, is sufficient to
constitute an offence within the act, though the rabbit is not killed, and though
the party never takes it away. Russ. & Ry. C. C. 269.
#Dogs.

At common law, dogs were considered as animals of base nature, and the
property in them not at all protected by any criminal enactment; but, by 10
Geo. 3. c. 18, to steal them is made punishable upon conviction before two
justices.

Horses.

Horses are protected by more severe regulations than most other animals.
By 1 Edw. 6. c. 12. s. 10, feloniously stealing any horses, geldings, or mares,
is excluded from the benefit of clergy. Under this act it was doubted, whe
ther the stealing a single horse could be intended (A). And, therefore, the 2
& 3 Edw. 6. c. 33, expressly removes this doubt, and makes the taking of
one horse capital. It seems uncertain, from the language of the last provi
sion which speaks only of persons convicted by verdict, confession, or stand
ing mute, whether it extended to those who peremptorily challenged more than
twenty jurors. But, however, this event is provided for by 3 & 4 W. &
M. c. 9, which supplies that casus omissus in respect of many offences. The

31 Eliz. c. 12. s. 5, takes away clergy from accessaries, both before and aſ

J.

(A)
in Pennsylvania larceny of one bill obligatory is within the provision ofsection 5 of the act
of 5th April, 1809, (2 Smith's Laws, 53,) which declares that larceny of bills obligatory, &c. shall be
punished in the same manner as larceny of any goods or chattels. Commonwealth u. Messinger, 1
Binn, R. 273. See Respublica v. Cleaver, 4 Yeate's R. 69.]
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ter the fact in horse stealing : but this applies only to such as were consider-Orri”
ed as accessaries at the time it was passed; and, therefore, the receiver of a
stolen horse, though made an accessary aſter by the 3 & 4 W.& M. c. 9, is
not excluded from clergy, Fost. 372, 3. Foals and fillies are within the 2 &
8 Edw. 6. and are included in the words, “horse, gelding, or mare.” Evi
dence, therefore, of stealing a mare filley will support an indictment for steal
ing a mare, Russ. & Ry. C. C. 494.
The 14 Geo. 2. c. 6. enacts, “That if any person shall feloniously drive Sheep
or
other do
away, or in any other manner feloniously steal one or more sheep or other mestic ani
mals.
cattle, of any other person or persons whatsoever, or shall wilfully kill one
or more sheep or other cattle, of any other person or persons whatsoever,
with a felonious intent to steal the whole carcase or carcases, or part or parts
of the carcase or carcases of any one or more sheep or other cattle that shall
be so killed,” or aid in the commission of such offences—shall be guilty of
felony without benefit of clergy. The meaning of the words “ or other cattle,”
are, by 15 Geo. 2 c. 34. explained, to include bulls, cows, oxen, steers, bul
locks, heifers, calves, and lambs, and no other cattle whatsoever.

It has been

held that cutting off part of a sheep whilst it is alive, with intent to steal it,
will support an indictment for killing with intent to steal, if the cutting off
must occasion the sheep's death, Russ. & Ry. C. C. 387. Where it is lar
ceny to steal the animal itself, it is so to steal its product, and, therefore, to
take milk from a cow, or to pluck wool from the backs of sheep, if done an
imofurandi, and not merely by way of frolic, is single felony, though a tri
fling quantity be taken, 1 Leach, 171, 2.
-

Letters.

We have already considered how far persons employed in the post office
will be guilty of larceny, &c. ante,922. With respect to other persons steal
ing letters, the 7 Geo. 3. c. 50. s. 2. enacts, “That if any person shall rob
any mail in which letters are sent or conveyed by the post, of any letter or let
ters, packet or packets, bag or mail of letters, or shall steal and take from

or out of any such mail, or from or out of any bag of letters sent or conveyed
by the post, or from or out of any post office, or house or place for the receipt
or delivery of letters or packets, sent or to be sent by the post, any letter or
packet;” although such stealing shall not appear to be proved, to have been
from the person, upon the king's highway, in a dwelling-house, or by putting
in fear, he shall be guilty of felony without benefit of clergy. In the con
struction of this act, it has been holden, that if a man procure bags of letters
to be delivered to him under pretence of being the guard to the mail, which are
let down to him from a window of the post office, this will be a stealing from
the post office within its meaning, 2 East P. C. 603. But the act does not
extend to servants employed in the post office, and into whose hands letters
may lawfully come, if they embezzle and detain them, 2 Leach, 904. Nor
does it apply where the party obtains the letters, not for the purpose of detain
ing them, but of receiving and embezzling the postage, 1 Leach, 81, 83, in
notis.

The 52 Geo. 3. c. 143, which restores clergy in many offences against
Wol. III.

45
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-
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Orrence, the revenue, where it had been previously denied by sect. 2. not only con
firms the severity of the 7 Geo. 3. c. 50. but by sect. 3. enacts, that if any

person shall steal or take from any carriage in the possession of any person
employed to convey letters sent by the post of Great Britain, or from or out of
any post office, or house or place for the receipt or delivery of letters or pack
ets, or bags or mails of letters sent by the post, any letter or packet, or bag or
mail of letters sent by such post, or shall steal or take any letter or packet out
of such mail, shall be guilty of ſelony and suffer death, without benefit of cler
gy, and shall be tried where the offence was committed, or where he was ap
prehended; under this section it is not necessary that the person from whom
the letters were stolen should have been in actual possession of them at the

time of the theft; and where the horse mail-bags being left by the rider, after
he had taken possession of them, for a temporary purpose for two minutes,
were stolen during his absence, the case was held within this section of the
act, 2 Stark. N. P. C. 485; and a person may be indicted and committed un
der this section of the act, for stealing a letter, though he has an employment
in the post office, Russ. & Ry. C. C. 32, notes.
The 4th section of the 52 Geo. 3. c. 143, extends the provisions of the 7
Geo. 3. to both principals and abettors, whether the principal ſelon be or be
not amenable to justice.

[...]
recks,
&c.

*At common law the taking of goods whereof no one had a property at
the time, is not felony, and, therefore, he who takes a wreck before it is seiz
ed by the person who has a right thereto, is not guilty of felony, and shall only
be punished by fine or the like, Hawk. b. 1. c. 33. s. 24. But by 26 Geo. 2. c.
16. s.l. if any person shall plunder, steal, take away, or destroy any goods or
merchandizes, or other effects, from or belonging to any ship or vessel of his
majesty's subjects or others, which shall be in distress, or which shall be
wrecked, lost, stranded, or cast on shore, in any part of his majesty's do
minions, (whether any living creature be on board such vessel or not) or any
of the furniture, tackle, apparel, provision, or part of such ship or vessel; or
shall beat or wound with intent to kill or distroy, or shall otherwise wilfully
obstruct the escape of any person endeavoring to save his or her life from
such ship or vessel, or the wreck thereof; or shall put out any false lights
with intention to bring any ship or vessel into danger, shall be guilty of felony
without benefit of clergy. But by s. 2. when the goods stolen from the shore
are of small value, and taken without circumstances of cruelty, outrage, or
violence, the offender may be indicted as for petit larceny. By the 1 & 2
Geo. 4. c. 75. s. 15, after reciting the pilots, hovellers, boatmen, and other

persons, in small vessels, have, for many years, conveyed anchors and cables
which may have been weighed, swept for, or taken possession of by them as

therein before mentioned, or which they have purchased of other persons,
knowing them to have been weighed, swept for, or taken possession of, without
being reported, according to the act, to foreign countries, and there sold and
disposed of, to the manifest injury and loss of the owners thereof, it is enact

ed, that every pilot, hoveller, boatman, or the master of any such vessel, who
shall convey any such anchor or cable to any foreign port, harbor, creek or
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bay, and there sell and dispose of the same, shall be guilty of felony, and Orrºnes.
transported for any term not exceeding seven years. See 49 Geo. 3. c. 122.
s. 16. S. P. As to the offence of receiving stores improperly obtained pos
session of, against the 1 & 2 Geo. 4. c. 75. see post, as to accessaries.

We shall hereafter consider the offence of piracy and stealing from ships, Piracy,
&c. while on the high seas, see post, 1090, &c.
We have already considered the offence of manufacturers embezzling wool- Woollens.
len, leather, fur, silk, &c. entrusted to them, see ante,921 a. By 15 Geo. 2.
c. 27. s. 1, if any cloth or woollen goods on the rack or tenters, or woollen

yarn, or wool, left out to dry, be stolen in the night, a justice of the peace may
issue his warrant to search suspected places, and if the person in whose custody
they are found can give no satisfactory account how or from whom he received

them, he must be convicted of stealing them, and, for the first offence, forfeit
treble the value or be imprisoned three months; for the second offence forfeit
treble the value, and also be imprisoned six months; and for the third offence
be adjudged guilty of felony, and be transported for seven years. By the 22
Car. 2. c. 5. s. 3. it was felony without benefit of clergy to steal woollen from
the rack or tenters in the night, but this act was repealed by the 1 Geo. 4. c
116. The 4 Geo. 4. c. 43, restores the benefit of clergy, and by it, if any
person cut, take, steal, or carry away any cloth or woollen manufactures from
the rack or tenters in the night, he may be transported for life, or for not
less than seven years, or imprisoned with or without hard labor for not exceed
ing seven years.
The 51 Geo. 3. c. 41. s. 2. enacts, That “every person who shall feloniously steal any linen, fustian, calico, cotton, cloth, or cloth worked, woven, or
made of any cotton or linen yarn mixed, or any thread, linen or cotton yarn,
linen or cotton tape, incle, filleting, laces, or any other linen, fustian, or cotton
goods, or wares whatsoever, laid, placed, or exposed to be printed, whitened,
bowked, bleached, or dried in any whitening or bleaching croft, lands, fields,
or grounds, bowking-house, drying-house, printing-house, or other building,
ground, or place made use of by any calico printer, witser, crofter, bowker,
or bleacher, for printing, whitening, bowking, bleaching, or drying of the same,
to the value of ten shillings, or who shall aid or assist, or shall wilfully or mali
ciously hire or procure any other person or persons to commit any such offence,
or who shall buy or receive any such goods or wares so stolen, knowing the
same to be stolen as aforesaid, be punished with transportation for life or for any
period not less than seven years, or with hard labor in a house of correction,

.

or penitentiary-house, "for any time not exceeding seven years, at the discre- [•937
tion of the court in which the offender is convicted. This act repealed the
18 Geo. 2. c. 27. s. 1, as far as regarded the punishment of death and taking
away benefit of clergy. The 4 Geo. 3. c. 37. s. 16, makes the breaking into
any building with intent to steal, cut, or destroy any linen, yarn, cloth, &c.
felony without benefit of clergy; but now, by 4 Geo. 4. c. 46, the offender
may be transported for life, or any term not less than seven years, or impris

oned and kept to hard labor for any term not exceeding seven years. In an

937
Orr Excre

LARCENY.

[Chap. XV.

indictment on the 18 Geo. 2. c. 27, for stealing calico placed to be printed, &c.

in a building made use of by a calico printer for printing, drying, &c. it was held,
that in order to support the capital charge, it was necessary to prove that the

building from which the calico was stolen was made use of either for printing
or drying calico, Russ. & Ry. C. C. 53. If it appear on the trial that the
yarn stolen had been taken up and thrown into heaps before it was carried
into the house at the time it was stolen, it will not be within the protection of
the statutes, and the prisoner can only be convicted of simple larceny, 4 Bla.
Com. 240, in notis.
Naval and
militar

The 31 Eliz. c. 4. s. 1, enacts, That “if any person having the charge or

stores (A).

custody of any armor, ordnance, ammunition, shot, powder, or habiliments of
war, of the queen's majesty's, her heirs or successors, or of any victuals pro
vided for the victualling of any soldiers, gunners, mariners, or pioneers, shall,
for any lucre or gain, or wittingly, advisedly, and of purpose to hinder or im

peach her majesty's service, embezzle, purloin, or convey away any of the
said armor, &c. to the value of twenty shillings, at one or several times, he
shall be guilty of felony, but the prosecution must be commenced within a

year, s. 2.” It has been decided that the term habiliments extends to har
ness and all implements that belong to war, 3 Inst. 79; and now, by 55 Geo.
3. c. 127. s. 2, the several acts relating to his majesty's naval, ordnance, and
victualling stores, are extended to all other public stores marked as therein
mentioned to denote his majesty's property therein. The 22 Car. 2. c. 5,
takes away clergy from the offences made felony by 31 Eliz. and annexes the
same penalty to the embezzlement of naval stores. But the court may com
mute the punishment of death into transportation for seven years. And by 4
Geo. 4. c. 53, so much of the Statute of Charles as takes away benefit of
clergy is repealed, and the punishment may be transportation for life, or for
not less than seven years, or imprisonment only, or imprisonment and hard
labor for not exceeding seven years. Though the stat. 31 Eliz. c. 4, only
speaks of embezzling or stealing stores to the value of twenty shillings, still
any of the officers who have a bare charge of the stores in the king's ware
houses, or a mere authority to deliver them out, may be guilty of felony at
common law in stealing them to any amount from such places of deposit, 2
East P. C. 622. By 9 & 10 W. 3. c. 41, the making any naval stores with
the king's marks, except for the king's use is prohibited, under penalty of ſor
feiture, and two hundred pounds fine, besides costs of action; and having
them in possession, without lawful cause, is made subject to similar penalties.
Power was, by 9 Geo. 1. c. 8, given to the magistrate before whom the party

should be convicted, to mitigate the felony at discretion, and to commit till
the lessened forfeiture is paid, or to punish the offender corporally, by causing
him to be publicly whipped, or kept to hard labor in a work-house for six
months, or a less time, in his discretion. The 17 Geo. 2. c. 40. s. 10, gives

to judges at the assizes, and justices at sessions, power to try all offences

ſº

[See the statutes of the U.States for punishing embezzlements of naval and military stores, and
metals and coins in the mint. 1 U. States Laws, (Story's ed.) 86; 3 d. 2006.]
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against the former acts by indictment or otherwise, and, on conviction, to im- Orrºner.
pose any fine not exceeding £200, or to punish the offender by whipping and
three months confinement to hard labor.

And the 39 & 40 Geo. 3. c. 89. s.

2, adds corporal punishment by pillory, whipping, and imprisonment, or either
of them singly, to the pecuniary fine which before was in the alternative. But
this act has been holden to take away the power of directing the offender to be

kept to hard labor in prison. 8 East, 53; but see now the 4 Geo. 4. c. 53,
supra. By the 56 Geo. 3. c. 138, pillory is abolished. See post, 951, &c.
as to the offence of receiving stolen stores, &c.

-

Larceny may be aggravated in its quality by the place in which it is com- º
mitted.
thesheep
legislature
thought
to take
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being in the fields is so much exposed to depredation, they have thought it
expedient to resort to the same severity in order to punish the outrage of
those who steal in private dwellings. We will examine the cases in which
this is done; 1st, in larcenies to the value of forty shillings; 2dly, to the
value of five shillings; and, 3dly, to the value of one shilling; below which
last amount no mere larceny, is capital.

*1. The 12 Ann. s. 1. c. 7, enacts, That every person who shall feloniously [*938 J
steal any money, goods, wares, or merchandizes, of the value of forty shil- i.ºr
lings or more, being in any dwelling-house or out-house thereunto belonging,
although such house or out-house be not actually broken by such offend-

; y shil
ºf .
t

er, and although (s) the owner of such goods or any other person or persons ...
be or be not in such house or out-house, or shall assist or aid any person to
commit any such offence, shall be guilty of felony without benefit of clergy.
But it is provided, that this act shall not extend to apprentices under fifteen
years of age, who rob their masters to the amount specified in the statute.
In the construction of this act, it has been resolved, that to constitute the

offence, the party must steal to the whole amount of forty shillings at one
time, and a number of acts of larceny cannot be accumulated together in
order to complete that value, 1 Leach, 294. A dwelling-house within the
meaning of this act must be such an one in which burglary may be commit
ted, and not inhabited casually, as by a person who is placed there to sleep
merely for the purpose of taking care of furniture till a tenant can be obtained,
2 East P. C. 499.

Chambers in an inn of court, fall, however, within the

intention of the act, Cro. Car. 474. No man can be guilty under it by stealing
in his own house, nor a woman in that of her husband, l Leach, 338, in notis.

But a lodger who invites a man to his room, and then steals his goods to the

value of forty shillings, when not about his person, is liable to be found guilty
of stealing in a dwelling-house, Russ. & Ry. C. C. 418. The goods of a
lodger's guest are under the protection of the dwelling-house, Russ. & Ry.
C. C. 418. Property left by mistake at a house, and delivered to the occu
pier, under the supposition that it was for one of the persons in the house, is

entitled to the protection of the house, so as to make the stealing of it, if of
(*) This should be whether, to make the statute either grammer or sense.
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forty shillings value, by a lodger therein, under pretence that it is his, a capi
tal offence, 1 Ry. & Moo. C. C. 89, vide 2 Russ, 982, 3, sed vide 2 East P. C.
642; but the act being intended to apply to property deposited in the house

and under its protection, does not extend to effects taken from the person,
though within it; and, therefore, where a lodger obtained a bank note from the
mistress of the house under pretence of getting it changed, and absconded with

[*939 ) it, *(2 Leach, 564) and where the defendant procured the prosecutor to part
with money under other false pretences, (2 East P. C. C. 645, 6) the offence
was holden to be simple larceny. The stealing of a bank note is within
this act, though that was not a valuable thing at the time it was passed, on
the ground that the 2 Geo. 2. c. 25, has placed these securities, in regard to
larceny, on a footing with the money they profess to secure, 2 Leach, 693.
Ante, 932.
Stealing tof
the value o
forty shil
lings, in
ships, &c.
{A).

Stealing to
the value
of five

shillings in
houses or
out-houses

in the day
time, after
a breaking
into the
san1c.

The 24 Geo. 2. c. 45, enacts, “That every person who shall feloniously
steal any goods, wares, or merchandize of the value of forty shillings in any
ship, barge, lighter, boat, or other vessel or craft, upon any navigable river,
or in any port of entry or discharge, or in any creek belonging to any naviga
ble river, port of entry or discharge, within the kingdom of Great Britain, or
shall feloniously steal any goods, wares, or merchandize of the value of forty
shillings, upon any wharf or key adjacent to any navigable river, port of en
try or discharge,” with the aiders to the crime, shall be guilty of felony, with
out benefit of clergy. But by 4 Geo. 4. c. 53, benefit of clergy is restored,
and offenders may be transported for life, or for not less than seven years, or
imprisoned with or without labor for not exceeding seven years. Money has
been holden not to be “goods, wares, or merchandize” within the meaning
of this act, even though it be foreign coin which the royal proclamation has
inot made current, 1 Leach, 52, 3. And the property should be such as is
usually deposited in ships or wharfs, and not attached to the person; for the
same principle which governs the stealing in houses is equally applicable to
places which this statute protects, id. ibid. Ante, 939, 40. See post, as to
where offences of this nature may be tried.

The 39 Eliz. c. 15. s. 1, excludes from clergy all persons “found guilty
and convicted by verdict, confession, or otherwise, according to law, for the
felonious taking away, in the day-time, of any money, goods, or chattels, being
of the value of five shillings or upwards, in any dwelling house or houses, or
any part thereof, or any out-house or out-houses, belonging to and used
with any dwelling-house or houses, although no person shall be in the said
house or houses at the time of such felony committed.” And by 3 & 4 W.

& M. c. 9. s. 2, those who stand mute, answer indirectly, challenge peremp
[*940 J torily above twenty, or are outlawed, are placed in the same condition "with
those who are convicted; and it is enacted, that every person who shall com
fort, aid, abet, assist, counsel, hire, or command another “to break any

dwelling-house, shop, or warehouse thereunto belonging or therewith used, in
the day-time, and feloniously take away any money, goods or chattels of the
(A) [The statutes of the several States provide for the punishment of these offences,

which see.]
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value of five shillings or upwards, therein being; although no person shall be 9”
within such dwelling-house, shop, or warehouse,” shall be deprived of cler
gy. It may be observed, that the term out-house is dropped in the last act,
and those of “shop or warehouse,” introduced in its room, from which cir
cumstance, it seems doubtful whether, in case an out-house be broken open,
wheh does not fall within the latter description, an accessary before the fact,
or a principal in the second degree, would be ousted of clergy : but, on the
other hand, there seems but little doubt that the principal, stealing in a shop
or warehouse, not being an out-house, and who would not be within the 39
Eliz. would be ousted, because, when an act deprives accessaries of clergy,
it is construed to do so to principals, as the guilt of the former is derivative
and inferior, but the converse of the proposition does not prevail, Fost. 330
to 337. Under both the statutes of Elizabeth & William, a breaking is es
sential: for, though not mentioned in the enacting clause of the former, it is
expressly named in the preamble, 1 Hale, 526, 7. But such a breaking as
would constitute burglary, if done in the night will suffice, and, indeed, less;
for if a man enter through open doors, and afterwards break open a drawer
attached to the freehold, the offence will be capital, 1 Hale, 526. There
must be an actual stealing, though the goods need not be removed from the
premises, but, if spread on the ground, or taken from their places, the offence
will be complete, id. ibid. Before the statute of William, no person was
ousted of cergy but the party actually in the house, and if another stood on
the outside assisting, though a principal in larceny at common law, his of.
fence was not capital, 1 Hale, 526. But now, by the latter act, all aiders and
accessaries are included, and consequently, the entrance of one of the party is
sufficient to implicate the whole, 2 Leach, 567.

As these regulations apply only to larceny to the amount of five shillings Privately
after a breaking, the 10 & 11 W. 3. c. 23, affixes a similar penalty to steal- :*::::
ing with secrecy and fraud; it enacts, that “every person who by night or . it:
day, shall in any shop, warehouse, coach-house, or stable, privately and felo
niously "steal any goods, wares, or merchandizes, being of the value of five [•941 J;
shillings or more, though such shop, &c. be not actually broken open by such
offender, and though the owners of such goods or any other person be not in
such shop, &c. to be put in fear, or shall assist, hire, or command any person
to commit such offence, being thereof convicted or attainted by verdict or con

fession, or being indicted thereof, shall stand mute, or not directly answer, or
peremptorily challenge more than twenty, shall be guilty of felony without

benefit of clergy:” (this act is defective in omitting to mention outlaws.)
But by the 1 Geo. 4. c. 117, so much of the above act as takes away the ben

efit of clergy is repealed, as to privately and feloniously stealing any goods,
wares, or merchandizes, under the value of fifteen pounds; and by section 2,

of the same act, persons privately and feloniously stealing any goods, wares,
or merchandizes, of the value of five shillings or more, being under fifteen
pounds value, in any shop, warehouse, coach-house, or stable, or who shall
abet such offence, may be transported for life, or for not less than seven years,
or be imprisoned with or without hard labor, for not exceeding seven years.

By 4 Geo. 4. c. 53, so much of the 10 & 11 W. 3. c. 23. s. 1. and the 1
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*****, Geo. 4. c. 117, as takes away the benefit of clergy where the goods are of fif.
teen pounds value, is repealed. By the term “warehouse,” places where goods
are deposited till they are sent away, without any view to sale, are not inclu
ded; for it is holden, that the legislature meant only to protect goods when
exposed in order to be sold, 1 Leach, 287. Fost. 77. It also applies to no
other goods than those of the owner of the place from whence they are stol
en; and therefore, a watch left to be repaired, is not within its meaning, 1
Leach, 334. 8 Mod. 165. The property must also be intended for the pur
poses of sale, and not merely for safe custody, id. ibid. On the same prin
ciple, goods stolen from stables and coach houses, must be the usual and
proper furniture for such places, and it seems that a coachman's livery great
coat does not come within this description, 1 Leach, 304. Money, though
sometimes included in the term goods, is not within this act, as that word
being joined with “wares and merchandize,” seems restricted to a similar
meaning, Fost. 79. And if any force be used, as if the shop be entered with
a false key or picklock, the idea of privately stealing will be done away, and
recourse must be had to other provisions, Fost. 79; but when it is uncertain
whether any violence were used or not, the defendant may be convicted, 2
East, P. C. 642.

i.",
twelve.

j.

-

All larcenies committed in churches are ousted of clergy, by 1 Edw. 6. c.
12. s. 10; a privilege which offenders possessed at common law, unless the

ordinary refused to grant it; but accessaries are not, at the present day, ex
cluded, because the 23 Hen. S. c. 1, is repealed, except it amount to burgla

ry, 2 Hale, 365. The provisions of the 1 Edw. 6. c. 12. s. 10, are not con
fined to goods used for divine service, they extend to articles left in the church
to keep it in repair, Russ. & Ry. C. C. 386.

. ºn By 1 Edw. 6. c. 12. s. 10, “No person who shall be in due form of law,
: person attainted or convicted of breaking of any house by day or by night, any per

º: son being there in the same house where the same breaking shall be commit
*:::::: ted, and thereby put in fear or dread,” shall be admitted to clergy. There
breaking,

must be a breaking to constitute an offence under this act, an actual steal
ing, and a person within, put in fear. The 4 & 5 Phillip & Mary, c. 4, ousts
all accessaries before the fact of clergy; and, by implication, therefore, all

principals in the second degree, Fost. 330. But the statute of Edward is now
rendered useless, as the 3 & 4 W. & M. c. 9. s. 1, is more extensive. It
takes away clergy from all who “shall feloniously take away any goods or
chattels being in any dwelling-house, the owner or any other person being
therein and put in fear; or shall rob any dwelling-house in the day time, any
person being therein; or shall comfort, aid, abet, assist, counsel, hire, or com
mand any person or persons to commit any of the said offences:” there is
no occasion, therefore, under this act, for any breaking to be effected, in which
point, and its application to accessaries and abettors, it chiefly differs from the
former. It seems, on the whole, that the value of the property taken must

exceed twelve pence, as the act does not create a new felony, but takes away
clergy from an old one, and there is no occasion to pray this benefit in cases

of petit larceny, see 2 East P. C. 633, 4. It seems to be the better opinion,
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that some one within the house must be put in actual terror, and that not mere- Orzescº.
ly the constructive fear which in case of highway robbery is implied from dan
ger, 11 Co. 37, b. 2 East P. C. 634, 5. However, this circumstance of
puttting in fear is not necessary under this act, where there is a breaking; for
the clause “ or “shall rob any dwelling-house, in the day-time, any person be- [*942 |
ing therein,” is independent of the other, and makes no mention of alarm: it
includes, however, the idea of breaking under the term rob, which always sup
poses violence. It is sufficient if the door of an inner room be broken to effect
the theft, but the forcing a chest or fixed counter, will not suffice, 1 Hale, 523,
6, 7, 8. Fost. 108: it must be such a breaking as would amount to burglary,
if it were nocturnal, I Hale, 522.

Under this act also, the value must be

above twelve pence, to deprive the offender of his clergy, 1 Hale, 531.
The 5 & 6 Edw.6. c. 9, enacts, that “no person who shall be found guilty

º,

of and for robbing any person or persons in any booth or tent in any fair or &c.
market, the owner, his wife, his children, or servants or servant, then being

1.

within the same booth or tent, shall be admitted to clergy, whether the owner

or dweller of such booth or tents, his wife, children, or servants, being in the
same at the time of such robberies and felonies committed, shall be sleeping
or waking :” but it does not seem that the 4 & 5 Phillip & Mary, c. 4, brings
accessaries before the fact under the same provision, except in case of rob
bery from the person, which is provided for by other statutes.
The case of nocturnal breaking into dwelling-houses, will be considered
under its appropriate title of BURGLARY.
Larceny is aggravated not only by the character of the offence, the nature stealing
of the property, and the place where it is committed, but in the fact of its be- º
ing taken from the person of the owner. Of this taking there are two descrip
tions—a taking privily, and a taking by violence, which last is denominated
Robbery.
I. Privily. The offence of stealing privily from the person was made
capital by 8 Eliz. c. 4, which enacts, that “no person which hereafter shall
happen to be indicted or appealed for felonious taking of any money, goods,
or chattels, from the person of any other privily, without his knowledge, in
any place whatsoever,” and thereupon found guilty by verdict of twelve men,
or shall confess the same upon his arraignment, or stand mute, challenge
peremptorily more than twenty, or be outlawed, shall be admitted to clergy;
the taking against which the statute was intended to operate, was from the per

son privily * and without the knowledge of the owner.

But the discussion of [ "943 |

these circumstances is rendcred unnecessary by 48 Geo. 3. c. 129, which re
peals the statute of Elizabeth, and enacts in its room, “That every person
who shall, at any time or in any place whatsoever, feloniously steal any mo
ney, goods, or chattels, from the person of any other, whether privily or with
out his knowledge or not, but without such force or putting in fear as is suffi
cient to constitute the crime of robbery, or who shall be present, aiding or
abetting therein, shall be transported for seven years, or imprisoned for a term
Wol. III.

46
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not exceeding three years, at the discretion of the courtin which he is convict
ed. But this act does not, in any way, alter the crime of robbery; it merely
lessens the punishment of a description of larceny which before was capital,
2 Leach, 1046. The statute of Elizabeth was confined to the person who
actually committed the fact, and did not extend to accessaries, or to those
who were present aiding and abetting the perpetration of the offence, but the
48 Geo. 3, makes the principals in both degrees equally culpable, see Russ.
& Ry. C. C. 174. Id. 321. 1 Leach, 7.473. 266. To constitute a steal
ing from the person, the thing must be completely removed from the person;
a removal from the place where it was, so as to constitute a simple larceny,
and still remained attached by any means to the person, is not sufficient, Ry.
& Moo. C. C. 78. Four Judges diss. ; and see 2 East P. C. 555, 6, 7.
II. The other kind of larceny from the person is forcible, and is called
Robbery. But as this offence derives its peculiar atrocity from the violence
and terror with which it is attended, it has been classed among personal in
juries, see ante,802 to 809.
-º-

INDICTMENT.
Indictment

We shall here, for the most part, only consider those general rules which will

for larceny.

affect this formation of indictments for larceny at common law ; those rules in

particular which affect indictments for larceny created by statute, will be found
in the notes to the precedents of such indictments.
Wenue, and
place of

As to the Venue. As the property in the goods stolen always remains in
the true owner, unaltered by the tortious captain, "every asportation is in
[*944 ) law a new trespass. Hence it follows that the venue may be laid in any coun
ty into which they are conveyed (A); as the offence of taking and converting
is there in itself complete, l Hale, 547,8. Hawk. b. 1. c. 33. s. 52, ante, vol.
i. 178, 9; and this, though the goods were not carried into the county in
which the venue is laid, until long after the original taking, I Ry. & Moo. C.

trial.

C. 45. But this, it is said, will not be the case, when it is such a taking of
which the common law will not take cognizance; as if goods are taken on
the high seas, until the offence is made indictable here by some particular
statute, Hawk. b. 1. c. 33. s. 52, ante, vol. i. 178 (B).

And as it was

holden that a felon could not be indicted in England who had stolen goods in
Scotland, though taken with them in the latter (C) (ante, vol. i. 178), the 13
(A) [Commonwealth v. Dewitt, 10 Mass. R. (Rand's ed.) 154, 155, note (a); Commonwealth v.
Cousins, 2 Leigh R. 708; 2. Russell, 173–175; Roscoe's Dig. Cr. Ev. 521–523.]
(B) [Contra, M’Cullough's case, 2 Rogers' Rec. 45.]
. (C) [Larceny in one of the United States is punishable in another, where the thing stolen is brought
into the latter State. Commonwealth v. Cullen, l Mass. R. 115; Commonwealth v. Andrews, 2 Mass.

R. 14; State v. Ellis, 3 Conn R. 185; Rex v. Peas, H. Root R. 69: People v. Burke, 11 Wendell R.
129.

See U. States v. Davis, 5 Mason, 356.

Contra.

State v. Brown, 1 Hayw. R. 100; People v.

Gardner, 2 Johns. R. 477; People v. Schenck, 2 Johns. R. 479; Commonwealth v. Simmons, 5 Binn.

R-617; M'Cullough's case, 2 #.

er's Rec. 45.

A fºreigner coming from abroad with stolen goods and carrying them into New York is indictable
there for larceny. People v. Burke, supra)
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Geo. 3. c. 31. s. 4, enacts, “That if any person having stolen or otherwise º:
feloniously taken money, cattle, goods, or other effects, in either part of the Venue.
United Kingdom, shall afterwards have them in his possession in another
part, he may be indicted in the latter, as if he had committed the original felo
ny there.” As this was previous to the Union with Ireland, it did not extend to
that country; but afterwards the 44 Geo. 3. c. 92. s. 7, effected a similar re
gulation, which embraced it also as a part of the United Kingdom. In the
case of plundering wrecks, if the offence be committed in Wales, the trial must
take place in the county of England next adjoining the borders, 26 Geo. 2.
c. 19. s. 8: in construction of this act, where the offence was committed in An
glesea, Salop, and not Chester is taken to be the nearest English county, as

the king's writ does not run into the latter county, which was anciently regar
ded as a part of Wales, 1 Leach, 108, ante, vol. i. 182. The same statute, in
order in every case to secure an impartial trial, even where the theft is com
mitted in a county in England, permits, though it does not compel the prosecu
tor to prefer his charge in the county next adjoining. By a late important
act, the 59 Geo. 3. c. 96. s. 2, after reciting that “felonies are sometimes
committed on or so close to the boundaries of two or more counties, that the of

ſenders escape unpunished from the defect of proof that the felony with which
they are charged was actually committed within the county in which such
offenders may be indicted,” it is enacted, “That in any indictment for any
felony committed on the boundary or boundaries of two or more counties, or
within the distance of five hundred yards of any such boundary or boundaries,
it shall be sufficient to allege that such felony was committed in either or any
of the said counties, and every such felony shall and may be inquired of, tried,
and determined in the county within which the same felony shall be so alleged
to have been committed; and all and every person and persons who shall be
convicted of any such felony so to be inquired of, tried, and determined as
aſoresaid, shall be subject and liable to all such pains of death, and other pains,
penalties, and forfeitures, as such person or persons so convicted of such fel
ony would have been subject and liable to, in case such felony had been in
quired of, tried, and determined in the county in which the same felony was
actually committed.” And by the same act, section 1. indictments for felonies
committed on stage-coaches, stage-wagons, stage-carts, and other such car
riages employed in carrying goods, &c. may allege the offence to have been
committed, and may be tried in any county through which such carriage passed
in the course of the journey during which such felony was committed; and in
all cases where any highway shall form the boundary of any two counties, the
felony may be alleged to have been committed, and may be tried in either coun
ty through which the carriage passed in the course of the journey, during which
the felony was committed. And by 59 Geo. 3. c. 27, felonies committed in
vessels on canals, navigable rivers, or inland navigations, may be alleged to
have been committed and may be tried in any county or city through which such

vessel passed in the course of the voyage or journey during which such felony
was committed; and where the sides or banks of the canal, &c. or the cen

tre thereof, constitutes the boundaries of any two counties or cities, the felony
may be alleged to have been committed, and may be tried in either of such
counties or cities through which such vessel passed in the course of the voy
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age or journey during which such felony was committed; but the act does not
affect the admiralty jurisdiction or commissioners authorized under the statute
28 Hen. S. c. 15. In an indictment against a servant for embezzlement,
where, he having received money in Surrey, denied the receipt of it that same
day to his master in Middlesex, and there was no evidence to show an em
bezzlement in Surrey; the judges held the offence was committed in the
county of Middlesex, 3 Bos. & Pul. 596. 1 East P. C. Addenda, xxiv.
Russ. & Ry. C. C. 56. S C.; and so where the prisoner received money in
the county of S. and denied the receipt in the couuty of T. it was held to be
evidence to show that the original receipt was with intent to embezzle and
[*945 ) that "the prisoner was properly tried in the county of S. East P. C. Add.
xxiv. Russ. & Ry. C. C. 63; as to the venue in general, see ante, vol. i.

MENT.

Venue.

17, 189 to 194.

In general, when clergy is taken away from larceny, in consequence of
some peculiar circumstances, all those circumstances must be proved to have ta
ken place within the county where the venue is laid, or sentence of death cannot
be given; on the same principle, that if a person be tried in one county where
part of goods taken in another, are found in his custody, he can only be con
victed to the amount of the property found in his possession, 1 Hale, 536.
But to this rule the 25 Hen. 8. c. 3. revived and confirmed by 5 & 6 Edw. 6.
c. 10, furnishes an exception; by that statute it is enacted, “that if any person
be indicted of felony for stealing any goods or chattels in any county within

the realm of England, and thereupon arraigned and found guilty, or stand
mute of malice, or challenge peremptorily above the number of twenty per
sons, or will not upon his said arraignment answer directly to the same felo
ny, that then the same person so arraigned and found guilty, or who stand
mute of malice, or challenge peremptorily above the number of twenty per
sons, or will not directly answer to the law, shall lose and be put from the
benefit of clergy, in like manner and form as they should have been if they
had been indicted and arraigned and found guilty in the same county where
, the same robberry or burglary was done or committed; if it shall appear to
the justices before whom any such felons or robbers be arraigned for evi
dence given before them or by examination that the same felonies whereupon
they be so arraigned, had been such robberies or burglaries in the same shire
where such robberies or burglaries were committed or done, by reason where
of they should have lost the benefit of their clergy by force of the said stat
ute, in case they had been found guilty thereof in the same shire where such
robberies or burglaries were so committed or done.” This act did not extend
to outlaws, or offences committed beyond the realm of England, Hawk. b. 2.
c. 33. s. 81. But by 3 W. & M. c. 9. s. 3. “If any person indicted of
felony for stealing of any goods or chattels in any county of England, Wales,
or town of Berwick upon Tweed, and thereof be convicted or attainted, &c.

he shall be excluded from the benefit of clergy, if it appear upon evidence or
examination before the justices that the goods or chattels were taken by rob

I •946 ) bery or burglary, or in any other "manner in any other county, whereof if
such person had been convicted by a jury of the said other county, he or they

are excluded by virtue of this or any other act, from having the benefit of cler
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gy.” Under these acts, there can be no doubt that the offender must be ta- º
ken with the goods in the county where he is tried, as otherwise he can have Venue.
no occasion to claim, and, therefore, receive no injury from the denial of cler
gy. Neither of them extend to accessaries, nor to any felonies subsequently
created, or from which clergy has been since taken away. These words,
“if it shall appear in evidence before the justices,” are to be intended where
the party pleads the general issue and is found guilty by verdict; and these
“if it shall appear on examination, &c.” apply where he stands mute, chal
lenges more than twenty without showing cause, is outlawed, refuses to an
swer directly, or confesses, Hawk. b. 2. c. 33. s. 82. acc. 1 Hale, 518.
cont. : and it is agreed that there is no occasion to state, at all, in the pro
ceedings, that it appears, by evidence or examination, that the felony was com
mitted, in a different county, and was a crime excluded from clergy, 1 Hale,
518. Hawk. b. 2. c. 33. s. 82. It is also certain, that if the felony be such
as the offender at common law does not require the benefit of clergy, this act
will not alter the judgment to be passed against him, 1 Hale, 536. Hawk.
b. 2. c. 33. s. 83. It seems also that if a robbery be committed in one
county, and the defendant be taken with the goods in another, but there be no
other evidence of his having committed the robbery than this fact, he will be
admitted to his clergy, 2 East P. C. 776.
- - -

-

-

-

Name, &

-

The name and addition of the defendant are to be stated as in other indict- .
ments, see ante, vol. i. 202 to 21 1.

ant.

Description of the property stolen. The property stolen must be stated both º
in its quantity or number, quality, description, and value, with certainty to a perty ºn.
-

-

-

-

-

-

-

-

-

e pro

common intent. As to this statement in general, see ante, vol. i. 235 to 238,
The quantity or number of the things stolen should appear with certainty,
as essential to the legal description of the offence, and also because the pro
secutor cannot claim restitution of any other goods than those stated on the
record, 2 Hale, 182; an indictment for stealing twenty sheep and ewes is bad,
because the number of each sort is not stated, 2 Hale P. C. 182; so it is
bad to say that the defendant feloniously *stole divers sheep or doves, without [*947 J
expressing their number, id. 183 (A). An indictment, stating that defend
ant stole “six handkerchiefs” is supported in evidence, though the handker
chiefs were in one piece, the pattern designating each handkerchief, and they
being described in the trade as so many handkerchiefs, 1 Ry. & Moody C. C.
25. But an indictment for embezzling 10l. 8s. generally, is not sufficient

where the defendant had never at one time more than 2s. 1d. in her posses
sion belonging to the prosecutor, though defendant had received in the ag
gregate the whole sum of 10l. 8s. 1 Dow. & Ry. C. N. P. 22. It is not ne
cessary to prove in evidence the whole number or quantity stated. In an in

dictment for embezzling a letter, stating it contained several notes, it will suf
fice though one note only be proved, Russ. & Ry. C. C. 188; and on an in
dictment for embezzling one pound notes, and other monies, &c. describing
(A) [Sewart v. Commonwealth, 4 Serg. & Rawle, 194.]
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them, though the evidence be that other property than that described was em
bezzled, yet, if it be proved that one pound notes were embezzled, it will suf
fice, Russ. & Ry. C. C 303, and see 3 M. & S. 548.
The quality and description of the property itself should be stated with cer
tainty and accuracy, see ante, vol. i. 235. It will not suffice to term it “goods
and chattels,” without a more particular description, as one horse, one cow,
&c. 2 Hale, 182. If a defendant be indicted for stealing a sheep, and it ap
pear to be a lamb, it is said he must be acquitted, 4 Bla. Com. 240, Chitty's
edit. notes.

2 Hale, 182, 3, acc.

Sed vide 3 M. & S. 552, contra.

So an

indictment for stealing a cow, describing it as a heifer, will be bad, 2 East
P. C. 616 (A). An indictment for stealing a dead animal should state it
was dead, for upon a general statement that a party stole the animal, it is in
tended he stole it alive, Russ. & Ry. C. C. 497. 1 Car. Rep. N. P. 128 (B).
An indictment for stealing money should specify the pieces of which that mo
ney consisted, saying 10l. in monies numbered, is not sufficient, Russ. & Ry.
C. C. 482; and if the indictment be for stealing bank notes, it will not suffice
to describe them as so many pounds merely, to which the bank notes amount
ed in value, 3 Burn, J. 24th edit. 224, and see Russ. & Ry. C. C. 335,403,
to the same effect. In an indictment for stealing bank notes, it will suffice to
describe them as “divers, to wit, nine bank notes, for the payment of divers
sums of money, amounting in the whole to a certain sum of money, to wit,
the sum of nine pounds, and of the value of nine pounds,” without even stat
ing the value of any individual note, 2 Leach, 1103; and it seems, it would
suffice to describe them as “bank notes” generally, 3 M. & S. 547, or they
may be described “promissory notes called bank notes,” or “promissory notes
called bank post bills,” according to the fact, 1 Leach, 253,513, but bank note,
as “a certain note commonly called a bank note,” is not such a description as
will warrant a conviction on 2 Geo. 2. c.25, for stealing it, 2 East P. C. 601.
Russ. & Ry. C. C. 14, S.C. (C). And if the note be described as signed by
A. H., for the governor and company of the bank of England, the signature
should be proved, id. (see Russ. & Ry. C. C. 188, where signature need not be
proved). So if the thing stolen be described as a bank post bill, and be not set
out, the court cannot take judicial notice that it is a promissory note, or that it is
such an instrument as, under the statute 2 Geo. 2. c. 25, may be the subject of

larceny, though it be described as made for the payment of money, Russ. & Ry.
(A) [So for stoaling a “gray gelding” describing it as a “gray horse.” Hooker v. State, 4 Ohio R.
(B) [See Gibson v. Jenny, 15 Mass. R. (Rand's ed.) 198 m. (a) and cases there collected.]
(C) [In Pennsylvania under the act of 15th April 1790, an indictment for stealing bank notes must
lay them as promissory notes for the payment of money. Commonwealth v. M'Dowell, 1 Browne,
360: Commonwealth v. Boyer, 1 Binn. R. 201, and under the act of 1810, the indictment must show in

some sufficient manner, that they were lawful. Spangler v. Commonwealth, 3 Binn. R. 533. See
State v. Hickman, 3 Halsted, 299; State v. Tillery, 1 Nott & M'Cord, 9. & M'Laughlin v. Com
monwealth, 4 Rawle, 46.4. )

In Connecticut, an information for theft described the property stolen as thirteen bills against tho
Hartford Bank, each for the payment and of the value of ten dollars, issued by such bank, being an in
corporated bank in that State, and it was held sufficiently certain. Salisbury v. State, 6 Conn. R. 101.
See State v. Cassel, 2 Harr. & Gill. 407; Commonwealth v. Richards, 1 Mass. R. 337.
. In Ohio, an indictment for stealing bank bills, must aver, that the defendant knew the bills to be bank
bills, or the indictment is defective. Gatcwood v. State, 4 Ohio R. 386.]
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C. C. 488. A promissory note may be described generally, as “a promissory
note for the payment of five guineas,” according to the fact; but if its purport
be set forth, it will be bad, unless it follows the description of the statute, making
it felony to steal it, 1 Leach, 253, 513. 2 Leach, 1103, and the notes. Up
on an indictment for stealing printed books, it is not necessary to do more
than name so many printed books, 3 M. & S. 555. In like manner an indict
ment for stealing a handkerchief, it is not necessary to describe it as a hand
kerchief of any specific make or materials, as that it is of silk, linen, or any
other particular quality, 3 M. & S. 552; and we have just seen, that a set of
new handkerchiefs in a piece may be described as so many handkerchiefs,
though they are not separated one from another, if the pattern designates each,
and they are described, in the trade, as so many handkerchiefs, 1 Ry. & Moo.
C. C. 25; but in Rex v. Kettle, per Bayley, J., at Chelmsford, 11th March,
1819, where the prisoner was indicted for stealing “one bushel of oats, one
bushel of chaff, and one bushel of beans, of the goods and chattels of A. B.,
then and there found,” and the proof was, that these articles, at the time of the
felonious taking, were mixed together, Bayley, J., held, that the articles ought
to have been described as mixed, thus, “a certain mixture, consisting of one
bushel, &c.” and he directed an acquittal on this count. An indictment for
horse-stealing should give the animal stolen one of the descriptions mentioned
in the statute, stating it was a colt, without saying it was a horse or a mare,
would not suffice to take away clergy, though the defendant might be con
victed for simple larceny, Russ. & Ry. C. C. 416; and care should be taken
to show on the record that the property charged as stolen was the subject of
larceny. Thus if it consist in animals ferae natura, it should expressly state
them to be reclaimed, tamed, or dead, in which state they become the subjects
of individual property (A). Where the property is of a nature to warrant that
description, it should, in addition to the statement of its quality and kind, be
termed “the goods and chattels” of the owner (B); and without these, or
equivalent words, the indictment would be defective, Cro. Eliz. 490. On the
same principle, it should be averred, “ of the moneys,” “of the cattle,” &c.,
when these terms apply; and certain it is, if these words be unnecessary, still
they may be rejected as surplusage, and therefore, it is both safe and prudent

.
T.

to insert them, 1 Leach, 408.

The value of the property must also be expressed, in order that it may ap
pear on the face of the record (C) whether the offence is grand or petit larce
ny, 2 Hale, 182. Russ. & Ry. C. C. 407; and when the property is of dif
ferent kinds, the value of each should be inserted, 2 Hale, 182, 3.

Russ. &

Ry. C. C. 274. Ante, vol. i. 238. It is not necessary to prove the precise
value, as stated, see 3 Stark. on Evidence, 1539, ante, vol. i. 238.

Description of the owner. Wherever the owner of goods is known, the of
Description
owner.
(A)

§: Commonwealth v. Chace, 9 Pick. R. 15; Wallis v. Mease, 3 Binn. R. 546.]

(B) [Re-issuable notes, if they cannot properly be called valuable securities, whilst in the hands of
the makers, may be called in an indictment, goods and chattels. Rex. v. Wyse, Ryan & Moody C. C.
218. See U. States v. Moulton, 5 Mason R. 537. Commonwealth v. Boyer, 1 Binn. R. 201.]
(C) [Commonwealth v. Smith, 1 Mass. R. 245.]
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property must be expressly laid in him (A). Hale, 512. 2 Leach, 578. 3
Campb. 265, in notis. Ante, vol. i. 212, 13, 14; and the property may be
described as the real owner's, though he never had the actual possession, as the
general ownership of personal chattels always draws to it the right to posses
sion, see Russ. & Ry. C. C. 136 (B); and even a special property in them is
sufficient, and, therefore, a carrier, lessee for years, or a party to whom goods
are pawned or bailed, may be described as owners, or they may be laid as
the property of the person who is beneficially interested in them, 1 Hale, 512.
2 East P. C. 652. So goods stolen from a laundress, who has them in charge

hirant.

to wash them, may be safely described as hers, because she is answerable

for them to her employers, 1 Leach, 357, in notis. Goods purloined from an
inn, may be well laid as belonging to the innkeeper, or the guest who has put
them under his protection, id. ibid (C). Where a man has cattle to agist,
which are taken from his custody, the property may be laid in him, because
he may maintain trespass, id. ibid.

2 Rol. Abr. 551.

If a coach be stand

[*948 J ing in the yard of a coach-maker to be repaired, and a plate glass "and ham
mer cloth be stolen from it, the property may be well laid in the owner of the
premises, l Leach, 356. And where a parcel is stolen from a stage coach,
the property may be well laid in the driver, though he be no proprietor either
of the goods or the coach; because, though as against his employers he has
only a bare charge, as against all the rest of the world he has the legal posses
sion, 2 Leach, 862. 2 East P. C. 653, S. C. Stealing pheasants from an
unqualified person is felony, and the pheasants may be described to belong to
such person, 3 Burn, J. 24th edit. 243, and the property stolen may be de
scribed as belonging to an alien, Fost. 185. But in general if the party
alleged to be owner, has neither the property nor the legal possession, as
where goods are stolen from a feme covert (D), or a servant holding them for
his master (E), the defendant must be acquitted; when another indicument
rectifying the mistake, may immediately be preferred against him, 1 Hale,
513, as to these points, see ante, vol. i. 212 to 217.

2 Saund. 47 a. n. 1.

Clothes and necessaries provided for children, may be well described as be
longing either to them or to the father, l Leach, 464, in notis : but if the
clothes be furnished by a father to a son who is bound apprentice to him, in
pursuance of indentures in which he covenants to clothe him, in return for his
service, the property must be laid in the son, or the indictment will be de
ſective, I Leach, 463. A corpse is the property of no one, and, therefore,
it is no felony to steal it, though it is a high misdemeanor against morali
ty and decorum, and as such has been already considered, 2 T. R. 773. Ante,
vol. ii. 35. But it is larceny to steal a shroud or coffin, and they may be well
(A) [Commonwealth v. Morse, 14 Mass R. 207. On an indictment for stealing the goods of A.
and B., evidence that some of the goods belonged to A. and some to B. in which they had no joint in

terest, will not support the charge. State v. Ryan, 4 M'Cord, 16.]
(B) [The legal possession which a master has of his run-away slave is sufficient to warrant an indict
ment for stealing him from his master, after he has run away. State v. Miles, 2 Nott & M'Cord, 1 ;
State v. Davis, 2 Car. Law Repos. 291. But see Commonwealth v. Williams, 1 Virginia cases, 14;
Commonwealth v. Hays, id. 122.

(C) [So goods in possession of the master of a vessel. William's case, 1 Rogers's Rec. 29.]
(D) [Roscoe's Dig. Cr. Ev. 517)
(E) [Commonwealth v. Morse, 14 Mass. R. 217; Norton p. People, 8 Cowen, 137; Poole v. Sy
monds, 1 N. Hamp. R. 289; Hutchinson's case, Russ. & Ry. 412 J
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laid to belong to the personal representative of the deceased, though not to the º:
deceased himself (A), who can no longer possess any thing, 1 Hale, 515. 12
Co. 112. 2 Hale, 181. Ante, vol. i. 214. If the personal representatives
of the deceased cannot be found, or, from the lapse of time it cannot be dis
covered whose body was inclosed in the coffin, it may be laid as the property of
some one unknown, but cannot be said to belong to the churchwardens, 2 East
P. C. 652. [2 Russell, 173.] If goods be stolen from a person who
has them as executor, they may either be described as the goods of the
testator, in the custody of his personal representative as such, or as the
property of the latter, without adverting to the capacity in which he held
them, I Hale, 181. 2 Saund. 47, a. n. 1, as to trover. If the goods
of an intestate be stolen before administration is granted, the property should

be laid "in the ordinary; if an executor be appointed in a will, they shall [*949 |
be laid to be his, though before probate; for in both these cases, without
determining any question of property, the parties have the legal posses
sion; their title, therefore, need not appear, but they may be described
generally as owners, 1 Hale, 514. The actual possession of goods by a sur
viving partner, and the widow of a deceased partner, is a sufficient ownership
to sustain an indictment, laying the property in them jointly, Russ. & Ry.
C. C. 178. So where a father and son carried on business as farmers, and
the son died intestate, after which the father continued the business for the

joint benefit of himself and the son's next of kin, and some of the sheep were
stolen, and were laid to be the property of the father and the son's next of kin,
it was held right, 2 East P. C. 655. Russ. & Ry. C. C. 13. S. C. If a man
steal lead or other effects from a church, there is no occasion to lay the proper
ty in any one, but it may be laid in the rector or vicar, 2 East P. C. 651. Ante,
vol. i. 214. And if the theft be effected in time of vacancy, the offender may
be indicted for stealing the goods of the chapel, in the custody of those who
have the care of them ; or if the place be a parish church, the property may
be laid in the parishioners at large, 1 Hale, 512. 3 Campb.264, 5. Hawk. b.
1. c. 33. s. 45. Ante, vol. i. 214. But the goods in a dissenting chapel vest
ed in trustees, cannot be described as the goods of a servant who has merely
the custody of the chapel and things in it, to clean and keep in order, though
he has the key of the chapel, and no other person but the minister has another
key, Russ. & Ry. C. C. 412; and vide 2 East P. C. 652. Id. 633. Russ.
& Ry. C. C. 136. The goods of a corporation should be described as be

longing to the corporation in its corporate name, 1 Leach, 253. 2 East P. C.
1059. [Roscoe's Dig. Cr. Ev. 519; 2 Russell, 164 ) But where pro
perty is vested in trustees, under an act of parliament, if they are not in
corporated, they must be described by their proper names as individuals,
and their characters as trustees subjoined, as a description of the capacity
in which the legislature authorized them to act, 1 Leach, 514. Where
by a local act, certain inhabitants in seven parishes were incorporated by
the name of “the guardians of the poor of those parishes,” and twelve direc

tors were to be appointed out of the guardians, and the property belonging to
the corporation is vested in “the directors for the time being,” who are to exe
-

(A) [State v. Davis, 2 Car. Law Repos. 291.]
Wol. III.
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cute the powers of the act; and the prisoner was indicted for embezzling the
moneys of the “directors of the poor of said parishes;” it was held bad, as
the money should have been laid as of the “guardians of the poor by their
corporate name,” and of the directors for the time being, in their individual
names, 1 Ry. & Moody C. C. 15 (A).
There are various acts of parliament remedying the difficulty experienced
in describing the persons' names in this respect. Thus, in some cases of nu
merous unincorporated adventurers, it would be impracticable to describe all
the names; it has therefore been recently enacted, by 56 Geo. 3. c. 73, that

in case of stealing materials, &c. used in or for the working of mines, it shall
suffice to lay the same as the property of one or more of the adventurers by
name, and others his or their partners or adventurers, without naming such
other partners or adventurers by name, and the enactment has since been
extended by 1 Geo. 4. c. 102, to felonies, grand or petit larceny, or criminal
breach of trust committed on any personal property of any partners whatever;
and by 6 Geo. 4. c. 56, these two last-mentioned acts are extended to cases
of forgery or obtaining money by false pretences, see post, 999, 1042. The
55 Geo. 3. c. 137, enacts, That the property in goods, &c. provided for the
use of the poor, is to be considered as vested in the overseers for the time
being ; and that the property in such goods, &c. may, in an indictment, be
described to be the property of the overseers for the time being, without stating
or specifying the name of any such overseers; and under this act, it will suſ
fice to state the goods stolen, to be goods of the overseers of the poor for the
time being, of the parish of A., for this will import they belonged, at the time
of the theft, to the persons who were the then overseers, Russ. & Ry. C. C.
359. By the 43 Geo. 3. c. 59, the property belonging to counties for the re
pair of roads, &c. may be described as belonging to the surveyor for the time
being.
Where the proprietor cannot be ascertained, an indictment laying the goods
to be the property of a certain person unknown, will be valid, Keilw. 25. 2
Hale, 181; and see ante, vol. i. 212, 213. In this case, they will be forfeit
ed to the crown, on the conviction of the offender.

But if the owner is known,

such an allegation will be improper, and on the discovery of his name on the
trial, the prisoner must be acquitted, 3 Campb. 264, 5. Holt C. N. P. 505.
Russ. and Ry. C. C. 372. Ante, vol. i. 213. [Roscoe's Dig. Cr. Ev. 518.]
In indictments for stealing in a dwelling-house, or from lodgings, the name
of the owner of the premises, if known, should be truly inserted, 1 Leach, 89.
21. 78.79. 237. 252. 336. 338. 545.

2 Leach, 774.

2 Hale, 244.

Ante,

vol. i. 213. 1 Ry. & Moody C. C. 1. 26. Russ. & Ry. C. C. 411; and
see post, 988, more particularly as to this point.
(A) [Goods seized under a fieri facias, by the sheriff, remain the property of the defendant until a
sale, Lucas v. Nockells, 10 Bingh. R. 182. See further as to the averment and proof of ownership of
goods in custodia legis, Rex v Eastall, 2 Russell, 158; Yelv. 44, n. (2); Rex v. Sloper, 6 Price R. 114;
Churchill v. Warren, 2 N. Hamp. R. 298; Folsom v. Chesley, 2 N. Hamp. R. 432 ; Palmer v. People,
10 Wendell, 165.]
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In stating the name of the owner, it is not necessary to give any addition, lºor
as the statute of additions extends only to the defendant, 2 Leach, 861. 2
Hale, 182, though it may be sometimes proper for the purposes of distinction.
And it will suffice, if the name is used by which the party is commonly
known (A). Thus where the goods stolen were laid to be property of Victo
ry, Baroness Turkein, by which title she was always addressed, though her
real name was Selina Victoire, the indictment was held valid, 2 Leach, 861.

As to the description of the prosecutor in general, see ante, vol. i. 215, 216,
217.

The taking and asportation must both be expressly shown. For this pur
pose the term cepit was essential when the proceedings were in Latin, and
the word took is as necessary now, 1 Hale, 504, 8, 2 Hale, 184. If, there
fore, it be merely abduzit or led way, no larceny will be charged; for the de
fendant, for any thing which appears on the record, might lawfully have ob
tained possession, 2 Hale, 184. Words of asportation are equally requisite.
In case of goods or chattels, the old terms were cepit et asportarit, of cattle,
cepit et effugavit, of a horse, cepit et abdurit, I Hale, 504. The words felo
niously and stole are also necessary, in order to fix the party with a criminal
intention, id. ibid. Without these, a trespass only would be charged, and
the defendant must be acquitted.

The indictment usually concludes, to the damage of the owner, and against
the peace of his majesty. In these, and other respects not particularly noticed,
it resembles indictments for other felonies, see ante, vol. i. c. 5. Where the
proceedings vary under circumstances of aggravation, or where statute takes
away clergy, the particulars will be found noticed in the notes to the prece
dents, to which they immediately apply. There is no distinction between an

indictment for "grand or petit larceny, except in the value of the property, 2 [*950 I
Stra. 1134.

Trial, &c. On the trial, the defendant may be acquitted of all aggravations, Fº º:
as stealing in a dwelling-house, robbery, &c. and found guilty of a single ſelo
ny; and on an indictment for grand, may be convicted of petit, larceny, Com.
Rep. 478. Rep. temp. Hardw. 115. Cas. K. B. 165 (B). But on an
indictment for robbery from the person, if the jury find a special verdict, stat
ing facts which amount to larceny, but merely put it to the court to say whether
the prisoner is guilty of the felony and robbery charged upon him, and the
judges are of opinion that he is not, they cannot pass sentence as for the sim
ple stealing; though prisoners may, however, be detained to be more correct

ly indicted, Rep. temp. Hardw. 113. And if the evidence does not prove a
felony, no judgment can be given as for a trespass; for, though sometimes
mentioned in the old books, it is no offence of which the law now will take

cognizance. And upon an indictment for burglary and larceny, against two,
one may be found guilty of the burglary and the larceny, and the other of the

larceny only, Russ. & Ry. C. C. 520. Two cannot be convicted upon an
(A) [State v. France, 1 Overton's R. 434.]
(B) (State v. Wood, 1 Const. Rep. 29; Poindexter's case, 6 Rand. R. 668.]
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indictment charging a joint larceny, unless there be evidence to satisfy a jury

Ment.

that they were concerned in a joint taking, 2 Stark. on Evid. 840.
Evidence.

The necessary evidence may be collected from the preceding observations,
as to what will constitute the offence, and what will be a variance from the

facts laid in the indictment, and as to evidence in general, see ante, vol. i. In
dex, tit. Evidence; 2 Stark, on Evid, tit. Larceny. [Roscoe's Dig. Cr. Ev.
467—524; 2 Russell, 177—179.]
The punish
ment of lar
ceny.

The punishment of larceny, in its various degrees, has been necessarily
considered in the examination of the crime, see ante, 924 to 944. It may be
as well, however, here to observe, that grand larceny may, at the present day,
be punished by fine or whipping, and imprisonment, with or without hard labor,
or by transportation ; and petit larceny, by whipping and imprisonment, or by
transportation, see 2 Russ. 1158. By the 4 Geo. 1. c. 11, which, as we have
already seen, ante, 925, rendered the punishment for larceny specific, it is
enacted, that “where any person shall be convicted of grand or petit larceny,
or any felonious stealing or taking of money or goods, and chattels, and who,
by law, shall be entitled to the benefit of the clergy, and liable only to the pen
alties of burning in the hand or whipping, (except persons convicted for buy
ing or receiving stolen goods, knowing them to be stolen,) it shall and may
be lawful for the court, instead of ordering the offender to be burnt in the hand,
or whipped, to order him to be transported to some of his majesty's colonies
and plantations in America, for the space of seven years. And now, by 5
Geo. 4. c. 84. s. 2, any person convicted before any court of competent juris
diction in Great Britain, of an offence for which he or she shall be liable to be

transported or banished, shall be judged to be transported beyond the seas, for
the term of life or years, for which such offender shall be liable by law to be
transported. And, by 4 Geo. 1. c. 11. s. 3, a fine or whipping may be im
posed instead of burning, but whipping females is abolished by 1 Geo. 4. c.
57. By the 53 Geo. 3. c. 162, persons convicted of felony, with benefit of
clergy, or of any grand or petit larceny, may be imprisoned, with hard labor,
either simply and alone, or in addition to any other sentence which by law may

be imposed, but such imprisonment is not to be for longer than the time for which
the party might be imprisoned, at the time of passing the act.” The restitu
tion of stolen goods will be found considered, ante, vol. i. 817 to 821. Parties
convicted of petit larceny, were formerly disqualified from giving evidence,
Willes, 665. 2 Wils. 18: but by 31 Geo. 3. c. 35. they are made competent
witnesses. In a late case it was held, that in grand larceny, if the sentence be

imprisonment without burning in the hand, whipping, or hard labor, fining is
also necessary, otherwise the prisoner will not be restored to his competency

when he has suffered its punishment, 1 Ry. & Moody C. C. 39. Quare, if not
a recent act relating to this.
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A.
Receivers.

In grand larceny there are accessaries before and after the fact as in other Tºº
felonies. Thus, a man may be accessary before the fact in stealing his own Grand lar

goods if he procure another to do so with a felonious design, Cro. Eliz. 537, ”
and accessary after he receives the felon and assists him to escape, Fost. 123.
In this offence at common law, those present aiding and abetting, are princi

pals in the second "degree; though it is otherwise under some of the statutes [ "951 J
which take away clergy, and which are not construed to extend to accessaries
or abettors, unless they expressly name them. In a case, where several were
acting together to steal privately in a shop, and some were in the shop, &c.
and some out, and the property was stolen by the hands of one of those who
was in the shop, those on the outside were held equally guilty as principals,
Russ. & Ry. C. C. 343 id. 421. and see 1 Ry. & Moo. C. C. 96. By the
3 Geo. 4. c. 3S. s. 3. persons procuring or commanding, &c. children or oth
ers to commit larceny shall be convicted of felony, and by the laws now in
force, shall be liable to be fined and imprisoned for any term not exceeding
one year only, instead thereof he may be transported for seven years, or im
prisoned with or without hard labor, for any term not exceeding three years.
And by the 4th section of the same act, accessaries before the fact to grand
larceny, may be prosecuted for a misdemeanor, and may be imprisoned with
or without hard labor for not exceeding two years, though the principal felon
be concealed or not convicted, and whether he be amenable to justice or not—
By the 4 Geo. 4. c. 53, accessaries to stealing, &c. cloth or other woollen
manufactures, from the rack or tenters in the night-time, or of stealing, &c.

his majesty's stores, &c. or of stealing goods, &c. in any ship, &c. upon any
navigable river or canal, or in any port of entry or discharge, or in any creek
belonging to such river, canal, or creek port, or from any dock, wharf, or quay
adjacent to such river, canal, or port, may be transported for life, or for not
less than seven years, or imprisoned with or without hard labor, for not exceed
ing seven years.
In petit larceny there can be no accessaries; those who procure, aid, or
advise, are principals; and those who merely assist the felon's escape, are not,
at common law, regarded as criminal, I Hale, 530, 616, nor at common law,
did knowingly receiving stolen goods make a man accessary, unless he har
bored or assisted the original offender. This offence was only a misdemea
nor, and could not be punished with any severity adequate to its mischievous

effects. It has, therefore, been made the subject of several legislative pro
visions, which we will briefly consider.

The 3 W. & M. c. 9. s. 4. enacts, “that if any person shall buy or receive
any goods or chattels that shall be feloniously taken or stolen from "any other
person knowing the same to be stolen, he shall be taken and deemed an
(A)

ſº Commonwealth v.

Andrews, 2 Mass. R. (Rand's ed.) 14: id. 409, 413, n. (a); State v.

scovel ; 1 Const. Rep. 274; State v. Wright, 4 M'Cord, 358; 2 Rev. Stat. of N. York, 680; 1 U.
States' Laws, (Story's ed.) 87; 3 id. 2001; 2 Russell,253, et seq.]

º larce-.
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accessary to such felony after the fact, and shall incur the penalties which at
tach to offenders in that degree.” After this act, no indictment as for a mis
demeanor at common law, could be supported, 1 Ld. Rayn. 711, 12. This
act, it will be observed, merely makes the receivers of goods accessaries as
the receivers of felons were before; it creates no new offence; and, therefore,
the persons against whom it was directed merely became accessaries as at
common law and could not be punished in case of the principal's escape; but
the 1 Ann. st. 2. c. 9. s. 2. reciting this inconvenience, provides, “that it

shall be lawful to prosecute and punish every such person buying or receiving
any stolen goods knowing the same to be stolen, as for a misdemeanor, to be
punished by fine and imprisonment,” although the principal felon be not before
convicted of the said felony, which shall exempt the offender from being pun
ished as accessary, if the principal shall be afterwards convicted. The statute
5 Ann. c. 31. s. 5, soon afterwards enacted, “that if any person shall receive
or buy any goods or chattels that shall be feloniously taken or stolen from any
other person, knowing the same to be stolen, or shall receive, harbor, or con
ceal, any burglars, felons, or thieves, knowing them to be so, shall be taken
and received as accessary to the said felony or felonies, and being of either of
the said offences legally convicted, by the testimony of one or more credible
witnesses, shall suffer and incur the pains of death as a felon convict.” This
clause, like the 3 W. & M. can only be of use when the original felon is con
victed; but the section provides “that if any such principal felon cannot be taken
so as to be prosecuted and convicted for any such offence, yet nevertheless it
shall and may be lawful to prosecute and punish any such person buying or
receiving any goods stolen by any such principal felon, knowing the same to
be stolen, as for a misdemeanor, to be punished with fine and imprisonment, or
such other corporal punishment as the court shall think fit to inflict, although
the principal felon be not before convict of the said felony, which shall ex
empt the offender from being punished as accessary, if such principal felon
shall aſterwards be taken and convicted.”

And see 3 Geo. 4. c. 24. s. 3.

post, 954. And by 4 Geo. 1. c. 11. persons convicted of receiving or buying
[•952 ) stolen goods knowing "them to be stolen, may be transported for fourteen
years. But offenders of this class, notwithstanding the act, may pray the
benefit of clergy, and thus receive sentence only for the penalties consequent
on its allowance, 2 East P. C. 744. And this act can only mean persons

legally convicted as accessaries under 3 W. & M. c. 9. and 5 Ann. c. 31.
so that to warrant any judgment under it, the principal must be first convicted;
and the offence must be such as, at common law, admits of accessaries aſter;

and, therefore, if the principal be convicted of petit larceny only, the verdict
finding the accessary guilty under this act is of no effect, and no judgment
can be given against him, Fost. 73. Neither does the punishment mentioned
in it extend to cases where the principal felon is not convicted, and the recei
ver is found guilty of a misdemeanor under 1 Ann. sess. 2. c. 9, when fine,
imprisonment, and corporal punishment, are prescribed. In the construction
of these statutes it has been resolved, that where the principal has been con
victed, the misdemeanor is merged in the felony, and the prosecutor cannot

indict for the former at his option, 2 East P. C. 746. and even when the prin

cipal is not found guilty but in custody and amenable to justice, this course
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was formerly illegal, Fost, 373, 374. acc. 1 Ld. Raym. 1370. But the ac- *:::.
cessary might be tried for the misdemeanor, though the principal might not Receivers.

have been brought to justice, I Leach, 103. And now the 22 Geo. 3. c. 58,

The Of.

enacts, “that in all cases whatsoever, where any goods or chattels (except fence.
lead, iron, copper, brass, bell-metal, and solder,) shall have been feloniously
taken or stolen, whether the offence of the principal shall amount to grand
larceny, or some greater offence, or to petit larceny only, (except where the
person or persons actually committing the felony shall have been already con
victed of grand larceny, or of some greater offence,) every person who shall
buy or receive any such goods or chattels, knowing the same to have been so
taken or stolen, shall be deemed guilty of, and may be prosecuted for a misde
meanor, and shall be punished by fine, imprisonment, or whipping, as the court
of quarter session, who are hereby empowered to try such offender, or as any
other court before whom he shall be tried, shall think fit, although the princi
pal felon be not before convicted of the said felony, and whether he is amen
able to justice or not. And in cases where the felony actually committed,
shall amount to grand larceny, or some greater offence, and where the person
or persons actually committing such felony, shall not be before convicted,

*such offender shall be exempted from being punished as accessary, if such [*953 ]
principal felon shall be aſterwards convicted.” See also the 3 Geo. 4. c. 24.
s. 3, post, 954, that offenders may be convicted, whether before or after con
viction of principal offenders: under the 22 Geo. 3, the punishment should
be fine and imprisonment, or whipping and fine or imprisonment, and whipping
cannot be inflicted, Russ. & Ry. C. C. 253. The metals excepted in this
act are specially provided for by 29 Geo. 2. c. 30, which enacts, that “every
person who shall buy or receive any lead, iron, copper, brass, bell-metal, or
solder, knowing the same to be unlawfully come by, or shall privately buy or
receive any stolen lead, &c. by suffering any door, window, or shutter to be
left open or unfastened from sun-setting to sun-rising for that purpose, or shall
buy or receive the same, or any of them, at any time in any clandestine man
ner from any person or persons whatsoever, shall, being thereof convicted by
due course of law, although the principal felon has not been convicted of
stealing the same, be transported for fourteen years, according to the laws in
force for the transportation of felons.
By the 3 Geo. 4. c. 114, persons receiving stolen goods knowing them to
have been stolen, may be imprisoned, with hard labor, for any term not ex
ceeding the term for which the court might then imprison for such offence, ei
ther in addition to, or in lieu of other punishment.
In the construction of the former statutes of William and Anne, it has been
holden that money is not included in the terms “goods and chattels,” and,
therefore, the receivers of coin are not within their meaning, 1 Leach, 241:
the terms include sheep, and by the same reasoning fowls and other animals,
2 East, P. C. 748.

It has also been holden, that to receive bank notes is not

an offence against which they can operate; though some of the judges
strongly dissented from this opinion, thinking that as the 2 Geo. 2. c. 25,

made it a felony to steal bank notes, like other effects of the same value, the
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*::::::, receivers of them were placed in the same condition with the receivers of
Receivens, goods and chattels, 1 Leach, 468, and 472, in notis. This decision seems
The of
also to be shaken by several cases in which bank notes have been holden to
fence.
be within 12 Ann. c. 7, which makes the stealing of any money, goods, or
•

chattels, wares, or merchandizes, in a dwelling-house, a capital offence, 2
Leach, 693, 564, 572, 640; however, in a later case, where A. G. was con
victed of stealing promissory notes, and her husband of receiving them, the
above decision was recognized, and the judges thought the receiving not in
dictable, and that the conviction was wrong. Russ. & Ry. C. C. 384. But
now by 3 Geo. 4. c. 24. s. 1, it is enacted, that all persons who shall receive
or buy any Exchequer order or tally, or any Exchequer bill, bank note, South
sea bond, East India Bond, divided warrant of the Bank of England, South
sea Company, East India Company, or any other company, society, or corpo
ration, bill of exchange, navy bill, or debenture, goldsmith's note for the pay
ment of money, or other bond, warrant, or order, bill, or promissory note for
payment of money, knowing the same to have been stolen, shall be liable to
be prosecuted and punished respectively for felony or misdemeanor, as the
case may be, in like manner as persons receiving or buying stolen goods and
chattels, knowing the same to have been stolen, are, by the laws now in force,
liable to be prosecuted and punished; and the second section of that act
enacts that all the provisions in the several acts then in force relative to the

searching for, &c. stolen goods, and apprehending, &c. persons receiving,
&c. stolen goods, shall be extended to that act; the third section enacts, that
in all cases where the offence of any person receiving or buying stolen goods,
&c. shall be deemed and construed to be a felony, such offender shall and
may be tried and convicted of such felony, as well before as after the trial of
the principal felon, &c. This section, however, leaves as misdemeanors
what were misdemeanors before the passing of it, and does not change them
into felonies, 1 Ry. & Moo. C. C. 11. (four of the judges dissentiente.)

f.". The legislature have also on various occasions thought fit to pass laws

tºº. against those who receive particular kinds of property.

Thus, by 29 Geo. 2.

in particular c.
30, persons
or receiving
lead,or iron,
copper,
brass,
or
solder,
knowingbuying
the same
to be stolen
unlawfully
come
by,bell-metal,
or who shall

casese

º: privately buy

or receive any stolen lead, iron, copper, brass, bell-metal, or

solder, by suffering any door, &c. to be left open or unfastened between sun

setting and sun-rising for that purpose, or shall buy or receive the same, or part
of them, at any time, in any clandestine manner, from any person or persons
whatsoever,shall, when convicted, although the principal felon has not been con
victed of stealing the same, be transported for fourteen years. Under this
act, it has been decided, that manufactured articles of brass, &c. becoming
broken after they have been manufactured, are within the act ; and it seems
also that manufactured articles of brass, &c. whether broken or unbroken, are
within it, 1 Burn, J. 24th ed. 23. 2 Russ. 1355; and the act extends to
wrought goods, and to all goods mentioned in it, whether manufactured or not,
2 Russ. 1356, n. (m). Where an offender is convicted under this act of re
ceiving stolen, &c. iron, under the value of 1s. judgment of transportation

must still be given, 2 East, P. C. c. 16. s. 144. p. 753. 1 Burn, J.24th edit.
24.
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The 21 Geo. 3. c. 69, subjects persons buying or receiving “any pewter Orrence.
pot or other vessel, or any pewter in any form or shape whatever, knowing the Pewter ves
same to be stolen or unlawfully come by,” or effecting the same purpose, “ by sels, &c.
suffering any door, window, or shutter, to be left open or unfastened from sun
setting to sun-rising, for that purpose,” though the principal felon be not con
victed, to be transported as other felons for seven years, or to be kept in pris
on to hard labor from one year to three, and, if the court think fit, publicly
whipped, not exceeding three times during that period.
The “buying or receiving any part of the cargo or loading, or any goods, Goods stol
stores, or thing, of or belonging to any ship or vessel in the river Thames, :*
knowing the same to be stolen or unlawfully come by,” is by 2 Geo. 3. c. 2S,
punished with fourteen years transportation, though the principal offender has
been convicted.

Under the first of these acts, it is usual to indict for a mis

demeanor only : the offence under the second, has been holden to amount to
felony, 2 T. R. 77, though, indeed, the legislature seems to have considered
it as a misdemeanor only, ſor, by the 39 & 40 Geo. 3. c. 87. s. 22, after re
citing, that “Whereas, by 2 Geo. 3. c. 28, persons guilty of certain offences,
are punishable by transportation for fourteen years, but the said offences not
being by the said act declared to be ſclony, the trial thereof may in all cases
be put off by means of a traverse to the next sessions after the finding of the
bill of indictment for the same, and the offender be in the meantime bailed,

whereby justice has been in many instances eluded,” for remedy of this evil,
it is enacted, “That whenever any indictment shall be found against any per
son for any of the said offences, the person so indicted shall plead to the said
indictment, without having time to traverse the same, as is usual in cases of
misdemeanors.”

By the 1 & 2 Geo. 4. c. 75, relative to wrecks, &c. persons wilfully and
fraudulently purchasing or receiving anchors, cables, or goods or merchandize,
which may have been taken up, weighed, swept for, or taken possession of, if
the directions of that act mentioned have not been complied with, shall be
considered as the receivers of stolen goods, and punishable, as for a misde
meanor, at common law, or be transported for seven years, and see 49 Geo.
3. c. 122. s. 13. S. P. As to the offence of plundering, &c. wrecks, &c. see
ante, 936, and post, 1127, as to piracy.

The 10 Geo. 3. c. 48, enacts, that “every person who shall buy or receive Jewel.
any stolen jewel, or any stolen gold or silver plate, watch or watches, knowing the
same to have been stolen, shall, in all cases where such jewel, or gold or sil
ver plate shall have been feloniously stolen, accompanied with a burglary act
ually committed in stealing the same, or shall have been feloniously taken, by
a robbery on the highway, be triable as well before conviction of the principal
felon in such felony or burglary and robbery, whether he shall be in or out of
custody, as after his conviction.” “And if any person so buying or receiving
such jewel or gold or silver plate, shall be convicted thereof, he shall be ad

judged guilty of felony and transported for fourteen years.” A seal of corne
lian set in gold, is a jewel within the meaning of this statute; but as watches
Vol. III.
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are not mentioned in the clause which creates the felony and directs the pun
ishment, it seems doubtful whether they come within it so as to receive any
peculiar protection, 1 East, P. C. 754.
Receivers are included in several of the statutes respecting particular kinds
of property; but as the effect of those acts has been already stated it need not
be repeated here.

-

Public

The case of persons having naval or military stores in possession, has been
the object of particular attention on the part of the legislature. Thus the 9
& 10 W. 3. c. 41. which we have seen prohibits the making of stores (s), in
the second section directs, “that such person in whose custody, possession
or keeping, such goods or stores marked as therein mentioned (t), shalf
be ſound, not being employed as therein mentioned, any such person who shall
conceal such goods or stores marked as aforesaid, being indicted and convict
[*955 | ed of "such concealment, or of the having such goods found in his custody,
possession, or keeping, shall forfeit such goods, and the sum of 200l. togeth
er with the costs of prosecution, one moiety to his majesty and the other moie
ty to the informer, to be recovered as aforesaid, and shall also suffer imprison
ment until payment and performance of the said forfeiture, unless such person

stores.

shall, upon his trial, produce a certificate under the hand of three or more of
his majesty's principal officers or commissioners of the navy, ordnance, or vic
tuallers, expressing the numbers, quantities, or weights of such goods as he
shall then be indicted for, and the occasion and reason of such goods coming
to his hands or possession.” The 1 Geo. 1. stat. 2. c. 25. s. 3, gives power
to any one of the principal officers and commissioners of the navy to inquire,
empower persons to search by warrant, for stores, and to punish the offenders
by fine not exceeding twenty shillings, and imprisonment for a week; and,
on non-payment of the fine, to imprison him till payment, or send him to the
nearest house of correction to be kept for two months to hard labor: and if
the offence seem to require a punishment more severe, to send him to the
next gaol, or detain him in the custody of the messenger till he enter into re
cognizance, proportioned to the magnitude of the charge, to appear and an
swer in any court where the king shall prosecute him within a year next fol

lowing. The 9 Geo. 1. c. 8, revives the last act, and makes it perpetual, ex
tends the former provisions to “timber, thick stuff, or plank, marked with the
broad arrow, by stamp, brand, or otherwise;” and s. 4. enacts, “that it shall
and may be lawful to and for any judge, justice, or justices, before whom
any offender shall be convicted of any of the crimes or offences before re
cited (i. e. the offences referred to in the former statutes) enacted or men
tioned in this act, (i. e., the concealing and having in possession timber, &c.)
to mitigate the penalty for the same as he or they shall see cause, and to
commit the offender so convicted to the common gaol of the county or place
where the offence shall be committed, there to remain without bail or main

prize, until payment be made of the penalty and forfeiture imposed by this or
the said former act, or mitigated as aforesaid, or to punish such offender cor
(*) See ante, 937.

(t) See ante, 937.
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porally by causing him to be publicly whipped, or committed to some public
workhouse, there to be kept to hard labor for the space of six months or a Public
less time, as to such judge, justice, or justices, in his or their discretion shall
seem meet.” Some doubts having arisen respecting the mode of trial under
these acts, the 17 Geo. 2. c. 40. s. 10, *after reciting all the former provi [*956 )
sions, enacts, “that it shall and may be lawful to and for any judge, justice,
or justices at the assizes, or justices of the peace, at the general quarter ses
sions, to be holden for any county, city, borough, or town corporate, to hear,
try, or determine, by indictment or otherwise, all or any of the crimes or of.
fences mentioned in the said recited acts; and that the said judge, justice, or
justices of assize, or justices of the peace as aforesaid, before whom such of
fender shall be indicted, or tried and convicted of all or any of the crimes or
offences in the said recited acts mentioned, may impose any fine not exceed
ing the sum of two hundred pounds, on such offender, one moiety to be paid
to his majesty, and the other moiety to the informer ; and may mitigate the
said penalty and forfeitures inflicted by the said recited acts, or either of them,
and to commit the offender so convicted and fined, to the common gaol of the
county or place where the offence shall be committed, there to remain without
bail or mainprize, until payment be made of the penalty and forfeitures
imposed by this or the said former acts, or mitigated as aforesaid; or in
lieu thereof to punish such offender in the premises corporally, by causing
him to be publicly whipped, and committed to some house of correction or
public workhouse, there to be kept to hard labor for the space of three
months or less time, as to such judge, &c. shall in his or their discretion
seem meet.” And the 39 & 40 Geo. 3. c. 89. s. 1. reciting all the former
acts, and that notwithstanding the penalties inflicted by them, the offences had
increased which they were intended to prevent, proceeds to enact, “that eve
ry person (not being a contractor, or employed as mentioned in 9 & 10 W.
3.) who shall willingly or knowingly sell or deliver, or cause or procure to be
sold or delivered to any person whomsoever, or who shall willingly or
knowingly receive or have in his custody, possession, or keeping, any stores
of war, or naval, ordnance, or victualling stores, or any goods whatsoever,
marked as in the said recited acts are expressed, or any canvass marked ei
ther with a blue streak in the middle, or with a blue streak in a serpentine
form, or any bewper otherwise called buntin, wrought with one or more streaks
of raised tape (the said stores of war, or naval, ordinance, or victualling
stores or goods above mentioned, or any of them being in a raw or uncon
verted state, or being new or not more than one-third worn,) and such person
who shall conceal such goods, or any of them marked as aforesaid, shall be
deemed receivers of stolen goods knowing them to be stolem, and shall, on be
ing convicted thereof in due form of law, be transported "beyond the seas for [*957 )
stores.

the term of fourteen years, in like manner as other receivers of stolen goods
are directed to be transported by the laws of this realm, unless such person
shall upon his trial produce a certificate under the hands of three or more of
his majesty's principal officers or commissioners of the navy, ordnance, or
victualling, expressing the numbers, quantities, or weights, of such stores or
goods as he shall then be indicted for, and the occasion and reason of such
stores or goods coming to his hands or possession.” The second section di
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9***** rects, that persons in whose custody naval stores, &c. shall be found, and all
Public
stores.

who are convicted of any offence contrary to 8 & 9 W. 3. shall, besides for
feiting the stores, 200l., and the costs, be corporally punished by pillory, (now
abolished by 56 Geo. 3. c. 138,) whipping, and imprisonment, or otherwise,
at the discretion of the court; but the commissioners, &c. are at liberty to
mitigate the stated penalty. The third section provides, that contractors shall
have no exemption except for stores bona fide made up, and not yet delivered
to the proper officers. The fourth section makes the defacing of marks on
stores, a single felony. The fifth section makes a second offence under this
act, or 9 & 10 W. 3. punishable with transportation for fourteen years: and
the sixth makes a return from any transportation under this statute, felony
without benefit of clergy. But the transportation may always be mitigated
into corporal punishment, or fining, at the discretion of the court in which the
offender is convicted.

-

By the 54 Geo. 3. c. 60, these provisions are extended to cordage worked
with worsted threads, and by 55 Geo. 3. c. 127, they are also, as far as relates
to naval stores, extended to all public stores marked as therein mentioned, to
denote the king's property therein.
These acts, it will be observed, are all in the disjunctive, “receive or buy,”
“receive or have in possession.” It is not necessary, therefore, that the de
fendant should have purchased the goods in order to make his offence com
plete ; nor, indeed, is it essential to the crime that he should have an interest
in them; it will suffice if he received them merely to assist and skreen the
original offender, 2 East P. C. 765. There seemed, indeed, to be some
doubt, whether, if the jury found a having in possession, but not a receiving,
the prisoner would come within 39 & 40 Geo. 3, but the majority of the judges
thought in the affirmative, 2 East P. C. 767; and, on the general principles
[*95S ] *by which disjunctive statutes are construed, it seems difficult to conceive how
the doubt could have arisen. By the statutes, the king's mark on the stores
is presumptive evidence of ownership : it fixes the party with the offence of
unlawfully having possession, unless he can produce the certificate from the
commissioners, of the occasion which renders it legal; but by an equitable
construction of the provisions, it is holden, that if the defendant can show he
had no evil design, but that the possession was really innocent, though he can
not excuse himself by the means prescribed, he will be acquitted. Thus
where a widow was indicted for having naval stores which had been wrought
into table linen, and it was shown that her husband had bought them many

years ago at a public sale, that at his death they came by act of law to her,
and that she had always used them openly and without disguise, Mr. J. Fos
ter directed the jury to acquit her, Fost. 439. 2 East P. C. 765; and see
1 Esp. Rep. 144.
Taking
money to
assist to

stolen

The offence of taking money to assist the owners to stolen goods, has been
considered already as an injury to public justice, ante, 218, 19. The 1 Geo.
4. c. 115, repeals the 4 Geo. 1. c. 11. s. 4, as to the punishment of death for
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this offence, see addenda to page 218. As to inciting infants and others to

Orrrrrcr.

commit felony, see post, 993.

Public
stores.

Indictment. For the form, &c. of the indictment against accessaries, in
general, see ante, vol. i. 267 to 274 (A). In cases of receiving goods in one
part of the kingdom which are stolen in another, there was formerly some dif
ficulty as to the place in which the venue should be laid. But this is entirely
removed by 13 Geo. 3. c. 31. s. 5, as it respects Scotland and England, which
enacts that the venue shall be laid in the jurisdiction in which the defendant
was guilty of receiving, as if the original felony had been committed there.

goods, and
inciting per
sons to

steal.
In dict
ME.N.T.

And by 44 Geo. 3. c. 92. s. 8, after the Union with Ireland, the same rule is

laid down where the theſt is committed in one of the three parts of the United
Kingdom and the receiving takes place in another, and see 43 Geo. 3. c. 81.
s, 3.

If the principal offender be unknown, the indictment will be good if it so de
scribe him ; but wherever he is known, the averment ought to be according to
the truth of the facts concerning him, 3 Campb. 264. Holt, C. N. P. 595;
and see further on this point, ante, vol. i. 212, 13; and, therefore, where the
principal was described in the indictment as unknown, and "his name was in [*959 I
serted on the back of the bill as a witness before the grand jury, the judge direct
ed an acquittal, 3 Campb. 264 (B); but the finding of a grand jury of a bill for
receiving goods, imputing the same to have been stolen by J. S. does not, of itself,
negative in another indictment for the same offence an averment that the goods
were stolen by persons unknown, Russ. & Ry. C. C. 372. The common form

of the indictment for receiving stolen goods is to state, first, the fact of stealing
of them by the principal, and then the receipt of them by the receiver, he then
and there well knowing the goods to have been feloniously stolen. There is no
occasion to state the time or place to the original stealing, it will suffice if it be
stated to the offence of the receiver, 2 East P. C. 780. Whenever a variance
is material as to the principal, it is material and available to the accessary,
Hawk. b. 2. c. 46. s. 194. When the defendant is indicted as an accessary to
the felony, it is sufficient to state that the principal was duly convicted, with
out proceeding to aver his attainder, 2 Leach, 925. See 3 Campb.265. And
in indictments on 22 Geo. 3. c. 58, for the misdemeanor, it will be unneces

sary to allege that the principal has not been convicted; as it is a mere nega
tive averment which the prosector could not be called upon to substantiate
in evidence, 2 Leach, 578. 5 T. R. 83. On an indictment against a re
ceiver, after conviction of the principal, it is no objection to the record of con
viction of the principal, that it appears therein that the principal was asked
if he was (not is) guilty; that it does not state issue was joined, or how the
jurors were returned, and that the only award against the principal, is, that he
(A) [An indictment for larceny is not supported by evidence that the defendant had received or pur
chased the goods, knowing them to be stolen.

Ross v. State, 1 Blackford R. 391.

Stealing and receiving stolen goods are two distinct offences, and are not by the statute of Indiana
placed on the footing of principal and accessary. They are both substantive crimes, both are of the

same nature, and require the same plea, judgment, and punishment. Redman v. State, 1 Blackford R.

º
(B)

[See State v. Goode, 1 Hawks. 463.]
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be in mercy, &c. Russ. & Ry. C. C. 241. 3 Campb. 265. 2 Leach C. C.
928, notes, S. C. The words “well knowing” are a sufficient averment
that the defendant knew the goods to be stolen, 2 Stra. 904. Com. Dig. In
dictment, G. 6. If the indictment state that F. M. received the goods, “he
the said T. M. knowing, &c.” the words “he the said T. M.” in which
the name is wrong, may be rejected as surplusage, 1 Leach, 109. When
the indictment wants the word feloniously, in cases where an indictment for
a misdemeanor would lie, it will be held good as for the lesser offence, 2 Sess.
Cas, 10. As the mere having naval stores in possession is not an offence
at common law, the indictment must conclude contrary to the form of the
statute, or judgment will be arrested, 2 Ld. Raym. 1104.

Me NTs.

Evinesee.

Evidence. In indictments on the statutes, on which the receiver may be
punished, though the original felon is not convicted, the latter may be examin
ed as a witness on the trial, I Leach, 418, 19.

2 Leach, 927, in notis.

So on

4 Geo. 1. c. 11, which makes it capital to take a reward for the purpose of
assisting another to stolen goods, the thief may be sworn and give evidence;
on which testimony Jonathan Wild was convicted, 1 Leach, 17, in notis. 2
East P. C. 7S2, 3.

Where the receiver is indicted as accessary, to support

the averment that the original felon was duly convicted, it is sufficient to give
in evidence an examined copy of the record showing that he was found guilty
of the felony before a court of competent jurisdiction; and this will suffice,
however informal the proceedings may appear, and however the judgment
may be erroneous. It is good against accessary till it be reversed, 3 Campb.
265. 7 T. R. 465: but it is not conclusive; for he may dispute the guilt of
the principal, and by showing his innocence will necessarily establish his own,
1 Leach, 28S.
The Punishment will be found set forth in the recital of the statutes which

constitute the offence, see ante, 950 to 958.

INDICTMENTS FOR LARCENY.
GENERAL FORMS AGAINST PRINCIPALS AT
COMMON LAW.

General
form of in
dictment a

common la

Middlesex (u). The jurors for our lord the king, upon their oath present,
t that A. B. late of, &c. laborer, on, &c. with force and arms, at, &c. aforesaid,

for grand *
larceny, in
stealing the

one silver spoon (w), of the value of ten shillings (1), of the goods and chat

(t) See similar precedents, Cro. C. C. 246.
(w) As to the description of the property stolen,
property of Where
several persons' goods arc taken at the same see ante, 946 to 947 b.
different
time,
so
that
the
transaction
is
the
same,
the
indict(r)
value must be stated, 2 Hale, 182,3; as
persons (t) ment may properly include the whole, but not so if to this The
statement, see ante, 947 a. It seems advis
the takings were at different times, ante, vol. i.
able to state the value separately, 3 Hale, 183.
(u) As to the venue, see ante, 943 to 946, as to Ante, 947 a. Stark. 426. Russ. & Ry C. C. 274.
the commencement, ante, vol. ii. 1, 2, 3.

Quaere, see 2 Stark. 426, n. (c).
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tels of one J. L. (y), two brass candlesticks, of the value of two shillings, .
*and two linen shirts of the value of six shillings, of the goods and chattels of

one E. W., then and there being found, feloniously (z), did steal (z), take (a),
and carry away (b), against the peace of our said lord the king, his crown
and dignity,
|Commencement and conclusion as ante, 959 a.] A small quantity, to wit,
twenty pounds weight of hay, of the value of sixpence, of the goods and chat
tels of G. W., then and there being found, feloniously, &c.

F. º

[Commencement and conclusion as ante, 959 a.] Ten sacks of wheat, of ººing
the value of twelve pounds, of the goods and chattels of one C. S., then and wheat (d).
there being found, feloniously, & c.

[Commencement and conclusion as ante, 959 a.]

Ten sacks of wheat ten
ººlin;
sacks of

pounds, of the goods and chattels of one C. H., wheat meal
(e).
then and there being found, feloniously, &c.

meal, of the value of

[Commencement and conclusion as ante, 959 a
A certain mixture con- For stealing
sisting of one bushel of oats, one bushel of chaff, and one bushel of beans, of *.
one A. B., then and there being found, feloniously, &c.
fºr).

[Commencement and conclusion as ante, 959 a.] Thirteen pieces of the

tº:

current gold coin of this realm called guineas, of the value of thirteen pounds
thirteen shillings, of the monies of the said A. B., in the same dwelling-house,
then and there being found, feloniously, &c.
[Commencement and conclusion as ante, 959 a.] One bag, of the value of ...?
one penny, one hundred pieces of the current copper coin of this realm, called in a bag.
half-pence, of the value of, to wit, of four shillings and two pence, and one
hundred other pieces of the current copper coin of this realm, called pence,
of the value, to wit, of eight shillings and fourpence, of the goods, chattels,
and monies of A. B., then and there being found, feloniously, &c.
-

*[Commencement and conclusion as ante, 959 a.] Twenty pounds weight For stealing
of wool, of the value of ten shillings, of the goods and chattels of one J. C.
then and there being found, feloniously, &c.

tº: J.

[Commencement and conclusion as ante, 959 a.] Two silver table spoons, For stealing
of the value of twenty shillings, of the goods and chattels of J. H. then and
there being found, feloniously, &c.
(y) This allegation is proper, Cro. Eliz. 490.

(c) 4 Wentw. 43.
(d) 4 Wentw. 44.
known, he may be described as a “certain person
(e) 4 Wentw. 2.
to the jurors unknown,” but not when he is known,
(f) As to the necessity of stating the mixture,
5 Campb. 264. Holt C. N. P. 595. Ante, 949 b. &c. see ante, 947 a.
(2) These terms are necessary, ante, 949 b.
(g) How to describe money, see ante, 947. How

As to the owner, see ante, 947 b ; when he is un-

-

sº This word is material.

2 Hale, 184. Ante, to describe bank notes, &c., 409 b.
d.
(h) See form, 1 Leach, 171.
(b) See ante, 949 a. 2 Hale, 184.
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For stealing

[Commencement and conclusion as ante, 959 a.] Two boxes, of the value
" of —, twenty-two pair of shoes, of the value of
, four pocket books,
*::::::... of the value of —, one bag, of the value of
, four pounds weight of
sugar, of the value of
, two kettles, of the value of —, of the goods
and chattels, &c. [Conclude as ante, 960.]

boxes, shoes,

pockettles.

*...*.*.*
articles of

...'.
incts toe-

That J. A. late of, &c. on, &c. with force and arms, at, &c. aforesaid, one
(k), one lanthorn, of the value of

wood shelf, of the value of
-

, one

-

longing to tin grater, of the value of

*iº. books, of the value of

, six crutches, of the value of —, two
, one curtain-rod, of the value of
, and five

Pºtal (*):

linen rollers, of the value of
, of the goods and chattels of the mayor
and commonalty and citizens of the city of London, as governors of the
house of the poor, commonly called Saint Bartholomew's Hospital, near
West Smithfield, London, of the foundation of King Henry the Eighth, then
and there being found, feloniously did steal, take, and carry away, against the
peace of our said lord the king, his crown and dignity, &c.

For stealing

[Commencement and conclusion as ante, 959 a.] Six pounds weight of
pork, of the value of four shillings, and [other goods, specifying the goods

f.

... h. and value, of the goods, chattels, and property of the overseers of the poor
Pºor (*):

for the time being, of the parish of Kingston aforesaid, then and there being
ſound, feloniously, &c.
-->-

INDICTMENTS FOR LARCENY, AND EMBEZZLEMENT.
PERSON BY WHOM COMMITTED.

For
ſºlony
That E. B. late of, &c. on, &c. then being a servant of and to one A. B.
against a
servant, in and not an apprentice, or a person within the age of eighteen years (e), he
tº...?. the said A. B. did then and there, upon confidence and trust, deliver unto the
goods deliv
ered to him said E. B. his said servant, one gold watch, of the value of twenty pounds,
. keep for of the goods and chattels of him the said A. B. safely to keep the same to
use, on 21 the use of him the said A. B., and that he the said E. B. aſter the said deliv
E.
8. c. 7 ery, and whilst he was such servant as aforesaid, to wit, on the said, &c. with
-

- - -

-

-

-

-

is masters

force and arms, at, &c. aforesaid, did feloniously withdraw himself (f), from
(i) This indictment was settled by an eminent docs not extend to apprentices or any person within
crown lawyer.
eighteen years of age; and the law and cases co
(k) The value should be stated separately, see lected, ante, 918.
(e) These words are unnecessary, as the excep
2 Hale, 183. As to describing property of compa
tion is not contained in the enacting clause, l Sid.
nies, &c. see ante, 949.
(l) This indictment was the form used against J. 802. 2 Hale, 171. Ante, vol. i. 283, and cases.
R. Sweet, on which he was convicted and the con there cited.
(f) If the servant does not withdraw himself,
viction held right, Russ. & Ry. C. C. 359. see the
act, 55 Geo. 3. c. 137. ante,949 a, as to the describ but continues in his master's service, then say
ing the goods to be the property of the overseers “without the consent or commandment of the said
for the time being.
A. B. his said master, feloniously did embezzle the
(d) See other precedents, 4 Wentw. 42. Cro. same gold watch, and convert the same to his own
C. C. 440. Stark. 452. See the 21 Hen. 8. c. 7. use, with intent, &c.” And then proceed as above.

recited at length, ante, 918. By sect. 2. the act
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the said A. B. his said master, and feloniously did go away with the same
gold watch, to the intent to steal the same, and defraud the said A. B. his said
master thereof, contrary to the trust and confidence in (g) him the said E. B.
put by the said A. B. his said master, against the form of the statute, &c.
and against the peace, &c. [Add a count for a common larceny, as ante,
959 a j
That A. B. late of, &c. on, & c. at, &c. aforesaid, was clerk to C. D. and For a single
elony

E. F. of the same parish and county, bankers, and "employed and entrusted
by the said C. D. and E. F. to receive money for them (i), and being

against a

clerk of
country

such clerk so employed and entrusted as aforesaid, then and there, by virtue embezzle
ºr
of such employment and entrustment as aforesaid, he the said A. B. did re-ment,
on
89 Geo. 3.
ceive and take into his possession a certain sum of money, to wit, the sum of c. 85. (h).

ten pounds (j), of the monies of the said C. D. and E. F. (v), for and on the [*963_l

(#) In statute “to.”
carry away, embezzle, and secrete” the goods, &c.
(h) This indictment was drawn by an eminent instead of putting the larceny as an inference from
crown lawyer, and the defendant was convicted on
it. See other preceden's, Cro. C. C. Sth edit.
180, which is detective, 2 Stark. 453. See an ap
proved form, 3 M. & S. 539. 2 Leach, 1103. As
to the offence, see ante, 9-0 b to 921, and 3 B. &
P. 106. 2 Leach, 932. The venue may be laid in
the county where the prisoner denied having re

ceived the money, though there is no other proof
that he spent it there, or converted it there to his
own use. l East P. C. A denda, xxiv. Russ. &
Ry. C. C. 56.63. 3 B. & P. 596; and see fur
ther, ante,944. It seems indeed to have been thought
by some of the Judges, that in such a case, he might
be indicted either in the county where he received
the money to the use of his master, or in that in
which he denied the possession. But this could
only be done where the design to embezzle can be
shown to have preted d the receipt of the proper
ty ; for how otherwise can any crime be charged in
a jurisdiction where the defendant only performed
the duty with which he was entrusted 1 The in
dictment must contain all the requisites of an in
dictment for larceny at common law; for the stat
ute has not made the species of embezzlement
against which it is directed, eo nomine a distinct
and substantive felony, but merely enacts that ino
ney or goods taken into the possession of the ser
vant to his master's use, and feloniously converted
to his own, shall be deemed to be taken feloniously
from the possession of the master; the offence con

the embezzlement, as is done in the above form.

If the indictº ent omit to lay the property in the
owner, it will be deſec ive, 2 Leach, 922. 3 B. &
P. 106. At the same time, the words of the act
must be followed, or no judgment can be given, 2
East P. C. 576. 2 Leach, 933, in notes. But a
count may be ad led for simple larceny, Stark. 455,
n. (m). 3 M. & S. 539. As to the punishment,
ante, 920 b, 921 a.
(i) These words are not used in the precedent
in Cro. C. C. 180. or Stark. 454, 2d ed. They are
contained in the prean:ble of the statute, and refer
red to, by the words “such employment.” An in
dictment has been recently quashed for the want of

them, and therefore, they have been retained here.
See 3 Burn, J. 24th edit. 224. 2 Russ. 1237, n. (o).

(j) It does not seem necessary to state of what
monies the sum was made up, Russ. & Ry. C. C.
62. and the exact sum embezzled need not be spe
cified, Russ. & Ry. C. C. 303. But the sum and
money stated must, to a common intent, agree with
that proved, or a variance would be fataſ. Thus,
an indictment charging the prisoner with embez
zing 191., the property of his master, is not sup
ported by proving that the sum consisted of bank

notes, 3 Burn, J. 24th ed. 224. So, in an indict
ment for embezzling Il 11s. where it did not ap
pear, whether the same was paid by a ll. note, and
1 1s. in silver, or by two notes of one pound each,
or by a two pound note, and the change given b

tinues a larceny, and consequently the terms of the the prisoner, he was acquitted, Russ. & Ry. C. ğ.

act and the common description of stealing must he 335, and see Russ. & Ry. C. C. 402.
(*) It seems necessary to state whose the pro
used in the proceedings, 2 Leach, 932. 3 B. & P.
106. Russ. & Ry. C. C. 23. S. C. Post, 904, perty embezzled was, as in other cases of
an indictment without this averment has been held
note (a).
This, perhaps, might be more conveniently done insufficient, see Russ. & Ry. C. C. 23. 3 B. & P.
than in the above precedents, by blending the terms 106. 2 Leach, 932. 2 East P. C. 596. S. C. see

...;

of the statute with the description ºf larcely in the 3 M & S. 548, but the concluding allegation of pro
same sentence, by charging that the defendant perty will suffice.

a did fraudulently and feloniously steal, take,

.
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account of the said C. D. and E. F. his said masters and employers, and hav
ing so received and taken into his possession the said sum of money, for and
on the account of his said masters and employers, he the said A. B. then and
there, with force and arms, fraudulently and feloniously (k) did embezzle and
secrete part of the said sum of money, to wit, the sum of 4l. 13s. And so
the jurors aforesaid, upon their oath aforesaid, do say, that the said A. B. did
then and there, with force and arms (l), in manner and form aforesaid, feloni
ously steal, take, and carry away from the said C. D. and E. F. his said mas
ters and employers, the said sum of 4!. 13s. of the moneys of the said C. D.
and E. F. for whose use, and on whose account the same was delivered to,

Second

count, lay-

and taken into, the possession of him the said A. B. being such clerk so em
ployed and entrusted as aforesaid, against the ſorm of the statute, &c. and
against the peace, &c. And the jurors, &c. do further present, that the said
-

-

ing the pro- A. B. afterwards, to wit, on the same day and year aforesaid, at, &c. afore
ankers and said, was clerk to the said C. D. and E. F. of the same parish and county,
tº...
executors f bankers, and G. H. of Eastham, G. H. and the aforesaid C. D. executors of

#:"

the last will and testament of the late C. D. the elder, deceased, and employ
ed and entrusted by them the late C. D. and E. F. bankers, and G. H. of
Eastham, J. K. and the aforesaid C. D. executors of the last will and testa

ment of the late C. D. the elder, deceased, his said masters and employers,
to receive money for them, and being such clerk so employed and entrusted,
[*965 Jat, &c, aforesaid, "on, &c. aforesaid, by virtue of such employment and en
trustment, he the said A. B. did receive and take into his possession, a cer
tain sum of money, to wit, the sum of £–, of the monies of the said C. D.
and E. F. &c. for and on the account of the said C. D. and E. F. bankers,
and G. H. of Eastham, J. K. and the aforesaid C. D. executors of the last

will and testament of the late C. D. the elder, deceased, his said masters and

employers, and having so received and taken into his possession, the said sum
of money, for and on the account of his said masters and employers, he the
said A. B. then and there, with force and arms, fraudulently and feloniously
did embezzle and secrete part of the said sum of money, to wit, the sum of

Al. 13s. And so the jurors aforesaid, upon their oath aforesaid, do say, that
the said A. B. did, on, &c. aſoresaid, at, &c. aforesaid, in manner and form

last aforesaid, feloniously steal, take, and carry away from the said C. D. and
E. F. bankers, and G, II. of Eastham, J. K. and the aforesaid C. D. ex
ecutors of the last will and testament of the late C. D. the elder, deceased,
nis masters and employers, the sum of 4l. 13s. of the money of the said C.
D. and E. F. bankers, and G. H. of Eastham, J. K. and the aforesaid C.
D. executors of the last will and testament of the late C. D. the elder, de
ceased, his said masters and employers, for whose use, and on whose ac

count, the same was delivered and taken into the possession of him the said
The like in A. B. being such clerk so employed and entrusted as last aforesaid, against
another
form, for a

-

-

the form of the statute, &c. and against the peace, &c.

single felo
ny, on 39

ğ...".

That J., late of, &c. on, &c. at, &c. was servant to G. W. and was em

85, against a

servant for
embezzling
(k) Though the word be here omitted yet if innotes and
serted in the conclusion it will not prejudice,

money (ºn). Russ. & Ry. C. C. 62, and see 3 M. & S. 555.

(l) 3 M. & S. 539.
(m). This indictment was settled by an eminent

crown lawyer.
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ployed and entrusted by him the said G. W. to receive money for him, and
being such servant so employed and so entrusted by him the said G. W. to
receive money for him, then and there, by virtue of such employment and en
trustment as aforesaid, did receive and take into his possession, eight shil
lings in moneys numbered, and one promissory note for the payment of
the sum of five pounds, and of the value of five pounds, and two bank notes
for the payment of the sum of one pound each, of the value of one pound
each (n) *for and on account of the said G. W. his said master and employer, [*966 )
and afterwards, to wit, on, &c. aforesaid, with force and arms, at, &c. afore

said, fraudulently and feloniously did embezzle and secrete the said eight
shillings, in monies numbered, and the said promissory note and bank notes.
And so the jurors, &c. do say, that the said J. P. did then and there, in man
ner and form aforesaid, feloniously steal, take, and carry away from the said
G. W. the said eight shillings in monies numbered, and the said promissory
note and bank notes, the said eight shillings in monies numbered being the
monies, and the said promissory note and bank notes, being the property of
the said G. W. the master and employer of the said J. P. for whose use,
and on whose account, the said monies, promissory note, and bank notes,
were delivered to, and taken into the possession, of him the said J. P. so en
trusted and so employed as aforesaid, and the said sums of money, payable
and secured by and upon the said promissory note being then, to wit, at the
time of committing the said felony, due and unsatisfied to the said G. W. the
proprietor thereof, against the form of the statute, &c. and against the peace,
&c. [Add a count for stealing money as ante, 962, and promissory notes, as
post, 974 a, on 2 Geo. 2. c. 25, and a third for simple larceny, in stealing the
money only J
That W. J. late of, &c. on, &c. at, &c. aforesaid, was clerk and servant felony,
For a sing:
on 39
to M. G. widow, and employed and entrusted by her the said M. G. to receive for
G. embez
S. c. 8s.
-

-

-

money, goods, bills, notes, and other valuable securities, for and on the ac- ...
count of her the said M. G. and being such clerk and servant so employed . .
and entrusted as aforesaid, he the said W. J. then and there did receive and the property

tº:

take into his possession, of and from one R. D. one bank note, for the payment and of the value of ten pounds, one other bank note for the payment and ...”
of the value of five "pounds, one other bank note for the payment and of the *067 I
value of two pounds, and three other bank notes for the payment of one pound |. count,

each, and of the value of three pounds (p), for and on the account of the said "***
M. G. his mistress and employer, and having so received and taken into his
possession the said bank notes, for and on the account of his said mistress
(n) “Of the goods, chattels, and mºnies of the thereſ rº, as the sum was 20!, the indictment states

said G. W.” Quatre if not necessary to be here one of 10l., one of 51, and one of 21., and three of
inserted, see ante, 961, note (a). See a more con Il, so that one or other of this amount might be
cise mode of describing bank notes, &c. 3 M. & S. paid, which was held by Le Blanc and Bayley, Jus
539. 2 Leach, 1103. Ante, 947.
tices, to be good, because stealing any one will con
(o) See the notes to the precedent, ante, 962, stitute the crime of larceny, see ante, 963, note (b);
and
ante, 947.
963. This was the indictment against Jackson,
(p) “Of the goods, chattels, and monies of the
settled by an eminent crown lawyer. In this case,
the exact amount of the notes paid could not be said M. G.” Quare iſ not here necessary, see an
proved, only that the payment w s in bank bills; te, 965.
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zling bank. and employer, he the said W. J. then and there, with force and arms, fraudu

º; lently and feloniously did embezzle and secrete the same.

And so the jurors,
W. J. then and there, in manner and form aforesaid,
feloniously did steal, take, and carry away from the said M. G. his said mis
tress and employer, one bank note, for the payment and of the value of ten

...” * &c, do say, that the said

pounds, one other bank note, for the payment and of the value of five pounds,
one other bank note, for the payment and of the value of two pounds, and
three other bank notes for the payment of one pound each, and of the value of
three pounds, the said bank notes being the property of the said M. G. and
the several sums of money payable and secured by and upon the said bank

notes, being then due and unsatisfied to the said M. G. the proprietor thereof,
for whose use and on whose account the same were delivered to and taken in

to the possession of him the said W. J. being such clerk and servant so em
ployed and entrusted as aforesaid, against the form of the statute, &c. and

against the peace, &c.

[Second count laying the property as before, for emi

bezzling twenty pounds generally.

Third and fourth counts answering to the

first and second, laying the property in both the widow and the erecutors.]
ForamisdeThat on, &c. at, &c. aforesaid, one G. S. did deposit a certain bill of ex
meanor, on
... à G. change for the payment of money, to wit, the sum of two hundred and fifty
*:::: * nine pounds seven shillings and sixpence, the same being a security for monies,
}. and the property of him the said G. S. and of the value of two hundred and
zling
a bill fifty-nine pounds seven shillings and sixpence with one W. F. as agent for him
delivered to
i."...in the said G. S. upon and for a certain special purpose, without any authority
tº. either general, special, *conditional, or discretionary, to sell or pledge such
$º. bill of exchange, that is to say, upon and for the special purpose that he the
(q).
said W. F. should cause and procure the said bill of exchange to be discounted
[•968 I for, and pay the proceeds thereof to him the said G. S.; and that the said
W. F. late of, &c. not regarding his duty in that behalf, afterwards, to wit, on,
&c. aforesaid, with force and arms, at, &c. aforesaid, did unlawfully negotiate
and apply to his own use and benefit the said bill of exchange, in violation of
good faith, and contrary to the said special purpose for which the said bill of
exchange had been deposited with him as aforesaid, with intent to defraud the
-

o

7,-

-

Second
count.

-

-

-

-

said G. S. the owner of the said bill of exchange, and the person who depo
sited the same as aforesaid, to the great damage of the said G. S. against the
form of the statute, &c. and against the peace, &c. And the jurors, &c. do
further present, that the said W. F. with whom, on the said, &c. at, &c.

aſoresaid, as agent for the said G. S. a certain bill of exchange for the pay
ment of money, to wit the sum of two hundred and fifty-nine pounds seven

shillings and sixpence, the same being a security for money, and the property
of the said G. S., and of the value of two hundred and fifty-nine pounds, seven
shillings and sixpence was upon and for a certain special purpose, to wit, for
the special purpose of causing and procuring the said last-mentioned bill of
exchange to be discounted, for and to pay the proceeds thereof to him the said
(q) This indictment, settled by an eminent 2 Leach, 1054; see the provision at length, ante;
crown lawyer, is founded on the first section of the 921 a. and also the law, &c. as to the offence in

52 Geº. 3. c. 63. passed in consequence of the opin- general.
ions of the judges in Walsh's case, 4 Taunt. 258.
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G. S. without any authority, either general, special, conditional, or discretion

ary, to sell or pledge such last-mentioned bill of exchange, did then and there,
to wit, on the said, &c. with force and arms, at, &c. aforesaid, unlawfully ne

gotiate and apply to his own use and benefit, such last-mentioned bill of ex
change, in violation of good faith, and contrary to the special purpose last
aforesaid, for which the said last-mentioned bill of exchange then was in the
hands of the said W. F. with intent to defraud the said G. S. the owner of

such last-mentioned bill of exchange, to the great damage of the said G. S.,

*

&c. against the form of the statute, &c. and against the peace, &c.
a
That R. A. was an officer and servant of the governor and company of Against
cashier of
the Bank
the Bank of England, and as such officer and servant, was entrusted by the said of England

governor and company, with certain effects belonging to the said governor

for a capi
tal felony

and company; that is to say, a certain paper, partly printed and partly written,

in embez

purporting to be a bill, commonly called an exchequer bill, the tenor of which
said paper, partly printed and partly written, is as follows, "that is to say,

zling ex
chequer

[setting forth a bill for five hundred pounds, No. 835, verbatim, which said

bills, on 15
Geo. 2. c.
13. s. 12

(r).

paper was then and there belonging to the said governor and company, and of [*969 |
the value of five hundred pounds, and which said sum of five hundred pounds,
in the said paper mentioned, was then and there unpaid and unsatisfied to the

said governor and company, the holders thereof, [the indictment then set forth
two other bills in like manner, No. 2,694, No. 1,061, each for 1000l.] and
that the said R. A. so then and there being such officer and servant of the
said governor and company, and so entrusted as aforesaid, with the said effects,
so as aforesaid belonging to the said governor and company, did then and
there, with ſorce and arms, feloniously secrete, embezzle, and run away with

the said effects, so as aforesaid belonging to the said governor and company,
and of the value of 2,500l., against the form of the statute, &c. and against
the peace, &c. [The second count stated the effects to be “certain papers,
and upon the credit whereof the said governor and company, &c. had advanced
a large sum of money, to wit, &c.” The third count stated the effects to be
“certain papers, &c. purporting to be bills, commonly called "exchequer bills,” [*970
and there was another set of counts similar to the rest, except in using the term
securities instead of effects.]

That J. M. late of, &c. on, &c. was a letter carrier employed in carrying

For a capi
tal felony,
on 7 Geo.

-

(r) See as to the oſſ nee, and the statute recit

posed to render them valid, the indictment was hol

ed, ante, 921 d, Russ. & Ry. C. C. 35. This was den to be unsupported by the evidence, and the de
the indictment against Aslett, on which he was fendant was acquitted, 2 Leach, 954. He was,
found guilty. See the case, 1 N. R. l. 2 Leach,
958. He was second cashier in the bank, and
while he was in that capacity, embezzled exchequer
bills to a very large amount, and converted them to
his own use.

however, detained and indicted as above; when an

objection was taken on his behalf, that the suppos
ed exchequer bills were not valuable effects within
the meaning of the statute. . He was found guilty.

He was first indicted under 15 Geo. A majority of the judges thought the conviction
2. c. 13. s. 12, for “feloniously secreting, embez proper, 2 Leach, 958. But as some of the judges
zling and stealing and carrying away, certain ex differed, he was not executed, but kept for several
chequer bills;" and in other counts, “ certain bills, years in Newgate, and then pardoned on condition
commonly called exchequer bills,” but it appeared of transportation for life. In his case, it was hold
on the trial, that the person who had signed the in en, that the 15 Geo. 2, was not repealed by 39 Geo.
strument in question, had no legal authority so to 3, which makes similar offences single felony.

do, and therefore, though the legislature had inter

970
3. c. 50.

against a
letter car
rter for se

creting let
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letters and packets from the General Post Office, situate, &c. to a certain
street called Charlton street, in Mary-le-bone, in the county of Middlesex,
and that on, &c. aforesaid, at and in the said General Post Office, two certain

ter contain

ing a bank letters then lately before sent by W. C. by the post, from S., in the county of
note (s).
B. and directed to C. Q. of Charlton street, in the parish of Mary-le-bone, in
the county of M. then containing therein a certain bank note, marked No.
1,967, dated London, 9th February, 1792, signed and subscribed by G. C.
for the governor and company of the bank of England, promising to pay to
one Abraham Newland, or bearer, on demand, the sum of ten pounds,the ten
or of which, &c. [state note verbatim] which said two letters had come to the
hands and possession of the said J. M. then and there being a letter carrier
so employed as aforesaid, to be by him the said J. M. as such letter carrier
I •971 | delivered, &c. and that he being, &c. *and having the said two letters con
taining the said bank note in his hands and possession, feloniously did secrete
the said letters, then and there containing the said bank note, contrary to the
form of the statute, &c. and against the peace, &c. [The second count laid
the property in C. Q., a third and fourth called the letters two certain packets,
laying them respectively to be the property, first, of W. C., second, of C. Q.
There were four other counts, alleging in the singular number a certain letter,
a certain packet, the property of W. C. and C. Q. respectively.]

For a sin

gle felony,
on statute

3 & 4 of
W. & M.
c. 9. s. 5.

for stealing
goods let
by con
tract to be
used with

a lodging

!"…-

Middlesex, (to wit.) That S. V. late of, &c. widow, on, &c. with force
and arms, at, &c. aſoresaid, one ſlaxen sheet, of the value of six shillings, and
two brass candlesticks, of the value of three shillings, of the goods and chat
tels of one *F. S. (the same goods and chattels being in a certain lodging
room in the dwelling house of the said F. S. there situate, let by contract by
the said F. S. to the said S. W., and to be used by the said S. W. with the

lodging aforesaid), then and there being found, feloniously did steal, take, and
carry away, against the form of the statute, &c. and against the peace, &c.

[•972 ) [It is usual to add a count merely for larceny.]
(s) This was the indictment against Moore, on in action in an ordinary way, 2 Leach, 1 103.
which he was convicted. His case was that of
stealing two letters, each containing half a bank
note ; and he was indicted as above, and the con
viction holden valid, 2 Leach, 575. See other pre
cedents, 3 B. & P. 311. 2 Bla. Rep. 789. Russ.

And

it has been holden, that a draft drawn in the country
on a banker in London, sent by post, may be laid as

a warrant for the payment of money, l Leach,
225, 226, in notes. But a defendant described as
a “charger and sorter of letters,” cannot be convict

& Ry. C. C. 188, where letter contained the bank c 1 on counts, calling him generally a person emi
post bill, bills of exchange, &c.; and in a late case, ployed in the post office; though it seems, if he
appeared to be a sorter only, the jury might find
the prisoner to have been employed in two branch him guilty as such, by a special finding. 2 Bla.
es of the post office, proof of his having been em Rep. 780. 1 Leach, 79, 3 M. & S. 371.
(t) See other precedents. Cro. C. C. 263. Cro.
ployel in either will suffice, Russ. & Ry. C. C. 138.
it was determined, that though the indic: ment state

An i iſ the letter embezzled is described as having C. A. 111. Stark. 432. 1 Leach, 336, 2 Leach,
contained several notes, proof of its having contain 545, 588, 680. As to the offence, see ante,923. In
el any one "of the m will suffice ; and if the instru

the indictment two persons cannot be joined, unless

ment is, on the face of it, a note, the naker's signa the lodgings were let to them by a joint contract,
ture need not be provel, Rºss. & Ry. C. C. 188. 2 Leach, 545. It is said to be absolutely requisite
As to the offence, &c. see ante, 922. The indict. correctly to state by whom the lodgings were lei,
in the

I Leach, 336. But evidence that they were let by

description of the securities it will suffice to use

the wife, will sustain an allegation that they were let

the terms of the act, as in case of stealing choses

y the husband, for she is iegarded as his agent,

ment must follow the words of the statute

Chap. XV.]
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That A. B. late of, &c. on, &c. at, &c. in the night-time, to wit, about the
shrubs,
hour of twelve in the night of the same day, with force and arms,
called
, of the
plants, called
, of the value of five shillings, and
value of five shillings, then and there growing in a certain garden ground of E.
F., there situate, and then and there being the property of the said E. F., did
feloniously pluck up and steal, take, and carry away, against the form, &c.
and against the peace, &c.

.rubs
stealing
in
the night
time from a

garden, on 6
G. 3. c. 36

(u).

*That A. B. late of London, laborer, after the twenty-fourth day of June, [.. "973 J
a singlo
in the year of our Lord one thousand seven hundred and thirty-one, to wit, on, For
felony in
stealing
&c. with force and arms, at, &c. sixty pounds weight of lead, of the value of affixed tolead
a
four shillings, belonging to C. D., then and there fixed to the dwelling-house "...ºf
house,
of the said C. D., feloniously did rip, steal, take, and carry away, against the Geo. 2. c.
32 (w).
form of the statute, &c. and against the peace, &c.
2 Leach, 705, (3d edit. omitted in 4th): and the
statement may be either according to the fact or
the legal operation, 1 Ry. & Moody C. C. l. And
quare, indeed, if it is . to state by whom
the lodgings were let, and whether a mistake as to
the person may not be rejected as surplusage, id.

so that if thcre were sufficient day-light left to en
able a witness to distinguish the features of the
prisoner, he must be acquitted, l Leach, 222. The
court are not bound to pass sentence of transpor
tation, but may give judgment in their discretion,

In an indictment on the above statute the con

as in case of any other clergy able felony, I Leach,

tract of letting must be described accord ng to the
fact ; an indictment for stealing goods in a lodging
room let by contract to the prisoner, to be used
with the lodging afresaid, imports an entire letting
to the prisoner alone, and is not supported if it ap
pear that others have a concurrent use of the
room and goods, Russ. & Ry. C. C. 480. Where
the indictment charged the defendant with stealing
of T. N. certain articles of furniture the ein speci
fied, “the same goods and chattels being in a cer
tain lodging room in the dwelling-house of the said

T. N. there situate, let by contract by the sail T.
N. to the defendant, and to be used by the defend
ant with the lodging aforesaid,” the proceedings
were holden sufficient, without any further aver
ment of a subsisting contract at the time the goods
were stolen, 2 Leach, 588. If lodgings be let to a
married woman, during cohabitation with her hus
band, and her husband afterwards assent to the
contract, he indictment must state that the lodg
ings were let to the husband ; and it will be erro

and, the sºme rºles apply as in case of burglary;

481. The natue of the owner must be truly stated,
l Leach, 253. By the 6 Geo. 4. c. 127. stealing
from an orchard, garden, or nursery ground, or hot
house, green-house, or conservatory, trees, shrubs,
fruit, or vegetable productions, &c. although not
severed from the ground, or not severed from the
tree or plan', so as to make thern become personal
º befºre the person stealing had entered
such orchard, &c. is felony, and punishable as in

eases as if such tree, &c. had become personal pro
perty.

See ante, 930.

(iv) See other precedents, 1 Leach, 818. Cro.
C. C. 7th edit. 459.

Cro. C. C. 8th edit. 251.

Stark. 477. The offence is created by 4 Geo. 2.
c. 32. See that act, and 21 Geo 3. c. 68, which

extends it, and the 25 Geo. 2. c. 10, respecting lead

from mines, recited ante, 930, 1. As to what is a
building within the act, and as to the offence in
general, see ante, 931. Indictment. In an indict
inent for stealing “one brass ſurnace” at P., in the
county of H., and it appeared the furnace was stol
neous if it state that they were let to the wife, en in the county of R., and there broken in pieces,
Hawk. b. 1. c. 43. s. 4.
which were found on the prisoner, in the county of
(w) See a similar precedent 2 Stark. 466. This H., the variance was held fatal, 1 Car N. P. Rep.
indictment is ſounded on 6 Geo. 3. c. 36. s. 1, which 127. When the stealing was eff, cted from a

chº,

makes the offence a single felony, and punishable the property may be laid in the vicar, if it be ne
with transportation for seven years; see this act cessary to state any owner, which seems doubtful,
recited, and the 13 Geo. 3. c. 33, which punishes ante, vol. i. 214, and see ante, 949. 1 Leach, 318
similar offences in the day-time with milder penal and 320, in notis. In Rex v. Percival, Hertford
ties, ante, 930. Under this act, the offence must assizes, 1816, before Burrough, J where the indict

be proved to have been committed in the night;

973
Against the
aider and
assister in
the above of

fence (b).

For stealing
lead fixed to
a church, on
4 Geo. 2. c.
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[State the offence of the principal as in the last precedent to the end, and then
proceed as follows :] And the jurors, &c. that C. W. late of, &c. aforesaid,
laborer, on the said, &c. with force and arms, at, &c. aforesaid, feloniously
was present, aiding, abetting, and assisting the said A. B. in stealing the said
sixty pounds weight of lead, so as aforesaid fixed to the said dwelling-house,
against the form of the statute, &c. and against the peace, S. c.
That A. B. late of, &c. on, &c. with force and arms, at, &c. aforesaid,

pounds weight of lead, of the value of —, belonging to the Reverend
C. D. clerk, rector of the parish aforesaid, in the county aforesaid, and
First count, then and there being fixed to the parish church of
aforesaid, in the
laying the
property in county aforesaid, then and there feloniously did steal, take, and carry away,
the lead in
against the form of the statute, &c. and against the peace, &c. And the ju
the rector.
Second
rors aforesaid, upon their oath aforesaid, do further present, that the said A.
count,
laying B., on the said
the prºpºly
day of
, in the year aforesaid, with force and arms,
in
he
lead
and
at
the
parish
aforesaid,
in
the
county aforesaid, - pounds weight of
in the
churchwar lead, of the value of
,
belonging
to E. F. and G. H. church-wardens of
dens of the
the
parish
aforesaid,
in
the
county
aforesaid,
and then and there being fixed to
parish.
aforesaid, in the county aforesaid, then and there fe
Third count, the parish church of
laying the
property in loniously did steal, take, and carry away, against the form of the statute,
the inhabi
&c. and against the peace, & c. [Commencement as in second count.]
tants and pa
, belonging to the inhabitants
rishioners. pounds weight of lead, of the value of
Fourth
aforesaid,
in the county aforesaid, and
and
parishioners
of
the
parish
of
count, gene
aforesaid, in the coun
rally, for
then and there being fixed to the parish church of
stealing lead
from off a
ty aforesaid, then and there feloniously, &c. [as in second count to the end.]
church, con
— pounds weight of lead, of the value of
, then and there being fixed
trary to the
statute, &c. to the parish church of
aforesaid, in the county aforesaid, then and there
feloniously, &c. [as in second count to the end.]
32 (c).

-

For felony
in stealing

City of Worcester, and county of the same. That J. J. late of, &c. on,
bills of ex- &c. with force and arms, at, &c. aforesaid, felonionsly did steal, take, and

change, on
2 Geo. 2. c.

25. s. 3 (d).
ment stated that deſendant did steal, take, and car
(d) See other precedents, Cro. C. C. 296. Cro.
ry away, omitting the word “rip,” it was quashed ; C. A. 287. This precedent describes the bill more
but note, the act is in the alternative, “steal or rip, fully than necessary, see below. The offence is
with intent to steal” The conclusion “contrar
founded on 2 Geo 2. c. 25. s. 3, revived and made
to the form of the statute,” is necessary, as the oſ perpetual by 9 Geo. 2. c. 18. See the act recited,
fence was not indictable at common law.

As to

ante, 932, together with the law, &c. as to the oſ

the law and offence respecting the stealing and re fence in stealing records, bills of exchange, &c. and
eeiving stolen lead, see ante, 954. Post, 988. Pun choses in action. As to the embezzlement of notes,

ishment. If the defendant be found guilty of steal &c. by cashiers, clerks, and servants, see ante, 920,
ing lead to the value of ten pence, he may have 1.962. The Indictment must follow the language
judgment to be whipped, as for petit larceny,2 East of the statute on which it depends. It does not
P. C. 594.
seem at all necessary to set forth the particulars of
(b). For precedents against receivers, see post, the instrument stolen, but merely to describe it in
88, &c.
the language ofthe statute, and add its value, in order
c) See notes to the last precedent. The sec to show the degree of the offence it is intended to
ond and third counts could not be supported in law, charge. For it has been holden sufficient to allege
see 1 Leach, 320, in notis. As to describing the that the defendant stole “divers, to wit, nine bank
notes, for the payment of divers sums of money, in
owners, see ante, 947 b, &c.
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AS TO THE THING TAKEN.

First count,
*carry away a certain bill of exchange, bearing date the twelfth day of Octo layi
the
Hº:
in
ber, in the year of our Lord one thousand seven hundred and eighty-five, sub
is majesty
scribed with the name E. I. for J. B. W. and I., and directed to certain per
sons by the names and description of Messrs. B., C., E., and P. bankers,
London, for the payment of five hundred and twenty-six pounds seven shil
lings and eight pence, nineteen days aſter date, to the order of one T. F., for
value received, and indorsed by the said T. F., and also indorsed by one J.
B., in substance as follows, to wit, “pay the contents to Messrs. C. & Co.,
or order, being his majesty's money on return, J. B.” the said bill of exchange
being then and there of the value of five hundred and twenty-six pounds seven
shillings and eight pence, of lawful money of Great Britain, and being the
property of our lord the king, and the money therein mentioned payable and
secured by the said bill of exchange as aforesaid, then and there being due
and unsatisfied to our said lord the king, the proprietor thereof, against the
Second
form of the statute, &c. and against the peace, &c. And the jurors, &c. do count,
lay
further present, that, &c. [same as the first count, only alleging the bill of ez ing the pro
perty in J. ,

change to be] the property of the said J. B., and the money therein mention- ;
ed payable and secured by the said last-mentioned bill of exchange as afore
said, then and there being due and unsatisfied to the said J. B., the proprietor
thereof, against the form of the statute, in, &c. and against the peace, &c.
Third count
And the jurors, &c. do further present that, &c. [same as first count only sta laying
the
in
ting the bill of exchange to be] the property of S. C. widow, R. L., R. D., J. property
several
C., and J. K., and the money therein mentioned, payable and secured by the persons.
said last-mentioned bill of exchange as aforesaid, then and there being due
and unsatisfied to the said S. C., R. L., R. D., J. C., and J. K., the proprie
tors thereof, against the form of the statute, &c, and against the peace, &c.
That A. B. late of, &c. on, &c. with force and arms, at, &c. aforesaid,
feloniously did steal, take and carry away, one bill of exchange for the pay
ment of ten pounds, and of the value of ten pounds, the said bill of exchange,
at the time of committing the felony aforesaid, being the property of C. L., and
the said sum of ten pounds, payable and secured by and upon the same bill
of exchange, then, to wit, at the time of committing the felony aforesaid being
the whole amounting to a large sum of money, to not supply the omission of the terms used in the
wit the sum of
of lawful money, and of the statute. Thus, if the defendant be charged with
value of
,” without even staying the value of the thef of “a certain omitting the word “pro

any individual note, 2 Leach, 1103. And an indict missory” or “bank”) note commonly called a bank
ment describing two promissory notes as “a pro mole,” the purport of which is afterwards accurate

missory note for the payment of one guinea, and ly stated, the proceedings will be deſective, as not
also one other promissory note for the payment of º any of the terms used by the legislature
five guineas, which said notes were the property of to ascertain the objects of larceny, 2 East P. C.
J. S., and were due and unsatisfied,” has been hol 601. Russ. & Ry. C. C. 14, S. C. So if the thing
den valid, 2 East P. C. 602. And it seems it
would suffice to describe them as “bank notes”

generally, 3 M. & S. 547, or “promissory notes call
ed bank notes,” or “promissory notes called bank
ost bills,” according to the fact, l Leach, 253, 513.
K.
will it make any difference if a bill of exchange

stolen be described as a bank post bill, and be not
set out, the court cannot take judicial notice that it
is a promissory note, or that it is such an instru
ment as, under the statute 2 Geo. 2. c. 25, may
be the subject of larceny, though it be described as
made for the payment of inoney, Russ. & Ry. C.

be described without stating an indorsement made

(y) See a similar precedent, Cro. C. C. 296.
since it came into the offender's possession, id. ibid.
On the other hand, the most ample description will Stark. 451, and see general note ante, 451. 982.
Vol.

III.
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For felony
in stealing
a bill of ex

change, on
2 Geo. 2. c.
25. s. 3.
in a more
concise

form (y).
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due and unsatisfied to the said C. L. the proprietor thereof, against the form,
&c. and against the peace, &c.

-

That A. B. late of, &c. on, &c. wit, force and arms, at, &c. aforesaid,
feloniously did steal, take and carry away, one promissory note, for the pay
ry note, on ment of the sum of
pounds, and of the value of
pounds, the said
2. Geo. 2. c.
25. s. 3 (z). note at the time of committing the felony aforesaid, being the property of one
C. D. and the said sum of
pounds, payable and secured by the same
promissory note being then due and unsatisfied to the said C. D. the proprietor
thereof against the form, &c. and against the peace, &c.

For felony
in stealing
a promisso

For felony

That A. B. late of, &c. on, &c. at, &c. aforesaid, with force and arms,

in stealing a
bank note
on 2 Geo. 2.
c. 25. s. 3

at, &c. aforesaid, feloniously did steal, take and "carry away one bank note,

(a).

being found, and then and there being the property of the said C. L., and the
said sum of ten pounds, payable and secured by and upon the said note, then
and there remaining due and unsatisfied to the said C. L. the proprietor there
of, against the form of the statute, &c. and against the peace, &c.

[*975

for the payment of ten pounds, and of the value of ten pounds, then and there

For stealing
two promis
sory notes,
on 2 Geo.

2. c. 25, with
counts for

stealing the
ºf:
on

which they

That E. B. late of, &c. laborer, on, &c. with force and arms, at, &c.
aforesaid, feloniously did steal, take and carry away, two promissory notes of
the value of fifty pounds each, the property of J. B., against the form, &c.
and against the peace of our said lord the king, his crown and dignity. And
the jurors, &c. do further present, that the said E. B. afterwards, to wit, on,

were writ

ten (b).

&c. aforesaid, with force and arms, at, &c. aforesaid, feloniously did steal,

take and carry away, two pieces of paper, each of the said pieces of paper, be
ing then and there stamped with a stamp of the value of four shillings and six
pence, the same being the stamp directed and required by the statute, in such
Second
case made and provided, on every promissory note for the payment to the bearer
count, ſor
stealing the on demand of any sum of money exceeding 30l., and not exceeding 50l., both
stamps.
the above-mentioned pieces of paper being so stamped as aforesaid at the time
of the committing the felony aforesaid, and the goods and chattels of the said J.
B., and each and every of the said stamps being then available and of full force
Third count,
for stealing and effect, against the peace, &c. And the jurors, &c. do further present that
the stamps

the said E. B. afterwards, to wit, on, &c. aforesaid, with force and arms, at

in a more

general
form.

For capital

felony in ap
pearing

&c. aforesaid, two pieces of paper duly stamped as directed and required by
the statute in such case made and provided, of the value of nine shillings, of
the goods and chattels of the said J. B., feloniously did steal, take and carry
away, against the peace, &c.
That A. B. late of, &c. C. D. late of, &c. and E. F. late of, &c. not
regarding the laws and statutes of this realm, nor the pains and penalties there

armed, dis

(z) See a similar precedent, Cro, C. C. 296, and erally, see 8 M. & S. 553.
see general note ante, 932.973 n. (d), and as to de(b) The defendant may be indicted for stealin
stamps and paper, if they can be used again, thou ;
(a) See a similar precedent, Cro. C. C. 296. the bill is not valid, see notes, ante,932. 2 i.

scribing promissory notes, see ante, 947 a.

Stark. 451, see general notes, ante, 932.973 n. (d)

1036. Russ. & Ry. C. C. 181. S. C. see general

and as to describing bank notes, ante, 917 b ; quare

note, ante, 932.

if not sufficient to describe it as “a bank note” gen

gº (d).
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in contained, after the first day of June, in the year of our Lord one thousand guised, and
seven hundred and twenty-three, to wit, on, &c. being armed with pistols and ...;
other offensive weapons, and having their faces blacked and disguised, with *:::::::.
force and arms, at, &c. aforesaid, in a certain park there lying and being (in- º: $.
closed
with wooden
where deer
had been
usually anddidthen
black act, 9
kept, belonging
to Sir pales,
J. S., baronet,)
unlawfully
and feloniously
enterwere
and §§.
an

C.

appear, and one fallow deer of the price of
, of the goods and chattels of
the said Sir J. S., in the same park then and there being found, with force

and arms, then and there unlawfully, wilfully and feloniously, did hunt, wound,
kill, destroy, steal, take and carry away, against the form of the statute, &c.
in contempt, &c. to the evil example, &c. and against the peace, &c.
That C. D. late of, &c. on, &c. at, &c. in the county of
, in a cer- º
tain inclosed park called D. park (c), belonging to J. N. wherein deer had
$, c. 107, s.
... 4, for steal
been, and then and usually were kept, one fallow deer, of great value, to wit, ing deer, in

of the value of five pounds, the property of the said J. N. then and there, (to

º

wit, in the said park) being found then and there, wilfully and feloniously,

without the consent of the said J. N. and without being otherwise duly author
ised, did kill, steal, take and carry away, against the form of the statute in
such case made and provided, and against the peace of our lord the king, his

crown and dignity. [Add, amongst others, a count “not stating the place [*976 )
where the deer was taken, to be inclosed, see the act, ante, 934.]
That E. M. late of, &c. A. R. late of, &c. W. J. late of, &c. after the For a mis

first day of June, in the year of our Lord, 1765, and within six calendar :::::::
months now last past, to wit, on, &c. with force and arms, at the parish of º
—, in the county of
, aforesaid, unlawfully did enter into a certain park paddock,
park or on
(or “paddock”) then and there fenced in and inclosed(g), called D. park(h), 5 Geo. 3. c.
of and belonging to one E. F. esq.(i) (or into a certain “garden,” “or 14. s. 1 (f).
chard,” or “ yard,” “adjoining,” or “belonging,” to a certain dwelling-house
of and belonging to one E. F. esq. as the fact may be) wherein a certain
pond of water (or “river,” &c.) of and belonging to the said E. F., then and
(c) See similar precedents Cro. C. C. 82.

(e) It seems necessary to particularize the place,

see Russ. & Ry. C. ğı.
(f) See precedent, 4 Wentw. 356. See the
1. c. 22. see ante, 975. See precedent post, 1118,
on 10 Geo. 2. c. 32. s. 9. for assaulting a game act at length, and as to the offence in general, see
keeper, and going armed with fire arms, &c., in ante, 934. The trial must be in the county where
royal forest, with intent to kill deer, &c. The In the offence was committed, and the prosecution
dictment must strictly pursue the terms of the must be commenced within six months after the
statute, which, having been passed on a particular crime; the cognizance of the offence is given to
occasion, appears, now the necessity has ceased, the justices of gaol delivery, id. ibid. But by sect.
2. any offender discovering his accomplice, will be
exceedingly severe.
(d) The precedent in the first edition of this entitled to a pardon. The owner of the fish must
work was on the 16 Geo. 3. c. 30 for a single felo attend as a witness to prove he did not consent.
ny, after the defendant had been before convicted 2 Campb. 654.
(g) As to what is not considered as inclosed, see
of a similar offence. This act, however, is repeal
ed by the 42 Geo. 3. c. 107. s. 6. as far as respects ante, 934.
(h) It seems necessary to particularize the place,
the offence of taking and killing deer, &c. see the
act, &c. at length, ante, 933. To support an in Russ. & Ry. C. C. 515.
(i) Iſ the owner of the fish was not owner of
dictment under the act, the owner of the deer must
Stark. 463.

As to the offence founded on 9 Geo.

ºld to prove he
o4.

did not consent, 2:Campb. the park, &c. the indictment must be varied ac
cordingly.

9 76
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there was, and did then and there, to wit, on, &c. aforesaid, at, &c. aſore
said (k) steal, take, kill and destroy (1) certain fish, to wit, twenty-four fish
called tench, twenty-four fish called perch, twenty-four fish called roach,
and twenty-four fish called carp, of the value of twenty-four shillings (m), of
the said E. F. then and there being, and then and there bred, kept and pre
served in such pond of water as aforesaid, without the consent of the said E.
F. (n), then and there being the owner of the said pond and fish, against the
form of the statute, &c. and against the peace, &c. And the jurors, &c. do
further present, that the said E. M., &c. heretofore, and within six calendar
months now last past, to wit, on the said, &c. with force and arms, at, &c.
aforesaid, unlawfully did enter into the said park (o), so being fenced in and
inclosed, of and belonging to the said E. F. and wherein a certain pond of
water then and there was, and then and there, to wit, on, &c. aforesaid, at, &c.

aforesaid, did destroy certain fish, to wit, twenty-four fish called carp, &c. of
the value of twenty-four shillings, of the goods and chattels of the said E. F.
then and there being, and then and there preserved in such last-mentioned
pond of water, without the consent of the said E. F. then and there being the
owner of the said last-mentioned pond and fish, against the form of the stat
ute, &c. and also against the peace, &c. [Add other counts rarying the de
scription of the offence.]
The like in
another

That A. B. late of, &c. within six calendar months next before the day of

form (p).

the taking of this inquisition, to wit, on, &c. with force and arms, at, &c. un
lawfully did enter into a certain park, then and there fenced in and inclosed,
called D. park, of and belonging to one E. F. esquire, and in which said
park there then was a certain pond of water, of and belonging to the said E.
First count,
for stealing, F. and then thq there, to wit, on, &c. at, &c. feloniously did steal, take, kill,
t aking, and
and carry away certain fish, to wit, thirty fish called carp, thirty fish called
k illing fish,
ly red, kept,
tench, and thirty fish called perch, of the said E. F. of the value of forty
and preserv
ed in a pond
shillings,
then and there bred, kept, and preserved in such pond of water,
situate in a
without the consent of the said E. F. the owner of the said pond and fish,
park.
against the form, &c. and against the peace, &c. And the jurors, &c. do fur
ther present, that the said A. B. aſterwards and within six calendar months next

before the day of the taking of this inquisition, to wit, on the said, &c. with
force and arms, at, &c. aforesaid, unlawfully did enter into the said park
ount, for
called D. park, so fenced in and inclosed, of and belonging to the said "E.
d estroying
fi sh preserv F. as aforesaid, and in which said park there then was a certain pond of wa
ed in a pond
situate in a ter, of and belonging to the said E. F. and then and there, to wit, on the
ark.
same day and year last aforesaid, at, &c. aforesaid, feloniously did destroy
t •977 ) certain
fish, to wit, &c. [as before] of the said E. F. then and there preserved
in the said last-mentioned pond of water, without the consent of the said E.
Second
c

(k) It is usual here to insert the word “felonious are improper, though they may be rejected as sur
ly,” see Cro. C. C. 198. Stark. 462. Cro. C. plusage, East P. C. 6 ll.

A. 291, but this seems a mistake, the offence not

(n) This is necessary, 2 Burr. 679.
(o) In this count it is not stated who was the
(l) The words of the statute, sometimes the owner of the park or paddock.
precedent, say," and carry away.”
(p) See similar precedents, Cro. C.C. 198.
(n). Sometimes the words “ of the goods and Stark. 462. 4 Wentw. 356. Cro. C. A.291. See
being a felony.

rhattels of the raid F. F.” are

ſº.i. but

they notes to last precedent.
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F. the owner of the said last-mentioned pond and fish, against the form, & c.

and against the peace, &c. [Third count like the first, using the word
“paddock” instead of “park.” Fourth count like the second, with the same
variation j
That A. B. late of, & c. within six months, &c. to wit, on, &c. with force The like

and arms at, &c. into a certain garden adjoining and belonging to the dwelling house of C. D. there situate, unlawfully did enter, and in which said garden there then was a certain pool of water of and belonging to the said C. D.,
and the said A. B. then and there, to wit, on the day and year aforesaid,
in the garden aforesaid, twenty fish called
, of the price of
shillings,
twenty fish called
, of the price of — shillings, and twenty fish called
, of the price of
shillings, of the said C. D. then and there bred,
kept, and preserved in the said pond of water, unlawfully did steal, take, and
carry away, without the consent of the said C. D. the owner of the said pond
and fish, against the form of the statute, &c. and against the peace, &c.

º:
#ºn.

That A. B. late of, &c. and C. D. late of, &c. on, &c. with force and ...:
arms, in theand
county
aforesaid
(r),catch,
by means
of and
a certain
net,limits
did unlawfully,
31 Geo.
knowingly,
wilfully
take and
within
from the
of a certain on
...”
ſor
oyster fishery within the limits and precincts of the port of King's Lynn, in º,
the said county of N. of and belonging to the mayor and burgesses of the fishery (q).
borough of Lenne Regis, commonly called King's Lynn, in the county of N.;
one gallon of oysters of the value of one shilling, of the goods and chattels
of the said mayor and burgesses, the same fishery being an oyster fishery of
this kingdom, and the said A. B. and C. D. &c. not being the owners, les
sees, or occupiers of such fishery, or otherwise lawſully *entitled to take or
[•97s
catch oysters therein, against the peace, &c. and against the form of the stat

ute, &c.

And the jurors, &c. that the said A. B. and C. D. on the said, second

&c. did unlawfully, knowingly, and wiiſuily use a certain net within the limits count.
of a certain oyster fishery, within the limits and precints of the port of King's
Lynn, in the said county of N. of and belonging to the mayor and burgesses
of the borough of Lenne Regis, commonly called King's Lynn, in the coun
ty of N. for the purpose of taking and catching oysters, the same fishery be

ing an oyster fishery of this kingdom, and the said A. B. and C. D. not being
the owners, lessees, or occupiers of such fishery, or otherwise lawfully enti
tled to take and catch oysters therein, against the peace, &c. and against the
form of the statute, &c. And the jurors, &c. do further present, that the said Third count.

A. B. and C. D. on, &c. with force and arms, in the county aforesaid, by means
of a certain dredge, did unlawfully, knowingly, and wilfully take and catch from

a certain oyster fishery within the limits and precincts of the port of King's
Lynn, in the said county of N. of and belonging to the mayor and burgesses

of the borough of Lenne Regis, commonly called King's Lynn, in the county
of N., one gallon of oysters of the value of one shilling, of the goods and .
chattels of the said mayor and burgesses, the same fishery being an oyster
fishery of this kingdom; and the said A. B. and C. E. not being the owners,

s!”

As to the rſonce and the statute, see ante,

(r) There is no occasion to lay any parish, 48
Geo, 3. c. 144 s, 5.
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lessees, or occupiers of such fisheries, or otherwise lawfully entitled to take
or catch oysters therein, against the peace, &c. and against the form of the
Fourth

statute, &c.

Count.

And the jurors, &c do further present, that the said A. B. and

C. D. on the said, &c. with force and arms, in the county aforesaid, did un
lawfully, knowingly, and wilfully use a certain dredge within the limits of a

certain oyster fishery within the limits and precincts of the port of King's
Lynn, in the said county of N. of and belonging to the mayor and burgesses
of the borough of Lenne Regis, commonly called King's Lynn, in the county
of N. for the purpose of taking’and catching oysters, the same fishery being
an oyster fishery of this kingdom, and the said A. B. and C. D. not being the
owners, lessees, or occupiers of such fishery or otherwise lawfully entitled to
take and catch oysters therein, against the peace, &c, and against the form
of the statute, &c.
For a sin- -

*That A. B. late of, &c. on, &c. with force and arms, did knowingly, wil
fully, and feloniously steal, take, and carry away from a certain oyster bed
within the limits and precincts of the port of King's Lynn, in the said county
ing oys
ters from
of N. the property of the mayor and burgesses of the borough of Lenne Re
an oyster
gis, commonly called King's Lynn, in the county of Norfolk, and sufficiently
bed (s).
[*979 | marked out as such, one gallon of oysters, of the value of one shilling, of the
Second
goods and chattels, and property of the said mayor and burgesses, against
Count.
the peace, &c. and against the form of the statute, &c. And thejurors, &c.
do further present, that the said A. B. on the said, &c. with force and arms,
did knowingly, wilfully, and feloniously steal, take, and carry away from a
certain oyster bed laying within the limits and precincts of the port of King's
le felony,

5. 48 G.

3. c. 144,
for steal

Lynn, in the said county of N. the property of the mayor and burgesses of
the borough of Lenne Regis, commonly called King's Lynn, in the county
of N. and sufficiently marked out as such, one gallon of oysters of the value

of one shilling, of the goods, chattels, and property of the said mayor and bur
"Third
count.

gesses, against the peace, &c. and against the form of the statute, &c. And
the jurors, &c. do further present, that the said A. B. on the said, &c. with
force and arms, did knowingly, wilfully, and feloniously steal, take, and carry

away from a certain oyster fishery within the limits and precincts of the port
of King's Lynn, in the said county of N. the property of the mayor and bur

gesses of the borough of Lenne Regis, commonly called King's Lynn, in the
county of N, and sufficiently marked out as such, one gallon of oysters, of
the value of one shilling, of the goods, chattels, and property of the said may

or and burgesses, against the peace, &c. and against the form, &c.
For a mis
demeanor

in stealing
conies from

Berkshire. The jurors, &c. that A. B. late of, &c. on, &c. with force
and arms, at, &c. wilfully and wrongfully, in the night-time of the said day,
that is to say, about the hour of eleven in the night of the said day, did enter

. occupier
ºº, into a certain warren called W. C. there situate, and then and there lawfully

o

un

the breed

ing and

keeping

used for the breeding and keeping of conies, and then in the occupation of J.
B.; and did then and there wilfully and wrongfully take in the night-time of the
said day, that is to say, about the hour of eleven in the night of the said day,
(s) As to the offence, see ante, 935.
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twenty conies, of the price of eight shillings, against the will of the said J.

B. thereof, in
the night

then and there being the occupier of the said warren called W. C. so as ºne, nº
aforesaid, then and there lawfully used for the breeding and keeping of conies, .. (t).
c.

to the great damage, &c. against the form, &c. and against the peace, &c.
[Second count same as the first, only using the word “kill” instead of
“take.”)

Berkshire, (to wit.) The jurors, &c. That some person or persons to the aider
Aſſiºn
and
jurors aforesaid as yet unknown, on, &c. wilfully and wrongfully in the night- abetter to
ersons un

time of the said day, that is to say, about the hour of two in the night of the

nown, in
stealing in

said day, with force and arms, at, &c. did enter into a certain warren called

the night

ºniº

P. F. situate in the parish aforesaid, in the county aforesaid, then and there

out o

lawfully used for the breeding and keeping of conies, and then in the oc-ground in
the occupa
cupation of one J. A. and did then and there wilfully and wrongfully take, tion of the
in the night-time of the said day, that is to say, about

the hour of two in the owner, for a
misdemean

night of the said day, six conies, of the price of four shillings, against the will gºon14.
5Geo:
s. 6
of the said J. A. then and there being the owner and occupier of the said

tº:

warren called P. F. so as aforesaid, then and there lawfully used for the

breeding and keeping of conies, to the great damage, &c. against the form,
&c. and against the peace, &c. and the jurors, &c. do further present, that
G. F. late of, &c. on the said, &c. with force and arms, at, &c. was pre
sent, aiding and assisting the said person or persons as yet unknown to the
said jurors, wilfully and wrongfully in the night time of the said day, to wit,
about the hour of two in the night of the said day, to enter into the said warren
called P. F. so as aforesaid, then and there lawfully used for the breeding
and keeping of conies, and then in the occupation of the said J. A., and then
and there wilfully and wrongfully to take in the night-time of the said day, that
is to say, about the hour of two in the night of the said day, the said six conies,
against the will of the said J. A. then and there being the owner and "occu- [*980 ||
pier of the said warren called P. F. so as aforesaid, then and there lawfully
used for the breeding and keeping of conies, to the great damage, &c. against
the form, &c. and against the peace, &c. {Add a count for aiding persons
unknown, to kill conies.]
That A. B. late of, &c. on, &c. at, &c. aforesaid, one gelding (w) of the
price of six pounds, of the goods and chattels of one J. D. then and there
(t) See a similar precedent, Cro. C. C. 122. ante, 935. Any person apprehending, and prose
Cro. C. A. 47. Stark. 461. As to the offence, see

cuting to conviction a horse stealer, shall have a

ante, 935. . As to offence of entering inclosed certificate signed by the judge, to exempt him from
round in night to kill game, see 57 G. 3. c. 90. and
uss. & Ry. C. C. 515. and precedent, post.
(u) See a similar precedent, Cro. C. C. 122.

all parish and ward offices, 10 & 1 I W. 3. c. 23.

(w) Say “mare" or “horse,” according to the
fact. The indictment must give the animal one of

(v) See similar precedents, Cro. C. C. 7th edit. the descriptions mentioned in the statute: therefore
8th edit. 234. Stark. 462. As to the offence an indictment for stealing a colt, not saying whe
ante, ther it was a horse, mare, or gelding, will not be suf
It seems, however, that if the jury find the ficient to take away clergy, though the prisoner
value of the horse to be within a shilling, the pris may be convicted for simple larceny. Russ. & Ry.
oner will be guilty only of petit larceny; for, as C.C. 416. Evidence of stealing a mare fill
within that sum, he
not pray his clergy, he can : supportan indictment for stealing a mare, Ibid.
not be affected by a statute which takes it away, 494.
445.

:* is felony without benefit of clergy, see

For a capi
tal felony in
stealing a
horse (v).
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found and being, then and there feloniously did steal, take, and lead (z) away,
against the peace, &c. [Add a count for single larceny.]
For a capi
tal felony,

That J. Y. late of, &c. and J. Y. late of, &c. with force and arms, at,

&c. one wether sheep of the price of ten shillings, four ewe sheep of the price
ing, against
the princi of forty shillings, and five lambs, *of the price of twenty-five shillings, of the
pals and re goods and chattels of Sir W. Y. baronet, then and there being found, feloni
ceiver of the
stolen sheep, ously did steal, take, and drive away, against the peace, &c. and against the
on 14 Geo.
2. c. 6. s. 1. form of the statute, &c.
And the jurors, &c. do further present, that J. Y.
sheep steal

(y).

late of, &c. aſterwards, that is to say, on, &c. with force and arms, at, &c. afore

[*981 )
said, the said goods and chattels above-mentioned, so as aſoresaid feloniously
stolen, taken, and driven away, feloniously did receive and have, (he the said
J. Y. then and there well knowing the said goods and chattels above-men

tioned to have been feloniously stolen, taken, and driven away) against the
peace, &c. and against the form of the statute, &c.
For a capi
tal ſolony in
killing sheep

That A. B. late of, &c. on, &c. with force and arms, at, &c. aforesaid, five

with an in sheep, of the value of three pounds, of the goods and chattels of C. D. then
tent to steal and there being found, then and there wilfully and feloniously did kill, with a
part of their
felonious intent to steal part of the carcasses, that is to say, the inward fat of
carcasses,

on 14 Geo.
2. c. 6. s. 1

the said five sheep, against the form of the statute, &c. and against the

(z).

peace, &c.

[*982 )
For milking
a cow, and
stealing the
milk (a).

*That W. H. late of, &c. on, &c. with force and arms, at, &c. aforesaid,
unlawfully did enter a certain stable, there situate, belonging to one W. W.

and then and there unlawfully and injuriously did milk a certain cow, of and
belonging to the said W. W., being in the said stable of him the said W. W.;
and that he the said W. W. by such milking did then and there draw and ex
tract three quarts of milk, of the value of threepence, from and out of the said
cow; and the said three quarts of milk, so drawn and extracted as aforesaid,
(r) This term is proper, l Hale, 504. Ante, intent to steal, if the cutting of must ºccasion the
sheep's death, Russ. & Ry. C. C. 387. The in
(y) See other nrecedents, Hand's Prac. 437. dictment against the receiver may state that he re
Cro. C. C. 442. Stark. 465. As to the offence, ceived the mutton, after showing that the principal
see ante, 935. Clergy is tºken away by 14 Geo. stole the sheep when living, 2 East P. C. 617. As

949 a.

2. c. 6. s. 1. explained by 15 G. 2 c. 34; which to the law relative to the receivers of stolen goods
extend to cases of outlawry as well as conviction, in general, and the proceedings against them, see
4 T. R. 543. The Indictment to deprive the oſ ante, 950, &c.—Rewards. The 14 Geo. 2. c. 6.

fender of clergy must strictly pursue the acts which
take it away. Thus if a prisoner be indicted for
stealing a cow, and in evidence, it appears to be a
heifer, or a sheep, and it is shown to be a lamb, he

s. 2, which gave a reward often pounds to the lar
ty by whose information an offender against that
act was apprehended and convicted, is now repeal

must be acquitted, as the statute specifies them

(*) see precedents, cro. C. C. 7th edit. 688, 8th
edit. 442. 'Stark. 465. see note to last precedent,

distinctly, l Leach, 105.

Com. 240, in notis,

East P. C. 617.

4 Bla.

Ante, 947, sed quaere.

But

ed by the 58 G. 3 c. 70.
and Russ. and Ry. C. C. 387.

(a) See precedent, Cro. C. C. 7th edit. 477,
if the carcasses of sheep are found in the owner's
ground, and only the skins taken away, the offender where it is felony to steal the animals themselves,
may be indicted, not only for killing with intent to it is also felºny io steal any thing which they pro
steal, but for larceny of the sheep : for there is a duce, l Leach, 171. So to pluck wool, from the
sufficient removal, 2 East P. C. 617; and cutting back of a sheep is felony, id ibid.; but there must
off part of a sheep whilst it is alive with intent to be an animus' furandi, and a mere frolic will not
steal it, will support an indictment ſor killing with amount to felony, id. ibid. Ante, 935.

A8 TO THE THING TAKEN.
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of the goods and chattels of the said W. W. he the said W. H. then and there
unlawfully and feloniously did steal, take, and carry away, to the great damage
of the said W. W. and against the peace, &c.
--º-

That J. J. late of, &c. on, &c. with force and arms, at, &c. feloniously did Fºr a capi
tal felony

stealing
steal, take, and carry away (c) one letter, from and out of a certain bag of let ina letter

ters, then and there sent by the post, to wit, by the post from D. *in the coun containing
of
ty of W. to A. in the county of W. &c. against the form of the statute, &c. bills
exchange,
and against the peace, &c. And the jurors, &c. do further present, that the sent by the
post, on 7
said J. J. on the said, &c. with force and arms, at, &c. aforesaid, feloniously Geo. 3. c.
did steal, take, and carry away (d) one packet, (the said packet being then 50. s. 2. (b).
*983 ]
and there a letter, containing sundry bills of exchange) from and out of a First count,
for stealing
certain other bag of letters, then and there sent by the post, to wit, by the post a letter out

from, &c. aforesaid, to, &c. aforesaid, against the form, &c. and against the of a bag.
Second
peace, &c. And the jurors, &c. do further present, that the said J. J. on the count,
for
said, &c. with force and arms, at, &c. aforesaid, feloniously did steal, take, stealing a
out
and carry away one packet from and out of a certain other bag of letters, then packet
of a bag
containing
and there sent by the post, that is to say, by the post, from, &c. aforesaid, to, bills of ex
&c. aforesaid, against the form of the statute, &c. and against the peace, change.
Third
&c.

count, for
stealing a
packet out
—º--

That A. B. late of, &c. on, &c. with force and arms, in the night of the

of a bag.
For a capi
tal felony
in stealing

same day, to wit, about the hour of twelve of the night of the same day, at, woollen
&c. aforesaid, ten yards of woollen cloth called bocking, of the value of ten cloth from
the tent
shillings, of the goods and chattels of J. B. (the same cloth then and there ers, on 22
Car. 2. c.
being put, and being on tenters for the drying thereof) feloniously did cut, 5.
s. 3, (e).
steal, take, and carry away from the said tenters, against the form of the stat

ute, &c. and against the peace, &c. [Add a count for simple larceny.]
That A. B. late of, &c. on, &c. with force and arms, at, &c. aſoresaid,

For felony
in stealing

(b) See other precedents, Cro. C. C. 8th ed. tion of the letter in the indictment, it is no vari
253.

Cro. C. A. 286.

Stark. 457.

2 Leach, 634.

ance to charge it as “to be delivered to persons

See a precedent for robbing a mail, 2 Stark. 459, using in trade the name and firm of Messrs. A. B.
2d edit. As to the offence, see ante, 935, &c. and and C.” when that firm is never used by themselves,
see 52 G. 3. d 143. s. 3. At common law, the but frequently adopted in addressing them, and
venue must be laid in the county where the letters they have accepted bills directed to them with that
are taken from the mail, and, on this ground, a per addition, 2 East P. C. 605. As to this offence
son who had travelled the whole journey with that when committed by persons employed in the con
carriage, and it could not be ascertained in which veyance of letters, see ante, 922, &c.

county the property was actually stolen, was ac
(c) These words are not in the statute; but as
quitted of the capital charge, and convicted on an they are necessary in describing a larceny at com
other indictinent for simple larceny, 2 Leach, 634. mon law, it seems better to insert them, Cro. C.
In consequence of this decision, the 42 Geo. 3. c. 81. C. 8th ed. 253, 4. Cro. C. A. 286. East P. C.
5.3 permits the prosecutor, in case of a stealing 576. Stark. 458.
from the mail, to lay the venue either in the county
(d) Ante, 982, note (c).
where the offence was committed, or in that where
(e) See a similar precedent, Stark. 475; as to
the defendant was arrested.

The 52 Geo. 3. c.

143, confirms the same privilege. In the descrip
Wor... III.
51

the offence, ante, 936 a.
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thirty yards of linen cloth, of the value of thirty shillings, of the goods and

chattels of C. D. of the parish aforesaid, in the county aforesaid, whitster, then
Geo. 3. c.
41. s. 2.(f). and there being laid, placed, and exposed to be bleached and whitened in a
certain bleaching croſt of the said C. D. situate, lying, and being in the parish
aforesaid, in the county aforesaid, then and there made use of by the said C.
D. for the bleaching and whitening of the same linen cloth, then and there be
ing found, then and there in the same bleaching croft (g), feloniously did
steal, take, and carry away, against the peace, &c. and against the form of the
croft, on 5:

statute, &c.
Indictment

for having
naval stores
found in

custody,
en 9 & 10
W. 3. c. 41.

s. 2. (h).

[Commencement as ante, 959 a.] That A. B. late of, &c. and C. D. late
of the same, laborers, being persons of evil name and fame, and of dishonest
conversation (i), on, &c. (then, or at any time before, not being contractors nor
either of them, then or at any time before being a contractor with, or authori
zed by the principal officers or commissioners of our said lord the king, of

the navy, ordnance, or victuallers, or victualling office, for the use of our said
lord the king, to make any stores of war or naval stores whatsoever, with the
marks usually used to and marked upon our said lord the king's said warlike
and naval or ordnance stores, nor then, nor either of them, then being retained
or employed by any such contractors, for the use in that behalf aforesaid) with
[•984 1 force and arms, as, &c. *aforesaid then and there, unlawfully had in the cus
tody and possession of them the said A. B. and C. D., a certain quantity of
cordage, containing in length seventy yards, and in thickness three inches and
upwards, of the value of twenty pounds, of lawful money of Great Britain,

which said quantity of cordage then and there was wrought with a white thread,
laid the contrary way, (being the mark with which cordage of that dimension,

being warlike and naval stores of our said lord the king, and other such war
like and naval stores then and before usually were and yet are marked) against
Second
count.

the form, &c. (k) and against the peace, &c. And the jurors aforesaid, upon
their oath aforesaid, do further present, that the said quantity of cordage, be
ing of the goods and warlike and naval stores of our said lord the king, and
so as aforesaid wrought and marked) then and there was found in the custody
(f) See similar precedents, Cro. C. C. 7th ed. ſor other goods, discovers naval stores, and an in
467. 8th ed. 262. Stark. 474. As to the offence, formation is filed in pursuance of such discovery,
and see the act at length, ante, 936 a.
is deemed the informer, Hold. 95. And, in general,
If in a field, describe it as in the act.
the person on whose suggestion a seizure of naval
(h) See other precedents, Cro. C. C. 293. 6 stores is made, is to be deemed the informer, not he,
Wentw.405. , 2 Ld. Raym. 1104. As to the of. who after the seizure, informs the admiralty, or on

§

fence, see at large, 9 & 10 W. 3. c. 41. s. 1, 2, an whose relation the proceedings are instituted, Ibid.
te, 937, &c. to 951, and 9 Geo. 1. c. 8. 17 Geo. 2. 144. Judgment. The court have the power, in
c. 40, s. 10, 12 Geo. 3. c. 21. 89 & 40 Geo. 3. c. their discretion, of either sentencing the defendant
89. and see Cowp. 610. 5 T. R. 544. Indictment. to imprisonment and whipping, or to payment of the
Though the statute of William prescribes a specific
nalty, 5 T. R. 370. 1 Esp. Rep. 169. Each de
for this offence on conviction, it has been endant, on a joint indictment, is liable to a sepa

H.;

olden to be indictable, 2 Ld. Raym. I 104. Evi rate penalty, Cowp. 610. 5 T. R. 370.
dence. The informer, who in case of the penalty
(i) This allegation seems ..". though
being imposed by way of pecuniary mulct, would it is expressed in Cro. C. C. 7th edit. 510, but is
be entitled to a share of it, is still a competent wit omitted in the 8th edit. 293.
ness, 1 Esp. Rep. 169. 3 Esp. Rep. 68. Peake,
(k) The indictment must contain this allegation,
N. P. 217; though it was once hºlic. otherwise, or it will be invalid, 2 Ld. Raym. 1104.

1 Esp. Rep. 96. A peace officer, who in searching
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and possession of them the said A. B. and C. D. (they the said A. B. and
C. D. not being such contractors, nor either of them being such contractor, nor
retained or employed, nor either of them being retained or employed, as
aforesaid, as by the statute in such case made and provided is required) to the
diuminution of the warlike and naval stores of our said lord the king, to the evil
example, &c. against the form, &c. and against the peace, &c.
One piece of wrought canvass, containing twenty yards in length, of the
The like as
..
to canvass.
value of —, which said piece of canvass was marked with a blue streak in
the middle, (being the mark with which the canvass and other such warlike,
-

-

-

-

&c.) [as above.]
[If iron or brass marked with the broad arrow, say..] One iron bolt, of the The like as

value of three shillings, which said iron bolt was marked with the broad arrow, ... “
(being the mark with which the iron bolts, and other such warlike, &c.) [as

before] so of nails, hinges, padlocks, and other such stores [as the fact may be.]
-º-

INDICTMENTS FOR LARCENY IN PARTICULAR PLACES.

That W. J. late of, &c. on, &c. with force and arms, at, &c. aforesaid, in For stealing
the dwelling-house of M. G. widow, situate in the parish of —, in the *:::::
county of
, aforesaid (m), feloniously did steal, take, and carry away one ...ºf
bill of exchange, for payment of the sum of thirty-three pounds eleven shil- G. widow, in
lings, and of the value of thirty-three pounds eleven shillings, the said bill of . .

exchange at the time of committing the felony aforesaid, being the property of ..."
the said M. G., and the said sum of thirty-three pounds eleven shillings, pay- :.
able and secured by the same bill of exchange being then due and unsatisfied ther, on 12
to the said M. G. the proprietor thereof, against the form of the statute, &c. (n) *** 1.
and against the peace, &c. [Second count like the first, only laying the pro
perty in the widow and the executors.]
One silver watch, of the value of forty shillings of the goods and chattels of The like in
(l) This indictment was against Jackson (seo dy furnished lodging the goods must be described
another indictment against him, ante, 965); and as the lodger's goods, not as the goods of the origi
settled by an eminent crown lawyer. See other nal owners. Russ. S. Ry. C. C. 411. 2 East P.
precedents for stealing a bank note. 2 Leach, 564, C. 16. s. 26. 4 T. R. 489. 7. T. R. 9. 1 Ry. &
several articles, Cro. C. C. 236. Cro. C. A. 28. Moo. C. C. 26. If the owner of a house suffer a
Stark. 467, and see an indictment on this act, and person to live in it rent free, it may be stated to be
3 & 4 W.& M. c. 9. 4 Wentw. 52. As to the the person's house, such person being a tenant at
offence, see ante, 938, we have seen that the steal will, Russ. & Ry. C. C. 498.
(m) Though the situation of the dwelling-house
ing a bank note is within the statute, as having, by
the 2 Geo. 2. c. 25, been made a valuable propert
be not here expressly stated, still it will suffice, as
the situation will be taken to be at the place named
in respect of which, larceny may be committed, an

promissory notes, bills, and other securities rest on by way of venue, 1 Ry. & Moo. C. C. 44.
the same principle, 2 Leach, 693. The indictment
(n). This is not necessary, as the statute only
must state correctly the namo of the owner of the

takes away clergy and does not create the offence,

Jwelling-house, in which the property is stolen, 1 but it seems to be most usual and proper, and can
Leach, 252. 338, 9.

In

º: goods of a rea

in no case vitiate, 3 Hale, 190.

Ante, vol. i. 290.
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º one E. F. in the dwelling-house of him the said E. F. then and there
being found, then and there feloniously did steal, take and carry away, against
the peace, &c.

*::::-

That H. C. late of, &c. W. N. late of, &c. and C. C. late of, &c. on,
...”.
&c.
with force and arms, at, &c. aforesaid, one diamond ring, of the value of
capital felo

X." º: l five pounds five shillings, one pearl ring, of the value of one pound ten shil
3. i. i., for lings, one pair of gold bracelets with amethyst snaps, of the value of five
tan. Stat.

..

... pounds, one bracelet with an opal snap set with brilliants, of the value of two
... pounds two shillings, one other bracelet with a zaphire snap, of the value of
house (p). two pounds two shillings, one other bracelet with a ruby snap, of the value of
two pounds two shillings, one gold chain, of the value of ten pounds ten shil
lings, twelve yards of poplin of the value of three pounds three shillings, one
miniature picture, of the value of two-pence, twelve pair of gloves, of the
value of twelve shillings, and three shifts, of the value of twelve shillings, of
the goods and chattels of Thomas Brudenell Bruce, Earl of Aylesbury, and
two silver spoons, of the value of
, and a pair of silver sugar tongs, of
the value of
, of the goods and chattels of Sarah Knapp, in the dwelling
house of the said Thomas Brudenell Bruce, Earl of Aylesbury, then and there
being found, feloniously did steal, take, and carry away, against the form of
the statute, &c. and against the peace, &c.

Qº.

That R. P. late of, on, &c. about the hour of nine in the (r) forenoon of
..a...ife, the same day, with force and arms, at, &c. aforesaid, the dwelling-house of
º one J. S. there situate, feloniously did break and enter, (no person in the same
dwellin g
dwelling-house then and there being,) and one pair of gloves and one pair of
e

house in th

::::::: no pincers, of the goods and chattels of the said J. S. of the value of five shil
ergon toe

!...in, lings of lawful money of Great Britain, and also a certain sum of money (s),

*ins to wit, the sum of five *shillings and sixpence, of the monies, goods, and chat
tº: of tels of one J. S of the value of five shillings, of like lawful money, in the
[•986 J same dwelling-house then and there being found, then and there feloniously
did steal, take, and carry away, against the form of the statute (t), &c. against

the peace, &c. [Second count laying the property stolen to belong to another
person.]
For a capital felony,

-

-

That S. D., late of, &c. on, &c. with force and arms, at, &c. aforesaid,
º: one cloth coat, of the value of fifteen shillings, and one cloth waistcoat, of the
house, &c.

. º: Mº'.

(o) See last precedent and notes.

† W.3
(p) This indictment was settled by an eminent
23. s. 1 (u). Crº lawyer.
-

(q) See other

(r) Or “afternoon,” &c. according to the fact.

(s) Or “and 13 pieces of the current gold coin
Cro. C. C. 7th edit. of this realm called guineas, of the value of 13l.
Burn, J. Larceny, XI. 2 13s. of the monies of the said J. S. in the same

Fº

237, 8th ed. 91.

Leach, 567.2 East, 639. As to the offence, see
ante, 639. The indictment, to oust the offender of
clergy, must pursue the language of the statute. It
must, therefore, be laid in the indictment and proved
in evidence that no person was within the house at
the time the larceny was committed, 2 East P. C.

dwelling-house, then and there feloniously,” &c.
, (t) See ante, 984 a, note (n). This conclusion
is not necessary, but will not prejudice.
(u). See other precedents, Cro. C. C., 446.
Stark. 468. Burn, J. Larceny, XI. As to the oſ
fence, see ante, 939, 40.
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PARTICULAR PLACES.

value of ten shillings, of the goods and chattels of one J. B. in the shop (w) of
him the said J. B. then and there being found, then and there privately and

feloniously did steal, take, and carry away, against the form of the statute,

&c. (z) and against the peace, &c.

That A. O. late of, &c. on, &c. at the hour of —in the afternoon of the º,

• *-- we s- = }

same
day,
withB.force
andofarms,
at, &c.
theindwelling-house
of in
onethe
A. peace
J. there
a*
situate,
(one
J. wife
the said
A. J.,
the same house,
of ºfony,
breaking in

God and ofour said lord the king then being), feloniously did break and enter, the
..."
day
and one silver spoon, of the value of
, of the goods and chattels of him ...
the said A. J. then there feloniously did steal, take, and carry away, and her therein, an
the said B. J. then and there being in the said dwelling-house, then and there º

in bodily fear and danger of her life, feloniously did put (z), against the form
of the statute, and against the peace, &c.
That A. B. late of, &c. laborer, on the

day of

, in the

On 3 W. &

year M. c. 9, for a

of the reign of, &c. with force and arms, at, &c., aforesaid, one silver tea-pot,

capital felo

ny in steal

of the value of forty shillings, *of the goods and chattels of one E. H., in the

ing in a

dwelling-house of her the said E. H. there situate, then and there found and i.
being, feloniously did steal, take, and carry away, and her the said E. H. then ºr in
and there being in the said dwelling-house, did then and there put in bodily owner being

ºut
And the jurors, &c. do further present, that the said A. B., on the said, &c. .”
fear of her life, against the peace, &c. and against the form of the statute, &c.

with force and arms, at, &c. aforesaid, feloniously did comfort, aid, abet, as-t "987 J
sist, counsel, hire, and command certain persons, to wit, one J. M. and divers
other persons, to the jurors aforesaid at present unknown, feloniously to take
away one silver tea-pot, of the goods and chattels of the said E. H., then and
count
there being found in the dwelling-house of the said E. H. there situate, and First
as principal,
also to put in bodily fear of her life, her the said E. H., then and there being
in the said dwelling-house, and which said last-mentioned goods and chattels second
being of the value aforesaid, in the said dwelling-house, they the said J. M., in the
and the said other persons at present unknown to the jurors aforesaid, in pur- º
suance of such the said comforting, aiding, abetting, counselling, hiring, and procurer.
commanding of the said A. B. feloniously did then and there take away, and
her the said E. H., then and there being in the said dwelling-house, did then
and there put in bodily fear of her life, against the peace, &c. and against the
form of the statute, &c.
(w) If the stealing be from a coach-house, ware
house, or stable, say “in the coach-house,” &c.

ac

cording to the fact.

(z) See ante, 984 a note (n).

671.

(a) See other precedents, 4 Wentw. 52. Stark.
469. 2 Leach, 671. As to the offence, see ante,
941 a, no breaking is necessary under this clause,

(y) See a similar precedent, Burn, J. Larceny, as no putting in fear is requisite on the other. But
the indictment must expressly allege a putting in
fear by the prisoner, and it will not suffice to pur

XI. Stark. 469. As to the offence, &c. see ante,
984 a n. (n).
(z). This does not appear to be requisite when
there is breaking, as that completes the robbery;
but, in order to oust the offender of clergy, it is ne

sue the words of the statute, and state that the de

ſendant stole the goods in the dwelling of the own
er, he being therein and put in fear, 2 Leach, 671.
cessary to allege a breaking and an actual larceny, The defendant may, however, on such a defective
some person being in the house at the time.
be convicted of simple larceny,? Leach,
Hale, 522. 2 Hale, 354. East P. C. 654, 2 Leach, 71.

ºmen,

987

2. #.

INDICTMENTs for LARCENY, AGAINST [Chap. XV.
That H. F. late of the parish of Berkhamstead St. Mary, otherwise North

ing copper church, in the county of Hertford, laborer, on the 25th day of October, in the

iº. fifty-ninth year of the reign, &c. with force and arms, at the parish aforesaid,

lº in the county aforesaid, one bag, of the value of one penny, one hundred
ºins pieces of the current copper coin of this realm called half pence, of the value
therein,

of four shillings and two pence, and one hundred other pieces of the current

*..

copper coin of this realin called pence, of the value of eight shillings and four
pence, of the goods, chattels, and monies of J. T., in the dwelling-house of
him the said J. T. there situate, then and there being found (one J. T. then
and there being in the said dwelling-house, and being then and there put in
fear by the said H. F. on that occasion) in the same dwelling-house, then and
there feloniously did steal, take, and carry away, against the peace, &c. and
against the form, &c.

For a capi:

Middlesex, (to wit.) That A. B. late of, &c. and C. D. late of, &c. on,

#: &c. with force and arms, at, &c. aforesaid, one silver cup, of the value of six
**") pounds, of the goods and chattels of the parishioners of the said parish, (in
the custody of E. F. and G. H., then churchwardens of the same parish in
the church of the parish aforesaid, then and there being found, then and there
feloniously and sacrilegiously did steal, take, and carry away, against the form
of the statute, &c. and against the peace, &c.
For felony

**ś.

That A. B. late of, &c. on, &c. with force and arms, at, &c. aforesaid,
twenty pounds weight of Indigo, of the value of fifty "shillings, of the goods,

i... wares, and merchandize (or, “goods and chattels") of C. D. and E. F., then

:...'. on and there being in a certain ship on the navigable river of Thames, and then
º and
there
thereinfeloniously
steal,
and carry
away,
against
thefound,
form then
of theand
statute
such casedid
made
andtake,
provided,
and against

:a

•river
(c).
ri

-

-

-

-

the peace, &c.

º;

(b) See precedent, Cro. C. A. 178. Cro. C. C. the property of the parishioners at
271.
he indict
435. 2 Stark. 472. Cald. 402; and see ante, 941 As to the offence, see ante, 941 a.
a, and see post, 1102, for sacrilegious burglary, for ment lays the property in the parishioners, in the
-

sacrilege or robbery in a church, and fºr taking

custody of the then church-wardens, which appears
to be correct, 1 Hale, 512. 3 Campb. 264, 5. It
might, however, with equal propriety, be laid in the
rector, 2 East P. C.651. in other respects, the aver

away two communion cups, two copes of black vel
vet, and three surplices, West, 197, it concludes
contra formam, &c, and avers the offender to be a
and not in holy orders, it is framed on the ments are similar to those in an indictment for lar
Hen. 8, whereby clergy is taken from all persons ceny at common law.
not actually in
orders. A similar indictment
(c) See precedents, Cro. C. C.444. Stark. 477.
for robbing a church of several articles, West, 236. See the statute recited, and as to the offence, ant
Indictment for robbing a church in the night time, 939. An averment that the offence was commit
stating the offence to be burglariously, but not on the navigable river Thames, is not supported by

#.

i.

stating it to be sacrilegiously, and not concluding
contrary to the form of the statute, see West, 196.
See also an indictment for robbing a church merely,
without noticing it as sacrilege, burglary, or felony,
but only stealing goods from thence, Nº. to be

evidence that it was committed on the banks of one
of its creeks, for though the offence was within the
act, it should be described in the appropriate words
of the act, Leach,317. 2 East P. C.647. For in
dictments for piratically stealing, see post, 1130.
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INDICTMENTS FOR L RCENY, FROM THE PERSON.

That A. B. late of, &c. on, &c. with force and arms, at, &c. aforesaid, one felony,
ºf ºng”
on
silver watch with a silver chain, of the value of four pounds, of the goods and 48 G, 3.e.
129, for
chattels of one C. D. from the person of the said C. D., then and there felo stealing
from the

niously did steal, take, and carry away, against the form, &c. and against the
peace, &c.

person (d).

INDICTMENTS FOR LARCENY,
GENERAL FORMS AGAINST RECEIVERS OF
STOLEN GOODS.
For receiv

|To the end of the indictment, ante 959 a, against the principal, and then ing stolen
as follows.] And the jurors aforesaid, upon their oath aforesaid, do further flººd.
part thereof,
present, that F. M. late of, &c. laborer, afterwards, to wit, on, &c. with force ºn.3c.W.
&
9. s.
and arms, at, &c. aforesaid, the goods and chattels aforesaid, (or, “one silver * (e).
watch, being parcel of the goods and chattels aforesaid”) so as aforesaid fe
loniously stolen, taken, and carried away, feloniously did receive and have, he
the said F. M., then and there well knowing (f) the said goods and chat
tels (g) to have been feloniously stolen, taken, and carried away as afore
said, against the form of the statute in such case made and provided, and
against the peace of our said lord the king, his crown and dignity.
Middlesex, (to wit).

The jurors of our lord the king, upon their oath

present, that the delivery of the gaol of our lord the king of his county of Sur

Against an
accessary

for receiving:
stolen goods

rey, holden at Kingston-upon-Thames, in and for the county aforesaid, on, in one coun
ty, where
&c. before William Earl of Mansfield, lord chief justice of our lord the king, principal
was con
assigned to hold pleas in the court of our said lord the king, before the king victed on
another in
himself, and Sir William Henry Ashurst, knight, one other of the justices of our dictment
said lord the king, assigned to hold pleas in the court of our said lord the king (i).

before the king himself, then justices of our said lord the king, assigned to de
liver the said gaol of the prisoners therein being, M. T. late of, &c. laborer, was
-

(d) See similar precedents, Cro. C. C. 246. against accessaries in general, ante, vol. ii. 5, and

Burn, J. Larceny. Stark,473. As the act on which

the law of accessaries, vol. i. 261 to 267. See in

this indictment is founded, repeals the 8 Eliz. c. 4, dictments against receivers of lead, post, 989, and
by which privately stealing from the person was indictments against accessarics before the fact, or
made capital, it is unnecessary to give any prece by harboring i. principal felon, ante, vol. ii. 5, 6.
dents on that statute, see ante, 942. The indict
(f) This is a sufficient allegation of knowledge,
ment need not negative the force or fear necessary 2 Stra. 904. Com. Dig. Indictment, G. 6. Ante,
to constitute robbery, and if it do not, though it 959.

(g) If the defendant only received a part of the
may appear that there was such force or fear, the
punishment imposed by the 48 Geo.3 may be in goods stolen, here insert “last-mentioned.”
(h) See a similar precedent, Cro. C. C. 49.
flicted, 2 Leach, C. C. 1046. Russ. & Ry. C. C.
Stark. 482. This indictment is ſounded on the 2
174; S. C. Russ. & Ry. C. C. 321, S. P.
(e) See a similar precedent, 1 Leach, 109. & 3 Edw. 4. c. 24. If the defendant received only
Stark.482. As to the oft. indictment, evidence, part of the goods, observe, as in the last precedent,
&c. sco ante, 950 a to 959'a. See indictments and notes.
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indictMENTs for LARCENY, Against [Chap. XV.
duly convicted (i), for that he the said M. T. on, &c. with force and arms, at,
&c. (k) seventeen yards of linen cloth, of the value of thirty shillings, of the

[*989

goods and chattels of one T. W. then and there being found, feloniously did
steal, take, and carry away, against the peace of our said lord the king, his
crown and dignity, as by "the record thereof remaining filed in the said court
of gaol delivery, may more fully and at large appear. And the jurors afore
said, upon their oath aforesaid do further present, that J. C. late of, &c. labor

er, afterwards, to wit, on the said, &c. with force and arms, at the parish of
St. Martin in the Fields, in the county of Middlesex afore said, the goods and
chattels aforesaid, so as aforesaid ſeloniously stolen, taken, and carried away,
feloniously did receive and have, (the said J. C. then and there well knowing
the aforesaid goods and chattels to have been feloniously stolen, taken, and
carried away,) against the form of the statute in that case made and provided,

and against the peace of our said lord the king, his crown and dignity.
For a mis
demeanor in

Middlesex. The jurors of our lord the king, upon their oath present, that
J. D. late of the parish of St. Leonard, Shoreditch, in the county of Middle
sex, laborer, and M. his wife, being persons of evil name and fame, and of
, where
the chief
dishonest conversation, and common buyers and receivers of stolen goods,
felon was
on
the fifth day of June, in the twenty-second year of the reign of our sove
known, or
unknown, on reign lord George the Third, king of Great Britain, &c. with force and arms,
22 Geo. 2. c.
58 (l).
at the parish aforesaid, in the county aforesaid, one silver tankard, of the value
of six pounds, of the goods and chattels of one S. M., by one E. F. (or, “by
a certain evil-disposed person, to the jurors aforesaid yet unknown,”) then
lately before feloniously stolen, of the said E. F., (or, “of the same evil-dis.
posed person,”) unlawfully, unjustly, and for the sake of wicked gain, did re
ceive and have, they the said J. D. and M. his wife, then and there well
knowing, and each of them well knowing the said goods and chattels to have
been feloniously stolen, taken, and carried away as aforesaid,) to the great
damage of the said S. M., against the form of the statute in that case made
receiving
stolen goods,
as accessa

and provided, and against the peace of our said lord the king, his crown and
dignity.
Against the
receiver of
stolen lead.

[As in the precedent, ante, 972, to the end, and then as follows.] And the
jurors, &c. do further present, that E. F. late of, &c. laborer, afterwards, to

[*990 J wit, on the said, &c. with *force and arms (m), at, &c. aforesaid, the said
sixty pounds weight of lead, so as aforesaid feloniously stolen, taken, and
carried away, feloniously did receive, (he the said E. F. then and there well
knowing the said sixty pounds weight of lead to have been feloniously stolen,)
against the form of the statute, &c. and against the peace, &c.

[...º. )

*London. The jurors for our said lord the king, upon their oath present,

or re
ceiving

(i) It is not necessary to show that the princi(1) See similar precedents, Hand's Prac. 467.
pal was attainted, East P. C. 782. Ante, 959.
Cro. C. c. 48. Stark. 458. As to the offence, in
(k) A question has been made, whether the in- dictment, and evidence, see ante, 959 to 959.
dictment ought not expressly to aver the commis(m) The words “force and arms,” are inserted
sion of the i. in the first county, see ante, vol. in some precedents, Cro. C. C. 7th ed. 460; but
i. 274. 9 Co. 1 [4. 2 Stark. 458, n.d. id, vol. i. omitted in others, see Starkie, 454.
157, 130.

Chap. XV.]

RECEIVERS

OF

991

STOLEN GOODS.

stolen lead,
that S. C. late of London, widow, and A. J. late of the same, yeoman, being knowing
it
to
common buyers and receivers of stolen lead, iron, bell metal, and other things, onbethestolen,
29
on the second day of March, in the twenty-first year of the reign of our sove Geo. 2. c.
30, s. 1,
reign lord George the Third, king of Great Britain, &c. with force and arms, for a mis
lemeanor
at London, that is to say, at the parish of Allhallows upon the wall, in the before
the
conviction
ward of Broad Street, in L. aforesaid, unlawfully and unjustly did buy and re
of the prin
ceive, and each of them did buy and receive, two pounds and one half pound ipal felon
c

weight of bell metal, of the value of seventeen pence, and thirty-two pounds"):
First
weight of lead, of the value of four shillings, of the goods and chattels of count,
for
one J. D., then lately before feloniously stolen, taken, and carried away by ,eceiving,
&c. gener
one G. B., and by one T. H., they the said S. and A. and each of them, then ally.
and there well knowing the same to be stolen and unlawfully come by, against
the form of the statute, &c. and against the peace, &c. And the jurors, &c. Second
ount, for
c

do further present, that the said S. C. and A. J. afterwards, to wit, on the

receiving,

&c. under

same day and year aforesaid, with force and arms, at, &c. aforesaid, unlaw value, &c.
fully and unjustly, in a clandestine manner, at under rates, prices, and values,
did buy and receive, and each of them did buy and receive, from the aforesaid
G. B. and T. H. other two pounds and one-half pound weight of bell metal,
of the value of ten-pence, and other thirty-two pounds weight of lead, of the
value of four shillings, of the goods and chattels of the aforesaid J. D. there
lately before feloniously stolen, taken, and carried away, by certain ill-dispos
ed persons, to the jurors aforesaid as yet unknown, they the said S. C. and A.
J., and "each of them then and there well knowing the same to have been [*992 )
stolen, and unlawfully come by, against the form, &c. and against the peace,
&c.

—sº

INDICTMENTS FOR SOLICITATIONS TO STEAL AND
EMBEZZI.E.

Indictment
That A. B. late of, &c. on, &c. at, &c. aforesaid, did falsely, wickedly, for
solicit

and unlawfully, solicit and incite one J. D. a servant of J. P. late of, & c. to

take, embezzle, and steal a quantity of twist, of the value of three shillings,

ing a ser
want to

embezzle
his master's

(n) See other precedents, Cro. C. C. 7th edit. such thefts, frequently escape the punishment which goods (o).
457. 8th edit. 250. Stark. 459, and see the Haw so mischievous an offence demands, it is therefore
affecting receivers, at large, and the requisites of enacted, that if any person or pers as shall counsel,
indictments against them, ante, vol. i. 927. See hire, procure, or command any other person or per
the precedents against the principal felon, ante,959 sons to commit any larceny whatsoever, of the de
a. &c.

gree of grand larceny, then, and in every such

(o) See other precedents, Cro. C. C. 455. 2 case, if the person or persons so counselling, hiring,
procuring, or commanding as aforesaid, shall be
convicted of felony, and shall be entitled to the
benefit of clergy, and by the laws now in force, shall

East Rep. 5. Stark. 639. 4 Harg. St. Tr. 759,
760. Rep; temp. Hardw. 372. Cald. 897, 402, 3.
8 East, 141,465. Ld. Raym. 1116. 4 Burr. 2494.
3 Wils. 186. , 1 Wils. 139. See ante, 235,317, 18,
as to solicitations in general. By stat. 3 Geo. 4.
c. 38. s. 3, after reciting “And whereas children,
servants, and others are often induced to commit

thefts by the persuasion, instigation, or commands
of wicked and evil-disposed persons, who not being
present aiding and assisting in the commission of
Wol. III.

52

be liable to be fined and imprisoned for any.term
not exceeding one year only, he, she, or they, in
stead of being so fined and imprisoned as aforesaid,
may, at the discretion of the court,by or before which
any such offender shall be convicted, be ordered
and adjudged to be transported beyond the seas
for the term of seven years; or to i. imprisoned

*993

INDICTMENTs for solicitations.

[Chap. XV.

of the goods and chattels "of his master the said J. P., to the great damage,
&c. to the evil example, &c. and against the peace, &c.
For entic

ing an ap
prentice to
embezzle
his master's

goods

That J. B. late of, &c. on, &c. at, &c. aforesaid, falsely, subtly, and un
lawfully did solicit, incite, and persuade one J. N., an apprentice to W. K.,
of the same parish and county, baker, secretly and clandestinely to take and
embezzle divers goods and chattels of the said W. K., and to give and deliver
such goods and chattels to him the said J. B. And that the said J. B. aſter
wards, to wit, on the said, &c. at, &c. aforesaid, three bushels of flour, of the

value of fifteen shillings, of the goods and chattels of the said W. K. by the
said J. N. then lately before, on the same day and year aforesaid, by the soli
citation, incitement, procurement, and persuasion of the said J. B. taken and
embezzled, then and there falsely, knowingly, subtly, and unlawfully did re
•ceive, obtain, and have, of and from the said J. N., to the great damage of
the said W. K., to the evil example, &c. and against the peace, &c.
-Q-

[*994 )

*INDICTMENTS FOR CHEATS AND FRAUDS.

PRELIMINARY Notes. (p).
Offence at Common Law.
Offence of

Whatever doubts might have been entertained from the confusion of the

cheating
and fraud

earlier cases, it seems now to be settled, that at common law, no mere fraud,

at common

law.

not amounting to felony, is an indictable offence, unless it affects the public(A).
Hawkins, indeed, defines this offence to consist “in defrauding or endeavor
ing to defraud another of his known right by means of some artful device,”
Hawk. b. 1. c. 71. s. 1, which would include a variety of these injuries, of
which an action on the case for damages in now the invariable mode of obtain
ing redress. But where a brewer was indicted for fraudulently delivering a
less quantity of beer to a purchaser for a larger, Lord Mansfield observed, that
“an offence, to be indictable, must be such an one as affects the public,” and
he instanced the use of false weights and measures in the general course of
dealing—fraud by means of false tokens—and conspiracy to cheat, which is,
only, or to be imprisoned and kept to hard labor in therefore, unnecessary to aver in the indictment,
the common gaol house of correction, or penitenti
ary-house, for any term not exceeding three years.”
At common law, it is a misdemeanor to incite ano
ther to the commission of any indictable offence,
though the solicitation does not succeed, 2 East

that the persuasions were successful. But quarre
iſ the indictment should not charge that the defen
dant solicited the third person “feloniously,” &c.

(p) Hawk. b. 1. c. 71. Burn, J. Cheat. Wil

liams J. False Pretences.
Rep. 5. See Russ. & Ry. C. C. 107, notes. It is, [2 Russell, 285–298.)
(A

Bac. Abr. Fraud, E.

[People v. Babcock, 7 Johns, R. 201; People v. Johnson, 12 Johns. R. 292; People v. Miller,
ns. R. 371; People v. Stone, 9 Wendell, 182: Lambert v. People, 9 Cowen, 578. But where
a man induces another by false representations and false reading to sign his name to a note for a diffe
rent amount from that agreed upon, it has been held to be a cheat, for which he may be indicted, Hill v.
State, 1 Yerger, 76.]
14 Jo
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in itself, a substantive crime, 2 Burr. 1125. 1 Bla. Rep. 273, S. C. In this 2.
case also, the whole court held unanimously, that no indictment would lie for law.
the offence proved on the defendant. The same principles were subsequent
ly laid down by Mr. Justice Buller, 3 T. R. 104. Where it was ruled, that
if a person sell by false weights, though only to one person, it is an indictable
offence, but if, without false weights, he sells to many persons a less quantity
than he pretends to sell, it is not indictable. So where a miller converted to
his own use corn sent to him to grind, it was decided that no indictment would
lie against him, but the proper remedy was by action of trover, 2 Stra. 793.
sed vide 1 Sess. Cas. 217. Nor will the case be altered, though the fraud is
backed by a false assertion, as a declaration that the bad measure is correct,
or that a commodity is of a different quality from that which in reality it pos
sesses.

And in a recent case, it was held not indictable, for a miller receiv

ing good barley to grind at his mill, to deliver a musty and unwholesome
mixture of oat and barley meal, different from the produce of the bar
ley, 4 M. & S. 214 (A). Nor will an indictment lie against a person who
contracted with a guardian of the poor, for delivering bread short of weight,
MS. Ante, vol. ii. 556. And an indictment does not lie for a deceitful mis
representation and warranty of a horse, unless there be a conspiracy, 1 Stark.
C. N. P. 402. So if a party professes to sell an interest in property, and re
ceives the purchase-money, the vendee taking the usual covenant for title, and
it turns out that the vendor had in fact previously sold his interest in the prop
erty to a third person, this is not sufficient to sustain an indictment for obtain
ing money under false pretences, 1 Carr. N. P. Rep. 661. Or if a man de
mand a debt in the name of another, producing no voucher to support his
claim, 1 Salk. 379. 1 East Rep. 185, or if a person obtain goods from a
tradesman by pretending to be sent by a customer, 2 Stra. 866. And it has
even been holden that, at common law, no indictment will lie for giving a

check in payment on a banker with whom the "party has no effects, 2 Leach, [*995 J
647.

6 T. R. 565, sed vide 3 Campb. 370, contra. The cases in which

fraud is indictable at common law, seem confined to the use of false weights
and measures—the selling goods with counterfeit marks—playing with false
dice—and frauds affecting the course of justice, and immediately injuring the
interests of the public or the crown. Forgery and conspiracy are distinct of.
fences—the former rendered capital in a variety of cases by statute—and the
latter resting on principles with which fraud is only incidentally connected, see
post, 1022, 1138.
The first three of the above class of cases, seem to come under the de

nomination of false tokens, often used in the old authorities. They seem to
depend on the principle that they betoken a general intent to defraud, and sup
port the rule laid down, that the injury must be to the public (B). Thus the
selling wrought gold under the sterling alloy is not an indictable offence—it is
but a single act—and is not accomplished by any means which show a general
system of fraud, Cowp. 323. Where, on the other hand, there is a counter
(A) [See Commonwealth v. James, 1 Pick. R. 375.]
(B) People v. Stone, 9 Wendell, 182.]

995

1N DICTMENTS

[Chap. XV.

FOR CHEATS

º feit mark put on goods, to make those of an inferior seem to be of higher
Law.

quality, the offender may be indicted, Trem. P. C. 103, 6 (A). Selling by
false measure is an indictable offence; selling under measure is ground only
for a civil action, Cowp. 324. Ante, 556. The selling of bad wine, pretend
ing it to be good, has been holden indictable, 2 Ld. Raym. 1179; but Lord
Ellenborough has suggested that this was a case of conspiracy, or is only to
be supported on the ground, that the wine sold was unwholesome for man, 6
East, 133. 4 M. & S. 2:20; and see ante, 556. Using false dice is an in
dictable offence at common law (B), as a common gamester is a public nui
sance, 2 Rol. Abr. 78. Cro. Jac. 497. Ante, 681; and the legislature
have, by 16 Car. 2. c. 7, and 9 Ann. c. 14, further punished it with pecuniary
forfeiture. See ante, 681. Cheating at a race is indictable at common law,
6 Mod.42. If a minor go about town, and pretending to be of age, defraud
a great many persons by taking credit for considerable quantities of goods,
and then insist on his non-age, he may be indicted as a common cheat, Barl.
100. And all frauds affecting public justice or the crown, are regarded as
criminal. Thus, personating bail, and pretending to be an object of relief at a

public asylum, are indictable offences. The former is, by 4 W.& M. c. 4.
s. 4, made a clergyable felony. So if the captain and purser of a man of war
deliver to the commissioners for victualling the navy a false bill of exchange,
false accounts, certificates and vouchers, they may be indicted for an offence
against the interest of the public service, 4 East Rep. 171, 2. Where a per
son falsely pretending he had power to discharge soldiers, took money of a
soldier to discharge him, he was held indictable, 1 Latch, 202. The sup

plying prisoners of war with unwholesome food on a contract is criminal, be
ing as we have already seen an offence against the public health, 6 East, 133,
6. Ante, 556. It seems also, that an indictment will lie against a clergyman
for embezzling and misapplying money collected on a brief for the relief of
sufferers by fire, 1 Bła. Rep. 443, sed quarre. And if an apprentice enlist in
order to obtain the bounty money, knowing that he must be discharged as in

competent to serve, he is guilty of a misdemeanor at common law, 1 Leach,
174. On the trial for this offence, the indenture must be proved by one of

the subscribing witnesses, id. ibid. [See 1 Haw, Dig. 722, 783, 784.]
----e690 “.
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of
cnealing

The common law being inadequate to the punishment of many cases of
and raid by highly injurious fraud, it was provided by the 33 Hen. S. c. 1 (C), after recit

“

ing “that many light and evil-disposed persons, not minding to get their liv
(A) [It is an indictable offence in a public officer to impose false marks on the stores

rovided for

the army of the United States, whereby the public is injured. Respublica v. M'Dowell, 1 Dall, 47.]
(B) [Respublica v. Teischer, 1 Dall. 338
(C) [The stat. 33 Hen. 8. c. 1. has been considered a part of the common law of Massachusetts.
Commonwealth v. Warren, 6 Mass. R. 72. It would scem otherwise in Pennsylvania. See Respub
lica v. Powell, 1 Dall. 47.]
-
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ings by truth, according to the laws of this realm, but compassing and devising
daily how they may unlawfully get into their hands and possession, goods,
chattels, and jewels of other persons, for the maintenance of their unthrifty liv
ing, and also knowing, that if they come to any of the same goods, chattels,
and jewels by stealth, that then they, being thereof lawfully convicted accord
ing to the laws of this realm, shall die, therefore, have now of late falsely and
deceitfully contrived, devised, and imagined privy tokens and counterfeit letters
in other men's names, under divers persons, their special friends and acquain
tances, for the obtaining of money, goods, chattels, and jewels of the same
persons, their friends and acquaintances; by color whereof the said light and
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statute.

evil-disposed persons have deceitfully and unlawfully obtained and gotten great
substance of money, &c. into their hands and possession, contrary to right and
conscience,” enacts “that if any person falsely and deceitfully obtain or get
into his hands or possession any money, goods, chattels, jewels, or other things
of any other person, by color and means of any such false token or counterfeit
letter, made in any other man's name as is aforesaid, that then every person
so offending, and being thereof lawfully convicted, by witnesses taken before
the Lord Chancellor of England, for the time being, or by examination of wit
nesses, or confession taken in the Star Chamber at Westminster, before the
king's most honorable council, or before the justices of assize in their circuits

for the time being, or before the justices of peace, within any part of the king's
dominions in their general sessions, or by action in any of the king's courts of
record, shall have and suffer such correction and punishment, by imprison

ment of his body, setting upon the pillory, (abolished by 56 Geo. 3. c. 138,)
or otherwise, by any corporal pain, (except pain of death) as shall be unto
him limited, adjudged, or appointed by the person before whom he shall be so
convicted of the said offences, or of any of them.”

The effect of this statute

seems to be, to make a fraud on an individual by means of privy tokens, a
misdemeanor (A), whereas, to make it so at common law, we have seen, that
the deceit must affect the public interests. And therefore, where it is said that
this act created no new offences but "only enhanced the punishment of such as | *997 |

previously existed, it must be understood of “counterfeit letters,” which were
always indictable as forgeries, 2 Ld. Raym. 1466. Some difficulty has arisen
as to what shall be considered as a token. It is clearly not a mere affirma

tion or promise, but must be something real and visible—as a ring, a key, or a
writing. And even a writing would not suffice, except it was in the name of
another, or so framed as to afford more credit than the mere assertion of the

party defrauding, 2 East P. C. 689. It does not extend to cases where a
man procures goods on his own account, with intent to steal them, id. ibid.
So letters declaring a falsehood with intent to defraud are not privy tokens
within the statute, 2 Burr. 1128. And we have seen, that at common law, it
was holden, that the obtaining of property, by giving a check on a banker,
where the party had no account, is not an indictable fraud, 6 T. R. 565. But,
the reverse has been recently holden on a case precisely similar, on the stat
ute 30 Geo. 2. c. 24. 3 Campb. 370 (B).

'i.

(A) [See People v. Stone, 9 Wendell,
(B) [See Communwcalth v. Wilgus, 4 Pick. R. 177.]
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To supply the defects of 33 Hen. S. which we have seen would not apply
to any verbal representation, the 30 Geo. 2. c. 24. s. 1 (A), enacts “That
all persons who knowingly and designedly, by false pretence or pretences, shall
obtain from any person or persons, money, goods, wares, or merchandizes,
with intent to cheat or defraud any person or persons of the same, shall be
deemed offenders against law and the public peace, and the court before
whom such offenders shall be tried shall, on conviction, order them to be fined

and imprisoned, or to be put in the pillory, (abolished by 56 Geo. 3. c. 138)
or publicly whipped, or to be transported for seven years, as the court shall
think fit.” The second section empowers any justices of the peace to bail or
commit a person accused before them till the next sessions or assizes, and
to bind over the witnesses to prosecute in such sum as they may think rea

sonable, not less than double the value of the property if it exceed twenty
pounds. The 20th section provides that no certiorari shall be allowed to re
move any indictments under this statute. The term “false pretences” used in
this act is very general; it includes every expression used in 33 Hen. S. and
further includes every extortion of money or goods with an intent to defraud,
3 T. R. 103; and therefore, it will not avail the defendants that the pretence
consists in a false representation of something to take place at a future time,
as that a bet had been laid that a certain pedestrian feat would be performed,
I •998 ) for it is equally within the intention of the statute, 3 T. R. 9S. *So if a man
be authorized to inspect and pay a number of journeymen, and to draw on
the clerk of the masters for the amount of the sums earned, and he delivers
in a false account, and draws on the clerk for the amount in such false ac

count, he will be guilty under the statute; as he would never have obtained
Athe credit, unless he had delivered his fictitious estimate, 2 East P. C. 830.

And if a carrier obtains money by pretending to have delivered goods and to
have lost the receipt given him by the person to whom they were directed, he
may be indicted for the statutable offence, 2 East Rep. 30. So if a person
procuring a tradesman to sell him goods as for ready money, direct him to
send his servant with them to his lodgings, and then deliver fabricated bills in

payment, retaining the goods, though he cannot be prosecuted for felony in
stealing them, he may be found guilty of obtaining them by false pretences,
2 Leach, 614. It seems, that obtaining money from the county treasurer by
a forged order, purporting to be signed by a magistrate, for payment of ex

penses of conveying vagrants, is an offence within the act, 1 Burn, J. 24th
edit. 591. Russ. & Ry. C. C. 317. 1 Stark. C. N. P. 396. S. C. A
mere pretence that the party would do an act which he did not mean to do (as
a pretence to pay for goods on delivery,) is not a false pretence within the act,

Russ. & Ry. C. C. 461. The King v. Clifford, K. B. 1824. S. C. The
pretence must be for the purpose only of obtaining the property, and in a late
case it was held that a pretence to a parish officer, as an excuse for not work
ing, that the party had not clothes, when he really had, though it induced the

officer to give him clothes, was not obtaining goods by false pretences within
(A) [Both of these statutes have been adopted into the revised statutes of New York; l. Rev. St.
410; 2 Rev. St. 677; 9 Wendell, 188: People v. Genung, 11 Wendell, 20. The statute of Massachu
setts, 1815. c. 136, is a transcript of 30 Goo. 2. c. 24, Commonwealth v. Wilgus, 4 Pick. R. 177.]
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the act, Russ. & Ry. C. C. 504. There may be a sufficient false pretence orºc
within the statute, by the acts and conduct of the party, without any verbal statute.
misrepresentations; and, therefore, it has been held that where the prisoner
obtained money from the keeper of a post-office, by assuming to be the per
son mentioned in a money order, which he presented for payment, though he
made no false declaration or assertion in order to obtain the money, it was a
false pretence within the act, Russ. & Ry. C. C. 81; and it has been also
held that the fact of uttering a counterfeit note as a genuine one, is tanta
mount to a representation that it was one, Russ. & Ry. C. C. 127. Law.
rence, J. diss. It has been questioned whether an attempt to obtain money
by a false pretence is indictable, Russ. & Ry. C. C. 107, notes. 1 Burn, J.
24th edit. 591. S. C. see 6 Fast, 464. We have already seen when a party
should be indicted for obtaining property under false pretences instead of for
a larceny, ante, 919 a.
-

The acts both of 33 Hen. 8, and 30 Geo. 2. are confined to money, goods,
and chattels, and do not, at least in words, extend to securities and choses in

action; and therefore the 52 Geo. 3. c. 64. extends the provisions of the lat
ter act to bonds, bills of exchange, bank notes, all securities and orders for
the payment of money, or the transfer of goods or any valuable thing whatso
ever. The summary, therefore, of the law on this subject seems to be, that
at common law, those cheats only were indictable which affected the public at

large; that the 33 Hen. 8. made all such frauds on individuals criminal as
were effected by privy tokens, and by which either money or goods were ob
tained ; that the 30 Geo. 2. c. 24. rendered indictable every kind of false pre

tence, by which money, goods, and chattels are obtained; and that the 52
Geo. 3 finally rendered every description of fraud by false pretences criminal,
whatever kind of valuable property the deception was intended to obtain (A).
There are some other statutes respecting particular persons and kinds of
property which have been for the most part noticed, as forming a species of
larceny. Among these are frauds by lodgers, manufacturers, servants of
public companies, persons employed in the post-office, and the embezzlement
of naval stores, or improperly having them in possession. Besides these, the
13 Eliz. c. 5. avoids all fraudulent deeds, conveyances, &c. intended to de

fraud creditors, and punishes them with the forfeiture of one year's profit of
the alienated lands and imprisonment for half a year. And the 27 Eliz. c. 4.
makes the same provision for all cases in which the intent is to defraud pur
chasers. The offence of cheating with dice, &c. under 9 Ann. c. 14. s. 5.
has been already considered as an offence against public police, ante, 677, 8;
(A) [See also,7 & 8 Geo. 4. c. 49. § 53, post, Addendalxiii; Roscoe's Dig. Cr. Ev. 361. The stat

utes of New York upon this head extend to every case, where a party has obtained money or goods by
falsely representing himself to be in a situation, in which he is not, or by falsely representing any occur.
rence that had not happened, to which persons of ordinary caution m ght give credit. People v. Haynes,
11_Wendell, 566. See also l Wheeler's C. C. 466,467, per Colden, Mayor.
In an indictment under the statute for obtaining, by false pretences, the signature of a person to a
written instrument, it is not necessary to allege, that any loss or injury had accrued to the prosecutor.
People v. Genung, 11 Wendell, 20; 2 Rev. St. 677.
In an indictment for false tokens and swindling, the procuring of the goods is a material fact, and if
not stated with time and place, judgment will be arrested. State v. Bacon, 7 Wend. 219.]
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and as to the offence of personating bail, see post, 1081, personating seamen,
post, 1082, and other false personatings, id.
With respect to the venue the general rules relating thereto will be found in
vol. i. 177 to 202. In general the venue in an indictment on the 30 Geo. 2.
should be laid where the money was obtained, and not where the false pre
tences were used, 4 Barn. & Ald. 179.

Indictment.

*Several persons may be jointly indicted under any of the statutes of fraud
[*999 J and false pretences. And where the pretence is conveyed by words, spoken
by one defendant in the presence of others in concert with whom he is acting,
all of them may be included in one proceeding. One indictment may also in
clude several charges; so that the judgment on them would be similar, 3 T.
R. 98.

Both at common law, and on the 33 Hen. 8, it was necessary to set forth
the means or false tokens by which the fraud was effected, 2 Mod. 316. 2
Stra. 1127. And it has been repeatedly decided, that in all indictments on
30 Geo. 2. it is necessary to set forth the false pretences employed by the de
fendant as they will appear at the trial, 2 T. R. 581. 1 Campb. 495. . In
this statement it will be necessary to observe all possible accuracy; for where
it was alleged that the defendant said he had paid a sum of money into the
bank of England, and it was proved in evidence that he merely alleged “the
money has been paid to the bank,” the variance was holden fatal, 1 Campb.
494. But a basket is sufficiently described in the proceedings, under the

general term “parcel” I Campb. 212; and it does not seem necessary to de
scribe the false pretences with greater minuteness than that with which they
were presented to the mind of the party injured at the time the imposition was
practised upon him, 3 T. R. 102. The intent to cheat should be stated in
every material part of the indictment; and an indictment for presenting a
forged order to W. L. treasurer, &c. pretending it was genuine, and obtain
ing from W. L. under it, #4 10s. 6d. after charging that the prisoner, with in
tent to cheat, &c. the treasurer, presented the order, and that he, knowingly,
&c. pretended it was a genuine order, proceeded; “and so the jurors, &c.
say, that the prisoner, on, &c. did obtain the said sum of, &c.;” but the in
tent to cheat and defraud W. L. was not stated in this part of the indictment,

nor was the obtaining charged to have been effected knowingly and designed
ly, the indictment was held bad, 1 Stark. C. N. P. 396. Russ. & Ry. C. C.
317, S. C. The property which the defendant obtained should be stated ac
curately; and in a modern case an indictment was held bad, on the ground
that the instrument given in evidence was not, as stated, an order for payment
of money, Russ. & Ry. C. C. 106.

The owner of the property obtained by the false pretences should be stated
with accuracy. See, as to the statement of names of prosecutor, &c. in gen
eral, ante, vol. i. 211 to 216. By a recent act, the 6 Geo. 4. c. 56, it will
suffice to state, that the act was done with intent to defraud one or more of
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any partners, co-adventurers, trustees, commissioners, feoffees, governors or Indicr
- - -

-

Mºri Ts.

directors, or any one, by name or any body politic.

On general principles, it seems necessary, not only to set forth the circum
stances, so as to show on the record that the offence is such an one as the
legislature intended to punish, but also to describe it in the technical words
used in the provision. It has, however, been holden in an indictment on 33
Hen. 8, that it is not necessary expressly to allege that the fraud was effected
by means of a privy token, if that be a necessary inference from the facts
which specially appear, Cro. Car. 564. At the present day this seems doubt
ful. It is, however, certain, that on 30 Geo. 2, it is sufficient, after stating
the circumstances of the deceit, to aver, “by means of which said false pre
tences the defendant unlawfully, knowingly, and designedly obtained from the
party injured, the goods, &c. with intent to cheat him of the same,” and after
wards to negative the truth of the pretences employed, without any formal
allegation that they are false, 2 East's Rep. 30. But there must be an abso
lute negative of the truth of all the pretences employed; and it is not suffi
cient to charge that the defendant falsely pretended, &c. setting forth the
means used, and then to aver, that by means of such false pretences he ob
tained the property; but the absolute negative must be given to all the asser
tions of the party indicted, as in an assignment of perjury, 2 M. & S. 379 (A).
It is not necessary to aver that the defendant did knowingly and designedly
pretend, &c.; it is sufficient to aver, that he knowingly and designedly did
obtain the goods by means of false pretences, 3 Stark. C. N. P. 26.
The punishment of the defendant when convicted is prescribed "by the diſ- º:
ferent statutes creating the offence : it is at least as severe as in cases of sim- [*1000
ple larceny. In a late case, defendant was sentenced to transportation for
seven years, 3 Stark. C. N. P. 28. But when goods have been obtained by
mere fraud, the court have no power, as in case of felony, to award resti
tution to the owner, 2 Leach, 585. 5 T. R. 175.
-º-º-
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Essex, to wit. That J. H. late of, &c. on, &c. and from thence until the For selling

taking this inquisition, did use and exercise the trade and business of a shop-

:
and inea

(q) See general note, ante, 996 to 1000; and For selling beer in casks short ºf measure, 6 Went. sures (7).
see similar precedents, 6Wentw. 389. Stark. 492. 389. Indictments for selling goods with counters
(A) [In an indictment for obtaining goods by false pretences, all the false pretences relied on to sus
tain the indictment, and to convict the accused, must be specifically negatived; but to authorize a con
viction, it is not necessary to prove all the pretences laid in the indictment to be false, unless all are ma

ºrial,to cºnstitute the offence charged. People v. Haynes, 11 Wendell, 557. People v. Stone, 9
Wendell, 190. . It is not necessary to a conviction, that the pretences proved to be false, should be the
sole or only inducement to the credit or delivery of the property; it is sufficient, if without their influ
ence upon the mind of the party defrauded he would not have given the credit or parted with the pro
People v. Haynes, supra.] { See People v. Herrick, 13 Wend. 87; 14 Wend, 547; People
v. Gates, 13 wend. 511. §
Wol. III.
53

£".
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keeper, and during that time did deal in the buying and selling by weight of

Mºrents.

divers goods, wares, and merchandizes, to wit, at, &c. aforesaid; and that the
said J. H. being a person of wicked and depraved mind, and contriving and
fraudulently intending to cheat and defraud the subjects of our said lord the
king, whilst he used and exercised his said trade and business, to wit, on
the said, &c. and on divers other days and times between that day and the
day of taking this inquisition, at, &c. aforesaid, did knowingly, wilfully
and publicly keep in a certain shop there, wherein he the said J. H. did
so as aforesaid carry on his said trade, a certain false pair of scales for the
weighing of goods, wares, and merchandizes, by him sold in the way of his
said trade; which said scales were then and there, by artful and deceitful ways
and means, so made and constructed as to cause the goods, wares, and mer
chandizes weighed therein and sold thereby, to appear of greater weight than
the real and true weight by one-eighth part of such apparent weight; and that
the said J. H. on, &c. aforesaid, at, &c. aforesaid, (he the said J. H. then
and there knowing the said scales to be false, as aforesaid,) did knowingly,
willingly, and fraudulently sell and utter to one G. H. a subject of our said
lord the king, certain goods in the way of his said trade, to wit, a large quanti
ty of flour weighed in and by the said false scales, as and for fifty pounds weight
of flour, whereas in truth and in fact the weight of the said flour, so sold as
aforesaid, was short and deficient of the said weight of one hundred pounds
[*1001 | by *one eighth part of the said weight of one hundred pounds, to wit, at, &c.
aforesaid, to the great damage of the said G. H. to the evil example, &c. and
against the peace, &c.
For a mis
demeanor
at common

law for

defrauding
a person of
money by
counter

feiting the
post mark
on a piece
of paper
folded up
like a letter

(r).

That S. L. late of, &c. being an evil-disposed person, and devising and in
tending to deceive and defraud the liege subjects of our said lord the king of
their monies by color and pretext of the duties payable to our said lord the
king for postage and conveyance of letters on, &c. at, &c. aforesaid, in and
upon a certain piece of paper folded up and sealed in the form of a letter, di
rected to Mr. S. R. to be left at, &c. [set out the direction] and inclosing
another piece of paper, supposed to be a letter, directed for Mr. L. R. Lon
don, fraudulently and deceitfully did counterfeit and resemble, and cause to
be counterfeited and resembled, the impression of the mark or stamp used by
the deputy post-master of the city of Exeter, to mark letters sent by the post
from the city of Exeter to the city of London, to wit, the word “Exeter,” and
also the impression of the mark or stamp used by the post-master general at
the city of London, to stamp letters brought by the post from other post towns
to the said city of London, which said mark denotes the day and month, when
such letters are brought to the last-mentioned city; and that the said S. L. by
color of the said counterfeit impressions, and under pretence that he the said
feit marks, Trem. P. C. 103,6.

For selling coun on the ground of the injury to public health, 8 East,
terfeit Dutch guilders as real, Cro. C. C. 282, 7th 133, 6. See indictments for fraudulently gaming,
edit. Selling a brass chain for gold, id. 283; which ante, 677, 8. Selling unwholesome provisions, an
indictments seem not to be maintainable, ante, 996, te, 559.

7. The indictment for selling bad wine given, 2
(r) See a similar precedent, Cro. G. C. 7th edit,
Ld. Raym. 1179. Cro. C. C. 414. 2 Stark. 493, 328. 8th edit. 185. See general note, ante, 996
to
1000.
was either a case of conspiracy, or held sustainable
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S. L. had paid the sum of eight pence for the postage of the said letter, did
then and there, to wit, on the said, &c. at the said, &c. fraudulently and de
ceitfully demand, receive, and have of J. H. for and on behalf of the said L.
R. the sum of eight pence of lawful money of Great Britain. And so the
said S. L. him the said L. R. of the said sum of eight pence, then and there
fraudulently and deceitfully did deceive and defraud, to the great damage of
the said L. R. and against the peace, &c.
That W. C. late of, &c. on, &c. in the parish of, &c. was admitted an out-Against
a
pensioner of
pensioner of the royal hospital at Chelsea, from the second regiment of foot of Chelsea
our said lord the king, then commanded by J. S. esq., by reason of his service §:
as a soldier in the said regiment, and the said W. C. did continue such pen- º:
sioner ſrom the said, &c. until, &c. during which time he *the said W. C. at, F.;
&c. aforesaid, did receive of and from the pay-master of the said hospital a ..º.

pension of five pence by the day. And the jurors, &c. do further present, that ...?'."
the said W. C. being an evil-disposed person, and devising and intending ...;
fraudulently and unjustly to obtain and acquire to himself divers sums of another reg

money of and from the pay-master of the said hospital, and to defraud our said "...
lord the king of divers sums of money on, &c. at, &c. aforesaid, unlawfully, ...
fraudulently and deceitfully, did cause and procure himself to be admitted an ſº for
out-pensioner of the said hospital as from the first regiment of foot guards un- *iment.
der a pretence of his service as a soldier in the said regiment, and also under §:

pretence of his service in the same regiment, and also under pretence that he ºr “.
the said W. C. was not otherwise provided for by the government; and the [*1002 |
said W. C. did continue such pensioner as from the said first regiment of foot
guards from the said, & c. last above mentioned until, &c. at, &c. aforesaid;
and the said W. C. the better to perfect his wicked designs and intentions on
the
day of, &c. in, &c. and on divers other days and times during the
time last above mentioned, at, &c. aforesaid, falsely and wickedly did depose

and swear upon his corporal oath before T. C. esq. then and yet one of the
justices of our said lord the king, assigned to keep the peace of our said lord
the king, in and for the said county of Middlesex, that he the said W. C. was
a pensioner of Chelsea college, meaning the said royal hospital of Chelsea,
from the first regiment of foot guards, and that he the said W. C. was not oth
erwise provided for by the government, whereas in truth and in fact the said W.
C. then and during the whole time last above mentioned, to wit, from the
said, &c. until the said, &c. was otherwise provided for by the government

than as a pensioner from the first regiment of foot guards, that is to say, he
the said W. C. during the whole time last above mentioned was provided for
and did receive a pension of five pence by the day as a pensioner from the
said college or royal hospital of Chelsea, as from the said second regiment, in
manner and form in that behalf aforesaid. And the jurors, &c. do further pre
sent, that the said W. C. at divers days and times between the said, &c. and
the said, &c. aforesaid, at &c. aforesaid, under the false pretence aforesaid,
did fraudulently receive and obtain of and from the pay-master of the said hos
(*) See a similar precedent, Cro. C. C. 7th edit. 821. See general notes, ante, 996 to 1000.
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pital divers sums of money, amounting in the whole to the sum of thirty pounds,
seventeen shillings, and eleven-pence, as a pensioner from the said first regi
ment of foot guards; and so the jurors, &c. do say, that the said W. C., in

manner and form aforesaid, did fraudulently and deceitfully deceive and defraud
our said lord the now king, of the sum of thirty pounds, seventeen shillings,
and eleven pence, to the great damage of our said lord the king, to the evil
example, &c. and against the peace, &c.

[º]

*That A. B. late of, &c. and C. D. ſate of, &c. unlawfully contriving and
to cheat and defraud one A. P. heretofore, to wit, on &c. with
:#. force and arms, at, &c. did, by color and pretence of their the said A. B. and
ing collec. C. D. being collectors of certain duties, payable to our said lord the king, under
*:::: and by virtue of the statute in such case made and provided, unlawfully, fraud
(t).
ulently, and for the sake of gain and lucre to them the said A. B. and C. D.,

ºr intending
ence

-

demand and exact of and from the said A. P. a certain large sum of money,
to wit, the sum of 5l. 5s, as and for duties payable by the said A. P. to them
the said A. B. and C. D. for the use of our lord the king, under and by
virtue of the said act of parliament, for a certain year then elapsed, to wit, the
year ended on the 5th day of April, in the year of our Lord 1804, did, then
and there, in pursuance of such demand and exaction, unlawfully, fraudulently,
and for the sake of such gain and lucre as aforesaid, receive and have, of and
from the said A. P. a certain promissory note for the payment of money, to
wit, the sum of 5l 5s. and being of the value of 5l. 5s. in discharge of the
said sum of money so demanded and exacted as last aforesaid, whereas in

truth and in fact, the said sum of money so demanded and exacted as last
aforesaid, was not, nor was any sum of money whatever, then and there pay
able by the said A. P. as and for duties to them the said A. B. and C. D.
for the use of our said lord the king, under and by virtue of the said act of
parliament, for the year in that behalf before mentioned, and the said A. B.
and C. D. did afterwards, to wit, on, &c. at the township of P. in the said
county of Y. convert and dispose of the said promissory note, and the value
thereof to their own use, &c. [The fourth count was very similar, charging
them to have received 5l. 5s., and there were other counts charging them to
have been collectors, and to have received the same by color and pretence of the

said office.]
—-º-

INDICTMENTS FOR DECEITS AND FALSE PRETENCES,
ON STATUTES.

For defraud. That L. P. late of, &c. being an evil-disposed person, and not minding
.*.*.* to get his living by truth and honest labor, according to the laws of this realm,
...
but compassing and devising how he might unlawfully obtain, and get into his
color
of a
hands and possession, the monies of the honest liege subjects of our said lord
(!). Smith's Rep. 213. Ante, general note, 996 under the head of Extortion, ante, 293, &c.
to 1000. This precedent might be better arranged
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false and

the king, for the maintenance of his unthrifty living (w), "on, &c. at, &c.
aforesaid, falsely, and deceitfully did pretend and affirm to one T. T. that his,

letter and
other false

the said L. P.'s name was H. H. and that he was the son of H. H. of N. in

tokens upon

counterfeit

the stat. 33
Hen. 8. c. 1.

the county of S. esquire, and nephew to Mr. H. of N. in the county of S.
(meaning J. H. of N. in the county of S. clerk,) and that the said L. P.
a certain false and counterfeit letter, in the name of him the said J. H. as a
true letter of the proper hand-writing of him the said J. H. falsely, fraudulently,
and deceitfully, to the said T.T. then and there did deliver, (he the said J. H.
of N. in the county of S. clerk, then and long before being the special friend
and intimate acquaintance of him the said T. T.) by which said false and

(u).

counterfeit letter it was mentioned that the said J. H. desired the said T. T.

to supply the bearer thereof, Mr. J. H. with the sum of sixty guineas, and to
place it to his account, (meaning the account of him the said J. H.) and that
the said T.T. then and there believing the said false and counterfeit letter, to
be of the proper hand-writing of him the said J. H. did then and there pay
and deliver to the said L. P. sixty pieces of gold coin, of the proper coin
of this kingdom called guineas, of the value of sixty-three pounds of lawful
money of G. B. whereas in truth and in fact, the said J. H. never did write
or send, or cause to be written or sent, any such letter to the said T. T. de
siring the said T.T. to supply the said H. H. with any sum of money what
ever, and so the jurors, &c. do say, that the said L. P. on the said, &c. at
the said, &c. by color of the said counterfeit letter, and by the said false pre
tences, unlawfully, falsely, fraudulently, and deceitfully did obtain and get into
his hands and possession, of and from the said T.T. the said sum of sixty
three pounds of lawful money of G. B. of the monies of him the said T. T.
and the said L. P. the said T.T. of his money aforesaid, then and there

fraudulently and deceitfully did deceive and defraud, to the great damage and
deceit of the said T.T. to the evil example, &c. against the peace, &c. and
also against the form, &c.

That R. V. N. late of, &c. beer brewer, being an evil-disposed person, and

Against a
beer brewer

devising, designing, and intending to impose upon one W. C. and to cheat
and defraud him of his money, heretofore, after the feast of Lammas, men

for selling
beer in
casks short

measure,
tioned in a certain act of parliament, made in the twenty-third year of the of
contrary to
the statute
*reign of king Henry the Eighth, entitled, “An act concerning the new ma of
23 Hen.

king of barrels, kilderkins, and other vessels,” to wit, on, &c. he the said R.

8. (z).

V. N. then and there being a beer brewer, did falsely and fraudulently put to

fºods]

sale, and did then and there sell to the said W. C. for a large sum of money,
to wit, the sum of three shillings and sixpence, beer, to be spent and used
within this realm, to wit, at, &c. aforesaid, in a certain vessel of wood, in and
for a firkin, but which said firkin did not, nor would then and there contain and

hold the full and just measure of nine gallons, as by the said statute is directed
and required, but the contents and guage of which said firkin, was then and
there under that measure, to wit, of the measure of six gallons and two pints,
507.
see' general
note,
ed. in the 8th edit. Cro. C. C. and Stark.
ar
(*)'173.
See astark
similar iº9,
precedent,
Cro. C. C.
7th ante,
edit. 2d
omitted
494

-

996 to 1000.
(r) See a similar precedent, 4 Wentw. 358, see
(w) This statement of defendant's intent, is general note, ante, 936 to 1000.
a
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and no more, contrary to the form of the statute, &c. to the great damage and
deceit of the said W. C. to the evil example, &c. and against the peace, &c.
And the jurors, &c. do further present, that the said R. W. N. then and there
being a beer brewer, and being such evil disposed person as aforesaid, and de
vising, designing, and intending to impose upon the said W. C. and to cheat
and defraud him of his money as aforesaid, after the feast of Lammas, in the
said act mentioned, to wit, on the said, &c. at, &c. aforesaid, did falsely and
fraudulently put to sale, and did then and there sell to the said W. C. beer, to
be spent and used within this realm, to wit, at, &c. aforesaid, in a certain ves
sel of wood as and for a firkin, but which said firkin was not then and there

made and marked by an artificer of coopers, in manner as by the said statute
is directed and required, contrary to the form of the statute, &c. to the great
damage of the said W. C. to the evil example, &c. and against the peace, &c.
[two more counts, saying kilderkins instead of firkins, seven shillings instead
of three shillings and sixpence, and eighteen gallons instead of nine.]
On 30 Geo.

2. c. 24, for
obtaining

goods from
a trades
man under
of
ing ser

§.

vant to a
customer

and sent
for them

That O. O. late of, &c. being an evil-disposed person, and a common
cheat, and contriving and intending unlawfully, fraudulently and deceitfully to
cheat and defraud one P. C. of, &c. woollen draper, of his goods, wares, and
merchandizes, for the support of his profligate way of life, on, &c. with force
and arms, at, &c. aforesaid, unlawfully, knowingly, and designedly (z), did
falsely pretend to the said P. C. that he the said O. O. then was the servant
of one C. C. of
, tailor, (the said C. C. then and long before, being well

by him (y). known to the *said P. C. and a customer of the said P. C. in his said busi

I*1006 J ness and way of trade) and that he the said O. O. was then sent by the said
G. C. to the said P. C. for five yards of certain superfine woollen cloth, by
which said false pretences the said O. O. did then and there, to wit, on, &c.
at, &c. aforesaid, unlawfully, knowingly, and designedly (a) obtain from the
said P. C. five yards of superfine woollen cloth of the value of four pounds,

fifteen shillings, of the goods, wares, and merchandizes of the said P. C. with
intent (b), then and there to cheat and defraud him the said P. C. of the same,
whereas in truth and in fact the said O. O. was not then the servant of the

said C. C. and whereas he the said O. O. was not then, or ever hath been,

sent by the said C. C. to the said P. C. for the said cloth, or for any cloth
whatsoever, to the great damage and deception (c) of the said P. C. to the
evil example, &c. against the peace, &c. and also against the form of the
statute, &c.
On 30 Geo.
2. c. 24. s.

That J. B. late of, &c. T. A. late of, &c. and W. R. late of, &c. contriv

l, ſor ob
taining
goods under

ing and intending, unlawfully, fraudulently, and deceitfully to cheat and de
fraud one T. R. an honest and worthy subject of this realm of his goods and
merchandizes, for the support of their profligate way of life, on, &c. with force

false

(y) See similar precedents, Cro. C. C. 7th edit. N. P. 26. Ante, 999.
335. 8th edit. 177. Stark. 499. Williams, J. False
(b) This is necessary, see Russ. & Ry: C. C.
pretences, see general notes, ante,966 to 1000.
817. 1 Stark. C. N. P. 396. S. C. Ante, 999.
(z) The words, “knowingly and designedly,” are
(c) The word “deception” seems unnecessary,

here unnecessary, 3 Stark. C. N. P. 26.
and is frequently omitted.
(a) These words are here necessary,3 Stark. C.
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and arms, at, &c. aforesaid, did falsely, unlawfully, knowingly and designedly [...ºf
(e), fraudulently and wickedly pretend to the said T. R. that the said W. R. then chaºs of
was a merchant of great fortune, who wanted to purchase horses in order to sº
send them abroad, and that he then was a house-keeper at P. common, in the
county of K. Whereas in truth and in fact, the said W. R. was not then a
merchant of great fortune, who wanted to purchase horses in order to send
them abroad, nor was then a house-keeper at P. common aforesaid in the said
county of K. as the said J. B., T. A., and W. R. did then and there, to wit,
at, &c. falsely pretend to the said T. R. And the jurors, &c. aforesaid, do
further present, that the said J. B., T. A. and W. R. by the said false pre
tences aforesaid, did then and there unlawfully, knowingly, and designedly (f),
obtain from the said T. R. divers goods and merchandizes, that is to say, one
mare and six geldings of him the said T. R. of great price and value, to wit,
of the price and value of one hundred and forty pounds of lawful money of
G. B. with intent (g) then and there to cheat and defraud the said T. R. of
the same, to the great damage of the said T. R. to the evil example, &c.

against the peace, &c. *and also against the form, &c. And the jurors, &c. [*1007 F
do further present, that the said J. B., T. A., and W. R., being wicked and tºwn.
evil-disposed persons, and common cheats, and contriving and intending un- #".ºw.
lawfully, fraudulently, and deceitfully to cheat and defraud the said T. R. of horses, in or
his goods and merchandizes, for the support of their profligate way of life, tºº.
afterwards, to wit, on the same day and year aforesaid, with force and arms,
at, &c. aforesaid, did falsely, fraudulently, and wickedly pretend to the said
T. R. that the said W. R. then was a merchant of great fortune, and that he
was then a housekeeper at P. common aforesaid, in the said county of K.

whereas in truth and in fact, the said W. R. was not then a merchant of great
fortune, nor was then a housekeeper at P. common aforesaid, in the said county
of K. as the said J. B., T. A., and W. R., did then and there, to wit, at, &c,

so falsely pretend to the said T. R. And the jurors, &c do further present,
that the said J. B., T.A., and W. R., by the false pretences last aforesaid,
did then and there unlawfully, knowingly, and designedly obtain from the said
T. R. divers goods and merchandizes, that is to say, one mare and six geld
ings of him the said T. R. of great value, to wit, of the value of one hundred
and forty pounds of lawful money of G. B., with intent then and there to cheat

and defraud the said T. R. of the same, to the great damage of the said T. R.
to the evil example, &c. against the peace, &c. and also against the form, &c.
[Third count like the first, only omitting the false pretence of the residence.]
That H. H. late of, &c. being an evil disposed person, and contriving and gº;
intending unlawfully, fraudulently, and deceitfully to cheat and defraud W.K., *:::::::"
J. O. B., and D. K., silk-manufacturers, and sellers of their goods, wares, fºr
and merchandizes, for the support of his profligate way of life, on, &c. at, #:..
&c. aforesaid, did go to the warehouse of the said W. K. and then and there, ºn
e

(d) See similar precedents, Cro. C. C. 7th edit.
S5#.' 8th edit. The starº. 352, and general note,
ante, 996 to 1000.

(*). Ante, 1005, n. (z).
(f) Ante, 1005, n. (+).

(g) Ante, n. (b).

st

fºr:
at a bill O

{} This indictment was settled by an eminent .
cºlºr...sºs., M. & s.sis; tº."
and general note, ante, 996 to 1000.

-
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with force and arms, unlawfully, knowingly, and designedly (i), fraudulently
and wickedly, did falsely pretend to one G. M. then and there being the ser
vant and shopman of the said W. K., J. O. B., and D. K., that he the said

H. H. was recommended by the said J. O. B. as a fit and proper person for
them the said W. K., J. O. B., and D. K. to deal with in the way of their
said trade and business, whereas in truth and in fact he the said H. H. was

not recommended by the said J. O. B. but on the contrary thereof was then
and there wholly unknown to the said J. O. B. And the jurors, &c. do fur
ther present, that the said H. H. in further prosecution of his said intention
to cheat and defraud the said W. K., J. O. B., and D. K., of their goods,
[*100s ] wares, and merchandizes, "afterwards, to wit, on the day and year aforesaid,
at, &c. aforesaid, with force and arms, unlawfully, knowingly, and designedly,
fraudulently and wickedly, did falsely pretend to the said G. M. so then being
the servant and shopman of the said W. K., J. O. B., and D. K., as afore
said, that if certain goods and merchandizes, to wit, six dozen of handkerchiefs,
and ten pieces of handkerchiefs, of the said W. K., J. O. B. and D. K. which
he the said G. M. had then and there shown to the said H. H. were sent to No.

22. New-street, Bishops-gate-street, at seven o'clock in the evening of the same
day, he the said H. H. would pay the sum of £27. 19s. of lawful money of G.
B. for the same, upon the delivery thereof there. And the jurors, &c. do further
present, that the said goods, wares, and merchandizes were sent by the said W.
K., J. O. B., and D. K., to No. 22, New-street, aforesaid, at seven o’clock

in the evening of the day aforesaid, and that thereupon the said H. H. then
and there, with force and arms, unlawfully, knowingly and designedly, fraudu
lently, deceitfully, and wickedly, in order to induce the said G. M. to deliver
the said goods, wares, and merchandizes to him the said H. H. did deliver to
the said G. M. he then and there being such servant and shopman as afore
said, a certain bill of exchange as in part payment of the said sum of 271.
19s, and then and there falsely, knowingly, and designedly represented the
same to be a good bill, and as good a bill as cash (thereby then and there
meaning that the same would be paid when due, by the person by whom it ap
peared to be accepted) which said bill of exchange is as follows:—
London, 27th December, 1800.

£27, 19s,

One month after date, pay to my order the sum of twenty
seven pounds, nineteen shillings, value received.
H. H.
To Mr. R. E. at Messrs. M. and Co.

B. church-yard, T. street.

Accepted, R. E.

and which said bill of exchange was then and there indorsed as follows, that
is to say, H. H., he the said H. H. then and there well knowing the said bill
of exchange to be of no value, and that the same would not be paid, and

whereas in truth and in fact, the said sum of money in the said bill of ex
change still remains wholly unpaid. And the jurors, &c. do further present,
that the said H. H. by means of the false pretences aforesaid, afterwards, to
(i) Ante, 1005, note (z).
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wit, on, &c. aforesaid, at, &c. aforesaid, with "force and arms, unlawfully,
knowingly, and designedly did obtain from the said G. M. so then and there
being the servant and shopman of the said W. K., J. O. B., and D. K.,
their said goods, wares, and merchandizes, then and there being of a large
price and value, to wit, of 30l., with intent then and there to cheat and de
fraud them of the same, to the great damage, &c.—[Second count like the
first, charging only the false pretence of the recommendation. Fourth count,
charging only what relates to the bill of exchange.]
That I. B. late of, &c. on, &c. at, &c. with force and arms,

unlawfully,8.”.

knowingly, and designedly did falsely pretend to one D. N. then being one:

pre

of the overseers of the poor of the parish aforesaid, in the county aſoresaid, tendin
that a certain female child which he the said I. B. had with him belonging to * º
the said parish, (meaning that the said female child was a pauper of and be- sº
longing to the said parish of —), and that she was born in a barn at W. in º: º:
the same parish, and that he the said I. B. had married the said child's mother, "º.
and that she had lived with him three years, and then died, (meaning that he
the said I. B. had becn married to the mother of the said female child, and
that the mother of the said female child had cohabited and lived with him the

said I. B. three years after such marriage, and then died), and that his family
was very large, and that he was not able to support the said child without
some relief from the said parish, by means of which said false pretences he

the said I. B. did then and there unlawfully, knowingly, and designedly obtain,
acquire, and get into his hands and possession of and from the said D. N.
five shillings in monies numbered, of the monies of the said D. N. with in
tention then and there to cheat and defraud him of the same, whereas in truth

and in fact the said female was not a pauper of and belonging to the said par
ish, nor was she born in the said barn at W. in the said parish, and whereas
in truth and in fact the said I. B. had not been married to the said child's

mother, nor had she lived with him three years and then died, to the great
damage, & c. [as ante, 1004.]

i

That G. R. late of, &c. being an evil-disposed person, and a common cheat, [*1010)
and contriving and intending unlawfully, fraudulently, and deceitfully to cheat Forº.

and defraud one M. L., victualler, of his monies, for the support of his profli- i.
gate way of life, on, &c. with force and arms, at, &c aforesaid, did unlawful-lºº
+y, knowingly, designedly, and falsely pretend to the said M. L. that one W.

tº:

H. was a gentleman of fortune, residing at H. in the county of B. and that |.
divers large sums of money were due and owing from the said W. H. to the

*

said "G. R. and that the said W. H. would accept and pay according to the pretended
tenor and effect thereof, a certain bill of exchange in writing, then and there

*

drawn by the said G. R. upon the said W. H. and dated the day and year i".

aforesaid, and whereby the said G. R. required the said w. H. to pay to the tº
said M. L. or order, the sum of thirty-one pounds, ten shillings, one week whereas"
after the date thereof, and to place the same to the account of him the said º'-

G. R. and then and there delivered the same to the said M. L. by which said "“”
false pretences the said G. R. did then and there, to wit, on, &c. aforesaid,

at, &c. aforesaid, with force and arms, unlawfully, knowingly, and designedly,
(k) Seo general note, ante, 996 to 1000.
Vol. III.
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obtain from the said M. L. a large sum of money, to wit, the sum of 5l. 10s
of the money of the said M. L. with intent then and there to defraud him the
said M. L. of the same.

Whereas in truth and in fact the said W. H. was

not a gentleman of fortune residing at H. in the county of B.; and whereas
in truth and in fact there were not then and there divers large sums of money
due and owing from the said W. H. to the said G. R.; and whereas in truth
and in fact, there was not then any sum of money whatsoever, due and owing
from the said W. H. to the said G. R. ; and whereas in truth and in fact the

Second
gount.

said W. H. did not, nor would, accept the said bill of exchange; and whereas
in truth and in fact the said W. H. did not, could not, nor would pay the said
bill of exchange when the same became due, according to the tenor and effect
of the said bill, or at any other time whatsoever, to the great damage, &c.
[as ante, 1004.] And the jurors, &c. do further present, that the said G. R.
being such evil-disposed person, and such common cheat as aforesaid, and
contriving and intending, unlawfully, fraudulently, and deceitfully to cheat and
defraud the said M. L. of his monies, for the support of his profligate way of
life, on the said, &c. with force and arms, at, &c. aforesaid, unlawfully, know

ingly, and designedly did falsely pretend to the said M. L. that the said W.
H. was a gentleman residing at H. in the county of B. and that the said W.
H. would pay a certain other bill of exchange in writing, then and there
drawn by the said G. R. upon the said W. H. and dated the day and year
last aforesaid, and whereby the said G. R. required the said W. H. to pay to
the said M. L. or order, the sum of thirty-one pounds, ten shillings, one week
after the date thereof, and to place the same to the account of him the said
G. R. and then and there delivered the same to the said M. L. by which said
false pretence the said G. R. did afterwards, to wit, on, &c. aforesaid, to wit,

at, &c. aforesaid, with force and arms, unlawfully, knowingly, and designedly
obtain from the said M. L. a large sum of money, to wit, the sum of five
pounds, ten shillings, of the money of the said M. L. with intent then and
[*1011] there to defraud him the said M. L. *of the same; whereas in truth and in
fact the said W. H. was not then a gentleman residing at H. in the county of
B.; and whereas in truth and in fact, the said W. H. was then and there a

pauper, chargeable to, and maintained by, the said parish of H. in the county
of B.; and whereas in truth and in fact, the said W. H. did not, could not,
nor would pay the said last-mentioned bill of exchange or any part of the
money therein mentioned; and whereas in truth and in fact the said W. H. at

the time of drawing the said last-mentioned bill of exchange, and also at the
time therein mentioned for payment thereof, was wholly insolvent and inca
pable of paying the same, which the said G. R. then and there well knew, to

the great damage, &c. [as ante, 1004.]
[Commencement of information as ante, vol. ii. 7..] That heretofore, to
wit, on, &c. at, &c. S. J. then being one of the officers of the excise of our
gº said lord the king, as well for our said lord the king as for himself, in due
i. employ- form of law did exhibit a certain complaint and information unto and before
J. W. clerk, and W. W. esquire, then and there being two justices of the

Informa:

*::::

(1) See similar precedents, 4 Wentw. 357. Stark. 498; and general note, ante,996 to 1000.
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peace of our said lord the king, in and for the said countyof Hereford, resid
ing near to the place where the offence thereinafter mentioned was committed,
and thereby the said S. J. then and there informed the said justices that be
fore, and at the time of the committing of the offence thereinafter mentioned,
W. P. was a chandler and maker of candles, at T. in the said county of H. and

1011
ed by the
Excise to
conduct the

opposition of
an appeal
against a
conviction

on a penal
statute, for

being there such chandler and maker of candles, he the said W. P. after the º:
e gave lar
24th day of June, 1725, and within three months then last past, to wit, on the ger fees to
counsel than
3d day of November then last past, at T. in the county aforesaid, did make he really did,
by this
use of a certain room and place there, for the making of candles, and for the and
means ob
keeping of tallow and other materials proper to be made into candles, without taining the
surplus (m).
first making or having made, with the proper officer appointed for that pur
pose, at the next office of excise, within the limits whereof the said room and
place was situate, a true and particular entry in writing thereof, contrary to the
form of the statute in that case made and provided, whereby and by force of
the statute in that case made and provided, the said W. P. had forfeited and
lost the sum of 100l., for the said room and place so made use of, without first
making, or having made thereof, such entry as aforesaid, whereupon the said
S.J. prayed the judgment of the said justices in the premises, and that the
said W. P. might be summoned to answer the premises, and make his de
fence thereto before the said justices, and afterwards, to wit, on, &c. at, &c.
aforesaid, the said W. P. did appear, and was present before the said justices
*to answer the premises aforesaid, and to make defence to the said informa [*1012]
tion; and having heard the said information read to him, did then and there
plead that he was not guilty of the said premises above charged upon him,
whereupon the said justices, in the presence and hearing of the said W. P.
then and there proceeded to examine and inquire into the truth of the premi
ses aforesaid, and thereupon afterwards, to wit, on, & c. last aforesaid, at, &c.
aforesaid, the said justices did convict the said W. P. of the said offence
charged upon him in and by the said information, and did adjudge the said
W. P. to forfeit and lose for his offence aforesaid, the sum of one hundred

pounds, which sum the said justices did then and there mitigate and lessen to
the sum of twenty-five pounds, six shillings, and threepence, of lawful money
of G. B. which said last-mentioned sum the said justices ordered to be paid
and distributed, one moiety thereof to the use of our said lord the king, and
the other moiety to the said S. J. the informer, according to the form of the
statute, &c. And the said attorney-general, &c. further giveth the court here
to understand and be informed, that afterwards, to wit, on, &c. at, &c. afore

said, the said W. P. gave notice in writing to the said S. J. that he the said
W. P. should, at the then next general quarter sessions of the peace to be hold

en for the county of H. aforesaid, in and for the said county, on, &c. enter
and prosecute an appeal against the said conviction so made by the above
named justices as aforesaid, and afterwards and before the said general quar
ter sessions of the peace, to wit, on the said, &c. at, &c. one J. S., attorney
at law, was employed as attorney and solicitor on behalf of the said S. J.
to attend at the said sessions, and to instruct and fee counsel on behalf of the

said S. J. to oppose such intended appeal of the said W. P. at the said ses
(m) See general note, ante, 996 to 1000.
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sions, and thereupon the said J. S. as such attorney and solicitor as aforesaid,
did then and there employ and retain R. P., esquire, and E. W., esquire,
barristers at law, as counsel on behalf of the said S. J. to oppose such intend
ed appeal of the said W. P. at the said sessions, and the said J. S. did then

and there deliver a brief, and give and pay a fee of two guineas therewith to the
said R. P. and did also then and there deliver a brief, and give and pay a fee
of one guinea therewith to the said E. W. as counsel on behalſ of the said S.

J. as aforesaid. And the said attorney-general, &c. giveth the court here
further to understand and be informed, that the said J. S. late of, &c. gen
tleman, being an ill-disposed person, and well knowing the several premi
ses aforesaid, and that the charges of him the said J. S. as such attorney and
solicitor as aforesaid, were directed by the commissioners of the excise of our
[*1013 ] said lord the king, to be paid to him the said J. S. by J. B. one *of the
collectors of the excise of our said lord the king, out of the produce of the
said fine and forfeiture of the said W. P. then being in the hand and posses
sion of the said J. B. afterwards, to wit, on, &c. at, &c. aforesaid, un

lawfully, knowingly, and designedly did falsely pretend to the said J. B.
that he the said J. S. as such attorney and solicitor as aforesaid, did give and
pay to the said R. P. a fee of three guineas, with the said brief so deliver
ed to the said R. P. by him the said J. S. as aforesaid, and that he the said
J. S. as such attorney and solicitor as aforesaid, did give and pay to the said
E. W. the fee of two guineas with the said brief so delivered to the said E.
W. by the said J. S. as aforesaid. By means of which said false pretences
the said J. S. then and there, to wit, on the said, &c. at, &c. aforesaid,
unlawfully, knowingly, and designedly did obtain of and from the said J. B.
a certain sum of money, to wit, the sum of two pounds and two shillings, of
the proper money of the said J. B. with intent then and there to cheat and
defraud him of the same.

Whereas in truth and in fact the said J. S., as such

attorney and solicitor as aforesaid, had not then given or paid to the said R.
P. a ſee of three guineas, with the said brief so delivered to the said R. P. by
him the said J. S. as aforesaid, but, on the contrary thereof, he the said J. S.
had then given or paid to the said R. P. a fee of two guineas and no more,
with the said brief, to wit, at, &c. aforesaid; and whereas in truth and in fact
the said J. S. as such attorney and solicitor as aforesaid, had not then given
or paid to the said E. W. a fee of two guineas with the said brief so delivered
to the said E. W. by him the said J. S. as aſoresaid, but, on the contrary
thereof, he the said J. S. had then given or paid to the said E. W. a fee of one

guinea with the said brief, and no more, to wit, at, &c. aforesaid, in the coun

Second
count.

ty aforesaid, to the great damage of the said J. B. in contempt of our said lord
the king and his laws, to the evil example of all others in the like case offend
ing, against the form of the statute in such case made and provided, and against
the peace of our said lord the king, his crown and dignity. And the said at
torney-general, &c. further giveth the court here to understand and be inform
ed, that heretofore, to wit, on, & c. at, &c. aforesaid, the said W. P. gave no

tice in writing to the said S. J., and R. W. and L. N., officers of excise, that
he the said W. P. should, at the then next general sessions of the peace, to be
holden for the county of H. at H. in and for the said county, on, &c. then in
stant, enter and prosecute an appeal against a conviction or judgment made
a
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by the Reverend J. W. and W. W. esquire, two of his majesty's justices of
the peace "for the said county, whereby he the said W. P. was convicted in [*1014 |
the penalty of twenty-five pounds, six shillings, and three pence, for certain
offences alleged to have been committed by him the said W. P. against the
laws and statutes of excise, and which penalty was alleged by the said notice
to have been levied upon the goods and chattels of the said W. P. by virtue
of a warrant under the hands and seals of the said J. W. and W. W., and

paid to the said S. J., R. W., and L. N., or one of them, together with the
sum of two guineas for the costs of levying the same. And the said attorney
general, & c. giveth the court here further to understand and be informed, that
afterwards, to wit, on the said, &c. at, &c. aforesaid, the said J. S. as the at

torney and solicitor, for and on the behalf of the said S. J., R. W., and L. N.
did deliver a brief to the said R. P. and pay him therewith two guineas, as
and for his fee as counsel, to oppose the said last-mentioned intended appeal
of the said W. P. at the said last-mentioned general quarter sessions of the
peace, and did also then and there deliver to the said E. W. a brief, and pay
him therewith one guinea, as and for his fee as counsel, to oppose the said last
mentioned intended appeal as aforesaid. And the said attorney-general, &c.
further giveth the court here to understand and be informed, that the said J.
S. afterwards, to wit, on the said, &c. at, &c. aforesaid, did apply for pay
ment of his bill of costs and charges, as such attorney and solicitor as last
aforesaid, to the said J. B. he the said J. B. having been directed by the com
missioners of the excise of our said lord the king, to pay the said bill. And
the said J. S. being such person as aforesaid, and contriving and intending to
cheat and defraud the said J. B. of his monies, then and there, to wit, on the

said, &c. at, &c. aforesaid, unlawfully, knowingly, and designedly did falsely
pretend to the said J. B. that he the said J. S. as such attorney and solicitor
as last aforesaid, had paid to the said R. P. three guineas, as and for his fee
as counsel, as last aforesaid, with the said brief so delivered to him the said

R. P. by the said J. S. as last aforesaid. And that he the said J. S. as such
attorney and solicitor as last aforesaid, had paid to the said E. W. two
guineas, as and for his fee as counsel as last aforesaid, with the said brief

so delivered to him the said E. W. by the said J. S. as last aforesaid, by
means of which said last-mentioned false pretence, the said J. S. then and
there unlawfully, knowingly, and designedly did obtain of and from the

said J. B. the sum of two pounds, and two shillings, of the proper money
of the said J. B. with intent to cheat and defraud him thereof.

Whereas

in truth and in fact the said J. S. as such attorney and solicitor as last
aforesaid, had not paid to the said R. P. three guineas, as and for his fee
as counsel as last aforesaid, "with the said brief so delivered to him the
said R. P. by the said J. S. as last aforesaid; and whereas in truth and in

[*1015)

fact the said J. S. as such attorney and solicitor as last aforesaid, had not
paid to the said E. W. two guineas, as and for his ſee as counsel as last

aforesaid, with the said brief so delivered to him the said E. W. by the said
J. S. as last aforesaid, to the great damage, &c. [as ante, 1013.] And Third count,
the said attorney-general, &c. giveth the court here further to understand
and be informed, that the said J. S. on, &c. aforesaid, at, &c. aforesaid, had

been and was employed as an attorney and solicitor by one T. J. a collector
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of the excise of our said lord the king, to oppose an appeal of one W. P. at
the general quarter sessions of the peace, holden on, &c. at H. in and for

the county of H. against a certain conviction or judgment, made by the jus
tices last above named, whereby the said W. P. was convicted in the pen
alty of twenty-five pounds, six shillings, and threepence, for certain offences
alleged to have been committed by him against the laws and statutes of excise,
and that the said J. S. afterwards, to wit, on the said, &c. at, &c. aforesaid,
did make out a bill of charges and disbursements, as charges and disburse"
ments made by him as such attorney and solicitor as last aforesaid, in and

about opposing such appeal of the said W. P. and afterwards, to wit, on
the said, &c. at, &c. aforesaid, did apply to the said J. B. for payment
of the said last-mentioned bill, and did then and there unlawfully, know
ingly, and designedly, falsely pretend to the said J. B. that the said
last-mentioned bill was a just and true bill of the charges and disbursements
of him the said J. S. as such attorney and solicitor as last aſoresaid, in
and about opposing the said appeal of the said W. P. at the said last-men
tioned general quarter sessions of the peace and that he the said J. S. had
paid to R. P. esquire, barrister at law, three guineas, with a brief to oppose
the said appeal of the said W. P. at the said last-mentioned general quarter
sessions of the peace, and that he the said J. S. had also paid to E. W. es
quire, barrister at law, two guineas, with a brief to oppose the said appeal of
the said W. P. at the said last-mentioned general quarter sessions of the
peace, by means of which said last-mentioned false pretences, he the said J.
S. then and there, to wit, on the said, &c. at, &c. aforesaid, unlawfully, know
ingly, and designedly did obtain of and from the said J. B. the sum of two
pounds and two shillings of the monies of our said lord the king, and the said
S.J. with intent then and there to cheat and defraud our said lord the king,
and the said S. J. thereof.

tºols.

Whereas in truth and in fact the said last-men

tioned bill was not a just and true bill of the charges and disbursements *of
him the said J. S. as such attorney and solicitor as last aforesaid, in and about

opposing the said appeal of the said W. P. at the said last-mentioned general
quarter sessions of the peace; and whereas in truth and in fact, the said J.
S. had not paid to the said R. P. three guineas with a brief to oppose the said

appeal of the said W. P. at the said last-mentioned general quarter sessions
of the peace, but, on the contrary thereof, he the said J. S. had paid to the
said R. P. two guineas only with the said brief, to wit, at, &c. aforesaid ; and
whereas in truth and in fact, the said J. S. had not paid to the said E. W. two

guineas, with a brief to oppose the said appeal of the said W. P. at the last
mentioned general quarter sessions of the peace, but on the contrary thereof,
he the said J. S. had paid to the said E. W. one guinea only, with the said
brief, to wit, at, &c. aforesaid, in contempt, &c. [as ante, 1013.
of information as ante, vol. ii. 6.]
On 30 Geo.
2. c. 24. for

obtaining
money upon
a paper
writ

Conclusion

That R. H. late of, &c. yeoman, being an evil-disposed person and a com
mon cheat, and contriving and intending unlawfully, fraudulently, and deceil
fully, to cheat and defraud one R. B. an honest and worthy subject of this
realm, of his monies, for the support of his profligate way of life, on, &c. with
force and arms, at, &c. aforesaid, did falsely, knowingly, designedly, and un
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lawfully, pretend to the said R. B., that a certain paper writing then and there "...
produced by him the said R. H., and which said paper writing was and is in tence º

º

the words and figures following, to wit, “Brightelmstone new bank, five
of
hand, and a
guineas. I promise to pay the bearer on demand the sum of five guineas, security
for
-

-

-

here or at Messrs. Masterman's, Porter's and Co., bankers, in London, value the money
received, the
day of
, 1797, for Ricnnan, Wigney and Co. Five i.

guineas entered” was a good and negotiable promissory note, and security for
the payment of the said sum of five guineas, therein mentioned, whereas in.
truth and in fact, the said paper writing was not a good and negotiable promis
sory note and security for the payment of the said sum of five guineas therein
mentioned, as the said R. H. then and there at the time of the false pretence.
aforesaid well knew.

And the said R. H. then and there, to wit, on the said,

&c. at, &c. aforesaid, unlawfully, knowingly, and designedly, did give and
deliver the said paper writing to the said R. B. as being such good and nego
tiable promissory note and security as aforesaid, in payment of the sum of five
shillings, of lawful, &c. then and there due and owing from the said R. H.
to the said R. B. and for the sum of five pounds of like lawful money, then
and there advanced and paid thereon by the said R. B. to the said R. H.
And the jurors, &c. do further present, that the said R. H. by the false pre

tences aforesaid, did then and there "unlawfully, knowingly, and designedly, [*1017 I
obtain from the said R. B. the said sum of five pounds, with intent then and
there to cheat and defraud the said R. B. of the same, to the great damage,
&c. [as ante, 1013.]

That on, &c. one D. K. then being a serjeant in the invalid battalion ing
...º.º.
to attest
of the Royal Regiment of Artillery of our said lord the king, then and long 'º.
recruit-before was a person in due manner appointed and authorized to enlist per- i. jºr
sons to serve our said lord the king as soldiers in the corps of royal mili- ...:
tary artificers and laborers, that one S. D. had then lately before enlisted ºn:
with
D. K.
to the
serve
ourS.said
lord&c.
theat,king
soldier
the said º
ºr
corpsthe
of, said
&c. and
that
said
D. on,
&c.asin aorder
to in
be attested,
-

-

-

-

errº

pursuant to the statute in that case made and provided, did, in his proper
person, appear before H. esquire, then being one of the justices of our said
lord the king, assigned, &c. And the jurors, &c. do further present, that the
said S. D. late of, &c. being an evil-disposed person, and contriving and in
tending to cheat and defraud the said D. K. of his monies, and to make it be
believed that the said S. D. was at liberty, and eligible to be enlisted to serve
our said lord the king as a soldier in the corps of, &c. on the said, &c. with force.

and arms, at, &c. aforesaid, unlawfully, knowingly, and designedly, did falsely
pretend to the said H. (he the said H. then and there being such justice as afore

said, and then and there having sufficient and competent power and authority
to attest persons to serve the said lord the king as soldiers in the said corps.

of, &c.) that he the said S. D. was not then an apprentice, (meaning that
the said S. D. then and there, to wit, on the said, &c. at the said, &c. when
he so appeared before the said H. the justice aforesaid, in order to be at
(n) See general note, ante, 996 to 1000.

(*) See other precedents, il Leach, 17. Stark. 499, and general note, ante, 996 to 1000.
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tested as aforesaid, was not an apprentice, and that he the said S. D. was
then and there at liberty, and eligible to be enlisted to serve our said lord the
king as a soldier to the said corps), by means of which said false pretence, he
the said S. D. unlawfully, knowingly, and designedly, did obtain from the said
D. K. the sum of £
, of the proper monies of the said D. K. with intent to
cheat and defraud the said D. K. of the same.

Whereas in truth and in fact, the

said S. D. on the said, &c. at, &c. aforescid, at the time when he so appear
ed before the said H. the justice aforesaid, in order to be attested as afore
said, was an apprentice, and was not at liberty, and eligible to be enlisted to
serve our said lord the king as a soldier in the said corps: and whereas in
truth and in fact, the said S. D. was then, to wit, on, &c. an apprentice
to C. D. and whereas in truth and in fact, he the said S. D. was not then, to

wit, on, &c. at liberty, and eligible to be enlisted to serve our said lord the

*1018

king as a soldier in the *said corps to the great damage, &c. [Second count

2d, 3d, and

like the first, only laying the money to be the king's, and with intention to de
raud him. Third count not so full, and stating the pretence to be made to the
serjeant, and obtaining the money from him with intent to defraud him. Fourth
count, same as third, only stating the money to be the king's, with intent to
cheat his majesty.]

4th counts.

On 30 Geo.
2. c. 24. s.

1. against a
member of
a beneficial
club or so

That on, &c. at, &c. certain persons united together, and formed them
selves into a certain lawful and beneficial club or society called, &c. (as the
name may be), under certain printed articles, rules, orders, or regulations,

city for ob- made for the good order and government of the said club or society, and then
taining mo

ney belong
ing to the
rest of the

members,
under false
pretences

and there, and on divers other days and times, between that day and the third
day of May, in the twenty-ninth year, &c. contributed and paid divers large
sums of money, amounting in the whole to a large sum of money, to wit, the
sum of one hundred pounds and upwards, of lawful money, into the said club
or society, and deposited the same in a certain box, left in the dwelling-house
of one T. R. at Kidderminster aforesaid, commonly called or known by the
name or sign of, &c. [as it may be], and there kept for the use, benefit, and
advantage of the members of the said club or society for the time being. And
the jurors, &c. do further present, that in and by a certain article of the said
rules and orders of the said club or society, it is declared, ordered, and agreed,
that, &c. [here recite the article relating to the payment of money towards the
funerals of the members' wives.] And the jurors, &c. that on the same day
and year last aforesaid, at, &c. aforesaid, one L. P. late of, &c. one A. B.
one C. D. &c. [here insert the rest of the members' names which appear by
the club-book to be existing at this time], were members of the said club or so
ciety, contributing and paying money into and for the use of the said club or

society, that is to say, for the general benefit and advantage of all the mem
bers thereof, at the said house of the said T. R. for the purpose, amongst
other things mentioned, declared and contained in the said article above men
tioned and set forth. And the jurors, &c. do further present, that on, &c. last
aforesaid, at, &c. aforesaid, a large sum of money,to wit, the sum of one
hundred pounds, [this need not be the exact sum, let it be something under the
(p) See a similar precedent, Cro. C. C. 177.
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sum contained in the box at this time], of like lawful money, was and remain
ed in the said box, kept for the purpose in that behalf aforesaid, in the said

house of the said T. R., there before then deposited therein, by and for, and
on the behalf of all the members of the said club or society. "And the ju- [*1019)
rors, & c. do further present, that by the assent and concurrence of all the
members of the said club or society, it had been usual and customary, during
all the time aforesaid, (except the nights on which the said club or society had
been there holden,) for the members of the said club or society, having a right
or occasion to withdraw or receive any money to which they had been enti
tled by the articles, rules, and orders of the said club or society, from and out
of the said box, to apply to the said T. R. for the payment of the same, upon
condition that he the said T. R. should be repaid the same from and out of
such money contained in the said box, for the purpose in that behalf aforesaid,

on some subsequent night on which the said club or society should be holden
at the said house of him the said T. R. at K. aforesaid. And the jurors, &c.
that the said L. P. well knowing all and singular the premises aforesaid, on,
&c. with force and arms, at, &c. aforesaid, unlawfully, knowingly, and design
edly, did falsely pretend to the said T. R. that the wiſe of him the said L. P.
was then dead, and that he the said L. P. then wanted thirty shillings to bury
his said wife, by means of which said false pretences, he the said L. P, then
and there unlawfully, knowingly, and designedly, did obtain of and from the
said T. R. the said sum of thirty shillings, with intent then and there to cheat
and defraud the said A. B., C. D., &c. [the other members of the club], of the
same, whereas in truth and in fact, the wife of him the said L. P. was not
dead at the said time he so made the false pretences to the said T. R. as
aſoresaid, and whereas in truth and in fact, he the said L. P. at the time of the
false pretences, did not want the said sum of thirty shillings, or any sum of
money whatsoever, for the purpose of burying his wife, or of any person what
soever, having then lately been the wife of him the said L. P. to the great
damage, &c. [as ante, 1018.]

That A. B. late of, &c. on, &c. at, &c having in his custody and posses- on 30 Geo.
sion a certain parcel to be by him delivered to Maria Countess Dowager of :::::::::
Ilchester, upon the delivery of which he was authorized and directed to receive º: than
-

e sum

and take the sum of *6s. and 6d. and no more, for the carriage and porterage due for
of the same; yet that the said A. B. produced and delivered to T. H. then tº:
being servant to the said Countess of I. the said parcel, together with a cer- H."
se ticket
tain false and counterfeit ticket, made to denote that the sum of nine shillings {4} 02
and tenpence was charged for the carriage and porterage of the said parcel, [*1020)
and unlawfully, knowingly, and designedly, did falsely pretend to the said T.
-

-

-

-

-

----

H. that the said false and counterfeit ticket was a just and true ticket, and that
the said sum of nine shillings and ten-pence had been charged, and was due
q) This was the indictment against Douglass, had not money enough of his employer in his hands
1 Camp. 212. It was there holden, that a basket at the time, he must be stated to be the person de
was sufficiently described as a parcel within the frauded. See an indictment for pretending money
statute. It was also holden, that if money, as in had been paid into the bank, held bad on a variance
this case, be obtained from the servant, who had in evidence, l Campb. 494. See the indictment for
money of his master in hand at the time, it may be pretending a wager, 3 T. R. 98.

well laid to be the property of the latter; but if he
Wol. III.
55
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and payable for the carriage and porterage of the said parcel, and that he the
said A. B. was authorized and directed to receive and take the said sum of

nine shillings and ten-pence for the carriage and porterage of the said parcel,
by means of which said false pretences, defendant did unlawfully, knowingly,
and designedly, obtain of and from the said T. H. the sum of three shillings
and four-pence, of the monies of the said Countess with intent to cheat and
defraud her of the same, whereas in truth and in fact, &c. [negative the pre
tences and conclude “to the damage, &c.” as ante, 1018.]
Indictment
for obtain

That before and at the time of the committing of the offence hereinafter next
mentioned, that is to say, on, &c. at, &c. one C. R. was lawfully possessed
change un of, and had in his hands and possession certain securities for the payment of
der pre
tence of
money, that is to say, two bills of exchange, one of the said bills of exchange
gettin
being for the payment of the sum of one hundred pounds, and the other of the
same dis
counted for
said
bills of exchange being for the payment of the sum of three hundred and
the prosecu
tor {.
fifty pounds. And the jurors, &c. do further present, that H. P. late of the
said, &c. being an evil-disposed person, and well knowing the premises, on
ing two

bills of ex

the said, &c. at, &c. aforesaid, with force and arms, falsely, fraudulently,

deceitfully, unlawfully, knowingly, and designedly, did pretend to the said C.
R. that he the said H. P. could immediately get the said bills of exchange
discounted by a friend of him the said H. P. at the India-house, and would
pay over the proceeds thereof to him the said C. R. by means of which said
false pretences, he the said H. P. did then and there unlawfully, knowingly
and designedly, obtain of and from the said C. R. the said bills of exchange
(the same bills of exchange then and there being the property of the said C.
R. and the said sums of money payable and secured by and upon the said bills
of exchange then and there being due and unsatisfied, to the said C. R. the pro
prietor thereof,) with intent to cheat and defraud the said C. R. of the said sev
[*1021) eral bills of exchange. "Whereas in truth and in fact, he the said H. P. at the
time of making the said false pretences, well knew that he could not get the
said bills of exchange discounted by any friend of him the said H. P. at the In
dia-house, and whereas, in truth and in fact, at the time of the making the
said false pretences as aforesaid, he the said H. P. well knew that he was ut
terly unable to discount, or get discounted, the said bills of exchange for the
said C. R., and whereas in truth and in fact, at the time of making the said
false pretences as aforesaid, he the said H. P. did not intend to discount, or
to get discounted, the said bills of exchange for the use of the said C R. or
to pay over the proceeds of the said bills of exchange to the said C. R. but
on the contrary, then and there intended fraudulently to cheat and defraud.
the said C. R. of the same, to the great damage of the said C. R. to the evil

example, &c. and against the peace, &c. and against the form of statutes (s)
in such case made and provided.
(r). See 52 Geo. 3. c. 64, which extends to 30 the punishment imposed by another, the indictments
G99.2, c. 24, to choses in action. Ante,998.
should conclude against the statutes.
(*) As the offence is created by one statute, and
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*FORGERY(t).
preliminary NOTES.

Forgery may be defined to be the false making, or alteration of such writings
as, either at common law or by statute, are the subjects of forgery with in
tent to defraud another; each part of which definition we shall respectively ex
amine, though not exactly in its order. First we will inquire in respect of
what things the offence may be committed. Secondly, what acts are necessary
to complete it, and thirdly, with what intent the party must be actuated, to ren
der him thus highly criminal.
*

I. In respect of what things forgery may be committed.—Forgery, at com- ..*:
mon law, seems only to have been a species of fraud, and is, therefore, often what
intermingled with false personating and other means of defrauding; like them *::::::

it was a mere misdemeanor, punishable, as other offences of that degree, at the .es
discretion of the court in which the offender was convicted.

This circum- at common

stance may account for the doubts entertained by Hawkins, whether, at com-" "
mon law, forgery could be committed of any documents but such as were of a
public kind; for in the infancy of commerce, when no peculiar severity dis
tinguished this offence from common frauds, an accurate discrimination on the
subject was of comparatively small importance, Hawk. b. 1. c. 70, s. 11. These
doubts were, however, entirely removed by the decision in Ward's case, who
was prosecuted by information filed by the attorney-general for forging a release
of acquittance on a sum of money, and it was objected on his behalf, that the
matter was not public in its nature, nor under seal. These objections were,
however, over-ruled, and it was held, that forgery at common law might be
committed in respect of any writing whatever by which another might be de
frauded (A). A distinction, at the same time, was marked out between for
gery and fraud; that the last must actually take effect, while the first was
complete, though no one was actually injured, if the tendency and intent to

defraud were manifest (B). The *sentence of the defendant in this instance [*1023 ]
was, to pay a fine of £500, stand in the pillory, and be committed till payment
of the sum imposed on him; see the case at large, 2 Ld. Raym. 1461. The
counterfeiting of the privy-seal, of a certificate of holy orders, of wills and
deeds, of licenses from barons of the Exchequer to compound debts, of pro
tections to members of parliament, and of all records, was always considered
as forgery, Hawk. b. 1. c. 70. s. 8, 9, 10. And where a person confined
(t) As to the offence, &c. in general, see Hawk. Bac. Abr. Forgery. Burn, J. Forgery. Williams,
b. 1. c. 51, and 70. Com. Dig. Forgery. 4 Bla. J. Forgery. Dick, J. Forgery.
Com. 247 to 250. 2 East, P. C. 840 to 1003.
(A) [Ames's case, 2 Greenl. R. 365; Pennsylvania v. M'Kee, Addis. R. 33, 34.]
(B) People v. Fitch, 1 Wendell, 198. See Commonwealth v. Ladd, 15 Mass. R. 526. It is not now

held to be essential to the offence of forgery in any case, that any one should have been injured. It is
sufficient, if the instrument forged, supposing it to be forged might have been prejudicial. Arnold v.
Cost, 3 Gill & Johns. 220. See United States v. Moses, 4 Wash. C. C. R. 726; Commonwealth v.

Searle, 2 Binn. R. 332; Hess v. State, 5 Ohio R. 12.]
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*:::: * under an attachment for a contempt in a civil cause, counterfeited a discharge
as from the creditor, in the original action, to the sheriff and gaoler in whose
custody he was detained, by which he obtained his discharge, he was holden
to be guilty of forgery, though the order was a mere nullity, and the discharge
under it illegal, 2 East, P. C. S62. But an instrument in the form of a promis
sory note, is not the subject of an indictment at common law, Russ. & Ry. C.
C. 496. As, however, in general, every kind of writing seems to be a thing in
respect of whichforgery, at common law, may be committed, we come imme
diately to the cases in which the legislature has punishe dit with great severity,
and in far the most numerous of which it has made it capital.
IN REspect
o F W II.A.T
T ri i ngs
r OR GErt ºf
MAY

BE

containt red
o N stat

UTES.

Records.

Records.--It seems singular that the highest description of documents, the
records of courts of justice, should not be protected with laws so severe as
the lowest kind of negotiable securities. We have seen, in considering larce
ny of these writings, that by 8 Hen. 6. c. 12. s. 13, it is felony for any clerk
or other person, not only to steal, but to avoid “any record or parcel of a writ,
return, panel, process, or warrant of attorney” of the courts of common law.
This term includes every kind of alteration which affects the validity of the
proceedings, whether it actually causes the judgment to be reversed, or only
makes it avoidable, 3 Inst. 72, but clergy is not taken away. And we have
seen that this act does not extend to judges, who are only liable to be fined
under 8 Rich. 2. c. 4, “for falsely entering pleas, raising rolls, or changing

verdicts to the disherison of any one,” ante, 928. But all offences of this
kind, however committed, are high misdemeanors, as perversions of public
justice (A)

-

Writings re
lating to the
public funds,

As soon as the national debt became so extensive, as to have for its shar
ers
a large portion of the monied interest of the kingdom, it was thought
and the
necessary to secure the property of *the holders from the depredations to
stocks of
public com which it was liable from its nature, by severe provisions. Accordingly, the S
f *1024 J Geo. I. c. 22. s. 1, makes it felony without benefit of clergy to forge or coun
terfeit any letter of attorney, or other authority or instrument, to transfer, assign,
athles.

sell, or convey any share in the stocks of public companies then established
by act of parliament, or to receive any annuity or dividend from a public
company, to forge the name of any proprietor of stock to such an instrument,

to endeavor to procure the stock, &c. to be transferred, or the annuity or divi
dend received by such means, and to personate a proprietor of stock for such
purposes. The provisions of this act are, by 31 Geo. 2. c. 22. s. 77, extended
not only to all public companies established in the interim, but to all the legis
lature should in future sanction; and this last extension was confirmed by 4
Geo. 3. c. 25. s. 15, which continued the charter of the bank of England. Even
these laws were, however, evaded; and it became necessary to provide by 33
Geo. 3. c. 30, that any person who should wilfully make any transfer of inter

est of any kind in bank stock, annuities, or funds, not being the owner, with
intent to defraud the governor and company of the bank, or any corporation
or individual, s. 1.—or forge any transfer, or utter when forged, with a similar
-

(A) [Commo: wealth v. Mycall, 2 Mass, R. 136.]
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intent, s. 2.—or wilfully make any false entry in the books, alter one already ON what
made, or falsify accounts with such design, s. 3, should be guilty of felony,
without benefit of clergy. The same act punishes with transportation for
seven years any person employed in the bank, who wilfully makes out and de Public funds
livers a dividend warrant for more or less than the party is entitled to receive. and stocks.
The 9 Geo. 1. c. 12. s. 4, makes it capital to forge orders for the transfer of
annuities payable in the Exchequer: and as any assignment or transfer of
Bank, South Sea, and East India stock, must be assigned by the party making
it, or by attornies lawfully authorized, in writing under hand and seal attested
by two credible witnesses, the forging of either the name of the party himself
or of the witnesses, and the uttering or publishing any instrument so sub
scribed with a forged name, are, by 37 Geo. 3. c. 122, made felony;
but punishable only with seven years' transportation, or such lighter punishment
ºrri i ng
M.A y

It"

ele

co Maint
TED.

as the court shall award.

When the 35 Geo. 3. c. 66, and 37 Geo. 3. c. 46,

made certain annuities created by the Irish parliament transferable, and the
dividends on them payable at the bank of England, the forgery of receipts for
subscriptions to loans and debentures, and the altering any part of them, is
made capital, and see 42 Geo. 3. c. 58. s. 29. These statutes also re-enact
the provisions of 8 Geo. 1. c. 22. s. 1, and 33 Geo. 3. c. 30, to which we have
already alluded; they also make the forgery of dividend warrants in pursuance
of their regulations, and indorsements thereon, felony without benefit of clergy.
In the construction of these acts, it has been holden, that a party may be in
dicted for forging a transfer of stock standing in the name of a person, by
whom it was never "accepted, and although the transfer was not attested by [*1025)
two witnesses, 2 Leach, 732 : indeed it was holden that the forgery would
have been complete, though no stock had ever passed to the party in whose
name the defendant counterfeited the transfer, id. ibid.

By 48 Geo. 3. c. 1. s.9, forging Exchequer bills is made capital, see the
5S Geo. 3. c. 23. s. 38: the same provision is made for counterfeiting the
hand-writing of the receiver-general, 46 Geo. 3. c. 150, s. 110.—of the
treasurer of the ordnance, 46 Geo. 3. c. 45. s. 9.—of the receiver-general of
the excise, 46 Geo. 3. c. 75. s. 8, see 52 Geo. 3. c. 143, s. 7, but within

clergy by 52 Geo. 3. c. 143. s. 1.--of the receiver-general of the stamp du
ties, 46 Geo. 3. c. 76. s. 9.—of the receiver-general of the post-office, 46
Geo. 3. c. 83. s. 9. 47 Geo. 3. sess. 2. c. 59. s. 3 —of the surveyor-gene
ral of the forests, 46 Geo. 3. c. 142. s. 14, or of their supervisors, clerks, or
deputies, sufficiently authorized—to any draſt, instrument, or writing what

ever, in order to receive any money in the custody of the bank of England.
And in all the acts for raising loans, it is usual to insert a clause making it fel
ony without benefit of clergy, to counterfeit a receipt for the payment of any
part of the contributions intended, see 36 Geo. 3. c. 74. s. 22.

41 Geo. 3.

c. 39.
and
Soon after the establishment of the bank, the legislature began to protect Notes
securities of
it with peculiar care against forgery. By 8 & 9 W. 3. c. 20. s. 36, to coun the bank of
ngland and
terfeit the common seal of the bank, any sealed bank bill, or bank note, and other public

the raising or altering any indorsement on them, are made felonies without **
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benefit of clergy. In the construction of the latter part of this act, it has been
tº: holden, that to erase a receipt for part of the money in a bank post bill, by
-

TED,

-

-

means of a liquor,is rasing an indorsement within the meaning of the legis

Public funds lature, 3 P. Wms. 419.

2 East P. C. 882, 3.

See 15 Geo. 2. c. 13. s.

*::::::: 11. By the 21 Geo. 3. c. 60 s. 10. 45 Geo. 3. c. 89. s. 2, to forge any
3.Geo.3 3.isc. bank note, bank bill of exchange, dividend warrant, or any bond or obligation
-

under the seal of the bank of England, or any indorsement on such instru
ments, and to offer or put away such forgeries, or demand money on them,

89.

knowing them to be counterfeit, are made offences of the same degree. The
!';** 11 Geo. I. c. 9...s. 6. had made the forging, altering, or erasing of any bank
note or bill of any description, and the uttering, exchanging, or demanding

the amount of it at the bank, felony, but not having taken away clergy, that
was done by the last mentioned provision.

lºgº. 3.

Not only has all forgery on the bank been thus severely punished, but every

act tending to it has been carefully provided against. The 13 Geo. 3. c. 79.
s. 1, enacts, that if any person, not lawfully employed in the service of the
bank, shall make or use, or knowingly have in his possession, without lawful
excuse, (which he is compelled to establish) any frame, mould, or instrument
for the making of paper with the words bank of England, visible on its
[*1026 J substance, or make any such "paper, or by any means procure these words
to be visible on paper, he shall be guilty of a capital offence. The second
-

section of the same act makes it a misdemeanor for any person not author
ized and appointed as therein mentioned, to engrave, cut, etch, or scrape in

mezzotinto, upon any plate whatever, any note or bill containing the words

#.

“bank of England,” or “bank post bill,” or any words expressing the sum

ſºfºublic or amount of the bill, &c. or any part thereof, in white letters or figures on a

... black ground—to use any plate, or any other instrument for the making of
rities. **

such a bill, & c.—to have such an instrument in possession, knowing its uses
—or knowingly to utter and publish a bill, &c. so formed—punishable with
imprisonment for a time not exceeding six months, at the discretion of the
court in which the offender is convicted. But it is provided by section 3, that
this shall not extend to the case of a person who, being possessed of a bill,
&c. of the kind prohibited by the statute, shall utter it by carrying it to the
issuers, drawers, acceptors, or indorsers thereof respectively, and using proper
means to compel the payment of the money due upon it. The bank, in order
more easily to detect forgeries, having ordered a new kind of paper to be
made, in which, instead of the bar-lines being straight and parallel to each
other, as in paper in general, they were to be made curved or waving, the
wire-lines to be laid in the same shape, and the numerical account or sum of
each note expressed in Roman letters to be visible on the substance of the
paper, it was enacted, that any person not lawfully authorized for the purpose,
making, using, or having in possession, without lawful excuse, any instrument
for making such paper, or marks on it—actually manufacturing, using, or dis
posing of such paper, or having it unlawfully in possession—or, by any means,
making the numerical sum appear on the face of the paper, shall be deemed
felons, and transported for fourteen years, 41 Geo. 3. c. 39. s. 1. But this
provision did not restrain the negotiation of instruments previously issued on
-
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paper, or the using paper marked in the way described, which had been º

manufactured before the passing of the statute, s. 2, 3, 4. By the same sta- May be
tute, knowingly purchasing, receiving, or having in possession forged bank ºr.
notes or bills, is made felony, and punished with transportation for fourteen
years, s. 5. It is also made felony, and punished with seven years' transpor
tation, to engrave, or in any way make on a plate, any instrument whatever, is
sued by the bank of England, or part thereof—to use such a plate, or to re
tain it in possession—and to utter any note, &c. engraven by its means, with
out an authority in writing for that purpose, from the officers who have power
to grant it, s. 6. The 45 Geo. 3. c. 89, re-enacts most of the former provis-45 Geo.3.
ions, declares the *forgery of all kinds of bank negotiable securities, or know|
ingly uttering them when forged, capital—and the manufacturing paper like that
peculiar to the bank, or having instruments for the purpose in custody, the re
ceiving or having in possession forged bank notes, and the engraving plates,
or using or having in possession tools for the purpose, respectively felonies,
punishable with transportation for fourteen years: the act also contains nearly
the same provisoes as the statutes to which it refers; its principal object is to
extend the regulations it recites to every part of Great Britain. The provis
ions and object of these acts are still further extended by the 52 Geo. 3. c.
138, and 1 Geo. 4. c. 92. The decisions as to what is a forgery within
these acts, will be considered when we inquire into the act of counterfeiting,
as they establish general principles applicable to every description of forgery.

ſºlor,

When the South Sea company was established by 9 Ann. c. 21, it was south sea,

made capital to forge or alter any bond or obligation under its common seal, ****
to offer to dispose of such forged bond, and to demand any money as due up
on it, s. 57. The 6 Geo. 1. c. 4. s. 56, extends this provision generally to
the forgery of the common seal: the 12 Geo. 1. c. 33, makes the forgery of
an indorsement on South Sea bonds, felony without benefit of clergy : and
the 6 Geo. 1. c. 11. s. 50, provides, in the same way, for the forgery of re
eeipts for contribution, or warrants for the payment of dividends which the
company are authorized to issue.

The 12 Geo. 1. c. 32. s.9, enacts, that if any person shall forge any bond Company.
East India

or obligation under the common seal of the East India company, or any in-

dorsement or assignment thereon, or shall knowingly utter or publish the same

with intent to defraud, he shall be guilty of felony without benefit of clergy.
The British cast plate glass manufactory, is, by 13 Geo. 3. c. 38. s. 28, Plate fglass
revived by 33 Geo. 3. c. 17. s. 23, protected in the same way, as to its seal, .#.
or any deed or writing under it. And similar provisions are made as to the º:
policies and bills, as well as the bonds, of the London, Globe, and Royal Ex- *::::::
change assurance companies, 9 Ann. c. 21.6 Geo. 1. c. 4, 6 Geo. 1. c. 18, companies.
-

s. 13.

-

-

39 Geo. 3. c. 83. s. 22.

All the acts requiring stamps to be affixed to written documents, contain Stamps.
clauses making the forgery of the stamps therein required—the knowingly

vending or uttering any papers marked with forged stamps—and the using
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any such stamp with intent do defraud his majesty, capital felonies; see Index
to the Statute at large, litle Stamps. The terms of the general consolidating
act, 55 Geo. 3. c. 184. s. 7, are as follows: If any person shall forge or
counterfeit, or cause or procure to be forged, &c. any stamp or die, or any
part thereof, provided, made, or used, in pursuance of this or any former

stamp act, or shall forge, counterfeit, or resemble, or cause or procure to be
forged, &c. the impression, or any part thereof, of any such stamp, &c. on
any vellum, parchment, or paper, or shall stamp or mark, or cause or procure
to be stamped, &c. any vellum, &c. with any such forged stamp, or part
thereof, with intent to defraud H. M. of any of the duties by this act grant
ed; or if any person shall utter or sell, or expose to sale, any vellum, &c.,
having thereon the impression of any such forged stamp or die, or part there
of, or any such forged, &c. impresssion, or part thereof, knowing the same
[*1028 J *respectively to be forged, &c., or if any person shall privately and secretly
use any stamp or die so provided, &c. with intent to defraud H. M. of any of
such duties, or shall fraudulently cut, tear, or get off, or cause or procure to
be cut, &c. the impression of any stamp or die so provided, &c. in pursuance
of this or any former stamp act, from any wellum, &c. with intent to use the
same for or upon any other vellum, &c., or any instrument or writing chargea
ble with any of such duties, every person so offending, or knowingly and wil
fully aiding or assisting any person in committing any such offence, being
thereof convicted, shall suffer death without benefit of clergy.” The varian
ces from this form, in the variety of other acts on the subject, are not very
material. Some of them, as 37 Geo. 3. c. 90, s. 5, which imposes additional
duties on a great variety of instruments, omit the words seal or mark ; others,
as the regulations respecting bills of exchange, and other writings not under
41 Geo. 3.
seal retaining the words or mark, omit the word seal; the 31 Geo. 3. c. 25.
c. 86.
s. 29, and 39 Geo. 3. c. 107. s. 25, after the word sell, add or crpose to sale;
and the 41 Geo. 3. c. 86. s. 16, which grants additional duties on cards and
dice, ale licenses, probates of wills, letters of administration, and certain in
dentures, leases, and other deeds, omits the words or fraudulently before the
term use, and adds also that it shall be felony without benefit of clergy, to
forge “any mark or name provided by the commissioners under that act for

the wrapping or inclosing any dice, or making any part of, or being affixed to
such wrapper.”
55 Geo. 8.
c. 185.

-

By 55 Geo. 3. c. 185 s. 6, forging or counterfeiting, &c. any plate,
stamp, or die, or any part of any plate, &c. used for denoting the duties on
almanacks, newspapers, and licenses to keep stage coaches, or forging, &c.
any such plate, &c. on any paper, or stamping any paper with any such
forged, &c. plate, &c. with intent to defraud H. M., or selling or exposing to

sale any paper, having the impression of any such forged plate, &c. or any
such forged impression as aforesaid, knowing the same to be forged, &c. or
privately using any plate, &c. so provided, with intent to defraud H. M., and
abetting in such offence, is a capital felony. The offence of uttering a forged
stamp will be complete, although at the time of uttering, certain parts of the
stamp are concealed, but all the parts that are visible are like a genuine
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stamp, though the part concealed is unlike a genuine stamp, Russ. & Ry. C. ...":
C, 229.

may be
colºtit
Ted.

'The statute 10 Ann. c. 19. s. 97, see 13 Geo. 3. c. 56. s. 5, directs the

i.

commissioners of customs to provide seals or stamps for the marking of im
ported linens, and the commissioners for managing the duties on silks, cali
coes, linens, and stuffs, printed, painted, stained, or dyed in Great Britain, to
do the same as to the articles thus subjected to their direction, and enacts,
that if any person shall counterfeit or forge any stamp or seal to resemble
any stamp or seal provided in pursuance of that act, or shall counterfeit or
resemble the impression of the same upon any of the commodities chargeable
by that act, thereby to defraud the crown of any of the duties thereby grant
ed, he shall be guilty of felony without benefit of clergy, (but clergy is now
restored by 52 Geo. 3. c. 143. s. 1 ;) and if any one shall knowingly sell
any of the articles chargeable by virtue of that statute, to which a counter

feit stamp is affixed, and with intent to defraud the crown, he, and all aiders,
abettors, and assistants, shall forfeit 100l., and stand in the pillory for two
hours,

*The forging stamps on plate was formerly punishable, by 12 Geo. 2. c. [*1029 |
26. s. 8, with a forfeiture of 100l., and imprisonment on default of payment.
But now, by 55 Geo. 3. c. 185, forging gold and silver plate duty marks,
stamps, or dies, or the impression thereof, with intent to defraud the king, or
marking or stamping such plate or base metal with such forged mark, &c. or
transposing a stamp or mark from one piece of plate to another, or to a ves
sel of base metal, or selling, &c. or exporting any plate or metal having the

forged impression, or resembled or transferred impression, of any such mark,
stamp, or die, or having in possession the same, and aiding and abetting in
the offence, is felony without clergy.
-

The 2 & 3 Ann. c. 4, which directs the public registering of all deeds, ::::::::,
conveyances,
any honors,
lands,
tenements,
heredita&c.
ments, withinand
the wills,
West ofRiding
of the manors,
county of
York,
makes theorforging
of"ofdeeds,
York.
any memorial or certificate of registry punishable, as the forging of false
deeds to molest the freehold or inheritance in landed estates, see post, 1031.
And this is extended by 5 Ann. c. 18, to the entry of the acknowledgment of
any bargainer in any sale, and to all memorials, certificates, and indorse

ments which it specifies. The 7 Ann. c. 20, makes similar regulations as to lºº
Middlesex; and the 8 Geo. 2. c. 6. s. 31, extends the provisions before ap
plicable only to the West, to the North Riding of Yorkshire.
*The 12 Geo. 1. c. 32, for better securing the monies and effects of the [*1030]

suitors of the court of Chancery, by section 9, makes it a capital felony to #9::::
forgereport
the name
the accountant-general,
theinstrument
register, the
of suits
in
the
office,ororhand
any of
cashier
of the bank, to any
or clerk
writing
Chancery.
whatsoever, in order to obtain any inoney or effects of the suitors, or any cer
tificate or other writing therein mentioned of the same officers. Under this

act, forging a writing purporting to be an office copy of a report or certificate
Vol. III.

56
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gº of the accountant general that money has been paid to the bank, or forging an
T

may be

office copy of a certificate or receipt of one of the cashiers of the bank, is

.."
capital, 1 Leach, 61. 2 East P. C. 898. So in forging or counterfeiting
official pa- prefines and post fines in passing fines in C. P. 32 Geo. 2. c. 14. s.9, 52

ſº." Geo. 3. c. 143. s. 5. See 2 East P. C. 911. So is counterfeiting the hand
documents of the receiver of prefines at the alienation office, 42 Geo. 3. c. 54. s. 47,
(sed quare if not expired.) By the 53 Geo. 3. c. 151. s. 12, forging the
Fines in c. name or hand of the registrar of the court of Admiralty, or of appeals for

#nes at

prizes, or of the cashier of the bank, to any certificate for obtaining money or

*

effects of the suitors in those courts, is felony without benefit of clergy. The
counterfeiting of Mediterranean passes to protect British vessels from the
sºn. powers of Barbary, is, by 4 Geo. 2. c. 28, made felony without benefit of
*P* clergy; and, as this is an offence which might probably be committed abroad,
the second section of the same act directs, that when this is the case it may
be tried in any part of Great Britain by virtue of a special commission.

Admiralty

*::::::: ...

We have already seen that the forgery of documents relating to marriage,

register, li- as registers and licenses, it is by the 4 Geo. 4. c. 76, punishable with trans

“ portation for life under 26 Geo.3 c. 33. s. 16. See also 52 Geo.3 c. 126.
Ante, 711. By the same act (viz. the 4 Geo. 4.) making false entries in any
registers of baptisms, burials, or marriage, forging, destroying, or defacing
any such register, is felony, and punishable with transportation for life.

[*1081 |

*By the 24 Geo. 3. stat. 2. c. 37. s. 9, forging franks on letters to avoid

º:

payment of postage, is made a single felony, and punished with transportation
for seven years. And by 42 Geo. 3. c. 63. s. 14, forging or counterfeiting

: P*

the superscription, or the date upon the superscription of a letter, to avoid
payment of postage, or writing or sending such letter, knowing such forgery,
is a felony, punishable with seven years transportation. And by 54 Geo. 3. c.
169. s. 14, forging post-office marks to avoid payment of the postage, is pun
ishable as a misdemeanor by fine and imprisonment; and the 55 Geo. 3. c.
103, for regulating the postage of ship letters to and from Ireland, contains a
similar enactment as to letters thereby authorized to be marked.

Irish loans.

The 42 Geo. 3. c. 53, makes the forging, publishing, or altering of receipts
for contributions raised towards the Irish loan or Irish debentures, capital.

*::" All the acts authorizing the issuing of exchequer bills, make it felony without
Lottery
tickets.

benefit of clergy, to forge them, or any indorsement on them, to tender them
when forged in payment, or to demand money in exchange for them, see 42
Geo.acts
3. c.to 1.
s. 41.
See ante,
1025. tickets,
Formerly
was usual
all the
lot
tery
make
the forgery
of lottery
and ituttering
them inwhen
forged,
capital, but it is now made only a clergyable felony, see the 4 Geo. 4. c. 60.

*** s. 11. And the 42 Geo. 3. c. 116, which consolidates all the acts for the re
demption and sale of the land tax, makes the forgery of all documents ma

...”

terially relating to purchased exemptions, capital. So, forging any stamp or
seal, &c. &c. of the commissioners of the Excise or Customs, 52 Geo. 3. c.

143. s. 7, or excise permits, or frames for making paper with “Excise office,”
visible therein, 23 Geo. 3. c. 70. s. 9, 10. 52 Geo. 3. c. 143. s. 9, or debents
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ures or certificates for the return of money from duties of Customs or Excise,
52 Geo. 3. c. 143. s. 10, is felony without benefit of clergy. By the 3 Geo.
4. c. 77. s. 2, forging or receiving money for ale-house certificates, is a mis
demeanor; so is forging quarantine orders of council, &c. 46 Geo. 3. c. 98.

s. 8. Forging certificates, bills of exchange, &c. used in drawing for halfpay
pensions, &c. is by 56 Geo. 3. c. 101. s. 4, a felony without benefit of clergy.

thing
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Ale house
certificates.
Quarantine.

Certificates,

&c. half pay
pensions.
Seamen's

By the 52 Geo. 3. c. 127. s. 4, for consolidating all the previous acts on
the subject, it is made capital felony without benefit of the clergy, to make,

wages, prize
money, wills,
&c.

forge, counterfeit, or alter any letter of attorney, order, bill, ticket, certificate
of service, or other certificate, assignment, last will, or other power or authori
ty, in order to receive, or enable any other person to receive, any wages, pay,
prize money, &c. due, or supposed to be so, in respect of the services of any
officers, seamen, or other person, with intention to defraud any person or cor
poration, and uttering such letter of attorney, &c. By the 1 & 2 Geo. 4. c.
49. s. 4, persons procuring others to utter forged letters of attorney, certifi
cate, &c. or to apply for pay on probates of forged wills, &c. are guilty of felo
ny without clergy. By 55 Geo. 3. c. 60 s. 31, forging the signature of any
member or householder to a certificate, to enable any person to obtain probate
of any will or letters of administration to a seaman or marine, or uttering any
certificate with such false signature knowingly, is made felony, and punishable
with transportation for life, or fourteen or seven years. By the 55 Geo. 3. e.
60. s. 30, signing false petitions to the treasurer of the navy, to obtain a cer
tificate from the inspector of seamens' wills, is felony, punishable with seven
years transportation, see also the previous acts, 31 Geo. 2. c. 10. s. 24.9 Geo.
3. c. 30. s. 6.

32 Geo. 3. c. 33. s. 23.

35 Geo. 3. c. 94.

49 Geo. 3 c.

45. 49 Geo. 3. c. 123. s. 13. See post, 1082, as to the offence of person
ating seamen, &c. Under these previous acts, it has been holden, that the
forgery of a seaman's will is complete, though the christian name with which it
is signed is erroneous, 1 Leach, 20. The provision extends only to king's
ships, and therefore, if the will of a seaman on board a private vessel, or one
having letters of marque only, be counterfeited, the offender must be indicted
under the general statutes, which relate to the fabrication of testaments, I
Leach, 448, n. a. On indictments for forgery relative to seamen, the muster
book of the navy office is admissible evidence, I Leach, 20.
The counterfeiting of private securities has also been punished with great Private pa
pers, secu
severity, and in many instances made capital. By 5 Eliz. c. 14. s. 2, the for rities and
documents,
gery of “any deed, charter, or writing sealed, court-roll, or the will of any wills, notes,
person in writing,” to the intent that the estate of freehold, or inheritance of C.&c., 5 Eliz.
-

-

any landed property, or the right thereto “might be molested, troubled, defeat
ed, recovered, or charged;” and the “pronouncing, publishing, or showing
forth in evidence,” any instrument so forged, were made the grounds of an
action on the statute by which the party grieved was to recover double costs
and damages; and the offender was also to be set in the pillory, his nostrils
to be cut and seared with a hot iron, his person to be consigned to perpetual
imprisonment, and all the profits of his lands during his life, to be forfeited to

the crown. But the forgery of writings to the injury of termers was not made
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?..." so highly penal. The second section of the act makes forgeries, with the
tº:tend.

intent to injure those who have estates or interests for term of years, punish
able with double costs and damages, the pillory, the loss of one ear, and im

Private se. prisonment for twelve months without bail or mainprize. The second offence

... of either kind was made felony without benefit of clergy, s. 7. But this act
º bills, has now fallen into disuse, on account of the 2 Geo. 2. c. 25; made perpet

! *1032] ual by 9 Geo. 2. c.

18, which enacts, that if any one shall forge “any deed,

:%;” will, testament, bond, writing obligatory, bill of exchange, promissory "note
Geoz. c. for payment of money, indorsement or assignment of any bill of exchange or

}...gº.

promissory note for the payment of money, or any acquittance or receipt,
either for money or goods,” with intent to defraud any person whatsoever,
(and by 31 Geo. 2, c. 22. s. 78, any corporation whatsoever,) or shall utter
or publish as true, any instrument so forged with the like intent, he shall be
deemed guilty of felony without benefit of clergy. And the 7 Geo. 2. c. 22,
passed to remedy the defects which experience had found to exist in this sta
tute, extends its provisions to the counterfeiting or uttering “any acceptance
of any bill of exchange, or the number or principal sum of any accountable re
ceipt for any note, bill, or other security for payment of money, or any warrant
or order for the payment of money, or the delivery of goods,” with intent to
defraud any person, (and by 18 Geo. 3. c. 18, any corporation). But the 2
Geo. 2. c. 25. s. 4, expressly provided that its regulations were not to extend
to Scotland. And, therefore, the forgery of a note, made payable at Aber
deen, was not by this act within the English laws against forgery, though it is

doubtful how far this would apply to an uttering in England, 1 Leach, 68, but
now the 45 Geo. 3. c. 89, extends these acts to every part of Great Britain,
with certain alterations and amendments, see post, 1034.
As to the instruments which come within the meaning of these acts, a vari
ety of decisions have taken place, many of which relate to the general princi
ples of forgery, and will therefore be stated hereafter. Those only which ex
plain the extent of the terms used in these acts will be enumerated here.
A power of attorney to receive prize money is a deed within the 2 Geo. 2.
Russ. & Ry. C. C. 255 (A). So is a power of attorney to transfer govern
ment stock, signed, sealed and delivered, Rex v. Fauntleroy, I Ry. & Moo.

C. C. 43. 2 Bing. 413. 1 Carr. C. N. P. 421. S. C. And forging a deed
is within this statute, though there may have been subsequent directory pro

visions by statute that instruments, for the purpose of such forged deed, shall
be in a particular form, or shall comply with certain requisites, and the forged

deed is not in that form, or does not comply with those requisites; for the di
rectory provisions do not make the deed (though out of the form prescribed,
and without the requisites) wholly void, Russ. & Ry. C. C. 255. The for
gery of an instrument, as a last will, comes within the acts, though the sup
(A) [Under a statute of Virginia, which is a transcript of 2 Geo. 2. c. 25. } l, a contrary decision has
been made. Commonwealth v. Proctor, 1 Virginia cases, 4. The statute of the United States, 1823,
c. 166, (8 U. S. Laws, (Story's ed.) 1917,) for the punishment of frauds committed on the government of
the United States, includes a power of attorney, in the enumeration of instruments, which it is made
penal to ſorge, alter, or counterfeit.]

º
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posed testator is living, 1 Leach, 449.
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forging a will of land, attested by two witnesses only, 2 East P. C. 953 (A). dºes
With respect to what is a bill of exchange within the acts, it should be ob- Private se
served, that it must apparently be a genuine bill. There must be a payee to *i.
the bill, and forging an instrument payable to blank or order, is not sufficient, bills, &c.
Russ. & Ry. C. C. 195. And where the prisoner drew a bill upon the trea
surer of the navy, payable to blank, or order, and signed it in the name of a na

vy surgeon, it was held not a bill, nor an order for payment of money, within
the act, for there must be some payee, and a direction to pay blank, or order,
was not sufficient, Russ. & Ry. C. C. 193, and see id. 161. Post, 1033.
Forging a bill of exchange, as such, is not an offence when the bill is drawn
for more than twenty shillings, and less than five pounds, without mentioning
the place of abode of the payee, and without having a subscribing witness
thereto, for want of which circumstances it is void, by 17 Geo. 3. c. 30. s. 1.
2 East P. C. 954 1 Leach, 431. But uttering a forged bill importing to be
payable to the drawer's order, with intent to defraud, is a complete offence,
though there is no indorsement upon it, importing to be the drawers, Russ. &
Ry. C. C. 149. Bayley, J. dis. and though the bill was not accepted, id.
And forging a bill payable to the prisoner's own order, and uttering it without
indorsement as a security for a debt, is a complete offence within the act,
Russ. & Ry. C. C. 86. Forgery may be committed of a bill of exchange on
unstamped paper, 1 Leach, 257. 2 East P. C. 955. See 3 Stark. C. N. P.

67. A bill upon the commissioners of the navy for pay, is a bill of exchange
within the 2 Geo. 2. c. 25, although it is not such an instrument as the 35 Geo.
3. c. 94, warrants, Russ. & Ry. C. C. 297. 2 Burn, J. 24th edit. 509. We

shall hereafter, post, 1036, see how far the writing a fictitious name amounts
to forgery,
It is not necessary that a promissory note should be negotiated, in order to be

...:

so

curities,

a promissory note within 2 Geo. 2. c. 25.

Russ. & Ry. C. C. 300. 6 Taunt. prºmissory

825. S. C. But the note must be complete, to come within this statute. ...'.
Forging or uttering a note which, for want of signature, is incomplete, is not ment
...”.ofPay
mo
so, Russ. & Ry. C. C. 455. Uttering a forged note of a Scotch corporation, ney, &c.
such as the “British Linen Company,” is not an offence within the meaning
of the 2 Geo. 2. c. 25. Russ. & Ry. C. C. 71. but it may be within the 45
Geo. 3. c. 89. s. 8.

With respect to what is an “acquittance or receipt of money or goods” (B),
within the meaning of the 2 Geo. 2. c. 25. it has been held that a memorandum

importing that A. B. had paid a sum to C. D. but not importing any acknowl
edgment from C. D. of his having received it, is not a receipt within the sta
(A) [See State v. Jones, 1 Bay. 207,209.]
(B) [In an indictment for forging an acquittance, it is not necessary to allege that any goods
were delivered in consideration of such acquittance; the false making with intent to defraud is the gist
of the offence. Commonwealth v. Ladd, 15 Mass. R. 526. See id. 527 n. (b). But it is held in Ten
nessee,tothat
indictment
for forging
receipt whose
must charge
that forged.
the person
to v.whom
the1 receipt
ported
be an
given
was indebted
to thea person
name was
Rice
State,
Yerger'spº
R.
432. See State v. Dalton, 1 Ruffin's R. S.]
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tute, Russ. & Ry. C. C. 227. The name of the holder of a navy bill signed on
a proper receipt stamp, and affixed to the instrument, is not in itself prima facie,
a receipt for money, but as it is so considered in the navy-office, it may, by
proper averments in the indictment, be shown in reality to be effectual as such,
and consequently the object of forgery, 2 Leach, 624 (a). And if a person
is employed by the personal representatives of a public accountant to settle in
tricate accounts with government, and he, in order to set the estate free
from the claims of the navy board, produces fabricated vouchers as from
workmen employed by the testator, he may be convicted of forging “receipts
and acquittances for money,” within the statute, 2 Leach, 877. But this is
not the case with a scrip receipt, in which the blank for the name is not filled
up with the name of the subscriber, 2 Leach, 557. 2 East P. C. 933, Nor
does the act apply a forged receipt for bank notes, they not being regarded in
strictness, either as goods or money, 1 Leach, 182 (A).

*As to what shall be considered as a “warrant or order for payment of
[...ſº)
money
or delivery of goods (B),” within 7 Geo. 2. c. 22, it has been holden
curities,
rivate se

orders for

payment

of money,
&c.

that the document forged, must be such as appears to give to the bearer a dis
posing power over the property which he demands; it must assume to transfer
the right at least of the custody of the goods to the offender; and not be a
mere request to a third person to deliver the articles in question which he may
evidently refuse if he pleases, Fost. 119. But in general, the essence of the
crime does not consist in the order being such as not only supposes the right
in the party supposed to make it, but as will appear to the party to whom it is
directed, to throw on him the duty of compliance. It is sufficient if it as
sumes, on the face of it, to be an instrument of this kind.

The distinction

is, that when an order is so drawn as to induce a belief in the person to
whom it is uttered, that it will be complied with, the offence is within
the act, though it could not deceive the party on whom it is drawn; but if it

seems to leave the compliance optional, and applies rather to the favor than
the justice of the person to whom it is addressed, it is not within the meaning
of the statute, because the individual taking it can place no reliance on its cred
it, 1 Leach, 95, in notis. Thus, a note as from an overseer of the poor to a

tradesman, desiring him to deliver goods to the prisoner, is not an object of ſor
gery within the act. Fost. I 19. So where the prisoner drew a bill, “Please to
pay on demand, £15,” and signed it with his own name, but it was not ad
dressed to any one, there were forged upon this instrument, when uttered, the
words and signature, “Payable at Messrs. Masternan & Co. White Heart
court. I William MP Incrheny.” M'Inerheny kept cash at Masterman & Co.'s
who were bankers; the judges held that this was not an order for payment of
money, there being no special averments in the indictment that this was in
tended for an order, or that Masterman & Co. were bankers, Russ. & Ry. C.
C. 161, and see id. 193, ante, 1032. But to utter a feigned order on a bank

er with whom the person whose name is used has no cash, as a valid draft,
(a) The assignee of a certificate to a navy bill is not a competent witness to prove the forgery, 8
Leach, 634.
-

(A) [State v. Foster, 3 M'Cord, 442.]
(B) [2 Russell, 468–475.)
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request counterfeited as by a customer to let the bearer have articles of mer

at A y

it

ele

coal aii’t-

chandize, does not amount to felony; but is a mere obtaining goods under false

Te D.

pretences.

Private so

1 Leach, 114. 2 East, P. C. 937 ; and see 1 Leach, 323. 2

curities or

East P. C. 938. So also the order must not merely be imperative in its terms, ders for pay
but must be counterfeited in the name of one who assumes to have the dispos ment of mo
ney, &c.

ing power over the things to be transferred; and not of a son or agent unless
expressly averred to have the control over the property in question, I Leach,
540. The order must be addressed to a specific person, who may be presum

ed, by those to whom it is uttered, to have the possession of the things to which
it relates; and not merely a desire that the party should have them, without, in
the instrument itself, specifying the individual to whom it is directed, I Leach,
540. But it is not necessary that the goods should be specified in the order;

so that to forge a paper in the name of a silversmith, for the redelivery of
plate from Goldsmith's-hall, in the words, “Please to deliver my work to the
bearer,” is capital, 1 Leach, 53 (B). Nor is it requisite that the order should
be such a one as the statute requires; for to counterfeit apaper in the
name of a seaman for the payment of "prize-money, by a seamen, which is in [*10341
valid, as not being framed according to the directions of 32 Geo. 3. c. 34, s

2, is felony, 2 Leach, 883. By the 48 Geo. 3. c. 75, a justice of the peace
may order the treasurer of the county to pay every churchwarden, overseer, head
borough, or constable, the expenses he has incurred in burying any dead body
that has been cast on shore. A justice's order was forged, stating that a dead
body had been cast on shore in the parish of A. that I. S. had made oath be

fore the justice that he had laid out 31, 5s. in the burying him, and requiring
the treasurer to pay him the sum, it was held that this was a warrant or order
for the payment of money within the 7 Geo. 2, though the order did not state
that I. S. was a churchwarden, &c. Russ. & Ry. C. C. 389. 1 Brod. &
Bing. 360. 3 J. B. Moore, 645. S. C. But forging a magistrate's order to
pay money will not be a capital offence, if the act of parliament, under which
alone the magistrate has power to make it, requires it to be under hand and
seal, and it is under hand only, and if it is addressed to an individual on whom

the magistrate has no power to make such order by the act. Russ. & Ry.
C. C. 317. 1 Stark. C. N. P. 396. S. C. Neither is it necessary that the
instrument should be such as is commonly termed a warrant or order for the
payment of money, but it will suffice if that be in reality its effect: so that a
bill of exchange may be laid in these terms, though to call it by its usual de
nomination seems more accurate. 1 Leach, 226. 2 East, P. C. 944. It
is also clear, that the statute is not, as has been objected, confined to orders
made in the course of commercial transactions. 2 Leach, 833. 2 East P.
C. 942.945.

As these acts seem only to have extended to inland bills of exchange, the
(A)

É. v. Fisher, 17 Mass. R.46; State v. Holly, 2 Bay R. 262,266.]

(B) [Under a statute of Connecticut providing a punishment for the forgery of certain enumerated
instruments," or any writing to prevent equity and justice,” it was held that forging the following order
was within the statute, viz. “Messrs. D. and D., please let the bearer trade ten dollars out of your store
and oblige yours,” &c. State v. Cooper, 5 Day. 250. See People v. Shaw, 5 Johns. R. 236.]

Foreign
securities,
bills, &c.
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43 Geo. 3. c. 139, made the counterfeiting or uttering any foreign bill, pro
missory note, or order for payment of money a single felony, and punished it
with transportation for fourteen years, s. 1. And by the same act, engraving,
or by any device making plates for the fabrication of any of the above instru
ments, for the first offence is made a misdemeanor, punishable with imprison
ment for any time not exceeding six months, fine, or whipping, and for the
second offence, transportation for fourteen years is directed, s. 2. The for

gery of a Prussian treasury note for one dollar, is within this act. 3 Brod.
& Bing. 201. Russ. & Ry. C. C. 473. 7 J. B. Moore, 1 S.C.
Consolida

The 45 Geo. 3. c. 89, extends all former provisions to every part of Great

tory provis
ions of 45
Geo. 3. c.
89.

Britain, and reciting the principal statutes on the subject of forgery, proceeds
to incorporate them in one general provision. By this act it is declared felo
ny, without benefit of clergy, to “falsely make, forge, or counterfeit, or alter.
or cause or procure to be falsely made, forged, counterfeited, or altered, or wil
lingly act or assist in the false making, forging, counterſeiting, or altering any
deed, will, testament, bond, writing obligatory, bill of exchange, promissory
note for payment of money, endorsement or assignment of any bill of exchange

or promissory note for payment of money, acceptance of any bill of exchange,
or any acquittance or receipt either for money or goods, or any accountable re
ceipt for any note, bill, or other security for payment of money, or any warrant
or order for payment of money or delivery of goods, with intention to defraud

any person or persons, body or bodies politic or corporate whatsoever, or shall
offer, dispose of, or put away any false, forged, counterfeited, or altered deed,
&c. [as before], with intention to defraud any person or persons, body or
bodies politic or corporate, knowing the same to be false, forged, counterfeited,
or altered (w).” As this act is to be taken pari materia, with those previously
existing on the same subject, all the constructions of the language of them will
equally apply to the same terms when used in it.

[...]º
otes of

rivate
ankers.

*The notes of private bankers clearly come within the language of the last
and of the former statutes, as the objects of capital forgery. But it was thought
necessary, not merely to punish the actual counterfeiting, but in a case where
the temptation is so strong, to prevent all attempts tending to it, in the same way
as we have seen, the legislature had previously interposed for the protection of
the Bank of England (z). The 41 Geo. 3. c. 57, therefore, enacts, that if
any person shall make a frame or mould, or part of such machine, for the
making of paper with the name of any person or firm, carrying on the business
of bankers, visible on the face of it, without a competent authority in writing,
or manufacture or sell any such paper, or by any contrivance procure the
name of a banker to be visible on the substance of the paper, he shall, for the
first offence, be imprisoned for any time not exceeding two years, nor less than
six months, and for the second offence, be transported for seven years, s. 1.

By the same act, the engraving, or in any manner making upon a plate, any
note or instrument for payment of money, or part of it as of a banker—the using
(w) This clause is F." at length as a specimen which are, for the most part, nearly similar.
of the language of the acts respecting forgery,
(z) Ante, 1025, 6, 7.
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any plate so engraved—having it in custody—(A) and the uttering of any ºf
note thus fabricated—are to be visited with similar penalties, s. 2.
-

-

-

-

-

And to May be
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-
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by any
any contrivance, subscriptions
p
J
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note, expressed to be payable to the bearer on demand, on a plate, or to have Nºtes of
such plate in possession without being able to prove that it came there by in- *.
nocent means, is punished for the first offence, with imprisonment from three
years to twelve months, and for the second, with transportation for seven
years, s. 3. Where a company carries on the business of bankers, although
incorporated for a totally different purpose, it is no offence under this act, to
have a plate for making bills of exchange in the name of such corporate com
pany. Russ & Ry. C. C. 65.
the 54ofGeo.
3. c. 133,
forging to
anya declaration
of return
of the
onBy
a policy
insurance,
is subject
penalty of 500l.
for the
firstpremium
offence, Policy of

insurance.

and the second offence is a felony, subject to transportation for seven years.
We have thus enumerated the principal documents, the forgery of which THE
Hºw Thing
ºn
is prohibited by legislative provisions; and in so doing, many cases will be forged

found which decide how far the thing forged must be such as, if genuine, ... *:
would be valid. However, it may be as well further to observe, that it is ...".
INE, woo Ln
of no consequence whether the counterfeited instrument be such as if real Anti
º
Ilow tar
-

-

-

-

would be effectual to the purpose it intends, so long as there is a sufficient a proper
resemblance to impose on those to whom it is uttered.

Whether the fraud be

º,

effected on the party to whom an instrument is addressed, or whose writing feit
. instru
.”
-

-

-

-

-

is counterfeited, or on a third person who takes it upon the credit it assumes, ment
in
cases where
is immaterial. Thus it was anciently holden, that the forgery of a protection a stamp
-

-

-

-

-

-

requisite
in the name of a person as being a member of parliament, who really was not is...'.
-

-

-

-

-

so, was an indictable offence, Sid. 142. To counterfeit a conveyance with of any avail.
a wrong name, has been deemed within 5 Eliz. c. 14, though it would have
"been ineffectual if genuine, I Keb. 803. 3 Keb. 51. The fabrication of [*1036]
an order for payment of a sailor's prize-money is forgery, as we have already
seen, though it be invalid as wanting the requisites required by statute, 2
Leach, SS3. The offence of uttering a forged stamp will be complete, though
at the time of uttering, that part which in a genuine stamp, would in terms
specify the amount of duty, is concealed, and in fact cut out, and though
that part where the papers were entire, did not contain any thing specifying
the amount of duty, provided the parts left visible are like a genuine stamp,
Russ, & Ry. C. C. 229. 212. We have also seen, that the forgery of an in
strument, as a last will, comes within the statutes, although the supposed tes
tator is living, 1 Leach, 449. And it may be collected from a number of
cases, that forgery in the name of a person who has no real existence is as
much criminal as if there was an intent to defraud an individual whose writing
is counterfeited, 1 Leach, 83. Thus the making of a bill of exchange is
within the acts, though all the names to it are fictitious, 2 East P. C. 957 (B).
(A) [The possession of materials devised, adapted, and designed for counterfeiting bank notes, with
out an intent to use or cause or permit them to be used in counterºiting, is not an offence within the

statute of Massachusetts, March 15th, 1805. Such intent must be alleged in the indictment. Common
wealth v. Morse, 2 Mass. R. 128–132

-

(B) [King v. Tuft, 1 Leach, 172; King v. Taylor, l Leach, 257 and note (a); Tatlock v. Harris, 3
Wol. III.
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To counterfeit a power of attorney, as by the administratrix and daughter of
a seaman who died childless, is capital, Fost. 116. Nor is it necessary that

to MMIt
Ted.

How far it
must be

apparently
genuine.

any additional credit should be obtained by using the fictitious name; for
where the prisoner indorsed a bill he had found, in a feigned name, to conceal
that it had passed through his hands, he was holden guilty of forgery, though

he might have procured the money on discounting it, by a true indorsement of
his own, 1 Leach, 172, and see Russ. & Ry. C. C. 75, 90,209, 278. So to
put a fictitious name on a bill indorsed in blank, in order to circulate it with

secrecy, is a similar offence, I Leach, 215. And indeed it seems that it is
not necessary to constitute forgery, that there should be an intent to defraud

any particular person, and a general intent to defraud will suffice, 3 T. R.
176. 1 Leach, 216, 17, in notis. But to support a charge of forgery, by
subscribing a fictitious name, there must be satisfactory evidence on the part
of the prosecutor that it is not the party's real name, and that it was assumed
for the purpose of fraud in that instance, Russ. & Ry. C. C. 260. Assum
ing and using a fictitious name, though for purposes of concealment and
fraud, will not amount to forgery, if it were not for that very fraud, or system
of fraud, of which the forgery forms a part, Russ. & Ry. C. C. 260 (A). If
there is proof of what is the prisoner's real name, it is for him to prove that he
used the assumed name before the time he had the fraud in view, even in the

absence of all proof as to what name he had used for several years, before
the fraud in question, Russ. & Ry. C. C. 278; and where a bill was addres
sed to T. B., baize manufacturer, Rumford, Essex, and the prisoner uttered
a bill with an acceptance thereon, made by T. B. who did not live at Rum
ford, and was not a baize manufacturer; it was held that the adopting a false
description and addition, where a false name was not assumed, and where
there was no person answering the description or addition, was not a forgery,
Russ. & Ry. C. C. 405. 3 Brod. & Bing. 228. S. C. Where the prisoner
having promised, in payment for some goods, an acceptance by a London
banker, gave a bill, addressed to and purporting to be accepted by Williams
& Company, No. 3, Birchin Lane, London, and it was proved that Williams,
Burgess & Co. of No. 20, Birchin Lane, had not accepted the bill, and that
no other bankers of the name of Williams & Co. were known in London;
but no evidence was adduced to show that Williams & Co. of No. 3, Birchin
Lane, had not accepted the bill; it was held there was no forgery proved
against the prisoner, 2 Burn, J. 24th edit. 510. Russ. & Ry. C. C. 463. S.
C. (B).
Some difficulty however, seems to have arisen as to the case of stamp
ing (y), from the peculiar wording of the acts, which make certain stamps re
(y). This subjects seems more properly to be instrument, in respect of which forgery may be
considered here than as a mere matter of evidence, committed. See the law upon this subject in part
as it enters materially into the description of the considered ante, vol. i. 556 to 627.
T.R. 174; Vere v. Lewis, 3 T.R. 182; Minet v. Gibson, s T. R. 481; Collis v. Emmet, 1 Hen B1.
313; Gibson v. Minet, 1 Hon. Bl. 569; Mussi v. Lorain, 2 P. A. Brown, 59: Riley's case, 5 Rogers'
Rec. 87; Golobed's case, 6 Rogers' Rec. 25; U. States v. Turner, 7 Peters, 132. See Commonwealth
v. Boynton, 2 Mass. R. 77.]
(A)
v. Burton-upon-Trent, 3 Maule & Sel. 538.]
(B) [Coal consigned to G. P. of New York arrived and was claimed by another cf the name of G. P.

š.
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They usually contain a clause “that no bill of exchange, promisso-
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ry note, or other note, draft or order, nor any receipt (or other instrument which May ºr
the act requires to be stamped) shall be pleaded or given in evidence in any *

court, or admitted in any court to be good, useful, or available in law or How far it
equity, unless the vellum, parchment, or paper on which such bill of ex- **,
change, &c. shall be engrossed, printed, written, or made, shall be stamped genuine.
or marked with a lawful stamp or mark, to denote the rate or duty as by this
act directed, or some higher rate or duty in this act contained,” see 55 Geo.
3. c. 184. s. 8. From hence it was argued, that as the words of the acts
were thus expressed, it would be impossible to give the counterfeited paper in
evidence, and, consequently, to convict the offender. Some cases there are
which at first sight seem to support this opinion. Thus, on an indictment for

feloniously burning down a house with intent to defraud the "insurers, a ma- [*1037]
jority of the judges (z) were of opinion, that as the memorandum indorsed on
the policy was not stamped, there never was a valid contract for the prisoner
to break, and therefore that his crime was incomplete, 1 Taunt. 102. In Mr.

Aslett's case already referred to, it was holden that he could not be convicted
of stealing exchequer bills, when the instruments he embezzled were invali
dated by a defect in the authority of the officer by whom they were issued, 1
N. R. 1 Russ. & Ry. C. C. 57. 2 Leach C. C. 958. S. C. And it has
been decided that a servant in the post-office cannot be guilty, under 7 Geo.
3. c. 50. s. 1, of taking a draft on a banker in town from a letter, drawn on
unstamped paper, and drawn more than ten miles from London, 3 Bos. &
Pul. 311. But when the same person was afterwards indicted for purloining
the letter, the unstamped draft, invalid in itself, was received in evidence

against him, 3 Bos. & Pul. 315.

All these cases are, however, very different from the instance of forgery.
In them the substance of the offence was in violating a valid contract; in em
bezzling certain things of a peculiar kind; and in stealing instruments of a
certain value to their owner. The objects of larceny must be described in
the indictment as they really are, and if shown in evidence, by reason of any
latent defect to be different things, of little or no value, the charge is evidently
unproved. In forgery, on the other hand, the essence of the accusation is,
that the instrument is a mere fiction. In the instance of larceny, the offence
depends on the thing stolen being real; in that of forgery, on its being coun
terfeit. In the former case the document must be of a real value, in the lat
ter it is clearly of none. While in the first it is laid as an actual security, in
the last it is expressly averred to be a mere pretence. In case of larceny,
the want of the stamp is the fault of the prosecutor; in forgery, it is the act
of the defendant. It is reasonable to suppose that the legislature in protecting
the revenue should refuse to give effect to instruments in which the framers
have neglected to observe its directions; but it would be strange to contend,
that they at once held out a temptation to forgery, and to a fraud on the reve
(z) Six to five only.

who resided there, and he knowing this obtained an advance of money on endorsing a permit for the
º
of the coal, with his own proper name. This was held forgery. People v. Peacock, 6 Cowen,
72.
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nue, by making the latter the means of impunity to the former. We find,
therefore, that it has been repeatedly decided that, in case of forgery, a defect
in the stamp will not avail the prisoner, I Leach, 257, 8, in notis. And it has
even been decided that if there be no stamp at all on a counterfeit promissory
note, it may still be forgery, 2 Leach, 703—though this case seems to go too
far; for how can a promissory note, without the appearance of a stamp, have

such a similitude to a genuine instrument as is requisite to constitute forgery 1
[*1038]

*The effect of the absence of stamps in criminal cases, after all, seems ne
ver to have been properly a question of evidence. The cases where the de
ſendant has been acquitted on this ground, have been those in which the va
lidity of the instrument was necessary to the crime, and the stamp indispen
sable to the validity of the instrument. The terms of the acts stating that
the unstamped papers shall not “be pleaded or given in evidence in any
court, or admitted in any court, to be good, useful, or available,” seems evi
dently to express the intent of the legislature that they shall not be received
in evidence, or recovered upon, for civil purposes. Thus Mr. Justice Buller
observes, “the stamp acts are merely revenue laws,” 2 T. R. 609, and it
cannot be supposed that they were intended to influence criminal proceedings:
so that it seems, at least, doubtful whether, in any case, the want of a stamp

is an objection to the reception of a paper in evidence on the trial of an in
dictment of any kind; while, in case of forgery, it seems clear that a defect
in the stamp is immaterial, so that, on the whole, the resemblance is sufficient
to deceive.

But though the invalidity of the instrument, if real, is thus immaterial, it
must not appear on its face, so that no one of common understanding would
give it credit (A). Thus, it will not be forgery to fabricate a will for land, as
attested by only two witnesses, 2 East P. C. 953. Nor is it felony to coun
terfeit a bill of exchange for a sum of more than twenty shillings and less

than five pounds, without mentioning the abode of the payee and being at
tested by a subscribing witness; as such an instrument is, by 17 Geo. 3. c.
30, absolutely void, I Leach, 431, and we have noticed several other cases
of this nature (B).
WHAT
raise
M.A. i. i. N. G. Is
Fu Fri
citext.

We have now to inquire what act of the offender is necessary to constitute
forgery. It is evidently not requisite that the whole instrument should be fic
titious. Making a fraudulent insertion, alteration, or erasure, in any material
part of a true document by which another may be defrauded; the fraudulent
application of a false signature to a true instrument, or a real signature to a
false one; and the alteration of a date of a bill of exchange after acceptance,
by which its payment may be accelerated, are forgeries, 1 Hale, 683, 4, 5,
. (A) [Forging an instrument, which on the face of the indictment appears to be vºid, if it were genu
ine, is not, an indictable offence. People r. Shall, 9 Cowen, 778. See Butler v. Commonwealth, 12
sº
& Rawle, 237; Pennsylvania v. M'Kee, Addis. R. 33, 36.]
(B) [So where the circulation of bank notes of a certain amount is prohibited by statute, it is not a fe
lony in New York, to utter and publish a forged note of that amount, though the note is not wholly void,

but might, iſ genuine, be collected in another state. People v. Wilson, 6 Johns. R. 320.]

Chap. XV.]

1038

PRELIMINARY NOTES.

4 T. R. 320. Altering a bill from a lower to a higher sum is forging it (A);
and a person may be indicted on the 7 Geo. 2. c. 22., for forging such an in
strument, though the statute has the word alter as well as forge ; and in the

ON what

same case it was held no ground of defence, that before the alteration it had

What false

been paid by the drawer and re-issued, Russ. & Ry. C. C. 33. 2 East P.

sufficient.
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C. 979, S. C. So altering a banker's one pound note, by substituting the
word ten for the word one, is a forgery, Russ. & Ry. C. C. 101 ; see 2 Burn,
J. 24th edit. 491, and 2 East P. C. 986. If a note be made payable
at a country banker's, or at their bankers in London, substituting one of the

places named, by introducing a piece of paper over the names of the London
bankers, containing the names of another banking-house in London, is forgery,
Russ. & Ry. C. C. 164. 2 Taunt. 328. 2 Leach, 1040, S. C. A person
who makes a copy of a receipt interpolating the words “in full of all demands,”
and produces such a false copy, upon a suggestion of the loss of the original,
is guilty of forgery, 5 Esp. Rep. 100: where the prisoner procured a deed to
be forged from J. M. and his son, conveying an estate for life to Mary K., and
that after the death of one of the supposed grantors, he procured the false deed
to be altered by enlarging the grantee's estate to a fee, he was convicted
of forging and uttering it in the state in which it was so altered, and it was held
he was rightly so convicted, for it was no less a forgery after than before such

alteration, 2 East P. C. 856. 2 Burn, J. 24th edit. 492. S. C. So expung
ing an endorsement on a bank note with a liquor unknown, has been holden to
be an erasure within 8 & 9 W. 3. c. 20. 3 Pr. Wms. 419 (B). The instrument
must, in itself, be false; for if a man merely pass for another who is the ma
ker or indorser of a true instrument, it is no forgery, though it may be within
the statute of false pretences, 1 Leach, 229. We have already seen what
signature of a fictitious name will amount to a forgery, ante, 1036. The in
strument counterfeited must also bear a *resemblance to that for which it is

[*1009]

put forth, but need not be perfect or complete: it is sufficient if it is calculated
to impose on mankind in general, though an individual skilled in that kind of
writings should detect its fallacy. Thus, if it appears that several persons

have taken forged bank notes as good ones, the offender will be deemed guilty
of counterfeiting them, though a person from the bank should swear that they
would never impose on him, being, in several respects, defective, 2 East P. C.

950. And it has been holden that a bank note may be counterfeited, though
the paper contains no water-mark, and though the word pounds is omitted, that
word being supplied by the figures in the margin, I Leach, 175. For it was
said, that in forgery there need not be an exact resemblance, but it is suffi
cient if the instrument counterfeited be prima facie fitted to pass for the wri
ting which it represents, 1 Leach, 179; and see ante, 1035 (C).

As to what is considered an uttering within the acts against forgery, it has

What an

uttering.

(A) [State v. Waters, 2 Const. Rep. 669. Whether making a larger out of a smaller number of
notes is a forgery—Quarre? See Commonwealth v. Hayward, 10 Mass. R. 34.]
(B) [The severing an indorsement from a note and leaving the note entire is not a forgery within the
meaning of the statute of Vermont for the punishment of crimes and misdemeanors. State tº. M'Leran,
1 Aiken's R. 311.]

(C) [A counterfeit bill may be in the “similitude of bills issued by a bank" though the bank may new
er have issued bills of the same amount. Commonwealth tº. Smith, 7 Pick. R. 137.]

1039

FORGERY.

O'N

[Chap. XV.

STATUTES.

Ox what
a Hi in G it
M. A. Y. B. E.
tº toxivil r
T Ed.

What an

uttering.

been decided that the instrument forged should be parted with, or tendered or
offered, or used in some way to get money or credit upon it (A). Delivering
a box, containing, among other things, forged stamps, to the party's own ser
vant, to be forwarded by a carrier to a customer in the country, is an uttering,
Russ. & Ry. C. C. 212. 4 Taunt. 300. 2 Leach, 1048. S. C. But
showing a man an instrument, the uttering of which would be criminal, though
with an intent of raising a false idea in him of the party's substance, is not an
uttering or publishing within 13 Geo. 3. c. 79. Nor will the leaving it after
wards sealed up, with the person to whom it was shown, under cover, that he
may take charge of it, as being too valuable to be carried about, be an uttering
or publishing, Russ. & Ry. C. C.200. It is held not to be sufficient to make
a person a principal in uttering a forged note, that he came with the utterer
to the town where it was uttered, went out with him from the inn at which

they had put up a little before he uttered it, joined him again in the street a
short time after the uttering, and at some little distance from the place of
uttering, and ran away when the utterer was apprehended, Russ. & Ry. C. C.
113. The offence of disposing and putting away forged bank notes is com
plete, though the person to whom they were disposed of was an agent for the
bank to detect utterers, and applied to the prisoner to purchase forged notes,
and had them delivered to him as forged notes for the purpose of disposing of
them, Russ. & Ry. C. C. 154. If a person knowingly delivers a forged instru
ment to another, who knowingly utters it accordingly, the person who deliv
ered such instrument to be put off, may be convicted of having disposed and
put away the same, on the statute 15 Geo. 2. c. 13. s. 11. Russ. & Ry. C.
C. 72. 1 New Rep. 96. 2 Leach, C. C. 978. S. C. The mere fact of
uttering a counterfeit note as a genuine note, is tantamount to a representation
that it is so, Russ. & Ry. C. C. 127. Upon an indictment for uttering a for

ged note, evidence is admissible of the prisoner having at a prior time uttered
another forged note of the same manufacture, and also that other notes of the
same fabrication, had been found on the files of the bank with the prisoner's

hand writing on the back of them, in order to show the prisoner's knowledge
of the note mentioned in the indictment being a forgery, Russ. & Ry. C. C.
132. 1 Campb. 324. S. C. And see Russ. & Ry. C. C. 120. 1 New Rep.
92 (B).

With respect to what may be considered as having in possession a forged
instrument, knowing it to be forged, within the meaning of the 45 Geo. 3. c.
-

(A)
ing of
But
it, is a

[Pledging a counterfeit note, which was to be redeemed at a future day, is not within the mean
the act of assembly (of Tennessee) creating the offence. Gentry v. State, 3 Yerger R. 451.
giving a forged note to another person, whether an accomplice or not, in order that he may pass
disposing of and putting it’away. Rex v. Giles, Ryan & Moody, C. C. 166; Commonwealth v.

Hill, 11 Mass. R. 136.]

(B) [See Martin v. Commonwealth, 745; Spencer v. Commonwealth, 2 Leigh, 751; State º Hous

‘...] R. 59; Hess v. State, 5 Ohio R. 9; Roscoe's
Dºg. Cr. Ev. 67, n. (1). So evidence of a prisoner's false declarations relating to a forged bank, note
uttered by him are a missible to evince his guilty knowledge. State v. Smith, 5 Day, 175. Evidence
of a prisoner's endeavors to engage a person to procure for him counterfeit money, of his declared in
ton, l Bailey,300; State v. Petty, 1 Harper's (S.

tention to become acquainted with a counterfeiter, and to remove to a

ſº near to his residence, is

admissible to prove the scienter. Commonwealth v. Finn, 5 Randolph R. 701.]
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89. s. 6, it seems, that the circumstance of the prisoner's having it in his con- º:
trol, is sufficient; so if the instrument be uttered by the prisoner, see Russ. may be

& R. C. C. 104. The mere having counterfeit silver in possession, with in-jº"
tent to utter it as good, is no offence, for there is no criminal act done. Russ. What an ut
& Ry. C. C. 184. 288; but procuring base coin, with intent to utter it as good, “ring:
is a misdemeanor, Russ. & Ry. C. C. 308.
The very essence of ſorgery is an intent to defraud; and, therefore, the mere Wº:
imitation of another's writing, the assumption of a name, or the alteration of a ſºr Tar.
in

written instrument, where no person can be injured, does not come within the ...”.
definition of the offence. Most of the statutes expressly make an intent to ºr
defraud a necessary ingredient in the crime (A); whether it existed or not, is
a question for the jury to determine. But it is in no case necessary that any
actual injury should result from the offence, 2 Stra. 747. 2 Lord Raym.
1461 (B). The question as to the party's intent, is for a jury, and such jury
ought to infer an intent to defraud the person who would have to pay the in
strument, if it were genuine, although, from the manner of executing the for
gery, or from that person's ordinary caution, it would not be likely to impose
on him, and although the object was general to defraud whoever might take
the instrument, and the intention of defrauding in particular, the person who
would have to pay the instrument, if genuine, did not enter into the prisoner's
contemplation, Russ. & Ry. C. C. 291. Uttering a forged stock receipt, to
a person who employed the prisoner to buy stock to that amount, and ad
vanced the money, is sufficient evidence of an intent to defraud that person;
and oath of the person to whom the receipt was uttered, that he believes the
prisoner had no such intent, will not repel the presumption of an intent to
defraud, Russ. & Ry. C. C. 169 (C).

*

All the principal statutes respecting forgery make the aiders and procurers *:::::::equally guilty with the actual offender (D).

And the rule, that when a statute ºs', ºr,

ereates a felony, it includes accessaries before and after, as at common .
law, seems to apply to this, as to other offences. But where the pro
curers are not present at the forging or the uttering, they must be indicted spe
cifically, as accessaries, and not as principals, 2 East P. C. 974. If several

combine to forge an instrument, and each executes by himself a distinct part
of the forgery, and they are not together when the instrument is completed,
they are nevertheless all guilty as principals, Russ. & Ry C. C. 446.

Eut if

several plan the uttering of a forged order for payment of money, and it is ut
tered accordingly by one in the absence of others, the actual utterer is alone

the principal, Russ. & Ry. C. C. 249. And persons privy to the uttering of a
forged note by previous concert with the utterer, but who were not present at

§:

2 Russell, 317 n. (A).]

(B) [Ante, 1022, in notis.]

(C) [United States v. Moses, 4 Wash. C. C. R. 726. If the indictment lay the intent to defraud A.,

prººf of an intent to defraud A. and B. will sustain the indictment. Veasie's case, 7 Greenl.

R. 131.

(D) [On an indictment for altering an order for money payable to the defendant, the evidence was

his confession that another did it, the defendant knowing and being present at and consenting to the al

ºr. and it was held sufficient to warrant a conviction.

Commonwealth v. Stevens, 10 Mass. R.
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the uttering, or so near as to be able to afford any aid or assistance, are not
principals, but accessaries before the fact, Russ. & Ry. C. C. 25. 2 East
P. C. 974. S. C. And where the prisoners, I. E. and S. E. were indicted
for uttering a bad shilling to M. B. and having another bad shilling in their
possession at the time, and the uttering was by the woman alone, in the ab
sence of the man; it was held, that the man was not liable to be convicted of
the actual uttering, although proved to be the associate of the woman on the
day of the uttering, and to have had other bad money for the purpose of ut

tering; it was also held, that the woman could not be convicted of the second
offence of having other bad money in her possession at the time, on the evi
dence of her associating with a man, not present at the uttering, but, having
large quantities of bad money about him for the purpose of uttering, Russ &
Ry. C. C. 142. Where the wife, by her husband's order and procuration, but
in his absence, knowingly uttered a forged order and certificate for the pay
ment of prize money, it was held, that the presumption of coercion at the time
of uttering, did not arise as the husband was absent, and that the wiſe was
properly convicted of the uttering, and the husband of procuring, Russ, &
Ry. C. C. 270; and see Id. 25. 113. For further law as to accessaries, see
ante, vol. i. 261 to 257.

Where the prisoner being indicted in the county of Wilts, for having a forg
ed note in his possession, it appeared, that whilst he was in London, his
lodgings, in Wiltshire, were searched in the presence of his wife, and in a
pocketbook (in which his name had been written by himself,) the note in ques
tion was found, bearing date two months before, at which time he was in an

other county; it was considered by a majority of the judges, that this was not
sufficient evidence of the commission of the offence within the county, 2 Russ.
& Ry. C. C. 1500. In an indictment for uttering forged stamps, where there
was a delivery of a box, containing the stamps, to the party's own servant,
that he might carry them to an inn to be forwarded by a carrier to a customer
in the country, and the delivery was in one county, and the inn to which the
servant was to carry them in another, it was held, that the party might be in
dicted in the former county, Russ. & Ry. C. C. 212. For further rules as
to the venue, see ante, vol. i. 190, &c.
—º-—

REQUISITES OF INDICTMENT.
in Drct

Venue. It is necessary to show that the forgery took place in the county

hire nºr.

Venue.

where the venue is laid; and, therefore, where a counterfeit bill was found on

a person in one county where he had resided a year, and the instrument bore
date during his residence in another county, it was holden, that the venue

ought to have been laid in the latter, 2 N. R. 87. 2 East P. C. 992. So if
a note forged by one man, be uttered by another, between whom and the ma
ker an intimate connexion is proved to subsist, this circumstance, coupled with
the fact that a number of similar notes were found on the former, in the coun

Chap. XV.]
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ty where the venue is laid, will not be sufficient evidence, of itself, to support lº.

an indictment, charging him with the forgery there, 2 Leach, 787, 8 (A).

v.

*Recital of the forged writing. Every indictment for forgery must set Recital of
forth the instrument charged as fictitious, in words and figures, in order that

* writ

the court may be able to adjudge from the record whether it is a document in [ *1040]
respect of which forgery can be committed, 2 Leach, 808. 1 East Rep. 180,
in notis (B). and though, in general, figures must not be used in an indict
ment, ante, vol. i. 176, yet it is so necessary to set forth a fac-simile of the
instrument forged, that this rule is dispensed with, and the recital should, in
all respects, correspond with the writing charged as a forgery, 2 Bla. Rep.
787. And if, by addition, omission, or alteration, a word is so changed so as
to become another word, the variance will be fatal, 2 Russ. 1482 (C). I

Cowp. 229. But a mere literal variance, which does not change one word

for another, or create any ambiguity in the sense, as “value receiva,” for
“value received,” will not be material, I Leach, 145, “Jawick Park” for
“Jawick,” is no variance, 2 Stra. 901. Fitzg. 57, 261. 2 East P. C.
921. Where the prisoner was indicted for uttering a bill of exchange di
rected to Messrs. Masterman, Peters & Co. with a forged indorsement there
on, and it was objected that there was a variance in the indictment, which im
ported to set out the bill according to its tenor, inasmuch as the letter “r” in
Messrs. was omitted, and the abbreviation “Mess.” might stand for words
which Messrs. could not, the objection was over-ruled, Oldfield's case, 2
Burn, J. 24th edit. 518, MS. Where a bill was addressed to, and purported
to be accepted by, Messrs. W. & Co. bankers, Birchin Lane, and in the cor
ner, at the foot of the address to them, the figure “3” was written in a small
character, but it was not proved that it was on the bill at the time of its be
ing uttered or dishonored, on an indictment for forgery, professing to set out
the bill in terms, the figure “3” was inserted, as it appeared, on the bill when
it was produced at the trial, it was questioned whether this was not a variance,
6 J. B. Moore, 442. 3 Brod. & Bing. 197. Russ. & Ry. C. C. 436,
S. C.

And it was holden that the circumstance of the attestation of the wit

ness, and the words “Mary Wallis, her mark,” being inserted as part of the
tenor of the note forged, when, in reality, they were added immediately after
A) [See 2 Russell, 371–974; United States v. Britton, 2 Mason, 464; Spencer v. Commonwealth,
2 Leigh R. 751. The fact of forging a note within a county cannot be inferred from its having been
uttered there. Commonwealth v. Parmenter, 5 Pick. R. 279.]

-

(B) [State v. Potts, 4 Halst. R. 26; State v. Gustin, 2 South R. 744; People v. Kingsley, 2 Cowen,
522; State v. Parker, 1 Chipman's R. 298; U. States v. Britton, 2 Mason, 468; State v. Waters, 2
Const. Rep. 669. Or the omission must be excused by proper averments, State v. Potts, supra;
Commonwealth v. Houghton, 8 Mass. R. 110; Pendleton v. Commonwealth, 4 Leigh R. 694; Rex v.
Hunter, 3 Carr. & Payne, 591. As to the proof of forgery without producing the writing, see Common

wealth v. Hutchinson, 1 Mass. R. 7 ; Commonwealth v. Snell, 3 Mass. R. 82 ; Rex v. Haworth, 4
Carr. & Payne, 254.

-

It is not necessary to set out the marks and cyphers, ornaments, devices, or mottoes, on bank notes.
People v. Franklin, 3 Johns. R. 299; Commonwealth v. Searle, 2 Binn. R. 322; Commonwealth v.

Bailey, 1 Mass. R. 62; Commonwealth v. Stevens, 1 Mass. R.203; Hess v. State, 5 Ohio R. S.
The indictment need not allege the indorsement of the note, though it be forged. Commonwealth v.
Ward, 2 Mass. R. 397 ; Hess v. State, supra.]

(C) [Commonwealth v. Kearns, 1 Virginia Cases, 189; State v. Molier, l Devereux, 519; see
Commonwealth v. Parmenter, 5 Pick. R. 279.]
Wol. III.
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the prisoner's signature, would not amount to a variance, l Leach, 58. And

ment.

Recital of

in Rex v. Dolland, Maidstone, 1811, MS.the prisoner was indicted for forging

forged
writing.

a navy bill ; at the bottom of the bill were printed certain words, “pay, &c.
out of the navy funds, &c.” so as to be ready for acceptance at the Navy
Office, Lord Ellenborough ruled, that it was not necessary to notice these
words in the indictment, because, until acceptance, they were a nullity, and

inoperative; and he also ruled, that matter written after the bill was uttered
should not be stated.

If the instrument be in a foreign language, it should be so set forth, and
then translated, 7 J. B. Moore, 1. 3 Brod. & Bing. 201. Russ. & Ry.
C. C. 473, S. C.

The recital of the instrument is usually prefaced by the words “to the ten

or following, that is to say,” or “in the words and figures following,” which
imports an exact copy. But it has been holden, that the words “as follows,”
are sufficient; that they intend the same, and profess the same exactness, 2
Bla. Rep. 787. Ante, vol. i. 233. Certain it is, that the prosecutor cannot,
by varying the terms in which he introduces the instrument, relieve himself
from any accuracy which is otherwise requisite; and therefore, it is not mate
rial which of the above phrases he may employ.
In an indictment for forgery at common law, it should be stated by name
what the instrument was, in respect of which the forgery was committed, see
Russ. & Ry. C. C. 50. A bank post bill cannot be described as a bill of
exchange, but it may be described as a bank bill of exchange, Russ. & Ry.
C. C. 251; and see ante, 947, as to description of instrument (A).

Though it is sufficient to aver that the defendant forged a certain writing,
describing it truly, and setting forth its tenor, it seems more proper to lay it as
a certain paper-writing, purporting to be the instrument which the statute on
which the indictment is framed describes; since the essence of the charge is,
that it is a fiction; and, therefore, it has been holden sufficient to charge de
fendants with publishing “as a true will, a certain false, forged, and counter

feited paper-writing, purporting to be the last will of A. B.” although the
words of the act are, “shall forge a will,” 2 Bla. Rep. 790. As the word
tenor imports an exact copy, the word purport means no more than the sub
stance of the instrument which appears to every eye that can read it (B).
When, therefore, the tenor of a document is set forth, the purport must neces
sarily appear, 2 Leach, 660. Ante, vol. i. 234. It can never be necessary to

state both the purport and the tenor, that is to say, that the instrument pur
ports to be drawn so and so, and is of the tenor following; and if, in this su
(A) [In an indictment for uttering a counterfeit bank bill, such bill may be set forth as a forged pro
ºissory note, , Commonwealth v. Carey, 2 Pick. R. 47; State v. Wilson, 2 Const. R. 495; Brown v.
Commonwealth, 8 Mass. R. 64. And where a design to defraud an individual is set forth, it is not ne
cessary tº allege the existence of the bank, of which it purports to be a bill. Commonwealth v. Carey,
supº.g., Commonwealth v. Smith, 6 Serg. & Rawle, j'

(B) [Commonwealth v. Parmenter, 5 Pick. R. 279.]
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perfluity of statement, a repugnance should arise, the indictment will be vi- º:
cious. For instance; where a "person was indicted for forging an acceptance Recital of
on a certain bill of exchange purporting to be directed to one J. K. by the * writ
name and description of one J. R. esq. after which the tenor of the bill was
set forth, from which it appeared that it was really directed as to J. R., and

the forged acceptance was made in the name of J. K., the indictment was
holden bad, on the ground that the name of one person or thing cannot pur
port to be another, 2 Leach, 590. On the same principle, an indictment for
forging a bill of exchange, directed to Ransom, Moreland, and Hammersley,
stating that it purported to be directed to George Lord Kinnaird, William
Moreland, and Thomas Hammersley, by the name and description Ran
som, Moreland, and Hammersley, is bad, because the tenor and purport are
repugnant, 2 Leach, 651, and see ante, 1040. The safe way, therefore, to
avoid all these difficulties, is either to state that the defendant forged a bill of
exchange, &c. [describing the instrument, to the tenor and effect following,
or that he forged a certain paper-writing, purporting to be a bill of exchange,
to the tenor and effect following, and then in either case to recite the instru
ment with all possible exactness.

-

-

Bringing the offence within the statute.—The offence of forgery, like .
every other, must, in order to deprive the offender of his clergy, be stated in
the words of the act by which that benefit is taken away; but this will not, in
itself, make the indictment valid.

We have seen that the instrument must not

only be called by the term used by the legislature, but be set forth, that the
court may be able to judge whether it properly comes within the denomination
ascribed to it. Besides if the document does not in itself appear to be such
an one as the act recognizes, though in effect it amounts to the same, an
averment of the fact must be introduced, and it must thus be shown on the
record that the case is within the statute on which it is framed, or it will not

suffice to prove it, however clearly in evidence. Thus, though the mere sign
ing of the name by the holder of a navy bill, and affixing upon it a proper
stamp, has always been considered as a receipt at the navy office; it has been
holden, that in an indictment for forging such a name, it will not suffice to lay
the offence as counterfeiting a receipt for the payment of money, but there
must be an express averment that the words, letters, or figures, import and
signify a receipt (a). On the other hand, a mere superfluous description, as if
the defendant be charged with the forgery of a bond and writing obligatory,
though the statute mentions both in the disjunctive, will not vitiate, 2 East P.
C. 985. And an indictment on 2 Geo 2. c. 25, which charged the prisoner
with having feloniously altered a bill of exchange by falsely making, *forging, [*10421
and adding a cypher 0 to the letter and figures C8 in the bill, and also falsely
making, forging, and adding the letter y to the word eight, whereby the letter and

figure 68 in the said bill became £80, and the word eight before written eight
in the said bill became eighty; by reason and means of which said forgeries
and additions the said bill of exchange so drawn as aforesaid, for eight pounds,
became and purported to be a bill of exchange for eighty pounds, was held
(a) Sce the form of an averment of this kind, Cro. C. C. 218, 19, and post
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good, though the words of the statute are “if any person shall falsely make,
forge, and counterfeit,” because the second count charged that certain persons

Ment.

Description
of offence.

unknown altered the bill, and the defendant feloniously uttered and published
it as true, knowing it to be forged, which was clearly within the statute, 2
East P. C. 986. But the first count was, at least, informal; and in all in
dictments for the alteration of a written instrument, where the act does not

expressly provide for altering, the offence should be charged as a forgery in
the words which the legislature have employed, 2 Stra. 19. And even though
the act has the word alter as well as forge, as 7 Geo. 2. c. 22, the offence

may be laid as if the whole instrument had been counterfeited, for any altera
tion of a material part is a forgery of the whole, 2 East P. C. 979. Russ. &
Ry. C. C. 33, S.C. and discharging an indorsement and inserting another,
may be described as altering an indorsement, Russ. & Ry. C. C. 251; but
it is more usual, at least, in one count to state the particular alteration charged
as criminal.

In an indictment on the 45 Geo. 3. c. 89. s. 1, for putting away and dispos

ing of a forged bank note, it need not be stated to whom the note was disposed
of, it is sufficient to state the prisoner disposed of the note with intent to defraud
the bank, he knowing it at the time to be forged, 2 Taunt. 334. 2 Leach, C.
C. 1019. Russ. & Ry. C. C. 154, S. C. In an indictment on the 15 Geo.
2. c. 28. s. 3, charging that the defendant uttered a counterfeited half-crown
to J. F., and that at the time he so uttered it, he had about him another coun

terfeit half-crown, but it not concluding with averring that he was a common
utterer of false money, it was held, that such averment was unnecessary, and
that the indictment was sufficient to warrant the greater punishment of the third
section of the statute, Russ. & Ry. C. C. 5. 1 East P. C. 183. 2 Leach,
C. C. 858, 4th edit. S. C. So an indictment on the same act for uttering,
after a conviction for a double offence, need not aver the defendant was ad

judged to be a common utterer, it is sufficient if it states that he was tried and
convicted of uttering to A. and of uttering the same day to B., and adjudged
to be imprisoned a year, Russ. & Ry. C. C. 7.
The indictment must not state the offence in the disjunctive; thus it is im
proper to charge the defendant with having forged or caused to be forged the
instrument in question, 1 Salk. 342, 371. 5 Mod. 137. Ante, vol. i. 236.
But no technical words are necessary beyond those used in the statute. At
common law, it would suffice to say forged and counterfeited, without adding
Jalsely, which the term forge sufficiently implies. Nor is it necessary to add

the term unlawfully, since the offence is manifestly illegal, 2 Rol. Abr. 82.
Names, &c.
of prosecu
tors.

In the statement of the names of the parties defrauded, the same rules apply
which govern other offences: certainty to a common intent is sufficient; and
therefore, an indictment stating the intention to be to defraud Messrs. Drum
mond and Co. is good, without naming the partners in the firm. And it is
even said, that when the forgery is upon “Mr. Drummond, Charing Cross,”

it would be good to lay the intent to injure him, though several persons must
have been intended, 1 Leach, 248. Ante, vol. i. 215.
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By the 6 Geo. 4. c. 56, to remove the difficulty of describing the persons º:
defrauded, where they are partners or corporate bodies, it is enacted, that it intent to de
shall suffice to state that the forgery was committed with intent to defraud any fraud.
one or more of any partners, co-adventurers, trustees, commissioners, feoffees,
governors, or directors; or any one by name of any corporate body, see ante,
949 a, as to the description of the owner in indictments for larceny; also ante,
vol. i. 210 to 216, as to such description in general. In an indictment on
the 41 Geo. 3. c. 57. s. 2, for having in possession a plate for making bills
of exchange in the name of a company of bankers, it should be stated that the
company “carried on the business of bankers,” Russ. & Ry. C. C. 65.
An intent to defraud, as we have seen, is essential to the offence, it must,
therefore, be laid in the indictment, and strictly proved in evidence (A). So
that when the 2 Geo. 2. c. 25, and 7 Geo. 2. c. 22, made it capital to forge the
instruments therein named, with intent to defraud any person or persons, they

did not reach the case of a forgery on any body of men, corporate or "politic, [*1043]
1 Leach, 180. This defect, as to the first of these acts, was supplied by 31
Geo. 2. c. 22. s. 78, and as to the last by 18 Geo. 3. c. 18, which made for
gery on corporations equally penal with the same offence on individuals. But
it is not necessary to set forth the particular manner by which the fraud was
effected, as that is mere matter of evidence, 1 Leach, 77. 2 Bla. Rep. 787.
The indictment concludes, against the peace, &c. and contrary to the form
of the statute; which last is necessary in order to deprive the offender of his
clergy, ante, vol. i. 280.

The sessions have no jurisdiction to try forgery, nor can they take cogni- ‘. .
zance of it as a cheat; though there seems to be no principle on which this prosecute.

exception, and that of perjury at common law, are ſounded, 1 East, 173.
Ante, vol. i. 139, 140 (B).
In all cases of forgery, it is essential to prove that the instrument forged is Evidence
not the writing of the person in whose name it professes to be made. In other
offences, as we have seen, the party injured, is, generally a competent witness
against the prisoner; and many cases there are in which parties are admitted
to give evidence who are to derive an immediate advantage from the convic
tion. The objection affects the credit, but does not take away the compe
tence, 4 East, 581. 577, n. b. 1 Campb. 9. 151. But it seems completely

established in case of forgery, that the party whose writing is alleged to be
forged cannot be examined to prove that the document is a fiction, if he could

be sued on it if genuine, or would derive any advantage from its being proved
a forgery, I Leach, 8. 2 Leach, 634. 987. 4 East, 582. Russ. & Ry.

C. C. 97.2 N. R. 87. S. C. (C). And where the party is manifestly interest
sº

[State v. Greenlee, 1 Devereux, 523; Roscoe's Dig. Cr. Ev. 400–402; 2 Stark. Ev. (new ed.)

(B).[The State courts have jurisdiction to punish the uttering and publishing counterfeit bills of the
bank of the United States, as well as of other counterfeits of the currency of the State. State v. Tutt,
2
sº. v. State, 1 Blackford R. 198 |
Roscoe's ...
Dig.th9,
Cr.American
Ev. 106, cases
n. (2);on2 stark.
Ev. (new
this subject,
ante,ed.)
vol.sº,
i. p.n(i).j
597, n. (118); 2 Russell, 602, n. (1);

*
-
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ed in the event, though called, not to prove the hand-writing, but the fact of
forgery by other means, his testimony will be rejected, 2 East P. C. 996.
But the general rule that a man cannot be admitted to disprove his own appa
rent signature or writing, does not extend to cases where he has no real inter

est in the prisoner's conviction. Thus the cashier of the bank of England,
and, on the same principle, any other mere agent, may be called to prove that
the signature to a bank note is not his own ; because he is, in fact, a mere in
different party who has no interest of his own, 1 Leach, 311. So where the
bankers of a witness have paid a check forged in his name, and afterwards dis
covering the fraud, have omitted to debit him with the amount, he may be ex
amined to disprove the signature, I Leach, 48. And where a receipt is forg
ed for the purpose of defrauding a creditor who has actually received the mo

ney of the debtor, the former may be called as a witness, 12 Mod. 338. So
one whose voucher is forged for the purpose of defrauding a person with whom
he had no dealings, and to whom he can in no case be responsible, may be
[*1044) called to prove it fictitious, *1 Leach, 333, n. d. On the same principle the
drawer of a bill is competent to prove that the name of the payee indorsed is a
fiction, 1 Leach, 332. And on an indictment against the payee of a bill for
uttering a forged acceptance, the first indorsee is a competent witness, though
he has only advanced part of the amount of the bill, and though he releases
during the trial, the person in whose name the acceptance is forged; and
such a release makes the supposed acceptor a competent witness, Russ. &
Ry. C. C. 435; and the supposed testator of a will, if living, may be examin
ed to prove it a forgery, 1 Leach, 99.450. It seems difficult to reconcile
with these principles, the decision, that the executor of a will bearing date sub
sequent to that charged as a forgery, is not a competent witness on the trial;
for it is impossible to conceive how he can have any interest in setting aside
a precedent will, when that in which he is named can be the only one availa
ble, and will not be affected by the prisoner's conviction or discharge, I
Leach, 26. Upon an indictment for forging or uttering a power of attorney
to sell and transfer stock in the funds, the person whose name is forged, is a
competent witness for the crown, if the stock has not been transferred, and

he has given notice to the bank, disavowing the power; and especially if
it be proved, that though there is an attestation importing that he executed in
the presence of two witnesses, he did not so execute in their presence; the
bank act not authorizing any transfer under a power of attorney, unless it is
attested by two witnesses, and it will make no difference, whether the stock

was the property of the person whose name was forged, or whether he was
a mere trustee, 1 Bing. Rep. 121. Russ. & Ry. C. C. 505. S. C. On an
indictment against the holder of a note for altering the place where it was
made payable, in order to give it currency, the maker may be examined as
to the terms in which it was originally framed, 2 Taunt. 328. And, in all
cases, the individual apparently interested may, by a release from the party
to whom he seems to be liable, be rendered a competent witness, 1 Leach,
150. 155.214. 1 Carr. N. P. Rep. 98. A release from the holder of a

bill, to the supposed acceptor, will make him a competent witness to prove the
forgery, in an indictment against the drawer, the drawer having received val
ue for such bill from such holder, Russ. & Ry, C. C. 278, and see id. 435.
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And on an indictment for forging the names of two joint acceptors, one Ev IDExce.
release by the holder for valuable consideration, to both of them jointly, is suſ.
ficient to make them competent witnesses, to prove the forgery, I Carr. N. P.
Rep. 435. And it is said that if a witness be called, and a release be offer
ed to him, and he refuse to accept it, he may be examined on the trial, Dougl.
139, 140. 3 T. R. 27. [see further as to the evidence, ante, vol. i. 597, 8.]
The subject of stamping instruments has been considered already, ante, 1086.
On an indictment for forging a will, probate of that will unrepealed, is not con
clusive evidence of its validity, so as to be a bar to the prosecution, Russ.
& Ry. C. C. 342. On an indictment for forgery of a bank note, it is not
necessary that the signing clerk at the bank should be produced, if witnesses,
acquainted with his hand-writing, state that the signature to the note is not
his, Russ. & Ry. C. C. 378 (A). As to evidence of other acts of forgery or
uttering, see ante, 1039.
If bills are preferred for uttering, and also for having in possession, in res
pect of the same bank note, and the prosecutor elect to proceed on the bill
for having in possession, it is held, that although facts sufficient to support the
capital charge, are made out in proof, an acquittal for the minor offence ought
not to be directed, because the whole of the minor offence is proved, and it

does not merge in the larger, and the bank may elect to proceed on indictments

for the lesser offence, although indictments have been ſound for the capital
charge, Russ. & Ry, C. C. 378.
The punishment of forgery in each particular instance has already been JUDGMrNT
stated: in the far greater number of instances it is capital. And it has been IshniENT,
considered so important to enforce these provisions for the protection of pub
and Pune

lic credit, that there are few instances in which an offender of this kind is the

subject of mercy.

Where the punishment is not capital, the defendant is hol

den incapable of being examined as a witness till restored to competence by
the king's pardon, Com. Dig. Testmoigne, A. 3, 4. And by 12 Geo. 1. c.
29, in case persons convicted of forgery, shall afterwards practise as attor
nies, solicitors, or law agents, the court where they practise shall examine the
matter in a summary way, and order the offender to be transported for seven
years.
-º-

INDICTMENTS FOR FORGERY AT
MISDEMEANORS.

comMON

LAW.

common
That L. Y. late of, &c. falsely (c), unlawfully, and wickedly devising, con At
law, for forg

(b) See similar precedents, Cro. C. C. 208.
An indictment for ºf the assignment of a lease at common law, 2 Lord Raym.
920,
information
for forging
an of
order,
LordtoRaym.
1461. For forging
the name
the2 clerk
commissioners of the property tax, 1 East Rep. 173,
For forging a writ of latitat, Trem. P. C. 127. For
Stark. 532.

forging a writ of fieri facias, Trem. P. C. 128. As
to forgery at common law, see general note as to
the law, ante, 1022 to 1044; and as to form of in
dictment,
. (c) Theante,
term1039.
falsely, is not requisite, for it is
implied in the word forge. 2 East P. C. 935.

(A) [State v. Carr, 5 N. Hamp. R. 373; Furber v. Hilliard, 2 N. Hamp. R. 480; State v. Ravelin,
1 Chipman's R. 295; Commonwealth v Carey, 2 Pick. R. 50; Johnson v. Daverne, 19 Johns. R. 134;

ing a writ of
fieri facias,
and thereby
taking a
person's

goods in
execution

(b).
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:*::::: triving, and intending, one A. K. late of the same parish and county, yeoman,
jº. unjustly, maliciously, and injuriously to aggrieve, oppress, and impoverish, on,
"&"

&c. with force and arms, at, &c. aforesaid, of his wicked mind, invention,

[*1045] *and imagination, unlawfully, knowingly, subtly, and falsely, did forge and
counterfeit a certain writing engrossed on parchment, in form and to the like
ness and similitude of a writ of our lord the king, of fieri facias (d), to the

tenor following, that is to say, George, &c. [here set out the forged writ with
accuracy..] And the jurors, &c. do further present, that the said L. Y. of his
wicked mind, invention, and imagination, aſterwards, to wit, on, &c. at, &c.
aforesaid, the said false, forged, and counterfeit writing, falsely forged, pur
porting to be a writ of fieri facias, subtly, falsely, knowingly, and deceitfully,
did pronounce (e) and publish, and then and there, to wit, on the same, &c. at,
&c. aforesaid, subtly, falsely, knowingly, and deceitfully, as a true writ of our
said lord the king, of fieri facias, did cause to be delivered to the then sheriff
of Salop, for execution to be made thereof, and afterwards, to wit, on, &c.
at, &c. aforesaid, did cause to be seized and taken, divers goods and chattels
Second
of the said A. K. by pretence of that writ, to the great damage and oppression
cºunt for of the said A. K. to the evil example, &c. and against the peace, &c. And
ºnline, the jurors aforesaid, upon their oath aforesaid, do further present, that the said
L. Y. on, &c. with force and arms, at, &c. aforesaid, of his wicked mind, in
tention, imagination, a certain false, forged, and counterfeit writing, engros"

sed on parchment, falsely forged, in form and to the likeness and similitude of
a writ of our said lord the king, of fieri facias, issuing out of the said court
of our said lord the king, of Common Pleas, unlawfully, subtly, knowingly,
and deceitfully, did pronounce and publish, as a true writ of our said lord the

king, whose tenor follows, that is to say, [set out the writ, he the said L. Y.
then and there, to wit, on the same, &c. at, &c. aforesaid, well knowing the
same to be falsely forged and counterfeited, and the same, then and there,
to wit, on the same, &c. at, &c. aforesaid, unlawfully, subtly, knowingly,

and deceitfully, did cause to be delivered to the then sheriff of Salop, for
execution to be made thereof, and afterwards, to wit, on the same, &c. at,

&c. aforesaid, did cause to be seized and taken, divers goods and chattels
of the said A. K. by virtue of that writ (f), to the great damage and "op
[*1046) pression of the said A. K. to the evil example, &c, and against the peace,
&c.

...

[Commencement of information as ante, vol. ii. 9] That J. W. late of

meanorº &c. being obliged to deliver three hundred and fifteen tons and one quarter of

sº a ton of

allum, of the value of five thousand pounds, to the most noble B.

** duke of the county of B. and of N. at a certain day now past, he the said J.
W. wickedly contriving and intending to deceive and defraud the said duke of
(d) It must be stated what the instrument was, absurd. The word “publish" would suffice.
Russ. & Ry. C.C. 50

th

(f) Quare if not better to say “under color of

(e) This word is in the precedents, but it seems
Commonwealth v Smith, 6 Serg. & Rawle, 568; State v. Allen, 1 Ruffin R. 6; United States tº

Holtsclaw, 2 Hayw. R. 379; Martin v. Commonwealth, 2 Leigh R. 745; Duncan v. Beard, 2 Nott &
M'Cord, 400.]

at common law.
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the aforesaid alum, and with an iniquitous and fraudulent intention to avoid º,
the
delivery
of back
the same
alum
to the certificate
said duke,inon,
&c. at,signed
&c. with
and |...}
the name
arms,
upon the
side of
a certain
writing,
withforce
the hand
: ofof
cert lincate in

of one A. N., did falsely forge and counterfeit, and cause to be falsely forged cerning
...a
and counterfeited, a certain writing in the words and figures following, that is . of
alum, charg

-

to say, Schedule, 660 tons, 5 cwt.—315 tons, 5 cwt.—total 975 tons, 16 cwt. ei tº the

Mr. John Ward, I do hereby order you to charge the quantity of six hundred
and sixty tons and one quarter of alum to my account, part of the quantity

º:
#. count

mentioned in this certificate, and out of the money arising by the sale of al- for forging.'
um in your hand, pay to Mr. W. and yourselſ, ten pounds for every ton, ac
cording to agreement, and for so doing this shall be your discharge, Bucking
ham, April 30th, 1706, to the evil example, &c. to the great damage of the said
duke, and against the peace of our said lord the king, his crown and dignity.
And the said attorney-general further gives the court here to understand and
be informed, that the aforesaid J. W. being obliged to deliver three hundred

.."

and fifteen tons, and one quarter of a ton of alum, of the value of five thou

sand pounds, to the aforesaid duke at a certain day now passed, he the said
J. W. wickedly contriving and intending to deceive and defraud the said
duke of the aforesaid alum, and with an iniquitous and fraudulent intention to
avoid the delivery of the same alum to the said duke, afterwards, to wit, on
the said, &c. at, &c. aforesaid, with force and arms, a certain writing, falsely
forged and counterfeited on the back side of a certain certificate in writing
signed with the hand of one Ambrose Newton, did wickedly, unlawfully and
fraudulently publish, and caused to be published, which said writing, so falsely
forged and published, is in the words and figures *following, that is to say, [*1047 I
[here set out the paper writing as before, he the said J. W. then and there
well knowing the said writing by him the said J. W. so published as aforesaid,
to be false, forged, and counterfeited, to the evil and pernicious example, &c.
to the great damage of the said duke, and against the peace of our said lord
the king, his crown and dignity.
*

That on, &c. at, &c. A. B. esquire, then being sheriff of the said county Against a
of S. by virtue of his said majesty's writ, to him the said sheriff for that pur- lºſſ.
War
t. i
it in or
is own name
pose directed, duly made his the said sheriff's warrant, in writing under his to a warrant
hand and seal, directed solely to one J. H. his, the said sheriff's bailiff; by directed
to
th
-

-

-

-

-

-

-

-

which said warrant he the said sheriff commanded the said J. H., that of the

tººls,

goods and chattels, &c. [here recite the warrant..] And the jurors, &c. do ***".
further present, that J. A. late of, &c. wickedly, unlawfully, and maliciously *...
devising,
contriving,
and W.
intending,
as much
as in himnamed,
lay, to having
oppress,theinjure,
&c.
and impoverish
the said
H. in the
said warrant
said ºr,
(h).
warrant in the custody and possession of him the said J. A., he the said J. A.
unlawfully, knowingly, deceitfully, and falsely, after the making and issuing of
the said warrant, to wit, on the said, &c. at, &c. aforesaid, did alter, and cause
(g) From 2 Ld. Raym. 1461, where see the dictment, ante, 1039.
whoſe proceedings, and see ante, 994, &c. as to the
(h) Sec a similar precedent, Cro. C. C., 229. .
false pretences. "And the same precedent is trans- As to the law, see general note, antº, 1622 to 1044;
lated in Cro. C. C. 227. As to the law, see gene- and as to form of indictment, ante, 1039.
ral note, ante, 1022 to 1044; and as to form of in
Wol. III.
59
º
t

w

104.7

INDICTMENTs for ForgeRy, &c. of [Chap. XV.
and procure to be altered, the said warrant, by then and there unlawfully,
knowingly, deceitfully, and falsely, inserting and forging the name of him the said
J. A. in the direction of the said warrant of the said sheriff, and by then and
there unlawfully, knowingly, deceitfully and falsely, adding and subjoining the
letter s, to the word bailiff, in the direction of the said warrant so as to make the

said warrant purport to be a warrant, directed to the said J. H. and J. A. for
execution thereof, and with an intent greatly to injure, aggrieve and oppress
the said W. H. and which said warrant so unlawfully, knowingly, deceitfully,
and falsely altered, is as follows, that is to say, [here set out a fac-simile of the
warrant in its altered state.] And the jurors, &c. do further present, that the
said J. A. afterwards, to wit, on the said, &c. at, &c. aforesaid, the said war

rant so altered as aforesaid, did unlawfully, subtly, knowingly, falsely, and de
ceitfully, utter and publish as a true and real warrant, of the said sheriff, with
an intent greatly to oppress, aggrieve, and injure the said W. H., and also
under color and pretence of which said warrant so altered as aforesaid, he the
said J. A. afterwards, to wit, on the said, &c. with force and arms, at, &c.
aforesaid, did wrongfully, unjustly, and injuriously, against the will of the said
W. H. contrary to the laws of this realm, take, arrest, and imprison the said
*1048 1 W. H. byy his body,
there for a *lon g
y and kept
p and detained him so imprisoned
P

space of time, to wit, for the space of twenty-four hours then next ensuing,
against the will of him the said W. H. and contrary to the laws of this realm,
whereby the said W. H. during all that time not only underwent and suffered
great pain, torture, and anguish of body and mind, but was also prevented
and hindered from following and transacting his lawful affairs and business;

and the said W. H. was also put to sundry great charges and expenses,
amounting in the whole to a large sum of money, to wit, the sum of five

pounds, in and about the procuring and obtaining his release and discharge
from his said imprisonment: and other wrongs to the said W. H. then and

there did, to the great damage of the said W. H. and against the peace, &c.
And the jurors, &c. [here add a count for a common assault.]
--Q-

INDICTMENT FOR FORGERY ON STATUTES. BANK
NOTES, AND SECURITIES OF PUBLIC COMPANIES.

#

For
forging
a bank

That J. B. late of, &c. heretofore, that is to say, on, &c. with force and

England
note, and
uttering the

arms, at, &c. feloniously did forge and counterfeit (b) a certain bank note (k),

same, lay

(i) This precedent is said to have been approv utes referred to in the margin. And as to the form
ed of by the ablest lawyers of the day, and in use of indictment, ante, 1039.
for almost half a century. See indictments for
(b) The words of the act. The term falsely
forging, uttering, and disposing of bank notes, 2 is not necessary, ante, 1042.
Leach, 978, 988, 1019. i New. Rep. 96.92. 2
(k) The instrument may be thus expressed, see
Taunt. 834. A precedent for forging a defective Russ. & Ry. C. C. 50; but it seems more correct,
bank note, l Leach, 175. For uttering a forged in propriety of speech, to say, “a certain paper
bank note, Dougl. 201. For erasing an indorse
writing, purporting to be a bank note,” as the charge
ment with lemon juice, 3 P. Wms. 419. As to the supposes it to be a fiction, 2 Bla. Rep. 790. Ante,
offence, &c. see ante, 1022 to 1044, and the stat 1040, 1.

ing it in
several

ways (i).

-**

Chap. XV.] BANK NotEs, AND public secuRITIEs.
the tenor (l) of which said forged and counterfeit bank note is as followeth,

1048

º
eos

that is to say, [the note is to be set out in each count precisely in its actual or
2. c45isGeo.
s. 2,
jorm] (m), with intent to defraud the governor and company of the Bank of 3. c. 89. s.
for forg
*England (n), against the form of the statute, &c. (o), and against the peace, 11.
ing a bank

&c. And the jurors aforesaid, on their oath aforesaid, do further present, that

note.

the said J. B. heretofore, that is to say, on, &c. with force and arms, at, &c. did [*1049]
feloniously dispose of and put away a certain forged and counterfeited bank note, Second
count on the
the tenor of which said last-mentioned forged and counterfeited bank note is as same acts
for disposing
followeth, that is to say, [set out the note as in first count] with intent to defraud and putting

the governor and company of the Bank of England; he the said J. B. at the said "" (P):
time of his so disposing of and putting away the said last-mentioned forged and
counterfeit bank note, then and there, to wit, on, &c. at, &c. well knowing such

last mentioned note to be forged and counterfeited, against the form of the sta
Third count

tute, &c. and against the peace, &c. [Third count, same as second to the words] for forging it
as a promis
feloniously did falsely make, forge, and counterfeit, and cause and procure to sory
note on
be falsely made, forged, and counterfeited, and willingly act and assist in the 45 Geo. 3. c.
89, with in
false making, forging, and counterfeiting a certain promissory note for the pay tent to de
fraud, the
ment of money, the tenor of which said last mentioned false, forged, and coun- bank

terfeit note is as followeth, that is to say, [set out the note as in first count]
with intent to defraud the governor and company of the Bank of England,
against the form, &c. and against the peace, &c. [Fourth count same as the Fourth
count, on
second to the words] feloniously did dispose of and put away a certain false, 45 Geo. 3.
c. 84, for
forged, and counterfeited promissory note, for the payment of money, the disposin
and putting
tenor of which said last mentioned false, forged, and counterfeited note is as away
a pro
missory
followeth, that is to say, [set out the note as in first count] with intent to de note with
fraud the governor and company of the Bank of England, he the said J. B. at like intent.
the said time of his so disposing of and putting away the said last mentioned
false, forged, and counterfeited note, then and there, to wit, on, &c. at, &c.
well knowing the same last mentioned note to be false, forged and counter
Fifth count,
feited, against the form, &c. and against the peace, &c. [Fifth count] felo like
the last,
niously did forge and counterfeit a certain other bank note, the tenor of which laying intent
to defraud
said last-mentioned forged and counterfeit bank note is as followeth, that is to an individu
say, [set out note as in first count] with intent to defraud one J. S. against the al
Sixth count,
form, &c. and against the peace, &c. [Sixth count, ſeloniously did dispose like
the
with
of and put away a certain other forged and counterfeited bank note, the tenor second,
the same
of which said last mentioned forged and "counterfeited bank note is as follow variation.
eth, that is to say, [set out note as before] with intent to defraud the said J. S. [*1050]
he the said J. B. at the time of his so disposing of and putting away the said
(1) This word imports an exact copy, 2 Leach, fendant of clergy.
(p) If one person deliver a forged note to ano
ing, that is to say,” and “as follows,” inay be used ther, in order that he may utter it, this is a sufficient
at pleasure as the import is the same, 2 Bla. Rep. “disposing of and putting away” within the stat

660. The terms “in the words and figures follow

(m) As to the accuracy with which the instru
ment must be set forth, see ante, 1040.
(n) There is no occasion to state the means of
fraud, l Leach, 77. As to the statement of the
parties defrauded, sce ante, 1042.

ute, 1 N. R. 96. In order to prove the defendant's
knowledge of the forgery, the prosecutor may give

in evidence his having uttered other forged notes,
though each uttering is a distinct offence, 1 N. R.
92.

Amte, 1039.

The indictment need not show

to whom the notes are put away, 2 Taunt. 334.

(o) This conclusion is requisite to oust the de Russ. & Ry. C. C. 154. 2 Leach, 1019, S. C.
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last mentioned forged and counterſeited bank note, then and there, to wit, on,

&c. well knowing such last mentioned note to be forged and counterfeited,
Seventh
count like

the third,
with the

same varia
tion.

Eighth
count like

the fourth,
with the

same varia
tion.

For a single
felony on 45

against the form, &c. and against the peace, &c. [Seventh count, felonious
ly, did falsely make, forge, and counterfeit, and cause and procure to be falsely
made, forged, and counterfeited, and willingly act and assist in the false mak
ing, forging and counterfeiting a certain other promissory note for the payment
of money, the tenor of which said last mentioned forged and counterfeited note
is as followeth, that is to say, [set out note as before] with intent to defraud the
said J. S. against the form, &c. and against the peace, &c. [Eighth count,J
feloniously did dispose of and put away a certain other false, forged, and coun
terfeited promissory note for payment of money, the tenor of which said
last mentioned false, forged, and counterfeited note is as followeth, that is to
say, [set out note as before] with intention to defraud the said J. S. the said
J. B. at the said time of so disposing of, and putting away the said last men
tioned false, forged, and counterfeited note, then and there, to wit, on, &c.
well knowing the same last mentioned note to be false, forged, and counter
feited, against the form, &c. and against the peace.
That A. B. late of, &c. on, &c. at, &c. feloniously, knowingly, and wit

Geo. 3. c.
89. s. 6. for

tingly, and without lawful excuse, had in his possession and custody divers

having

forged and counterfeited bank notes, that is to say, one forged and counter
feited bank note, the tenor of which said forged and counterfeited bank note is

forged bank

of England
notes in

possession
without
lawful ex

as follows, that is to say, [here set out the note as directed, ante, 1040, j and
one other forged and counterfeited bank note, the tenor of which said last

cuse, know

mentioned forged and counterfeited bank note is as followeth, that is to say,

ing the

[here set out the other note] he the said A. B. then and there, to wit, on, &c.
at, &c. aforesaid, well knowing the same notes to be forged and counterfeited,
against the form of the statute, &c. and against the peace, &c. And the ju

same to be

forged (q).

rors, &c. do further present that the said A. B. on, &c. aforesaid, at, &c.

aforesaid, feloniously, knowingly, wittingly, and without lawſul excuse, had in
his possession and custody a certain other forged and counterfeit bank note,

the tenor of which said last-mentioned forged and counterfeited bank note is
as followeth, that is to say, [the first note in the preceding count was here again
set out) he the said A. B. then and there, to wit, on, &c. at, &c. aforesaid, well
[*1051 ) knowing the same last "mentioned note to be forged and counterfeited, against
the form of the statute, &c. and against the peace, &c.
For altering
a bank of

England
note by
chang in

fifteen io

That J. G. late of, &c. on, &c. having in his possession a certain bank
note, in the words, letters, and figures following, that is to say, [here set out

the original bank note for ſiſteen pounds verbatim, he the said J. G. then

fifty, and

and there, that is to say, on, &c. aforesaid, with force and arms, at, &c. afore

uttering it

said, feloniously did alter the said bank note, by then and there falsely oblit
erating and defacing the letters een, before printed in the word fifteen in the

when alter

ed (r).

said bank note, and also the letters cen, before printed in the word fifteen in
(q) As to the offence, &c. see ante, 1022 to and erasing a bank note, or uttering it, felony. The
15 Geo. 2. c. 13. s. 11, took away clergy, and made
(r) See similar precedents, 4 Wentw. 23. Stark. it capital. And the 45 Geo. 3. c. 89. s. 2. includes
511. The 11 Geo. 3. c. 9. s.6, made the altering
1044; and as to form of indictment, ante, 1039.
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white letters on a black ground, underneath the said bank note, and by then
and there falsely making, forging, and counterfeiting upon the said bank note,
in the place of the first mentioned letters een, before printed in the said word
fifteen in the said bank note, the letter y, and also by then and there falsely
making, forging, and counterfeiting upon the said bank note in the place of
the said letters een, before printed in the said word fifteen in white letters on
a black ground, underneath the said bank note, another letter y, by reason
and means of which said obliterating and defacing of the said letters een be
fore printed in the said word fifteen in the said bank note, and also the letters
een being before printed in the said word fifteen in white letters on a black

ground, underneath the said bank note, and of falsely making, forging, and
counterfeiting upon the place of the said letters cen, before printed in the said
word fifteen in the said bank note, the letter y; the letters fift so remaining
of the said word fifteen before printed in the said bank note, with the said
first-mentioned letter y, so falsely made, forged, and counterfeited as afore
said, did become, import, and signify fifty, and the letters fift, so remaining
of the said word fifteen before printed in white letters on a black ground, win
derneath the said last-mentioned bank note, with the said other letter y, so

falsely made, forged, and counterfeited as aforesaid, did become, import, and
signify fifty, which said altered bank note is in the words, letters, and figures fol
lowing, that is to say, [hºre insert a correct copy of the note as altered, and
purporting to be a fifty pound bank note, with intent to defraud the governor
and *company of the Bank of England, and against the form of the statute, [*1052]
&c. [Second count like the first, only laying the intent to be to defraud the

parties to whom the note was paid.]. And the jurors, &c. do further present,

Tº

for

that the said J. G. afterwards, that is to say, on the said, &c. having in his
ſolºniously
. . and know
custody and possession a certain altered bank note, marked No. K. 87, with ingly is.
-

-

the name J. B. thereunto subscribed, purporting to bear date at London, the and
...”
put
twenty-ninth of January, 1782, and to have been signed by J. B. for the gov- ...
ernor and company of the Bank of England, for the payment of the sum of bank note

fifty pounds, to A. Cowper, or bearer, on demand, which said last mentioned . *i.
altered bank note is in the words, letters, and figures following, that is to say, º
[here insert the bank note as altered] he the said J. G. afterwards, to wit, on
the said, &c. with force and arms, at, &c. aforesaid, feloniously did dispose of
and put away the said last mentioned bank note as and for a true and good
bank note, he the said J. G. at the said time of disposing of and putting away

the said last mentioned altered bank note, then and there well knowing the
same bank note to be altered, with intent to defraud the governor and company
of the Bank of England, against the form, &c. and against the peace, &c.

[Fourth
count likeC.the
only instead
statingofthe
altered
with 4th,5th,
intent
to defraud
B. third,
and C.A.
thenote
bank.to have
Fifthbeen
count,
for forg.." 8th,
8th
ing the note, with intent to defraud the bank, as ante, 1048, 9. Sixth count,
for forging the note, with intent to defraud the parties to whom it was uttered.
both forging and altering in the same provision: the proceedings, though it is made a substantive of.
this, however, is immaterial, since it is settled, that fence, 2 East P. C. 979. Russ. & Ry. C.C. 33, S.
any important alteration in a genuine instrument is C. As to the law, see general note, ante, 1022 to

a forgery of the whole, and may be laid as such in 1044; and as to form of indictment, ante, 1039.
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Seventh count, for uttering the forged note with intent to defraud the bank.
Eighth count for uttering a forged note, with intent to defraud the parties to
whom it was uttered.]

On 33
Geo. 3. c.

That one W. H., by the name and description of W. H. of York Street,

30. s. 2,

Southwark, gentleman, on, &c. was possessed of and entitled unto a certain
a transfer
interest and share, to wit, fifty pounds interest and share, of and in certain
of stock
annuities transferable at the bank of England, and established by certain acts
(s).
[*1053] of parliament, that is to say, &c. [here the titles of the acts (t) were set out, "but
this seems unnecessary..] And the jurors, &c. do further present, that J. H. G.
late of, &c. well knowing the premises, but being a person of a wicked mind
and disposition, and unlawfully devising and intending to defraud and deceive
the governor and company of the bank of England, heretofore, and whilst the
said W. H. was as aforesaid so possessed and entitled unto the said interest
for forging

and share of and in the said annuities, so as aforesaid transferable at the bank

of England, to wit, on the said, &c. with force and arms, at, &c. aſoresaid, fe
loniously did falsely make, forge, and counterfeit, and cause and procure to be
falsely made, forged, and counterfeited, and willingly act and assist in the
falsely making, forging, and counterfeiting a transfer of the said £50 interest
and share of and in the said annuities, so as aforesaid transferable at the bank

of England, with the name W. H. thereunto subcribed, purporting to have
been signed by the said W. H. and to be a transfer of the said £50 interest,
and share of and in the said annuities, so as aforesaid transferable at the

bank of England, from the said W. H. unto one W. W. of the Stock Ex
change, gentleman, his executors, administrators, or assigns (u) the tenor of
which said false, forged, and counterfeited transfer is as followeth, that is to
say, [here set forth the transfer verbatim, with intent to defraud the governor
and company of the bank of England, against the form of the statute, &c.

and against the peace, &c. [Second count for feloniously uttering and pub
lishing as true the said transfer. Third count like the first, laying the in
tent to defraud W. H. Fourth count like the second, laying the intent to

defraud W. H.

Fifth count like the first, with intent to defraud W. W.

Sixth count like the second, with intent to defraud W. W. Six other counts the

same mutatis mutandis, only charging that W. H. was possessed of, and enti
tled unto, a certain interest and share, to wit, fifty pounds interest and share of
and in certain annuities transferable at the bank of England, commonly called
consolidated three per centum annuities, &c. And six other counts, charging

generally, without mentioning to whom the stock belonged, and without reciting
the statutes, “That J. H. G. feloniously did falsely make, forge, and coun
terfeit a certain transfer, to wit, a transfer of an interest and share, that is to
(s) This was the indictment against Gade, on 2. c. 27. 28 Geo. 2. c. 15. 29 Geo. 2. c.7. §
which he was convicted. In this case it was de- Geo. 2. c. 22. 32 Geo. 2. c. 22. 33 Geo. 2. c. 12.
cided thatof astock,
partythough
may bethe
convicted
forging
Geo.
3. c. c.15.
c.24.
transfer
transfer ofwas
nevera 81 Geo.
Geo. 3.3. c.c. 1:18. 6 10
Geo.3
34. 7 Geo.3
16 Geo. 3. c.

witnessed, nor had the stock ever been accepted, 34. 18 Geo. 3. c. 22. 19 Geo.3 c. 18. & Gº:
2 Leach. 732, as to law see general note, ante, 3. c. 8, 23 Geo. 3. c.35. .24 Geº.3 c. 10. §
1022 to 1044, and form of indictment, ante, 1039.

(t) Here the following acts were recited; 25 Geo.

Geo. 3. c. 28. 34 Geo. 3. c. 1. and 35 Geo. 3. c. 14.

(u) The purport is better omitted, see ante, 1949.
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say, fifty pounds interest and share of and in certain annuities transferable at
the bank of England, commonly called consolidated three per cent. annuities,”
and that he did utter and publish the same, &c, [laying the intent as before.]

That one D. H. on, &c. and long before was, and still is, one of the clerks [*1054 )
of the governor and company of merchants of *Great Britain, trading to
the South Seas and other parts of America, and for encouraging the fishery;

Against a
clerk of the
South Sea

Company
altering
and then and long before was, and hath ever since been entrusted and em aforwarrant
of
such
com
ployed by the governor and company aforesaid, to make out and sign war
pany for
rants or orders for the payment of money, payable by the said governor and payment of
annuity,
company, to wit, at London, that is to say, at the parish of Saint Mary Out an
by adding a

wich, in the ward of Broad Street, in London aforesaid. And the jurors, &c. .
do further present, that H. P. late of, &c. on, &c. and long before and after . in
creased the
wards, was a clerk of the governor and company aforesaid, commonly called sum (w).
an

c

ners

a pay-clerk, and entrusted and employed by the said governor and company
to pay money for them, and on their behalf, upon and in discharge of war
rants or orders for the payment of money, payable by the said governor and
company, to wit, at, &c. aforesaid. And the jurors, &c. do further present,
that the said H. P. on the said, &c. having in his custody and possession a
certain warrant for the payment of money, partly printed and partly written,
signed by and under the hand of the said D. H. and directed to R. R. esquire,
then and upon the said, &c. and long before being cashier to the governor and
company aforesaid, for the payment of the sum of eight pounds to one W. D.
therein named, for half a year's annuity on the sum of four hundred pounds
interest, or share in the new joint stock of South Sea annuities therein men
tioned, and which said warrant was then in the words, figures, cyphers, and
letters following, that is to say, &c. [here set out the warrant in its original
state, J and on the back of which said warrant, or order the said W. D. had
signed his name as followeth, W. D., he the said H. P. afterwards, that is to
say, on the said, &c. with force and arms, at, &c. aforesaid, the said war
rant or order feloniously did alter, and cause to be altered, by then and there
feloniously and falsely making, forging, and adding the letter y to the word

eight, before written in the said warrant or order, whereby the words eight
pounds, before written in the said warrant or order, with the said letter y, so
falsely inade, and forged and added as aforesaid, became eighty pounds, and
also by then and there feloniously and falsely making, forging, and adding the
cypher 0 to the figure and cyphers 400, before also written in the said warrant
or order, which figures and cyphers, with the letter 6 next preceding them,
did, before such last-mentioned forgery and addition, import and signify four
hundred pounds; but by reason and means of such last-mentioned forgery "and [*1055]

addition, did, together with the said cypher so falsely made, forged, and added
as aforesaid, become, import and signify, four thousand pounds; and also by
then and there feloniously and falsely making, forging, and adding the cypher
0, to the figure 8, before written also in the said warrant or order, and which

said last-mentioned figure, with the letter 36 preceding it, did, before such
(w). See a similar precedent, Cro. C. C. 7th see general note, ante, 1022 to 1044; and as to the
edit. 401. 8th edit. 218, and see observations on form of indictment, ante, 1039.
this precedent, 2 Leach, 631, 2.

As to the law,
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last-mentioned forgery and addition, import and signify eight pounds, but by
reason and means of such last-mentioned forgery and addition, did, together
with the said last-mentioned cypher, so falsely forged and added, become, im
port, and signify, eighty pounds, and which said warrant or order, so feloni

ously and falsely altered, and caused to be altered, is as follows, that is to say,

count, for

[here set out the warrant in its altered state,) with intention to defraud the
governor and company aforesaid, of the sum of seventy-two pounds, of lawful
money of Great Britain, against the peace, &c. and also against the form
of the statute, &c. And the jurors, & c. do further present, that the said H.

uttering and

P., on the said, &c. having in his custody and possession a certain false, forg

Second

publishing
with a like
intention.

ed, altered, and counterfeited warrant for the payment of money, partly writ
ten and partly printed, purporting to be a warrant or order, under the hand
of the said D. H. and directed to the said R. R., esquire, for the pay
ment of the sum of eighty pounds to one W. D. therein named, for half a year's
annuity on the sum of four thousand pounds interest or share in the new joint
stock of South Sea annuities therein mentioned, which said false, forged, al
tered, and counterfeit warrant, is in the words, figures, cyphers, and letters fol
lowing, that is to say, [here set forth the warrant in its altered state at length,)
and on the back of which said false, forged, altered, and counterfeited warrant
or order is signed the name W. D., as a discharge under the hand of the
said W. D., in the said false, forged, altered, and counterfeited warrant, nam
ed, of the said false, forged, altered, and counterfeited warrant or order, he the
said H. P. afterwards, to wit, on the said, &c. with force and arms, at, &c.

aforesaid, with intention to defraud the governor and company of merchants of
Great Britain trading to the South Seas, and other parts of America, and for
encouraging the fishery, of another sum of seventy-two pounds, the said false,
forged, altered, and counterfeited warrant or order, did feloniously utter and
publish as a true warrant, under the hand of the said D. H. for payment of the

sum of eighty pounds to the said W. D. he the said W. P. at the time he so
as aforesaid uttered and published the said false, forged, altered, and counter
feited warrant or order, well knowing the same to be false, forged, altered, and
[*1056] counterfeited, against the "peace, &c. and against the form of the statute, &c.
[See other counts, Cro. C. C. 7th edit. 405.]
Indictment
for forgin g
the

..

That J. G. late of, &c. after the first day of May, in the year of our Lord
one thousand seven hundred and twenty-six, to wit, on, &c. at, &c. aforesaid,

writing of

ſeloniously did forge and counterfeit, and feloniously did procure to be forged
and counterfeited, and feloniously did wilfully act and assist in the forging and
Chancery
to an office counterfeiting a certain writing, in the form of a writing made by R. H. es
copy of the quire, then and long before, and still being clerk of the report office of the
report of the
accountant high court of Chancery of our said lord the king, situate at the parish of St.
general of
certain mo Andrew, Holburn, aſoresaid, in the county aforesaid, purporting to be an of
nies, &c.
aid into the fice copy of the report of T. A. esq. then and long before, and still being the
ank of
accountant-general of the said high court of Chancery, of the sum of, &c. paid
England,
into the bank of England by W. H. gentleman, pursuant to an order of the
said high court of Chancery, and also an office copy of a certificate of B. S.
then and before, and yet being one of the cashiers of the governor and com
pany of the bank of England, for the payment of the said sum, &c. into the
the clerk of

the report
office in
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and an of

bank of England, which said forged and counterfeit writing contained, and
still doth contain therein as followeth, that is to say [set out a copy of the

documents,) with intention to defraud the said W. H., to the evil example,
&c. and against the peace, &c. and against the form of the statute, &c. And
the jurors, &c. do further present, that the said J. G. after, &c. on, &c.

fice copy
of the cer

tificate of
one of the
cashiers of

the bank,
on 12 G. 2.
c. 32. s. 9.

with force and arms, at, &c. aforesaid, a certain other forged and counterfeit (y).
writing, in form of a writing made by R. Rainsford, esq. then and long before
First count,
and still being clerk of the report office of the high Court of Chancery for
forging.

of our said lord the king, at, &c. aforesaid, purporting to be an office copy
of a report of T. A. esq. then and long before, and still being the accountant

general of the said high court of Chancery, of the sum of, &c. being paid
into the bank of England, by the said W. H. pursuant to an order of the high
Second

court of Chancery. And also an office copy of a certificate of B. S. then count, for,
uttering
and long before, and yet being one of the cashiers of the governor and com and
pub
pany of the bank of England, of the payment of the said sum of 4371. 13s. lishin
such forged
7d. into the bank of England, feloniously did utter and publish as a true writ copy.

ing, which said last-mentioned false, forged, and counterfeit writing contained
and doth contain therein as followeth, that is to say [here set out the documents
again,) with intention to defraud the said D. H., he the said J. G. at the time
when he so altered and published the said last-mentioned writing, then and

there well knowing the said "last-mentioned writing to have been, and then [*1057)
to be, forged and counterfeited, to the evil example, &c. and against the Third
peace, &c. and against the form of the statute, &c. And the jurors, &c. do count, for
an
further present, that the said J. G. after, &c. to wit, on, &c. with force and forging
office cop
of
a
§.
arms, at, &c. aforesaid, feloniously did forge and counterfeit, and feloniously cate of the
did procure to be forged and counterfeited, and feloniously did wilfully act Account
ant-general,
and assist in the forging and counterfeiting a certain other writing, in form of and
a re
of the
a writing made by R. R. esquire then and long before, and still being clerk of ceipt
cashier of
the report office of the high court of Chancery of our said lord the king, to the bank.
wit, at the parish of, &c. aforesaid, purporting to be an office copy of a cer
tificate of T. A. esquire then and long before, and still being the accountant
general of the said high court of Chancery, of the sum of, &c. being paid
into the bank of England by the said W. H. pursuant to an order of the high
court of Chancery, and also an office copy of a receipt of B. S. then and be
fore, and yet being one of the cashiers of the governor and company of the
bank of England, for the payment of the said sum of, &c. into the bank of
England, which said last-mentioned forged and counterfeited writing contained

and still doth contain as followeth, i. e. to wit, [here set out the paper] with
intention to defraud the said W. H. to the evil example, &c. against the peace,
&c. and against the form of the statute, &c. Fourth count, for publishing a
forged office copy of the certificate and receipt. Fifth and sixth counts, for

forging and publishing the office copy of a certificate, stating it to be a writ
ing, in the form of a writing made by the clerk of the report office of the Court
of Chancery.
(y) As to the law in general, see ante, 1022 to 1044, and form of indictment, ante, 1039. From the
MS. of a gentleman at the bar.
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That J. B. late of, &c. gentleman, on, &c. with force and arms, at, &c. felo

; É.”.” niously did forge and counterfeit, and feloniously did cause and "procure to be
º ul-

forged and counterfeited, a

certain mark, used in

pursuance of a certain act

ſº of parliament made and passed in the forty-eighth year of the reign of his pres
1 ent majesty, entituled, & c. [state title] by and under the directions of the
First count, commissioners appointed to manage the duties on stamped vellum, parchment,
::::::: and paper, for expressing and denoting a certain duty, then and there under
i: the care and management of the said commissioners, that is to say, a certain
duty of 21, duty of 21, granted by the said last-mentioned act, that is to say, upon any
mortgage of or affecting any lands, estate, or property real, or property heri
table, or moveable, whatsoever, where the same should be made as a security
for the payment of any definite and certain sum of money, advanced or lent
at the time or previously due and owing, or forborne to be paid, being payable,
exceeding one hundred and fifty pounds, and not exceeding three hundred
pounds, with intent to defraud his said majesty of the said duty, contrary to
the form of the statute, &c. and against the peace, &c.
Second

count, for

!.

º

-

Second count.

-

-

That the said A. B. on, &c. aforesaid, with force and arms,

at, &c. aforesaid, feloniously did forge and counterfeit, and feloniously did
cause and procure to be forged and counterfeited, a certain mark, in pursu
ance of the said act made and passed in the forty-eighth year aforesaid, used
by and under the directions of the commissioners appointed to manage the
duties on stamped vellum, parchment, and paper, for expressing and denoting
a certain duty, that is to say, a certain duty of two pounds, granted by the
same act, and then and there under the care and management of the said com

missioners, with intent to defraud, &c. [conclude as in first count.]
[Same as second count to the words “a certain mark,” then proceed.]. A
;: certain stamp, in pursuance * of the said act, made and passed in the forty
stamp.
eighth year aforesaid, used by and under the directions of the commissioners
appointed to manage the duties on stamped vellum, parchment, and paper, for
- expressing and denoting a certain duty then and there under the care and man
agement of the said commissioners, that is to say, a certain duty of two pounds,
granted by the said last-mentioned act upon such mortgage as aforesaid, with
intent, &c. [as in the first count.]
Third

Fourth

Fourth count, same as second, substituting the word “stamp” for “mark.”

count.

(2) This was the indictment against Blackburn, Goo. 3. c. 8, for having counterfeited stamps in pos
of Leeds, A. D. 1815, on which he was convicted. session, 3 Camp. 78; and of an indictment on 12

See an indictment for uttering 1,000 counterfeit receipt stamps, on 23 Geo. 3. c. 49. 1 Leach, 352,
where it was holden, that all paper, on the face of
which there was a mark resembling the stamp required by that act, shall be considered as “paper liable to the duties” imposed therein, within its meaning. See also the outline of an indictment on '49

Geo. 3. c. 48, for transposing stamps, 2 Leach, S84,
and the indictment against Wainwright for trans
posing stamps, ante, vol. ii. 141. As to the law see
general note, ante, 1022 to 1044, and form of indict
ment, ante, 1039. The principal act against forg
ing stamps, is now the 55 Geo. 3. c. 184.

-

*

-

e

-

º
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*

[Same as second, to the words “a certain märk,” then proceed.] Upon a ****
certain paper, the resemblance of the impression of a certain mark, in pursu
ance, &c. [proceed as in the third count from the asterisk.”]

fºI

*Exactly the same as second count, except that instead of the words “a cer-

tain mark,” the following were used, “upon paper, the resemblance of the im- [
pression of a certain mark.”

sº

That the said A. B. on, &c. with force and arms, at, &c. feloniously did
stamp and mark, and feloniously did cause and procure to be stamped and
marked, a certain paper, with a certain forged and counterfeited mark and
stamp, in pursuance, &c.. [conclude as in the third count as from the as
terisk*.]

The eighth count was like the last, to the words “in pursuance, &c.” and Count.
Eighth

from those words was like the second count.

Ninth

That the said J. B. on, &c. with force and arms, at, &c. feloniously did .
utter a certain parchment, having thereupon the impression of a forged and
counterfeited mark, in pursuance of the said act, made and passed in the forty
eighth year aforesaid, used by and under the direction of the commissioners
appointed to manage the duties on stamped vellum, parchment, and paper, *for
expressing and denoting a certain duty, then and there, under the care and
management of the said commissioners, that is to say, a certain duty of two
pounds, granted by the said last-mentioned act upon such mortgage, as afore
said, with intent to defraud his said majesty of the said last-mentioned duty,
he the said J. B. then and there, (to wit) at the time when he uttered the said

last-mentioned parchment as aforesaid, to wit, at, &c. aforesaid, knowing the
said last-mentioned mark to be forged and counterfeited, contrary to the form
of the statute in that case made and provided, and against the peace of our
lord the king, his crown and dignity.
[Same as the ninth to the asterisk, and then proceed as follows.] For expressing and denoting a certain duty, that is to say, a duty of two pounds,
then and there, under the care and management of the said commissioners,
with intent to defraud his said majesty of the said last-mentioned duty, he the

§:

said J. B. then and there, to wit, at the time when he so uttered the said last

mentioned parchment as aforesaid, at, &c. aforesaid, knowing the said last
mentioned mark to be forged and counterfeited, contrary to the form of the
statute, &c. and against the peace, &c.

The eleventh and twelfth counts were like the ninth and tenth, except that flººna
.

the word “paper” was used instead of “parchment.”

counts.

That the said J. B. on, &c. with force and arms, at, &c. feloniously did
utter a certain other parchment, having thereupon the forged and counter
feited impression of a certain mark, in pursuance, &c. [this count same as

ninth, from the word, “pursuance.”]

Tººntº
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Same as thirteenth, except in the conclusion, which, from the words “for
expressing, &c.” resembled the tenth.
*The fifteenth and sixteenth counts were like the thirteenth and fourteenth,

except that the word “paper” was used instead of “parchment.”

counts.

The eight next counts resembled the last eight, except that the word
“stamp” was used instead of “mark.”
On stat. 36

G. 3. c. 125,
for forging
hat stamps
(a).

That J. C. late of, &c. on, &c. at, &c. aforesaid, with force and arms, fe

loniously did counterfeit and forge, and procure to be counterfeited and
forged a stamp and mark, to resemble a stamp and mark then and there di
rected to be used in pursuance of a certain act of parliament made at West
minster, in the county of Middlesex, in the thirty-sixth year of the reign, &c."
intituled, an act for the better collection of the duty on hats, for the purpose of
denoting the stamp duty of two shillings, charged by virtue of the statute in
such case made and provided, for every felt or wool stuff, or beaver hat, or
any leather or japanned hat, exceeding the price or value of twelve shil
lings, which should be uttered, vended, or sold by any person or persons tak
ing out in pursuance of the statute in such case made and provided, a license
for vending or uttering in Great Britain, by retail, any hat called or known by *
the name of felt or wool, stuff or beaver hats, or any leather or japanned
hats, with intent to defraud our said lord the king, in contempt of our said

lord the king and his laws, against the peace, &c. and against the form of the
statute, &c. There was a second count, charging the forging and counter
feiting a stamp or mark, to resemble a stamp or mark then and there used in
pursuance of a certain act of parliament, intituled, &c. A third count for fe
loniously counterfeiting and resembling the impression of a certain mark then
and there directed to be used, &c. And a fourth count, for feloniously coun
terfeiting and resembling the impression of a certain mark then and there.
used, & c.
On 10 Ann.

c. 19. s. 97,
against a
calico prin
ter for for
ging a
stamp on

calico (b).

That D. R. late of, &c. calico printer, not having the fear of God before
his eyes, but being moved and seduced by the instigation of the devil, and
contriving and wickedly intending, "our said lord the king, craftily, falsely, de
ceitfully, and feloniously to deceive and defraud of the duties payable to and

for the use of our said lord the king, by the statute in that case made and

| "1061 I provided, for and upon pieces of printed linen, or stained, painted and dyed,
in Great Britain, on, &c. with force and arms, at, &c. aforesaid, upon each of

the said pieces of linen, such linen being then and there linens chargeable by
(a) This was the indictment against Collins, on ing of every hat, and therefore the stamp was im
which he was convicted, 2 Leach, 827. Two ob posed by 24 Geo. 3. 2dly. That, under these
ections were made for the prisoner: 1st. That the circumstances, the conclusion ought to have been

indictment charged the prisºner with. having forg against the form of the statutes, in the plural; but
*d a stamp to denote a duty charged by virtue of both objections were over-ruled, and the conviction
36 Geo. 3. c. 125, whereas that statute does not it. was supported, 2 Leach, 827. As to the law, see
ante, 1022 to 1044; and as to form of
self charge any duty, but repeals part of 24 Geo.

º,

3. c. 51, and that a stamp denoting the duties di indictment, ante, 1039.

rected by the former act shall be affixed on the lin

(b) See a similar precedent, 4 Wentw. 22.
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the statute in that case made and provided, with duties payable for the same, º:
and for the use of our said lord the king, falsely, deceitfully, and feloniously, ſeiting and
did counterfeit and forge a certain stamp, to resemble a certain stamp then º

and there provided by the commissioners of excise for the time being, ap-"
pointed for the management of duties pursuant to the statute in that case
made and provided, to denote the charging of the several duties by the statute
in that case made and provided, chargeable upon linens printed, painted,
stained, or dyed, in Great Britain as aforesaid, and payable, to and for the use
of Öur said lord the king, thereby to defraud our said lord the king, for and
upon the said pieces of linen so printed, stained, painted, and dyed, in Great

Britain as aforesaid, against the form of the statute, &c. and against the peace,
&c.
And the intending,
jurors, &c.our
dosaid
further
thatcraftily,
the saidfalsely,
D. R. deceitfully,
contriving count.
Second
and wickedly
lordpresent,
the king,
and feloniously to deceive and defraud of the duties payable to and for the
use of our said lord the king, by the statute in that case made and provided
for, upon
' other pieces of linen, printed, stained, painted, and dyed, in
Great Britain, on, & c. with force and arms, at, &c. aforesaid, falsely, deceit
fully, and feloniously, did counterfeit and resemble upon each of the said last
mentioned pieces of linen, stained, printed and dyed, in Great Britain, and

not being linens dyed throughout of one color only, and then and there being
finens chargeable by the statute in that case made and provided, with duties

payable for the same, and for the use of our said lord the king, the impression
of a certain stamp then and there provided by the commissioners of excise
for the time being, appointed for the managing of such duties for the time
being, by the statutes in that case made and provided, chargeable on linens
printed, stained, painted, or dyed, in Great Britain aforesaid, and payable
to and for the use of our said lord the king, thereby to defraud our said lord
the king of the said duties, by virtue of the said statutes, payable to our said
lord the king, upon the said last-mentioned ‘
’ pieces of linen, against the
form of the statute, &c. and against the peace, &c.
That in pursuance of and according to the form of the statute in such on 9 Ann.
case made and provided, a certain stamp, on, &c. at, &c. was made, provided, **
-

and

a

appointed for the marking and stamping of hides and skins, and of pieces ºn.
-

-

-

-

-

-

starn

of hides and skins, and of vellum and parchment, tanned, tawed, dressed, or º
!.
y the
made within England or Wales, or town of Berwick-upon-Tweed, to denote officers º
the charging of the duties by the *statute in such case made and provided, º
-

-

-

*

-

payable to our said lord the king, for and in respect thereof, which said stamp, º: *:
on the said, &c. at, &c. aforesaid, was used for the purpose aforesaid, and

º

of
hides and

that one T. C. late of, &c. afterwards, and aſter the making of the statute in . .
that case made and provided, to wit, on the said, &c. at, &c. aforesaid, with
force and arms, feloniously did counterfeit and forge a certain stamp, to resem
ble the said stamp so as aforesaid made and provided and appointed, and then

(*1009]

and there used, in pursuance of and according to the form of the statute in First countſ

such case made and provided, with intent thereby to defraud our said lord the stamp
...":
to re
king of the duties aforesaid, in contempt of our said lord the king and his semble, &c.
(c) See a similar precedent, Cro. C. C. 7th ed, ante, 1022 to 1044, and as to form of indictment, an
408. 8th ed. 220.

As to the law, see general note,

te, 1039,
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laws, against the peace, &c. and contrary to the form of the statute, &c. And
counterfeit- the jurors, &c. do further present, that in pursuance of and according to the
*ś. form of the statute in such case made and provided, a certain stamp, on, &c.
"º. at, &c. aforesaid, was made, provided, and appointed, for the marking and
&c.
stamping of hides and skins, and of pieces of hides and skins, and of vellum
and parchment, tanned, tawed, dressed, or made within England or Wales, or
town of Berwick-upon-Tweed, to denote the charging of the duties by the
statutes in such case made and provided, payable to our said lord the king, for
and in respect thereof, which said last-mentioned stamp, from the day and
year last aforesaid, until, &c. at, &c. aforesaid, was used for the purposes
last aforesaid, and that the aforesaid T. C. after the making of the statute in
such case made and provided, to wit, at divers times, and in and upon divers
days within the time last aforesaid, at, &c. aforesaid, with force and arms, in
and upon several hides, and in and upon several skins, and in and upon seve
ral pieces of hides, and in and upon several pieces of skins, that is to say, in
and upon twenty hides, and in and upon twenty skins, and in and upon twenty
pieces of hides, and in and upon twenty pieces of skins respectively, tanned
within Wales, the impression of the said last-mentioned stamp, feloniously
did counterfeit and resemble, with intent thereby to defraud our said lord the
king of the duties last aforesaid, contrary to the form of the statute, &c. and
against the peace, &c. [Third count similar to the second, only stating that
T. C. did thereby defraud, &c. instead of averring the real intention. Fourth
count for selling and uttering.]

[º]

*That J. G. gent. and E. his wife, in right of her the said E. on, &c. and
long before were, and continually from thence hitherto have been, and still
of bargain. are seised in their demesne as of ſee, of and in certain messuages, lands, and
and sale for
a year, andof tenements,
with
in the parish
C. in and
the coun
*...
ty of E. andcalled
that J.J. C.
latetheir
of, appurtenances,
&c. being a person
of evilofname
fame,

*:::::::

-

-

tºº. and of a wicked disposition, and

-

-

-

contriving and intending the said J. G. and

of his wife, E. his wife, unjustly to aggrieve, and with an intent the state of freehold of
§. . them the said J. G. and E. of and in the said lands, tenement, and heredita
#. count, ments, called J. in, &c. aforesaid, and the right, title, and interest of the said

*

J. G. and E. of and in the same should be molested and troubled, afterwards,

denture of , to wit, on the said, &c. at, &c. upon his own head and imagination, with
bargain an
jºr a force and arms, wittingly, subtly, and falsely did forge and make, and cause
* .

year.

.

-

to be forged and made, a certain false writing sealed, purporting to be sealed
and delivered by the said J. G. and E. and in itself purporting to be an in
denture of bargain and sale for one year, and to bear date, on, &c. and sup
posed to be made between them the said J. G. and E. by the names of J. G.
of the city of G. gentleman, and E. his wife, of the one part and the afore
said J. C. by the name of J. C. of L. merchant, of the other part, in which
said indenture is mentioned and supposed in substance, (among other
things,) “That for and in consideration of the sum of five shillings, of lawful
money of Great Britain, to the said J. G. and E, his wife, in hand paid by the
(d) See similar precedents, Cro. C. C. 7th ed. general note, ante, 1022 to 1044;
379.8th ed. 209. Stark. 481. As to the law, see form of indictment, ante, 1039

and as to the
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said J. C. at or before the sealing and delivery of the same indenture, the re

ceipt whereof the said J. G. and E. his wife, thereby are mentioned to have
acknowledged, they the said J. G. and E. his wife had granted, bargained,
and sold unto the said J. C. all that park, &c. [setting forth the description

of the premises,) to have and to hold the said park, trees, woods, under
woods, deer, hereditaments, and appurtenances, thereby bargained and sold,
or meant, mentioned, or intended so to be, and every part thereof unto the
said J. C. his executors, administrators, and assigns, from the day next be

fore the day of the date of the same indenture, for and during and until the full
end and term of one whole year from thence next following, and fully to be

complete and ended, yielding and paying, therefor, upon the last day of the
said term, thereby granted the rent of one pepper corn, if the same should be
lawfully demanded;” to the intent and purpose that by virtue thereof and of
the statute for transferring uses into "possession, the said J. C. might be in [*1064]
actual possession of all and singular the said premises thereby granted, bar
gained, and sold, or meant or intended so to be, and thereby might be enabled
to receive and take the grant and release, reversion, and inheritance thereof,
to the use of himself, his heirs and assigns forever, to the great damage of
the said J. G. and E. his wife, against the form of the statute, &c. and

against the peace, &c. And the jurors, &c. do further present, that the said

:

J. C. contriving and intending the said J. G. and E. his wife, as aforesaid, ſº ſº;ing
release.
unjustly to aggrieve, and with the said intent that the state of freehold ofthem
the said J. G. and E. in right of the said E. of and in the said lands, tene
ments, and hereditaments, and the right, title, and interest of them the said J.
G. and E. of and in the same, should be molested and troubled, on the said,
&c. at, &c. aforesaid, upon his own head and imagination, with force and
arms, &c. wittingly, subtly, and falsely did forge and make, and cause to be
forged and made, one other false writing sealed, in itself purporting to be an in
denture of release, and to bear date on the twenty-second day of September, in
the said first year of the reign of our said lord the now king, and supposed
to be made between them the said J. G. and E. his wife, by the names of J.
G. of the city of G. gentleman, and E. his wife, of the one part, and the said
J. C. by the name of J. C. of L. merchant, of the other part, in which said
indenture of release is mentioned, and supposed in substance, (among other
things) “That for and in consideration of the sum of four thousand five hun
dred pounds, of lawful money of Great Britain to the said J. G. and E. his.
wiſe, in hand paid by the said J. C. at or before the sealing and delivery of the
said indenture of release, the receipt and payment whereof the said J. G.
and E. his wife, by the same indenture of release are mentioned to have
-

-

-

-

acknowledged, and of the same and every part thereof to have acquitted, ex
onerated, and discharged the said J. C. his heirs, executors, administrators,
and assigns, and every of them, thereby they the said J. G. and E. his wife,

had granted, bargained, sold, aliened, released, and confirmed, and by the
same indenture of release have granted, bargained, sold, aliened, released,
and confirmed to the said J. C. as by the same indenture is supposed (in his
actual possession then being, by virtue of a bargain and sale to him there
of, made and granted by the said J. G. and E. his wife, in consideration of

five shillings, by indenture bearing date the day next before the day of the
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date of the same indenture of release for one whole year, to begin from the
day next before the day of the said indenture of bargain and sale, and men
tioned to be executed before the supposed sealing and delivery of the same
[*1065 J indenture of release, and by force of the statute "for transferring uses into
possession) to his heirs and assigns for ever, all that park, &c. [again
setting out the premises] to have and to hold the said park, trees, woods,
underwoods, deer, hereditaments, and appurtenances, thereby granted and
released, or meant, mentioned, or intended so to be, and every part thereof
Thi

to the said J. C. his heirs and assigns, and to the only proper use, benefit, and
behoof of the said J. C. his heirs and assigns;” to the great damage, &c.

º: [as before.] And the jurors, &c. do further present, that the said J. C. being a
person of evil name and fame, and of wicked disposition, and contriving and
*...
denture of
bargºn and intending the said J. G. and E. his wife, unjustly to aggrieve, and with an in
tent that the state of freehold of them the said J. G. and E. in right of the
said E. of and in certain lands, tenements, and hereditaments, called J. in,
&c. aforesaid, and the right, title, and interest of the said J. G. and E. of and
in the same, should be molested and troubled, on the said, &c. at the said,
&c. with force and arms, falsely did pronounce and publish, one false, forged
writing, sealed, purporting to be sealed and delivered by the said J. G. and
E. his wife, as a true writing, he the said J. C. knowing that writing to be a
false, forged, and counterfeited writing, the same writing in itself purporting to
be an indenture of bargain and sale for one year, and to bear date on, &c. and
to be made between the said J. G. and E. by the names of J. G. of the city
of G. gentleman, and E. his wife, of the one part, and the said J. C. by the
name of J. C. of L. merchant, of the other part, in which same last-mentioned
indenture of bargain and sale, is mentioned and supposed in substance, (among
other things) “That, &c.” [set out the indenture as in the first count, J to the
intent and purpose that by virtue thereof, and of the statute for transferring
uses into possession, the said J. C. might be in actual possession of all and
singular the said premises thereby granted, bargained, and sold, or meant or
intended so to be, and thereby might be enabled to accept and take the grant
and release, reversion, and inheritance thereof, to the use of himself, his heirs
and assigns for ever, (he the said J. C. at the said time that he the said J. C.
as aforesaid, did publish and pronounce the said false, forged writing, as a true
writing, well knowing that writing to be falsely forged,) to the great damage,

***

&c. [Conclusion as ante, 1064. Fourth count like the third in form, for
publishing the forged indenture of release, setting out the instrument as in
second count.]

::::::::

London, (to wit.) The jurors of our sovereign lord the king upon their oath
ºy to present, that Henry Fauntleroy, late of London, gentleman, heretofore, to wit,
transfer
government on the said first day of June, in the fifty-fifth year of the reign of our late sove

..",". reign lord George the Third, by the grace of God of the United Kingdom of
* * *(*). Great Britain and Ireland king, defender of the Faith, with force and arms, at
the parish of Saint Mary-le-Bow, in the Ward of Cheap, in London aforesaid,
feloniously did falsely make, forge, and counterfeit, and cause and procure to
(e) This was the indictment against Henry Fauntleroy, in 1824, and on which he was convicted and
executed.
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be falsely made, forged, and counterfeited, and willingly act and assist in the
false making, forging, and counterfeiting a certain deed, the tenor of which
said false, forged, and counterfeited deed is as followeth, (that is to say);
Know all men by these presents, That I, Frances Young, of Chichester,
spinster, do make, constitute, and appoint William Marsh, Sir James
Sibbald, Baronet, Josias Henry Stracey, Henry Fauntleroy, and
George Edward Graham, all of Berners' Street, bankers,
my true and lawful attornies, jointly, and each of them separately, for nie, and
in my name and on my behalf, to accept all such transfers as are or may here
after be made unto me, of any interest or share in the capital or joint stock of
Three per cent. Annuities, created by an act of Parliament of the twenty
fifth year of the reign of his majesty king George the Second, entitled, “An
act for converting the several annuities therein mentioned, into several joint
stocks of annuities transferable at the Bank of England, to be charged on
the Sinking Fund, &c.” and by several subsequent acts; also to receive and
give receipts for all dividends due and payable for the same, for the time be
ing ; likewise to sell, assign, and transfer all or any part of five thousand
pounds, being part of my said joint stock or annuities, to receive the consid
eration money, and give a receipt or receipts for the same ; and to do all law
ful acts requisite for effecting the premises, hereby ratifying and confirming
all that my said attornies, or either of them, shall do therein by virtue hereof.
And in case of my death, this letter of attorney, as to all matters and things
which after my decease shall be done by my said attornies, or either of them,
by virtue of, or under color, or in pursuance thereof, shall, so far as the Gov
ernor and Company of the Bank of England are interested or concerned, be as
binding upon my executors and administrators as the same would have been
upon me if living, unless notice in writing of my death shall have been pre
viously given to the said Governor and Company by my executors or admin
istrators, or by some person or persons interested in the property to which this
letter of attorney refers; and unless such notice be given, I hereby promise
and engage, and bind myself, my executors and administrators, to and with
the said Governor and Company of the Bank of England, that they, my said
executors or administrators, shall and do allow, ratify, and confirm as good,
valid, and effectual against them, and against my estate, whatsocver shall or
may be done by my said attornies, or either of them, after my decease, so far
as the said Governor and Company of the Bank of England shall or may be,
in any way or manner interested therein. In witness whereof, I have here
unto set my hand and seal the thirty-first day of May, in the year of our Lord
one thousand eight hundred and fifteen.
Frances Young.
Signed, sealed, and delivered
in the presence of
Clerks to
Marsh, Sibbald, & Co.

John Watson.

James Tyson.

bankers, Berners' Street.

with intent to defraud the Governor and Company of the Bank of England,
against the form of the statute in such case made and provided, and against the
Wol. III.
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peace of our said late sovereign lord king George, his crown and dignity. And
the jurors aforesaid, upon their oath aforesaid, ſurther present, that the said
count.
Henry Fauntleroy, heretofore, to wit on the first day of June, in the fifty-fifth
year aforesaid, with force and arms, at the parish aforesaid, in the ward afore
said, in London aforesaid, feloniously did utter and publish as true, a certain
false, forged and counterfeited deed, the tenor of which said last-mentioned
false, forged, and counterfeited deed is as followeth, that is to say [setting out
Third count. the deed as in first count.]
And the jurors aforesaid, upon their oath aforesaid,
further present, that the said Henry Fauntleroy, heretofore, to wit, on the said
first day of June, in the fifty-fifth year aforesaid, with force and arms, in the
parish aforesaid, in the ward aforesaid, in London aforesaid, feloniously did
dispose of and put away a certain false, forged and counterfeited deed, the
tenor of which said last mentioned, false, forged, and counterfeited deed is as
followeth, that is to say, [as in the first count] with intent to defraud the Go
vernor and Company of the Bank of England, he the said Henry Fauntleroy,
at the same time of his so uttering and publishing as true the said last men
tioned false, forged, and counterfeited deed, then and there, to wit, on the said
first day of June, in the fifty-fifth year aforesaid, at the parish aforesaid, in the
ward in London aforesaid, well knowing the same deed to be false, forged, and
counterfeited, against the form, &c. and against the peace of our said late sove
reign lord king George the Third, his crown and dignity, with intention to de
fraud the Governor and Company of the Bank of England, he the said Henry
Fauntleroy, at the said time of his so disposing of and putting away the said
last mentioned false, forged, and counterfeited deed, then and there, to wit, on
the said first day of June, in the fifty-fifth year aforesaid, at the parish afore
said, in the ward aforesaid, in London aforesaid, well knowing the same deed
to be false, forged, and counterfeited, against the form, &c. and against the
peace of our said late sovereign lord king George the Third, his crown and
4th, 5th, 6th, dignity.
[The fourth, fifth, and sixth counts were the same as the first, second,
7th, 8th, &
9th counts. and third, only stating the intent to be to defraud one Frances Young.
The
seventh, eighth, and ninth counts were also like the first, second, and third, only
Tenth
stating the intent to be to defraud William Flower.] And the jurors aforesaid,
count.
upon their oath aforesaid, do further present, that the said Henry Fauntleroy,
heretofore, to wit, on the said first day of June, in the fifty-fifth year aforesaid,
with force and arms, at the parish aforesaid, in the ward aforesaid, in London

Second

aforesaid, feloniously did forge and counterfeit, and procure to be forged and
counterfeited, and knowingly and wilfully act and assist in the forging and
counterfeiting a certain letter of attorney to transfer and assign a certain share
of one Frances Young, of and in the capital stock of certain annuities called
Consolidated Three Pounds per Cent. Annuities, established by a certain act

of parliament passed in the twenty-fifth year of the reign of our late sovereign
lord king George the Second, entitled, “An act for converting the several
annuities therein mentioned into several joint stocks of annuities transferable

at the Bank of England, to be charged on the Sinking Fund, and also for
consolidating the several other annuities therein mentioned, into several joint
stocks of annuities transferable at the South sea House,” and by divers sub

sequent acts of parliament in that behalf made and provided, the proprietors of
which said annuities so established as aforesaid, at the time of committing the
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felony last aforesaid had, in respect of their said annuities, transferable shares
in the capital stock thereof, in proportion to their respective annuities, to wit,
at the parish aforesaid, in the ward aforesaid, in London aforesaid, and which
said Frances Young was then and there the proprietor of a certain share in
the said annuities, and in respect thereof, had then and there a transferable
share of and in the said capital stock to a large amount, to wit, to the amount
of five thousand four hundred and fifty pounds, the tenor of which said forged
and counterfeited letter of attorney is as followeth, that is to say, [as in first
count] against the form of the statute in such case made and provided, and
against the peace of our said late sovereign lord king George the Third, his
crown and dignity. And the jurors aforesaid, upon their oath aforesaid, do Eleventh

further present, that the said Henry Fauntleroy, heretofore, to wit, on the said “”
first day of June, in the fifty-fifth year aforesaid, with force and arms, at the
parish aforesaid, in the ward aforesaid, in London aforesaid, feloniously did
forge and counterfeit, and procure to be forged and counterfeited, and know
ingly and wilfully act and assist in the forging and counterfeiting a certain let
ter of attorney, to transfer and assign a certain share of one Frances Young,
of and in the capital stock of certain annuities called Consolidated Three
Pounds per Cent. Annuities, established by a certain act of Parliament passed
in the twenty-fifth year of the reign of our late sovereign lord king George the
Second, entitled, &c. [setting out all the acts relating to such annuities] the
proprietors of which said annuities so established as aforesaid, at the time of
the committing the felony last aforesaid, had, in respect of their said annuities,
transferable shares in the capital stock thereof, in proportion to their respec
tive annuities, to wit, at the parish aforesaid, in the ward aforesaid, in London
aforesaid, and which said Frances Young was then and there the proprietor of
a certain share in the said annuities, and in respect thereof, had then and there

transferable share of and in the said capital stock to a large amount, to wit, to
the amount of five thousand four hundred and fifty pounds, the tenor of which

said forged and counterfeited letter of attorney is as followeth, that is to say,
[set out deed as in first count] against the form of the statute in such case

made and provided, and against the peace of our said late sovereign lord king
George the Third, his crown and dignity.
Nottingham. That B. W. late of, &c. and W. M. late of, &c. on, &c. 952
Gee
2. c. 25. f.
with force and arms, at, &c. aforesaid, feloniously did falsely make, forge, ñº.”
and counterfeit, and did cause and procure to be falsely made, forged, and *::::::::::
counterfeited, a "certain bond, purporting (g) to be signed by one J. L. then * ºil
-

-

-

-

deceased, in his life-time, with the mark of him the said J. L. and to be seal-

º
intent to de

ed and delivered by the said J. L. in his life-time, the tenor of which said bond jº.
is as follows, “Know all men, &c. [here set out the bond verbatim] the mark fººt
of J. x L. Sealed and delivered in the presence of
, the mark of A. B. supposed
to
have made
C. D.” with an intent to defraud W. B. and T. W. executors of the last it (f).
will and testament of the said J. L. of the sum of two hundred and fifty [*1066 |
(f) See a similar precedent, Cro. C. C. 395. 1022 to 1044; and as to the form of indictment,
7th edit. Stark. 522. This precedent was framed ante, 1039.
on the 2 Geo. 2. c. 25, but bonds are included in
(g) As to the propriety of stating the purport,
tho 45 Geo. 3. c. 89. though the form would still be sco ante, 1040.
similar. As to the law, see general note, ante,

INDICTMENTS For Forgery, &c. of [Chap. XV.

1066
Second

pounds, against the form of the statute, &c. and against the peace, &c. And

Count.

the jurors, &c. do further present, that the aforesaid B. W. and W. M. af.
terwards, to wit, on the said, &c. at, &c. aforesaid, a certain false, forged,
and counterfeited bond, purporting to have been signed by the said J. L. then
deceased, in his life-time, with his mark, and to have been sealed and deliver
ed by the said J. L. in his life-time, with force and arms, feloniously did ut

ter and publish as a true bond, which said bond so as aforesaid falsely made
and counterfeited, is in the words and figures following, [here set out the bond]
with an intent to defraud the said W. B. and T. W. executors of the last will

and testament of the said J. L. of the sum of two hundred and fifty pounds,
the said B. M. and W. M. at the time of publishing the said last mentioned
false, forged, and counterfeit bond, by them as aforesaid, then and there well
knowing, and each of them well knowing, the said bond to have been false,
forged, and counterfeited, against the form of the statute, &c. and against the
peace, &c.
On 2 Geo.

2. c.25, ſor
forging and
uttering a
bond, with
intention to
defraud two
different

persons (h)

*First count,
for forging
the bond.

That A. B. late of, &c. on, &c. at, &c. aforesaid, feloniously did falsely
make, forge, and counterfeit, and feloniously did cause and procure to be
falsely made, forged, and counterfeited, and feloniously did willingly act and
assist in the false making, forging, and counterfeiting a certain bond, which
said false, forged, and counterfeited bond is as follows, that is to say,
“Know all men, &c.” [here set out a fac-simile of the bond and condition,]
with intention to defraud the said W. A. against the form of the statute, &c.
and against the peace, &c. And the jurors, &c. do further present, that the
said A. B. afterwards, to wit, on the said, &c. with force and arms, at, &c.

aforesaid, feloniously did utter and publish as true, a certain other false, forg
ed, and counterfeited bond, which said “last-mentioned false, forged, and
econd
counterfeited bond, is as follows, that is to say, “Know, &c.” [set out the
count, for
uttering it, bond as before, with intention to deſraud the said W. A., he the said A. B.
knowing it
to be forged . at the time of the uttering and publishing of the said last-mentioned false, forg
ed, and counterfeited bond, then and there well knowing the same to be false,
forged, and counterfeited, against the form of the statute, &c. and against the
peace, &c.

ſºlº

Indictment

for forging
a will, on 2
Geo. 2. c.

That S. L. widow, heir at law of Sir A. C. knight, deceased, on, &c. and
long before, was and still is seized in her demesne as of fee of and in certain

25, and 45

messuages and tenements, with the appurtenances, situate and being in, &c.

Geo. 3. c.

as heir at law of the said Sir A. C. who died seized thereof in his demesne

89, which
re-enacts

its provi
sions (i).

First count,
for forging,

as of fee, and that E. B. late of, &c. and M. M. late of, &c. on, &c. afore
said, at, &c. aforesaid, with force and arms, feloniously did falsely make,

forge, and counterfeit, and feloniously did cause and procure to be falsely
made, forged, and counterfeited, and feloniously did willingly act and assistin
the false making, forging, and counterfeiting a certain paper writing with a seal
(h) See a siniilar precedent, Cro. C. C. 217. Martin, on which they were convicted and execut
Cro. C. A. 419. As to the law, see general note, ed, see 1 Leach, 79. See indictments for forging a
ante, 1022 to 1044; and as to form of indictment, will, 10 Harg. St. Tr, 183. As to the law, see
ante, 1039.
general note, ante, 1022 to 1044; and as to the form

(i) See this precedent, Cro. C. C. 225. Stark, of indictment, see ante, 1039.
527. It was the indictment against Birch and
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thereto affixed, purporting (k) to be the last will and testament of the said Sir ...
A. C. deceased, and to be signed by the said Sir A. C. in his life-time, with the heir at

the name of A. C., and to be sealed and delivered by the said Sir A. C. in "
his life-time, as and for his last will and testament, the tenor of which said
false, forged, and counterfeited will in writing is as follows, that is to say, “In
the name of God, amen: I., A. C.,” [set out the will verbatim, as it may be,
with intent to defraud the said S. L. of the said messuages and tenements,

with the appurtenances, against the form of the statute, &c. and against the
peace, &c. And the jurors, &c. do further present, that the said S. L. on :*:
the said, &c. and long before, was and still is seised in her demesne as of fee, uttering and

of and in certain messuages and tenements, with the appurtenances, situate ...".
and being in, &c. aforesaid, as heir at law of the said Sir A. C. who died "**
seised thereof in his demesne as of fee, and that the said E. B. and M. M.

afterwards, to wit, on the said, &c. at, &c. aforesaid, a certain false, forged,
and counterfeited paper writing, with a seal thereto affixed, purporting to be

the last will and testament of the said "Sir A. C. deceased, and to be signed [*1068]
by the said Sir A. C. in his life-time, with the name of A. C. and to be sealed
and delivered by the said Sir A. C. in his life-time, as and for his last will and
testament, with force and arms, feloniously did utter and publish, as a true will
in writing, the tenor of which said false, forged, and counterfeited will in writ
ing is as follows, that is to say, [here set out the will as before] with intention
to defraud the said S. L. of the said last-mentioned messuages and tenements,
with the appurtenances, (they the said E. B. and M. M. at the time of
the uttering and publishing of the said false, forged, and counterfeited will in

writing, by them as aforesaid, then and there well knowing the same will to be
false, forged, and counterfeited,) against the form of the statute, &c. and
against the peace, &c. And the jurors, &c. do further present, that the said Third count,
Sir A. C. knight, deceased, was in his life-time, to wit, on, &c. aforesaid, and §." *
long before, seised in his demesne as of fee, of and in certain messuages and died seised,
&c. without

tenements, with the appurtenances, situate and being in, &c. aforesaid, and on º
will, an
the said, &c. at, &c. aforesaid, died so seised of and in the said messuages that
they h
forged w
-

-

-

-

-

-

-

-

-

-

-

and tenements, with the appurtenances, without disposing thereof by his last . "...
will and testament to any person or persons whatsoever, whereby the said
messuages and tenements, with the appurtenances, at, &c. aforesaid, upon the
death of the said Sir A. C. descended and came to the said S. L. as heir at

law of the said Sir A. C. and that the said E. B. and M. M. afterwards, to wit,
on the said, &c. at, &c. aforesaid, with force and arms, feloniously did falsely
make, forge, and counterfeit, and feloniously did cause and procure to be
falsely made, forged, and counterfeited, and feloniously did willingly act and

assist in the false making, forging, and counterfeiting a certain paper writing,
with a seal thereto affixed, purporting to be the last will and testament of the

said Sir A. C. deceased, and to be signed by the said Sir A. C. in his life
time, with the name of A. C. and to be sealed and delivered by the said Sir
A. C. in his life-time, as and for his last will and testament, the tenor of which

said false, forged, and counterfeited will in writing is as follows, that is to say,
(k) An objection was taken to this mode of ex- of the statute, but it was held sufficient, I Leach, 79.
pression, as not bringing the case within the words

º the
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&c. [here set out the will as before, with intention to defraud the said S. L.,
messuages and tenements, with the appurtenances,
against the form, &c. and against the peace, &c. [Fourth count for uttering
such will, bearing the same resemblance to the third, that the second does to the
first.] And the jurors, &c. do further present, that the said Sir A. C. knt.
of the said last-mentioned

Fourth
count.

Fifth count,
for uttering
with intent
to defraud
the person
who would

deceased, was in his life-time, to wit, on the said, &c. and long before, seised,

in his demesne as a fee, of and in certain messuages and tenements, with the
appurtenances,
situate and "being in the parish, &c. and on the said, &c. at,
by law be
entitled.
&c. aforesaid, died so seised of and in the said messuages and tenements,
[*1069 J with the appurtenances, without disposing thereof by his last will and testa
ment to any person or persons whatsoever, and that the said E. B. and M. M.

afterwards, to wit, on the said, &c. at, &c. aforesaid, with force and arms,
feloniously did utter and publish as true, a certain false, forged, and counter
feited paper writing with a seal thereto affixed, purporting to be the last will
and testament of the said Sir A. C. deceased, and to be signed by the said Sir
A. C. in his life-time, with the name of A. C. and to be sealed and delivered

by the said Sir A. C. in his life-time, as for his last will and testament, the
tenor of which said false, forged, and counterfeited will in writing, is as follows,

that is to say, “In the name, &c.” [here set out the will as before, with in
tention to defraud the person or persons who would by law be entitled to the
aforesaid messuages and tenements, with the appurtenances, whereof the said
Sir A. C. died so seised as aforesaid, (they the said E. B. and M. M. at the
time of the uttering and publishing of the said false, forged, and counterfeited
will in writing by them as aforesaid, then and there well knowing the same
will to be false, forged, and counterfeited,) against the form of the statute, &c.
and against the peace, &c.
-

For forging
a will of

copyhold
premises
and person
alty, to de
ſraud the
coheiresses

at law;
who were all

married (l).

-

That N. A. late of, &c. deceased, was in his life-time, to wit, on, &c. and
long before, and at the time of his death seised of and in five-sixth parts un
divided of and in three certain copyhold or customary messuages, lands

and tenements, with their appurtenances, situate in, &c. and held of the lord
of the manor of S., in the said county of M., according to the custom of the
manor of S., and that the said five-sixth undivided parts of and in the said three

copyhold or customary messuages, lands, and tenements, with their appurte
nances, on the death of the said N.A. intestate, by the custom of the said ma
nor of S. otherwise S. would have descended to the heir or heiresses at law

of the said N. A., and that S. the wife of T. G. of, &c. M. the wife of C. S.
of, &c. and E. the wife of G. P. of, &c. are the co-heiresses at law of the
said N. A. deceased, that C. M. late of, &c. G. P. late of, &c. and T. F.
late of, &c. aforesaid, gentleman, on, &c. aforesaid, with force and arms,
feloniously did falsely make, forge, and counterfeit, and cause and procure to
be falsely made, forged, and counterfeited, and willingly act and assist in

the false making, forging, and counterfeiting, a certain paper writing with a
seal thereto affixed, purporting to be the last will and testament of the said
[*1070] N. A. "deceased, and to be signed by the said N. A. in his life-time with the
(l) See a similar precedent, 4 Wentw.85. As to the law, see general note, ante, 1022, to
as to form of indictment, ante, 1039.

1044; and
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name of N. A. and to be sealed, declared, and published in his life-time, as

and for his last will and testament, the tenor of which false, forged, and coun
terfeited will, is as follows, that is to say, [here insert a copy of the will forged,
verbatim, with the attestation and witnesses' names] with intention to defraud
the said S., the wife of the said T. G., M. the wife of the said C. S., and E.

the wife of the said G. P., of the said copyhold messuages, lands, and tene
ments, with their appurtenances, against the form of the statute, &c. and
against the peace, &c. [Second count for uttering with a like intent, like sec
ond count in the last precedent. The third count the same as the first, with
intention to defraud the co-heiresses and their husbands, as follows, with in
tent to defraud the said T. G. and S. his wife, C. S. and M. his wife, and G.

P. and E. his wife, of the said last-mentioned five-sixth parts undivided, of
and in the said three last-mentioned copyhold or customary messuages, lands,
and tenements, with their appurtenances, against the form of the statute in
such case made and provided, and against the peace of our said lord the king,
his crown and dignity. [The fourth count like the second, only stating the
intention to be to defraud the husbands with their wives, the co-heiresses, as

follows, with intent to defraud the said T. G. and S. his wife, C. S. and M.
his wife, and G. P. and E. his wife, of the said last-mentioned five-sixth parts
undivided, of and in the said three last mentioned copyhold or customary
messuages, lands, and tenements, with their appurtenances, &c. [The fifth
count like the first, to defraud the heir or heiresses, at law, by forging the will
as follows,) with intent to defraud the heir or heiresses at law of the said
N. A. deceased, against the form of the statute in such case made and pro
vided, and against the peace of our said lord the king, his crown and dignity.
[The sixth count the same as the second to defraud the heir or heiresses by
uttering the forged will, as follows,) with intent to defraud the heir or heir
esses at law of the said N. A. deceased, (they the said C. M., otherwise
S., otherwise A. G. P. and T. F., at the time of uttering and publishing of the
said false, forged, and counterfeited will in writing, by them as aforesaid,
then and there well knowing the said will to be false, forged, and counterfeit

ed.,) against the form of the statute in such case made and provided, and against
the peace of our said lord the king, his crown and dignity. [The seventh
count like the fifth, except in these words, “with intent to defraud the next of
kin,” as follows, with intent to defraud the next of kin of the said N. A.
deceased, against the form of the statute in such case made and provided, and
against the peace of our said lord the king, his crown and *dignity. [The [*1071)
eighth count like the sixth, except by uttering to defraud the next of kin, as
follows, with intent to defraud the next of kin, of the said N. A. deceased,
they the said C. M. otherwise S., otherwise A. G. P. and T. F., at the time

of uttering and publishing of the said false, forged, and counterfeited will in
writing by them as aforesaid, then and there well knowing the said will to be
false, forged, and counterfeited, against the form of the statute in such case

made and provided, and against the peace of our said lord the king, his crown
and dignity. And the jurors, &c. do further present, that the said N. A. Ninth
deceased, was in his life-time, to wit, on, &c. and long before, and at the §".
time of his death, seised of and in five sixth parts undivided of and in three º'
will, and
-

-

-

copyhold or customary lands or tenements, with their appurtenances, situate stating for

-

[Chap. XV.

INDictMENTs for forgery, &c.

1071

5. in, &c, aforesaid, and held of the lord of the manor of S. in the said county
}..." of M. according to the custom of the said manor, and on, &c. at, &c. died
rau

le

person or

so seized of and in the said last-mentioned five sixth parts undivided, of and

{...}, in the said three last-mentioned copyhold or customary messuages, lands,
º: and tenements, with their appurtenances, without disposing thereof by his
last will and testament, to any person or persons whomsoever, and that the
said C. M. and T. F. afterwards, to wit, on the said, &c. at, &c. aforesaid,
with force and arms, feloniously did utter and publish, as true, a certain false,
forged, and counterfeited paper writing, with a seal thereto affixed, purporting
to be the last will and testament of the said N. A. deceased, and to be signed
by the said N. A. in his life-time with the name N. A. and to be sealed, de
clared, and published by the said N. A. in his lifetime, as and for his last will
and testament, the tenor of which false, forged, and counterfeited will in
writing, is as follows, [here insert the will,) with intent to defraud the person
or persons who would by law be entitled to the aforesaid last-mentioned copy

hold or customary messuages, lands, and tenements, with their appurtenances,
whereof the said N. A. died so seized as last aforesaid, they the said C. M.
and T. F. at the time of the uttering and publishing of the said false, forged,
and counterfeited will in writing, by them as aforesaid, at, &c, aforesaid, well
knowing the said will to be false, forged, and counterfeited, against the form
of the statute, &c. and against the peace, &c.

(To wit,) The jurors for our said lord the king upon their oath present, that

º,
or lorgin

-

-

-

ºf " A. B. late of, &c. on, &c. with force and arms, at, &c. aforesaid, feloniously

tiºn

did falsely make, forge, and counterfeit, and cause and procure to be falsely
i. made, forged, and counterfeited, and willingly act and assist in the false mak
y

san

-

- - -

-

-

-

-

º: ing, forging, and counterfeiting a certain bill of exchange; which said false,
-

-rn ent there-

-

-

-

-

... with in forged, and counterfeited bill of exchange is as follows, that is to say,

...
"...”
was delivered in
payment

º
[*1072]

•No. 10.

£54. 1s.

Bristol, America, 17th Sept. 1797.

Three months after sight, pay to Messrs. S. R. and son, or
order, fifty-four pounds one shilling value received.
A. M.
-

-

To Mr. R. G.

Old Change,
London.

First count, - With intention to defraud A. S. and W. I. against the form of the statute in

£º, such case made and provided, and against the peace of our said lord the king,
§º his crown and dignity. And the jurors, &c. do further present, that the said
&# and A. B. afterwards, to wit, on the said, &c. with force and arms, at, &c. afore
---

Second

count, for

said, feloniously did utter and publish as true, a certain other false, forged,
and counterfeited bill of exchange, which said last mentioned false, forged,
and counterfeited bill of exchange is as follows, that is to say,
(m) See similar precedents, Cro. C. C. 223. ing and publishing an acceptance on a bill of ex
Stark. 518. See an' indictment for forging a bill, change, Cro. C. C. 398: 7th edit, The offence is
acceptance and indorsement, with intent to de- made capital by the 2 Geo. 2. c. 25. 7 Geo. 2. c.

fraud different parties, Cro." C. c. 413. 7th edit. 22., 45. Geo.3 c. 89. See general note, ".
forging an indorsement, 4 Wentw. 32, forging a 1022 to 1044; and as to form of indictmen", "
bill with several indorsements, 4 Wentw. 28, ſorg- 1039.
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uttering

ºut.
the said time he so uttered and published the said last mentioned false, forged, "
With intention to defraud the said A. S. and W. I. (he the said A. B. at

and counterfeited bill of exchange, as aforesaid, then and there, to wit, on the
said, &c. at, &c. aforesaid, well knowing the same to be false, forged, and
counterfeited, against the form of the statute, &c. and against the peace, &c.
And the jurors, &c. do further present that the said A. B. afterwards, to wit, Thiſ

ſor

on the said, &c. at, &c. aforesaid, having in his possession a certain other forging an
bill of exchange, which said last mentioned bill of exchange is as follows, that º
is to say, No. [here set out the bill as before] he the said A. B. afterwards, to ...”
wit, on the said, &c. with force and arms, at, &c. aforesaid, feloniously did
falsely make, forge, and counterfeit, and cause and procure to be falsely made,
forged, and counterfeited, and willingly act and assist in the false making,
forging, and counterfeiting on the said last mentioned bill of exchange, an ac
ceptance of the said bill of exchange, which said false, forged, and counter
feited acceptance is as *follows, that is to say,
[*1073]
Acco. R. G.
Nov. 30th.

with intention to defraud the said A. S. and W. I. against the form of the sta
tute, &c. and against the peace, &c. And the jurors, &c. do further present,
that the said A. B. afterwards, to wit, on the said, &c. at, &c. aforesaid, hav-

5...".
sº

ing in
his custody
possessionisa as
certain
other
last
mentioned
billand
of exchange
follows,
thatbillis of
to exchange,
say, [here which
set outsaid
the with a like
intention.

bill as before] and on which said last mentioned bill of exchange, was then
and there, to wit, on the said, &c. at, &c. aforesaid, written a certain false,
forged, and counterfeited acceptance of the said last mentioned bill of ex
change, which said false, forged, and counterfeited acceptance of the said last
mentioned bill of exchange is as follows, that is to say,
Acco. R. G.
Nov. 30th.

-

he the said A. B. well knowing the premises last aforesaid, afterwards, to wit,
on the said, &c. with force and arms, at, &c. aforesaid, feloniously did utter
and publish as true the said false, forged, and counterfeited acceptance of the
said last mentioned bill of exchange, with intent to defraud the said A. S. and
W. I. he the said A. B. at the said time he so uttered and published as true the

said false, forged, and counterfeited acceptance of the said last mentioned bill
of exchange, then and there, to wit, on the said, &c. at, &c. aforesaid, well

knowing the same last mentioned false, forged, and counterfeited acceptance,
to be false, forged, and counterfeited, against the form of the statute, &c. and
against thepeace, &c. And the jurors, &c. do further present, that the said

Fº

A. B. afterwards, to wit, on the said, &c. at, &c. aforesaid, having in his cus- º
tody
otherthat
bill isoftoexchange,
saidsetlast
ific hiſ with
ed billand
ofpossession
exchange aiscertain
as follows,
say, No. which
, [here
outmentionthe bill .."
intern

without the acceptance as in the first count] he the said A. B. afterwards, to

wit, on the said, &c. with force and arms, at, &c. aforesaid, feloniously did
falsely make, forge, and counterfeit, and cause and procure to be falsely
made, forged, and counterfeited, and willingly act and assist in the false mak
Vol. III.

62
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ing, forging, and counterfeiting on the back of the said last mentioned bill of
exchange, an indorsement in writing of the said S. R. and son, of the said last
mentioned bill of exchange, which said false, forged, and counterfeited indorse
ment is as follows, that is to say, “S. R. and son,” with intention to defraud
[º]
Sixth count, the said A. S. and W. T. against the form of the "statute, &c. and against
for uttering the peace, &c. And the jurors, &c. do further present, that the said A. B.
the indorse
ment with a afterwards, to wit, on the said, &c. at, &c. aforesaid, having in his custody
like inten
and possession a certain other bill of exchange, which said last mentioned bill
tion.
of exchange is as follows, that is to say, [here set out the bill] and on the
back of which said last mentioned bill of exchange there was then and there,
to wit, on the said, &c. at, &c. aforesaid, written a certain false, forged, and
counterfeited indorsement of the said S. R. and son, of the said last mention
ed bill of exchange, which said last mentioned false, forged, and counterfeited
indorsement is as follows, that is to say, “S. R. and son,” he the said A. B.
well knowing the premises last aforesaid, afterwards, to wit, on the said, &c.
with force and arms, at, &c. feloniously did utter and publish as true the said
last mentioned false, forged, and counterfeited indorsement of the said last
mentioned bill of exchange, with intention to defraud the said A. S. and W.
I. he the said A. B. at the said time he so uttered and published the said last
mentioned false, forged, and counterfeited indorsement of the said last mention
ed bill of exchange, then and there, to wit, on the said, &c. at, &c. aforesaid,
well knowing the same last mentioned indorsement to be false, forged, and
counterfeited, against the form of the statute, &c. and against the peace, &c.
For forging
a promisso

ry note (n).

That A. B. late of, &c. on, &c. with force and arms, at, &c. aforesaid, fe
loniously did falsely make, forge, and counterfeit, and cause and procure to

be falsely made, forged, and counterfeited, and willingly act and assist in the
false making, forging, and counterfeiting a certain promissory note in the
words, letters, and figures following, that is to say, &c. [here set out the note
verbatim] with intent to defraud one W. T. against the form of the statute,

&c. and against the peace, &c. [Counts may be added corresponding with
those in the last precedent.]
On 7 Geo.

3. c. 22,

forging and

London, (to wit). The jurors for our lord the king upon their oath
present, that upon the back of a certain order for delivery of goods, to wit,

assisiung in

forging an

for the delivery of seven hundred and twenty-nine hides, the tenor of which said
order is as followeth, that is to say,
(o) This precedent is from 2 N. R. 87. It is the forgery of bills of exchange, 2 Geo. 2. c. 25. 7
founded on the same acts with those which affect

Geo. 2. c. 22.

45 Geo. 3. c. 38.
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* London, 26th July, 1814.

order for

the delivery
of goods on

co

No. 17

-d

S

-

the back

-

#

#

To the Superintendent of the London of another
Docks. Please weigh and transfer, or de- º

É

Tº

liver to the order of Mr. P. Broadmead, the

*

9

~

-l

under-mentioned goods, entered by us in dock
corn
pany (o).

...: +3

-

3: 2.
8

º

the ship Hope,

*.

Capt. Lyal,

3 ~5
:

Mark

from Cadiz.

No.

3 :

654 B.
75 C

to ºn
s

}

Hides.

--

for Sir J. Lubbock and Co.

O

James Dennington.
Edward Taylor, late of, &c, and R. W. T. late of, &c. heretofore, to wit, on,
&c. with force and arms, at, &c. aforesaid, feloniously did falsely make,
forge, and counterfeit, and cause and procure to be falsely made, forged, and
counterfeited, and willingly act and assist in the false making, forging and
counterfeiting a certain other order for delivery of the said goods, the tenor
of which said false, forged, and counterfeited order is as followeth, that is to
say,

Deliver the within to Messrs. Widow Robert

Taylor and sons, they paying all charges.
Feb. 16, 1815.

P. Broadmead.

with intention to defraud the London Dock Company, against the form of the
statute, &c. and against the peace, &c.

-

And the jurors, &c. do further present, that heretofore, to wit, on the said, ...,
&c. at, &c. aforesaid, upon the back of a certain other order for delivery of ..". t
goods, to wit, for delivery of seven hundred and twenty-nine hides, the tenor º
of which said last-mentioned order is as followeth, that is to say, [here set out ſº.
the original order as before,) was then and there written a certain other false, lively
ºf
go s, in
forged, and counterfeited order for delivery of the said goods, the tenor of another
dorsed on
-

-

-

-

a

-

-

-

which said last-mentioned false, forged, and counterfeited order is as follow-.

eth, that is to say, [here set out the indorsement as before.] And that the said .
E.
T. at,
and&c.
R. aſoresaid,
W. T. thenfeloniously
and there,did
to dispose
wit, on the
said,
with
and ed.
to be forg
arms,
of and
put&c.
away
theforce
said lastmentioned false, forged, and counterfeited order, with intention to defraud the
London Dock Company; they the said E. T. and R. W. T. at the said time
of their so disposing of and putting away the said last-mentioned false, forged,
and counterfeited order, then and there, *to wit, on the said, &c. at, &c.

[*1076]

aforesaid, well knowing the same to be false, forged, and counterfeited, ...
hird count,
against the form of the statute, &c. and against the peace, &c. And the ju- fºr.
rors, &c. do further present, that the said E. T. and R. W. T. on the said, ... º
&c. with force and arms, at, &c. aforesaid, feloniously did falsely make, tº a
forge, and counterfeit, and cause and procure to be falsely made, forged, and order for
-

-

-

----

-

-

-

-

-

-

delivery of

counterfeited, and willingly act and assist in the false making, forging, and j.
(o) See an indictment for forging an order for payment of money, l Leach,248.
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counterfeiting a certain other order for delivery of goods, the tenor of one
part of which said last-mentioned false, forged, and counterfeited order then
and there contained on the face thereof, is as followeth, that is to say, [here

set out the order dated 26th July, 1814,] and the tenor of the residue of

Fourth

which said last-mentioned false, forged, and counterfeited order then and there
contained on the back thereof, is as followeth, that is to say, [here set out the
indorsement, with intention to defraud the London Dock Company, against
the form, &c. and against the peace, &c. And the jurors, &c. do further

*.

present, that the said E. T. and R. W. T., on, &c. with force and arms, at,

...
away a forg &c. aforesaid, feloniously did dispose of and put away a certain other false,
..". forged, and counterfeited order for delivery of goods, the tenor of one part of

...” which

said last-mentioned false, forged, and counterfeited order then and
there contained on the face thereof, is as followeth, that is to say, [here set
forth the order dated the 26th July, 1814,] and the tenor of the residue of
which said last-mentioned false, forged, and counterfeited order then and there
contained on the back thereof is as followeth, that is to say, &c. [here set out
the indorsement,) with intention to defraud the London Dock Company; they
the said E. T. and R. W. T. at the said time of their so disposing of and
putting away the said last-mentioned false, forged, and counterfeited order,
then and there, to wit, on the said, &c. at, &c. aforesaid, well knowing the
same to be false, forged, and counterfeited, against the form of the statute,

&c. and against the peace, &c. [The 5th, 6th, 7th, and Sth counts like the
four first, laying the intention to be to defraud J. I., then and there being
the treasurer of the London Dock Company.
12th counts, like the first four.]

9.g.,

[The 9th, 10th, 11th, and

That A. B. late, of, &c. on, &c. at, &c. aforesaid, feloniously did falsely

*:::"... make, forge, and counterfeit, and cause and procure to be falsely made, forged,
ing and ;: and counterfeited, and willingly act and assist in the false making, forging,
lish
!º, “” and counterfeiting a certain acquittance and receipt for money, to wit, for the
or lorº-

-

-

#.".

-

- -- -

-

-

-

-

-

-

-

-

-

sum of three pounds and three shillings, in the words, letters, "and figures ſol

firiº, lowing, that is to say, “August the 26th, 1781, received of Mr. J. B. for

fºil

Moustone Quarry, the full sum of three pounds three shillings, received by me,

T. F.” with intention to defraud T. B. of, &c. against the form of the statute,

º,
uttering,

&c. and against the peace, &c. And the jurors, &c. do further present, that
the said J. B. afterwards, to wit, on the said, &c. with force and arms, at,
&c. aforesaid, a certain false, forged, and counterfeited acquittance and re
ceipt for money, to wit, for the sum of three pounds and three shillings, felo
niously did utter and publish as true, which said last-mentioned false, forged,
and counterfeited acquittance and receipt is in the words, letters, and figures

following, that is to say, [here set out the receipt again,) with intention to de
fraud the said T. B. of, &c. aforesaid, he the said J. B. at the time when he

so uttered and published the said last-mentioned false, forged, and counterfeit
acquittance and receipt, well knowing the same acquittance and receipt, so by

him uttered and published, to be false, forged, and counterfeited, against the
form of the statute, &c. and against the peace, &c.

idº'

See a similar precedent, Cro. C. C, 225. Stark. 520. As to the offence, &c. see ante, 1022 to
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That on, &c. there was, and ever since hath been, and now is, a certain Fº
society, corporation, and company of persons during all the time aforesaid, º:
known by the name of the Society of the Sun Fire Office, in London, and §§).
that the said society during all the time aforesaid, were and are a certain com" łº,
pany and corporation of persons associated together in co-partnership, for .."
the
purposefrom
of insuring
houses and
buildings,
goods,
and mer. ...”
R. S. thethe
chandizes,
loss and damage
by other
fire, upon
certain
termswares,
and conditions
agreed upon between the said society and the persons making such insur
ances, and in consideration of certain sums of money paid by persons making

and continuing such insurances to the said society as premiums or rewards
for such insurances, to wit, at Reading, in the said county of Berks; and
that on, &c. one R. B. of Reading aforesaid, grocer, had caused the house
hold goods and furniture of him the said R. B. in his then and now dwelling
house, situate in Reading aforesaid, to be insured by the said society from
loss or damage by fire, not exceeding the sum of one hundred pounds, the
utensils and stock of the said R. B. therein and in the warehouse under the

same roof to be insured by the said society from loss or damage by fire not
exceeding the sum of seventeen hundred and seventy pounds, and three ten
ements of the said R. B. adjoining, in Reading aforesaid, then in the tenure

of H. C. and others, laborers, to be insured "by the said society from loss [*1078]
or damage by fire, not exceeding the sum of one hundred and thirty pounds,
upon certain terms and conditions then agreed upon between the said R. B.
and the said society, to wit, at, &c. aforesaid; and the jurors aforesaid, upon
their oath aforesaid, do further present, that R. S. late of, &c. on, &c. and

for six months and more before that time, and continually from thence until
the day of the taking of this inquisition, was an agent of the said society, in
trusted by the said society to receive for the use of the said society, monies
paid to the said R. S. as an agent of the said society, for the use of the said
society, as and for premiums and rewards for such insurances made and con
tinued by the said society, to wit, at, &c. aforesaid. And the jurors, &c. do
further present, that W. H. late of Reading aforesaid, gentleman, on the said
second day of October, in the twenty-first year aforesaid, well knowing the

premises, with force and arms, at Reading aforesaid, in the said county of
Berks, did falsely make, forge, and counterfeit, and feloniously did cause and
procure, to be falsely made, forged, and counterfeited, and feloniously did
willingly act and assist in the false making, forging, and counterfeiting a
certain receipt for money, purporting to be a receipt given to the said R. B.
for the sum of three pounds and eighteen shillings, received from the said R.

B. for the use of the said society by the said R. S. as the agent of the said
society, as and for a premium and reward paid by the said R. B. to the said

R. S., as the agent of the said society, for the use of the said society, for the
continuance of the said insurance made by the said R. B. as aforesaid, for
one year, from, &c. until the twenty-ninth day of September, in the year of

our Lord one thousand seven hundred and eighty-two, which said false, forg
ed, and counterfeit receipt for money so falsely made, forged, and counterfeit

§

On 2 Geo. 2. c.25, extended to corporations

Geo. 3. c. 89.

See similar precedonts, Cro. C. A.

by 81 Geo. 2. c. 21. s. 78, and re-enacted by 49 274. Stark. 523.
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ed as aforesaid, is in the words, letters, figures, and cyphers following, to wit,
“Pol. No. 374, 882, at £3, 18s. per annum, rect. No. 47, 230. Received

of Mr. R. B., the sum of three pounds eighteen shillings, for one year's in
surance in the Sun Fire Office, London, from Michaelmas last to Michael

mas next, by us, the members of the said office, the second day of October,
1781. H. P., F. P., witness, R. S.” and which said false, forged, and coun
terfeited receipt for money, in the said words, letters, figures, and cyphers, at
the time of falsely making, forging, and counterfeiting the same, did, and still
doth import and signify, that the said R. S. had, on the said, &c. received,
as the agent of the said society for the use of the said society, the sum of
three pounds and eighteen shillings from the said R. B., as a premium and re
ward for the continuance of the said insurance so made by the said R. B. as
[*1079 | aforesaid, for one "year from the said, &c. until the said twenty-ninth day of
September, in the said year of our Lord one thousand seven hundred and

eighty-two, with intent to deſraud the said R. S., against the form of the stat
ute, &c. and against the peace, &c. [Second count, for uttering and pub
lishing with a like intent.
*

Third count like the first, for forging with intent

to defraud R. B. the person from whom the prisoner received the money.
Fourth like the second, laying the intent as in the third.]

lteri

º

-

-

-

-

-

That J. II. late of, &c. on, &c. having in his custody and possession a

#.º.º. certain accountable receipt for bank notes for payment of money, given on,

of the clerks

- --

y

-

of
the bank &c. J. C. who then was, and still is, a clerk of the governor and company,
of England
-

fºr a bank of the bank of England, for and on behalf of the said governor and company,

º to a certain corporation called the London Assurance, for divers bank notes
...
the governor then received by him the said J. C. from the said corporation called the Lon
andf compadon Assurance, for the said governor and company (the said last-mentioned
th
-

-

... bank notes being notes for payment of money, to wit, for the payment of the

... sum of two hundred and ten pounds,) which said accountable receipt for bank
(r).

notes, for payment of money, was then in the words, letters, figures, and cy

pher, following, that is to say, “ 1777, June 16, bank notes, C. 210l.” which
said last-mentioned figures and cypher 210, did import, signify, and express
two hundred and ten pounds, he the said J. H. on, &c. with force and arms,
at, &c. aforesaid, feloniously did falsely alter, and feloniously did cause and
procure to be falsely altered, and feloniously did willingly act and assist in the

false altering the principal sum of the said accountable receipt for the last
mentioned bank notes, for payment of money, to wit, the said sum of two
[*1080] hundred and ten pounds, by feloniously and falsely "making, forging, coun
(r) This was the indictment against Harrison, was acquitted on all the counts charging him on
the first tour counts of which are inserted in Cro.

C. A. 280. See Stark. 525. It originally con
sisted of twenty-four counts ; the two first on 2
Geo. 2. c. 25, and 3: Geo. 2. c. 22. s. 78, charging
the prisoner with forging a receipt for money; the
third and fourth are given above—four others
charged the intent to the governor and company

2 Geo. 3. c. 25, with the forgery of a receipt for
money or goods on the ground that bank notes are
neither; and convicted on the counts on 7
Geo. 2. c. 22. The court were clearly of opinion
that the instrument was an accountable receipt for

payment of money under that act; but as that stat
ute was not then extended to corporations, the pri
soner received a pardon. This was, however,
don Assurance, and twelve others corresponding remedied by 18 Geo. 3. c. 18, and the 45 Geo. 3.
with the twelve first, only omitting the year c. 89, extends to this case, among many others,
“ 1777," in the recital of the bill. The defendant when it re-enacts former provisions.
of the bank—four with intent to defraud the Lon
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terfeiting, and prefixing, and feloniously causing and procuring to be falsely
made, forged, counterfeited, and prefixed, and feloniously and willingly acting
and assisting in the false making, forging, counterfeiting and prefixing the

figure “8” to the said figures and cypher 210, whereby the words, letters,
figures, and cypher “ 1777, June 16, bank notes, C. 210l.” together with the
figure 3, so falsely made, forged, counterfeited, and prefixed as aforesaid, then
did, and still do import, signify, and express that the said J. C. as clerk of the
said governor and company of the bank of E. had, on the said, &c. in the said,
&c. received of the said corporation called The London Assurance, bank

notes, for payment of money to the amount of the sum of three thousand two
hundred and ten pounds, with intention to defraud the said corporation cal
led The London Assurance, against the form of the statute, &c. and against
Second

the peace, &c. And the jurors, &c. do further present, that the said J. H.
afterwards, to wit, on the said, &c. with force and arms, at, &c. aforesaid, fe
loniously did utter and publish as true, a certain other false, altered, forged,
and counterfeited accountable receipt for bank notes, for payment of money,
which said last-mentioned false, altered, and forged accountable receipt for
bank notes, for payment of money, was and is in the words, letters, figures,

count, for
uttering, &c.
with a like
intention.

and cyphers following, to wit, “ 1777, June 16, bank notes C. 3210l.,” and
which said last-mentioned false, altered, and forged accountable receipt in the
said words, letters, figures, and cypher last-mentioned, then did, and still

doth import, signify, and express that the said J. C. as clerk of the said governor
and company of the bank of E. had, on the said, &c. received from the said

corporation called The London Assurance, divers bank notes for the payment
of money to the amount of the sum of three thousand two hundred and ten

pounds, with intention to defraud the said corporation called The London As
surance, (he the said J. H. at the time he so as aforesaid uttered and pub
lished as true the said last-mentioned false, altered, forged, and counterfeited

accountable receipt for bank notes, for payment of money, well knowing the
same to be false, altered, forged, and counterfeited,) against the form of the
statute, &c. and against the peace, &c.

*FALSE PERSONATING.

[*1081 J

——º-

PrellMiNARY NOTES.

The offence of false personating, which is punishable under several statutes,
is nearly allied to forgery. At common law, it was indictable only as a cheat,
and was, therefore, punishable as a misdemeanor. Indeed, most of the cases

in which it has been holden to be indictable, have been those in which conspi
racy formed the principal ingredient. Thus, where it was holden criminal for
two
feigned names
forthem
the purpose
of of
raising
a spe f
ciouspersons
title to to
an marry
estate,under
the conspiracy
between
was the gist
the charge,
1 Leach, 37. So that at the present day, the simple offence of personating
another with intent to defraud, rests chiefly on legislative provision.

Offence.

1081

[Chap. XV.

FALSE PERSONATING.

OFFENCF.

The personating of bail, which seems an offence against public justice,

has been provided against by 21 Jac. 1. c. 26 s. 2, and 4 & 5 W. & M. c.
4. S. 4 (A). The first of these statutes makes it felony without benefit of
clergy “to acknowledge or procure to be acknowledged, any fine, recovery,
deed enrolled, statute, recognizance, bail, or judgment, in the name or names
of any person or persons, not privy or consenting to the same,” with a proviso,
that the act shall not extend to any judgment acknowledged by any attorney of
record, for any person, against whom any such judgment shall be given. But
this act extended only to bail taken in the courts themselves, 4 Bla. Com.
128, so that if the bail acknowledged in another's name, was not filed, the of.
fence was a misdemeanor only. And, therefore, the 4 & 5 W. & M. c. 4,
which authorizes bail to be taken by commissioners in the country, and by any
judge on his circuit, makes it a single felony for any one, before a person em
powered by virtue of that act to take bail “to represent or personate any
other person, whereby the person so represented and personated, may be lid
ble to the payment of any sum of money, for debt or damages to be recovered
in the same suit or action, wherein such person is represented and personated,
as if he had really acknowledged or entered into the same.” And the 27Geo.
3. c. 43, extends the same provision to the taking special bail in Chester.
Still, however, the mere personating bail before a judge, in chambers, which
[*1082] *is not filed of record, appears to be a misdemeanor only, 1 Hale, 696. 2 Sid.
90. And if bail be put in under feigned names, there being no such persons
to be defrauded, it is no felony, though the defendants may be sentenced to the

pillory, or such lighter punishments as the court may think proper to inflict,
1 Stra. 3S4.

The case of personating proprietors of the stock of the bank or other public
companies, is provided for by the several statutes which protect its transfer
from forgery (B). Of this kind are 8 Geo. 1. c. 22. s. 1. 31 Geo. 2. c. 22.
s. 77, and 4 Geo. 3. c. 25. s. 15, which we have noticed already, (ante, 1023,
4.)

For the terms of these statutes, it will appear, that it is not necessary 10

constitute the offence that the fraud should be completed. Thus, by 31 Geo.

2. c. 22. s. 77, which we have seen extends not only to companies already
established, but to all the legislature might in future sanction, it is made ſek
ony without benefit of clergy, “falsely and deceitfully to personate any true

and real proprietors of the said shares, in stock annuities and dividends, or
any of them, or any part thereof, and thereby transferring, or endeavoring
to transfer the stock, or receiving, or endeavoring to receive the money of such
true and lawful proprietor, as if such offender were the true and lawful owner
thereof.” As to what, under this act, shall be considered as an endeavoring”
receive the money of a proprietor of stock, it has been holden, that if a defen.

ant personate a proprietor of stock, and having in his name procured a di"
dend warrant, his offence is complete, though he never made any further *
tempt to obtain money on the instrument so obtained, but was

apprehended

(A) [For the laws of the United States on this head, see 1 U. S. Laws, (Story's ed.) 86. St. 1790.
c. 36, § 15, of New York, 2 vol. Rev. St. 677.]

-

-

-

-

-

(B) [See the provisions of the statutes of the United States on this subjeet in 3 United
(Story's ed.) 2004. st. 1828. c. 276, § 18.]

Laws
States Laws,
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in another part of the bank, before he had taken any further steps to execute 9”.
his design, 1 Leach, 434.
We have seen the regulations made respecting the forgery of documents
relative to seamen, for the purpose of obtaining their prize money or wages,
ante, 1050. By the 57 Geo. 3. c. 127. s. 4, it is enacted that “if any person
shall willingly or knowingly personate, or falsely assume, or cause or procure
any other person to personate or falsely assume the name or character of any
commissioned officer, warrant or petty officer, or seaman, or any commissioned
or non-commissioned officer, of marines, or marine, or any other person enti
tled or supposed to be entitled to any wages, pay, prize-money, bounty-money,
pension-money, or other allowances of money for or in respect of services per
formed or supposed to have been performed on board of any ship or vessel of
his majesty, or the wife, widow, executor or administrator, relation, or credi
tor of any such officer, seaman, or other person as aforesaid, in order to re
ceive any wages, &c. due or supposed to be due for or in respect of the services
of any such officer, seaman, marine, or other person as aforesaid, perform
ed, or supposed to have been performed on board of any ship, &c. or shall
falsely make, forge, &c. or cause or procure, &c. or willingly actor assist in
the false making, &c. any letter of attorney, &c. in order to receive, or ena
ble any other person to receive any wages, &c. due or supposed to be due for
or in respect of any such service as aforesaid performed, or supposed to be
performed, &c. with intention to defraud any person or persons, body or bodies
politic or corporate whatsoever, every person so offending being thereof con
victed, shall be deemed felons, without benefit of clergy.” But now, by 5
Geo. 4. c. 107. s. 5, the punishment may be transportation for life, or for not
less than seven years; or imprisonment only, or imprisonment with hard labor
for not exceeding seven years. To constitute an offence within the act, a per
son entitled, or really supposed to be entitled to wages, must be personated:
personating a man who never had any connexion with the ship, is not an
offence within the act. When there never was such a person belonging
to the ship as the person described by the indictment as the person per
sonated, the prisoner cannot be convicted, though there was a person be
longing to the ship of nearly the same name, whom the prisoner meant to
personate, Russ. & Ry. C. C. 351. 2 East P. C. 1007.

Personating a seaman who is dead, is within the act, Russ. & Ry. C. C.
324,327. Thus where the prisoner applied at Greenwich Hospital for prize
money in the name of J. B., and J. B. was dead, and supposed to be so at

the hospital, though the prisoner did not obtain the money, he was convicted
of the offence, Russ. & Ry. C. C. 324; and so where the prisoner person
ated one Cuff, who was dead, and whose prize-money had been paid to his
mother, be was held indictable, id. 327. All persons aiding and abetting

in the offence are principals; the offence is not confined to the person only
who personates the seaman, but includes those assisting though not ac

tually present, Russ. & Ry. C. C. 353. 5 Burn, J. 25th edit. 85, S. C.
By the 3 Geo. 3. c. 16. s. 16, personating the name and character of an
Wol. III.
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out-pensioner of Greenwich Hospital, entitled or supposed to be entitled to any
out-pension or allowance of money from the commissioners, in order to receive
the money due, or supposed to be due on such out-pension due to him, or
procure any other to do the same, is felony without benefit of clergy; but the
benefit of clergy is restored by the 4 Geo. 4. c. 46, by which act the offender
may be transported for life, or for not less than seven years, or imprisoned only,
or imprisoned with hard labor for not exceeding seven years.
-->e 32
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[*1083]
For felomi

That on, &c. our said lord the king, by his writ of capias, issued out of the
court of our said lord the king of the common bench, at W. bearing date the same
day and year, directed to the sheriff of N. did command the said sheriff that he
|.
should take J. R. late of, &c. yeoman, and J. D., if they should be found
in his bailiwick, and them safely keep, so that he might have their bodies be
sioner ap fore the justices of our said lord the king, at W. in three weeks from the day
pointed to
take bail in of St. Michael, to answer to D. D. of a plea that he render to him fifty
the country pounds, which he owed to, and unjustly detained from him, which same writ
in matters
afterwards, and before the delivery thereoſ to the said sheriff of the said coun
arising in
K. B. (s).
ty of N., to be executed on, &c. at, &c. was duly marked and indorsed for
bail, for the sum of —l., according to the form of the statute in such case
[*1084] made and provided, and afterwards and before the return of the same, to * wit,
on, &c. at, &c. was delivered to A. S. esquire, then sheriff of the county
aforesaid, in due form of law to be executed, which said A. S. sheriff of the
county aforesaid, by virtue of the writ aforesaid, afterwards, and before the
return of the said writ, to wit, on the said, &c. did make a certain warrant of
him the said sheriff, under his seal, directed to S. C. and R. R. his bailiffs
of the hundred of
, in the county aforesaid, by which he commanded
ously per

sonating
another
and
ecomin
bail in his
name before
a commis

them jointly and severally, that they should take the said J. R. in the writ
above named, to answer the said D. D.of a plea, that he render to him fifty
pounds, which he owed to, and unjustly detained from him as aforesaid, and
that the said S. C. in the warrant aforesaid named, afterwards, and before the

return of the said writ, to wit, on, &c. by virtue of the writ and warrant afore
said, at, &c. aforesaid, did take and arrest the said J. R. in the said writ and
warrant above named, according to the command of the writ and warrant
aforesaid, and him the said J. R. then and there had in his custody by virtue
of the said writ and warrant aforesaid, and that J. M. late of, &c. contriving

and intending to prejudice and bring one C. G. to great expenses, and unlaw
fully to subject him the said C. G. to the payment of a great sum of money,
afterwards, to wit, on the said, &c. at, &c. aforesaid, in his own proper per
(8) See a similar precedent, Cro. C. C. 89.
This ºil. is founded on the 4
W. & M. c. 4. s. 4, which enacts, “That if any
person shall (before any person empowered by
virtue of that act to take bail or bails) represent or
Personate any other person, whereby the person so
represented and personated may be liable to the
Stark, 529.

payment of any sum or sums of money for debt or
damages to be recovered in the same suit or action,

wherein such person is represented and personaled,
as if he had really acknowledged and entered into
the same, shall be esteemed a ſelon,” &c. and see

27 Geo. 3. c. 43, respecting special bail at Chester,
ante, 1081.
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son came before J. F. gentleman, and then and there, with force and arms
feloniously did represent and personate the person of the said C. G. of, &c.
yeoman, and in the name and by the addition of him the said C. G. did (t)
become bail for the said J. R. in a certain recognizance taken before the said
J. F. in the action aforesaid, (he the said J. F. then and there having full
and lawful power and authority, by virtue of a commission under the seal of
the said court of the common bench, to take a recognizance in that behalf, in
the said county of N. according to the form of the statute in such case made
and provided, by which said recognizance he the said J. M. (by feloniously
representing and personating the person of the said C. G.) in the name and
by the addition of him the said C. G. as aforesaid, before the said J. F. then
and there feloniously and unlawfully did acknowledge to owe to the said D. D.
the sum of fifty pounds, to be levied upon the goods and chattels, lands and ten
ements of him the said C. G., upon condition that if the said J. R. should be
condemned in the said action, he the said J. R. should pay the condemnation
money, or render himself into the Fleet for the same, or if he failed so to do,
he the said C. G. (meaning the said C. G., of
, in the county of N.
aforesaid, yeoman, so represented and personated by the said J. M. as
aforesaid) did undertake to do it for him, (meaning the said J. R.) whereby
he the said C. G. so represented and personated as aforesaid, might have

*been liable to the payment of the said sum of fifty pounds to be recovered [*1085)
in the same action, as if he had really himself acknowledged and entered into
the said recognizance, against the form of the statute, &c. and against the
peace, &c.
That M. G. late of, &c. on, &c. was possessed of, and entitled unto a cer. For
!.
sonating
tain transferable share, to wit, of and in a capital stock of annuities established the º
f 100l.
by certain acts of parliament, that is to say, by an act of parliament made in º:
the twenty-fifth year of the reign of his late majesty king George the Second, º:
entitled, &c. [here set forth the titles of the following acts of parliament, 25 transfer
-

-

-

-

-

-

-

-

-

-

-

-

Geo. 2. c. 27, 2s Geº. 2. c. 15, 29 Geo. 2. c. 11. 81 Geo. 2. c. 22. "...º.
32 Geo. 2. c. 22. 33 Geo. 2, c. 12. I Geo. 3. c. 7. 6 Geo. 3. c. 31. 7
Geo. 3. c. 24. 8 Geo. 3. c. 31. 10 Geo. 3. c. 36. 16 Geo. 3. c. 14. 18

Geo. 3. c. 22.

19 Geo. 3. c. 18.

21 Geo. 3. c. 14, and all other bank an

nuity acts, down to the time of the offence] the proprietors of which said an
nuities so established as aforesaid, then, to wit, on, &c. had in respect of the
said annuities, transferable shares in the said capital stock of the said annui
ties, in proportion to their respective annuities, to wit, at, &c. aforesaid, and
that he the said M. G. on the said, &c. was the true and real proprietor of a
share in the said annuities, and in respect thereof, then and there had the said
transferring share above mentioned, of and in the said capital stock of the said
annuities. And the jurors, &c. further present, that H. B. late of, &c. well
knowing the premises, but wickedly devising and intending the governor and
company of the Bank of England to defraud, afterwards, to wit, on, &c. with

force and arms, at, &c. aforesaid, falsely, deceitfully, and feloniously did per
(t) Quare if the words “without the privity or
consent of, &c." ought not to be here inserted, see
the wording of the act, ante, 1081.

(u) See a similar precedent, 4 Wentw. 55, and
an abstract of an indictment, l Leach, 434, 435.
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sonate the said M. G. the true and real proprietor of the said one hundred
pounds share of and in the said capital stock of the said annuities, and thereby
did then and there feloniously transfer the said one hundred pounds share of
the said M. G. of and in the said capital stock of the said annuities, unto one
R. B. as if he the said R. B. then was the true and lawful owner of the said

one hundred pounds share of and in the said capital stock of the said annuities,
against the form of the statutes, &c. and against the peace, &c. And the ju
rors, &c. do further present, that the said M. G. on, &c. was possessed of
and entitled to a share, to wit, one hundred pounds share of and in certain

transferable annuities, established by certain other acts of parliament made in
[*1086 J the twenty-fifth year, &c. [set forth all the acts of parliament as in the first

count] and that the said M. G. on the said, &c. was the true and real propri
etor of the said one hundred pounds share of and in the said last-mentioned
annuities. And the jurors, &c. do further present, that the said H. B. well
knowing the premises, but wickedly devising and intending the governor and
company of the Bank of England to deceive and defraud, to wit, on the said,
&c. with force and arms, at, &c. aforesaid, falsely, deceitfully, and feloniously
did personate the said M. G. the true and real proprietor of the said one hun
dred pounds share of and in the said last-mentioned annuities, and thereby did
then and there feloniously transfer the said one hundred pounds share of the
said M. G. of and in the said last-mentioned annuities, unto one R. B. as if

Scoond
count.

Indictment
on 57 Geo.

3. c. 127, s.
4, against
principal
and abet
tor, for

falsely
personating
a seaman, to

obtain prize
money (w).

he the said R. B. then was the true and real proprietor of the said one hun
dred pounds share of and in the said annuities, against the form of the statutes,
&c. and against the peace, &c. And the jurors, &c. further present, that the
said M. G. on the said, &c. was possessed of, and entitled to a certain other
share, to wit, one hundred pounds share of and in certain annuities in respect
of which the proprietor of the said last-mentioned annuities then had transfera
ble shares of and in the said capital stock of annuities established by certain
other acts of parliament, that is to say, by, &c. [set forth all the acts as above,)
in proportion to their respective annuities, and that he the said M. G. &c. [as
in last count] against the form of the statutes, &c. and against the peace, &c.
The jurors for our lord the king upon their oath present, that Martha Potts,
late of, &c. single woman, otherwise called Martha, the wife of Gustoff Dau
green, on the first day of May, in the fifty-seventh year of the reign of our
sovereign lord George the Third, by the grace of God of the United Kingdom
of Great Britain and Ireland king, defender of the Faith, with force and arms,
at the parish aforesaid, in the county aforesaid, feloniously, willingly, and
knowingly did procure one John Williams to personate and falsely to assume
the name and character of one Thomas Jacobs, a person entitled to a certain
allowance of money for services done on board certain ships of our said lord

the king, in order to receive such allowance of money due and payable for and
on account of the services of the said Thomas Jacobs as aforesaid, and that
(*) This ſorm was adopted in the case of Rex man are principals, and that the offence was not
F. Potts and Daugreen, Russ. & Ry. C. C. 353. confined to the person only who personated the sea

5 Burn, J. 24th edit. S5, S. C. on which they were man. See the act at length, and cases thereon,
convicted; and in that case it was held, that all ante, 998; also the 3 Geo. 3. c. 16. s. 16, ante,
Persons aiding and abetting the personating a sea- 998.
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the said John Williams, by the procurement of the said Martha Potts, other
wise called Martha Daugreen as aforesaid, then and there, with force and arms,
feloniously, willingly, and knowingly did personate and falsely assume the
name and character of the said Thomas Jacobs, a person entitled to a certain
allowance of money for services done on board certain ships of our said lord
the king, in order to receive such allowance money due and payable for and
on account of the services of the said Thomas Jacobs as aforesaid, with in

tent to defraud the Commissioners and Governors of the Royal Hospital for
Seamen, at Greenwich, in the county of Kent, against the form of the statute
in such case made and provided, and against the peace of our said lord the
king, his crown and dignity. And the jurors aforesaid, upon their oath afore
said, do further present, that the said John Williams, late of Greenwich, in the
county of Kent, laborer, afterwards, to wit, on the said first day of May, in
the year aforesaid, with force and arms, at Greenwich aſoresaid, in the coun
ty aforesaid, feloniously, willingly, and knowingly did personate and falsely as
sume the name and character of one Thomas Jacobs, a person entitled to a
certain allowance of money, for services done on board certain ships of our
said lord the king, in order to receive such allowance of money due and
payable for and on account of the services of the said Thomas Jacobs as

Another
Count.

aforesaid, with intent to defraud the Commissioners and Governors of the

Royal Hospital for Seamen at Greenwich, in the county of Kent; and that
the said Martha Potts, otherwise called Martha Daugreen, then and there, to
wit, at the time of committing the felony aforesaid, with force and arms, felo
niously, willingly, and knowingly was present, aiding, abetting, assisting,
comforting and maintaining the said John Williams to do and commit the felo
ny aforesaid, in form aforesaid. And so the jurors aforesaid, upon their oath

aforesaid do say, that the aforesaid John Williams, and the said Martha Potts,
otherwise called Martha Daugreen, the felony aforesaid in manner and form
aforesaid, feloniously, willingly, and knowingly did do and commit, against the
form of the statute in such case made and provided, and against the peace of
our said lord the king, his crown and dignity.
—-G-

INDICTMENTS FOR KILLING, WOUNDING, AND POISONING
ANIMALS.

That A. H. late of, &c. being an ill-designing and disorderly person, and ºr, on"...ſºlo
9
of a wicked and malicious mind, after the first day *of June, in the year of

§.

c.

. In ma

(z) See other precedents, post, 1087, 8, 2 Bla.
Rep.
721. forCro.
C. aC.mare
83, 4.
Stark.
A
precedent
killing
; first
count553,
for 4.
a killing, second count for maiming, third count for kill-

º:

ing a gelding, 6 Wentw. 372. No indictment lies
at common
lawa for
unlawfully,
with
arms,
maiming
horse,
2 East, P.
C. force
1074, and
per eldingg (r)
(2).
Buller, J. (A). This offence is ſounded on 9 Geo.
1087

f:

(A) [Nor for killing a beast, the property of another, State v. Wheeler, 3 Vermont, 344. But see
State v. Council, 1 Overton's Rep. 305 ; Respublica v. Teischer, 1 Dall. 335 ; Commonwealth v.
Leach, 1 Mass. R. 58: People v. Smith, 5 Cowen, 258; State v. Briggs, 1 Aiken's R. 226. Most of

the states have provided punishments by statute for maiming and disfiguring cattle, which see. Poi
soning chickens is held to be an

º offence at common law in

Pennsylvania.

Commonwealth

v. Eckert, 2 P. A. Brown, 251; Respublica v. Teischer, 1 Dall R. 835. So in Massachusetts, see 2 Rus
sell, 497, n. (A).]
-
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twenty-three, to wit,

on, &c. with

force and arms, at, &c. one black gelding of the price of fourteen pounds,
of the goods and chattels of one J. J. in a certain field belonging to him the
said J. J. then and there being, feloniously, unlawfully, wilfully and mali

ciously, then and there did kill and destroy, to the great damage of him the
said J. J. against the form of the statute, &c. and against the peace, &c.
For a capi

That P. C. late of, &c. being an ill-designing and disorderly person, and
of
a wicked and malicious mind and disposition, after the first day of June, in
22, for mali
the year of our Lord one thousand seven hundred and twenty-three, to wit,
ciously
maiming a
on, &c. with force and arms, at, &c. aforesaid, one cow, of the price of seven
cow (y).
pounds, of the goods and chattels of C. J. in a certain barton belonging to him
the said C. J. then and there being, feloniously, unlawfully, wilfully, and ma
tal felony on

9 Geo. l. c.

1. e. 22, commonly called the Black Act, which we
have already had occasion to notice so frequently.
The clause which relates to this offence makes it

felony without benefit of clergy to unlawfully and
maliciously “kill, maim, or wound any cattle ;”
but now, by 4 Geo. 4. c. 54, clergy is restored, and
the offender may be transported for life, or not less
than seven years, or be imprisoned with or without
hard labor, º: not more than seven years. Within
the term cattle in this act horses are included, 2

Bla. Rep. 721. 2 East, P. C. 1074. So are asses,
1 Ry. & Moody C. C. 3. and pigs, Russ. & Ry. C.
C. 77.

1 Burn, J. 24th edit. 556, S. C.

But to

bring the case within the statute, the offender must
be actuated by malice against the owner of the an
imal killed or maimed, l Leach, page 527.

2 East

P. c. 1073. 1 Leach, 539. Malice against the

would not let him have another horse to drive in a

team, he committed the injury on the horse which
he desired to have exchanged, he will not be deem
ed within the act, l Leach, 539. Nor will a man
who maims cattle to prevent their trespassing on
an inclosure, id. ibid. in notis. 1 Burn, J. 24th
edit. 556. To bring the case within this act, it is
not necessary that the cattle should die in conse
|. of the maiming, nor is it even essential that
the injury done to them should be permanent, id.
ibid. in notis. Russ. & Ry. C. C. 16. 2 East P.
C. 1076, S. C. It has been holden that aiders and
abettors are, under this act, excluded from clergy
as well as principals in the first degree, though they
are not specifically named. But as the contrary
opinion is strenuously maintained by Mr. Justice
Foster, whose
of criminal law renders
his opinion of great weight, the point is at least
doubtful. See ń. case of Midwinter and Sims,

º

servant, or relative of the owner is not within the
act, Russ. & Ry. C. C. 490, and the malice must
be direct, 3 Barn. & Cres. 248. Malice against the with Mr. Justice Foster's argument, Fost. 415 to
animal itself would not suffice, and, therefore, iſ a 430. 1 Leach, 66, 7, in notis. Indictment.
person wound an animal belonging to another from The venue may be laid in any county, 2 Bla. Rep.
the sudden impulse of passion towards it, it has 733. It is not necessary to aver that the animals
been held that he is not within the act, 1 Leach, are cattle, in order to bring them within the stat
527, and in notes 2 East P. C. 1073. 1 Leach, ute, id. ibid. But the indictment must state the
539, note. Cutting the sinews of a horse to pre species of cattle wounded or injured: to state that
vent its running a race, in consequence of which the prisoners wounded certain cattle is insuffi
he died, is not within the act, 2 East, 513. 2 Russ. cient. Russ. & Ry. C. C. 258. If the statement
943; but the prisoner was afterwards convicted of is, that he maimed certain cattle, viz. a mare, there
#illing the horse. It is not, however, necessary to must be evidence that the animal maimed is of the
give evidence of express malice against the owner, description specified, id. ibid. By the 3 Geo. 4. c.
which will be presumed until the contrary appears, 71. to prevent the cruel and improper treatment
2 East, P. C. 1074 (A). And in Dawson's case, of cattle, persons wantonly and cruelly beating,
who was indicted for poisoning horses, in order to abusing, or ill-treating any horse, mare, gelding,
prevent them from running the race, defendant hav mule, ass, ox, cow, heifer, steer, sheep, or otier
ing betted against them, it was holden that this in cattle, may be convicted in a penalty not exceeding
tent was sufficient to bring the case within the act, 5l., nor less than 40s. the complaint being made
and the defendant was convicted, MSS. See the within ten days after the offence.

indictment, post. If, however, it appears on the
evidence that the defendant was a servant to the

(y) See a similar precedent, Cro. C. C. 83.
Stark. 554.

prosecutor, and, in irritation, because his master

(A) [State v. Council, 1 Overton's Rep. 305.]
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liciously, then and there did maim and wound, to the great damage of the said
C. J. against the form of the statute, &c. and against the peace, &c.
-

-

-

-

-

-

On the

That A. B. late of, &c. on, &c. at, &c. aſoresaid, in a certain open piece ...".e.
or parcel of ground, there called the Marsh, with a certain sharp instrument .. º:
called a bill hook, made of *iron and steel, of the value of two shillings,

º field

which he the said J. B. in his right hand then and there had and held, feloni-

º:

ously, unlawfully, wilfully, and maliciously did strike a certain black gelding, [*1088)
then being of the price of twenty pounds, in and upon the left shoulder of the
said gelding, (the same then and there being the property of some person or
persons, to the jurors aforesaid as yet unknown, giving to the said gelding,
then and there, by such striking as aforesaid, in and upon the said left shoulder
of the said gelding, one deep wound of the breadth of five inches, and of the
depth of four inches, and thereby did then and there feloniously, unlawfully,
wilfully and maliciously maim and wound the said gelding, against the form of
the statute, &c. and against the peace, &c.

That D. D. late of, &c. being an evil-designing and disorderly person, and On the
of a wicked and malicious mind, after the first day of June, in the year of our tº.
Lord one thousand seven hundred and twenty-three, to wit, on, &c. afore- º
in are

said, with force and arms, at, &c. aforesaid, one mare of great value, to wit,
of the value of twenty pounds, of the goods and chattels of one W. A. there
then being, feloniously, unlawfully, wilfully, and maliciously then and there
did kill and destroy, by having, before then, (that is to say,) on, &c. afore
said, in the said, &c. wilfully, maliciously, and unlawfully put and infused into,
and mixed with certain water, then and there being in a certain trough, in, &c.
aforesaid, used for the purpose of watering horses, and at which said trough
the said mare of the said W. A. was usually watered, a certain quantity of
deadly poison, to wit, white arsenic, and of which said water, wherein the said
poison had been so put and infused, and mixed as aforesaid, the said mare of
the said W. A. afterwards, to wit, on the said, &c. at, &c. aforesaid, did

drink, and by reason of and in consequence thereof, the same mare then and
there became and was poisoned, and afterwards, to wit, on, &c. last aforesaid, did, by reason and occasion of her having been so poisoned as afore
said, die, to wit, at, &c. aforesaid, to the great loss and damage of the said
W. A. against the form of the statute, &c. and against the peace, &c. And second
the jurors, &c. do further present, that the said D. D. being such ill-design- *
ing and disorderly person, and of such wicked and malicious mind as afore
said, after the said first day of June, in the year of our Lord one thousand

-

seven hundred and twenty-three aforesaid, "to wit, on the said, &c. at, &c. [*1089 J
aforesaid, one mare of great value, to wit, of the value of twenty pounds, of
the goods and chattels of the said W. A. there then being, feloniously, unlaw

fully, wilfully, and maliciously then and there kill and destroy, by having be
fore then, to wit, on, &c. last aforesaid, in the said, &c. wilfully, maliciously,
and unlawfully put and infused into, and mixed with certain water, whereof
(*) See similar precedents, Cro. C. C. 84. Cro. for placing poison in horse troughs, on which he
C.A. 26. Stark. 554. ,
was convicted and executed, ante, 1087.
(a) This was the indictment against Dawson
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the said mare of the said W. A. was accustomed to drink, a certain quantity
of deadly poison, to wit, white arsenic, and of which said water, wherein the
said poison had been so put and infused, and mixed as aforesaid, the said
mare of the said W. A. afterwards, to wit, on the said, &c. at, &c. aforesaid,
did drink, and by reason and in consequence thereof, the same mare then and
there became and was poisoned, and afterwards, to wit, on, &c. last afore

Third
count.

said, by reason and on occasion of her having been so poisoned as aforesaid,
did die, to wit, at, &c. aforesaid, to the great loss and damage of the said W.
A. against the form of the statute, &c. and against the peace, &c. And the
jurors, &c. do further present, that the said D. D. being such ill-designing
and disorderly person, and of such wicked and malicious mind as aforesaid,
after the said, &c. to wit, on the said, &c. at, &c. aforesaid, one other mare

Fourth
counts

[*1090)

of the value of twenty pounds, of the cattle, goods, and chattels, and property
of the said W. A. there then being, feloniously, unlawfully, wilfully, and ma
liciously, then and there did kill and destroy, to wit, by then and there caus
ing and procuring the same mare to take and swallow a certain quantity of
certain deadly poison, to wit, arsenic, of which the said last-mentioned mare
then and there died, to the great damage of the said W. A. against the form
of the statute, &c. and against the peace, &c. And the jurors, &c. do fur
ther present, that the said D. D. being such ill-designing and disorderly per
son, and of such wicked and malicious mind as aforesaid, aſter the said, &c.
aforesaid, to wit, on the said, &c. with force and arms, at, &c. aforesaid, one
other mare of the value of twenty pounds, of the cattle, goods, chattels, and
property of the said W. A. there then being, feloniously, unlawfully, wilfully,
and maliciously then and there did kill and destroy, that is to say, by poison,
to the great damage of him the said W. A. against the form of the statute,
&c. and against the peace, &c.

•oFFENCES RELATIVE To ships, PIRACY, &c. () (A).
PRELIMINARY

The of.
ſence.

NOTES.

Piracy, in its most extended sense, is the committing such illegal acts on
the high seas, as would, iſ committed on shore, be felonious, Hawk, b. 1. c.
37. s. 4 (B). It is derived from the Greek peiran, which signifies to pass
(b) As to the offence, see in general, 3 Inst. 111 P. C. 792 to 812. 4 Bla. Com. 71 e. Williams,

to iii. 1 Hale, 2545. Hawk. b. 1. c. 37. Com. J. Piracy.
Dig. Admiralty, A. 3 Bac. Abr. Piracy. 2 East

(A) [As to the offence of piracy in general in the United States, see 1 Russell, 100, n. (B) ; Abbott
on(B)
Shipping,
(Story's
ed.) 141,ofn.the(1).]
'ſ By the
constitution
United States, sec. 8, art. I, Congress have power “to define and
punish piracies and ſelonies committed on the high seas.”
Congress have sufficiently defined the crime of piracy, by stat. 3d March, 1819, c. 76. § 35. U.
States v. Smith, 5 Wheat. R. 156, 160. The true

º of piracy is robbery on the seas, id. By
º:

statute 1820, c. 113, S4, Co: £ress has added the slave trade to the acts which constitutes

By statute 1790, & 36 & 8, Congress has fixed the punishment to be, inflicted for the
offence of piracy, ' See St. 1825, c. 276, § 6; St. 1820, c. 113. See also U. S. ate"
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over the sea, and refers, therefore, rather to a place, than a species of crime,
3 Inst. 113. The inquiry, therefore, relates chiefly to the extent of the admi
ral's jurisdiction, within which cases of marine felonies may arise. Formerly
it seems to have been thought that the court of King's Bench exercised a
concurrent jurisdiction with the admiralty over narrow seas, and on the coast,
though regarded as the high seas, 2 Hale, 13. It is, however, clear, that the
admiral never had jurisdiction in any river, creek, or harbor, within the body
of any county, unless by some particular provision, as on 15 Rich. 2. c. 3. in
case of mayhem and homicide. The only question of difficulty is how to set

Orrrrts.

tle the limits between the high seas and the county on which they border (A).
In general, it appears that such narrow seas, rivers, or creeks, are deemed to
be within the bodies of counties, where persons on *one side can see what is [*1091)
done on the other, 2 Hale, 16, 54. Hawk. b. 2. c. 9. s. 14. And the admi
ral can have no power over offences committed in any place of this descrip
tion, merely because it is subject to the changes of tide, except by statute, 3
Inst. 113. On the open sea shore between high and low water-mark, the ad
miralty and the common law have a concurrent jurisdiction, 2 Hale, 17. 3
Inst. 1 13. In harbors and below the bridges in large rivers partly inclosed, it
is often more a question of fact than of law, to be decided on local evidence.
As to the commission and jurisdiction of the admiralty court in general, see
ante, vol. i. 151 to 156 (B).

But in its narrower, and more popular sense, piracy signifies the stealing, or
otherwise illegally using, every kind of shipping on the high seas. It differs
from other offences in this: that a subject of another realm, who owes, even
for a time, no obedience to our laws, is liable to their operation (C). For the

crime of robbery on the high seas, is an offence against the universal law of
society, and constitutes the criminal, in the language of Lord Coke, “hostis
humani generis (D).” It is, therefore, observed by Mr. Justice Blackstone,
“that as he has renounced all the benefits of society and government, and has
reduced himself to the savage state of nature, by declaring war against all man

* 5. Wheat. R. 184; U. States v.

Chapels, 3 Wheeler's C. C.205; Bass's case,4 Rogers' Rec.

A robbery committed on the high seas is piracy under St. U. States, 1790, c. 36. § 8, although such
robbery, if committed on land would no", by the laws of the United States, be punishable with death,

and the courts of the United States have jurisdiction of such robbery and piracy. U. States v. Palmer,
3 Wheat. R. 310,326; U. States v. Jones, 3 Wash. C. C. R. 209.]
(A) [The courts of the United States have no jurisdiction under the act of April 30, 1790, c. 36, of
the crime of manslaughter committed by the master upon one of the seamen on board a merchant ves:
sel of the United States lying in the river Tigris, in the empire of China, 35 miles above its mouth and
100 miles from the shore, and below low water mark. U. States v. Wiltberger, 5 Wheat. R. 76, 93.

But

a vessel lying in the open road-steal of a foreign country, is upon the “high-seas” within this act. U.
States v. Furlong, 5 Wheat. R. 200; U. States v. Ross, 1 Gall. R. 524.]
(B) [As to the jurisdiction of the United States in cases of piracy, see ante, vol. i. p. 152, n. (44);
1 Russell, 100, n.

º

(C) [U. States v. Clintock, 5 Wheat. R. 144, 149; U. States v. Furlong, 5 Wheat. R. 152–184, 192;
U. States v. Holmes, 5 Wheat. R. 412,416. But robbery committed by a person who is not an inhabit
ant of the United States, on the high seas, on board a vessel belonging exclusively to foreigners, is not
piracy under the act of 1790, c. 36. U. States v. Palmer, 3 Wheat. R. 310,326.]
(D) [U. States r. Furlong, 5 Wheat. R. 164, 184.]
Vol. III.
64
º
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Orrence. kind, all mankind must declare war against him:” so that he infers each com
munity has a right, in its own defence, to punish him.
Piracy, if committed by a subject, was formerly holden to be a species of
treason, as against the allegiance of a subject; and to amount to no more than
felony in an alien, 3 Inst. 113. But since the 25 Edw. 3. c. 2. it is no longer
regarded as traitorous. Its punishment has been provided for by 28 Hen. c.
15. together with other felonies committed at sea in the manner which has been
shown already. And several statutes have made other acts of violence capital

felonies under the name of piracy.
But previous to 11 & 12 W. 3. c. 7.., none were deemed pirates who cap
tured vessels under authority from a foreign power. But by that statute it is
enacted, that “if any of his majesty's natural-born subjects or denizens of
this kingdom, shall commit any piracy or robbery, or an act of hostility
against others his majesty's subjects upon the sea, under color of any com

mission from any foreign prince or state, or pretence of authority from any per
son whatsoever,” he shall be taken to be a pirate, felon, and robber, and guil
ty of felony without benefit of clergy.—The 2 Geo. 2. c. 30. further enacts,
“That all natural-born subjects or denizens who during any warshall commit
any hostilities upon the sea; or in any haven, river, creek, or place, where

[*1092] the admiral, &c. has power authority, or "jurisdiction, against his majesty's
subjects, by virtue or under color of any commission from any of his majesty's
enemies, or shall be any otherwise adherent, or giving aid or comfort to his
majesty's enemies upon the sea, or any haven or places where the admiral has
jurisdiction as aforesaid, may be tried as pirates, felons, and robbers, in the said
court of admiralty, on shipboard or on the land, in the same manner as per
sons guilty of piracy, felony, and robbery, are, by the said acts directed to be
tried,” and shall, on conviction, be deemed guilty of felony without benefit
of clergy. But this act does not prevent the offender from being tried for
high treason within the realm; though if he has once been acquitted on a
trial for that offence, he cannot be convicted of piracy, s. 2, 3, And by s. 9.
of the same statute, “If any commander or master of any ship, or any sea
man or mariner shall, in any place where the admiral hath jurisdiction, be
tray his trust, and turn pirate, enemy, or rebel, and piratically and feloniously
run away with his or their ship, or ships, or any barge, boat, ordnance, ammu
nition, goods, or merchandize (A), or yield them up voluntarily to any pi
rate (B), or shall bring any seducing message from any pirate, enemy, or
rebel ; or consult, combine, or confederate with, or attempt or endeavor to
corrupt any commander, master, officer, or mariner, to yield up or run away

with any ship, goods, merchandizes, or turn pirates, or go over to pirates; or
if any person shall lay violent hands on his commander, whereby to hinder
him from fighting in defence of his ship and goods committed to his trust, or
(A) [To constitute the offence of º within the United States act of 1790, by piratically and e.
loniously running away with a vessel, personal force and violence are not necessary. U. States v.
l, Gall. R. 247, the intent must be animofurandi.i.d. See U. States v. Haskell, 4 Wash. C. C.

#";

. 402.

(B)

lsº U. States v. Howard, 3 Wash. C. C. R. 340.]
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shall confine his master (A), or make, or endeavor to make a revolt in the orrºner.
ship (B), he shall be adjudged, deemed, and taken to be a pirate, felon, and
robber, and a felon without benefit of clergy.” The 8 Geo. 1. c. 24, further
enacts, that “If any commander or master of any ship or vessel, or any other
person shall anywise trade with any pirate, by truck, barter, exchange, or in
any other manner, or shall furnish any pirate, felon, or robber upon the seas,
with any ammunition, provision, or stores of any kind, or shall fit out any
ship or vessel knowingly, and with a design to trade with or supply, or corres
pond with any pirate, felon, or robber on the seas; or if any person shall
any wise consult, combine, confederate, or correspond with any pirate, felon,
or robber on the seas, knowing him to be guilty of any such piracy, felony,
and robbery,” he shall be guilty of a capital offence (C). And by the same
act, “In case any person belonging to any ship or vessel whatsoever, upon
meeting any merchant ship or vessel on the high seas, or in any port, haven,
or creek whatsoever, shall forcibly board or enter into such ship or vessel, and
though they do not seize or carry off such ship or vessel, shall throw over
board, or destroy any part of the goods or merchandizes belonging to such
ship or vessel,” he shall be deemed and punished as a pirate. The 32 Geo.
2. c. 25. s. 12, making it piracy for any commanders of either "private ships [*1093 ]
or vessels of war, commissioned by virtue of 29 Geo. 2. c. 34, or that stat
ute, to agree with any neutral for the ransom of a ship taken as a prize, or
actually to permit its ransom, is now expired. Accessaries to piracy before
the fact, are, by 11 & 12 W. 3. c. 7. s. 10. deprived of clergy; and all who
receive either the pirate, or the ship, &c. piratically taken, are declared acces
saries after the fact.

The 8 Geo. 2. c. 24. s. 14, makes both classes of

principal felons, and directs that as such they shall be tried and suffer.
In the construction of the common law, as enlarged by these statutes, it
appears that for mariners to seize the captain, put him on shore against his
will, and afterwards employ the ship for their own use, is piracy, 2 East P. C.
796. But when the master of a vessel insured the ship and cargo, landed
the goods, and on the destruction of the former protested both as lost, with
intent to defraud the owners and insurers, this was holden to be a mere

breach of trust, and no felony; because there was no determination of the

special authority with which the defendant was entrusted, id. ibid. Piratically
stealing a ship's anchor is an offence by the marine laws, and triable under the
(A) [As to what constitutes a confincinent of the master, see U. States v. Smith, 3 Wash. C. C. R.
78; U. States v. Sharp, 1 Peters' C. C. R. 122; U. States v. Bladen, 1 Peters’ C. C. R. 213, 214; U.

States v. Smith, 4 Wash. C. C. R. 547 ; U. States v. Savage, 5 Mason, 400; U. States p. Thompson,
1 Sumner, 168. A master of a vessel may so conduct himself as to justify his ºfficers and men in plac

ing restraint upon him, to prevent his committing acts which may endanger their lives. U. States v.
Sharp, 1 Peters' C. C. R. 127 ; U. States v. Thompson, supra.]
(B) !" reference to the question, what shall be considered an endeavor to make a revolt in a ship 7
see U. States v. Gardiner, 5'Mason, 402; U. States v. Morrison, 1 Sumner, 448; U. States v. Kelly, 4
Wash. C. C. R. 528: U. States v. Haskell,4 Wash. C. C. R. 402; U. States v. Haines,5 Mason, 272;
U. States v. Savage, 5 Mason, 460; U. States v. Thompson, 1 Sumner, 168.]
(C) [Any intercourse with pirates, however insufficient or remote, which had a reference to the of:
fence, or which had a tendency or which was intended in any manner tº promote their views, is an of
fence within the 12th section of the act 1790. U. States v. Howard, 3 Wash. C C. R. 340.]
-

-
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orrence. 28 Hen. 8, and this, though the master of the vessel concur in it, and though
the object is to defraud the underwriters, not the owners, Russ. & Ry. C. C.
123.

And it is an offence within the 11 & 12 W. 3. c. 7. s. 9, to make a

revolt in a ship, and to endeavor to make one, though the object is not to run

away with the ship, or to commit any act of piracy, but to force the captain
to redress supposed grievances, I Ry. & Moo. C. C. 82 (A).

We have already considered the offence of stealing from and plundering
wrecks, &c. ante, 936. The 1 & 2 Geo. 4. c. 75, is the principal act in
force relative to wrecks, &c. It may be as well here to notice the 11th sec
tion of the act, which declares, that “If any person wilfully cut away, cast
adrift, remove, alter, deface, sink, or destroy, or do an act with intent so to

cut, &c. or in any other way injure or conceal any buoy, buoy-rope or mark
belonging to any anchor or cable, belonging to any ship or vessel whatever,
he will be guilty of felony, and may be transported for not more than seven
years, or imprisoned, in mitigation, for any number of years.” And the same
rules apply, in the application of the law to particular cases, as prevail in re
spect to larceny, 2 East P. C. 796, see ante, 917 to 943, as to larceny in
general.
Ixpret-

***

Indictment.—The indictment for piracy must charge the offence to be both
feloniously and piratically committed; as well as lay every material fact
within the jurisdiction of the admiralty, 3 Inst. 112. Hawk. b. 1. c. 37. s.
15. The crime must be strictly proved to have occurred on the high seas, or
the defendant will be entitled to an acquittal. As to the trial, &c. in the ad
miralty sessions, see ante, vol. i. 151 to 156.
—“Gº

INDICTMENTS FOR OFFENCES RELATIVE TO SHIPS, AND
THE SEA, &c.
Against

Admiralty of England. That W. K. late of London, mariner, N. C. late

several

º: of the same place, mariner, J. H. [eight others, with the like addition] on,
taking and &c. with force and arms, upon the high sea (d), in a certain place distant
...hip about ten leagues from Cutsheen in the East Indies, and within the jurisdiction

*"...

of the admiralty of England (d), did piratically (e) and feloniously (f) set up

...in on, board, break, and enter a certain merchant ship called the Quedagh Mer
oods

oard the

**)

-

-

-

-

-

chant, then being a ship of certain persons to the jurors aforesaid as yet un
known, and then and there piratically and feloniously did assault certain mar

iners, whose names to the jurors aforesaid are also unknown, in the same ship,
and in the peace of God and our said sovereign lord the king then and there be

Prº

(c) See a similar
Cro. C. A. 489. see general note, ante, 1090 to 1093.
Cro. C. C. 483. Stark. 480. This indictment was
(d) These allegations are material, see supra.
used against Kidd,5 St. Tr. 287. For indictments
(ef) These words are essential, see Hawk. b.
for murder committed at sea, see ante, 758, 9; and l. c. 37, p. 15. Ante, 1093.

(A) [See U. States v. Gardiner, 5 Mason, 402 )
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ing, and did then and there upon the high sea aforesaid, in the place aforesaid,
and within the jurisdiction aforesaid, piratically and feloniously put the said
mariners, to the jurors aforesaid as yet unknown, so being in the same ship, to
great bodily fear and danger of their lives; and the said merchant ship called
the Quedagh Merchant, and the apparel and tackle of the same ship, of the

value of four hundred pounds, of lawful money of Great Britain, together with
70 chests of opium, of the value of £1400, of like lawful money, then being
in and on board the same ship, of the goods and chattels of certain persons to
the jurors aforesaid as yet unknown; and then and there upon the high sea

*aforesaid, in the place aforesaid, and within the jurisdiction aforesaid, being [*1094]
under the care and custody, and in the possession of the said mariners, (to the

jurors aforesaid as yet unknown,) they the said W. K., N.C., &c. [the names
of all the defendants] with force and arms, from the care, custody, and posses
sion of thesaid mariners to the jurors aforesaid as yet unknown, then and
there, to wit, upon the high sea aforesaid, in the place aforesaid, and within
the jurisdiction aforesaid, piratically, feloniously, and against the will of the
said last-mentioned mariners, did steal, take, and run away with, against the
peace, &c.
That E. J. late of, &c. N. W. late of, &c. and L. S. late of, &c. on, &c.

For piracy
on stat. 11

with
and arms,
upon
thea league
high sea,
withinfrom
the Leghorn,
jurisdiction
of theinAdmiralty force
of England,
about
half
distant
in Italy,
parts *}º.
causing . y
-

-

-

-

..

revolt in a

beyond the seas; then being mariners in and on board a certain merchant ship . .
called the Dove, belonging and appertaining to subjects of our said lord the tº."
king (to the jurors aforesaid as yet unknown,) whereof one B. H., a subject away with
of our said lord the king then and there was master, piratically and feloniously º
did endeavor to make, and did make a revolt in the same ship, (the said B. ºº::".

H. then and there being master of the same ship as aforesaid,) against the thereof (s).
form of the statute, &c. and against the peace, &c. And the jurors, &c. do
further present, that the said E. J. and L. S. on the said, &c. then being sub

jects of our said lord the king, and mariner in the said ship called the "Dove, [*1095)
belonging and appertaining to subjects of our said lord the king, to the jurors :.

aforesaid as yet unknown, with force and arms, upon the high sea aforesaid, stealing .
about half a league distant from Leghorn aforesaid, in and on board the said

tºº

ship called the Dove, whereof the said B. H., a subject of our said lord the . **
king then and there was master as aforesaid, did betray the trust in them repos
ed as mariners of the same ship, and then and there upon the high sea afore
said, within the said jurisdiction, with force and arms did turn pirates, and the
same ship and the apparel and tackle thereof, of the value of two hundred

pounds of lawful money of Great Britain, and one hundred hogsheads of su
gar, of the value of £100, of like lawful money, one hundred and fifty bales
of tobacco, of the value of £100, and two bales of velvet, of the value of £150,
of like lawful money, of the goods and chattels of certain subjects of our said
lord the king to the jurors aforesaid as yet unknown, then and there being in
the same ship, under the care and custody, and in the possession of the said

B. H., as master of the said ship then and there upon the high sea aforesaid,
(g) See a similar precedent, Cro C. C. 382,
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within the jurisdiction of the Admiralty aforesaid, about the distance of half a
league from Leghorn aforesaid, with force and arms, from the care, custody,
and possession of the said B. H. piratically and feloniously did steal, take,
and run away with, (they the said E. J., N. W., and L. S., then and there be

ing mariners of the said ship, and in and on board the said ship on the high
sea as aforesaid,) against the form of the statute, &c. and against the peace,
&c.

º,

Admiralty of England, (to wit.) The jurors, &c. that C. D. late of, &c.

º boat

mariner, and E. J. late of the same place, mariner, on, &c. with force and

arms, upon the high seas, within the jurisdiction of the Admiralty of England,

-

(i. e.) about the distance of, &c. from, &c. they the said C. D. and E. F.
then and there being respectively subjects of our said lord the king, and marin

ers, in and on board of a certain brig or vessel, called, &c. and then belong
ing and appertaining to A. B. being also then and there a subject of our said
lord the king, and whereof one G. H., being also a subject of our said lord the
king then and there was master, did betray the trust in them reposed as such
mariners, and did then and there, with force and arms, unlawfully turn pirates;
and that the said C. D. and E. F. then and there, upon the high seas afore
said, and within the jurisdiction aforesaid, with force and arms, piratically and
feloniously did steal, take, and run away with a certain boat, and the tackle,
apparel, and furniture thereof, of the value *of
, of lawful, &c. [here set
[*1096] out the goods and the value of them,) of the goods and chattels of the said A.
B. then and there found, and being in the said brig or vessel, contrary to the form
of the statute, &c. and against the peace, &c. [second count stating the brig,

&c. to be the property of persons to the jurors aforesaid unknown.]
Against a

That J. H. late of, &c. on, &c. upon the high sea, within the jurisdiction of

. " the Admiralty of England, to wit, upon a certain part of the high sea, about

tº: the distance of one league from

and on the coast of G. in Africa, in parts be

oatto
belonging
a shºp yond the seas, then being a subject of our said lord the king, and a mariner
*** belonging to a certain merchant ship called the Plumper, then and there be
:* longing and appertaining to certain subjects of our said lord the king, to the
-

-

-

-

-

subjects (i) jurors aforesaid as yet unknown; whereof one E. B. a subject of our said lord
the king then and there was master, and then and there also being in and on
-

º

board a certain boat belonging to the said ship, with force and arms, did be

sº tray the trust in him the said J. F. reposed as such mariner as aforesaid, and

*:::::" then and there, to wit, upon the said part of the high sea aforesaid, and within
” the jurisdiction aforesaid, with force and arms did turn pirate, and the same
boat, and the apparel, tackle, and ammunition thereof, of the value of £30, of
lawful money of Great Britain, of the goods and chattels of certain subjects
of our said lord the king, to the jurors aforesaid as yet unknown, then and
there being under the care and custody, and in the possession of the said E.
B. as master of the same ship, &c. the said J. F. then and there, to wit, upon

the said part of the high sea aforesaid, and within the jurisdiction

aforesaid,

Wentw. 50, and precedents, ante, 1093 to 1095;
h) From
of a
genuleman at the bar. 4 and general
Fro the MS. of
(h)
a ſº
note, ante, 1090 to 1093.
-

(i) See a similar precedent, Cro. C. A lSS.
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with force and arms, from the care, custody, and possession of the said E. B.,
piratically and feloniously did steal, take, and run away with, he the said J.
F. then and there being such mariner as aforesaid, against the form of the
statute, &c. and against the peace, & c.
Admiralty of England. The jurors for our said lord the king present, that

Fºr

C. T. late of, &c. W. L. late of, &c. and W. M. late of, &c. on, &c. were

º

severally and respectively mariners on board of, and belonging to a certain with mºnt
ship called the Walker, then sailing and being on the high sea, within the ju- º:

risdiction of the Admiralty of England, to wit, about the distance of four crew
. who
.”
leagues from the Gallipagos isles, in the Pacific Ocean, off the Western coast had mu
of South America; and that J. N. was then and there master and commander

* him

of, and on board of the said ship; and that the said C. T., W. L., and W.

(k).

M., being persons of a wicked, malicious, cruel, savage, rebellious, "and mu- [*1097 )
tinous disposition, on the said, &c. on the high sea aforesaid, within the juris
diction aforesaid, to wit, about the distance of four leagues from the aforesaid
isles, in and upon the said J. N., so then and there being on board of and
master and commander of the said ship, of which they the said C. T., W. L.,
and W. M., then and there respectively were mariners as aforesaid, unlawfully,
violently, maliciously, cruelly, and mutinously did make an assault with a
wicked and diabolical intent, him the said J. N. then and there feloniously,
wilfully, and of their malice aforethought, to kill and murder; and that the
said C. T. with a certain drawn cutlass, which he the said C.T. in his right
hand then and there had and held, him the said J. N. did strike, cut, penetrate,
and wound, giving to him the said J. N. one dangerous wound on the head
of him the said J. N. of the length of four inches, and the depth of one inch,
and one other dangerous wound on the left shoulder of him the said J. N. of
the length of six inches, and the depth of three inches; by means of which
said wounds the life of the said J. N. was then and there greatly endangered;
and he the said J. N. then and there suffered great anguish and loss of blood,
and continued sick, weak, and languid for a great leagth of time, to wit, for
the space of six weeks then next ensuing, and other wrongs to the said
J. N. then and there did, to the great damage of the said J. N. to the evil
example, &c. and against the peace, &c. And the jurors, &c. do further second
present, that the said C. T., the said W. L., and the said W. M. after- “"
wards, to wit, on the same day and year aforesaid, with force and arms, on
the high sea aforesaid, to wit, within the distance of four leagues from the
aforesaid isles, in and upon the said J. N., in the peace of God and our said
lord the king then and there being, then and there did make another violent
and cruel assault, and him the said J. N. then and there did beat, bruise,
wound, and ill-treat, so that his life was then and there greatly despaired of,

and other wrongs to the said J. N. then and there did, to the great damage of
the said J. N., to the evil example, &c. and against the peace, &c.
Admiralty of England. The jurors, &c. that E. T. late of, &c. mariner, [*1098) .
and N. W. late of the same, mariner, after the twenty-fourth "day of June, in jº.
l

(k) This was the indictment against Thompson and others, A. D. 1801, drawn by an eminent crown
awyer.
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the year of our Lord one thousand seven hundred and eighteen, to wit, on,
&c. with force and arms, upon the high seas, within the jurisdiction of the
Admiralty of England, about half a league distant from Leghorn in Italy, in
parts beyond the seas, then being mariners belonging to a certain merchant
ship called the Dolphin, and then and there being in and on board the said
ship, did then and there wilfully and maliciously burn and destroy the said
ship, and direct and procure the said ship to be burnt and destroyed, to the
great prejudice of divers persons, merchants, (to the jurors aforesaid as yet
unknown) that had loaden goods thereon, against the form of the statute, &c.
and against the peace, &c.

The like

against
two per
sons for

making
holes in

and sinking
a ship, to
defraud un
derwriters

(m).

Admiralty of England. That W. C. and J. R. on the eighth day of Au
gust, in the
year, &c. upon the high seas, within the jurisdiction of the
Admiralty of England, were on board a vessel called the Adventure, whereof
C. was the master, and belonging to the same; and R. an officer belonging
to the same, which vessel was insured for £700, by R. S. and (certain other
underwriters by name,) who had before that time severally underwritten apo
licy of insurance on such vessel; and that C. and R. with force and arms, on,
&c. on the high sea, within the jurisdiction aforesaid, &c. wilfully and felo
niously made divers holes in and through certain parts of the vessel, by means
whereof the sea entered, filled and sunk the said vessel, and that C. and R.

so respectively being such master and officer belonging to the said vessel
thereby wilfully and feloniously destroyed the said vessel, to which they, C.
and R. so respectively belonged, with a wicked and dishonest intent and de
sign to prejudice the said R. S. &c. who had so under-written the said policy
of insurance on the said vessel, and were severally and respectively insurers
on the said vessel, against the form, &c. and against the peace, &c.
For steal
ing from a

ship wreck
ed in

Wales (n).

[Herefordshire being the next adjoining shire within that part of Great
Britain called England, (where the king's writ runneth) to the "county of
Glamorgan in Wales, to wit, (o), that on, &c. a certain ship called the Cathe

[*1099]
(1) See precedents, Cro. C. C. 7th edit. 700, and
another form, Cro. C. C. 443, and next precedent.
The offence is founded on 4 Geo. 1. c. 12. s. 3,
which enacts, that “if any owner of or captain,
master, mariner, or other officer belonging to any
ship, shall wilfully cast away, burn, or otherwise
destroy the ship of which he is the owner, or unto
which he belongeth, or in any manner or wise di
rect or procure the same to be done, to the preju

ed; and, if the offence shall be committed on the
high seas, the same shall be tried in such manner
as by 28 Hen. 8, c. 15, is directed.
(m) See Cro. C. C. 8th ed. 443, and last prece
dent and note, and general note, ante, 1090 to 1093,
see 4 Geo. 1. c. 12, s. 3,
Geo. l. c. 29. s. 6.

12 Ann. St. 2. c. 18. 11

39 Geo. 3. c. 37.

(n) This precedent should more properly have

been inserted, ante, 983. See similar precedents,
dice, of any person or persons that shall underwrite Cro. C. C. 477. Cro. C. A. 510. 4 Wentw. 54.
6
Wentw. 875. Stark. 476. See the 26 Geo. 2. c.
any policy or policies of insurance, thereon or of any
merchant or merchants that shall load goods there 19. s. 1, and 1 & 2 Geo. 4 c. 75. s. 15, at length.

on,” he shall be guilty of felony without benefit of Ante, 936, on the former of which acts this prece
clergy (A). This statute is re-enacted by 11 Geo. dent is framed : see ante, 987, a precedent on 24
1. c. 29. s. 6, which also provides, that if any such Geo. 2. c. 45, for stealing in a ship on a navigable
offence shall be committed within the body of any river.
county within this realm, the offender shall be tried
(o) The venue may be laid in the

º:

in such county as other cases of felonies are tri ing county when the offence is committed in
(A) [The
1825, c. 216,

Rºgº

of this offence is provided by stat. U. States 26th March, 1804, § 2, and stat.

23. See Abbott on Shipping, (Story's ed.) 140 n. (1).]
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First count,

rine, the property of a person or persons to the jurors aforesaid as yet unknown,

stating the

ship to have
was stranded in his majesty's dominions, to wit, at, &c. and that W. H. late been
strand
of, &c. then and there, to wit, on the same day and year aforesaid, with force ed
and arms, at, &c. aforesaid, wilfully and feloniously did plunder, steal, take
away, and destroy, twenty pounds weight of cotton, of the value of twenty
shillings, then and there being certain goods and merchandizes, the property
of a person or persons to the jurors aforesaid as yet unknown, from and be

longing to the said ship called the Catherine, so then and there being stranded
as aforesaid, against the form of the statute, &c. and against the peace, &c.
And the jurors, &c. do further present, that the said W. H. aſterwards, to wit,

Second
count, sta

on the said, &c. with force and arms, at, &c, aforesaid, twenty pounds weight
of cotton, of the value of twenty shillings, then and there being certain goods
and merchandizes, the property of a person or persons to the jurors aforesaid

ting the
ship to

as yet unknown, from and belonging to a certain ship or vessel called the
Catherine, belonging to a person or persons to the jurors aforesaid as yet un

dominions.

have been
in distress
within his

majesty's

known, then and there being in distress within his majesty's dominions, to wit,

at, &c. aforesaid, then and there feloniously did plunder, steal, take away, and
destroy, against the form of the statute, &c. and against the peace, &c. And
the jurors, &c. do further present, that afterwards, to wit, on the said, &c. a

Third count

stating it to

be wrecked,
&c.

certain ship called the Catherine, the property of a person or persons to the

jurors aforesaid as yet unknown, was wrecked in his majesty's dominions, to
wit, at, &c. aforesaid, and that the said W. H. then and there, to wit, on the
same day and year aforesaid, with force and arms, at, &c. aforesaid, felonious
ly did plunder, steal, take away, and destroy, twenty pounds weight of cotton,
of the value of twenty shilling, of the goods and merchandizes of a person
or persons to the "jurors aforesaid as yet unknown, from and belonging to the [*1100]
said ship called the Catherine, so then and there being wrecked as aforesaid, Fourth
against the form of the statute, &c. and against the peace, &c. And the ju count, stat
it to
rors, &c. do further present, that afterwards, to wit, on the said, &c. a certain ing
be strand
ed and cast
ship called the Catherine, the property of a person or persons to the jurors on shore,
aforesaid as yet unknown, was stranded and cast on shore in his majesty's &c.
dominions, to wit, at, &c. aforesaid, and that the said W. H. then and there, to

wit, on the same day and year aforesaid, with force and arms, at, &c. afore
said, feloniously did plunder, steal, take away, and destroy, twenty pounds
weight of cotton, of the value of twenty shillings, of the goods and merchan
dizes of a person or persons to the jurors aforesaid as yet unknown, from
and belonging to the said ship called the Catherine, so then and there being
stranded and cast on shore as aforesaid, against the form of the statute, &c.
and against the peace, &c.
—º-

MALICIOUS TRESPASSES TO PERSONAL PROPERTY.

Before closing this chapter, it would be as well to notice a late important
a ct, for the protection both of real as well as personal property in general,
England: when, as in this case in Wales, it must be to what is deemed the next county of England, sce
the next English county, 26 Geo. 2. c. 19. s. 8. As ante, vol. i. 185.
Vol. III.
65
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against wilful trespassers, by giving a summary mode of punishing such tres
passers as criminals, in lieu of the givil law remedy. Thus, by the stat. 1
Geo. 4. c. 56, intituled, An actº for the summary punishment, in certain

cases, of persons wilfully or phaliciously damaging or committing trespasses
on public or private property,” after reciting that it is expedient that a more
summary mode than now by law exists of repressing and obtaining Satisfaction

for damages to buildings, fences, land, growing crops, and other real and per
sonal property, whether of a private or public nature, by wilful trespassers and

other wrong-doers, should be provided, enacts, “that from and after the pas
sing of this act, (15 July; 1820) iſ any person or persons shall wilfully or
maliciously do or commit any damage, injury, or spoil, to-or upon any building,
fence, hedge, gate, stile, guide-post, milkstone, tree (A), wood, underwood,
orchard, garden, nursery-ground, crops, vegetables, plants, land, or other mat

ter or thing growing or being thereon, or to or upon real or personal property
of any nature or kind soever, and shall be thereof convicted within four cal
endar months next after the committing of such injury, before any justice of
the peace for the county, riding, division, city, town, or place where such of
fence shall have been committed, either by the confession of the party offend
ing, or by the oath of any one or more credible witness or witnesses, or of the
party aggrieved in the premises, which oath such justice is hereby empowered
to administer, every person so offending, and being thereof convicted as afore
said, shall forfeit and pay to the person or persons aggrieved, such a sum of
money as shall appear to such justice to be a reasonable satisfaction and com
pensation for the damage, or injury, or spoil so committed not exceeding in
any case the sum of 5l., which said sum of money shall be paid to the person or
persons aggrieved; but if the conviction be on the sole evidence of the party
aggrieved, then the penalty is to be given to the use of the poor, and in default
of payment, the offender may be imprisoned with hard labor for not exceeding
three months; provided that in the case of public property, one moiety is to be
given to the informer, and the other half to the poor;” s. 3, provides that of
fenders may be apprehended and taken before a magistrate without any war
rant; s. 4, points out the form of conviction; s. 5, gives a power of appeal
to the quarter sessions; by s. 6, the act is not to affect any statute whereby
the person may be punished for wilful and malicious acts of trespass to any
property; nor to extend to any case where damage claimed exceeds 5l. or to
where the trespasser had a reasonable supposition that he had a right to com

mit the trespass; or to persons committing trespasses in hunting, or to quali
fied persons, with a certificate, pursuing game to kill it, &c.; by s. 7, a con
viction under the act bars all further remedy for damages. Under this act it
has been held, that a justice may issue a warrant to apprehend a person charg
ed with an offence under the act, especially after the offender has neglected a
summons, 2 Bing. 63. It is no offence within the 1 Geo. 4. c. 56, “wil

fully and maliciously to carry away” a post or pale, unless the party charged
has wilfully or maliciously committed the damage, injury, or spoil alleged.
(A) [An indictment will lie for deadening and destroying a tree standing on public ground, in Penn:
sylvania, Commonwealth v. Eckert, 2 P. A. Brown, 249. But cutting and girdling fruit trees is held
in Maine not to be an indictable offence at common law. Brown's case, 3 Greenl, R. 177.]

:
*
-

_*

-
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Therefore; where a defendant charged with cutting, spoiling, and taking and
carrying away a post, out of a fence, was ºmmitted for wilfully and malicious
ly carrying away the same only, it was held, that the commitment

was bad, and

the defendant entitled to be discharged. 1 D*& R. 222. It was also there
held, that justices under the same statute may award satisfaction for a mali

cious injury to the amount of 5l., but in each case the extent of the injury is
to be ascertained by the justice, and compensation awarded only in proportion
to the injury proved.

-

-

-“e (39---

FRAME-BREAKING, &c. AND OFFENCES RELATIVE TO
MANUFACTURES, &c.

Several acts have been passed for the punishment of offenders who break
stocking and other frames, in the hosiery and lace trades. The 28 Geo. 3.
c. 55, is the first act in ſorce on the subject, and this was extended by
the 54 Geo. 3. c. 42. This latter act was repealed until 1st Aug. 1820, by
the 57 Geo. 3. c. 126, and quare if it is now in force, there being no clause
of continuance attached to it. See Tyrw. & Tynd. Index to Statutes, 298.
It would, at all events, be as well to show the difference between the two

acts of 28 Geo. 3, and 54 Geo. 3, thus, “Every person who shall, by day
or by night, enter by force into any house, shop, or place with intent to
cut or destroy any frame work, knitted pieces, stockings, [or lace, 54 Geo. 3.
c. 42. s. 2,] or other articles being in the frame, or on any machine or engine
thereto annexed, or therewith to be used or prepared for that purpose, [or
with intent to break or destroy any frame, machine, engine, tool, instrument, or
utensil used in the making any such frame-work-knitted-pieces, &c. being in
the frame, or any such machine, &c. 54 Geo. 3. c. 42. s. 2..] or shall wilfully
and maliciously, [and without the consent of the owner, 54 Geo. 3. c. 42. s. 2]
break, destroy, or damage any frame, machine, engine, tool, instrument, or
utensil used in the making of any frame-work-knitted-pieces, stockings, [lace,
54 Geo. 3. c. 42. s. 3] or other articles in the hosiery or [frame-work-knit
ted manufactory, 28 Geo. 3. c. 55. s.4] [or frame-work-knitted stocking, or
frame-work-knitted lace manufactory, 54 Geo. 3. c. 42. s. 2] [not having the
consent of the owner so to do, 28 Geo. 3. c. 55. s. 4] [or shall wilfully, &c.
and without the consent of the owner, 54 Geo. 3. c. 42. s. 2] break or de
stroy any machinery contained in any mill in any way employed in preparing
wool or cotton, [or other materials, 54 Geo. 3. c. 42. s. 2] for the use of
the [stocking frames, 28 Geo. 3. c. 55. s. 4} stocking or lace manufactory,
shall, on conviction, be adjudged guilty of felony, and be transported for any
term not exceeding fourteen or less than seven years, in the judge's discretion,
28 Geo. 3. c. 55. s. 4, and 54 Geo. 3. c. 42. s. 2. And by stat. 4 Geo. 4.
c. 46. s. 2, after reciting, [that by stat. 4 Geo. 3. c. 37. s. 16. provision was
made for the capital punishment of persons convicted of divers offences in steal
ing, cutting, and destroying linen yarn, linen cloth, or manufactures of linen
yarn, and the looms, tools, and implements used therein; and that by stat.

22 Geo. 3. c. 40. s. 1.3, provision was made for the capital punishment of
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persons convicted of divers offences in destroying the woollen, silk, linen,
and cotton manufactures, and the tools, tackle, and utensils used therein, and
that it was expedient to provide a lesser degree of punishment for such of.
fences, and to amend some defects in the said two acts, and to incorporate
therewith the provision made by the 28 Geo. 3. c. 55, for the punishment of
persons convicted of divers offences in cutting and destroying frame-work
knitted pieces, stockings, and other like articles, and breaking, destroying,
and damaging frames, machines, engines, tools, instruments, and utensils
used in the same manufacture and machinery in the said act mentioned, it is
enacted, that from and after the passing of this act (viz. 4th July, 1823,) the
whole of the said recited act of the 22 Geo. 3, except so much thereof as re
peals former acts, and so much of the said recited acts of the 4th and 28th
Geo. 3, as creates felonies in stealing, damaging, or destroying manufactures,
implements, or machinery, shall be and the same are hereby repealed, save
only as to offences committed before the passing of this act, as to which the
said three last-recited acts shall continue in force; and that from and after

the passing of this act, viz. (4th July, 1823,) if any person shall, by day or
night, break into any house, shop, or building, or enter by force into any
house, shop, or building, with intent to cut, break, destroy, or damage, in the
loom or frame, or on any machine or engine, or on the rack or tenters, or in any
stage, process, or progress of manufacture, any woollen, silk, linen, or cotton
goods, or any goods of any one or more of those materials mixed with each
other, or mixed with any other material, or to cut, break, destroy, or damage
any other article of the woollen, silk, linen, or cotton manufactures in the loom
or frame, or on any machine or engine, or on the rack or tenters, or in any
stage, process, or progress of manufacture, or to cut, break, destroy, or dam
age any warp or shute of woollen, silk, linen, or cotton, or of any one or more

of those materials mixed with each other or mixed with any other material,
or any frame-work-knitted piece, stockings, hose, or lace, or to burn, break,
cut, destroy, or damage any loom, frame, machine, engine, rack, tool, tackle,
utensil, instrument, or implement, whether fixed or moveable, prepared for
or employed in carding, spinning, throwing, weaving, fulling, shearing, or
otherwise manufacturing or preparing any such goods or articles, or shall
wilfully and maliciously, and without lawful authority, cut, break, destroy, or
damage any such woollen, silk, linen, cotton, or mixed goods or articles in
the loom or frame, or on any machine or engine, or on the rack or tenters, or
in any stage, process, or progress of manufacture ; or burn, break, cut,
destroy, or damage any such loom, frame, machine, engine, rack, tool, tackle,
utensil, instrument, or implement as aforesaid, or counsel, procure, aid, or
abet the commission of the said offences, or of any of them; every person so
offending being thereof lawfully convicted, shall be guilty of felony, and shall

be liable, at the discretion of the court, to be transported beyond the seas for
life, or for any term not less than seven years, or to be imprisoned only, or
to be imprisoned and kept to hard labor in the common gaol or house of cor
rection for any term not exceeding seven years.
Taking out, and carrying away a part of a frame, without which the frame
will not work, is damaging the frame within the above stat. 28 Geo. 3. c. 55.

Chap. XV.]
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though the part taken out was not injured, and might be replaced, and the re
placing it would again make the frame perfect, Russ. & Ry. C. C. 452. 5
Burn, J. 24th edit. 287. S. C. Cutting or destroying a loom is not within the
22 Geo. 3. c. 40. s. 1. Russ. & Ry. C. C. 483.

There are also various other acts framed for the protection of manufac
tures, &c. but these will be found more fully treated upon, in considering the
offence of larceny, ante, 921 b. 936, 937.
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*CHAPTER XVI.
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INDICTMENTS FOR OFFENCES TO HABITATIONS AND
REAL PROPERTY.

BURGLARY (p).

PRELIMINARY

The offence.

notes.

The word burglary is a compound of the Saxon terms burgh, a house, and
laron, theſt; and originally signified no more than the robbery of a dwelling;
but it is now defined to be the breaking and entering the house of another in
the night-time with intent to commit a felony, whether the felony be actually
committed or not, Jac. Dic. Burglary, 3 Inst. 63. The circumstances essen
tial to be considered, are—in what place it must be done—at what time—by
what means—and with what intention; and these points we will separately
consider.

Place in
which bur

1. In what place burglary may be committed. It must, in general, be com
mitted in a mansion house; though the ancient books speak of it also in relation
be commit
to the walls of a town, and it has always been holden, that it may take place in
#ed.
a church or chapel; the latter, according to Lord Coke, on the ground that a
consecrated place is the mansion-house of God, 3 Inst. 64: but this idea is
opposed by Hawkins, and seems to rest on no very substantial foundation,
[*1102) Hawk. b. 1. c. 38. s. 17. The "principal question is, however, at the present
day, what is to be deemed a dwelling-house. And, fºom all the cases, it ap
pears, that it must be a place of actual residence. Thus, a house under re
glary may

pair, in which no one lives, though the owner's property is deposited there, is
not a place in which burglary can be committed; for it cannot be deemed his
dwelling-house, until he has taken possession and began to inhabit it, I Leach,
185. Nor will it make any difference, if one of the workmen engaged in the
repairs, sleep there, in order to protect it, 1 Leach, 186, in notis, Nor, though
the house is ready for the reception of the owner, and he has sent his property
into it preparatory to his own removal, will it become for this purpose, his man

sion, 2 Leach, 771. And where the owner has never, by himself or by any of his
family, slept in the house, it is not his dwelling-house, so as to make the break
ing thereof burglary, though he has used it for his meals, and all the purposes
(p) As to this offence in general see 3 Inst. 63 to East P. C. 481 to 523. 4 Bla. Com. 223 to £38.

66. 1 Hale, 547 to 565. Hawk. b. 1. c. 38, Com. Burn, J. Burglary. Dick, J. Burglary. Jac. Dic.
Dig. Justices, P. 2, &c. Bac. Abr. Burglary. 2 Burglary.
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of his business, Russ. & Ry. C. C. 138 (A).

So, if the landlord of a house

Orfence.

purchase the furniture of his out-going tenant, and procure a servant to sleep
there, in order to guard it, but without any intention of making it his own res
idence, a breaking into the house will not amount to burglary, 2 Leach, 876.
But if the agent of a public company reside it a warehouse belonging to his
employers, this crime may be committed by breaking it, and he may be stated
to be the owner, 2 Leach, 931. And it seems, that if a man die in his house,
and his executors put servants in it, and keep them there at board wages, bur

glary may be committed in breaking it, and it may be laid to be the executors'
property, 2 East P. C. 499.
It seems quite settled, that the proprietor of the house need not be actually within it, at the time the offence is committed, provided it is one of his regular
places of abode. For if he leaves it animo revertendi, though no person re
sides there in his absence, it will still be his mansion.

As, if a man has a

house in town, and another in the country, and goes to the latter in the sum
mer, the nocturnal breaking into either, with a felonious design, will be burgla
rious, Fost. 77. And, though a man leaves his house and never means to
live in it again, yet, if he uses part of it as a shop, and lets a servant and his
family live and sleep in another part of it, for fear the place should be robbed,
and lets the rest to lodgers, the habitation by his servant and family will be a
habitation by him, and the shop may still be considered as part of his dwelling
house, * 1 Burn, J. 24th edit. 503. Russ. & Ry. C. C. 442, S. C. But in an [*1103 ||
indictment for a larceny from a dwelling-house, where the prosecutor left his
house without any intention of living in it again, and intending to use it as a
warehouse only, though he had persons (not of his family) to sleep in it to
guard the property, it was held, it could not be considered the prosecutor's
dwelling-house, to support the charge, Russ. & Ry. C. C. 187. And if the
occupier of a house removes from it with his whole family, and takes away so
much of his goods as to leave nothing fit for the accommodation of inmates,
and has no settled idea of returning to it, but rather intends to let it, the of.
fence will be merely larceny, Fost. 76. And the mere casual use of a tene

ment will not suffice; and, therefore, the circumstances of a servant sleeping
in a barn, or porter in a warehouse, for particular and temporary purposes, will
not so operate as to make a violent entry in the night, in order to steal, a bur
glary, 1 IIale, 557, 8.

“Every house for the dwelling and habitation of man,” observes Lord

Coke, “is taken to be a mansion house, wherein burglary may be committed,”
3 Inst. 64. So even a loſt, over a stable, used for the abode of a coachman,
which he rents for his own use and that of his family, is a place which may
be burglariously broken, 1 Leach, 305. So also burglary may be committed
in a lodging-room, 1 Leach, 89, or in a garret used for a workshop, and rent
(A) [Burglary may be committed in a house in the city, in which the prosecutor intended to reside,
on his return from his summer residence in the country, and to which on going into the country he had

removed his furniture from his former residence in town, though neither the prosecutor nor his family
had ever lodged in the house in which the crime is charged to have been committed, Commonwealth v.
Brown, 3 Rawle's Rep. 207.]
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ed together with an apartment for sleeping, and if the landlord does not
sleep under the same roof, the place may be laid as the mansion of the lodg
er, I Leach, 237 (A). Where J. W. let part of his house, viz. a shop, pas
sage, cellar, &c. to his son, but the son did not sleep there, and there was a
distinct entrance into the son's part, but his passage led to his father's cellars,
and they were open to his father's part of the house, and the shop was bro
ken into ; the judges thought (on case reserved) that by reason of the inter
nal communication, the son's part contained part of the father's house; and
the conviction for the burglary was held right, Russ. & Ry. C. C. 244.

So, for this purpose, chambers in a college or inn of court, where each
individual has a distinct property, are considered as separate mansions,
though under the same roof, and having a common entrance, I Hale, 556.
Hawk. b. 1. c. 38. s. 11.

2 East P. C. 499, 500.

Kel. 84.

This offence

may also be committed, by breaking open a shop built close to a dwelling
[*1104 || house, although no one sleeps in it, and it has no internal *communication
with the principal mansion, I Leach, 357. And a building used with a dwel
ling-house, and opening into an inclosed yard belonging thereto, may be par
cel of the dwelling-house, though it also opens into an adjoining street, and

although it has no internal communication with the dwelling-house, Russ. &
Ry. C. C. 357. And where the prosecutor's house was at the corner of a
street, and adjoining thereto was a workshop, beyond which a stable and
coach-house adjoined; all were used with the house, and had doors opening
into a yard belonging to the house, which yard was surrounded by adjoining
buildings, &c. making altogether an inclosed yard; the workshop had no in
ternal communication with the house, and it had a door opening into the street,
its roof was higher than that of the dwelling-house; the street door of the
workshop was broken open in the night; and the offender being indicted for
burglary, and convicted, the judges held, this workshop was parcel of the
dwelling, and that the conviction was right, Russ. & Ry. C. C. 334. I
Burn, J. 24th edit. 501, S. C. So where the prisoner broke into a goose

house opening into the prosecutor's yard, into which his house also opened,
and the yard was surrounded partly by other buildings of the homestead, and

partly by a wall; some of the buildings had doors opening backward, and
there was a gate in one part of the wall opening upon a road; this goose
house was held to be part of the dwelling-house, Russ. & Ry. C. C. 360.
I Burn, J. 24th edit. 501, S. C. But where a centre building is allotted to a

variety of trades, and there are two wings annexed to it, both of which are
used as dwelling-houses, and are occupied by different persons, the case will
be otherwise, and it will be holden not a dwelling-house for the purpose, be
ing evidently a distinct tenement, and occupied jointly, while the adjoining
houses are the respective abodes of individuals, 2 Leach, 913. With respect
to out houses, it is generally laid down by the older writers, that barns, sta
bles, cow-houses, are included in the term domus mansionalis, if they are par

cel of the messuage, though neither contiguous to it, nor under the same roof,
3 Inst. 64. 1 Hale, 558. And accordingly it was holden, that burglary
might take place in respect of a building eight or nine yards distant from a
(A) [So in a store where there is a room communicating, where a clerk sleeps, Wood's case, 5 Rog
ers's Rec. 10.]
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dwelling-house, and with only a paling between them, 1 Hale, 558 (A), and Orrence.
an out-house in the yard of a dwelling-house will be parcel of the dwelling
house if the yard is inclosed, though the occupier has another dwelling-house
opening into the yard, and he lets such dwelling-house with certain easements

in the "yard, 1 Ry, & Mo. C. C. 13 (B). But it was even then laid down, [*1105]
that if the out-house was at a considerable distance, as if it stood a bow-shot

from it, so as not to be reasonably esteemed parcel of the principal dwelling,
nor within the curtilage, it will not answer to this description, l Hale, 144.
And in more recent times, it has been decided that an out-house several feet

from the mansion, and unconnected by any common inclosure, is not a place
in which burglary can be committed, 1 Leach, 144 (C). And a building se
parated from the dwelling-house by a public road, however narrow, will not be
a parcel of the dwelling-house, if there is no common fence or roof to con
nect them, though it be held by the same tenure, and though some of the of.
fices necessary to the dwelling-house adjoin it, and though there be an awn
ing extended from it to the dwelling-house. But if it is made a sleeping
place for any of the servants of the dwelling-house, it may be deemed a dis
tinct dwelling-house, Russ. & Ry. C. C. 495. A door which only forms part
of the outward fence of the curtilage, and opens into no building, but into the
yard only, is not such a part of the dwelling-house as that the breaking there
of will constitute burglary, Russ. & Ry. C. C. 289. An area-gate, opening
into the area only, is not part of the dwelling-house, so as to make the break
ing thereof burglary, if there is any door or fastening to prevent persons in
the area from entering the house, although such door or fastening may not be
secured at the time, Russ. & Ry. C. C. 322. Neither is it an offence of this
degree, to break open a tent or booth erected in a market or fair, though a
person should choose to lodge in so slight a tenement, for the law regards,
thus highly, none but permanent and substantial habitations, 3 Inst. 64.
Hawk. b. 1. c. 38. s. 17 (D).
2dly. At what time the offence must be committed. It is essential to the At what
offence that it should be committed in the night, and the only question is, ***

what time will be so considered, for this purpose. Anciently, the day was ac-..."
counted to begin from sun-rising, and to end at sun-setting; but it is now
agreed, that if there be sufficient day-light to enable a person to discern the
features of a man's face, no breaking can be burglarious, 3 Inst. 63. 1 Hale,
550. 2 Leach, 710. This, however, does not extend to moon-light; for, as
observed by Mr. Justice Blackstone, “the malignity of the offence does not so
properly arise from its being done in the dark, as in the dead of night, "when all [*1106]
the creation, except beasts of prey, are at rest; when sleep has disarmed the
. (A) [But to break and enter by night into a storehouse, in which no one sleeps, and which has no
internal communication with the dwelling-house, and is unconnected with it except by a fence, is not
burglary: State v. Ginns, 1 Nott & M Cord, 583.]
(B) [And it has becn held that burglary may be committed in a house standing near enough to the
dwelling-house to be used with it as appurtenant to it, or standing in the same yard, whether the yard
be open or enclosed, State v. Twitty, i". 102; State v. Wilson, 1 Hayw. 242.]
(C) [See People v. Parker, 4 Johns. R. 424.]
(D), [In Connecticut the cabin of a vessel is a “shop” and a barn not connected with the mansion

house is an out-house, within the meaning of the statute for the punishment of the crime of burglary;
State v. Carrier, 5 Day, 131. A district school-house is not an out-house within the 30th section of
the act of 1830, concerning crimes and punishments. State v. Bailey, 10 Conn. R. 144.]
Wol. III.
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owner, and rendered his castle defenceless, 4 Bla. Com. 224. Both the
breaking and entry must be nocturnal; for if the breaking were in the night,
and the entry in the day, or vice versa, the offence would not amount to bur
glary, 1 Hale, 551 : but if the breaking is on one night, and the entry on ano
ther, they together amount to burglary, and it may be supposed that both took
place when the entry was effected, I Hale, 551. And where the prisoner
broke the glass of prosecutor's side door on Friday night, with intent to enter
at a future time, and actually entered on the Sunday night, the judges held
this burglary, the breaking and entering being both by night, and the breaking
being with intent afterwards to enter, Russ. & Ry. C. C. 417.

What acts
are neces

sary to con
stitute oſ
fence.

3dly. What acts are necessary to constitute burglary. There must be
both a breaking and an entry; for the older as well as modern writers uni
versally agree, that both are requisite, 1 Hale, 551. 3 Inst. 64: we have,
therefore, to inquire, what in law is deemed a breaking, and what an entry.
The breaking must be actual, and not arising from a mere legal construc
tion, 1 Hale, 551; so that an entry by an open door or window is not burgla
rious, though it would make the party a trespasser, if unaccompanied by a fe
lonious design, 3 Inst. 64. The force, however, does not imply a demolition
of any part of the walls, or even manual violence; for iſ the thief descends
through a chimney, which cannot be further enclosed, this will amount to bur
glary, 1 Hale, 552. 4 Bla. Com. 226 (A). And though the offender does
not enter any room of the house, Russ. & Ry. C. C. 450. And if by threats
the offender compels a person to open his door, or induces him to do so to re
pel the violence attempted on his premises, it will amount to a burglarious
breaking, 1 Hale, 553. So if admittance is obtained by fraud, as if thieves
with a pretended hue and cry require a constable to go with them to search a
man's house, or allege there are traitors there, after entering, bind the constable
and the owner, and rob the house, this is burglary, 1 Hale, 552, 3. 2 Leach,
1064, notes. So where the defendant met a servant belonging to a house who
kept the key, and by false pretences enticed him to let her in, on which she
robbed the premises, the judges came to a similar decision, 2 East P. C. 485;

[*1107] see also S T. R. 302. And it seems to be now *settled, that if a servant with
in a house conspires with another person to let him in, in order to rob his mas
ter, both parties are guilty of burglary, 2 Stra. SS1. 4 Bla. Com. 227.

It is immaterial by what kind of violence the breaking is effected. The
opening a casement, breaking a window, picking the lock of the door with a
false key, putting back the lock of a door, bolt, or fastening, unlatching a
door which is only latched (B), bending aside nails, or otherwise unloosing fas
(A), [Robertson's case, 4 Rogers' Rec, 63. But if there be an aperture in a cellar window to admit
light, through which a thieſ enters in the ight, this is not burglary. Per Vaughan, B. Rex v. Lewis,
2 Carr & Payne, 628. So where a window was a little open and the prisoner rushed it wide open and
got in ; held, no sufficient breaking. Rex v. Smith, Carr. C. L. 293; Ryan & Moody, C.C. 178. So the
removing a plank which was loose and not fixed to the freehold in a partition wall of a building is not a
breaking within Stat. Mass. 1784, c. 66. Commonwealth v. Trimmer, 1 Mass. R. 476.]

(B) [State v. Wilson, 1 Coxe (N.J.) R. 429. So removing a stick of wood from an inner cellar
door and turning a button. Smith's case, 4 Rogers' Rec. 63.]
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tenings, are all means to a burglarious entry, 1 Hale, 552. So to push open Orr EN.cr.
massive doors which shut by their own weight, is burglarious, though there is
no actual fastening, 2 East P. C. 487. Pulling down the sash of a window

is a breaking though it has no fastening, and is only kept in its place by the
pully weight; it is equally a breaking, although there is an outer shutter which
is not put to, Russ. & Ry. C. C. 451 (A). And where a window opens upon
hinges, and is fastened by a wedge, so that pushing against it will open it, forc
ing it open by pushing against it is sufficient to constitute a breaking, Russ. &
Ry. C. C. 355. But where the prisoner broke out of a cellar by lifting up a
heavy flap, by which the cellar was closed on the outside next the street, the
flap was not bolted, but it had bolts. Six of the learned judges were of opin
ion that there was a sufficient breaking to constitute burglary; the remain
ing six were of a contrary opinion, Russ. & Ry. C. C. 157. And it is to be
observed, that even when the first entry is a mere trespass, being as perjanua
aperta, if the thief afterwards breaks open any inner room, he will be guilty of
burglary, I Hale, 553; and this may be done by a servant who sleeps in an
adjacent room, unlatching his master's door, and entering his apartment, with
intent to kill him, 1 Hale, 544. But Lord Hale doubts whether a guest at an
inn is guilty of burglary by rising in the night, opening his own door, and steal
ing goods from other rooms, 1 Hale, 554. And it seems certain that breaking
open a chest or trunk, is not in itself burglarious, Fost. 108, 9 (B); and, ac
cording to the better opinion, the same principle applies to cupboards, presses,
and other fixtures, which, though attached to the freehold, are intended only
the better to supply the place of moveable depositories, Fost. 109.
It was anciently doubted whether the breaking might not be subsequent to
the entry ; as if the prisoner being in the house, without violence should break

it, in order to escape with his "booty, 1 Hale, 554. But this difficulty is re [*1108)
moved by 12 Ann. c. 7, which, after reciting that doubts have been entertain
ed on the subject, declares and enacts, “that if any person shall enter into
the mansion or dwelling-house of another, by day or by night, without break
ing the same, with an intent to commit felony, or being in such house shall

commit any felony, and shall in the night time break the same house to get
out of the same, such person is, and shall be adjudged to be guilty of burgla
ry, and shall be ousted of the benefit of clergy, in the same manner as if such
person had broken and entered the same house in the night time with an intent
to commit felony there” (C).
An entry is requisite as well as a breaking (D): for if a house be broken
open, and the owner, through the fear occasioned by the circumstance, throw
out his money, the burglary will not be completed, 1 Hale, 555; but the in
(A) [Cutting and tearing down a netting of twine, which is nailed to the top, bottom and sides of a
glass window, so as to cover it, and entering the house through such window, though it was not shut,
constitute a sufficient breach and entry. Commonwealth v. Stephenson, 8 Pick. R. 354.]
(B)
v. Wilson, 1 Coxe R. 439.]
(C) [Unlocking and opening a hall door, and running away, is a sufficient breaking out of the house,
Rex r. Lawrence, 4 Carr. & Payne, 231. See Sand's case, 6 Rogers' Rec. 1.]
(D) [2 Russell, 10, et seq., Roscoe's Dig. Cr. Ev. 259–262.]
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orresce- troduction of a part of the body will suffice, Fost. 108. Thus, if the prisoner
breaks open a shop window, and with his hand takes out goods, the offence is
complete, Fost. 107. Russ. & Ry. C. C. 499. S. P. Introducing the hand
between the glass of an outer window and the inner shutter is sufficient entry
to constitute burglary, Russ. & Ry. C. C. 341. Even the introduction of a
hook, with intent to steal, may amount to burglary, 3 Inst. 64. And where
several having broken open a house, and attempting to enter, are opposed by
the owner, and in making a pass at him the hand of one of the party is within
the threshold, he will be guilty of burglary, 1 Hale, 553. If, however, an in
strument has been thrust into the window, not for the purpose of taking out
property, but only calculated to form the aperture, this will not be regarded as
an entry, 1 Leach, 406. It may be doubtful whether shooting through a win
dow is sufficient by the entry of the shot discharged; but it seems the better
opinion that it is; as, in this case, a felony by killing is as much attempted,
as, in the introduction of an instrument, a felony by stealing is attempted, I
Hale, 555. Hawk. b. 1. c. 38. s. 7. 4 Campb.220. 1 Stark. 48.
What inten
tion neces
sary to con
stitute of.
fence.

[*1109]

4thly. What intention is necessary to constitute burglary (A). No break
ing and entering, though both nocturnal and violent, will be esteemed burglary
unless the party intended, at the time, to commit a felony, 2 Leach, 717.
For if the intent were only to commit a trespass, though it is possible death
might ensue, it is not burglary; as the felonious intention at the time of the
breaking is necessary to constitute the offence, 3 Inst. 65. *l Hale, 561.
Thus if a servant entrusted by his master to sell goods, receives money to his
use, conceals it in the house instead of paying it over, and, after his dis
missal, breaks the house and steals it, the entry is not burglarious, because

there was no felony in the original taking, 1 Show. 53. And even where pri
soners were proved to have broken open a house in the night time to recover
teas seized for want of a legal permit, for the use of the person from whom
they were taken, an indictment for burglary with intent to steal, was holden
not to be supported, 2 East P. C. 510. But had they been charged with
breaking the house for the purpose of feloniously rescuing goods seized under
19 Geo. 2. c. 34, it seems that they might have been convicted; for the intent
to commit an offence made felony by statute, seems on the same level with the

design to perpetrate an offence at common law; because all the properties of
a felony at common law are given to an offence when created by statute,
Hawk. b. 1. c. 38. S. 38.

4 Bla. Com. 228.

—º--

Irnicr

Peculiar exactness as to time is required in an indictment for burglary.

It

rarent.

Time.

is not only necessary to state a day and year, but also an hour about which the
offence was committed; in order that it may appear to the court to be at a

time when there could be no day-light remaining, Waddington's case, Burn, J.
Burglary, ante, vol. i. 219. If this be wanting, the defendant can only be
convicted of a simple larceny, id. ibid. But it is not necessary that the evi
(A) [See Roscoe's Dig. Cr. Ev. 279, et seq.; 2 Stark. Ev. (new ed.) 198; 2 Russell, 33, et seq.]
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dence should correspond with the allegation either as to the day or hour, so Orrance.
that it shows the offence to have been committed in the time of darkness, 2

Hale, 179, ante, vol. i. 219. Both breaking and entering must be charged to
have taken place in the night, or there is no charge of burglary, 1 Hale, 549.
The offence must, in general, be laid to be committed in a dwelling-house; Place.
and, therefore, if it be stated as in a house merely, the proceedings will be de
fective, 1 Hale, 550.

But where a church is broken, it seems more proper,

instead of terming it the mansion-house of God, according to the fanciful in
terpretation of Lord Coke, to describe it as the parish church of the parish to
which it belongs, according to the truth, which will suffice, 9 Hale, 556. ante,
949, and ante, vol. i. 214. When, however, the place belongs to a private

individual, "though it is an outhouse which adjoins the mansion, it must either [*11 10]
be laid in the dwelling-house generally, or in a stable, &c. part of the dwel
ling-house, either of which methods may be adopted, I Leach, 144. 2 East
P. C. 512, 13 (A).
The name of the owner of the house must next be stated with such cer-

tainty to a common intent, as is, in general, necessary, in the description of
the party who has sustained the injury, see ante, vol. i. 215, 16, 17. It be
comes, therefore, necessary to inquire who is, for this purpose, to be regarded
as the owner; for an error on this subject will vitiate the proceedings.

And, from the variety of cases it appears, that this point is not governed by
the mere occupancy or possession. If servants or agents reside, in that ca
pacity, in the place broken, it cannot be laid as theirs. Even in a case
where a farmer was the proprietor of a range of buildings, and suffered his

servant to reside in a cottage, while he occupied the principal mansion, though
the former received less wages on the ground of his being permitted to reside
in the cottage, it was holden that the property ought to be laid in the master,
because the circumstances did not amount to a letting, but only a permission
of residence, 2 Leach, 1018, 16 East, 33. Lit. Rep. 139. So if the ser

vant of a banker, is suffered to sleep in a room over the shop, though his
salary is diminished on that account, and he has a separate outer door leading
to his apartment, the house must be laid to be the house of the master, even
though he never sleep there, because there was no actual demise to the ser
vant, 2 Leach, 1015. 2 Taun. 339. Russ. & Ry. C. C. 185, S. C. and
when a servant has part of a house for his own occupation, and the rest is
reserved by the proprietor for other purposes, the part reserved cannot be

deemed part of the servant's dwelling-house, and it will be the same if any
other person has part of the house, and the rest is reserved, Russ. & Ry. C.
C. 115; and, on the other hand, if a servant lives in a house of his master

at a yearly rent, the house cannot be described as the master's house, though
it is on the premises where the master's business is carried on, and although
the servant has it because of his service, 1 Ry. & Moody C. C. 7.

If the

(A) [In an indictment for burglary the word “mansion-house,” is a good description of the premises,
Commonwealth v. Pennock, 3 Serg. & Rawle, 199.]
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owner of a cottage lets one of his workmen, with his family, live in the cot
tage free of rent and taxes, and he live there principally, if not wholly, for his
[*1111] own benefit, it may be described as the *workman's dwelling-house, Russ. &
Ry. C. C. 525; and though a servant live rent free for the purpose of his
service in a house provided for that purpose, yet if he has the exclusive pos
session and it is not parcel of any of the premises which his master occupies,
it may be described as the house of the servant; especially if the house be
longs not to his master, but to some person paramount to his master, as in the
case of the toll-collector's house occupied by the servant of the lessee of the
tolls, for the purpose of collecting the tolls, 1 Ry. & Moody C. C. 42. If
the chamber of a guest at an inn is forced open and his goods stolen, the bur
glary must be laid in the dwelling-house of the landlord, 2 East P. C. 502.
So where part of a family reside in a dwelling-house, it must be laid as the
mansion of the principal. For even when a married woman lives separate
from her husband, and the wife alone has taken a lease of the premises, they
must be described as his dwelling; though, of course, it would be otherwise
in a case where the law would adjudge it to be the sole property of the woman,
and she enjoys exclusive possession, Kel. 43. 11 East, 301. The house of
a husband in which he allowed his wife to live separate from him, was held
properly described as the house of the husband, though the wife lived there in
adultery with another man who paid the house-keeping expenses, and though
the husband suspected a criminal intercourse between his wife and the other
man when he allowed her to live separate, Russ. & Ry. C. C. 517; and
where a married woman lived apart from her husband upon an income arising
from property vested in trustees for her separate use, it was held that a house
which she had hired to live in was properly described as her husband's dwel
ling-house, though she paid the rent out of her separate property, and the hus
band had never been in it, Russ. & Ry. C. C. 491. A house in part of which
a man lives, and other parts of which he lets to lodgers, may be described as

his house, though he has taken the benefit of the Insolvent Debtors' Act and
executed an assignment including the house, if the assignee has not taken
possession; at least, no objection can be made if, in other counts, it is stated
as the house of the assignee, and, in others, of the lodgers, in whose room
the offence was committed, 1 Ry. & Moody C. C. 30.

In the case of persons employed by the crown or public companies, the
same rule prevails. If burglary is committed in the invalid office at Chelsea
[*1112] —-in Somerset house—in Whitehall—in any of the public offices or royal pala
ces—the mansion "must be laid as the king's, 1 Leach, 324, and in notis. .
The same principle applies to corporations; for if a burglary be laid to be
in the dwelling-house of one of the officers belonging to the African Company,
it has been held bad, although a corporation cannot be resident, 1 Leach, 324,
in notis.

But see now the late act, 1 Geo. 4. c. 102, infra.

But it has been

holden, that if the agent of a trading company resides in the house of his em
ployers in town, it may properly be laid as his dwelling, 2 Leach, 930. So a
city hall may be described as the residence of the clerk to the company to
whom it belongs, id, ibid. in notis. The ground for these two last decisions is
stated to be, that the punishment of burglary was intended to protect the actual
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occupant from the terror of disturbance during the hours of darkness and re
pose, but it would be absurd to suppose that that terror which is of the essence
of the crime, could, from a breaking and entry in one place, produce an effect
in another, 2 Leach, 931.

To remedy the difficulty experienced in describing the ownership, where
the dwelling belongs to numerous partners or adventurers in an unincorporated
company, by the 1 Geo. 4. c. 102, after reciting the 56 Geo. 3. c. 78, it is
enacted, that the house may be described as the property of any one of the

partners, company, or adventurers in any concern, without naming the other

partners, company, or adventurers.
In many cases, a difficulty arises from the circumstance of the same edifice
being inhabited by distinct families. In some cases, it is clear that the por
tions form distinct dwellings. Thus chambers in inns of court are all consid
ered in law as separate habitations, and have incident to them the privileges
of individual dwellings, 1 Hale, 556. And if, by an actual severance, all in
ternal communication is cut off, the partitions become distinct dwellings; so
that if one house is divided to accommodate the families of two partners, though
the rent andtaxes of the whole are paid out of one common fund, each part
will be regarded as a mansion, 1 Leach, 537. 2 East P. C. 504; and see
Salk. 532. If two or more rent of the owner, different parts of the same
house, so as to have amongst them the whole house, and the owner does not
reserve or occupy any part, the separate part of each may be described as the
dwelling-house of each, 1 Ry. & Moo. C. C. 23. But if a house is let to A.,
and a warehouse under the same roof, *and with an internal communication [*1113 J

to the house, to A. and B. ; the warehouse, in an indictment for burglary,
cannot be described as the dwelling-house of A., Russ. & Ry. C. C. 244. It
seems formerly to have been thought, that a lodger taking an apartment for a
certain time had such an interest in it, that in case it were broken, it might be
laid as his dwelling, 1 Hale, 556. Hawk. b. 1. c. 38. s. 13, 14. But now
it seems to be settled, that if the proprietor resides in the house, the property
must be laid in him, Kel. 84. 4 Bla. Com. 225. Unless, indeed, there be
“a severance between the apartments he lets and those in which he resides,
and distinct entrances to both of them.

If, on the other hand, the landlord

does not live in the house, but either lets a part or the whole of it to lodgers,

each room occupied by an individual is regarded as his mansion, 1 Leach, 89,
237, 437.

2 East P. C. 505.

Nor will it alter the case, if he has retained a

part of the premises for his own use, so long as he does not make it his abode,

1 Leach, 89. If, however, a part of the house be severed by lease, the pro
perty must be laid not in the lessor but the lessee; and if no one sleeps in it
after the severance, it will not be the subject of burglary, 1 Hale, 557, 8.
Kel. 83, 4.

The proper person being thus ascertained, it must be accurately stated in
the proceedings; for any material variance in the evidence, from the statement,
will be fatal, 1 Leach, 252. 2 Leach, 774. 2 East P. C. 514.

Thus,

where a person was indicted for burglary in the house of Sarah Lunns, and her

offences to REAL property. [Chap. XVI.
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*****, name appeared to be London, she was acquitted of the capital part of the
charge, 1 Leach, 253, in notis ; and though it is said to be doubtful whether

the leaving a blank for the surname would not be vicious, 1 Hale, 558. Moore,
466, there can be but little doubt that at the present day such an omission
would be material.
Description
of offence.

The words “broke and entered” must both be inserted ; as we have seen
that both of them are essential to constitute the offence, 1 Hale, 550. The

word burglariously, is necessary, 4 Co. 39, 40; and “feloniously” is also
requisite as in other felonies.
The charge is not complete without an averment of a felonious intention, or

[*1114 ) the actual commission of a substantive felony, 1 Hale, 559. 2 *Leach, 717.
We have seen an intent to commit a trespass is not sufficient, even though a
felony might be its probable consequence, 1 Hale, 561. 3 Inst. 65. And the
intent must be correctly stated; for if it be charged that the defendant intended
to commit one species of felony, and it is proved that he designed another, the
indictment will be vicious, l Hale, 561. Thus, if an actual larceny is
averred, and it is proved that the theft was not complete, the defendants must
be acquitted, 2 Leach, 708. Nor can a previous stealing in the same house
be connected with a subsequent breaking, so as to support this charge, id. ibid.
On the other hand, if a felony has been actually committed, an averment of

the intent to commit it will suffice, I Hale, 560. Where any doubt exists as
to what specific felony was designed, the intention should be laid differently
in distinct counts, in order to correspond with the evidence; and though it
was once objected that this course would perplex the prisoner in his defence,
it has expressly been holden proper, 2 East P. C. 515. When the indictment
states a burglarious entry, and an actual felony afterwards, it contains two
charges which may be severed by the verdict—the burglary and the felony;
and, if the former should not be proved, the defendant might yet be found
guilty of the latter, I Hale, 559. But, on such an indictment, if the stealing
itself were left unproved, and the burglarious entry with intent to steal were
shown, the defendant must be entirely acquitted; because the actual felony
being done away, no other intent, independent from it, appears on the record,
2 Leach, 708. Lord Hale, therefore, advises that the indictment should charge

a burglarious entry with intent to steal; and then an actual burglarious steal
ing (q), as if no intent had been previously alleged; on which, if the theft be
unsupported, the defendant may still be convicted on his evil intention, 1 Hale,
560; and see form, Cro. C. C. 7th edit. 233. 8th edit. 87. Post, 1115. 2
East P. C. 513 to 520. He thinks also, that the same indictment may charge
a burglarious entry with intent to steal—an actual stealing—and a capital felo

ny within 5 & 6 Ed. 6. c. 9, for stealing in a dwelling-house to the value of for
ty shillings, the owner or some of his family being therein, whether waking or
sleeping, 1 Hale, 560. So that the defendant may be convicted of burglary

with actual stealing—of burglary with intent to steal—of capital felony under
[*1115] the "statute—or of a simple larceny, according to the evidence. Such an
(q) See form, post.
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indictment does not need the conclusion, “contrary to the form of the statute;”

as the three capital offences are not created, but only deprived of clergy by
legislative provision. If the defendant be acquitted of the burglary, on the
ground that it was not complete, an indictment for a misdemeanor in attempt
ing it may be preferred against him, I Leach, 406.
Plea.—If the defendants are indicted for burglary and an actual stealing,
and, on the trial, a mere attempt to steal is proved in evidence, on which

Plea.

ground they are acquitted, they may be indicted again, and the plea of autrefois
acquit will not avail them, 2 Leach, 716.

For though the breaking and en

tering the house are alike essential to both species of this offence, they are not
sufficient to fix the guilt on the prisoner; so that, in their essence, the charges
are entirely distinct ; the evidence which supports one will not sustain the
other; and therefore an acquittal of one will not bar a prosecution for the
other. For the general principle applicable to this case is, that unless the
first indictment can be supported by proof of the facts contained in the sec
ond, the plea will be of no avail. 2 Leach, 720.
WERDIcT.

Verdict.—We have seen, that, where a larceny, either simple or made capital,

by statute, is charged together with a burglary, the defendant may be convicted
of the less aggravated offence, and acquitted of the higher (A). And, if con
victed of stealing in a dwelling-house to the value of forty shillings, he will be

excluded from clergy,though that offence is not stated distinctly and separately
in any count of the proceedings against him, I Leach, 88.

In this case, the

proper way to take the verdict is, “not guilty of the breaking and entering the
dwelling-house in the night, but guilty of stealing, &c. [the articles in ques

tion] from the dwelling-house,” 1 Leach, 88. 2 East P. C. 518, though it
seems that an entry “not guilty of the burglary, but guilty of stealing above
the value of forty shillings in the dwelling-house,” is sufficient to warrant
sentence of death on the convict, 2 East P. C. 518. It has been decided,
however, that where several are joined in the same indictment for burglary
and felony, they cannot, on the same evidence, be found guilty in different
degrees, since that circumstance would show that they ought never to have
been "joined in the same proceedings, 2 Harg. St. Tr. 526. 1 Sid. 171.
[*11161
Punishment.—Burglary was a felony by the common law, 3 Inst. 63. Clergy was taken away from those who were guilty of it by Ed. 6. c. 12. s. 10,
when any person was within the house and put in fear. By the 18 Eliz. c.
6, all persons guilty of burglary, found guilty generally, outlawed, or confess
ing, were excluded from clergy. And the 3 W. & M. c. 9. s. 2, extended
this regulation to persons standing mute, challenging peremptorily more than
twenty, and refusing to answer directly, as well as all accessaries before the
fact. The 5 Ann. c. 31. s. 5, excluded from clergy all accessaries after the
fact, who should knowingly receive the principal felon. So that, at the pre
sent day, all principals and accessaries in burglary are liable to capital punish
ment, by whatever mode they may be convicted.
(A) [State v. Grishan, 1 Hayw. R. 12; Morris v. State, 1 Blackſord R. 37.]
Wol. III.
67

.*
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Rewards.-The 5 Ann. c. 31. s. 1, which gave a reward of £40 to the
party apprehending a burglar, and prosecuting him to conviction, is repealed
by the 58 Geo. 3. c. 70; but by the 2d section of the statute of Ann. the per
sonal representative of a person killed in endeavoring to apprehend any bur
glar or house breaker is entitled to £40; and by sect. 4, felons discovering
two or more burglars, so that they be convicted, are entitled to a pardon. By
the 10 & 11 W. 3. c. 23, a certificate or Tyburn ticket is to be given to the
party apprehending, &c. the offender, thereby exempting him from all parochi
al offices; by 58 Geo. 3. c. 70. s. 2, such ticket is not transferable. By 24
Hen. 8. c. 36, there shall be no forfeiture of lands or goods, for killing any
person that attempts to commit a burglary.

...'...a As a means of preventing burglary and house-breaking, it is enacted, by
...so stat. 5 Geo. 4. c. 83. s. 4, “that every person having in his or her custody
instru-

or possession, any picklock key, crow, jack, bit or other implement, with an

j" intent feloniously to break and enter into any dwelling-house, ware-house,
sion.

coach-house, stable or out-building, or being armed with any gun, pistol,
hanger, cutlass, bludgeon, or other offensive weapon, or having upon him or
her any instrument, with intent to commit any felonious act, every such person
being found in or upon any dwelling-house, coach-house, stable, or out-house,

[*1117 J or in "any inclosed yard, garden, or area, for any unlawful purpose, shall be
deemed a rogue and vagabond within the true intent and meaning of this act;
and it shall be lawful for any justice of the peace to commit such offender,
being thereof convicted before him by the confession of such offender, or by
the evidence on oath of one or more credible witnesses, to the house of cor

rection, there to be kept to hard labor for any time not exceeding three calen
dar months; and every such picklock key, crow, jack, bit, and other imple
ment, and every such gun, pistol, hanger, cutlass, bludgeon, or other offensive
weapon, and every such instrument as aforesaid, shall, by the conviction of the
offender, become forfeited to the king.
——sº

INDICTMENTS FOR BURGLARY.

[Commencement as ante, vol. ii. 1, 2, 3..] That A. B. late of, &c. On,

º burgla. &c. (s), about the hour of one in the night of the same day, (t) with force and
ry, laying an

intent tº "arms, at the parish of

(u) aforesaid, in the county aforesaid, the dwelling

steal as
rel

****
(r).

-

-

-

-

(r) See a similar precedent, Burn, J. Burglary. it was committed, though it, toºk place after mid
Cro. C. C. 7th edit. 233. 8th edit. 87. Stark. night : but a variance in the day is not material,
436, and other forms, 1 Leach, 37, 38. 2 Leach, ante, 1.109. Ante, vol. i. 219.
708. This is the form recommended by Ld. Hale,
(t) It is necessary to state an hour, but nºt to
in order to convict the defendant, in case it should prove it with exactness, ante, 1109. Burn, J. Bur
appear that the felony was not complete, of a bur- glary. Ante, vol. i. 219. It is usual to state the
glary with intent to steal, and in case the aggrava- i. to have been in the night of the preceding

tion of burglary should be disproved, of the simple day, though the offence were committed after mid
felony, 1 Hale, 560. Ante, 1114.
(s). It is advisable to lay the offence to have been night.
(u) The name of the parish is material, and a
committed, on the day préceding the nighton which variance would be fatal, ante, 1109.
-

-

-
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house (w) of A. I. (2) there situate, feloniously (y) and burglariously (z) did

*break (a) and enter, (b) with intent the goods and chattels of the said A. I. (c)
in the said dwelling-house then and there being, then and there feloniously
and burglariously to steal, take and carry away, (d) and then and there, with
force and arms, one silver tankard of the value of £5, [here set out the articles

stolen, as in larceny, of the goods and chattels of the said A. I., in the same
dwelling-house then and there being found, then and there feloniously and bur.
glariously did steal, take, and carry away, against the peace of our said lord
the king, his crown and dignity (e).
That J. V. late of, &c. and J. A. late of, &c. on, &c. about the hour of six

For a bur

lary with

in the night of the same day, with force and arms, at, &c. aforesaid, the dwell
ing-house of M. N. spinster, and A. N. spinster, there situate, feloniously and

intent to

steal (f).

burglariously did break and enter, with intent the goods and chattels of the
said M. N. and A. N., in the said dwelling-house then and there being found,
then and there feloniously and burglariously to steal, take, and carry away,
against the peace, &c.
-

That M. W. late of, &c. on, &c. about the hour of one in the night of the Against
the princi
same day, with force and arms, at, &c. aforesaid, a certain chapel there situ pal, and ac
cessaries
ate called Magdalen College Chapel (h), feloniously and burglariously did before the
for
break and enter, and one pair of silver candlesticks gilt with gold, of the value fact,
stealing
of seven pounds, one pair of metal candlesticks gilt with gold, of the value of plate from
the chapel
three pounds, and one communion silver dish gilt with gold, of the value of belonging
Magda
fifteen pounds, of the goods and chattels of the president and scholars of St. to
len College,
Oxford
(g).
Mary Magdalen College, in the university of Oxford, in the said chapel then
and there being found, feloniously and burglariously did steal, take, and carry
away, against the peace, &c. And the jurors, &c. do *further present, that [*1119 J
T. G. late of, &c. and W. M. late of, &c. before the committing of the said
felony and burglary, in manner and form aforesaid, to wit, on the said, &c.
with force and arms, at, &c. aforesaid, did feloniously and maliciously incite,
move, procure, aid, and abet, counsel, hire, and command the said M. W. to

do and commit the said felony and burglary in manner and form aforesaid,
against the form, &c. and against the peace, &c. And the jurors, &c. do
further present, that the said M. W. on the said, &c. with force and arms, at,
&c. aforesaid, one pair of silver candlesticks gilt with gold, of the value of
seven pounds, one pair of metal candlesticks gilt with gold, of the value of
three pounds, and one communion silver dish gilt with gold, of the value of
(w) The term dwelling must be added; house
(e) The indictment need not conclude contra
alºne would be insufficient, l Hale, 550. Ante, formam, because the offence existed at common
1309, as to this description.

(r) As to the description of the owner, see ante,
1110 to 1113.

law, though clergy is taken away by statute, ante,
1 l 15.

(f) This was the second indictment in the case

(y 2). These words are material, 4 Co. 39, 40. of Vandercomb and Abbott, and that on which they
Ante, 1113

were convicted, 2 Leach, 712.
(a 8). These words are essential, 1 Hale, 550.
(g) This precedent is taken from Cro. C. C. 87.
ro. C
#.
Ante, 1113.
(c) The ownership of the goods must be correct
(h) It may be laid so, without saying dwelling
house, ante, 1109.
ly stated, as in larceny, ante, 948.
(i) See precedent, ante, 987 a. for stealing from
(d) As to the statement of the intent, see ante,
1113, 14.
a church ; and the notes, ante, 941 a.

Second

count, for

a'sacrilege
(i).
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fifteen pounds, of the goods and chattels of the said president and scholars of
St. Mary Magdalen College aforesaid, in the same chapel of the same college
then and there being found, then and there feloniously and sacrilegiously did
steal, take, and carry away, against the form, &c. and against the peace, &c.
[Third count stating the burglary as before, but omitting the parish, and stat
ing it to be in Magdalen College, in the city of Oxford. Fourth count,
for the burglary, stating the place “at Magdalen College, in the University
of Oxford, in the county aforesaid, in a certain chapel there situate, called
Magdalen College chapel.”]

****
Somerset. That A. B. late of, &c. on, &c. about the hour of twelve in the
ry with
º º night of the same day, with force and arms, at, &c. aforesaid, the dwelling
an actual house of one C. D. there situate, feloniously and burglariously did break and
steal, an

-

-

-

-

º enter, with intent the goods and chattels of the said C. D. in the said dwel

**.

ling-house then and there being, then and there feloniously and burglariously
house (k), to steal, take, and carry away, and then and there, with force and arms, one
silver watch, of the value of forty shillings, of the goods and chattels of the
said C. D. in the same dwelling-house then and there being found, then and
[*1120l there feloniously and burglariously did steal, take, and carry "away, against
the peace of our said lord the king, his crown and dignity.
on 12 Ann.

That A. B. late of, &c. on, &c. about the hour of three in the night of the
aforesaid, being in the dwelling-house of C, D, esquire,
there situate, one silk purse, of the value of sixpence, and forty pounds in
hºuse (1). monies numbered, of the goods, chattels, and monies of the said C. D., in the
said dwelling-house then and there being, with force and arms, feloniously did
steal, take, and carry away; and that the said A. B. being so as aforesaid in
the said dwelling-house, and having committed the felony aforesaid, in manner
and form aforesaid, he the said A. B. afterwards, to wit, on the same day and
year aforesaid, about the hour of three in the night of the same day, with force
and arms, at, &c. aforesaid, the same dwelling-house of the said C. D. then
and there feloniously and burglariously did break to get out of the same, and
then and there feloniously did break and get out of the same, against the form
of the statute, &c. and against the peace, &c. [Add a count upon the same

tºº." same day, at, &c.

º:

statute, for stealing in a dwelling-house, above the value of 40s. ante, 990, 1.]
Indictment
burg!

That A. B. late of, &c. on, &c. at, &c. aforesaid, about the hour of twelve
-

-

-

-

tº: * in the night of the same day, with force and arms, at, &c. aforesaid, the dwell
breaking in ;
with intent, ing-house

*

-

-

of one C. D. there situate, feloniously and burglariously did break
-

-

#. #". and enter, with intent the goods and chattels of the said C. D., in the said
...
dwelling-house then and there being, then and there feloniously and burglari
break
** ously to steal, take, and carry away; and then and there, with force and arms,
elony cer

-

-

-

-

-

one diamond necklace, of the value of forty pounds, of the goods and chattels
of the said C. D., in the same dwelling-house then and there being found, then
(k) This is the form recommended by Lord Hale, 560 and general note, ante, 1101 to 1109.
(l) From Cro. C. C. Sth ed. 87. Cro. C.
forty shillings, and simple larceny, on either of 27; see ante, 1107, 8.
which the prisoner may be convicted under it, I
Hale, to include burglary, stealing to the value of

A
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and there feloniously and burglariously did steal, take, and carry away; and º º:
so then and there being in the said dwelling-house, and having committed the 12 Ann. s.
said felony as aforesaid, did then and there, against the form of the statute in 1. c. 7 (m).
such case made and provided, feloniously and burglariously break the said
dwelling-house, to get out of the same, and then and there *feloniously and [*1121 }
burglariously did break and get out of the same, against the form of the stat
ute in such case made and provided, and against the peace, &c.
-Q-

OFFENCE OF ARSON (n).
PRELiMINARY

NOTES.

The offence of arson, the name of which is derived from the Latin ardeo, Orrence.

is defined at common law, to be the voluntary and malicious burning of the
house or barn of another, 3 Inst. 66.

1 Leach, 245.

To constitute this fel

ony therefore, there must be a burning—it must be wilful, and dictated by mal
ice—the place consumed must be a house or barn, and must be in another's
possession. We will consider these points in the order in which they arise,
stating, at the same time, the alterations made by statute.

I. There must be an actual burning, 3 Inst. 66. For if fire be thrown in-There must
to a house, in order to consume it, and no part of it is injured, the offence is tiºn
no felony, I Hale, 568, and on this ground it was held that if a person set fire
to paper, in order to burn down a mill, which is not affected by the flames, he
cannot be convicted of arson, 1 Leach, 49. But it is not necessary that the

entire building should be set on fire, or that any part of it should be entirely
consumed; for if once a part of it is on fire, though it should go out without any
effort to extinguish it, the crime will be complete, 3 Inst. 66. Hawk. b. 1. c.
34. s. 4. 2 East P. C. 1020 (A). And the attempt to commit arson is a mis

demeanor at common law, and as such, may be punished with severe penalties,
1 Wils. 139 (B).
*II. It must be wilful and malicious, 1 Hale, 569 (C). The accidental burn- *1122)
ing, therefore, of another's property, though it occur in doing an unlawful act, as The burnin;
shooting at poultry or game, is not arson, 1 Hale, 569. 2 East P. C. 1019. *...*
The term malice, however, in this case as in many others, does not merely im- licious.
ply a design to injure the party who is eventually the sufferer, but an evil and
mischievous intention, however general, producing damage to individuals.
For it is laid down, that if a man has a design to burn one house, and by acci
(m) See another form, 2 Stra. 438.

Burn, J. Burning.

Williams, J. Dick, J. Arson.

(n). As to this offence, &c.; in general, see 3 Inst. As to the demolition of houses under the riot act,
66, 67. 1 Hale, 566 to 574. Hawk, b. 1. c. 39. see ante, 435, 6, 7, and 4 Burr. 2073.
Com. Dig. Arson. 2 East P. C. 1012 to 1035.
(A) [People v. Rose Butler, 16 Johns. R.203; Commonwealth v. Van Shaack, 16 Mass. 105. See
Ball's case, 2 Rogers' Rec. 85.
(B) [Orr's case, 5 Rogers' Roc. 181.]
(C) [See People v. Cotteral, 18 Johns. R. 115, 120
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dent the flames destroy another, instead of that against which his contrivance
was directed, he will be guilty of maliciously burning the latter, 1 Hale, 569.
Hawk. b. 1. c. 39. s. 5. The maxim malitia supplet a tatem applies to this
as well as to other cases; for Lord Hale gives an instance of a youth of ten
der age being convicted before himself, and executed for this offence, on cir
cumstances affording strong evidence of a mischievous discretion, 1 Hale,
569, 570. And the intent to injure may be always inferred from the wrongful
act of setting fire, for a man must be supposed to intend the necessary conse
quences of his own act, Russ. & Ry. C. C. 207 (A). It is not necessary to
constitute an offence under the Black Act, 9 Geo. 1. c. 22, for setting fire to a
hay-stack, that the prisoner should have malice or spite to the owner of the
stack, Russ. & Ry. C. C. 26.
Although the burning houses through carelessness, is not, at common law, re
garded as criminal, the 14 Geo. 3. c. 78. s. 84, subjects any servant negligent
ly setting fire to a house or out-house, on conviction before two justices, to
forfeit one hundred pounds, or to be imprisoned for eighteen months in the
house of correction.

What may

III. What shall be deemed the subject of arson. According to Lord Coke,
the definition of arson includes not only the mansion itself, but “the outset
also, as barn, stable, cow-house, sheep-house, dairy-house, mill-house, and the
like parcel of the mansion-house,” 3 Inst. 67. A barn full of corn was also
at common law the subject of arson, 3 Inst. 67. And by 43 Eliz. c. 13. s. 2,
“it is felony without benefit of clergy, wilfully, and of malice, to burn, or cause
to be burned, or aid, procure, or consent to the burning of any barn, or stack
of corn or grain, within Cumberland, Northumberland, Westmoreland, or Dur
[*1123] ham.” The 22 and 23 Car. 2. c. 7, enacts, that “Where any person shall
in the night time, maliciously, unlawfully, and willingly burn or cause to be
burned or destroyed, any rick or stacks of corn, hay, or grain, barns, or other
houses or buildings, or kilns of any person whatsoever,” the offence shall be
felony; but corruption of blood is saved, s. 3, and death may be commuted
by transportation for seven years, at the option of the party convicted, s. 4.
Among the provisions of 9 Geo. 1. c. 22, it is made a capital offence to set
fire to any house, barn, or out-house, or to any hovel, cock, mow, or stack of
corn, straw, hay, or wood; and the rescue of any one in lawful custody on
such a charge, or procuring, by gift or promise of reward, any one to join in
such illegal acts, are, as in the other cases within that statute, made offences
of the same degree. This act, however, is said to have been introductory of

be the sub

ject of ar
son.

no new law, to leave the common law as it was before, and only to remove

doubts which had been entertained respecting the exclusion of the principal
from clergy, see 1 Leach, 219, and in notis. It does not remove the necessi
ty for malice and design; for though the words “wilful and malicious” are not
expressly used, they enter as much as ever into the essence of the offence, 2
Bla. Rep. 843. Under this act, as at common law, a building must be so
connected with the mansion in evidence, as to be shown to belong to it, 3
(A) [Rex v, Cooper, 5 Carr. & Payne, 535.]
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East, 460. The setting fire to a parcel of corn is not felony; it must be a OFFENCE.
“cock, mow, or stack.” And, if otherwise charged in a commitment, the de
fendant will be bailed on habeas corpus, I Leach, 484. It has been holden,
that a mill cannot be considered as an out-house within its meaning, 3 East,
457. 1 Leach, 49. 2 East P. C. 1020. But by 9 Geo. 3. c. 29, it is ex

pressly made capital, wilfully or maliciously to burn or set fire to any descrip
tion of mill.

A stable with a room over it, connected with the principal man

sion by fences, is an out-house, and may be so described, though for some
purposes it is part of the dwelling, 2 East P. C. 1021. So is a building with
in the curtilage (as a school room), Russ. & Ry. C. C. 295 (A). 1 Burn, J.
24th edit. 520, S. C. And a common gaol is within the 9 Geo. 1. c. 22 (B),
especially if a house adjoins, for the residence of the keeper, 1 Leach, 69. 2

Bla. Rep. 682. 2 East P. C. 1020. By 10 Geo. 2. c. 32. s. 6. if any
person shall wilfully and maliciously set on fire any mine, pit, or delph of coal,
or cannel coal (which offence, by s. 4. of the act, is incorporated with the of.

fences in the Black Act), he shall be guilty of felony without benefit of clergy.
As to burning, &c. king's ships and stores, &c. see *12 Geo. 3. c. 24; as to [*1124 J
the burning or injuring, &c. other ships, see the 43 Geo. 3. c. 113. s. 2, and
33 Geo. 3. c. 67. ss. 5, 6.

IV. As to whose house should be burnt to constitute offence. At common As to whose
law, the house must belong to another person (C), sed vide Cald. 397, 402; should be
burnt to
and this refers not to legal title or entire interest, but to the lawful possession constitute
which confers a property while it exists. Thus it has been held that arson offence.
cannot be committed by setting fire to premises which a man enjoys under a
lease for years, Cro. Car. 376, or as tenant under an agreement for a lease, 1
Leach, 220, or even as tenant from year to year, l Leach, 240. And it has
been holden, that a tenant in possession of a copyhold messuage, is not guilty
of arson in burning it, though it has been surrendered to the use of the mort
gagee; nor does the circumstance of the premises being insured make any
difference, I Leach, 318. But where the defendant is only entitled to dower,
Ouse

out of the dwelling-house which is let to other persons, if she burns it through
malice she will be guilty of arson, Fost. 113. And a pauper suffered by the
overseers of a parish to reside in a house for which he pays no rent, may be

guilty of this offence in burning it, notwithstanding his possession, 1 Leach,
246, in notis. Mr. Justice Foster, indeed, was of opinion, that a person hav
ing but a temporary interest in premises, would commit felony in setting them
on fire, Fost. 116, though we have seen that this doctrine is contradicted by
subsequent decisions. To set fire to a man's own house, so as to create
danger to others, was, however, always a misdemeanor, punishable with fine,
imprisonment, and pillory, Cro. Car. 377. At length, in consequence of the
(A) [Jones v. Hungerford, 4 Gill. & Johns. 402; State v. O'Brien, 2 Root's R. 516
Wallace v.
Younge, 5 Monr. 156. X A barn not connected with the mansion house, but standing alone several
rods distant therefrom, is an “out-house” within the act concerning “crimes and punishments” in
Connecticut.

State v. Brooks, 4 Conn. R. 446.

See Houghton's case, 5 Carr. & Payne, 555.] { State

v. Stewart, 6 Conn, 47. X.
º [And comes within the meaning of the word house. Stevens v. Commonwealth, 4 Leigh, 683;
People v. Cotteral, 18 Johns. R. 115; People v. Wan Blarcum, 2 Johns. R. 105; Commonwealth v.
Posey, 4 Call. 109.]
(C) [Simply to burn one's own store is not unlawful. Bloss v. Tobey, 2 Pick. R. 320.]
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general adoption of insurances against fire, and the temptation offered to per
sons to burn their own houses, in order to defraud the insurers, the 43 Geo.
3. c. 58, made it felony, without benefit of clergy, “wilfully, maliciously,
and unlawfully to set fire to any house, barn, granery, hop-oast, malt-house,
stable, coach-house, outhouse, mill, warehouse, or shop, whether they shall
then be in the possession of the person or persons so setting fire to the same,
or in the possession of any other person, or persons, or body corporate, with
intent thereby to injure or defraud his majesty, or any of his majesty's sub
jects, or any body corporate, or to counsel, aid, or abet another in such of
fence.” This act extends to cases which were before punishable by the 9
Geo. 3. c. 29, and is not restricted to cases which were before not felonies

[*1125] without clergy, Russ. & Ry. C. C. 207. 1 Burn, J. *24th edit. 521. S. C.
The 52 Geo. 3. c. 130, makes it capital, wilfully or maliciously to burn or
set fire to any buildings, erections, or engines, used or employed in the carry
ing on or conducting of any trade or manufactory, or any branch or depart
ment of any trade or manufactory of goods, wares, or merchandize of any
kind or description whatsoever, or in which any goods, wares, or merchandize
shall be warehoused or deposited.” Besides these provisions, the 12 Geo.
3. c. 24, enacts, “That if any person shall, either within this realm, or in any
of the islands, countries, forts, or places thereunto belonging, wilfully and
maliciously set on fire or burn, or otherwise destroy, or cause to be set on fire
or burnt, or otherwise destroyed, or aid, procure, abet, or assist in the setting
on fire or burning, or otherwise destroying any of his majesty's ships or ves
sels of war, whether the said ships or vessels of war, be on float, or building,
or begun to be built in any of his majesty's dock yards, or building or re
pairing by contract in any private yards for the use of his majesty, or any

of his majesty's arsenals, magazines, dock-yards, rope-yards, victualling
offices, or any of the buildings erected therein, or belonging thereto; or any

timber or materials there placed for building, repairing, or fitting out of ships
or vessels; or any of his majesty's military, naval, or victualling stores,
or other ammunition of war, or any place or places where any such mili
tary, naval, or victualling stores, or other ammunition of war is, are, or shall
be kept, placed, or deposited (A), he shall be guilty of felony without benefit
of clergy. And by s. 2. of the same act, the venue may be laid in any coun
ty within the realm.

Process.—By the statute 3 Edw. 1. c. 15, persons taken into custody for
house-breaking, feloniously done, are not bailable by justices of the peace, 2
Inst. 189.

INDict
nient.

Indictment.—The venue, under 9 Geo. 1. c. 22, may be laid in any county,
s. 14. At common law, and in cases within other acts, the venue is gene
rally local.

At common law, the terms voluntarily (B), (or wilfully,) and maliciously
are requisite. And, although the 9 Geo. 1. c. 22, does not contain these
(A) [For the law of the United States on this head, see stat. 1825, c. 276. § 1. (8 U. States
1999, Story's ed.)]

(B) [See Rex v. Reader, 4 Carr. & Payne, 245.]

laws,
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words in the clause applicable to burning, it is necessary that they should be Orfe Ner.
inserted, 2 East P. C. 1021. There is no occasion to call the place a dwel
ling-house, as in *case of burglary; the term “house” alone will suffice, 1
Hale, 567 (A). And although the premises set on fire form part of the man
sion, being within the curtilage, it will be no variance to charge them as an
out-house in general forms, 2 East P. C. 1033. Neither is it necessary to
describe the kind of building intended, but it is sufficient to state it according
to the language used in the act on which the indictinent is founded, id. ibid.
And if the proceedings being framed according to the words of 22 & 23 Car.
2. c. 7, aver the fact to have been committed in the night time, and it is proved
to have been done in the day, this allegation may be rejected as immaterial,
and the proceedings held good under 9 Geo. 1. c. 22, which does away all
distinctions as to the time in which the offence is committed, 2 East P. C.
1021. And although it is necessary in all cases to charge malice, it is laid
down, that if the prisoner intended to burn one house, and actually destroyed
another, the indictment may state generally, that the actual burning was ma
licious, 1 Hale, 569, and see ante, 1125. It is not necessary to aver in an
indictment on the 9 Geo. I. c. 22, that the stack was set on fire, and was

thereby burnt, Russ. & Ry. C. C. 26.
The name of the owner of the house must be stated, as in case of burgla
ry, 2 East P. C. 1034, and see ante, 1110 to 1113, (though if he cannot be
ascertained, it may be alleged as the house of a person unknown, from analo
gy to the cases of larceny and murder, ante, 733, and 948, 9.) It is there
fore necessary to determine the party to whom the premises belong (B).
This, however, is not so difficult an investigation as in the case of a burgla
rious entry, for it may be inferred from the cases deciding, that a party cannot,
at common law, be guilty of arson, by setting fire to houses in which he has
an interest, what possession is sufficient in the party charged as the owner.
When any doubt is entertained on this part of the subject, the difficulty may
be obviated by the insertion of several counts to correspond with the evi
dence.

Evidence (C).-It was holden by six judges against five, that on the trial
of an indictment on 43 Geo. 3. c. 58, laying the intention to defraud the in

Evinrnce,

surers, an unstamped policy of insurance cannot be given in evidence, 2
Leach, 1007. I Taunt. 95. Russ. & Ry. C. C. 138. S. C. Sed vide ante,
1036, where this subject is investigated at large.

* Punishment.—Arson was a felony at common law, 3 Inst. 66. The S ...]
UN isH
Hen. 6. c. 6, made it high treason under some peculiar circumstances of º
public hostility, but that statute was repealed by 1 Edw. 6. c. 12. When
the 1 Edw. 6, c. 12. s. 10, took away clergy from several other offences, it
was entirely silent on the subject of arson. And although by 23 Hen. 8. c.

ſº

(A)
v. Posey, 4 Call. 109.]
(B) [If it be in fact the dwelling-house, the court will not inquire into the tenure or interest of the
occupant.

-

People r. Van Barcum, 2 Johns. R. 105.]

(C) [See Roscoe's Dig. Cr. Ev. 199 et seq.; 2 Stark. Ev. (new cd.) 36: 2 Russell, 406 )
VoI, III.
68
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1, and 25 Hen. 8. c. 3, clergy had been taken away from it, the last-mentioned
statute of Edward restored it, when it directed that all cases of felony not
specially provided for within it, should still receive that benefit as at the com
mencement of the reign of Henry the Eighth. Some writers, however, have
thought that the statutes thus repealed, were revived by 5 & 6 Edw.6. c. 10,

the wording of which seems to be ambiguous, 11 Co. 29. At length, the 4
& 5 P. & M. c. 4, ousted accessaries before the fact, of clergy, in the case
of arson, among several other offences. After this, it was holden that princi
pals, in wilful burning, were deprived of clergy, but much doubt was enter
tained whether on the ground of the supposed revival of the statute of Hen

ry the Eighth, or an implication from the 4 & 5 P. & M. by which accessa
ries before the fact were excluded.

See Fost. 333 to 336.

These doubts

gave occasion to the clause in 9 Geo. 1. c. 22, already stated; and which,
as it takes away clergy in general, renders all further discussion of the sub

ject needless. We have also seen how that provision has been extended by
43 Geo. 3. c. 58, and 52 Geo. 3. c. 130, which make the setting fire to all
the premises which they enumerate, capital,
--> -
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For setting

That J. M. late of, &c. not having the fear of God before his eyes, but

jº,

being moved and seduced by the instigation of the devil (p), on, &c. with
house (o), force and arms, at, &c. aforesaid, a certain house (q) of one W. C. (r) there
situate, feloniously, wilfully, and maliciously did set fire to, and the same house
then and there, by such firing as aforesaid, feloniously, wilfully, and ma

liciously did burn and consume, against the peace, &c. [Second count on 9
Geo. 1. c. 22 as in the next precedent.]
*

[*1128 1

Pºgº.
lº
ully burn
ing the

tºº.

On 9 Geo.

his

*That W. G. late of, &c. not having, &c. but being moved and seduced,
&c. after the first day of June in the year of our Lord one thousand seven hun
dred and twenty-three, to wit, on, &c. about the hour of two in the night ofthe
same day, with force and arms, at, &c. aforesaid, a certain house of one G. S.
there situate, feloniously, voluntarily, and maliciously did set fire to, and the
same house then and there by such firing as aforesaid, feloniously, voluntarily,
and maliciously (t) did burn and consume, against the form of the statute, &c.
and against the peace, &c.
That A. B. late of, &c. on, &c. at, &c. aforesaid, a certain stack of hay

(w) of and belonging to one J. P. feloniously, unlawfully, wilfully and ma

fire to a

stack of hay (o) See other precedents, 4 Wentw. 20. Stark.
(w).

439.

(p) These words are not material.

(q) It is not necessary to say “dwelling-house,”
1 Hale, 567.

míð
Af * description of the owner, see ante,
0 to 1113.

(s) See a similar precedent, Cro., C. C. §2.
(t) These words must be inserted here, although
the statute does not contain them;
w) See a similar form, Stark.444.

-

--

w) If described as a parcel of hay, the indict
ment would be defective, l Leach, 484.
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liciously did set fire to (r), against the form of the statute, &c, and against
the peace, &c.

-

That W. C. late of, &c. being an evil-disposed person, and not regarding Qººl.
the laws of this realm, nor fearing the pains and penalties therein contained,on, ...t
&c. about the hour of twelve in the night of the same day, with force and confinement
arms, at, &c. aforesaid, a certain building there situate and being called the *

Hole, (the same then and there being the prison of the borough of K. in the .
county aforesaid) then and there unlawfully, wickedly, wilfully, maliciously, and Fº
injuriously did set fire to, and the same building called the Hole did by such *::::::.
firing then and there burn, consume, and destroy, to the evil example, &c.
and against the form of the statute, &c. and against the peace, &c. And the Second
jurors, &c. do further present, that the said W. C. on the said, &c. about §:
the hour of twelve in the night of the same day, with force and arms, at, &c. º:
aforesaid, a certain building there situate and being, called the Hole, then and as a prison.
there unlawfully, wickedly, wilfully, maliciously, and injuriously did set fire to,
and the same building called the Hole, then and there unlawfully, wickedly,

and injuriously, did, by such firing, &c. burn, "consume, and destroy, to the [*1129]
evil example, &c. in contempt, &c. against the form of the statute, &c. and
against the peace, &c.

That A. B. late of, &c. being an evil-disposed person, and not regarding Qº
the laws and statutes of this realm, nor the pains and penalties therein con-loniously
tained, after the first day of June, in the year of our Lord one thousand seven º

hundred and twenty-three, to wit, on, &c. with force and arms, at, &c. afore-º."
oney to

º: #.

said, did feloniously and maliciously procure C. D. by promise of money, to wit,
of the sum of twenty shillings, to join him the said A. B. unlawfully, felonious- suºkoſhay.

ly, and maliciously, in setting fire to a certain stack of hay belonging to E.
F. in the farm yard of him the said E. F., situate, lying, and being in the said,
&c. against the form of the statute, &c. in contempt of, &c. to the evil exam
ple, &c. and against the peace, & c.

That J. S. late of, &c. together with divers other ill-disposed persons, ...,
!". º:
&c. with force and arms, at, &c. did feloniously, wilfully, and unlawfully set º:
fire to and burn a certain cotton mill, warehouse, and shop, situate at, &c. mill (*).

whose names are to the said jurors at present unknown, heretofore, to wit, on,

aforesaid, and then being in the possession of one T. W. and one J. D.,
with intent thereby to injure the said T. W., and J. D., they the said T. W.
and J. D. at the time of the committing the felony as aforesaid, being liege
subjects of our said lord the king, against the form of the statute, &c. and
against the peace, &c. And the jurors, &c. do further present, that the said
J. S., &c. and the other ill-disposed persons, whose names are to the said
jurors unknown, afterwards, to wit, on the same day and year aforesaid, with
force and arms, at, &c, aforesaid, did feloniously, wilfully, maliciously, and un
(r) This is sufficient under the act, without al

leging that the property is burded or consumed.

(z) See this precedent, Stark. 442.

It was ob

jected that a cotton mill was not within the meaning

(y), See another precedent, 2 Stark. 422, and 1 of the act; but this point was decided against the
Leach, 69, where a prison was holden to be a house defendant.
within the statute.
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lawfully set fire to and burn a certain mill, to wit, a cotton mill, situate at, &c.
aforesaid, and then being in the possession of the said T. W. [Third count
charges the prisoner with setting fire to a certain warehouse, &c. Fourth
count with setting fire to a certain shop, &c. J
For a mis
demeanor

That A. B. late of, &c. unlawfully and maliciously, devising and intending

at common

to set on fire, and burn a certain house belonging to him the said A. B., sit
ting fire to uate in the parish aforesaid, in the county "aforesaid, on, &c. with force and
a floor in
the defen
arms, at, &c. aforesaid, unlawfully, wickedly, and maliciously did set fire to
dant’s own
house, con a certain part of the wooden floor of and belonging to the said house, which
tiguous to said wooden ſloor, was then and there placed on the ground floor of the said
others, to
house, which said house was then and there contiguous and near to certain
the public
alarm and
dwelling-houses
of and belonging to divers of the liege subjects of our said
danger (a).
[*1130) lord the king, situate in the parish aforesaid, in the county aforesaid, with a
wicked intention, by means of such setting fire to the said part of the said
wooden floor of and belonging to the said house of the said A. B., then and
there unlawfully, wilfully, and maliciously to set on fire and burn the said
house of the said A. B., to the great damage, danger, terror, and affright
ment of all the liege subjects of our said lord the king, near the house of the
said A. B. then and there inhabiting and dwelling, in contempt of our said
lord the king and his laws, to the evil example, &c. and against the peace,
&e. [Second count for an attempt to burn generally, as third count of the
next precedent.]
law, in set

Third count,
for attempt
ing to set
fire to three
other rooms.

For a mis
demeanor
at connnnon

law against
s lodger
for setting
fire to part
of the
wainscot of
one of her
rooms with
intent to
burn the
rooms she

And the jurors, &c. do further present that the said E. W. on the said, &c.
with force and arms, at, &c, aſoresaid, unlawfully, wickedly, and maliciously
did attempt then and there to set fire to, burn, and consume certain rooms, to
wit, three rooms of and belonging to the dwelling-house of the said E. D.,
situate in a certain street called Great Bath Street, in the parish aforesaid, in
the county aſoresaid, and which said last-mentioned rooms, then and there
were in the occupation of her the said E. W. the said last-mentioned dwell
ling-house, there being contiguous and adjoining to certain other dwelling
houses of and belonging to divers of the liege subjects of our said lord the
king, to the great danger, &c. [as before.]
That E. W. late of, &c. on, &c. with force and arms, at, &c. aforesaid,
unlawfully, wilfully, and maliciously did set fire to part of the wainscot of

and belonging to a certain room, then being in the occupation of her the said
E. W. and then being parcel of the dwelling-house of E. D. situate in a
street called Great Bath Street, in the parish aforesaid, in the county afore
said, and which said dwelling-house there, was contiguous and adjoining to
certain other dwelling-houses, of and belonging to "divers of the liege sub

jects of our said lord the king, with a wicked intention, by means thereof

then and there, unlawfully, wilfully, and maliciously to burn and consume the
said room, and two other rooms, then and there being in the occupation of her
[*1131 | the said E. W. and which said last-mentioned rooms, then were also parcel

occupied
b
(b).

(a) See other precedents, 4 Wentw. 58. 21, and
sce ante, 1121.

(b) Sce a similar precedent, 4 Wentw. 58.
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of the said dwelling-house of him the said E. D. to the great damage of the
said E. D., to the great danger, terror, and affrightment of all the liege sub
jects of our said lord the king, near the said dwelling-house of the said E. D.
then and there inhabiting and dwelling, in contempt, &c. and against the
peace, &c. And the jurors, &c. further present, that the said E. W. on the second
said, &c. with force and arms, at, &c. aforesaid, unlawfully, wilfully, wicked- *.
ly, and maliciously, did set fire to a certain quantity of gunpowder, to wit, ºw
one ounce of gunpowder, then lately before put by her the said E. W. into a bl
cºmbusti
-

-

-

-

-

-

-

er an

-

certain wooden trunk, among divers combustible materials then being in the ...". A
said trunk and which said trunk then was placed in a certain room there, called ..".
the dining room, then and there being in the occupation of her the said E. W., defendant.
and which said room called the dining room, then was parcel of the said dwel
ling-house of him the said E. D., situate in a certain street called Great
Bath Street, in the parish aforesaid, in the county aforesaid, and which said
dwelling-house, then was contiguous and adjoining to certain other dwelling
houses, thereof, and belonging to divers of the liege subjects of our said lord
the king, with a wicked intention by means thereof, then and there unlaw
fully, wilfully, and maliciously to set on fire and burn the said room called
the dining room, so then being in the occupation of her the said E. W., to
the great damage, &c. [as before.]
That J. S. late of, &c. being a person of a wicked disposition and unlaw-Against a
fully and maliciously devising, contriving, and intending to feloniously set fire Fºr
to and burn and consume a certain house of one J. R. there situate, of which

º

said
house possessed,
he the saidforJ.aS.term
wasofthen,
wit,and
on yet
the to
daycome
and and
yearunexpired,
hereafter i.
to burn
his
mentioned,
yearstothen
house
on, &c. with force and arms, at, &c. aforesaid, a certain lighted wax candle
which he the said J. S. had then lately before set fire to and lighted, did unlaw
fully, wickedly, and maliciously fix and put in a certain closet, under and
adjoining certain wooden stairs, called the kitchen stairs, in the aforesaid
house of the said J. R. which said house then was and now is situate and

being in a certain neighborhood and street there, called New Bond Street
and contiguous and adjoining to certain dwelling-houses there, of and be

longing to divers of the liege subjects of our said lord the king, and that he
the said J. S. did then and there unlawfully, wickedly, and maliciously put
and place about, unto and against the said lighted candle so fixed and put by
him the said J. S. in the said closet as aforesaid, divers matches and small
pieces of wood and other combustible materials, with a wicked and malicious

intention, by means thereof then and there feloniously to set fire to the afore
said house of the aforesaid J. R., and to burn and consume the same, to the
great damage of the said J. R., to the great danger, terror, and affrightment of
all the liege subjects of our said lord the king near the said house then and

there inhabiting and dwelling, and against the peace, &c. And the jurors, second
&c. do further present, that the said J. S. being such person as aforesaid, af. “
terwards, to wit, on, &c. with force and arms, at, &c. aforesaid, a certain wax

candle which he the said J. S. had then lately before set fire to and lighted,
(c) See a precedent, Stark. 442.
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did unlawfully, wickedly, and maliciously fix and put up in a certain closet
under and adjoining to certain wooden stairs called the kitchen stairs, in the
dwelling-house of him the said J. S. there situate, which said dwelling-house
then was and now is situate and being in a certain neighborhood and street
there, called New Bond Street, and contiguous and adjoining to certain dwel
ling houses then and there belonging to divers of the liege subjects of our said
lord the king, and that the said J. S. did then and there unlawfully, wickedly,
and maliciously put and place about, unto, and against the said last-mentioned
lighted candle so fixed and put by him the said J. S. in the said last-mentioned
closet as aforesaid, divers matches and small pieces of wood and other com
bustible materials, with a wicked and malicious intention, by means thereof
then and there feloniously to set fire to the aforesaid dwelling-house of him
the said J. S. and to burn and consume the same, to the great danger, terror,
and affrightment of all the liege subjects of our said lord the king, near the
said dwelling-house of him the said J. S. then and there inhabiting and dwel
Third count. ling, and against the peace, &c.
Certain matches and small pieces of wood
then and there being in a certain other house of the said J. R. there situate,
to wit, under certain wooden stairs in the same house, did unlawfully, wicked
ly, and maliciously set fire to the said last-mentioned house then and now
being, and situate, &c. in a certain neighborhood and street there, called New
Bond Street, and contiguous and adjoining to certain dwelling-houses there, of
and belonging to divers of the liege subjects of our said lord the king, with a
wicked and malicious intention, by means thereof then and there feloniously to
set fire to the aforesaid last-mentioned house of the said J. R. and to the dan

Fourth
count.

Fiſth count.

ger, terror, and affrightment of all the liege subjects of our lord the king, near
the said last-mentioned house then and there inhabiting and dwelling, against
the peace, &c. Certain matches and small pieces of wood then and there
being in the dwelling-house of him the said J. S., to wit, under certain wooden
stairs in the said dwelling-house, did unlawfully, wickedly, and maliciously set
fire to the said last-mentioned dwelling-house then and now being situate, &c.

[as in the last.] A certain other house of the said J. R. there situate, and
also situate and being in a certain neighborhood and street there, called New
Bond Street, and contiguous and adjoining to certain dwelling-houses there,

Sixth count.

of and belonging to divers of the liege subjects of our said lord the king, did
unlawfully, wickedly, and maliciously attempt then and there feloniously to set
fire to, and burn and consume, to the great danger, &c. [as before.] A cer
tain other dwelling-house of him the said J. S. there situate, and also situate
and being in a certain neighborhood and street there, called New Bond Street,
and contiguous and adjoining to certain dwelling-houses there, of and belong
ing to divers liege subjects of our said lord the king, did unlawfully, wickedly,
and maliciously attempt then and there feloniously to set fire to and burn
and consume, to the great danger, terror, and affrightment of all the liege
subjects of our said lord the king, near the last-mentioned dwelling-house of
him the said J. S. then and there inhabiting and dwelling, against the peace,
&c.

For felony,
on 43 Geo.
3. c. 58. s.

That E. G. late of, &c. on, &c. with force and arms, at, &c. aforesaid:
feloniously, wilfully, maliciously, and unlawfully did set fire to a certain house

-

*
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there situate, and then being in the possession of him the said E. G. with in- #fººting

tent thereby to injure and defraud “the London Insurance, of houses or house in the

goods from fire,” against the form of the statute, &c. and against the peace, ...&c. [Second count the same as the first, only stating the intent to be to injure *(*):
and defraud the corporation of the London Assurance of houses and goods from
fire, against the form, &c. and against the peace, &c. Third count the same,
only stating the intent to be to injure and defraud M. W., M. R., and C. H.
T., then being subjects of his majesty.

Fourth count the same, stating the

intent to be to injure one W. R., then being one of his majesty's subjects.]
That J. H. late of, &c. on, &c. with force and arms, at, &c. aforesaid,
twenty tons weight of hemp, of the value of one hundred pounds; ten cable

9. º:

ropes, each thereof being in length one hundred fathoms, and in circumference

king's stores

. C.

or

felony in set
ting fire to

the rope
three inches, and of the value of eighty pounds; and six tons weight of cord in
house, in the
age, of the value of two hundred pounds, the said hemp, cable ropes, and dock-yard of
cordage, then and there being naval stores of our said lord the king, and then *

placed and deposited in a certain building in the dock-yard of our said lord the
king there situate, called the rope-house, feloniously, wilfully, and maliciously
did set on fire and burn, against the form of the statute, &c. and against the

peace, &c. And the jurors, &c. do further present, that the said J. H. on the .
said, &c. with force and arms, at, &c. aforesaid, a certain building erected in setting:
the dock-yard of our said lord the king there situate, called the rope-house,

to buildings.

feloniously, wilfully, and maliciously did set on fire, and cause and procure to
be set on fire, against the form of the statute, &c. and against the peace, &c.
And the jurors, &c. do further present, that the said J. H. on the said, & c. Third count
setting
with force and arms, at, &c. aforesaid, a certain building of our said lord the for
fire to a
king there situate, in which great quantities of naval stores, that is to say, building of
the king,
twenty tons weight of hemp, ten cable ropes, and six tons weight of cord containing
naval
age, of our said lord the king, were then placed and deposited, feloniously, stores.
wilfully, and maliciously did set on fire, and cause and procure to be set on
fire, against the ſorm of the statute, &c, and against the peace, &c.
-->

*INDICTMENTS FOR MALICIOUS MISCHIEF, &e TO REAL [*1132]
PROPERTY.

That A. B. late of, &c. being an evil-disposed person, after the first day of on
9 Geo.
l. c. 22
-

June, in the year of our Lord one thousand seven hundred and twenty-three, #: *
to wit, on, &c. with force and arms, at, &c. aforesaid, the head and mound of ...'.
(d) See similar precedents, Cro. C. C.92. 2 fish-pond, whereby the fish shall be lost or destroy
or ſorcibly rescue any person being lawfully
dº This was the indictment against Hill, Stark. ed;
in custody for such an offence ; or by gift or prom
ise of money or other reward, procure any of the
Stark. 443.

head and
mound of a
fish-pond

!. the
fish were

(f) See similar precedents, Cro. C. C. 7th edit. king's subjects to join in such unlawful act ; he lost (f).
8th edit. 82. Stark. 551. This indictment shall be guilty of º without benefit of clergy.
is founded on the clause in 9 Geo. 1. c. 22, which But clergy is restored
4 Geo. 4. c. 54, and of

214.

{y

enacts, that if any person shall unlawfully and ma ſenders may be transported or imprisoned. By s.
liciously break down the head or mound of any 14, of the 9 Geo. 1. º: venue may be laid in any
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a certain fish-pond in a certain orchard belonging to J. D. esquire, there sit
uate and being, unlawfully, maliciously, and feloniously did break down,
whereby the fish in the same pond then and there being were lost and de
stroyed, to the great damage of the said J. D., against the form of the
statute, &c. to the evil example, &c. and against the peace, &c.
On 9 Geo.

l. c. 22, for
felony in
maliciously
cutting
down trees

growing for
ornament

(5).

That T. S. late of &c. after the first day of June, in the year of our Lord
one thousand seven hundred and twenty-three, to wit, on, &c. with force and
arms, at, &c. aforesaid, unlawfully, maliciously, and feloniously, did cut down
and destroy two elm trees in a certain avenue to the dwelling-house of one
W. S. there planted and then growing for ornament there, (he the said W. S.

then being the owner (h) of the said trees) to the great damage of the said W.
S., against the form of the statute, &c. and against the peace, &c.
On 22 Geo.
3. c. 40. s.
for forci

That H. S. late of, &c. and A. W. late of, &c. on, &c. with force and
arms, at, &c. aforesaid, the dwelling-house (or shop) of one J. D. there situ
bly cntering
a dwelling ate, then and there feloniously, and by force, did break and enter into, with
house Wi
intent feloniously, wilfully, and maliciously to cut and destroy a certain quan
intent to
cut serge in
the loom or

looms, and
for cutting

county, at the option of the party indicting. Un
der this act, the defendant must be actuated by
malice against the owner; for if the intent was to

and destroy steal the fish, the offence will not be capital, 2 East
ing the
same (i).

(h) The name of the owner is material, l Leach,
53

(i) See similar precedents, Cro. C. C. 7th edit.
692.

8 h edit. 438.

The indictment is ſounded on

Russ. the stat. 22 Geo. 3. c. 40. s. 2: but that act is
& Ry. C. C. 10, S. C. Id. 373; (but see Dawson's now repealed by the 4 Geo. 4. c. 46, the second
case, ante, 1087, 8.) Malice against a mere ser section of which it is enacted, that “if any person
vant or relative is not sufficient, Russ. & Ry. C. shall by day or by night, break into any house,
P. C. 1067, 1072, 1074.

1 Leach, 527, 539.

º

C. 490; and the malice must be direct to the own

shop, or building, or enter by force into any house,

er, 3 B. & C. 248. And it seems the act only ap
lies to cases of wanton and malicious mischief,
uss. & Ry. C. C. 10. 2 East P. C. 1067, 1072.
1 Leach, 527, 539, S. C.
(g) See similar precedents, Cro. C. C. 82.
Stark. 576; and see 3 B. & C. 249. This indict

shop, or building, with intent to cut, break, destroy,
or damage in the loom or frame, or on any machine
or engine, or on the rack or tenters, or in any stage,
process, or progress of manufacture, any wooden,
silk, linen, or cotton goods, or any goods of any one
or more of those materials mixed with each other,

ment is founded on the clause in the 9 Geo. l. c.

or mixed with any other material, or to cut, break,
destroy, or damage any other article of the woollen,
silk, linen, or cotton manufactures, in the loom or
ciously to cut down or otherwise destroy any trees frame,
or in any machine or engine, or on the rack
planted in any avenue, or growing in any garden,
orchard, or plantation, for ornament, shelter, or pro or tenters, or in any stage, process, or progress of

22, which makes it capital “unlawfully and mali

fit.” See |. 6 Geo. 3. c. 36, and 6 Geo. 3. c. 48, manufacture, or to cut, break, destroy or damage
respecting the destroying or stealing trees without any warp or shute of woollen, silk, linen, ºr cotton,

malice, ante, 926. Larceny. Dwarf apple and

or of any one or more of those materia's mixed

ear trees, bearing fruit, are trees within the act, with each other, or mixed with any other material,

uss. & Ry. C. C. 373. "

or any frame-work-knitted piece, stocking, hose, or

The cutting down a tree is sufficient to bring lace, or to burn, break, cut, destroy, or damage
the case within the act, though the tree is not any loom, frame, machine, engine, rack, tºol,

thereby totally destroyed, Russ. & Ry. C. C. 373. tackle, utensil, instrument, or implement, whether
The act must be done from malice against the fixed or moveable, prepared for or employed in
owner, id. and 2 East P. C. 1067, 1072. 1 Leach, carding, spinning, throwing, weaving, fulling,

527. 539. Russ. & Ry. C. C. 10, S.C.; not against shaving, or otherwise manufacturing or preparing
a mere servant or relative, Russ. & Ry. C. C. any such goods or articles, or shall wilfully and
490; and it seems the act only applies to cases of maliciously, and without law ul authority, cut,
wanton and malicious mischief, Russ. & Ry. C. C. break, destroy, or damage any such woollen, silk,
490. Clergy is restored, and offenders may be linen, cotton, or mixed goods or articles in the
transported or imprisoned, see 4 Geo. 4. c. 54. loom or frame, or on any machine or engine, or
Ante, 1132.
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count,
tity of woollen serge in a certain loom used in the making thereof, [or, “to First
for breaking,
cut, destroy, and break divers, to wit, two looms then and there employed in the «c. with it.
tent to cut,
making of woollen goods,”] belonging to him the said J. D. in the same dwel &c.
ling-house then and there being, against the form of the statute, &c. and Second
against the peace, &c. And the jurors, &c. do further present, that the said count ſor
cut
H. S. and the said A. W. afterwards, to wit, on the said, &c. with force and actual
ti
ng, omit

arms, at, &c. aforesaid, twenty yards of woollen serge of the value of four ti ng the
breaking.
pounds, of the goods and chattels of the said J. D. in a certain loom used in

the making of woollen serge belonging to him the said J. D. in the house of
him the said J. D. then and there being, then and there feloniously, wilfully,
and maliciously did cut and destroy, (they the said H. S. and A. W. then not
having nor either of them having the consent of the said J. D. the owner afore
said so to do) against the form of the statute, &c. and against the peace, &c.
That T. W. late of, &c. being an ill-designing and disorderly person, and 9. ºº::
. s. 32. s. 5,
not regarding the laws and statutes of this realm, nor the pains and penalties . going
armed with

therein contained, after the twenty-fourth day of June, which was in the year;re-arms,

of our Lord one thousand seven hundred and thirty-seven, to wit, on, &c. in the . º
Orest wit
ward of B. otherwise B. ward, being an extra-parochial place in the forest of intent to
al

Needwood, in the county of Stafford, he the said T. W. then and there being

kill deer,
and assault

armed with fire arms, and other offensive weapons, unlawfully did come, and .
eeper's
then and there in the said ward, being an extra-parochial place within the assistant
forest of N., in the said county of S. aforesaid, (the said forest then and long
before and still being the forest of our said sovereign lord the king, and also
a forest wherein fallow deer on the said, &c. and for the space of forty years
and more, then last past, have been usually kept, and still are usually kept,)
with an intent then and there unlawfully to kill and take away one fallow deer
of our said lord the king, then and there being in the said ward, without the
on the rack or tenters, or in any stage, process, or
progress of manufacture, or burn, break, cut, de
stroy, or damage any such loom, frame, machine,
engine, rack, tool, tackle, utensil, instrument, or im

except as to arms and disguises, by 16 Geo. 3. c. 30,

which punishes the attempt to take or destroy deer,
with a penalty of twenty pounds, the actual killing,

wounding, destroying, ºr taking deer, thirty pounds
plement as aforesaid, or counsel, procure, aid, or for every one respectively, and makes the second of
abet the commission of the said offences, or of any ſence a single felony, punishable with transportation
of them, every person so offending, being thereof
lawfully convicted, shall be guilty of felony, and
shall be liable, at the discretion of the court, to be
transported beyond the seas for life, or for any term
not less than seven years, or to be
only,
or to be imprisoned and kept to hard labor in the
common gaol or house of correction for any term
not exceeding seven years. As to the frame break

º

for fourteen years. Since this last provision, an oſ

fender was indicted on the black act, for the capital
offence, but it was holden, that the subsequent
statute inflicting a milder punishment effectually

though silently repealed the more severe, l Leach,
271. Where, however, as in this case, the offender
enters the forest armed, and assaults the keeper,
the 10 Geo. 2. is still in force, and the indictment
ing, &c. see ante, 1100. As to stealing woollens, should be framed as in the precedent given.
linens, &c. ante, 936, 7. The 52 Geo. 3. c. 130, precedent, ante, 975, on 9 Geo. 1; c. 22, ſor felony,
makes the destruction of buildings and engines for in appearing armed and disguised, &c. with paint
ed faces, and stealing deer in inclosed park ; see
trade, capital.
(k) This indictment is from 6 Wentw. 368. It is also precedent, ante, 975, on 42 Geo. 3. c. 107. s.
framed on the 10 Geo. 2. c. 82. s.9, which directs 4, for stealing deer in inclosed park; also a prece
the offence to be punished with transportation for dent, ante, 976, on 5 Geo. 3. c. 14, s. 1, for stealing
seven years. By 9 Geo. 1. c. 22, it was made a fish from a pond in a park; and precedent, post
capital felony. hº as the 10 Geo. 2 repealed the 1134, on 57 Geo. 3. c. 90, for being found at night
more severe law, so it was itself, in effect, repealed, in a close, armed to kill game, &c.
Wol. III.
69
-
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consent of our said lord the king, then and there being owner thereof, or of
the most noble T. W. Duke of Devonshire, then being ranger of the said
forest, or of the right honorable G. Lord Vane, then keeper of the said ward,
called B. ward, in the said forest, they, the said Duke and G. Lord Vane,
then and there being the persons chiefly entrusted with the custody of the
said deer within the said ward, or of any other person who then was chiefly
entrusted with the keeping of the said ward, or with the custody of the said
deer then being in the said ward, and being also then and there so armed
as aforesaid, did then and there unlawfully beat and wound the said E. P. in
the due execution of his said office, and then and there did other injuries to
the said E. P., to the great damage of the said E. P., in contempt, &c. to the
evil example, &c. against the form of the statute, &c. and against the peace,
&c. And the jurors, &c. that the said T. W. on, &c. aforesaid, at, &c.
aforesaid, being then and there armed with fire-arms and other offensive wea
pons, with force and arms, unlawfully did come into the chase of N., in a
certain part thereof, called the ward of B., alias B. ward, and the said ward
last mentioned then and there being an extra-parochial place within the said
chase, and the said chase then and there being the chase of our said lord the
king, and a place wherein deer were usually kept, with an intent then and
there unlawfully to kill and take away one fallow deer, then and there being in
the said last-mentioned ward, and being also then and there so armed as afore
said, did then and there, with force and arms, unlawfully make an assault and
affray upon the said E. P. then and there being one of the assistants of the said
Lord W. then and there being the keeper of the said last-mentioned ward,
where deer then were usually kept, then and there being in the said last-men

Second

count, for
the assault
on the offi
Cer.

tioned ward, in the due execution of his the said E. P.'s office, and in the

peace of God and our said lord the king, and the said T. W., being also then

º

Third count.

and there so armed as aforesaid, did then and there unlawfully beat and wound
the said E. P. in the due execution of his said office, and then and there did
other injuries to the said E. P., to the great damage of the said E. P. in con
tempt, &c. to the evil example, &c. and against the form of the statute, &c.
and against the peace, &c. And the jurors, &c. do further present, that the
said T. W. on, &c. aforesaid, at, &c. aforesaid, being then and there armed
with fire-arms, unlawfully did come into a certain other ward of our said lord
the king, lying within and part of the said forest of our said lord the king,
called the forest, in which said last-mentioned ward and forest deer were then

usually kept, with an intent then and there unlawfully to kill and take away
one fallow deer, then and there being in the said last-mentioned ward and for
est, and did then and there unlawfully beat and wound the said E. P., then
and there being one of the assistants of the said Lord W., he the said Lord W.

then and there being the keeper of the said last-mentioned ward where deer
were usually kept, and then and there being in the said last-mentioned ward,
| *1134 | in the due execution of his "the said E.P.'s office, to the great damage, &c.
ourth
and against the peace, &c. And the jurors, &c. that the said T. W. on, &c.
Count,
aforesaid, at, &c. aforesaid, with force and arms, and armed with fire-arms

and other offensive weapons, unlawfully did come into the said forest of our
said lord the king, called the forest of N., in the said county of S., the same

then and there being an extra-parochial place, and a place where deer were
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then and there usually kept, with an intent then and there unlawfully to kill
and take away one fallow deer, then and there being in the said forest, and did
then and there unlawfully beat and wound the said E. P., then and there being
one of the assistants of the said Lord W., he the said Lord W. then and there

being one of the keepers of the said forest where deer then and there were
usually kept, and then and there being in the said forest, in the due execu
tion of his the said E. P.'s office, to the great damage, &c. and against the
peace, &c.
For a mis

The jurors, &c. present, that J. M. late of, &c. and J. E. late of, &c. after demeanor
57 Geo,
the passing of a certain act of Parliament, made and passed in the fifty-sev on
3. c. 90, for
entering
enth year of the reign of his late majesty king George the Third, and after the close
to
first day of October, in the second year of the reign of our sovereign lord take game
George the Fourth, by the grace of God, &c. and before the taking of the in at night (1).
quisition, to wit, on the fiſth day of December, in the said second year of the
reign of our sovereign lord the now king, at night, and between the hours of
six in the evening of the said fifth day of December, and seven in the morning
of the sixth day of December, in the same year, to wit, at the hour of one in the
night of the said fifth day of December, in the second year aforesaid, with force
and arms, at the parish aforesaid, in the county aforesaid, unlawfully did enter
into a certain close situate and being in the parish of &c. in the said county,
called or known by the name of, &c. with the intent illegally to destroy, take,
and kill game, and that the said J. M. and J. E. having so entered into the
said close, with the intent illegally to destroy, take, and kill game as aforesaid,
they the said J. M. and J. E. were then and there found at night, that is to
say, between the hours of six in the evening of the said fifth day of December,
and seven in the morning of the said sixth day of December after the said first
day of October, in the second year of the reign last aforesaid, that is to say, at
the said hour of one in the night of the said fifth day of December, in the sec
ond year aforesaid, in the said close, in the parish and county aforesaid, the

said J. M. being then and there armed with a bludgeon, and the said J. E.
being then and there armed with a gun, contrary to the form of the statute in
such case made and provided, and against the peace of our lord the now king,
his crown and dignity.
(1) By 3 Geo. 3. c. 90, “If any person having ment inflicted on persons guilty of a misdemeanor,
entered into any forest, chase, park, wood, planta and returning from transportation, is punishable
tion, close, or other open or inclosed ground, with with transportation for life.” By the 4 Geo. 4. c.
intent illegally to destroy, take, or kill game or 114 hard |. may be added to the punishment
o constitute an offence under
rabbits, or ... the intent to aid, abet, and assist of imprisonment.
any person illegally to destroy, take, or kill game this act, it is not necessary that the party should
or rabbits, shall be found at night, viz. between the have arms in actual possession at the time he is
hours of six in the ovening and seven in the morn discovered, Russ. & Ry. C. C. 386., 2 Burn, J.
ing, from the first day of October to the first day of 24th edit. 610. S. C. And if several persons are
February, between seven in the evening and five in out together, and any one of them is armed, the
the morning, from the first day of February to the offence is complete, Russ. & Ry. C. C. 386. 2
first day of April, and between nine in the evening Burn, J. 24th edit. 611. S. C. But iſ several are
together, and one has arms without the know
and four in the morning for the remain ler of the out
ear, armed with any gun, cross-bow, fire-arms, ledge of the others, the others cannot be convicted
ğ.
or any other offensive weapon, shall, be under the act, 2 Burn, J. 24th edit. 611.
transported for seven years or any other punish
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And the jurors aforesaid, &c. present, that the said J. M. and J. E. after
the passing the said act, and after the said first day of October in the second
year aforesaid, and before the taking this inquisition, to wit, on the fifth day of
December, [state entry into close, omitting name as before, till statement of de

fendant's intent, and then as follows] with the intent illegally to aid, abet, and
assist certain persons to the jurors aforesaid as yet unknown, illegally to de
stroy, take, and kill game, and that the said J. M. and J. E. having so enter
ed into the said close with the said intent illegally to aid, abet, and assist
the said persons so illegally to destroy, take, and kill game as aforesaid, they
the said J. M. and J. E. were then and there found, &c. [Conclude as before,
as in the first count.]
—“O-

*INDICTMENTS FOR FORCIBLE ENTRIES AND

[*1135)

DETAINERS (m). (A).
prel, IMINARY NOTes.

The offence.

Offence.—These offences consist in the violently taking or keeping posses
sion of houses, buildings, or lands, with menaces, force, and arms, without the
authority of law, 4 Bla, Com. 148. A forcible entry is when a person enters
into lands or tenements, manu forti; as if he brings unusual weapons—or
threatens violence—breaks open the door—or violently ejects the possessor,
Co. Lit. 257. Com. Dig. Forcible Entry, A. 2, 8 T. R. 357 (B). It is no
excuse that he enters to make a distress or to enforce a lawful claim, Com.

Dig. Forcible Entry, A. 2. 8 T. R. 361. See 7 J. B. Moore, 574. Nor
does it alter the case, that no one is within the house, or that possession was
ultimately obtained by entreaty, Id. ibid. If one person of the company uses
violence, all are alike guilty, Co. Lit. 2576. A forcible detainer is when a
man who has entered peaceably, maintains his possession by force; as if he
threatens to do bodily harm to any one who shall attempt to enter, uses a lar
ger quantity of arms than is usual for protection, or assembles a crowd of peo
ple to repel the approach of others, Com. Dig. Justice, B. 1 (C). It may be
committed by a lessee forcibly maintaining possession when his term is expired,

a mortgagor after forfeiture of the mortgage, the feoffee of a disseisor after en
try or claim of the party disseised, and a tenant when he forcibly resists a dis
tress for rent in arrear, Id. ibid. It is punished rather as a breach of the peace
than as an offence against the property of an individual. At all events, it is
(m) See, in general, Hawk. b. 1. c. 64. Com. Dig. Forcible Entry. Burn's Justice, Forcible En
try,

-

|. the American cases on this subject collected, 1 Russell, 283, Book ii, ch. 29 in the notes.]
(B) Pennsylvania v. Robinson, Addis. 14, 17; Commonwealth v. Dudley, 10 Mass. R. 403; Milner

(A)

v. McLean, 2 Carr. & Payne, 17. In order to constitute a forcible entry, the possession must not be
scrambling, but quiet, peaceable, and actual, and the entry must be accompanied by actual force and
intimidation. Commonwealth v. Keeper of Prison, 1 Ashmead R. 140; Bird v. Bird, 2 Root R. 411.]
(9) [Commonwealth v. Dudley, 10 Mass. R. 403. The same circumstances of violence and terror,
a forcible entry, will amount to a ſorcible detainer, id. People v. Rickert, 8 Cow
il tº. 226.

rººf”
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evident from the modern cases, that an actual breach and a violence must be

Orr EN E.

charged in the indictment, or the court will quash it upon motion, or the de
fendant may demur, 3 Burr. 1701, 1706, 1731. 8 T. R. 360. For no in
dictment will lie for a mere civil injury, however obnoxious the trespass, Id.
ibid (A). It is clear, however, that an indictment may be supported at com
mon law for a forcible entry, 8 T. R. 360. The 5 Rich. 2. c. 7, enacts,
“that none from henceforth make *any entry into any lands and tenements [*1136]
but in case where entry is given by the law; and in such case, not with strong
hand nor with multitude of people, but only in peaceable and easy manner.
And if any man from henceforth do to the contrary, and thereof be duly con
vict, he shall be punished by imprisonment of his body, and thereof ransomed
at the king's will.” This act, however, gave no new or speedy remedy. And
therefore, the 15 Rich. 2. c. 2, empowers any justice of the peace, on com

plaint made to him, to take sufficient power of the county and go to the place
where the force is made, and if he there find a party holding forcible posses
sion, he may send him to the next gaol, there to abide convict by the record of

the justice, till he makes fine and ransom to the king. This act being found
defective, the 8 Hen. 6. c. 9, extends it to a forcible detainer; gives justices
power to inquire of a forcible entry, though the violence is over before they
arrive; to reseize the lands and tenements, and restore possession of them to
the party ejected. It is, however, provided, that those who keep with force,

premises of which they or their ancestors have continued in possession
for three years or upwards, are not within the statute. And further to enforce
this proviso, the 31 Eliz. c. 11, declares and enacts, “that no restitution up

on any indictment of forcible entry, or holding with force be made to any per
son, if the person so indicted hath had the occupation, or been in quiet pos
session for the space of three whole years, together next before the day of such
indictment so found, and his estate therein not ended; which the party indict
ed may allege for stay of restitution, and restitution to stay till that be tried, if
the other will deny or traverse the same.” And by the 21 Jac. 1. c. 15, it is

provided, “that such judges, justices, or justice of the peace, as by reason of
act or acts of parliament then in force were authorized and enabled upon in
quiry to give restitution of possession unto tenants of any estate of freehold,
of their lands or tenements, which shall be entered upon by force, or from them
withholden by force, shall, by reason of that act, have the like and the same
authority and ability from thenceforth (upon indictment of such forcible entries

or forcibly withholding before them duly found,) to give like restitution of pos
session unto tenants for term of years, tenants by copy of court-roll, guardi
ans by knight's service, tenants by elegit, statute merchant, and staple of lands
or tenements by them so holden, which shall be entered upon by force, or hol

den from them by force.” The restitution of the land is, therefore, the prin
cipal reason for indicting.
Indictment.—In an indictment for a forcible entry, the place must be de

INDrcr
ment.

scribed in terms sufficiently certain (A). And, therefore, if it merely charges
(A) [See Respublica v. Dixon, 1 Smith's Laws, 3.]
(B) [Murphy v. Lucas, 2 Ohio R. 255 ; Moore v. Masie, 3 Littel. R. 297 : Clements v. Clinton,
Martin & Yerger (Tenn.) R. 198. See Deane v. Commonwealth, 3 Serg. & Rawle, 418; M'Nair v.
Rempublicam, 4 Yeates, 326.]
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****unt that the defendant forcibly entered a certain tenement, which may signify
any thing, which may be held, and even an incorporeal hereditament, it will
be defective, 1 Sess. Cas. 357. 1 East, 441. 2 Stra. 891. So, to allege
that the defendant entered two closes of meadow or pasture, a house, a rood
of land, or certain lands belonging to a house, is bad, for the same certain
ty is required as in a declaration in ejectment, Hawk. b. 1. c. 64. s. 37.

The indictment must also show what party had the possession of the pre

mises, 1 Sess. Cas. 359, and on the 8 Hen. 6, must state that the place
was the freehold of the party grieved; but it seems to be sufficient on the
statutes of Richard the Second, to show who had the possession, Hawk. b.
1. c. 64. s. 38. On the 8 Hen. 6, the allegation must be express, that the
place was the freehold of the party grieved, at the time the injury arose. Id.
ibid. And, as under this act it must be shown, that the party aggrieved was
seised of a freehold, in order to bring the case within it, so under 21 Jac. I.
c. 15, the indictment must allege such an estate in him as that statute re
quires; and therefore, to set forth, in general, that he was possessed, or
possessed for a certain term, without adding that it was for years, is not good,
ſor, in the first case, it may be supposed that he is merely a tenant at will,
and, in the second, that he is possessed of a term for life, in neither of which
cases will the statute of James apply, Hawk. b. 1. c. 64. s. 38. Cald.
415 (A). But an averment in the indictment, merely that the prosecutor
was “seised,” is sufficient to found an application for a writ of restitu
tion, and it need not be shown by the prosecutor that he still continues seised,

2 Chit. Rep. 314 (B). And an indictment at common law, stating that the
prosecutor was possessed, will suffice,8T. R. 360 (C). The indictment need
not state the offence to have been committed both manu forti and vi et ar
mis (D); but the former will suffice as it includes the latter, Cro. Eliz. 461.

It is the words, “with a strong hand,” that distinguish the indictable offence
from the civil trespass. At least a public breach of the peace must appear.
8.T. R. 361,2. If the word, “disseised,” is inserted, it is not also necessary

to use the terms expelled or unlawfully, for the last is superfluous, and the first
is implied in the word disseised, but unless the word disseised be used, the in
dictment at common law should contain the word “expelled,” 8 T. R. 357.

Cro. Jac. 32 (E). It appears also to be sufficient to allege that the defendant
on such a day entered and disseised the prosecutor, without adding the words
then and there to the disseisin, Cro. Jac. 41, 151. An indictment for a for
(A) [People v. Nelson, 13 Johns. R. 340.]

-

-

(B) [In an indictment for forcible entry at common law, it is not necessary to allege a seisin of the
locus in quo, Harding's case, 1 Greenl. R. 22.
(C) Forcible entry lies only for one who has had actual possession. Childless v. McGhee, 1 Minor,
131. In Alabama a tenant at will may maintain a writ of forcible entry and detainer. McDonald v.
º 1 Minor, 98. See People v. Van Nostrand, 9 Wendell, 50; People v. Reed, 11 wendell, 157.
he possession of a tenant at will is not the possession of the lessor, so as to enable him to maintain
-

-

forcible entry and detainer against a third person for expelling the tenant. Commonwealth v. Bigelow:
3 Pick. R. 31. See also Bennet v. Montgomery, 3 Halsted, 48. The question of title cannot be tried
in this action. People v. Godfrey, 1 Hall R. º: Dutton v. Tracy, 4 Conn. R. 79 ; People v. Leonard,

11 Johns. R. 504; Respublica v. Shryber, 1 Dall. 68; People v. Shotwell, 10 Johns. R. S04. But see
Bird v. Bird, 2 Root R. 411. See also Bliss v. Bange, 6 Conn. R. 78.]
(D) [But see Respublica v. Desore, 1 Yeates, 501.j
(E) [See Fitch v. Rempublicam, 3 Yeates, 49; S. C.4 Dall. 212.]
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cible detainer is good, without showing that the defendant's original entry was INDICT
peaceful, Cro. Jac. 19. But it seems clear that an entry must be shown, as
the act would not apply if the party had been always in possession, Hawk. b.
mirret

1. c. 64. s. 40.

It seems to have been left doubtful whether an indictment,

stating that the defendant entered and disseised, without saying whether the
entry was peaceble or violent, is good, Cro. Eliz. 915, though, on principle, it
appears to be defective, as charging no specific offence (A). And it is clear,
that repugnancy in stating the charge will vitiate; as if in an indictment on
8 Hen. 6, setting forth that the defendants peaceably entered, and then and

there, with force and arms disseised the prosecutor; or if it set forth a dis
seisin of land then and still being the freehold of the party grieved; for it ap
pears that he always remained in possession, in which case there can have been
no disseisin, Alleyn, 50. 2 Roll. Rep. 311. It is said that a forcible detainer
need not be laid as against the peace; but it is not usual to omit this allega
tion, Cro. Jac. 32. 151.
Plea.—A person indicted of a forcible entry may delay the award of execu

Plea.

tion by traversing the ſorce, or by plea of three years possession, 1 Ld. Raym.
440. When the proceedings are removed into the King's Bench by certiorari,
the defendant must plead instanter.
Evidence.—The party grieved is not a competent witness to support the

Evidence.

prosecution, 1 Ry. & Moo. N. P. C. 242. [Williams's case, 9 Barn. &
Cressw. 549 (B)].
Punishment. Award of restitution.—By the 5 Ric. 2. stat. 1. c. 8, all for
cible entries are punishable with imprisonment and ransom at the king's will. restitution.
If a forcible entry or detainer be made by three persons or more, it is also a
riot, and may be proceeded against as such, if no inquiry hath before been
made of the force, Dalt. c. 44. p. 99. In some cases a small fine may be
imposed, Cald. 415. As to the award of restitution, See Hawk. b. 1. c. 64.
s. 45 to 66 (C). If the defendant be unjustly put out of possession, the court

of King's Bench will make restitution of the lands, Cro. Jac. 151. Alleyn,
50 (D).
(A) [In a prosecution for forcible entry and detainder, the jury must find the force, or the verdict will
be bad. Bull c. Olcott, 2 Root R. 472.]
(B) [On the ground of his interest in the restitution. State v. Fellows, 2 Hayw. R. 340.]
(C) [It has been laid down as a general rule, that an indictment cannot warrant a restitution, unless

it find that the party was seised at the time. See People v. Wan Nostrand, 9 Wendell, 50; People v.
Reed, 11 Wendell, 158; Yeates v. Allison, 2 Dana (Ken.) R. 134; Mansfield v. Duval, 2 Bibb R. 582;
Taylor v. White, 1 Monroe (Ken.) R. 38; Smith v. Dedman, 4 Bibb R. 192.]
(D) [Commonwealth v. Bigelow, 3 Pick. 31; People v. Shaw, l Caines R. 125; People v. Shotwell,
10 Johns. R. 304.

But see Bird v. Bird, 2 Root, 411.

Under an indictment for forcible entry and detainer, the jury may find the defendant guilty of a forcible
detainer only. People v. Rickert, 8 Cowen, 226 : Proprietors v. Brown, 1 Harr. & M'Hen. 428. But
if one only is charged, the defendant cannot be found guilty of the other. Cammack v. Macey, 3 Mar.
297; Sinclair v. Sanders, 3 J. J. Marsh. 303.]
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INDICTMENTS FOR FORCIBLE ENTRIES AND DETAINER.
For a forci

ble entry
and detain
er at com

mon law

(n).

That A. B. late of, &c. and C. D. late of, &c. together with divers other
evil-disposed persons, and the disturbers of the peace of our said lord the
king, to the number of six and more, whose names to the jurors aforesaid are
as yet unknown, on, &c. with force and arms, and with a strong hand (o), un
lawfully, violently, forcibly, and injuriously did enter into, &c. [state the pre
mises according to the fact] (p), then and there being in the peaceable pos
session of one E. F. (q), and situate and being in the parish aforesaid, in the
county aforesaid; and that the said A. B. and C. D. together with the said
other evil-disposed persons, then and there, with force and arms, and with a
strong hand, unlawfully, violently, forcibly, and injuriously did expel, amove,
and put out the said E. F. from the possession of the said premises, with the
appurtenances, and the said E. F. so as aforesaid expelled, amoved, and put
out from the possession of the same with force and arms, and with a strong
hand, unlawfully, violently, forcibly, and injuriously have kept out from the
day and year aforesaid, until the taking of this inquisition, and still do keep
out, and other wrongs to the said E. F. then and there did, to the great dam
age of the said E. F. and against the peace, &c.

Indictment

That C. P. late of, &c. T. C. late of, &c. together with divers other evil

at common

disposed persons and disturbers of the peace of our said lord the king, to the

law for for
cible entr

and expul
sion from

possession
(r).

number of ten and more, whose names to the jurors aforesaid are as yet un
known, on, &c. with force and arms, and with a strong hand, at, &c. aforesaid,
into one shop, one warehouse, and one stable, being parcel of the dwelling
house of L. H. widow, there situate, unlawfully, violently, forcibly, and injuri

ously did enter the said shop, warehouse, and stable, then and there being in
the peaceable possession of one R. F. and situate and being in the parish
aforesaid, in the county aforesaid, and him the said R. F. from the possession

of the same premises, with ſorce and arms, and with a strong hand, then and
there unlawfully, violently, forcibly, and injuriously did expel, put out, and re

move, and him the said R. F. so as aforesaid expelled, put out, and removed
from the possession of the said premises on the day and year above mentioned,
and continually afterwards, until the day of taking this inquisition, with force
and arms, and with a strong hand, at, &c. aforesaid, did unlawfully, vio

lently, forcibly, and injuriously keep out, and still do keep out, and other
wrongs to the said R. F. then and there did, to the great damage of the said
R. F. and against the peace of our said lord the king, his crown and dignity.
For a forci

Westmoreland. That A. I. late of, &c. on, &c. and before and at the

ble entry
and detain
er, on the

time of committing of the offence hereafter mentioned, was possessed of a

statutes (s).
(n) See similar precedents Stark. 444. Cro. C.
C. 199.

8 T. R. 357.

(o) This allegation, or some words equivalent to
it, are essential, 8 T. R. 357.

(r) See precedents, Cro. C., C. 332, 8 T.R.
$57. 2 Stark. 445, See general note, ante, 1135 to
1136.
:
(s) See similar preceden; Burn's Just. Forci

(p) The same certainty of description is requi- ble Entry. 4 Wentw. .404. Co. C. §

-

200.

site, as in a declaration on ejectment.
burn's just. Forcible Entry. Stark. 447, and
(q) It must be shown who was actually in pos- general note, ante, 1135 to 1136.
session.

1 Sess, Cas, 359.
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certain messuage with the appurtenances, situate, lying, and being in, &c. afore
said, for a certain term of years, then and still to come and unexpired, and be
ing so possessed thereof, one A. O. late of, &c. afterwards, to wit, on the
said, &c. into the same messuage, with the appurtenances aforesaid, in, &c.
aforesaid, with force and arms, and with strong hand, unlawfully did enter,
and the said A. I. from the peaceable possession of the said messuage,
with the appurtenances aforesaid, then and there, with force and arms, and
with strong hand, unlawfully did expel and put out, and the said A. I. from
the possession thereof so as aforesaid, with force and arms, and with strong
hand, being unlawfully expelled and put out, the said A. O. him the said A.
I. from the aforesaid, &c. until the day of the taking of this inquisition from
the possession of the said messuage, with the appurtenances aforesaid, with
force and arms, and with strong hand, unlawfully and injuriously then and
there did keep out, and doth still keep out, to the great damage of the said
A. I. against the peace, &c. and against the form of the statute in that case
made and provided.
a for.
That A. B. late of, &c. and C. D. late of, &c. together with divers other For
cible entry
into
a
free
evil-disposed persons, and disturbers of the peace of our said lord the king,
hold, on
whose names to the jurors aforesaid are as yet unknown, on, & c. with force stat. 5, and
and arms, and with a strong hand, did enter into, &c. [here state the premises 15 R. 2 (t).
according to the fact, then and there being the freehold of E. F., and then
being in the tenure and occupation of one G. H., and did then and there, with
force and arms, unlawfully, with a strong hand, and without judgment recover
ed, disseise the said E. F., and expel and eject the said G. H. from his pos
session of the same, and with force and arms, unlawfully, and with a strong
hand, from the day and year aforesaid, until the taking of the inquisition, have
kept out and still do keep out the said E. F. so disseised as aforesaid, and
the said G. H., so ejected and expelled as aforesaid from the said premises,
with the appurtenances, against the form of the statute, &c. and against the
peace, &c.

Worcestershire. That A. B. late of, &c. being an evil-disposed person,
and of a furious, quarrelsome, and turbulent disposition, on, &c. that is to say,
about the hour of eight in the night of the same day, with force and arms,
at, &c. aforesaid, unlawfully did enter into the dwelling-house of one R. N.
there situate, (the same being a public victualling-house, and in which divers
liege subjects of our said lord the king were then and there peaceably met

and assembled) with intention to disturb the peace of our said lord the king,

At com

mon law,
for entering
a public
house, mak
ing a noise
therein, and
threatening
bodily harm
to the own
er thereof

u).

and that he the said A. B. so being in the said dwelling-house, did then and

there unlawfully, wilfully, injuriously, and obstinately remain there for a long
space of time, that is to say, for the space of one hour and more, without the
licence and against the will of the said R. N., and did then and there unlaw
(t) See a

similar precedent, Trem. P.C. 192. 428; and see general note, ante, 1185 to 1136.

Stark. 444. 6 Wentw. 403. Indictment for a for(u) See a similar precedent, Cro. C. A. 15. 2
cible entry, to the damage of a person seised of Stark. 3965 and see ante, vol. ii. Chap. IX, for In
and in five undivided parts of a freehold, 4 Wentw. dictments for Riots in Dwelling-houses, &c.
150; for a forcible entry against twelve, 6 Went.
Wol. III.
70
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fully, obstinately, and injuriously refuse to depart and go away from and out
of the said dwelling-house, upon the reasonable request "of the said R. N.,
then and there made to him for that purpose; and that the said A. B. did
then and there unlawfully, vehemently, and turbulently menace and threaten
great bodily hurt to the said R. N., then and there being in the said dwell
ing-house, and did then and there make a great noise in disturbance of the
peace of our said lord the king, and greatly misbehave himself in the same
dwelling-house, and other wrongs to the said R. N. then and there did, to the
great damage of the said R. N. to the great terror of the said liege subjects,
in violation of the good rule and order observed by the said R. N. within the
said dwelling-house, to the evil example, &c. and against the peace, &c.
[Add a count for a common assault.]

* 1138

*CHAPTER XVII.

CONSPIRACY (w).

PRELiMiNARY

NOTEs.

OFFENCE. The definition of conspiracy in the old books is much too Orrencs.
narrow to comprehend the various acts which amount to this offence in mod
ern times (A). Lord Coke describes it as “a consultation and agreement be
tween two or more, to appeal or indict an innocent person falsely and mali
ciously, whom accordingly they cause to be indicted or appealed; and after
ward the party is lawfully acquitted by the verdict of twelve men,” 3 Inst.
143. Hawkins, indeed, disputes this last clause, and maintains, that a writ
of conspiracy might be supported, though there was no acquittal by verdict,
Hawk. b. 1. c. 72. s. 2.

But Blackstone confines the offence to malicious

accusation, and enters into the discussion of no other species of confederacy,
4 Bla. Com. 136. In Jacob's dictionary also, the law is considered with
reference only to this particular object, Jac. Dic. Conspiracy. At the present
day, however, the meaning of the offence is certainly far more extensive;
and although a plan to indict an innocent person is one of the worst kinds of
conspiracy, the offence is manifestly by no means confined to this alone.
We will briefly consider it, first, as to the object which may render a combi.
nation criminal, and secondly, the means by which it must be attempted,
There can now be no doubt, that a combination to prosecute a party known
to be guiltless, is indictable, at whatever stage the scheme is rendered abor
tive. This seems to be implied in the old statute, 33 Ed. 1. st. 2. (B) passed
to define who shall be conspirators, which declares, that “conspirators be

they that do confederate or bind themselves by oath, covenant, or other alli
ance, that every of them shall aid and bear the other falsely and maliciously

to indict or cause to indict, or "falsely to move or maintain pleas; and also [*1139 |
such as cause children within age to appeal men of felony, whereby they are

imprisoned and sore grieved; and such as retain men in the country with li
(w) See, in general, 3 Inst. 143.

Hawk, b. 1. c. last in order, because it is not itself a specific crime

72. Com. Dig. Justices of the Peace, B. 107.4 belonging to any individual class, but rather ap
Bla. Com. 136, 137. Burn, J. Conspiracy, Wil- pertains to every description of offence to which it
liams, J. Conspiracy. Dick, J. Conspiracy. The
indictments and notes on this offence are placed

ſº.

(A) [See Jones v. Baker, 7 Cowen, 449.]

(B) [The offence of conspiracy is of common law original, and not restricted or abridged by the stat.
33 Ed. 1. State r. Buchanan, 5 Harr. & Johns, 317. See Lambert v. People, 9 Cowan, 569.]
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veries or fees to maintain their malicious enterprizes; and this extendeth as
well to the takers as to the givers; and stewards and bailiffs of great lords,

which by their seignory, office, or power, undertake to bear or maintain quar
rels, pleas, or debates, that concern other parties than such as touch the es
tate of their lords or themselves.” And even though no indictment has been

preferred, or information laid before a magistrate, and the only object proved
is to destroy the reputation of an individual, an indictment for conspiracy
may be supported, 1 Bla. Rep. 392. Even if the offence imputed by the
conspirators to the person against whom their malice is directed, is cognizable
only in the Ecclesiastical courts; as being the father of a bastard child, or

lewdness in general, they will be equally liable to be indicted, Salk. 174 (A).
It has also been holden, that a conspiracy to marry under feigned names, for
the purpose of setting up a fictitious claim to an estate, is criminal, though no
one is, in reality, injured, 1 Leach, 39. Conspiracy to marry a girl, in order
to get her fortune, is an indictable offence, 3 Wes. & B. 173. In a word, all
confederacies wrongſully to prejudice another, are misdemeanors at common
law, whether the intention is to injure his property, his person, or his charac
ter, Hawk. b. 1. c. 72. s. 2. [See State v. Dewitt, 2 Hill, 2S2; Anderson v.
Commonwealth, 5 Rand. 627.]
But the object of conspiracy is not confined to an immediate wrong to par
ticular individuals; it may be to injure public trade, to affect public health, to
violate public police, to insult public justice, or to do any act in itself
illegal (B). Thus, conspiring to prevent a prosecution for a felony, is
indictable, 14 Wes. 65. So is conspiring to raise the price of the funds, 3
M. & S. 67. So a combination of journeymen to raise their wages (C), or
wine merchants to vend pernicious liquor, of parish officers to marry pau
pers, and of any persons to procure the release of a prisoner by fictitious
bail, is indictable as a conspiracy, 8 Mod. I 1. 2 Lord Raym. 1179. 6
East, 133. 4 Burr. 2106. It has, however, been holden, that no indict

ment will lie for conspiring to commit a civil trespass on a preserve to take
game, though effected in the night, and with destructive weapons, 13 East,
228. And no indictment lies for conspiring to cheat and defraud a man (D), by
selling him an unsound horse, I Stark. C. N. P. 402, sed quare. There are,

perhaps, few things left so doubtful in the criminal law, as the point at which a
combination of several persons in a common object becomes illegal. Certain
it is, that there are many cases in which the act itself would not be cognizable
(A) [Commonwealth v. Tibbetts, 2 Mass. R. 536. A fraudulent combination to commence suits

against a person with a view of extorting money from him, is an indictable offence, Leggett v. Postley,
2 Paige, 599; Rex v. Hollingberry, 6 Dowl. & Ry. 845; S.C. 4 Barn, & Cress. 3-9
(B) [A conspiracy to do any act that is criminal per se, is an indictable offence at common law.
State v. Buchanan, 5 Harr. & Johns. 317. A conspiracy to manufacture a base material in the fºrm
and color of genuine indigo, with intent to sell it as indigo, is indictable. Commonwealth v. Judd, 2
Mass. R. 329; 2 Wheeler's C. C. 293.]
(C) [A combination by two persons to cheat a third by making him drunk and playing falsely at cards
with him, is indictable at common law. State v. Younger, 1 Devereux R. 357.
. It has been hel not indictable for several persons to conspire to obtain money from a bank, by draw
ing their checks on the banks, when they have no funds there. State v. Rickie. 4 Halsted, 223. But
see State v. Buchanan, supra; Lambert v. People, 9 Cowen, 578; 7 Amer. Jurist, 455.]
(D) [See Roscoe's Dig. Cr. Ev. 317 n. (1).]
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by law if done by a single person, which becomes the subject of indictment OFFEN.cº.
when effected by several with a joint design, 6 T. R. 636 (A). Thus, in the case
of workmen refusing to proceed unless they receive an advance of wages; it is
clear that any one of them might singly act,on this determination, but it is crimi
nal when it follows "from a plan preconcerted among many, 6 T. R. 636. Each [*1140]
person attending a public theatre has a right to express his disapprobation of
the piece acted, or a performer on the stage, but if several previously agree
to condemn a play or hiss an actor, they will be guilty of conspiring, 2
Campb. 358 (r). An agreement between private individuals to support each
other in all undertakings, whether lawful or otherwise, is illegal, 9 Co. 56.
A combination between officers in the service of the East India Company to
resign, is holden unlawful, and such resignation is no determination of the
service, 4 Burr. 2472. There are other cases in which, though the act
may be morally criminal, it is not illegal, except on the ground of conspira
cy; thus the verbal slander of a private individual is not indictable, but it is
so where several unite in a scheme to blast his character, 1 Lev. 62. 1
Went. 304. In every case that can be adduced of conspiracy, the offence de
pends on the unlawful agreement, and not on the act which follows it; the
latter is but evidence of the former, 2 Burr. 993.

3 Burr. 1321.

This is

deducible from all the cases on the question, but what kind of agreement is
illegal, seems yet not precisely settled. The decisions do not appear quite
in unison, even with the points they profess to settle. To combine in raising
wages, in resigning commissions, or in expressing disapprobation at a thea
tre, appear scarcely so detrimental to public tranquillity as a malicious and
nocturnal trespass ; and yet the former have been holden to be indictable,
and the latter a mere civil injury, 13 East, 228. It was observed, in the
King v. Turner and others, 13 East, 231, that “all the cases in conspiracy
proceed on the ground that the object of combination is to be effected by some
falsity;” but this appears to be true only respecting the old cases on the writ
of conspiracy, where the only idea of the offence was the malicious prosecu
tion of another. It can scarcely apply to instances of public outrage, or of
open disapprobation at the theatre. Neither have the decisions confined the of.
fence to cases affecting the public, as has been shown already. It might be
inferred from the decisions, that to constitute a conspiracy, it is not necessary
that the act intended should be in itself illegal, or even immoral; that it

should affect the public at large; or that it should be accomplished by false
pretences; and though it is agreed that the gist of the offence is the union
of persons, it is impossible to conceive a combination, as such, to be illegal.
We can rest, therefore, only on the individual cases decided, which depend,
in general, on particular "circumstances, and which are not to be extended, [*1141 )
13 East, 231 (B).
It is no excuse for a confederacy to carry on a malicious prosecution, that

the indictment preferred was insufficient, or that the court before which it
(r) And Macklin's case, K. B. MSS. S. P. and see the precedent, ante, 495.
(A) [State r. Buchanan, 5 Harr. & Johns. 317.
(B) [See Lambert v. People, 9 Cowen, 569,
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was taken had no jurisdiction to try it; although, in consequence of these cir
cumstances, the party was never really brought into danger, Hawk. b. 1. c.
72. s. 3. Nor will it avail the defendant that he intended only to give evi
dence on a trial not then commenced ; for the law makes the mere intent in

such a case criminal. If, however, the principal charge is in progress, it
may be proper to apply to the court to defer the judicial investigation of the
conspiracy, until that is decided, Hawk. b. 1. c. 72, s. 4. It seems that the
production of a false certificate that a highway is in repair, calculated to in
fluence the judgment of the court, is indictable, even though the magistrate
bringing it forward has no precise authority to make it, nor the instrument it
self any exact legal character, 6 T. R. 619.
2. The means by which the object of conspiracy must be effected. The
idea of conspiring supposes, at least, two persons implicated in the charge ;
and therefore, the husband and wife cannot be guilty of an offence of this kind
by any plot formed between them, because they are regarded in law as one
person, Hawk. b. 1. c. 72. s. 8 (A). And it is holden, that if all the defend
ants mentioned in the indictment, except one, are acquitted, and it is not
stated as a conspiracy with certain persons unknown, the conviction of the
single defendant will be invalid, and no judgment can be passed upon him.
Poph. 202. 3 Burr. 1262. 12 Mod. 262. But one conspirator may be
tried singly; as if the others had escaped or died before the time of trial, or
the finding of the bill, he may be rightly convicted alone, 1 Stra. 193. 2
Stra. 1227. And though the act of conspiring is the gist of the offence, it is
not necessary to show an actual association or confederacy, but it may be left
to reasonable inference, 1 Bla. Rep. 392. And, therefore, where on an in
dictment against a master and servants for a conspiracy to destroy the trade
of the prosecutor, who was a card-maker, it was shown that they had, at vari
ous times, spoiled the cards, the jury were left to infer a communication be
tween them, and they were accordingly convicted, 1 Stra. 144,
In order to render the offence complete, there is no occasion that any act
should be done in pursuance of the unlawful agreement entered into between
the parties, 2 Ld. Raym. 1167. 1 Salk. 174, 8 Mod. 321. Still less can
it be necessary to show that any party was actually aggrieved or defrauded,
[*1142] 1 Leach, 39. "For the conspiring is the essence of the charge, and, iſ that
be proved, the defendant will be convicted (B).
The combination laws as to journeymen and workmen are now entirely re
pealed by the 6 Geo. 4, and the offence exists only at common law. & People
v. Fisher, 14 Wend. 9. Y.
(A) [But there may be a conspiracy between principal and clerk. Robbins' case,4 Rogers' Rec.
(B) [Commonwealth v. Judd, 2 Mass R. 329; Commonwealth v. Tibbetts, 2 Mass. R. 536; Com
monwealth v. Warren, 6 Mass. R. 74; Commonwealth v. Davis, 9 Mass. R. 415; State v. Rickie, 4
Halsted, 293; State v. Buchanan, 5 Harr. & Johns. 317; People v. Mather, 4 We-dell, 229; State v.

Cawood, 2 Stewart, 360; Collins v. Commonwealth, 3 Serg, & Rawle, 220; Commonwealth v. M'Kis
son, 8 Serg. & Rawle, 420.

But an action on the case will not lie for a conspiracy to injure another

unless it be carried into effect. Livermore v. Hershell, 3 Pick. R. 35.]

-
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Modes of Prosecution.—The old modes of proceedings in case of conspiracy Q"cº.
Modes of
to indict a man of crime were, first by indictment, and secondly by writ of prosecution.
conspiracy, which was the civil mode of obtaining pecuniary redress, 3 Inst.
143. I Saund. 230, n. 1. It appears that, in order to support the latter, it
was necessary to show an actual injury so as to make out a claim for dama
ges; and also to prove that the party had been lawfully acquitted. It could
not, therefore, be sustained in cases where the conspiracy had been directed
only against the character, Hawk. b. 1. c. 72. s. 2. But this course has giv
en way to the action on the case for a malicious prosecution, or for slander,
by which redress may be obtained for any kind of injury whether to the repu
tation or person, see ante, vol. i. 835 to 840. The party injured has, therefore,
his option either to pursue this course, or to indict; but the latter method is
preferable where pecuniary compensation is not the object, because he may be
himself a witness, 5 Last, 582 (A). He may indeed institute both, though
the court will probably regard this as vindictive. If he prefers it, he may move
the King's Bench for a criminal information, but then, in general, he will be
compelled to resign his civil remedy, 2 Burr. 719. 2 T. R. 198. Dougl. 466.
An indictment for this offence may be tried at the sessions; for justices have

cognizance of it, as tending to produce a breach of the peace as much as cheats
or libels, 3 Burr. 1320. 1 Bla. Rep. 368. It is one of the offences express
ly named in the commission of oyer and terminer : see the commission, vol.
iv. 134.
Indictment.

Indictment.—The venue must be laid in the county where the combination
took place, and not where the object was carried into execution,1 Salk. 174(B).
And, as in cases of treason, after the forming a plot has been shown in the
shire where the venue is laid, acts done by other conspirators in other coun
ties in pursuance of a common design, may be given in evidence, 4 East Rep.
171. The day when the conspiracy took place need not be proved as
alleged, and evidence is admissible of a "conspiracy either before or af. [*1143 ]
ter the day, 4 St. Tr. 570. It is usual to frame the indictment stating
the conspiracy, and then shewing that in pursuance of it, certain overt

acts were done; but it is holden sufficient to state the conspiring alone,
2 Ld. Raym. 1167. 1 Salk. 174. And when the object of the combination
is to indict the prosecutor, it is not necessary to show with what particular of
fence it was intended to charge him, but it will suffice to say that they conspir
ed to indict him of a crime punishable by the laws of this kingdom, and then it
may be alleged that they, according to the conspiracy, did indict him, 2 Bur.
993. In such a case, there is no occasion to aver the innocence of the par
ty injured, if the conspiracy be laid falsely; for he will be presumed guiltless
until the contrary appears, 1 Salk. 174. 1 Stra. 193; and an indictment for
(A) [In an indictment for a conspiracy in inveigling a young girl from her mother's house, and she
being intoxicated, procuring the marriage ceremony to be recited between her and one of the defendants,

the girl is a competent witness to prove the facts. Respublica v. Hevice, 2 Yeates, 114.]
{#. [But in People v. Mather, 4 Wendell, 229, it was held that this offence may be tried where the
combination took place, or where an overt act was effected in pursuance of it. See also 2 Russell,
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a conspiracy “to defraud J. W. of divers goods, and in pursuance of the con
spiracy defrauding him of divers goods, to wit, of the value of £100,” is good,
without specifying such goods, 1 Chit. R. 698; and the court, in such case,
would not, it should seem, call upon the prosecutor to deliver a particular of
such goods, id.; and an indictment for conspiracy to defraud divers persons
seems sufficient, without stating their names, 3 M. & S. 75. And where the
act is in itself illegal, there is no occasion to state the means by which the
conspiracy was effected, 2 Leach, 796; and where an indictment charged
that defendants conspired by divers false pretences, and subtle means and de
vices, to obtain from A. divers large sums of money, and to cheat and defraud
him thereof; it was held that the gist of the offence being the conspiracy it
was quite sufficient to state only that fact and its object, and not to set out the
specific pretences, 2 B. & A. 204, and see 1 Leach, 274. 13 East, 230;
and where the indictment alleged that A. B. C. & D. conspired together to

obtain to the use of them the said A. B. C. & D., and certain other persons
to the jurors unknown, a sum of money for procuring an appointment under
government, the evidence negatived D.'s knowledge that C. was to have any
part of it, the money having been lodged in his hands to be paid over to B. :
it was held that the averment as to the application of money was material, and
that as to D. the conspiracy was not proved as laid, 2 Camp. 231. But
where the act only becomes illegal from the means used to effect it, so much
must be stated as will show its illegality, and charge the defendant with a sub
stantive offence.

Thus, in an indictment for a combination to marry paupers,

in order to throw the burthen of maintaining them on another parish, it is nec
essary to show that some threat, promise, bribe, or sinister means was made
use of, because the act of marriage being in itself lawful, the procuring it re
quires this explanation, in order to be charged as a crime, 1 East P. C. 461, 2.
It is also material in this case to show the intent of the combination, by stat

ing that the husband was a pauper, and the wife, legally settled in the parish
from which he was taken, 8 Mod. 320. 1 Esp. Rep. 306, 7. And, in a
conviction of journeyman manufacturers for an illegal agreement on 39 & 40
Geo. 3. c. 106, (now repealed by 6 Geo. 4.) it was held, the agreement must
be stated, in order that both the object and intent might appear to be criminal,
6 East, 417. The technical words appropriate to the description of the oſ
fence are “conspire, combine, confederate, and agree together;” but others
of the same import, seem to be equally proper.
Evidence.

Evidence.—No direct evidence need be given of the fact of conspiring,
though it is the gist of the charge ; but it may be collected from the other
circumstances of the case, 1 Bla. Rep. 392. 1 Stra. 144. And where the

charge of conspiracy is cumulative, it may be proved by evidence of repeated
acts; and in an indictment against the defendants for a conspiracy, to cause
themselves to be reputed persons of considerable property, and in opulent

circumstances, for the purpose of defrauding tradesmen, the prosecutor may
prove various instances of their giving a false representation of their circumstan
ces, as overt acts of the conspiracy, I Campb. 399. General evidence of an
existing conspiracy, may, in the first instance, be received as a preliminary

step to the more particular evidence by which it is to be shown, that the indi
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vidual defendants were guilty participators in such conspiracy. In such cases R*.
the general nature of the whole evidence should be opened to the court, and if
upon such opening it should appear that there was no particular proof sufficient
to affect the individual defendants, it would be the duty of the judge to stop
the case in limine, and not to allow the general evidence to be received, 2 Brod.
& Bing. 310. So, assuming that an alleged conspiracy to suborn witnesses
against the accused party, is a legitimate ground of defence, general evidence
of an existing conspiracy, is admissible, with this qualification, viz. that the pro
posed evidence should be previously opened to the court, as in the former case, to
enable the judge to form an opinion as to the probability of bringing the evidence
home, so as to affect some person whose acts are material and relevant to the
issue of the indictment then under trial, Id. 311. Upon an indictment against
a cardmaker, his wife, and family, for a conspiracy to ruin another cardmaker;
it was proved, that each had given money to the apprentices of the prosecutor,
to put grease into the paste which he used, in order to spoil the cards; it was
objected, that no two of the defendants were ever together when this act was
done, but Pratt, C. J. said, that as they were all of one family, and concerned
in making cards, this was evidence to go to a jury, Stra. 144. Where several
conspire to procure an employment under government by corrupt means, it
seems that a banker who receives the money, in order to pay it over for that
purpose, becomes a party to the conspiracy, 2 Campb. 283 (A). An indictment
against workmen for a conspiracy against their employers, to prevent them
from taking any apprentices, is sufficiently proved by evidence of their having
turned out of their employment, with intent to compel their masters to dis
miss any one apprentice, 2 Stark. C. N. P. 489.
Where several persons are proved to have combined together for the same
illegal purpose, any act done by any one of the party, in pursuance of the origi
nal concerted plan, and with reference to the common object, is, in the con
templation of the law, the act of the whole party; and, therefore, proof of
such act would be evidence against any of the others who were engaged in the
same conspiracy; and further, declarations made by one of the party at the
time of doing such illegal act, seems not only to be evidence against himself,
as tending to determine the criminality of the act, but to be evidence also
against the rest of the party, who are as much responsible as if they had them
selves done the act. But what one of the party may have been heard to say
at some other time, as to the share which some of the others had in the execu

tion of the common design, or as to the object of the conspiracy, cannot, it is
conceived, be admitted as evidence to affect them on their trial for the same
offence, 1 Phil. Evid. 88. 1 Stark. C. N. P. 81. 2 Stark. 141; and see 3

B. & A. 566. In Watson's case (2 Stark. C. N. P. 140; and see Stark. on
Evid, part iv. 404), after evidence of a treasonable conspiracy to which the

prisoner who was upon his trial was a party; it was held, that papers found in
the lodgings of a conspirator, at a subsequent period to the apprehension of the
prisoner, might be read in evidence, although no absolute proof had been giv
en of their previous existence, strong presumptive evidence having been ad
(A) [All, who accede to a conspiracy after its formation, and while it is being executed, become con
spirators.

People v. Mather, 4 Wendell, 229.]
71
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*” duced, to show that the lodgings had not been entered by any one in the in
terval, between the apprehension of the prisoner and the finding of the papers.
Upon the same trial, evidence having been given, that a paper containing se
ditious questions and answers, had been found in the possession of a conspira
tor, but had not been published, the court doubted whether the paper was suffi
ciently connected, by evidence with the object of the conspiracy, to render it ad
missible, and it was not read; but they held, that if proof were to be given that
the instrument was to be used for the purposes of the conspiracy, it would clear
ly be admissible, Id. It makes no difference as to the admissibility of the actor
declaration of a conspirator against a defendant, whether the former be indict
ed or not, or tried or not, with the latter, for the making one a co-defendant,
does not make his acts or declarations evidence against another, any more
than they were before; the principle upon which they are admissible at all, is,
that the act or declaration of one, is the act or declaration of both, united in

one common design, a principle which is wholly unaffected by the considera
tion of their being jointly indicted. Neither does it make it material what the
nature of the indictment is, provided the offence involve a conspiracy. Thus,
upon an indictment for murder, if it appeared that others, together with the
prisoner, conspired to perpetrate the crime, the act of one done in pursuance
of that intention, would be evidence against the rest, 6 T. R. 528 (A).
º

Where one of several defendants charged with a conspiracy has been ac
quitted, the record of acquittal is evidence for another defendant subsequently
tried, Rex v. Horne Tooke, Old Bailey, 1794. Where two defendants were
indicted for a conspiracy to commit a fraud, and the defence of one was,
that he himself had been deceived by the representations of his co-defend
ant, and part of a written correspondence having been received in evidence for
the crown, it was held, that the whole of the correspondence between the de
fendants, up to the time of the overt act of the conspiracy, was admissible in
evidence for the defence, 1 Dow. & Ry. C. N. P. 61. The wife of one co
defendant in a case of conspiracy, is not a competent witness for another de
fendant, since an acquittal of the other defendant would occasion an acquittal
of her husband, 5 Esp. C. N. P. 107. 2 Stra. 1094. Where on an indict
ment for a conspiracy against A., B., and C., C. called a witness, and exam
ined him as to a conversation between himself (C.) and A., it was held, that
the counsel for the prosecution were at liberty to examine as to other conver
sations between A. and C. although they tended chiefly to criminate A. who
had called no witnesses, 1 Stark. 343. And for further as to the evidence in
general, see Mr. Starkie's Treatise on Evidence, part iv. tit. Conspiracy,
where the cases and law on this subject, are ably collected and digested. [See
also Roscoe's Dig. Cr. Ev. 313, et seq.]
New trial,
&c.

New Trial, &c.—On a motion for a new trial after conviction, all the de
fendants must be present, or the court will not entertain it, 11 East Rep. 307.
(A) [Proof of an overt act by one, in pursuance of a conspiracy by several, is sufficient to convict
all. , Collins v. Commonwealth, 3 Serg. & Rawle, 220. See also Livermore v. Hershell, 3 Pick. R.
(2nd ed.) 37 m. (3); Roscoe's Dig. Cr. Ev. 60, 64, 325; 2 Stark. Ev. (new ed.) 232; McNally's Ey.
parte Böllman & Swartwout, 4 Cranch R. 75; Commonwealth v. Crowningshield, 10 Pick.

#'iº
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3 M. & S. 9, 10, n. The same rule also applies to a motion in arrest of judg
ment, 2 Burr. 929. 1 Bla. Rep. 209. But when the indictment is remov
ed into the King's Bench by certiorari, and set down for argument, it is not
necessary that the defendant should appear in person; because it is in the na
ture of a special verdict, and his innocence may still be presumed, 2 Stra.
1227.

Evidencm.

Ante, vol. i. 659.

Punishment.—The ancient punishment of conspiracy was that called villain
ous judgment, which was, that the offenders should lose the freedom or fran
chise of the law, so that they should be disqualified from becoming, in any
case, a juryman or a witness—have their houses, lands, and goods, seized by
the crown—and, in the language of Lord Coke, “their houses and lands must
be estripped and wasted, their trees rooted up and rased, and their bodies sent
to prison, all things retrograde and against order and nature, in destroying all
things that have pleasured or nourished them,” 3 Inst. 143. But there is no
instance of the infliction of this punishment since the time of Edward 3,2
Burr. 996. 1027. At the present day, conspiracy is punishable, like any

[...]
Unish

MENT,

other misdemeanor, at the discretion of the court in which the offender is con

victed, and the penalties are, in many cases, severe. Thus Kinnersley was
sentenced to a year's imprisonment, a fine of 500l., and to find sureties for his
good behavior for seven years, 1 Stra. 196. And the parties who set on foot
the imposture of the Cock-lane Ghost, to accuse an innocent person of murder,
were sentenced, one to stand three times in the pillory, and be imprisoned two
years, one to be imprisoned one year, and the other to be kept to hard labor for
six months, in the house of correction, according to their degrees of guilt, I
Bla. Rep. 401. But the punishment of the pillory is now taken away by the
56 Geo. 3. c. 138. On conviction of conspiracy, the defendant becomes in
competent to give evidence, I Leach, 442. Sed quare, see 3 Stark. C. N.
P. 21, 1 Dow. & Ry. C. N. P. 5. S. C. But his competence may be res
tored by a pardon, 1 Hale, 306. 2 Hale, 278 (A).
—sº

*INDICTMENTS FOR CONSPIRACY.

[*1145]
The jurors for our lord the king, upon their oath present, that A.

B. late

of, &c. [here state the names and additions of all the defendants,) being per

sons, of evil minds and dispositions (y), on, (z) &c. with force and arms, at,
&c. [the venue] (a), unlawfully and wickedly [or if the conspiracy be mali
cious, say “falsely and maliciously,”) did conspire, combine, confederate,
and agree together (b), to [here state the object of the conspiracy, as in the
following precedents.] And the jurors aforesaid, upon their oath aforesaid, do
(y) This is mere inducement and not material.

(z) The precise day alleged need not be proved.
4 State Trials, 570.

1142.

(b) These are the most usual words, but others
of the same meaning are occasionally used in their

(a) The venue must be laid where the conspir- stead.
acy is entered into, not where it takes efiect, ante,

(A) [See 2 Stark. Ev. (now ed.) 94,95; Roscoe's Dig. Cr. Ev. 100.

General
form of an
indictment
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racy.
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further present, that the said A. B. &c. in pursuance of and according to the
said conspiracy, combination, confederacy, and agreement, between them the

said A. B. &c. as aforesaid had, did, on, &c. at, &c. [the place where the
overt act took place,) (here set out the overt acts of conspiracy as in the follow
ing precedents,) to the great damage of, &c. [the party immediately injured,
to the evil example of all others, and against the peace of our said lord the
king, his crown and dignity. [Add a second count, stopping at the statement

of the conspiracy, omitting the overt acts, and concluding as above..] [Add a
third count upon the principle laid down in 2 B. & A. 204.]
For a con

spiracy to
release a
man from
the custo

dy of the
marshal, by
becoming
bail under

fictitious tº
names (c).

That before and at the time of the committing of the offence hereinafter
next mentioned, to wit, on, &c. at, &c. W. B. M. late of, &c. was duly arrest
ed by the sheriffs of London, by virtue of a certain writ of our said lord
the king to them in this behalf directed, at the suit of R. M. the elder, and
R. M. the younger, in a certain plea of trespass on the case, in the court of
our said lord the king, before the king himself, wherein the said R. M. the
elder, and the said R. M. the younger, were plaintiffs, and W. P. B. and the
said W. B. M. were defendants, and which said writ was duly indorsed
and marked for bail in the sum of £1,794 1s. 6d. and the said W. B. M.

being so arrested, and not being able to procure any sufficient bail to the
said writ, was aſterwards, to wit, on, &c. aforesaid, at, &c. aforesaid, duly com
mitted to the custody of the marshal of the Marshalsea of our lord the king,
[*1146] *before the king himself, and at the time of the committing the offence here
inafter next mentioned, remained, and was a prisoner in the custody of the
said marshal at the suit of the said R. M. the elder and R. M. the younger,
for want of sufficient bail, to wit, at, &c. aforesaid. And the jurors, &c. do
further present, that the said W. B. M., J. S., late of, &c. F. S. late of, &c.
J. B. late of, &c. and divers other persons to the jurors aforesaid as yet un
known, being evil disposed persons, and wickedly contriving and intending to
impede the due course of law and justice, and to deprive the said R. M. the
elder, and R. M. the younger, of the means of recovering their demand

against the said W. B. M. and W. P. B. and to cause and procure the said
W. B. M. to be released and go at large out of the said custody of the said
marshal, wheresoever he would, without causing or procuring any sufficient
person or persons to become bail for him the said W. B. M. in the said suit,
according to the course and practice of the said court of our said lord the

king, before, &c. afterwards, and whilst the said W. B. M. was in such custo
dy as aforesaid, at the suit of the said R. M. the elder, and R. M. the younger,
to wit, on, &c. at, &c. aforesaid, unlawfully, maliciously, corruptly, and wick
edly, did conspire, combine, confederate, and agree together, by means of

false pretences, representations, and swearing (d), to cause and procure the
said W. B. M. to be released out of the said custody, and to go at large
wheresoever he would, without having caused or procured any sufficient per
son or persons to become bail for him the said W. B. M. in the said suit, ac

cording to the course and practice of the said court, and without the leave and
(c) This was settled by an eminent crown law- except where they alone render the design illegal,
yer, and the parties were convicted, A. D. 1806.
2 Leach, 796.
(d) The means need not in general, be stated,
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license and against the will of the said R. M. the elder, and R. M. the young
er. And the jurors, &c. do further present, that (e) afterwards, to wit, on,
&c. last aforesaid, at, &c. aforesaid, in pursuanceof the said conspiracy,
combination, confederacy, and agreement, the said J. S and J. B. offered
themselves as bail in the said court for the said W. B. M. in the said suit un

der false names, that is to say, the said J. B. under the pretended name of C.
C. and the said J. S. under the pretended name of T. D. and the said J. B.
then and there falsely, fraudulently, and deceitfully represented and pretended
to the said court that the residence of him the said J. B. then was in Wood

street, Cheapside, in the city of London, and that he there exercised and
carried on the "trade and business of a goldsmith and jeweller, and the said [*1147|
J. S. then and there did falsely, fraudulently, and deceitfully depose and make
oath and affidavit in the said court, that he did on Wednesday, the 24th day
of November, serve Mr. J. the plaintiff's attorney, with a copy of the said
notice of bail as aforesaid, and whereas in truth and in fact neither the said J.

B. nor the said J. S. was or are worth the sum of £3,588. And the jurors,
&c. do further present, that the said W. B. M., J. S., F. S. and J. B. in
further pursuance of the said conspiracy, combination, confederacy, and
agreement, by the means aforesaid, afterwards, to wit, on, & c. last aforesaid,
at, &c. aforesaid, and whilst the said suit was so depending in the said court
of our said lord the king, before, &c. did cause and procure the said W. B.
M. to be released out of the custody of the said marshal to go wheresoever

he would, without having caused or procured any sufficient person or persons
to become bail for him the said W. B. M. in the said suit, according to the
course and practice of the said court, and without the leave or license of R.
M. the elder, or R. M. the younger, in contempt of the said court, to the

great damage of the said R. M. the elder, and R. M. the younger, to the
great hindrance and obstruction of justice, to the evil example, &c. and against
the peace, &c. And the jurors, &c. do further present, that the said W. B. second
M., J. S., F. S. and J. B. being such persons as aforesaid, afterwards, to wit, *
on, &c. aforesaid, with force and arms, at, &c. aforesaid, unlawfully, wicked

ly, and maliciously did again conspire, combine, confederate, and agree to
gether unlawfully and wrongfully, by false swearing and fraudulent and false
pretences, and by imposition on the said court, to cause the said W. B. M.

then being a prisoner in custody, &c. at the suit of the said R. M. the elder,
and R. M. the younger, in a certain other cause then depending in the said
court, wherein the said R. M. the elder, and R. M. the younger, were plaintiffs,

and the said W. B. M. was defendant, to escape and go at large out of prison,
without satisfying the said plaintiffs, and without any sufficient bail being put
in by the said W. B. M. according to the course and practice of thesaid
court, and the said W. B. M. in pursuance of such last-mentioned conspiracy,
afterwards, to wit, on the same day and year last aforesaid, at, &c. aforesaid,
did, by falsely and fraudulently pretending in the said court that the name of
the said J. B. was J. C. and that the name of the said J. S. was J. D. and

by the said J. B. and J. S. respectively falsely swearing that they were worth

respectively £3,588, after payment of their debts, and by the said J. S. falsely
(e) As to the statement of overt acts, see 2 Lord Raym, 1167. 1 Salk. 174.
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and corruptly swearing that he had given notice of such bail being justified
to W. J. the said plaintiff’s attorney in the said last-mentioned cause, “and
by then and there justifying the said J. B. and J. S. as bail in the said last
mentioned cause, under such feigned names as aforesaid, did cause and

pro

cure the said W. B. M. to be liberated and to go at large out of the custody,
&c. without having put in any sufficient bail, or in manner justified the said
plaintiffs, to the great damage, &c. in contempt, &c. and against the peace, &c.
For a con

spiracy to
cause a

sheriff's oſ
ficer to ar
rest a

wrong per

son, &c. by
personating

the party
against
whom a
writ was is
sued.

That one J. P. heretofore, to wit, on, &c. in Easter term, in the thirty-sev

enth year, &c. sued and prosecuted out of the court of our said lord the king
of the Bench, at, &c. a certain writ of our said lord the king, called a non
omittas capias ad respondendum, against one J. S. directed to the sheriff of,
&c. by which said writ our said lord the king commanded, &c. [here recite
the writ, which said writ afterwards, and before the delivery thereof to the
said sheriff of, &c. to be executed, as hereinafter mentioned, was duly

marked and indorsed for bail for £15 and upwards, by virtue of an affidavit
of the cause of action of the said J. P. in that behalf, before then made and
duly filed of record in the said court of our said lord the said king of the
Bench, according to the form of the statute in such case made and provided,
and which said writ, so indorsed, afterwards, and before the said return there

of, to wit, on, &c. was delivered to C. D. who then and from thenceſorth, un
til and at and after the return of the said writ, was sheriff of, &c. to be exe

cuted in due form of law, by virtue of which said writ, and for having execu
tion thereof, he the said C. D. so being sheriff of, &c. as aforesaid, after
wards and before the return of the said writ, to wit, on, &c. duly made his
certain warrant in writing, under the seal of his office of sheriff of, &c. and
bearing date the day and year last aforesaid, and directed to the keeper of the
gaol of the said county, and also to J. P. and T. L. his bailiffs, and thereby
then and there commanded them, &c. [recite the warrant,) which said war
rant was, then and there duly marked for bail for £15 and upwards, and
which said warrant, so marked for bail, afterwards, and before the return of
the said writ, to wit, on, &c. last aforesaid, was delivered to the said J. P.

then and afterwards being one of the bailiffs and officers of the said sheriff
of, &c. to be excuted in due form of law. And the jurors, &c. do further

present, that J. F. late of, &c. [the names and additions of all the defendants,)
contriving and wickedly and maliciously intending to injure, prejudice, and
aggrieve the said J. P. so being such bailiff's officer of the said sheriff as
aforesaid, and to subject him to an action at the suit of the said R. F. and to
put him to great trouble, charges, and expenses of his monies, heretofore, to
wit, on, &c. last aforesaid, at, &c. aforesaid, with force and arms, wilfully,

wickedly, and maliciously did conspire, *.combine, confederate, and agree
[*1144) among themselves, that the said J. F. should personate the said R. J. and
thereby cause the said J. D. to take and arrest him the said R. J. upon and
under color of the said writ and warrant, and that the said R. J. should there
upon commence and prosecute an action of trespass and false imprisonment

against the said J. P. and that whatever money should be got from the said
J. P. should be divided amongst them the said R. J., &c. And the jurors,
&c. do further present, that in pursuance of the said conspiracy, combination,

-
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confederacy, and agreement, so as aforesaid had, the said R. J. did aſter
wards, to wit, on, &c. last aforesaid, within the bailiwick of the said sheriff of,
&c. personate the said J. F. and did thereby then and there cause the said
J. P. to take and arrest, and the said J. P. did then and there take and ar

rest the said R. J. by his body, upon and under color of the said writ and
warrant, to wit, at, &c. aforesaid.

And the jurors, &c. do further present,

that in further pursuance of the said conspiracy, &c. the said R. J. did after
wards, to wit, in Trinity term, in the thirty-seventh year aforesaid, commence
and hath since prosecuted an action of trespass and false imprisonment

against the said J. P. and divers other persons, to wit, the said J. L. and one
J. C. in the court of our said lord the king, &c. at, &c. to the great damage,

&c. in contempt, &c. to the evil and pernicious, &c. and against the peace,
&c. [Second count same as last, laying the object of the conspiracy to be to
subject J. P. to an action of trespass, at the suit of R. J.]
For a con

That W. M. late of, &c. [and other defendants, at the time hereinafter
next mentioned, were persons lawfully confined in the King's Bench prison,
situate and being in, &c. aforesaid, being then and there the prison of the
Marshalsea of our said lord the king, before the king himself, and then and
there detained in the custody of the marshal of the said prison, that is to say,
the said W. M. being then and there lawfully detained in the custody of the
said marshal of the said prison, for divers large sums of money, amounting
in the whole to a certain large sum of money, to wit, the sum of two thou
sand pounds of lawful money of Great Britain, by virtue of divers processes
in divers actions before those times, or any of them, commenced against the

spiracy by
persons
confined in
the King's
Bench for

debt, to ef
ſect their
own es

cape and
that of oth

ers (f).

said W. M. and the said, &c. [state the cause of the detainer of each of the
defendants for debt, as above,) and the said defendants being persons of dan
gerous and wicked *dispositions, and wickedly and unlawfully minding, con [*1150 l
triving, and intending, as much as in them lay, to effect the escape of them
selves the said defendants, and of divers other persons then and there priso
ners lawfully confined in the said prison, and in the custody of the said mar
shal of the said prison, from and out of the said prison, on, &c. with force
and arms, at, &c. aforesaid, did combine, conspire, confederate, assemble, and
agree amongst themselves, unlawfully to effect the escape of themselves the
said defendants and the said other prisoners then so confined and in the cus
tody of the marshal of the said prison, from and out of the said prison, to
wit, at, &c. aforesaid, in contempt of, &c. to the evil example, &c. and against
the peace, &c. [Second count same as the first, except laying the design to

be to effect their own escape only, and omitting the causes of detainer.]
[Commencement of information as ante, vol. ii. 6..] That W. K. late of, &c. Information
by the attor
yeoman, J. B. late of the same place, yeoman, R. L. late of the same place, ney-general
sev
yeoman, &c. [ten others, with the like addition,] at the time hereinafter next against
eral orison
ers, for a
mentioned were prisoners lawfully confined in the King's Bench prison, situ riot and
ate and being at, &c. aforesaid, then and there the prison of the Marshalsea conspiracy
(f) This precedent is from 4, Wentw.112. It been holden sufficient, 1 Salk. 174. 2 Lord Raym.
neither states an overt act, nor that any thing was 1167.
done in pursuance of the conspiracy; which has

-

~
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King's
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son, and
attempting
to blow up
the wall

thereof with

gun-powder
(g).
First count,
for a con

spiracy and
beginning to
break down
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of our said lord the king, before the king himself, and then and there detained
in the custody of the marshal of the said prison; and that the said W. K.,
&c. [the defendants,) wickedly minding, contriving, and intending, as much

as in them lay, to break down, demolish, prostrate, and destroy part.of a cer
tain wall, of and belonging to, and enclosing the said prison, and thereby un
lawfully to effect the escape of themselves the said W. K., &c. and divers
other prisoners, then lawfully confined in the said prison, and in the custody
of the marshal of the said prison, from and out of the same, on, &c. aforesaid,
at, &c. aforesaid, together with divers other evil-disposed persons, (to the said "
attorney-general as yet unknown) did unlawfully and wickedly conspire,
combine, confederate, agree, and meet together, for the purpose aforesaid, and •
being so assembled and met together as aforesaid, they the said W. K., &c. :
together with the said other wicked and evil-disposed persons (to the said at
--

-

.

torney-general as yet unknown,) did then and there, with force and arms, un-...
*
lawfully and wickedly begin to break down, demolish, prostrate, and destroy

--* -

part of the said wall, with intent thereby unlawfully to effect the escape of
themselves and the said other prisoners so then confined in the said prison, ...
and in the custody of the marshal of the said prison, to wit, at

$ºc.’aforesaid,

in contempt, &c. to the evil and pernicious example, &c. and against the
*1151
) peace, &c.
hird
count, for
a conspira

[Second count, for a riot, and beginning to break "down part

of the wall, omitting the conspiracy..] And the said attornéy-general, &c.
further gives the court to understand and be informed, thº the said W. K.,

cy and mak
ing a hole

&c. being such prisoners and in custody as aforesaid, and wickedly minding,

in the wall

and placing

gun-powder

contriving, and intending, as much as in them lay, to break down, blow up,
demolish, prostrate, and destroy a certain other part of this said wall, of and

in it, &c.

belonging to and inclosing the said prison as aforesaid, and thereby unlaw
fully to effect the escape of themselves the said W. K., &c. and divers other

persons, who then and there were prisoners lawfully confined in the said pris. .

on, and in custody of the marshal of the said prison, from and out of the
same, afterwards, to wit, on the same, &c. fit, &c. aforesaid, together with .
divers other evil-disposed persons (to the said

attorney-general as yet un

known,) did unlawfully and wickedly assemble, conspire, combine, confede

rate, agree, and meet together for the purpose last aforesaid, and being so
assembled and met together as last

aforesaid, they the said W. K. &c. to

gether the said other evil-disposed persons (to the said attorney-general as
yet unknown), with force and arms, did then and there unlawfully andwick
edly make, and cause and procure to be made, a certain large hole or breach
in the said wall of the said prison, of great length and width, to wit, six feet
in length and six feet in width, and then and there unlawfully and wickedly
put, placed, and laid, and caused and procured to be put, placed, and laid, a
large quantity of gunpowder, to wit, fifty pounds weight of gunpowder, into
the said hole or breach so made in the said wall as aforesaid, with intent

and in order to set fire to the said gunpowder, and thereby to break down,

blow up, demolish, prostrate, and destroy part of the said wall, and by the
means last aforesaid, to effect the escape of themselves and the said other

prisoners so confined in the said prison, and in custody of the said marshal of
(g) This precedent is abridged from Cro. C. C. 422.

**
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the said prison, to wit, at, &c. aforesaid, in contempt, &c to the evil and
pernicious example, &c. and against the peace, &c. [Fourth count, for a con
spiracy, and beginning to break down part of the wall, like the first, omit

•

ting to state their being prisoners. Fifth count, for a conspiracy, and making
-

a hole in the wall, and placing gunpowder, &c. like the second, omitting to
state-their being prisoners, &c. Sixth count, for a riot, and beginning to
break down part of the wall, in order to effect their own escape. Seventh
count, for a riot, making a hole in the wall, and placing gunpowder in it to

. . . effect their escape.
...

Eighth count, for a riot, and beginning to break down

the wall, in order to make the prison insecure.

Ninth count, for a riot, and

... glacing gunpowder, &c. with the saine intention.]
6.

*

That heretofore, to wit, on, &c. at, &c. Sir W. L. knight, then being one for a con
of the aldermen of the said city, and also one of the justices of our said lord spiracy
to
ersuade a

the king, assigned to keep the peace of our said lord the king within the said !. to

**..city, aid also to hear and determine divers felonies, trespasses, and other tº:
*.*misdeeds-cºmmitted within the said city, in due form of law did make a É.
certain warrant of commitment under his hand and seal, bearing date the jº.
twenty-ninth day of May, in theyear of our Lord one thousand eight hundred fº
and one, directed to all and every the constables and other officers of the 1152]

peace for the city of London and the liberties thereof, whom the said warrant
might concern; and to the keeper of his majesty's gaol of Newgate; by which
said warrant, the said Sif W. L. knight the justice aforesaid, did, in his majes
ty's name, command the said constables and other officers of the peace for
... the city.of London and the liberties thereof, and every of them forthwith,
• safely to convey and deliver into the custody of the said keeper, the body of
. H. W., he being charged before the said Sir W. L., knight, the justice aforesaid,
by the oaths of J. D., J. A., J. C., and others, for feloniously and knowingly
... paying and putting off to the said J. D. two pieces of counterfeit milled mo
ney, made in the likeness and similitude of the lawful milled money and gold
... coin of this realm, called an half guinea, and two pieces of counterfeit milled
.money, made to the likeness and similitude of the lawful milled money and

gold coin of this realm, called a seven-shilling piece, the same not being cut

pieces at and for a lower rate or yalue than the same by their denomination
did import and were coined and counterfeited for, against the statute, &c., and
by which said warrant the said Sir W. L. knt. the justice aforesaid, did require
the said keeper to receive the said I. W. and him in his custody safely keep,
until he should be discharged by due course qf law, by virtue of which said
warrant the said I. W. afterwards, to wit, on the said, &c. was conveyed and
in

committed to his Majesty's gaol of Newgate, for the city of London, for the
cause in the said warrant of commitment contained and above specified, to
wit, at the parish of St. John Clerkenwell, in the county of Middlesex. And

the jurors aforesaid, upon their oath aforesaid, do further present, that J. B.
late of the said, &c. [and other defendants] together with divers other persons
whose names are unknown to the jurors aforesaid, being evil and wicked-dis
(h) This was the indictment against Brahoney ing a false certificate that a road was in repair, 6

and others, A. D. 1806, obtained from the crown T. R. 620, which will be found at length, 4 Went.
office. See an abstract of an indictment against a 125 to 146, too long to be inserted here.
magistrate and others for a conspiracy in produc
Wol. III.

72
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posed persons, and well knowing the premises aforesaid, and that the said "J.
D. was a material witness to prove the said offence above specified against the
said I. W., and that the said J. D. was bound by recognizance to give evi
dence against the said I. W. for the said offence, and that the said J. D. in
tended and designed to appear and give such evidence as he knew touching
the said offence, upon a bill of indictment intended to be preferred at the then
next session of oyer and terminer to be holden in and for the said city of
London against the said I. W., for the said offence specified and contained in
the said warrant, and contriving and intending to obstruct and prevent the due
course of law and justice, and wickedly and unjustly to prevent the said I. W.
from being convicted of the said offence, and that he might evade justice and
go unpunished for the same, and as much as in them lay to suppress the evi
dence of the said I. D., and to prevent him from attending and giving evidence
in such bill of indictment intended to be preferred as aforesaid; afterwards and
whilst the said I.W. was in custody and remained a prisoner in the gaol ofNew
gate by virtue of the warrant aforesaid, and before any indictment had been
preferred against the said I. W. for the offence aforesaid, to wit, on, &c. at,
&c. unlawfully and wickedly did conspire, combine, confederate, and agree
together to solicit and persuade, and to attempt and endeavor to induce the
said J. D. to leave London, and go into and remain in the country during
the time of holding the then next session of oyer and terminer in and for the
said city of London; and not to appear to give evidence as a witness on any
bill of indictment that should be preferred at the said then next session against
the said I. W. for the offence above-mentioned. And the jurors, &c. do
further present, that the said J. B. &c. in pursuance of and according to the
conspiracy, combination, confederacy, and agreement between them so as
aforesaid, before and afterwards, to wit, on the said, &c. at, &c. aforesaid,

unlawfully and wickedly did solicit and persuade, and attempt, and endeavor
to induce the said J. D. to leave London, and go into and remain in the coun
try during the time of holding the then next session of oyer and terminer, in
and for the said city of London; and not to appear to give evidence as a
witness on any bill of indictment that should be preferred at the said then
next session against the said I. W. for the offence above mentioned, and did

then and there promise to the said J. D. that if he would keep out of the way
during the time of the said session, he would be well rewarded for it. And
the jurors, &c. do further present, that the said J. B., & c. in further pursu
ance of and according to the conspiracy, combination, confederacy, and
agreement between them the said J. B., &c. so as aforesaid before had, after
wards, to wit, on the same day and year last aforesaid, at, &c. last aforesaid,

unlawfully and wickedly did propose to the said J. D. to give him the said

[*1154.1 J. D. five guineas to leave London during the then next session of *oyer and
terminer, to be held for the said city of London.

And the jurors, &c. do
further present, that the said J. C. and J. M. in further pursuance of and ac
cording to the conspiracy, combination, confederacy, and agreement between

them the said J. B., &c. so as aforesaid before had, afterwards, to wit, on the
same day and year last aforesaid, at, &c. last aforesaid, in order to induce
and enable the said J. D. to leave London, and absent himself from the said

then next session of oyer and terminer, to be held for the said city of London,
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unlawfully and wickedly did promise and agree to purchase and pay for the
discharge of the said J. D. from the East London militia, the said J."D.
then and there being a private soldier in the said militia; and did then and
there attempt and endeavor to procure the discharge of the said J. D. from
the said militia. And the jurors, &c. do further present, that the said J. B.
and J. C. in further pursuance of and according to the conspiracy, com
bination, confederacy, and agreement between them the said J. B., &c. so as
aforesaid before had, afterwards, to wit, on the same day and in the year last
aforesaid, at, &c. last aforesaid, unlawfully and wickedly did produce a
large sum of money for the purpose of paying, and did then and there pay
the sum of five guineas for the discharge of the said J. D. from the said
militia, and did then and there promise to give the said J. D. ten guineas to
absent himself from the said then next session of oyer and terminer, to be
held for the city of London; and not appear to give evidence as a witness
against the said I. W., to the manifest obstruction, hindrance, and perversion
of public justice, in contempt, &c. to the evil example, &c. and against the

peace of, &c. And the jurors, &c. do further present, that on, &c. the said $.”
count, more
I. W. was in due form of law committed to and detained in his majesty's gaol general.
of Newgate, charged upon the oath of the said J. D. and others, with a certain
felony, to wit, for feloniously, knowingly, paying and putting off to the said J.
D. two pieces of counterfeit milled money, made to the likeness and similitude
of the lawful milled money and gold coin of this realm, called an half guinea,
and two pieces of counterfeit milled money made to the likeness and similitude
of the lawful milled money and gold coin of this realm, called a seven-shilling
piece, the same not being cut in pieces, at and for a lower rate or value than
the same by their denomination did import, and were coined and counterfeited
for, against the statute, &c. And the jurors, &c do further present, that the
said J. B., &c. being evil-disposed persons "and well knowing the premises [*1155]
aforesaid, and that the said J. D. was a material witness against the said I. W.
to prove the said felony, and contriving and intending that the said I. W.
should not be convicted of the said felony, and should escape and go unpun
ished for the same, afterwards and whilst the said I. W. was a prisoner in the
said gaol of Newgate, and before any indictment had been preferred against
the said I. W. for the felony aforesaid, to wit, on the said, &c. at, &c. afore

said, unlawfully and wickedly did conspire, combine, confederate, and agree
together, to endeavor to persuade the said J. D. from attending to give evi
dence as a witness on a bill of indictment to be preferred against the said I. W.
for the said felony, at the then next session of oyer and terminer to be held for
the city of London. And the jurors, &c. do further present, that the said J.
B., &c. in pursuance of and according to the conspiracy, combination, con
federacy, and agreement between them so as last aforesaid before had, after
wards, to wit, on the same day and in the year last aforesaid, at, &c. last

aforesaid, unlawfully and wickedly did endeavor, as much as in them lay, to
persuade the said J. D. from attending to give evidence as witness against the
said I. W. as aforesaid, by then and there promising to give the said J. D.
divers large sums of money, and to procure his discharge from the said militia,
if he the said J. D. would absent himself from the said then next session of

oyer and terminer to be held for the said city of London, to the manifest ob
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structing and hindrance of public justice, in contempt, &c. to the evil ex
Third count. ample, &c. and against the peace, &c. And the jurors, &c. do further pre
sent, that at the time of the conspiracy, combination, confederacy, and agree
ment hereinafter next mentioned, I. W. was a prisoner in his majesty's gaol
of Newgate, charged with felony by him before that time committed, and a
certain indictment was about to be preferred against the said I. W. for the
said felony, and one J. D. was a material witness in support of such bill of
indictment, and that the said J. B., &c. being evil-disposed persons and well
knowing the premises aforesaid, and contriving, and intending as much as in
them lay to prevent the due course of law and justice, and to prevent the
said J. D. from attending as a witness in support of the said bill of indict
ment about to be preferred as aforesaid, heretofore and whilst the said I. W.
was a prisoner in the said gaol of Newgate as last aforesaid, before any
indictment had been preferred against the said I. W. for the said last-men
tioned felony, to wit, on the said, &c. with force and arms, at, &c. aforesaid,
unlawfully and wickedly did conspire, combine, confederate, and agree to
gether, to prevent, as much as in them lay, the said J. D. from attending as
a witness in support of such bill of indictment so about to be preferred

[*1156] against the said I. W. as last aforesaid; to the great obstruction of "public
justice, in contempt, &c. to the evil and pernicious example, &c. and against
Fourth
... the peace, &c. And the jurors aforesaid, upon their oath aforesaid, do fur
count, withoutinyin: ther present, that the said J. B., &c. being such persons as aforesaid, and
-

-

-

tº." well knowing that a certain bill of indictment for felony was intended and
about to be preferred against the said I. W. and that the said J. D. was a
material witness in support of such bill of indictment, on the said, &c. with
force and arms, at, &c. aforesaid, unlawfully and wickedly did conspire, com
bine, confederate, and agree together as much as in them lay, to induce the
said J. D. to suppress the evidence he knew touching the said last-mentioned
felony, and to withdraw and conceal himself, in order to prevent his being
examined as a witness in support of such bill of indictment so intended to
be preferred as aforesaid, to the great obstruction of public justice, in con
tempt, &c. to the evil example, &c. against the peace, &c.

tºº.

That A. B. late of, &c. and C. D. late of, &c. being evil-disposed persons,
i..." and devising and intending unjustly to oppress and aggrieve divers liege sub

º *jects of our said lord the king within this realm, and wrongfully charge them
should rob with the payment of great sums of money, to the amount of two hundred and
º, thirty pounds and upwards, on, &c. with force and arms, at, &c. aforesaid,
*...i.a did unlawfully conspire, combine, confederate, and agree together, that he the
*

- said A. B. should, in or near the king's highway there, take from the person
of the said C. D. the sum of two hundred and thirty pounds, and a silver
watch, and that the said C. D. should make oath, before some justice of the
peace, of the said pretended robbery; and that the said C. D. in pursuance
of the said conspiracy, combination, confederacy, and agreement, did after
wards, to wit, on the same day and year above mentioned, at, &c. afore
said, personally appear before J. D. esquire, then and yet being one of the
(i) This count is good, see 1 Salk. 174. 2. Ld.
Rayin. 1167, .

(k) see a similar form, Surk. 714.
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justices of our said lord the king, assigned, &c. and did make and give
information in writing upon oath, to and before the said J. D. then and there
being such justice as aforesaid, that about ten of the clock in the forenoon of
that day, he the said C. D. was assaulted in the highway leading from C. in
the county of W. to L. in the county of S. near a place called the Green
Man, in the parish of W. in the hundred of H. in the said county of W. by a
tall lusty man, wearing a dark brown wig and a brown coat, mounted on a
black horse or mare, about fifteen hands high, and was by him robbed in the
highway aforesaid, of the sum of two hundred and thirty pounds, and a silver

watch, and that "he the said C.D. did not, at the time of the said robbery, nor [*11571
then, know the person who committed the said act,with the fraudulent andwick
ed intent, and on purpose to charge the inhabitants of the said hundred with the
payment of the said sum of two hundred and thirty pounds, under color of
justice and process of law; whereas in truth and in fact he the said C. D.
was not assaulted in the highway leading from C. aforesaid, in the county of
W. aforesaid, to L. in the said county of S. in the said place, called the
Green Man, in the said parish of W. in the hundred of H. in the said county
of W., by a tall lusty man, wearing a dark brown wig and a brown coat,
mounted on a black horse or mare; and whereas in truth and in fact he the

said C. D. was not, at the time in that behalf aforesaid, or at any other time
whatsoever, robbed of the sum of two hundred and thirty pounds, and a silver
watch, as he the said C. D. so swore in and by the said information in writing
as aforesaid, to the evil example, &c. and against the peace, &c. And the Second

jurors, &c. do further present, that the said A. B. and C. D. being such evil- “
disposed persons as aforesaid,and devising and intending unjustly to oppress and

aggrieve divers subjects of our said lord the king within this realm, and wrong
fully to charge them with the payment of great sums of money, to the amount
of two hundred and thirty pounds, and upwards, on, &c. aforesaid, with
force and arms, at, &c. aforesaid, did unlawfully and wickedly conspire, com
bine, confederate, and agree together, that he the said C. D. should, in or
near the king's highway there, take from the person of the said A. B. the sum
of two hundred and thirty pounds, and a silver watch, and the said C. D. in

pursuance of the said last-mentioned conspiracy, combination, confederacy,
and agreement, afterwards, to wit, on the same day and year aforesaid, at the
parish of W. aforesaid, in the hundred of H. in the said county of W. did

take from the person of the said A. B. the sum of two hundred and thirty
pounds, and a silver watch, with a fraudulent and wicked intent, and on pur.
pose to charge the inhabitants of the said hundred with the payment of the
said last-mentioued sum of two hundred and thirty pounds, and the value of

the said last-mentioned watch, by process of law; under color and pretence
that he the said C. D. had been robbed of the same, by some person to him
the said C. D. unknown, against the peace, &c.
That on, &c. at, &c. one T. S. was a poor single man, and unable to Against

maintain himself and any poor woman whom he should marry and take to ...".
wife (m), and that the place of the last legal settlement of the said T. S. on conspiring
to per

(m) This allegation appears to be requisite, 6 East P. C. 462. Ante, 1143,
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the said, &c. was, and ever since hitherto continued to be, and still is, in the

parish of C. in the said county of O. and that one S. M. "now called S. S.
on the same day and year aforesaid, and continually from thence until the
man's parish
marriage of the said S. with the said T. S. hereinafter mentioned, was a poor
with the
mainte
nance of the single woman, legally settled in and actually chargeable to the parish of M. in
woman (l). the county aforesaid. And the jurors, &c. do further present, that R. H. late
First count, of, &c. and W. H. late of, &c. well knowing the premises, and unlawfully,
for a con
spiracy and wickedly, and wrongfully combining, devising, designing, and intending to ex
promising to
procure a li onerate, free, and discharge the parishioners and inhabitants of the said parish
cence, a
of M. from the charge and expense which might ensue to the parishioners and
wedding
ring, and a inhabitants of the said parish of M., from the said S. as a poor person, and
dinner, &c.
then having a legal settlement in the said parish of M. and unjustly to oppress
Inarry in or
der to bur
then the

and aggrieve the parishioners and inhabitants of the said parish of C. and
wrongfully and unjustly to charge and burthen the parishioners and inhabitants

of the said parish of C. with the maintenance and support of the said S., on
the said, &c. with force and arms, at, &c. aforesaid, unlawfully, and wickedly

[*1159] "did conspire, combine, confederate, agree, and meet together for the wicked
intent and purposes aforesaid, to cause and procure a marriage to be had and
solemnized between the said T. S. and the said S. (they the said T. S. and
S. at the time of such conspiracy, combination, confederacy, and agreement,
being such poor persons, of the several and respective parishes aforesaid,)

and that the said R. H. and W. H. in pursuance of the said conspiracy, com
bination, confederacy, and agreement between them had as aforesaid, after
wards, to wit, on the same day and year aforesaid, at, &c. aforesaid, the bet
ter and more effectually to complete and perfect the said wicked contrivance,
conspiracy, and intention, did then and there promise the said T. S. that they
the said R. H. and W. H. or one of them would pay for a license, a wedding

ring, a wedding dinner, and all other costs, charges, and expenses, in, about,
and attending the solemnization or ceremony of the marriage, therein after
next mentioned, and *also that they the said R. H. and W. H. or one of
them, would give something handsome to the said T. S. and S., and also then
and there told the said T. S., that he the said T. S. and the said S. should

have no cause to complain, if he the said T. S. would marry and take to
wife the said S., by reason of which said premises, he the said T. S. was then
and there prevailed upon to consent and agree, and did then and there consent
and agree to marry the said S. and did afterwards, to wit, on the same day
and year aforesaid, at, &c. aforesaid, marry and take to wife the said S. he
the said T. S. at the time of the said conspiracy, combination, confederacy,
and agreement, and at and after the time of the said marriage, being a poor

person as aforesaid, and not having a legal settlement in the said parish of M.
but having a legal settlement in the said parish of C., and the said S. at the

time of the said conspiracy, combination, confederacy, and agreement, and
until the time of the said marriage being a poor person, having a legal settle
(l) See similar precedents, Cro. C. C. 8th edit. without warrant, in order to charge it with them, 6

128. Stark. 711. Cro. C.A. 182. See a prece- wentw. 393. To take a house for a paper in a
dent for conspiring to render ºt. chargeable parish to gain him a settlement, 4 Wentw. 112.
to another parish, l Esp 304.
ring three pau- For bringing a female pauper pregnant into a par
pers into a parish in which they had no settlement ish for the same purpose, 4Went. 124. Ante, lſº
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ment in, and actually chargeable to the said parish of M. by means of which,
premises, the said inhabitants and parishioners of the said parish of C. for a
long time, to wit, ever since the time of the said marriage, until the day of the
taking this inquisition, have been put to great charges and expenses, amounting
in the whole to a large sum of money, to wit, the sum of ten pounds, in and
about the maintenance and support of the said S. and are likely to be put to

great trouble, and further great charges and expenses, in and about the main
taining and supporting of the said S., to the great damage, oppression, and
grievance of the said parishioners and inhabitants of the said parish of C., and Second
against the peace, &c. [Second count leaving out the promise of procuring ºn.
the license, &c. and stating an expense incurred by virtue of an order of re
moval. Same as first count to the asterisk.] Did conspire, combine, confed
erate, agree, and meet together, for the purpose last aforesaid, and being so
met, did then and there, unlawfully and unjustly endeavor to persuade, cause,
and procure the said T. S. (then being such poor single person, and an inhab
itant of the said parish of C. as aforesaid, and the said S. then also being such
poor single person, and an inhabitant of the said parish of M. as aforesaid) to
intermarry. And the jurors, &c. do further present, that in pursuance of the
said last-mentioned conspiracy, combination, confederacy, and agreement, so
had as aforesaid, they the said T. S. and S. afterwards, to wit, on the same day
and year last aforesaid, at, &c. aforesaid, according to the rites and ceremo
nies of the church of England, were married together, and that the said R. H.
and W. H. after such marriage was had as last aforesaid, to wit, on, &c. at,
&c. aforesaid, by color and pretence of the said marriage, caused the said S.
-

-

-

-

to be removed as the wife of the said T. S. to the "parish of C. as being the [*1160]
place of the legal settlement of the said T. S. by virtue of a certain order,
made under the hands and seals of the Rev. J. C. Doctor in Divinity, and J.
W. esq. then being two of the justices of our said lord the king, assigned, &c.
[as ante, vol. ii. 182,] (the said T. S. being, at the time of such removal, such

poor person as aforesaid,) by means, &c. [as before.] [Third count stating
a conspiracy and persuasion to marry, without alleging that the marriage took

effect.

Fourth count like the third, only stating a mere endeavor to persuade.]

Middlesex. That L. S. late of, &c. and T. L. late of, &c. and J. R. late For conspir
of, &c. on, &c. at, &c. aforesaid, falsely, unlawfully, and wickedly did con- ; ...”
spire, combine, confederate, and agree among themselves to deceive and de- ;..."
fraud, and to cause and procure to be deceived and defrauded, divers of his {...},
majesty's liege subjects of great sums of money at play with dice, and that be Fº
-

-

-

-

86 cince to

-

the said L. S., T. L., and J. R. according to the conspiracy, combination, con- "

(n).

federacy,
among room,
themselves
aforesaid,
afterwards,
to First
count,
wit, on theand
said,agreement
&c. in a certain
parcelhad
of aascertain
messuage
or dwelfor a con
spiracy, and

ling-house of one A. B. there situate, fraudulently, unlawfully, and deceitfully #.
did produce and deliver, and cause and procure to be produced and delivered &c. "

to divers of his said majesty's liege subjects then and there assembled to play
at dice, thirty false, deceitful, and loaded dice, to be then and there used in
(n) See a similar precedent, Cro. C. A. 201.- of the funds, 3 M. & S. 67. As to fraud at

An abstract of the indictment against Lord Coch- see ante, 680.
rane and others for a conspiracy to raise the price

play,
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play, which said dice were then and there played with by divers of his majes
ty's liege subjects then and there so assembled for the purpose aforesaid, they
the said L. S., T. L., and J. R. then and there well knowing, and each of

them well knowing the same dice by them so produced, and then and there so
as aforesaid played with, to be, at the time of producing the same as aforesaid,
and at the time of such play, false, deceitful, and loaded dice, by reason and
means whereof, divers of his said majesty's subjects who then and there played
with the said dice so produced as aforesaid, (not knowing the said dice, at the
time of such play, to be false, deceitful, and loaded dice,) then and there did
lose great sums of money, that is to say, F. J. esquire, did then and there lose
the sum of seven pounds of lawful money of Great Britain, G. L. esquire, did
then and there lose the sum of six pounds and six shillings of like lawful
money, and J. B. esquire did then and there also lose the sum of five pounds
and five shillings of like lawful money, by playing respectively with certain
[*1161 ) other persons to the jurors "aforesaid as yet unknown, with the said false, de
ceitful, and loaded dice, and were then and there severally cheated and de
frauded of the said respective sums of money by playing with the same dice

as aforesaid, to the great damage of the said F. J., G. L., and J. B., to the
evil example of all others in the like case offending, and against the peace of

our said lord the king, his crown and dignity. [Second count for fraudulently
producing, &c. omitting the conspiracy.]

:

That J. B. L. late of, &c. and R. S. late of, &c. being persons

of evil

tº. minds and dispositions, and not regarding the laws and statutes of this realm,
tº convey on, &c. with force and arms, at, &c. aforesaid, unlawfully, and wickedly, did

* “conspire, combine, confederate, and agree together, and along with a certain
P* (*)

person whose surname is B, but whose christian name is as yet unknown to

the jurors aforesaid, and S. H. and divers other persons whose names are to

the jurors aforesaid unknown, to contract with, entice, and persuade, and to
endeavor to seduce an I encourage divers artificers and workmen then con

cerned in and employed, or who should have worked at or been employed in
printing calicoes, and cottons, or in making and preparing any blocks, plates,
engines, tools, or utensils for such manufactory, to go out of Great Britain to

parts beyond the seas, to wit, to Hamburgh, in parts beyond the seas, and also
to export from Great Britain to parts beyond the seas, to wit, to Hamburgh,
in parts beyond the seas, divers blocks, plates, engines, tools, and utensils,
and divers parts of divers blocks, plates, engines, tools, and utensils, common

ly used in, and which were proper for the preparing, working up, and finishing
of the calico and cotton printing manufactures.

And the jurors, &c. do fur

ther present, that the said person whose surname is B. and S. H. in Pursuance
of, and and according to the said conspiracy, combination, confederacy, and
agreement between the said J. B. L., R. S., the said Person whose surname
is B., and S. H. so as aforesaid before had, afterwards, to wit on the same
day and year aforesaid, with force and arms, at, &c. aforesaid, unlawfully did

contract with, entice, and persuade, and endeavor to seduce and

encourage

(o) This was tho indictment against Lammens the crown office. See the offence, ante, vol. ii.
and Smallbones, A. D. 1798, and obtained from 542 to 548.
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one R. L. he the said R. L. then being an artificer and workman who had
worked at, and been employed in printing calicoes and cottons, and in making
and preparing certain engines for the manufactory of printing calicoes and
cottons to go out of Great Britain to parts beyond the seas, to wit, Ham
burgh, in parts beyond the seas, by promising unto him the said R. L. that he
should be paid the sum of sixty pounds down, have the expenses of his jour
ney to Hamburgh paid, and the sum of three guineas weekly, until he
should be employed in a *manufactory of printing calicoes and cottons [*1162 l
intended to be established and set up at Hamburgh aforesaid, and that he
should be paid one penny for every yard of calico and cotton which he
should print at such manufactory, and iſ he should not have sufficient and
constant employment in printing calicoes and cottons, then that he the said
R. L. should be paid the said sum of three guineas weekly, as before. And
the jurors, &c. do further present, that the said person whose surname is B.,
and S. H., in further pursuance of, and according to the conspiracy, combi
nation, confederacy, and agreement between the said, &c. [the parties
charged with conspiring] so as aforesaid before had, afterwards, to wit, on
the same day and year aforesaid, at, &c. [the place where the contract was
made], unlawfully did contract with, entice and persuade, and endeavor to

seduce and encourage one J. T. the said J. T. then and there being an
artificer and workman concerned and employed in printing calicoes and cot
tons, to go out of Great Britain to parts beyond the seas, to wit, to Hamburgh,
in parts beyond the seas, by then and there promising the said J. T. that fifty
pounds should be paid down to him the said J. T., that his debts should be
paid, that he should have three guineas a week and a house to live in, and
firing for nothing, to wit, at, &c. aforesaid [the venue.] And the jurors, &c.
do further present, that the said R. S. in further pursuance of, and according
to the said conspiracy, combination, confederacy, and agreement between
them the said, &c. so as aforesaid had, afterwards, to wit, on the same day

and year aforesaid, at, &c. unlawfully did entice and persuade and endeavor
to seduce one J. L., &c. [State the attempt to seduce other workmen accor
ding to the facts.] And the jurors, &c. do further present, that the said J. B.
L., R. S., the same person whose surname is B., and S. H. in further pursu
ance of, and according to the said conspiracy, combination, confederacy, and
agreement between them so as aforesaid before had, afterwards, to wit, on

the same day and year aforesaid, at, &c. aforesaid, unlawfully did obtain, ac
quire, and get, and then and there had in their custody, possession and keeping,
divers blocks, plates, engines, tools, and utensils, and divers parts of divers
other blocks, plates, engines, tools, and utensils, commonly used in, and which
were proper for the preparing, working up, and finishing of the calico and cot
ton printing manufactures, with intent to export, and cause and procure the
blocks, plates, engines, tools, and utensils, and parts of blocks, plates, engines,
tools, and utensils to be exported from Great Britain to parts beyond the seas,

to wit, to Hamburgh, in parts beyond the seas, in contempt of our said lord the
king and his laws, to the manifest injury and diminution of the trade and com
merce of Great Britain, to the evil and pernicious example, &c. and against

the peace, &c.
any overt acts.
Vol. III.

[Second count stating the conspiracy as in the first, without [*1163 ]
Third count stating the conspiracy as in the first, *as to se
73
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ducing workmen, omitting the machinery, and without overt acts.

Fourth

count for conspiring to seduce J. T. alone, without laying overt acts.

Fifth

count for conspiring to seduce J. L. laying no orert acts.]

...
iwº

That A. B. late of, &c. [and others], and W. S. late of, &c. on the fifth
day of October, in the
year of the reign of our sovereign lord George

.” the Third, now king, &c. being workmen and journeymen in the art, mystery
...” and manual occupation of a wheelwright, and not being content to work and
º labor in that art and mystery by the usual number of hours in each day, and
lessen the
-

-

-

imºtor at the usual rates and prices for which they and other workmen and journey
(p).
men were wont and accustomed to work, but falsely and fraudulently conspir
ing and combining, unjustly and oppressively to increase and augment, the
wages of themselves and other workmen and journeymen in the said art, and
unjustly to exact and extort great sums of money for their labor and hire in
their said art, mystery, and manual occupation from the masters who employ
them therein, on the same day and year, at, &c. aforesaid, together with di
vers other workmen and journeymen in the same art, mystery, and manual
occupation, whose names to the jurors aforesaid are as yet unknown, unlaw
fully did assemble and meet together, and so being assembled and met, did
then and there unjustly and corruptly conspire, combine, confederate, and agree
among themselves, that none of the said conspirators after the same
day
of

, would work at any lower or lesser rate than five shillings for hewing

of every hundred spokes ſor wheels, and eight shillings for making of every
pair of hinder wheels, for or on account of any master or employer whatsoever
in the said art, mystery, and occupation, and also that none of the said con
spirators would work day work, or labor any longer than from the hour of six
in the morning till the hour of seven in the evening in each day from hence
forth, to the great damage and oppression not only of their masters employ
ing them in the said art, mystery, and manual occupation, but also of divers

[*1164) others of his majesty's "liege subjects, to the evil example, &c. and against
the peace, &c.

inſ.

in the crown

[Commencement of information as ante, vol. ii. 7..]—That R. N. late of,
-

-

&c. salt maker, (and twelve others of the same description) on, &c. and long
..". before, and from thenceforth, hitherto, at the borough aforesaid, were and
office
against sev-

-

-

-

# .." still are separate and distinct dealers in the making and selling of salt there,
*
the and that each and every of them, during all the time aforesaid, did separately
rice of salt
q).
use and exercise, and continually from thenceforth hitherto have, and each of
-

-

them hath there separately used and exercised, and each and every of them
still doth there use and exercise the mystery, trade, or business of a maker
(p) See similar precedents, Cro. C. C. 127. 4 Wentw. 120. Against journeymen for conspir
Williams, J. Conspiracies. Stark. 694. See a ing to raise wages courary to the order of justices,
precedent of an indictment to diminish the time of 4 Wentw. 103.

working, and to compel the masters to pay for a
wº. 113. Against journeymen lamp-lighters for conspiring to raise wages,
4 Wentw. 375. Against laboring curriers for endeavoring to raise their wages, and to raise subscriptions for the support of those who joined them,
whole day's work, 4

By concluding the above piece

dent ‘contrary to the form of the statute, it will be
good under 3 & 8 Edw. 3. c. 15. s. 1. See ante,
1142.
(q) See a similar precedent, Cro. C. A. 194.
Cro. C. C. 130. See ante, 527, 8.
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And the said coroner and attor

ney, &c. further gives the court here to understand and be informed, that the
said R. N. &c. so being severally and respectively dealers in the making and
selling of salt as aforesaid, together with one G. H. late of the borough

aforesaid, gentleman, and one W. R. late of the same borough, salt maker,
unlawfully and wickedly conspiring, combining, and confederating together
to acquire and extort unreasonable and unjust lucre to themselves, and to dis
tress, oppress, and aggrieve the subjects of our said lord the king having
occasion to buy salt at the borough aforesaid, afterwards, to wit, on the same
day and year aforesaid, at, &c. aforesaid, unlawfully assembled and met to
gether, and being so assembled and met together, did then and there unjustly,
, unlawfully, and oppressively, conspire, combine, confederate, and agree to
gether to raise and enhance the price of salt at the borough aforesaid, above

the then used and accustomed price of salt there; and for that purpose did
then and there wickedly, unlawfully, and oppressively confederate and agree
among themselves, that the said R. N. &c. so being severally dealers in the
making and selling of salt there as aforesaid, should not, nor should any of
them from thenceforth, sell any salt at the then usual and accustomed price of

salt at the borough aforesaid; but that all the salt that should from thence
forth be sold by any of them, should be sold at certain advanced prices, to
wit, &c. here state the extra prices intended to be put on the various kinds of
salt] over and above the then usual and accustomed prices of salt at the
borough aforesaid; and that a certain part or proportion of such advanced
prices, to wit, the rate of one half-penny in the bushel of all such salt as
should be sold by any of them the said R. N. &c. should be contributed and
paid by the respective sellers thereof into the hands of a certain person, to

the said coroner and "attorney of our said lord the king as yet unknown, for [*1165)
the better supporting and maintaining the said wicked and unlawful conspiracy
and combination; and that the said G. H. and W. R. should from thenceforth

act as clerks or assistants to the said other conspirators, for the better carry
ing of the said unlawful and oppressive conspiracy, combination, confederacy,
and agreement, into execution, and should be therefore paid and allowed by
the said other conspirators certain wages or salaries, to wit, five pounds a year
each. And the said coroner and attorney, &c. further gives the court here

to understand and be informed, that each of them, the said R. N., &c. in pur
suance of the said unlawful and oppressive conspiracy, combination, confede
racy, and agreement, so formed and made as aforesaid, afterwards, to wit, on
the same day and year aforesaid, and on divers other days and times between
that day and the day of exhibiting this information, at, & c. aforesaid, did

unlawfully and oppressively sell divers large quantities of salt, to wit, forty
thousand bushels of salt to divers liege subjects of our said lord the king,
at the said several and respective advanced prices, over and above the usual
and accustomed prices of salt at the borough aforesaid, before and at the
time of the forming and making of the said unlawful and oppressive con
spiracy, combination and agreement so formed and made as aforesaid; and

did then and there respectively, upon the said several quantities of salt, un
lawfully and oppressively ask, demand, and receive the said advanced prices
from the respective purchasers of such salt; and that the said R. N. &c. and
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each and every of them respectively, after the forming and making of the said
unlawful and oppressive conspiracy, combination, confederacy, and agreement,
and in pursuance thereof, to wit, on the said, &c. and on divers other days and
times between that day and the day of exhibiting this information at, &c.
aforesaid, did unlawfully contribute and pay into the hands of the person
aforesaid, (to the said coroner and attorney of our said lord the king as yet
unknown), divers large sums of money arising from the sale of the said salt
at the advanced prices aforesaid, for the better supporting and maintaining of
the said wicked and unlawful conspiracy, combination, confederacy, and
agreement; and that the said G. H. and W. R. in pursuance and execution
of the said unlawful and oppressive conspiracy, combination, confederacy,
and agreement so formed and made as aforesaid, on the said, &c. and on
divers other days and times between that day and the day of exhibiting this
information, at, &c. aforesaid, unlawfully, wickedly, and oppressively did act
as clerks or assistants to the said other conspirators, in and for the better
carrying of the said unlawful and oppressive conspiracy, combination, con
federacy, and agreement into execution, to the great damage, oppression, and
[*1166] grievance of all the "liege subjects of our said lord the king, purchasing salt
at the borough aforesaid, to the evil and pernicious example, &c. and against
the peace, &c.
That one H. T. late of, &c. serge maker, [and several others] being work
jou mºymen men and laborers in the woollen manufacture, and divers other persons, to the
Against
several

-

-

... jurors aforesaid as yet unknown, being also workmen and laborers in the wool

º, len manufacture, on, &c. with force and arms, at, & c. did unlawfully and per
|. *. niciously form and unite themselves into an unlawful club and combination,
ad employ
... ...” and did make and ordain certain unlawful and arbitrary bye-laws, rules, and

... orders among themselves, thereby unlawfully and perniciously intending to
tºº. intº govern themselves and other serge weavers and workmen, laborers, and per
spiracy (r). Sons concerned in the woollen manufacture, and unlawfully and unjustly to
exact and extort great sums of money from the said serge weavers, workmen,
and laborers, by means thereof, which said bye-laws, rules, and orders are as

follows, that is to say, [here set out such of the laws as are known.] And that
the said H. T. & c. on, &c. at, &c. aforesaid, with force and arms, did unlaw

fully assemble and meet together, and being so unlawfully assembled and met
together, did then and there unlawfully and unjustly conspire, combine, con
federate, and agree together, that none of them the said H. T. &c. after the
fourteenth day of March then next ensuing, would work for any master or per
son whatsoever who should employ any serge weaver or other person who
should thereafter infringe or break any or either of the said unlawful rules, or

ders, or bye-laws, unless such person or serge maker so to be employed should
first pay the sum of twenty pounds to the members of the said club for the use
thereof, as a penalty for breaking the rules of the same. And the jurors, &c.

do further present, that one R. W. serge weaver, did then and there break one
(r) See a similar precedent, Cro. C. C. 134. See seven years, 4 Wentw. 100. An indictment for
a. precedent against Journeymen leather-dressers
conspiring to induce a man to turn a person out of
for conspiring not to vork in any place where a his employ, 5 Esp. Rep. 41.
person was taken to learn the trade for less than
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of the said bye-laws, rules, and orders, that is to say, that the said R. W. did,
&c. [state the breach of the bye-law by the said R. W.] and that the said R.
W. did then and there refuse to pay the said sum of twenty pounds, or any
other sum of money to the members of the said club, for the use thereof, as a

penalty for breaking such rule and order ; and that one J. B. being a master
serge weaver after the said R. W. had so as aforesaid broken the said bye
law, rule, and order, that is to say, on, &c. at, &c. aforesaid, "did employ the [*1167 )

said R. W. in the way of his trade and business, as a workman and laborer in
the woollen manufacture to weave serge. And the jurors, &c. do further pre
sent, that the said H. T., & c. well knowing the premises, and in pursuance of
the said unlawful conspiracy, combination, confederacy, and agreement after
wards, to wit, on, &c. aforesaid, at, &c. aforesaid, did refuse to weave serge
or work for the said J. B. because he the said J. B. did then and there em

ploy the said R. W. and still do, and each of them still doth, refuse to weave
serge or work for the said J. B. for the cause aſdresaid, to the great damage,
&c. to the evil example, &c. and against the peace, &c.
That I. S. late of, &c. [setting out the names and additions of all the de For a con
spiracy by
fendants] together with divers other evil disposed persons, to the number Journeymen
manufactu
of one thousand and more, whose names are to the jurors aforesaid as yet rers to raise
price of
unknown, on, &c. with force and arms, at, &c. being workmen and journey the
labor, pre
vent
men in the art, mystery, and manual occupation of weavers, and not being from others
work.
content to work and labor in that art and mystery at the usual rates and ing, and
prices for which they and other such workmen and journeymen had been breaking
open a
wont and accustomed to work, but unlawfully devising and intending unjustly prison,
and oppressively to augment and increase the wages of themselves and
other workmen and journeymen in the said art, mystery, and manual occupa
tion, and unlawfully and unjustly to exact and extort great sums of money for
their labor and hire in the said art, mystery, and manual occupation, from the

masters who employed them therein, did unlawfully, unjustly, and corruptly
combine, conspire, consult, consent, and agree among themselves to demand,
exact, and obtain for themselves and other workmen and journeymen in
the said art, mystery, and manual occupation from the masters who employ
ed them therein, greater wages, hire, and reward for their labor and work
as such workmen and journeymen, than the usual and customary wages, hire,
and reward, then usually paid for their labor and work as such workmen and

journeymen by the masters who employed them as such workmen and journey
men in the said art, mystery, and manual occupation. And the jurors, &c.
do further present, that in pursuance of the said conspiracy, combination, and
agreement, and in order to carry their said intentions into effect, the said J.
S., &c. with the said other evil-disposed persons, whose names are to the said

jurors as yet unknown, did then and there, and for a long time before and
afterwards, desist from, and totally leave and refuse to continue their labor
and work as such workmen and journeymen, and did then and there and on
divers other days and times, as well before as afterwards, *in a violent and [*1168]
tumultuous manner meet and assemble together, at, &c. aforesaid, and divers

other places, and also then and there, and on divers others days, as well be
fore as after, go about from place to place, and to the warehouses and work.
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shops of divers masters and persons employing such workmen and journeymen
in the said art, mystery, and manual occupation, and particularly to the ware
houses and workshop of one J. R. and one H. R. being masters and persons
as aforesaid, with intent and in order to alarm and terrify the said J. R. and
H. R. and other such masters and employers, and by threats and menaces to
cause and procure the said J. R. and H. R. and other such masters and em
ployers, to give greater wages, hire, and reward to such workmen and journey
men for their labor and work as such workmen and journeymen than the usu

al and customary wages, hire, and reward, then usually paid for their labor and
work as such workmen and journeymen by the masters who employed them
as such journeymen and workmen in the said art, mystery, and manual oc
cupation, and did then and there cause and procure, and compel divers such
workmen and journeymen to leave and desist from the work and labor in which

they were respectively employed as such workmen and journeymen, and did
then and there, with force and arms, seize, take, and carry away from divers
workmen and journeymen in the said art, mystery, and manual occupation,
divers shuttles of and belonging to such workmen and journeymen respect
ively, and by them respectively used in their work and labor as such workmen
and journeymen, and did also then and there, and on divers other days, as
well before as after, unlawfully, riotously, and tumultuously assemble and
gather themselves together, at, &c. aforesaid, and divers other places in the
said county, and remain and continue together for divers long spaces of time,
to wit, the space of twelve hours each of the said days, and during all those
times make divers great riots, routs, tumults, and disturbances, to the great
terror of all the liege and peaceable subjects of our said lord the king, and
did also then and there, to wit, on, &c. aforesaid, with ſorce and arms, un

lawſully, riotously, and tumultuously break and enter a certain building, situ
ate and being at, & c. aforesaid, called the New Bailey, used for the con
finement of felons and other offenders, and divers, to wit, five hundred shut

tles then and there being in the said building, did then and there, with force
and arms, unlawfully, riotously, and tumultuously, seize, take, and carry
[*1169) away, * and did also then and there, to wit, on, &c. with force and arms, un
lawfully, maliciously, riotously, and tumultuously set fire to the said building,
and burn, consume, and destroy the same, to the great damage and oppres

sion not only of "the masters employing them and other workmen and jour
neymen in the said art, mystery, and manual occupation, but also of divers
other liege subjects of our said lord the king, in contempt of our said lord the
Second
count, for

king and his laws, and against the peace, &c.

the riot, &c.

gether with divers other evil-disposed persons to the number of five hundred

That the said J. S. &c. to

and more, whose names are to the jurors aforesaid as yet unknown, after
wards, to wit, on, & c. with force and arms, at, &c. aforesaid, in the county
aforesaid, did unlawfully, riotously, routously, and tumultuously assemble and
gather together, with intent to break and disturb the public peace of our said

lord the king, and being so then and there assembled and gathered together,
did then and there, with force and arms, make a great noise, riot, rout, tumult,
and disturbance, and did then and there remain and continue together, making
such noise, riot, rout, tumult, and disturbance, for a long space of time, to wit,

the space of twelve hours.

[Proceed as in the last count from the asterisk.)
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That I. S. late of, &c. and I. L. late of, &c. being evil-disposed persons, Against
and contriving, and unlawfully, wickedly, and maliciously intending to injure, ropemak
ers for a
prejudice, and aggrieve divers good and worthy subjects
of this realm, being ...ºcy
iv
respectively journeymen ropemakers, and to deprive them oſ the means of ploy jour
their livelihood, heretofore, to wit, on, & c. at, &c. aforesaid, did unlawfully ropemakers
º:
conspire, combine, and confederate and agree together, and to and with di- who
had left
their last
vers other persons to the jurors aforesaid as yet unknown, being respectively
master ropemakers, that they would not, nor would either of them retain or ..º.
employ any journeymen, who should leave their respective services without
the consent of the person or persons they might have last worked for. [And
the jurors, &c. do further present, that in pursuance of the said conspiracy,
combination, confederacy, and agreement between the said I. S. and I. L. so
-

-

- -

-

-

-

-

-

-

-

-

-

in aster

-

-

-

i: ot to en

-

-

-

master

*

as aforesaid had, the said I. S. and I. L. afterwards, to wit, on, &c. afore

said, at, &c. aforesaid, did respectively refuse to retain and employ G. H.,
I. K., &c. being then and there respectively journeymen ropemakers, and
who had before then respectively left the service of M. N., O. P., &c. for
whom they had last worked, without the consent of the said M. N., O. P.,

&c. for and on account of their having left such service as aforesaid,) to the
great damage, &c. in contempt, &c. to the evil example, &c. and against the
peace, &c. [Second count, leaving out all within the brackets.]
That A. S. late of, &c. and T. C. late of, &c. wickedly, unjustly, and ma- º;
liciously devising and intending to aggrieve one J. R. and also to subject him, ... *
without any just cause, to divers costs and charges, and to force and oblige the sum of
him to undergo and suffer many great and arduous troubles both of body !”;.
and mind, on, &c. at, &c. aforesaid, wickedly, unlawfully, "and maliciously . º
did conspire, combine, confederate, and agree together, to cause and procure fore the
the sum of one thousand one hundred pounds, to be indorsed upon a certain :*
precept of our lord the now king, called a bill of Middlesex, issued out of the º:

court of our said lord the king, before the now king himself, by virtue where. (p.
of the said J. R. might be arrested to answer in the same court at the suit [*1170]
of the said T. C. by the name of T. J., with an intention that the said J. R.
might be compelled to find bail for the said sum of one thousand one hundred
pounds, according to the form of the statute in such case made and provided,
and that the said T. C. in pursuance of, and according to the conspiracy,
combination, confederacy, and agreement, so as aforesaid had and made be
tween him the said T. C. and the said A. S. afterwards, to wit, on, &c. that

is to say, at, &c. aforesaid, in his own proper person came before B. B. gentle
man, then and still being deputy to W. M. then and yet signer of the said
precepts of our said lord the now king, called bills of Middlesex, out of
the court of our said lord the king, before the king himself, (which said W.
M. by virtue of his said office, and according to the custom of the said court
was such signer in that behalf) and the said T. C. in pursuance of, and ac

cording to the said wicked conspiracy, combination, confederacy, and agree
ment, so as aforesaid had and made between him the said T. C. and the said

A. S. afterwards, to wit, on the said, &c. at, &c. aforesaid, did take his cor
(*) From the MS. of a gentleman at the bar.

(t) See a similar precedent, 4 Wentw. 94.
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poral oath upon the holy gospel of God, before the said B. B. then and there
having full and sufficient power and authority to administer an oath to the said
T. C. in that behalf, by virtue of a certain act of parliament made at a par
liament, holden by several prorogations at Westminster, on the twentieth of
January, in the twelfth year of the reign of the late king George the First,
of Great Britain and Ireland, entitled, &c. and did then and there before

the said B. B. the deputy aforesaid, upon his oath aforesaid, falsely, malicious
ly, wickedly, and corruptly say, depose, swear, and make affidavit in writing,
amongst other things, that the said J. R. was then justly and truly indebted
to him the said T. C. in the sum of one thousand one hundred pounds, for
money lent and advanced to the said J. R., which said affidavit was enti
tled as followeth, “King's Bench, T. J. plaintiff, J. R. defendant,” as by the
said affidavit filed in court may more fully appear, whereas in truth and in fact,
at the time at which the said T. C. did take his said oath, and make his said

[*1171) affidavit in form aforesaid, the said J. R. was not justly *and truly indebted
to the said T. C. in the sum of one thousand one hundred pounds, for money
lent and advanced to the said J. R. and the said A. S. and T. C. at the time

of taking such oath, and making such aſſidavit, well knew the same, to wit,
at, &c. aforesaid ; and whereas in truth and in fact, at the time on which the
said T. C. did take his said oath, and make his said affidavit in form aforesaid,

the said J. R. was not truly and justly indebted to the said T. C. in any sum
of money whatsoever, lent and advanced to the said J. R. and the said A. S.
and T. C. at the time of taking such oath, and making such affidavit, well
knew the same, to wit, at, &c. aforesaid ; and whereas in truth and in fact, at
the time on which the said T. C. did take his said oath, and make his said

affidavit in form aforesaid, he the said J. R. was not indebted to the said T.
C. in the said sum of one thousand one hundred pounds, or in any other suin

whatsoever, upon any account whatsoever, and the said A. S. and T. C. at
the time of taking such oath, and making such affidavit, well knew the same,
to wit, at, &c. aforesaid, by reason and means of which said conspiracy, coin
bination, confederacy, and agreement, so as aforesaid had and made between
the said A. S. and the said T. C. the said J. R. hath been put to great expense

of his money, and hath undergone and suffered many great and arduous
troubles, both of body and mind, to the great damage of the said J. R. to the
evil example of, &c. and against the peace, &c. :
For con

spiracy to

That A. H. late of, &c. widow, J. H. late of, &c. and R. H. late

indict an

of, &c. being evil-disposed persons, and wickedly devising and intending

innocent

unjustly to deprive one J. P. of his good name, fame, credit, and reputation,

man of per
Jury :

º

the
bill was
thrown out

and also to subject the said J. P. without any just cause, to the pains and
(u) See a precedent for conspiracy to indict for Burr. 993. Indictment for conspiring to indicts
for poisoning horses, under 9 Geo., l.c. **
forgery, where the bill was thrown out, 4 Wentw. man
96. For a conspiracy to indict for robbery, where who was ...i. 4 Wentw. 98. An abstract of
the bill was thrown out in like manner, Cro. C. C. an indictment for conspiring to cause an innº"
277, 7th ed., Indictment for a conspiracy to indict, man to be executed for robbery, in order to obtain
the reward, 1 Leach, 45. And see post, CousP.
without naming the crime, but merely stating it as racy
against Personal Property, where to extort
a capital offence, and that in pursuance of the con:
spiracy the defendant did indict, holden valid, 2 money has been the design of the offenders.
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penalties by the laws of this country inflicted on persons guilty of wilful and
corrupt perjury, on, &c. with force and arms, at, &c. aforesaid, among them
selves, did unlawfully and wickedly conspire, *.combine, confederate and agree
together, falsely and maliciously to charge and accuse the said J. P. of wilful

and corrupt perjury, and to indict him for the same supposed crime. And
the jurors, &c. do further present, that in prosecution of the said wicked de
vice and intentions of them the said A. H., J. H., and R. H., and according
to the conspiracy, combination, confederacy, and agreement, between them
as aforesaid had, the said A. H., J. H. and R. H. afterwards, to wit, at the

assizes and general session of oyer and terminer of our lord the king, holden
at, &c. on Saturday, the twenty-first day of August, in the fifty-third year of

the reign, &c. before Sir R. G. one of the barons of our lord the king, of
his court of Exchequer, Sir W. G. knight, one of the justices of our said lord
the king of the court of C. P. and others their fellows, justices of our said

lord the king, assigned by letters patent of our said lord the king, under the
great seal of the United Kingdom of G. B. and I. to them the said Sir R. G.,

Sir W. G. and others, their fellow justices of our said lord the king, and to
any two or more of them directed, (of whom one of them the said Sir R. G.
and Sir W. G. or either in the said letters patent named, our said lord the
king willed to be one, to inquire more fully the truth, by the oath of good and
lawful men of the county aforesaid, and by other ways, means and methods,
by which they should or might better know, (as well within liberties as with
out) by whom the truth of the matter might be the better known and inquired
into, of all treasons, misprisions of treasons, insurrections, rebellions, coun
terfeitings, clippings, washings, false coinings, and other falsities, of the mo
ney of the United Kingdom of G. B. and I. and other kingdoms or domin
ions whatsoever, and of all murthers, felonies, manslaughters, killings, bur
glaries, rapes of women, unlawful meetings, and conventicles, unlawful utter
ing of words, assemblies, misprisions, confederacies, false allegations, tres
passes, riots, routs, retentions, escapes, contempts, falsities, negligences, con
cealments, maintenances, oppressions, champerties, deceits, and all other evil
doings, offences, and injuries whatsoever, and also the accessaries of them,
within the county aforesaid, (as well within liberties as without) by whomso
ever and in what manner soever done, committed, or perpetrated, and by
whom or to whom, when, how, and after what manner, and of all the articles
and circumstances concerning the premises, and every of them, or any of
them, in any manner whatsoever, and the said treasons, and other the Pre

mises, according to the laws and customs of E. for that time to hear and de
termine, did falsely exhibit a certain bill of indictment against the said J. P.
by the name and addition of J. P. late of U. in the county aforesaid, gentle

man, to Sir P. H. baronet, Sir J. C. H. &c. [here state the *names of the [*1173]
grand jurors, good and lawful men of the said county of S., then and there
sworn and charged to inquire for our sovereign lord the king, for the body of
the said county, and which said bill of indictment was and is as follows, that

is to say, Somerset, &c. [here set out the bill preferred verbatim.] And the
said A. H., J. H., and R. H. did then and there attempt and,endeavor as

much as in them lay, to get the said indictment by the said jury to be found
a true bill, when in truth and in fact the matter therein contained was wholly
Wol. III.
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false, and so it then and there appeared to the said jury, who then and there
returned the said last-mentioned bill of indictment, and found the same no

true bill, to the great damage, infamy, and disgrace of the said J. P., in con

tempt of our said lord the king and his laws, to the evil example, &c. and
Second
count.

against the peace, &c. And the jurors first above mentioned, for our lord
the king, upon their oath aforesaid, further present, that the said A. H. the
said J. H. and the said R. H. being such evil-disposed persons as aforesaid,
and further contriving and intending to oppress and aggrieve the said J. P.,

and to subject the said J. P. and without any just cause, to the pains and pe
nalty by the laws of this country inflicted on persons guilty of wilful and cor
rupt perjury, heretofore, to wit, on the said, &c. with force and arms, at, &c.
aforesaid, among themselves, did, unlawfully and wickedly conspire, combine,
confederate, and agree together, falsely, and maliciously to charge and accuse
the said J. P. of wilful and corrupt perjury, and to indict him for the same

supposed crime. And the jurors first aforesaid, upon their oath aforesaid, do
further present, that in prosecution of the said last-mentioned wicked devices
and intentions of them the said A. H., J. H., and R. H., and according to
the said last-mentioned conspiracy, combination, and agreement between
them so as aforesaid had, the said A. H., J. H., and R. H. afterwards, to
wit, at the assizes and general sessions of oyer and terminer of our lord the
king, holden at Bridgewater aforesaid, in and for the county of S. aforesaid,
on, &c. aforesaid, before certain then justices of our said lord the king, as
signed to inquire into, hear, and determine all felonies, trespasses, misde
meanors, crimes, and offences whatsoever, before then done and committed

within the said county, did falsely exhibit a certain bill of indictment to cer
tain jurors, being good and lawful men of the said county, and then and there
sworn and charged to inquire for our sovereign lord the king, for the body of
the said county, against the said J. P. by the name and addition of, &c.
[*1174] which said last-mentioned bill of indictment *was and is as follows, that is to
say, &c. [here set out the bill, and proceed as in the first count to the end.]
Third count
And the jurors first aforesaid, upon their oath aforesaid do further present,
(w).
that the said A. H., J. H. and R. H. being such evil-disposed persons as
aforesaid, and devising and intending to oppress and aggrieve the said J. P.
and unjustly to accuse him of having been guilty of wilful and corrupt per
jury, and to subject him to the pains and penalties thereof, on the said, &c.
with force and arms, at, &c. aforesaid, did unlawfully and wickedly conspire,
combine, confederate, and agree together falsely to charge, indict, and accuse
the said J. P. that he the said J. P. had committed wilful and corrupt perjury,

to the great damage, infamy, and disgrace of the said J. P., to the evil exam
ple;t&c. and against the peace, &c.
For indict

ing a person

for forging
stamps,
who was

That J. S., late of, &c. and M. S. late of, &c. being persons of an evil mind
and wicked disposition, and devising and intending to deprive one W. G. of
his good name, fame, credit and reputation, and also to subject the said W.
G. without any just cause to the loss of his life, and forfeiture of his goods
-

(10), That this count is good, see 6 Mod. 186. The act of conspiring may be proved by collateral
8 Mod. 321. Ld. Raym, 1169. Admitted Burr. circumstances, 1 Bla. Rep. 893, 1 Stra. 144.
995.

Hawk. b. 1. c. 72. s. 1. 2 B. & A. 204.
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and chattels, lands and tenements, on, &c. at, &c. aforesaid, wickedly and acquitted

maliciously did conspire, combine, and agree amongst themselves to indict” "
and cause to be indicted the said W. G. ſor a crime or offence liable by the
laws of this kingdom to be punished capitally (r), and to prosecute the said W.
G. upon such indictment. And the jurors, &c. do further present, that the
said J. S. and M. S. according to the conspiracy, combination, and agreement
aforesaid, between them as aforesaid before had, aſterwards, to wit, on, &c. at
the session of oyer and terminer of our said lord the king then holden at New
Sarum aforesaid, in and for said county of Wilts, before the honorable Sir R.

A. knight, one of the barons of his majesty's court of Ixchequer, and E. W.,
esquire, one of his said majesty's serjeants at law, and others their fellows, jus

tices of our said lord the king, assigned by, &c. [here recite the commission
as in the last precedent, to inquire of all crimes by the oath of N. P. esq. &c,

[the names of the grand jurors, good and lawful men of the county aforesaid,
then and there sworn and charged to inquire for our said lord the king for the
body of the said county, falsely, wickedly, and maliciously, and without any
reasonable or probable cause, did indict and cause to be indicted, the afore
said W. G. by the name of W. G. late of, &c. bookseller and stationer, for
that, &c. [here recite the indictment.]. And the jurors of this "inquisition on [*1175 )
their oath aforesaid, further present, that the said J. S. and M. S. according
to the conspiracy, combination, and agreement between them as aforesaid be
fore had, afterwards, to wit, on the said, &c. and on divers other days and
times, afterwards, at New Sarum aforesaid, in the county aforesaid, the said
W. G. upon the indictment aforesaid, wickedly and maliciously did prosecute,

until the said W. G. afterwards, to wit, at the delivery of the gaol of our said
lord the king of his said county of W. holden at New Sarum aforesaid, on,
&c. before the honorable H. L. esquire, one of the barons of his said majesty's
court of Exchequer, W. H. esquire, serjeant at law, and others their fellows,
justices of our said lord the king, duly assigned to deliver his said gaol of the
said county of W. of the prisoners therein being, by a certain jury of the coun
ty, by due form of law, was acquitted of the premises aforesaid in the said in
dictment above specified, by reason of which said false and malicious prosecu
tions of the said W. G. by them the said J. S. and M. S. in form aforesaid,
he the said W. G. was compelled to expend divers sums of money, and to un

dergo divers hardships of body, in his defence to the prosecution aforesaid, to

the great damage, disgrace, and infamy of the said W. G. to the evil example,
&c. and against the peace, &c.
That A. R. late of, &c. H. B. late of, &c. J. D. late of, &c. wickedly and For a con
maliciously devising and intending unjustly to vex, oppress, and aggrieve one *:::::
J. C. and to deprive him of his good name, fame, credit, and reputation, on, º
&c. at, &c. aforesaid, wickedly.and unlawfully did among themselves conspire, .
combine, confederate, and agree, falsely, and without any reasonable or pro- Hºn.
bable cause whatsoever, to charge and accuse the said J. C. with having ſº
taken out of a certain bag a quantity of human hair, (which bag was contained ; º:

in a certain bale which consisted of five bags of hair) of the goods and chat
(r) This is sufficient, 2 Burr, 993.
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*::::::
note and

tels of the said A. R. And the jurors, &c. do further present, that the said
H. B. afterwards, to wit, on the said, &c. at, &c. aforesaid, in pursuance of,

F. Åe

and according to the said conspiracy, combination, confederacy and agreement

prº-

between him and the said A. R. and J. D. so had as aforesaid, did say to the said
J. C. that he the said J. C. was a man of credit, and that he the said J. C.

had better make it up than have his credit blasted. And the jurors, &c. do
further present, that the said A. R. in pursuance of, and according to the said
[*1176] conspiracy,combination,confederacy,and agreement between him and the *said
H. B. and J. D. so had as aforesaid, afterwards, to wit, on the said, &c. at,

&c. aforesaid, unlawfully and wickedly did exact, receive, and take, of and
from the said J. C. the sum of thirty pounds of lawful money of Great Britain,
of the monies of the said J. C. and also a certain promissory note in writing
bearing date the said twenty-eighth day of February, in the thirtieth year
aforesaid, signed under the hand of the said J. C. for the payment of the sum
of thirty-three pounds, to one T. H. or order, six weeks after date, and which
said note was indorsed by the said T. H. to the said A. R. for and as a com
position for the pretended offence above-mentioned, and to desist from any
prosecution against the said J. C. for the same, which said sum of thirty-three
pounds hath been since paid by the said J. C. in discharge of the said note;
whereas, in truth and in fact, the said J. C. never was guilty of the said sup
posed offence so falsely charged against him as aforesaid, or of any such like
offence, to the great damage, impoverishing, and disgrace of the said J. C. to
the evil and pernicious example, &c. and also against the peace, &c. (z).
Indictment
for a con-

That T. W. late of, &c. J. P. late of, &c. and J. M. late of, &c. being evil
-

-

-

-

-

-

-

-

jºº disposed persons, and wickedly devising and intending to oppress, injure, ag
...* grieve, and impoverish one P. J. H. commonly called and known by the name
against
prosecutor

for illegal

of J. H. only, on, &c. with force and arms, to wit, at, &c. aforesaid, unlawful
ly, unjustly, maliciously, and wickedly did conspire, combine, confederate,

tº..." and agree together by false information, suggestion, and accusation, before

: some one or more of his majesty's justices of the peace, to cause and procure
Rºy ſºon

the said P. J. H. to be arrested and imprisoned as a rogue and vagabond for
falsely alleged offence against the laws made to prevent illegal in

;..." some

surances in the lottery, and by force and terror of such arrest and imprison
ment, to extort a large sum of money from the said P. J. H. to prevent his
-

being prosecuted to condemnation as a rogue and vagabond as aforesaid, by
false testimony. And the jurors, &c. do further present, that the said J. P. in
further pursuance of the said conspiracy, combination, confederacy, and agree
ment afterwards, to wit, on the said, &c. at, &c. aforesaid, did appear before

P. C. esquire, then and yet being one of the justices of our said lord the king,
assigned, &c. and did then and there upon the oath of him the said J. P. and
before the said P. C. then and there being such justice as aforesaid, falsely

give information in substance and to the effect following, that is to say, that he
[*1177] the said J. H. "(meaning the said P. J. H.) did, on, &c. unlawfully, at War
ren-street, in the parish of Saint Pancras, in the said county of Middlesex,
receive of and from the said J. P. the sum of three shillings and three pence
() See this precedent, 3 Burr. 1320, where
sev(2) It is not neeessary to aver the charge to
eral objections were taken to it, but it
hold
l
ſal
a. 193.
ºù"º.º.º.º.º.º.”
"
been ſalse,
l Salk.
Salk. 174.
174. 1 Stra
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for and in consideration of an agreement then and there made to repay unto
the said J. P. the sum of one guinea, if a certain ticket numbered 2, in the
then present Irish lottery, should be drawn fortunate or unfortunate on the
seventeenth day of drawing of the said lottery. And the jurors, &c. do fur
ther present, that the said T. W., J. P., and J. M. in further pursuance of
the said conspiracy, combination, confederacy, and agreement, afterwards, to
wit, on the said, &c. at, &c. aforesaid, caused and procured the said justice to
make and grant his warrant, in writing, under his hand and seal, for the appre
hending and bringing of the said J. H. (meaning the said P. J. H.) before
the said justice, to be examined and dealt with according to law for the said
pretended offence. And the jurors, &c. do further present, that the said T.
W., J. P. and J. M. in further pursuance of the said conspiracy, combination,
confederacy, and agreement, afterwards, to wit, on the said, &c. at, &c. afore
said, caused and procured the said P. J. H. to be arrested by his body, and to
be kept and detained in custody for a long space of time, to wit, for the space
of two days, by virtue of the said warrant, for the cause aforesaid. And the
jurors, &c. do further present, that the said T. W., J. P., and J. M. in fur
ther pursuance of the said conspiracy, combination, confederacy, and agree
ment, afterwards, and whilst the said P. J. H. was kept and detained in cus
tody as aforesaid, to wit, on, &c. at, &c. aforesaid, did offer and propose to
the said P. J. H. that if he, the said P. J. H. would pay unto them the said
T. W., J. P., and J. M. a certain large sum of money, to wit, the sum of
twenty pounds, that they, the said T. W., J. P., and J. M. would give such
evidence before the said justice upon the hearing of the said information, as
should induce the said justices to acquit and discharge the said P. J. H.
of the said offence. And the jurors, &c. do further present, that afterwards,
to wit, on the said, &c. at, &c. aforesaid, the said P. J. H. having been so

imprisoned as aforesaid, for the space of time aforesaid, in order to prevent
his being unduly and by false testimony convicted as a rogue and vagabond
under the said false charge and information so as aforesaid exhibited against
him before the said P. C. so being such justice as aforesaid, by the said J. P.
in pursuance of the said before-mentioned conspiracy, combination, confedera

cy, and agreement, did pay to the said T. W., J. P., and J. M. a large sum
of money, to wit, the sum of ten pounds, whereas, in truth and in fact, the said
P. J. H. was not guilty of the said offence so charged and imposed upon
him as aforesaid, to *the great damage of the said P. J. H. to the evil exam

ple, &c, and against the peace, &c. And the jurors, &c. do further present,

[...lºs]
econd

Count.

that the said T. W., J. P., and J. M. being evil-disposed persons, and wick
edly devising and intending to oppress, aggrieve, injure, and impoverish the
said P. J. H. afterwards, to wit, on the said, &c. with force and arms, at, &c.

aforesaid, unlawfully, unjustly, wickedly, and maliciously did conspire, com
bine, confederate, and agree falsely to charge and accuse the said P. J. H.
of having received of and from the said J. P. the sum of three shillings and
three pence, for and in consideration of an agreement that he the said P. J.
H. would repay unto the said J. P. the sum of one guinea, if a certain ticket
numbered 2, in the then present Irish state lottery should be drawn fortunate or
unfortunate, on the seventeenth day of the drawing of the said state lottery.

And the jurors, &c. do further present, that the said T. W., J. P., and J.
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M. afterwards, to wit, on the said, &c. in pursuance of the said last-men
tioned conspiracy, combination, and confederacy and agreement, falsely,
wickedly and unlawfully did charge and accuse him the said P. J. H. of the
said last-mentioned offence, whereas in truth and in fact the said P. J. H. was
not, nor is, guilty of the same, and the said T. W., J. P., and J. M. then and

there well knew him not to be guilty of the same, and that the said T. W., J. P.

and J. M. in further pursuance of the said last-mentioned conspiracy, combi
nation, confederacy, and agreement, afterwards to wit, on the said, &c. unlaw
fully, wickedly, and unjustly did obtain, acquire, and get into their hands and

possession of and from the said P. J. H. the sum of ten pounds of him
the said P. J. H. under the aforesaid false color and pretence, and also un
der the color and pretence of concealing the said last-mentioned suppos
ed offence, and for not prosecuting the said P. J. H. to conviction for the
same, to the great damage, &c. to the evil example, &c. and against the peace,
Third count. &c. And the jurors, &c. do further present, that the said T. W., P.J. and
J. M. on the said, &c. at, &c. aforesaid, wickedly, unlawfully, and maliciously
did conspire, combine, confederate and agree together, that he the said J. P.
should, on his corporal oath, before some one of his majesty's justices of the
peace in and for the said county of Middlesex, charge the said P. J. H. by
the name of J. H. that he the said P. J. H. had received of and from the said

J. P. the sum of three shillings and three pence, for and in consideration of an
agreement made between him the said J. P. and the said P. J. H. that he the
said P. J. H. would repay to the said J. P. the sum of one guinea, if a certain
ticket numbered 2, in the then present Irish lottery should be drawn fortunate
or unfortunate, on the seventeenth day of the drawing of the said lottery, with
[*1179) a wicked intent then and there, by means of the tenor of the said false *charge
and accusation, to extort from the said P. J. H. large sums of the monies of
the said P. J. H. whereas in truth and in fact, he the said P. J. H. never was

guilty of the said last-mentioned offence, and the said T. W., J. P., and J. M.
well knew him the said J. P. H. to be innocent of the said offence.

And the

jurors, &c. do further present, that afterwards, to wit, on the said, &c. at, &c.
aforesaid, the said T. W., J. P., and J. M. in pursuance of the said last-men
tioned conspiracy, combination, confederacy, and agreement, under the terror
of the said false accusation above mentioned, did unlawfully, wickedly, and
injuriously obtain, acquire, and get into their hands and possession, of and
from the said P. J. H. a large sum of money, to wit, the sum of ten pounds

- of the monies of the said P. J. H. to the great damage of the said P. J. H.,
-

&c. [as before.]

Foriracy
a con. That R. B. late of, &c. P. J. late of, &c. R. G. late of, &c. and F. C.
to
-

-

-

-

Tº: late of, &c. being persons of evil name, fame, and dishonest conversation, and

º

not endeavoring to seek their living by honest labor, according to the laws of

*...** this kingdom of England, but compassing, devising, and conspiring amongst
a star

-

-

child, in or themselves by what unlawful means they might, unlawfully and unjustly ob
#.
from (a) This precedent is from 3 Lil. Raym. 37. It tion was overruled by the court. See an indict
im (a).
was the indictment against Best, and held valid, 1 ment for eonspiracy to induce a person to marry a

der to obtain

-

Salk. 174. It was objected to, that it did not aver woman, by giving out that she was pregnant by
the innocence of the party accused, but the objec- him, 4 Wentw. 79.
**

*

-

•

*

*

- -
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tain and acquire into their hands and possession, the goods, chattels and mo
ney of the honest liege men and subjects of the said lady the queen, to main
tain their dishonest and diabolical course of living, on, &c. at, &c. falsely,
unlawfully, wickedly, and craftily, contriving, intending, conspiring, and de
vising among themselves to deceive and defraud one P. P. the younger, of
London, mercer, not only of his monies, but also to deprive him the said P. P.
of his good name, fame, estate, and credit, and to bring the said P. P. into

the greatest hatred, scandal, contempt, and infamy, amongst all the liege men
and subjects of the said lady the queen, on, &c. aforesaid, at, &c. aforesaid,
falsely, unlawfully, deceitfully, maliciously, and for the cause of wicked gain,
conspired, contrived, consulted, and agreed among themselves falsely, un
justly, wickedly, and diabolically to charge and accuse the said P. P. to be the
father of a child whereof the said E. C. was then pregnant, as they then and
there pretended, and by the conspiracy among them so as aſoresaid before
had, then and there with force and arms, &c. they did falsely and maliciously
affirm, and every one *of them then and ºthere did falsely and maliciously [*1180 )
affirm, that he the said P. P. then lately before had carnal knowledge of the
body of her the said E. C. and had carnally known the said E. C., and that
the said P. P. was the father of the pretended child whereof the said E. C.
was then pregnant as she asserted and pretended, and that for the further exe
cution of the premises they the said R. B., P. J., R. G. and E. C. then and
there agreed and concluded among themselves that he the said R. B. should
go to the said P. P., and falsely, wickedly, maliciously, and for the sake of
wicked gain should charge and accuse him the said P. P. that he the said P.
P. then lately before had had carnal knowledge of the body of the said E. C.
and had carnally known her the said E. C., and that he the said P. P. was the
father of the said pretended child whereof they pretended that she the said E.
C. was pregnant. And the jurors, &c. do further say, that the said R. B. in
execution of the premises, and according to the said conspiracy, consultation,
and agreement among them the said R. B., P. J., R. G., and E. C. as afore
said before had, afterwards, to wit, on the said, &c. at, &c. aforesaid, with
force and arms, &c. falsely, wickedly, maliciously, diabolically, and for the
sake of wicked gain, in the hearing of many faithful liege men and subjects of
the said lady the queen, charged and accused the said P. P. that he the said
P. P. then lately before had had carnal knowledge of the body of the said E.
C., and had carnally known her the said E. C., and that he the said P. P. was
the father of the said pretended child whereof they affirmed the said E. C. then
was pregnant, to the great damage, scandal, and defamation of the said P.P.,
to the worst and most pernicious example, &c. and against the peace, &c.

That W. H. late of, &c. W. N. late of, &c. and T. J. late of, &c. being Indictment
f
evil-disposed persons, and wickedly and unjustly devising and intending to ji.
--

--

-

-

-

-

-

i

-

defraud one J. W. of his monies, on, &c. with force and arms, at, &c, afore-

º

said, falsely, fraudulently, and unlawfully did conspire, combine, confederate, 50l.,
under
pretence of
and agree among themselves to obtain, acquire, and get into their hands and F.;
possession of and from B. the wife of the said J. W. a great sum of money of §:"..."
him the said J. W. under a false color and pretence of procuring for G. W., R. ºf
the son of the said J. W., and B. W., the office and place of deputy of the ºals:
-

-

-

-

* | 181
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... said W. H., as comptroller of his majesty's customs in his port of Milford,
É. * and *the members and creeks thereunto belonging; and the said W. H. in pur
suance of and according to the said conspiracy, combination, conſederacy, and
agreement between him and the said W. N. and T. J. so as aforesaid before
had, afterwards, to wit, on the said, &c. at, &c. aforesaid, falsely, fraudulent
ly, unlawfully, and deceitfully did pretend to the said B. W. that he the said
W. H. then had, as comptroller of his majesty's customs, in the port of Mil
ford aforesaid, and the members and creeks thereunto belonging, power and
authority then and there to appoint the said G. W. to be his deputy, and that
the said J. T. in pursuance of and according to the said conspiracy, combi
nation, confederacy, and agreement between him and the said W. H. and W.
N. so as aforesaid before had, did then and there fraudulently pretend and affirm
to the said B. W. that he the said T. J. had power and authority on behalf
of the said W. H. to dispose of the said office and place of deputy to the said
J. W. for the said G. W., his son, and that the said T. J. and W. N. in pur
suance of and according to the said conspiracy, combination, confederacy, and
agreement between them and the said W. H. so as aforesaid had, afterwards,
to wit, on the said, &c. at, &c.aſoresaid, by the false pretences aforesaid,
and also under color and pretence of a certain deputation purporting to be
under the hand and seal of the said W. H. and purporting that the said W.
H. had thereby deputed and empowered the said G. W. to act and officiate
for him the said W. H. as his deputy in the office, business, and employment
of a comptroller of the customs at A., a member or creek belonging to the
chief port of M. aforesaid, fraudulently, and unlawfully did obtain, acquire,
and get into their hands and possession the sum of fifty pounds of lawful mo
ney of Great Britain, of the monies of the said J. W. of and from the said B.
W., that is to say, the said T. J. the sum of fifteen pounds, and the said W.
N. the sum of thirty-five pounds, whereas in truth and in fact the said W. H.

had not then any power to appoint the said G. W. to be his deputy, nor in
any wise to depute and empower him the said G. W. to act and officiate for
him the said W. H. as his deputy in the office, business, and employment as

a comptroller of the customs at A. aforesaid, to the great damage of the said
J. W. to the evil and pernicious example, &c. and against the peace, &c.

[...]

That W. G. late of, &c. and W. B. late of, &c. being evil-disposed persons,

º and wickedly devising and intending one A. L. not only of his credit and good
:*

reputation unjustly to deprive, but also to obtain and acquire to themselves of

º: and from the said A. L. divers large sums of money, on, &c. with force and

º: and

arms, at, &c. aforesaid, did amongst themselves conspire, *combine, confed
*. ob-erate, and agree falsely to charge and accuse the said A. L. with having lately
...; for before received stolen goods. And the jurors, &c. do further present, that
º

: the said W. G. and W. B. afterwards, to wit, on the said, &c. at, &c. afore
:* said, according to the said conspiracy, combination, confederacy, and agree
to layºut a ment between themselves before had as aforesaid, falsely, wickedly, and for
(b) See
C. C.to127,
of a pretence
precedentoffor
procuring
by conspiraº
Stark.
696. similar
See a precedents,
precedent forCro.
conspiring
ex- and
obtaining
an money
office from
the lords
tort money under pretence of procuring a place in of the treasury, 2 Campb. 229.
the custom-house, Cro. C.A. 198, and the abstract
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he sake of unjust lucre and gain, did, in the presence and hearing of divers sum of

persons, charge and accuse him the said A. L. that he the said A. L. had ...".
bought hats that were stolen, knowing them to be stolen, and that they the º.
said W. G. and W. B. did then and there falsely pretend and affirm to the spirators

said A. L. that a bill of indictment was then ſound at the general session of ºt.
the peace, holden at the New Sessions House on Clerkenwell Green, in and **
for the said county of M. on, S. c. then last past, against him the said A. L.,

for receiving stolen goods, knowing the same to have been stolen, whereas in.
truth and in fact, there was not, at the time of such charge and accusation,
nor at any time before or, since, any bill or bills of indictment whatsoever in:
any manner found against the said A. L. for the said supposed offence so.
falsely charged on him, or for any such like crime, and whereas in truth and
in fact the said A. L. was never guilty of the said supposed offence, or, any
other offence of that kind. And the jurors, &c. do further present, that by
the said false accusations and by divers threats,menaces,and allegations of them.
the said W. G. and W. B., that he the said A. L. should be transported into

parts beyond the seas for the said pretended offence, they the said W. G.
and W. B. did afterwards, to wit, on the said, & c. at, & c. aforesaid, demand,
receive, and take of the said A. L. one piece of gold coin of the proper coin of

this realm, called a guinea, for and as a composition of the said pretended.
offence, and to discharge the said A. L. from all further prosecution for the
same, and they the said W. G. and W. B. did also then and there by the false
and wicked pretences aforesaid, unlawfully cause and procure the said A. L.
to expend and lay out, and the said A. L. did then and there expend and lay
out twenty-three shillings of lawful money of Great Britain, at the dwelling- . . . . . . ;
house of the said W. B. in wine and other liquors, in the company and for
the entertainment of them the said W. G. and W. B. to the great damage,
-

infamy, and disgrace of the said A. L., to the evil and pernicious example,
&c. and against the peace, &c.

.

.

*

.

* *

.

.

.

.

For con
That J. P. late of &c. E. his wife, and J. H. late of &c. being evil dis-àº,
ºr “

”

. . .. .

, is .

-

st'ſ v.

-

ºr riv.

charge a

posed persons, and wickedly devising and intending unjustly to deprive one ...tº,
II. S. of his good name, ."fame, credit and reputation, and also to subject the a *:::
said H. S. without any just cause, to the loss of his life, and the ſorſeiture of *
.

-

.

-

-

- -

-

as a

r

-

and preter- -

-

his goods, on, &c. with force and arms, at, &c. aforesaid, among
-

is indictment
themselves

*

--

did unlawfully and wickedly conspire, conbine, "confederate, and agree "...,
falsely to charge and accuse the said H. S. that he the said H. S. had then turned
was .”
not
lately before feloniously ravished and carnally known the said E. against her found) with
-

-

-

; ,,-

will and consent. And the jurors, &c. do further present, that the said J. P., ºl.”
E. his wife, and J. H. afterwards, to wit, on the said, &c. at, &c. aforesaid, nev from
according to the conspiracy, combination,confederacy, and agreement between Fº l
them as aforesaid had, falsely, unlawfully, and for wicked gain jake, in the . . .
presence and hearing of divers persons, did charge and accuse the said H. S.
that he the said H. S. had then lately before feloniously ravished and carnally -, *, *
known the said E. And the jurors, &c. do further present, that in further
i.

(c) See

similar precedents,

Cro. C. c. 125.

Stark, 692.

VoI,

(d) See
Sºurk. 690.

III.

-

*

. .

75

ºfar precciºs,

crº. C. C.

124.
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prosecution of the said wicked devices and intentions of them the said J. P.,
E. his wife, and J. H., and according to the conspiracy, combination, con
federacy, and agreement between them as aforesaid had, the said E. after
wards, to wit, on the said, &c. at, &c. aforesaid, did, upon her oath, falsely

charge and accuse the said H. S. before T. D. esquire, then and yet being
one of the justices of our said lord the king, assigned, &c. that he the said H.
S. then lately before had carnal knowledge of the body of her the said E.
against her consent. And the jurors, &c. do further present, that in further
prosecution of the said wicked devices and intentions of them the said J. P.,
E. his wife, and J. H., and according to the conspiracy, combination, con

federacy, and agreement between them as aforesaid had, the said E. wife of
J. P. afterwards, to wit, at a general quarter session of the peace of our said

lord the king, holden at the New Sessions House on Clerkenwell Green, in
and for the county of Middlesex aforesaid, on Monday, the fourth day of July,
in the year aforesaid, before W. M. esq. Sir S. S. knt. J. S. and W. H.
esquires, and others their fellows, justices of our said lord the king, assigned,
&c. did falsely exhibit a certain bill commonly called a bill of indictment,
against the said H. S., by the name and addition of H. S. late of the parish of
St. Andrew, Holborn, in the county of Middlesex, yeoman, to J. S. gentleman,
&c. [name all the grand jurymen to whom the bill was exhibited, good and
lawful men of the said county of Middlesex, then and there sworn and charg
ed to inquire for our said lord the king for the body of the said county, which
said bill of indictment was by the said jurors above named then and there re
turned in the court aforesaid, before the said justices of our said lord the king

*

[*11841 above named, "and others their fellows aforesaid, thus indorsed, “not found,”
which said bill follows in these words, to wit, [recite the bill zhibited rerba
tim, J with intent to obtain and acquire unjustly to them the said J. P., E. his
wife, and J. H., of and from the said H. S. divers sums of money for com
pounding the said pretended felony and rape so falsely charged upon him as
aforesaid, to the great damage, &c. to the evil and perpicious example, &c.
and against the peace, &c.
For con
spiracy to

That H. P. late of, &c., C. W. late of, &c., and S. T. ſate of, & c. being

:*

evil-disposed persons, and contriving and intending one G. G. not only of his
committing
good
name, fame, credit, and reputation, wholly to deprive, but also to obtain
an unnatu-

...

-

and get for themselves of and from the said G. G. divers sums of money, on,

*:::. &c. at the said, &c. among themselves did conspire, combine, confederate,
*::::::. and agree, falsely to charge and accuse the said G. G. that he the said G. G.
taining
then lately before had committed the crime of sodomy, commonly called bug
money
i.e., gery, with him the said H. P. And the jurors, &c. do further present, that
:* the said H. P., C. W., and S. T. afterwards, to wit, on the said, &c. at, &c.
*::::: aforesaid, according to the conspiracy, combination, confederacy, and agree
un

from prºse- ment between them as aforesaid had, falsely, unlawfully, and wickedly did

*" charge and accuse the said G. G. that he the said G. G. then lately before had
committed the crime of sodomy, commonly called buggery, with him the said

H. B., whereas in truth and in fact the said G. G. was never guilty of the said
(*) See similar precedents, Cro. C. C. 126, Stark. 693,
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crime, or of any crime of the like nature. And that they the said H. P., C.
W., and S. T., in pursuance of, and according to the conspiracy, combination,
confederacy, and agreement between them as aforesaid had, afterwards, to wit,
on the said, &c. at, &c. aforesaid, unlawfully, wickedly, and unjustly, did ob
tain, acquire, and get into their hands and possession, the sum of five pounds
of lawful money of Great Britain, of the monies of the said G. G. of and
from the said G. G. under the aforesaid false color and pretence, and also
under color and pretence of concealing the said supposed crime, and for
not prosecuting the said G. G. for the same, to the great damage of the
said G. G. to the evil and pernicious example, &c. and against the peace,
&c. [There was a count omitting the conspiracy for obtaining money by
threats.]
k

That F. N. H. late of, &c. R. C. late of, &c. and W. S. late of the law
Atºmmon
for a
same place, laborers, being persons of wicked and depraved mind, and of ...;l
needy and desperate circumstances, and seeking to get their living by various . º:
-

-

-

-

-

-

- -

-

-

t

cutor of

subtle, fraudulent, and dishonest practices, on, &c. with force and arms, at, &c. .
aforesaid, unlawfully, fraudulently, and deceitfully did conspire, confederate, wºrth
of
bills of ex
and agreetogether, to cheat and defraud S. G. C. of his monies; and that the change un
-

-

said F. N. H., the said R. C., and the said W. S., in pursuance of the said ...;
conspiracy, combination, and agreement, so as aforesaid entered into by them 5..."
as aforesaid, then and there, to wit, on the said, &c. did falsely pretend to the (f).
said S. G. C. that they the said F. N. H., R. C., and W. S. were persons

interested in, and connected "with a bank in the country, and were able to ad-L"1185)
vance, and would procure to be advanced a large sum of money, to and for the
use of the said S. G. C. from their bank in the country, upon certain bills of
exchange to be accepted by the said S. G. C., payable at a future day, and to
be discounted by them the said F. N. H., R. C., and W. S.; by means of
which said false pretences, they the said F. N. H., R. C., and W. S. did then
and there procure the said S. G. C. then and there to accept certain bills of
exchange for the payment of certain large sums of lawful money of Great
Britain, in the whole amounting to a great sum of lawful money of Great Brit
ain, to wit, the sum of five thousand pounds, payable at a day then to come,
to the said F. N. H., or his order, (to wit) twelve bills of exchange, for the

payment respectively of the sums of four hundred and fifty pounds, three hun
dred and fifty pounds, three hundred and fifty pounds, two hundred and fifty
pounds, five hundred pounds, five hundred pounds, five hundred pounds, five
hundred pounds, five hundred pounds, five hundred pounds, three hundred
and fifty pounds, and two hundred and fifty pounds, and to deliver the same
so accepted as aforesaid, into the custody and possession of him the said F.
N. H. for the purpose of having an advance of money made to him the said
S. G. C. on the same, and having the same discounted to and for the use of
the said S. G. C.; whereas in truth and in fact they the said F. N. H., R.
C., and W. S. at the time of making the said false pretences as aforesaid,
then and there, to wit, on the said, &c. at, &c. aforesaid, well knew that they
(f) This indictment was settled by an eminent crown lawyer, and the defendants were convicted ;
see law, &c. ante, 1020.

*
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were not interested in, or connected with, any bank, in the country; and
whereas in truth and in fact, at the time of making the said false pretences as
aforesaid, they the said F. N. H., R. C., and W. S. well knew that they were
utterly unable to advance any large sum of money on the said bills of ex
change, or any of them, or to discount the same, or any of them, for the use
of the said S. G. C. and were then in needy and distressed circumstances;

and whereas in truth and in fact, at the time of making the said false pretences
as aforesaid, they the said F. N. H., R. C., and W. S. then and there, to wit,
on the said, &c. at, &c., aforesaid, never intended to advance any money

[*1186] whatsoever on the said bills of exchange so accepted as aforesaid, or *to dis
count the same for the use and benefit of the said S. G. C. but, on the con

-

‘...."

trary, fraudulently to convert the said bills of exchange so accepted as afore
said, to their own use, and utterly to cheat and defraud the said S. G. C. of
the same, to the great damage of the said S. G. C., to the evil example, &c.

and against the peace, &c. And the jurors, &c. do further present, that the
said F. N. H., R. C., and W. S. afterwards, to wit, on the said, &c. with

force and arms, at, &c. aforesaid, unlawfully, fraudulently, and deceitfully,
did conspire, combine, conſederate, and agree together, to cheat and defraud
the said S. G. C. of his monies; and that in pursuance of the said last-men
tioned conspiracy, combination, confederacy, and agreement, they the said F.
N. H., R. C., and W. S. did then and there, to wit, on the said, &c. at,

&c. aforesaid, get into their hands and possession of and from the said S. G.

C. certain other bills of exchange accepted by the said S. G. C. and payable
at a future day (to wit) twelve other bills of exhange so accepted and paya
ble as last aforesaid, and of great amount and value, to wit, of the amount
and value of five thousand pounds in the whole, under a false pretence that
they the said F. N. II., R. C., and W. S. would advance, and procure to

be advanced, to the said S. G. C. upon the security of the said bills a large
sum of money, for the use of the said S. G. C., they the said F. N. H., R.

C., and W. S., at the time when they so got into their said possession the said
last-mentioned bills of exchange so accepted as aforesaid, then and there, to
wit, on the said, &c. at, &c, aforesaid, having no intention to advance any
money, or procure any advance of money, upon the said last-mentioned bills
for the use of the said S. G. C., but to convert the same to their own use, and

utterly to cheat and defraud the said S. G. C. of the same, to the great dam

Third count,” and deception of the said S. G. C., to the evil example, &c. and against
º *:::: the peace, &c. And the jurors, &c. do further present, that the said F. N.
ſº. H., R. C., and W. S. afterwards, to wit, on the same day and year aforesaid,
ºn with force and arms, at, &c. aforesaid, unlawfully, fraudulently, and deceitful
act.

ly, did conspire, combine, confederate, and agree together, to cheat

and de

fraud the said S. G. C. of his monies, to the great damage of the said S.
G. C., to the evil example, &c. and against the peace, &c. .
Indictment

º,
thºſen ants to ob
taun pos-

That F. N. H. late of, &c. R. C. late of, &c. and W. S. late of, &c, being
persons of wicked and fraudulent minds and dispositions, and in needy and
desperate circumstances, on, &c. with force and arms, at, &c. aforesaid, un

lawfully, wickedly, and deceitfully did conspire, combine, confederate and agree

** together, to cheat and deſraud T. J. and P. J. oſ, &c. in the principality of
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*Wales dealers in wool, of their goods, wares, and merchandizes, and that

łºń, of

in pursuance of the said wicked, fraudulent, and unlawful conspiracy, combi- woºl by
nation, confederacy, and agreement, the said W. S. afterwards, to wit, on the

º:

same day and year aforesaid, did travel unto W. in the county of G. and did ... ".
then and there falsely pretend to the said T. J., and P. J., that the said F. N. jº.
H. was a merchant of credit and respectability, carrying on the business er, good for
of a merchant, in Suffolk Lane, Cannon Street, to wit, in the parish of, nothing (g).
&c. aforesaid, in London aforesaid, and that he the said W. S. was an agent
of the mercantile house of the said F. N. H. at, &c. aforesaid, and in further

prosecution of the said unlawful conspiracy, the said W. S. did then and there
contract with the said T. J. and P. J. for the purchase of a certain number of

packs of wool, to wit, twenty-nine packs of wool of great value, to wit, of the
value of five hundred and seventy-four pounds six shillings and four pence, to
be paid by certain bills of exchange, to be then and there drawn by the said
W. S. on the said F. N. II., excepting the sum of thirteen pounds, to be paid
in cash by the said W. S.; and the said T. J. and P. J. trusting to the false
pretences and misrepresentations of the said W. S. as aforesaid, did then and
there receive of the said W. S. certain bills of exchange, drawn by the said
W. S. on the said F. N. H. in the pretended character of merchants, payable
at a future day, to wit, five bills of exchange, for payment of a large sum of
money, in the whole amounting to the sum of five hundred and sixty-one pounds
six shillings and four pence, together with the sum of thirteen pounds, as and
for the consideration for the said twenty-nine packs of wool; and he the said

W. S. did then and there, by the means and pretences aforesaid, obtain and
get into his possession the said twenty-nine packs of wool, (to wit) at, &c.
aforesaid; whereas the said W. S. at the time of making the said false pre
tences as aforesaid, well knew that the said F. N. H. was no merchant, but

falsely assuming that character to defraud his majesty's subjects, and that he
the said W. S. was not acting as an agent for the said F. N. H. in the fair
and real business and character of a merchant, and well knew that the said

several bills or either of them, were not intended to be paid to the holders of
the same, but were drawn and given as aforesaid, for the purpose of fraud and
deception, to wit, at, &c. aforesaid, to the great damage and deception of the
said T. J. and P. J. to the evil example, &c. and against the peace, &c,
[There was a sceond count for a general conspiracy to defraud, as in the last
precedent.]
-

-

*That on, &c. at, & c. there happened a dreadful and terrible fire, which, in For
[*1188)
a con
a short space of time, burned down and consumed a very great number of spiracy
by
the curate
-

-

dwelling-houses, together with several out-houses, barns, stables, goods, wares, and .
merchandizes, stock in trade, and husbandry of great value, to the great dis- º:
tress and impoverishment of the poor owners thereof, and other families; and .
that in tender consideration thereof, and on the humble petition of A. B., C. by fire of
D., E. F., and two hundred other distressed persons, on behalf of themselves i.
and a great many other sufferers by the said fire, our said lord the king, deep- º: tieſ
-

-

-

-

-

sutterers

,
, , (h)
(g) On this indictment which was settled by an by false pretences, see ante, 994 to 1021.
(h) Sco similar precedents, Cro. C. C. 136.
victed. As to the offence of obtaining goods, &c. Cro. C. A. 220. . .
-

-

eminent crown lawyer, the defendants were con-

-

1 188

INDICTMENTs for conspiracy. [Chap. XVII.
ly sensible of the unspeakable misery of the said poor sufferers, out of his spe
cial grace and princely compassion, was graciously pleased to condescend to
grant his letters patent, (commonly called a brief) sealed with his great seal,
bearing date, &c. unto the said petitioners, thereby granting, &c. [set out let
ters patent.] And the jurors, &c. do further present, that a copy of the said
brief, printed by R. S. being the printer of our said lord the king, and indorsed

and marked in a convenient part of the said printed copy, that is to say,

on

the back of the said printed copy, with the name of the said A. B. (the said

A. B. being one of the trustees named in the said letters patent,) written with
his own hand, at the time of the said A. B.'s signing the same, being also in
dorsed and marked on the said copy, and the printed copy being stamped ac
cording to the form of the statute in that case made and provided, was after
wards, to wit, on, &c. aforesaid, at, &c. aforesaid, duly sent and delivered to

one T. K. late of the parish of A. aforesaid, in the said county of W. linen
draper, and one C. T. late of the same place, coppersmith, (they the said T.
K. and C. T. then and there being the church-wardens of the said parish of
A.) to be read and published, and the charity to be thereon collected, who
afterwards, to wit, on, &c. at, &c. aforesaid, received the same printed copy,
and afterwards, to wit, on, &c. at, &c. aforesaid, delivered the same to T. S.

late of the said parish of A., clerk, being the then curate of the said parish,
who then and there received the same, and that the said T. S. did openly, be
fore sermon had begun, read such printed brief in the church of the said par
ish of A. to the congregation there assembled, on one of the Sundays which
happened within two months next after the said T. S. had received the same,
to wit, on, &c. to wit, at, &c. aforesaid. And the jurors, &c. do further pre
sent, that the said T. K. and C. T. afterwards, to wit, on, &c. last aforesaid,
at, &c. aforesaid, did collect and receive in the said church, divers large sums
of money freely therein given, that is to say, from C. D. the sum of, &c. and
[*1189] from E. F. the sum *of, &c. amounting in the whole to a large sum of mo

ney, to wit, to the sum of, &c. of lawful money, which said several sums of
money were so given by the said C. D. and E. F. respectively to the said T.
K. and C. T. to and for the use of the poor sufferers by the dreadful fire afore
said. And the jurors, &c. do ſurther present, that the said T. S., T. K. and
C.T. afterwards, to wit, on, &c. aforesaid, at, &c. aforesaid, did unlawfully
and unjustly conspire, combine, confederate, and agree among themselves, to
cheat and defraud the said poor sufferers of a large sum of money, to wit, of
the sum of, &c. part of the said sum of, &c. which had been so as aforesaid
collected and received by the said T. K. and C. T. And the jurors, &c. do
further present, that the said T. S., T. K., and C.T. in pursuance of the con
spiracy and combination aforesaid, afterwards, to wit, on the same day and

year last aforesaid, at, &c. aforesaid, delivered to one M. N., the said M. N.
then and there being a deputy and agent authorized by the said letters patent
to receive such charitable money for the use of the said poor sufferers, a
small sum of money, to wit, the sum of, &c. and no more, (being only part
of the said sum of, &c. so charitably and benevolently contributed and col
lected as and for the purpose aforesaid,) as and for the whole of the said

money, so collected and received from the inhabitants of the said parish of
A. and the said other well disposed persons then being within the same parish,
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to be delivered to the deputies and agents authorized to receive the same, for
the use of the said poor sufferers as aforesaid, by reason whereof the said.

poor sufferers were greatly injured and aggrieved, to the great damage of the
said poor sufferers, and against the peace, &c.
—-º-

There are several very special precedents in Wentworth for conspiracies to

defraud, but their great length, and the peculiarity of the circumstances they
state, render their insertion here unadvisable. There are two for conspiracy
to obtain money by falsely pretending to secure an annuity to the prosecutor,
4 Wentw. 80, 89; one for combining to prevent customers from dealing with

a particular tradesman, 4 Wentw. 104 : one for an attempt to ruin manufac
turers, dy threatening their workinen, riots, and various acts of violence, 6
Wentw. 439; and one for conspiring to procure an acceptance by false rep
resentations of the credit of the drawer, and that the defendants could get the
bill discounted, 6 Wentw. 378; and one for "insuring ships, and then pro [*1190]
curing them to be sunk at sea, 6 Wentw. 387. There is in Cro. C. A. 191,

a very long indictment for conspiring to influence a man not to sell stock, but
to buy more, by false representations respecting public affairs; and another,
Cro. C. A. 191, for conspiring to alter a lease in favor of the lessor, to the
prejudice of the lessee See also for other precedents of conspiracy, Trem.
P. C. 82 to 85.

That E. E. late of, &c. J. C. late of, &c. and T. W. late of, &c. being For a con
spiracy to
persons of evil name and fame, and of wicked and depraved character, on, break into
a dwelling
&c. with force and arms, at, &c. aforesaid, unlawfully and wickedly did con house wit
a felonious
spire, combine, confederate, and agree together, and with divers other evil intent
to
disposed persons whose names are unknown to the jurors aforesaid, unlaw steal the
fully to attempt and endeavor, feloniously and burglariously to break and en

ter the dwelling-house of G. A. P. there situate, with intent the goods and
chattels therein being feloniously and burglariously to steal, take, and carry
away. And the jurors, &c. do further present, that the said E. E., J. C., and
T. W., in pursuance of, and according to the conspiracy, combination, confed
eracy, and agreement aforesaid, afterwards, to wit, on the same day and in the
year aforesaid, about the hour of eight in the evening of the same day, with
force and arms, at, &c. aforesaid, the dwelling-house of the said G. A. P.
there situate, unlawfully did attempt, feloniously and buglariously to break
and enter, with intent the goods and chattels therein being,feloniously and bur

glariously to steal, take, and carry away, by then and there endeavoring to
break and force open the outer door of the said dwelling-house with a certain
iron crow, and also by then and there endeavoring to open the outer door of

the said dwelling-house with a pick-lock key, to the great damage of the said
G. A. P. to the evil example of, &c. in comtempt, &c. and against the peace,
. (3) On this indic ment the defendants were con- 228, where it was holden that it would not lie; sed
victed. It was settled, by an eminent crown law- quaere, see ante, 1140, 1141. As to the offence of

yer. See an indictment for a conspiracy to enter burglary, see ante, 1090 to 1100
a preserve with violence in the night, 13 East,

-

goods there
in (i).
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Second
count for an
attempt to

break, &c.

&c. And the jurors, &c. do further present, that the said E. E., J. C., and
.T. W. being such persons as aforesaid, afterwards, to wit, on the same day and
year aforesaid, about the hour of eight in the night of the same day, with force
and arms, at, &c. aforesaid unlawfully did attempt feloniously and burglarious
ly to break and enter-the said dwelling-house of the said G. A. P. there situ

[*1191 ) ate, with *intent feloniously and burglariously to steal, take, and carry away
the goods and chattels therein being, by then and there endeavoring to force
and break open the outer door of the said dwelling-house with a certain
iron crow, and also by then and there endeavoring to open the outer door of
the said dwelling-house with a pick lock key, to the great damage of the said
Third count
And the jurors, &c. do further present,
for conspira G. A. P. and against the peace, &c.
cy to at
that
the
said
E.
E.,
J.
C.
and
T.
W.
being
such persons as aforesaid, on the
tempt to
break house same day, and in the year aforesaid, with force and arms, at, &c. aforesaid,
in day time.
unlawfully and wickedly did conspire, combine, confederate, and agree to
gether, and with the said other persons whose names are unknown as afore
said, to attempt and endeavor as much as in them lay, to break and enter the
said dwelling-house of the said G. A. P. there situate, with intent the goods

and chattels therein being, feloniously to steal, take, and carry away, and that
the said E. E., J. C. and T. W. in pursuance of, and according to the con
spiracy, combination, confederacy, and agreement, so as last aforesaid before
had, on the same day, and in the year aforesaid, about the hour of three in the
afternoon, with force and arms, at, &c. aforesaid, the dwelling-house of the
said G. A. P. there situate, unlawfully did attempt to break and enter, with

Fourth

intent the goods and chattels therein being, feloniously to steal, take, and carry
away, by then and there endeavoring to force and break open the outer door
of the said dwelling-house, with a certain iron crow, and also by then and
there endeavoring to open the outer door of the said dwelling-house, with a
pick-lock key, to the great damage of the said G. A. P. to the evil example,
&c. in contempt, &c. and against the peace, &c. And the jurors, &c. do

count, for
attempt to
“do the like.

further present, that the said E. E., J. C., and T. W. being such persons as

aforesaid, on the same day and year aforesaid, about the hour of three in the
afternoon of the same day, with force and arms, &c. at, &c. aforesaid, the
dwelling-house of the said G. A. P. there situate, unlawfully and wickedly did
attempt to break and enter, with intent feloniously to steal, take, and carry
away, the goods and chattels therein being, by then and there endeavoring to
force and break open the outer door of the said dwelling-house, with a certain

iron crow, and also then and there endeavoring to open the outer door of the
said dwelling-house, with a pick-lock key, to the great damage of the said
G. A. P., and against the peace, &c. .

..

**

-

-

** *

For a con

spiracy to
pull down a
wall, &c.
and pulling
down the

**

-

-

That A. B. late of, &c. [and other defendants, together with divers other
evil-disposed persons, to the jurors aforesaid as yet unknown, heretofore, to
wit, on, &c. with force and arms, at, &c. aforesaid, did unlawfully conspire,

combine, confederate, and agree together, unlawfully, riotously, and routously,

same (a).

to break down, pull down, prostrate, demolish, and destroy, a certain wall, and

certain other erections, buildings, posts, pales, rails, and fences of one C. D.
(a) From the MS. of a gentleman at the bar, Quatre see 13 Fast, 231. As to fºrcible entries, see
ante, 1120 to 1123.
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*there then erected, standing, and being near a certain dwelling-house and
premises of the said C. D. there situate. And the jurors, &c. do further pre
sent, that in pursuance of the said conspiracy, combination, confederacy, and
agreement, so as aforesaid had, they the said A. B., &c. afterwards, to wit, on,

&c. aforesaid, at, &c. aforesaid, with force and arms, did unlawfully, riotously,
and routously, assemble and meet together, near to the said dwelling-house
and premises of the said C. D., and near to the dwelling-houses and premises

of divers other liege subjects of our said lord the king there, and being so as
sembled and met together, then and there unlawfully, riotously, and routously,
did make a great noise, riot, disturbance, and affray, and staid and continued

there making such noise, riot, disturbance, and affray, for a long time, to wit,
&c. for the space of five hours, and thereby for and during all that time, there
greatly disturbed, disquieted, terrified, and alarmed the said C. D. and his wife
and family in the peaceable possession and enjoyment of his said dwelling-house
and premises, and also greatly disturbed, disquieted, terrified, and alarmed

the said other liege subjects of our said lord the king, inhabiting and residing
in the said dwelling-house and premises,and then and there unlawfully, riotous
ly, and routously, did break down, pull down, prostrate, demolish, and destroy,
great part of the said wall, &c. &c. to wit, twenty perches of the said wall, then
and there standing and being, and the materials thereof, to wit, five hundred
bricks,&c. &c. of a large value, to wit,&c. unlawfully,riotously, routously, and
wantonly, did cast and scatter into and about the king's common and public
highway there, to the great damage and terror of the said, &c. and of his ma

jesty's other liege subjects, in contempt, &c. to the evil example, &c. and
against the peace, &c. And the jurors, &c. do further present, that the said

Second?
count.

A. B. &c. together with divers other evil-disposed persons, to the jurors afore
said as yet unknown,heretofore, to wit, on,&c. aforesaid, with force and arms,
at, &c. aforesaid, did unlawfully conspire, combine, confederate, and agree to

gether, unlawfully to break down, demolish, prostrate, and destroy, certain
other erections, buildings, posts, pales, rails, and fences there, then standing
and being the property of, and belonging to his said majesty's subjects there,
then inhabiting and residing, in contempt, &c. to the evil, &c. and against the
Third

peace, &c. And the jurors, &c. do *further present, that the said A. B.,

count.

&c. together with divers other evil-disposed persons, to the jurors aforesaid as [*1193 ):

yet unknown, being respectively rioters, routers, and disturbers of the peace
of our said lord the king, heretofore, to wit, on, &c. aforesaid, with force and
arms, at, &c. aforesaid, did unlawfully, riotously, and routously, assemble and

meet together, to disturb the peace of our said lord the king, near to the dwel
ling-houses of divers other liege subjects of our said lord the king, and being
so assembled and met together there, then and there, unlawfully, riotously, and
routously, did make a great noise, disturbance, and affray, and staid and con
tinued there making such riot, noise, disturbance, and affray, for a long space of
time, to wit, &c. and thereby for and during all that time there,greatly disturbed
disquieted,terrified, and alarmed the said last-mentioned subjects in the peacea
ble possession, use, occupation, and enjoyment of their said dwelling-houses,and
then and there unlawfully,riotously, and routously, did break down, pull down,
prostrate, demolish, and destroy great part, to wit, twenty perches of a certain
Wol. III.
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other wall, and certain other erections, buildings, posts, pales, rails, and fences,

-

to wit, twenty other erections, &c. of the said C. D. then there standing
and being, and the materials thereof, containing divers, to wit, five hºndred
other bricks, &c of the said C. D. ºf a large value, to wit, &c. ºnlawfully,
riotously, routously, and wantonly, did cast and scatter into and about the said

*

-

common and public highway there, to the great damage and terror of the said
C. D. and his majesty's other liege subjects, in contempt, &c. to the evil,' &c. .

and against the peace, &c. [Fourth count faea Piot, omitting the conspiring.]
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ABDUCTION OF WOMEN, (see titles Child Stealing. Rape.)

-

-

•

1. Points of Law,
.-Asto offence, 817, n. (s)
takingclergy,
away817,
women
having
: * ' “Rersons
, without
18, n.
(s) property, against will, guiltyy of felony,

-

-

,

-

3.

-

**te constitute offence, will suffice if taking or marriage be against will, 818 m.

" -

2 * * (s)

--"

‘. . . if forcible abduction be in one county and marriage in another, when defend
aht cannot be indicted in either, 818, n. (s)
how far accessaries are within the statute, 818

. Indictment
• must state that woman had lands or goods, or that she was heir
well as that she was actually married or defiled, 818
the place and manner of taking must be stated, ib.
must be alleged that it was for lucre, ib.
not essential to show intention to marry or defile, 818, 19
-

apparent, as

Evidence

. .

. party
injured, if marriage was by compulsion, will be competent witness,819,
•
n.
-

Punishment, 919, n.

...

Offence of taking away female infants, (see title Child Stealing.)

...

" persons, above fourteen years of age taking away woman under sixteen years
. .
. from possession of parents or guardian, to be imprisoned two years, &c.

s

-"

º

.. "

--

S19 •

if parent has once assented to marriage, he cannot retract, ib.
an illegitimate child is within statute, ib.
- indictment may be supported on general prohibitory clause of statute, 820
2. Precedents of indictments, &c.
for felony, in taking a woman having substance, against her will, on 3 Hen.
7... c. 2.817

-

ABORTION, ATTEMPTs to PROCURE,

-points of law, 797, n.

-

• ‘Precedents of Indictments,

...

for administering savin to woman quick with child, 797
for administering savin to woman not quick with child, ib.
for administering decoction of savin to procure abortion to woman before the
-

-

. . quickening, 798
at common law, for assault and administering, &c. to cause miscarriage, ib.

ACGESSARIES, (see ante, vol. i. Index, title Accessary.)
indictment against, before the fact to murder, felony or burglary, 5
indictment against, for harboring principal felon, ib.
against accessaries for larceny, 961, (see title Larceny.)
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INDEX.

ACCESSARIES-(Continued.)
in murder, 741, 755, (see title Murder.)
guilt of, cannot be greater than that of principal, 743

accessaries to piracy before fact ousted of clergy, 1130
ACTION, (see ante, vol. i. Index, title Action.)
penal, indictment for compounding, 223
ADDITION IN INDICTMENT,
statement of 1
ADJOURNMENT,

statement of, at sessions, 216, 347, and see title Perjury.
ADMINISTRATION,

to seamen, indictment for perjury with intent to procure, 484
ADMIRALTY, (see titles Murder. Piracy.)
jurisdiction of, 1090
commencement of indictment for offence within admiralty sessions, 3
forgery on officers of, 1030
at sessions of, indictment for murder, 759

for murder, where party died in jurisdiction, 753
for perjury, at sessions of, on trial for murder, 459
AFFIDAVIT,

-

to hold to bail, (see title Perjury.) 1169
AFFIRMATION, (see title Quaker.)
false, of Quaker, perjury, 369
AFFRAY, (see title Assault.)
what, 821

apprehension for, stated, 188
indictment for, 133

AGENT, (see titles Attorney. Banker. Clerk. Master and Servant.)
ALEHOUSE CERTIFICATE,

forgery of, 1031
ALIBI,

-

for suborning to perjury to prove, 478
ALMANACK,
forging of stamp on, 1028
AMBASSADOR, (see title Law of nations.)
indictment for libel on, 54

for breaking open house of, 58
ANABAPTISTS, (see title Dissenters.)
indictment for disturbing congregation of, 26
ANIMALS, (see titles Highway. Larceny. Nuisance.)
Nuisances by,
for keeping unruly bull in a field through which there was a public footpath,
-

641

for keeping furious dog unmuzzled near highway, 643
for keeping pack of hounds, and placing carrion near the road, whereby air
was infected, ib.
for keeping hogs near public street, 647

for killing sheep near highway, ib.
Killing, wounding, and poisoning,
1. Points of law,

offence in general, 1086 a, n. (x)
not offence at common law, ib.
founded on Black Act, ib.

clergy restored, ib.
what cattle within statutc, ib.
what malice essential, ib.

not necessary that cattle should die, ib. 1087

question as to aiders and abettors, ib.
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INDEX.

ANIMALS-(continued.)
1. Killing, wounding, and poisoning—(continued.)
venue may be in any county, ib.
what description sufficient, ib.
2. Precedents of Indictments, &c.

for felony, on 9 Geo. 1. c. 22, in maliciously killing a gelding, 1086 a
the like, for maiming cows, 1087 a
the like, for maiming gelding, in another form, ib.
the like, for poisoning horses, 1088
Ill-treatment of cattle, see 3 Geo. 4. c. 71, Appendix, to 1086
Stealing of animals, (see title Larceny.)
ANIMUS FURANDI,

necessary to constitute larceny, 978
ANSWER IN CHANCERY,

for perjury in, 386.389. 397
APOTHECARY, (see title Mala Praxis.)

-

indictment against, for keeping inoculating house near church, 656
APPAREL, (see title Clothes)
APPEAL,

indictment for perjury on, 468
APPRENTICE, (see title Exercising Trades.)
against master, for confining and starving apprentice, 777
for cruel treatment of, 829. 831

for using trades not having served as, 539
for pretending not to be an apprentice, and obtaining money for enlisting, 1017
enticing or harboring away, or enticing to steal, 993
embezzlements by, 690 b
ARB ITRATORS, (see title Perjury.)
indictment for perjury before, 424
-

- -

ARMOR,

embezzling king's, 937
ARMS,
-

training to use of, 508
ARMY, (see title Soldiers.)

*

ARREST,

for conspiring to cause officer to arrest wrong person, 1148
for conspiring to cause arrest by affidavit, 1109
by justice, of party offending in his own view, stated, 187
by constable, in his own view, 138
ARSON,

1. Preliminary notes and points of law,
offence at common law, 1121
definition, ib.
there must be an actual burning, ib.

-

not necessary that the entire building should be on fire, or that any part of it
should be entirely consumed, ib.

-

attempt to commit arson is misdemeanor at common law, ib.
it must be wilful and malicious, 1122
as to malice, ib.
as to intent, ib.
-

-

servant negligently setting fire to house liable to forfeiture of £100, and im
prisonment, ib.

what shall be deemed the subject of arson, ib.

felony without clergy to burn any corn within Cumberland, Northumberland,
Westmoreland or Durham, ib.

any person burning grain in the night time is guilty of felony, 1123
corruption of blood saved, ib.
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1N DEX.

ARSON.—(continued.)
1. Preliminary notes and points of law—(continued.)
what shall be deemed the subject of arson—(continued.)

-

**

capital offence to fire any house or out-house, hovel, stack of corn, grain,
hay, or wood, 1123
likewise to any mill, ib.
what house, &c. within meaning of the act, ib.

-

-

-

felony, without clergy, to fire mines, &c. ib.
as to ships, 1124
as to whose house should be burnt, to constitute offence, ib.
at common law the house must belong to another person, ib.

*

-

*.

capital offence to fire any house, out-house, warehouse, shop, &c. whether in
possession of offender or not, with intent to defraud another person, ib.
likewise any buildings or engines used in trade, 1125

.

likewise any ship, or military or naval stores, ib.

*

Process, 1125
Indictment, 1 125

.

.-->

-

-

*
-

-

-

[ty, ib.
venue, under 9 Geo. 1. c. 22, or 12 Geo. 3. c. 24, may be laid in any coun

at common law, is generally local, ib.
|site, 1126
at common law, the terms voluntarily (or wilfully) and maliciously are requi.

.."

should be inserted on indictment, on 9 Geo. 1. c. 22, 1126

.

**

no occasion to call the place a dwelling-house, ib.
sufficient to describe building according to language of act, ib.
need not state buildings, &c. was burnt, ib.

.

.

º:
.

. . .

name of owner of house must be stated, ib.

::

if not to be ascertained, it may be stated as the house of person
Evidence, I 126
Punishment, 1127

..

unknown, ib.
-

--

-

-

:

felony, at common law, ib.
felony, without clergy, by statute, ib.
2.

Precedents of Indictment, &c.
for setting fire to a dwelling-house, 1127
on 9 Geo. 1. c 22, s. 1, for wilfully burning the house of another, 112S
on 9 Geo. 1. c. 22, for setting fire to a stack of hay, ib.
on 9 Geo. 1. c. 22, for setting fire to place of confinement in a borough, ib.
on 9 Geo. 1. c. 22, for feloniously procuring person, by promise of money,
to join in setting fire to stack of hay, 1129
for felony on 9 Geo. 3. c. 28, for setting fire to cotton mill, ib.
for misdemeanor at common law, in setting fire to floor in defendant's own
house contiguous to others, to public alarm and danger, ib.
for misdemeanor at common law against lodger for setting fire to part of the
wainscot of a room with intent to burn it, ib.
against person for misdemeanor in attempting to burn his own house, 1131
for felony on 43 Geo. 3. c. 5S. s. 1. for setting fire to house in prisoner's
-

own possession, 1131 b

on 12 Geo. 3. c. 24, in setting fire to king's stores in the rope-house, dock
yard of his majesty, 1131 c

ARTICLES OF PEACE, (see title Perjury.)

-

-

-

indictment for perjury in swearing to, 440
ARTIFICERS SEDUCING, TO LEAVE KINGDOM, (see title Trade.)
1. Points of law.
no longer an offence, 542, n.

as to offence in general, before late act of 5 Geo. 4. ib.
2. Precedents of indictments, &c.

-

for enticing artificer to leave the kingdom, 542
the like in another form, 544

."

[maker, 545

on 5 Geo. I. c. 27, for preparing to go abroad and use the trade of a comb
for conspiring to raise price of wages, 1163 to 1169

INDEX.
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-

AssAULTS, (see title Public Justice.)
what an assault, 821, n.
a battery, ib.
an affray, ib.

-

-

proceedings and indictment in general, ib.
evidence, ib.

punishment, ib.

-

indictment for common assault, 821
second or subsequent count, ib.
for assault and affray, 133
for riot and assault, 500

for an assault by casting person on floor and kicking him, 821, see Appendix
for
for
for
for
for
for
for
for

to page 821, as to injuries by furious driving.
an assault and beating out an eye, 822
the like, and tearing hair off prosecutor's head, ib.
an assault and encouraging dog to bite, 823
assaulting with-walking stick, ib.
riding over a person with a horse, ib.
an assault by driving coach against prosecutor's chaise, ib.
driving cart against a chaise and throwing driver from chaise, 825
assault and presenting loaded gun and threatening to fire it, ib.
*

for violent assault and wounding plaintiff with bayonet, ib.

for assaulting driver of chaise, and with the wheel of cart overturning chaise,
S26

: for assaulting and driving cart against chariot and breaking back of one of
the horses drawing chariot, ib.

"...ſor assault and violently seizing and taking away receipt for debt, 827
for
for
for
for
for

assault on a clergyman, ib.
assault on revenue officers, 126 to 139
assaults in rescues 182,208
assault in court, 208
assault on commissioners of taxes, 214

for assault on privy counsellor, 99
for assault in king's palace, 18S
for assault in church-yard, 21
for assault with intent to murder, 828
for assault with drawn sword with intent to murder, ib.

for assault and casting into pond with intent to suffocate, 829
for cruelty, beating and ill-treating parish apprentice, and keeping her from
necessary food, ib.

for assault with intent to commit rape, 816
för assault to commit sodomy, 50
for not providing sufficient food for servant of tender age, 831
for assaulting woman quick with child so that the child was brought forth
-

dead, ib.

for assaulting a collector of turnpike in execution of office, 832
for assaulting constable in execution of office, ib. 146, 151 to 158
for-assaulting game-keeper in execution of duty, 832
for assault and battery on account of money won at play, 833
the like in more concise form, ib.

for assaulting person on highway and defacing and cutting garments, ib.
for assault to stop progress of grain, 538
for assault on captain of ship with intent to murder him, by some of his crew
who had mutinied, 1096

-

on 10 Geo. 2. c. 31. s. 9. for going armed with fire arms into royal forest,
with mtent to kill deer, and assaulting assistant keeper, 1133 a
for perjury in swearing to assault, 443, 445
-
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ASSAULTS AND FALSE IMPRISONMENT,
for an assault and false imprisonment, 835
•
the like and obtaining money, for discharge, ib.
the like and obtaining note for discharge, ib.
against commander in chief of East India provinces, for assault and imprison
ment of the prosecutor there, 836

for assault and false imprisonment, and demanding of prosecutor either to
sign a note for money, or to fight a duel, 838
for assault, menacing with loss of life, seizing and throwing into dungeon,
and keeping him imprisoned there, 839
for assault and false imprisonment within the palace, 840
ASSEMBLY, (see titles Conspiracy. Riot.)
ASSIGNMENT,

-

assignment of perjury, (see title Perjury.)
ASSIZES,
described, 366
ASSURANCE COMPANIES,

forgery on, 1027
ATTACHMENT,
for extortion on, 298

ATTEMPTS, SOLICITATIONS, AND ENDEAVORS,

on 37 Geo. 3. c. 70, for endeavoring to seduce a soldier from duty and alle
giance, and to mutiny, 101
for soliciting party to commit unnatural crime, 50
for attempting to bribe first lord of the treasury, 683
to commit larceny, 992
to steal fish, 934
to rob, 807

-

to commit perjury, (see title Subornution of Perjury.)
ATTORNEY,
retainer of, stated, 149

indictment against, 336
embezzlement by, 921 b
indictment for libels on, 894, 5

ATTORNEY-GENERAL, (see title Informations.)
information by, 6

AWARD, (see titles Arbitrators.

Perjury.)

BAIL, (see title Personating.)
for conspiring to release a man, by becoming fictitious bail, 1145
BAKER,
*

offence of selling bad bread, 556, n.
BANK OF ENGLAND,

stealing effects of, 921 d
indictment against cashier of, for embezzlement, 968
notes, forgery of, (see title Forgery.)
BANKERS,

embezzlements by, 921 a
against banker's clerk for embezzlement, 962

BANKRUPT, (see titles Embezzling Effects.

Not Surrendering.

proceedings in bankruptcy, stated, 402. 510, &c.
for perjury in proceedings in bankruptcy, 114. 402 to 416
BANKS OF RIVERS, (see titles Rivers. Watercourse.)
BARGAIN AND SALE, AND RELEASE,
for forgery of, 1063
BARON,

of the Exchequer, described, 395
BARON AND FEME, (see titles Husband and Wife.
-

Wife.)

Trade.)

120.1

IN L, EX.

BARRETRY,

1. Points of law,
as to the offence, 232 a

barretry is offence at common law, 232
punishment by statute, 232 a
definition, ib.

party not guilty for a single act, ib.
attorney cannot be indicted for maintaining another's groundless suit, 232
whether feme covert can be indicted, ib.

if indictment state defendant to be a common barretor it will suffice, ib.

the prosecutor must inform defendant of particular acts to be given in evi
dence, ib.

no place need be specified in indictment, ib.
indictment must conclude contra pacem, ib.
justices of peace have authority to try, ib.
punishment for, fine and imprisonment, ib.
lawyers disabled from practising, ib.

words “common barretor,” necessary in indictment, ib.
2. Precedents of Indictments, &c.
indictments for barretry, ib.
BARRISTER,
indictment for libel on, 884

-

-

-

BASTARD CHILD, (see title Perjury, and Subornation of Perjury.)
offence of, murder of, 750
indictments for murder of, 767, 8
concealing birth of, 750

-

indictment for conspiring to charge party with being father of 1179
for perjury in filiating child, 438, 9

for suborning woman to swear to, to J. P. 475. 480
BATHING, (see titles Decency.

Nuisance.)

indictment for, 41
BATTERY, (see title Assault.)

-

BAWDY HOUSE, (see title Disorderly House.)
1. Points of law,

not necessary to state names of visitors in indictment, 39
several offenders may be joined in one indictment, ib.

-

--

keeping house, and encouraging persons to resort thither, indictable at com
mon law, ib.

how punished, ib.

-

unlicensednotplaces
of public
entertainment
are disorderly,
ib. forfeits 20!, ib.
constable
prosecuting,
according
to the order
of magistrates,
-

-

person managing a house of ill fame, is deemed the owner, ib.
no indictment lies for being a common bawd, ib.
a wife, as well as her husband, may be indicted for disorderly house, ib.
local situation of house, whether necessary to state it, 39
-

presentment for, ib.
2. Precedents,

-

for keeping bawdy house, or other disorderly house, 38
for keeping disorderly house, 40

BEER, (see title Unwholesome Provisions.)
for selling on Sundays, 672
BEES,

-

larceny of, 930
BELIEF, (see title Perjury.)

swearing to perjury, 393
BESTIALITY, (see title Sodomy.)

for bestiality, on 25 Hen. 8. c. 6, 49
Wol. III.

77

-

-

-

,

--
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INDEX.

BIGAMY, (see titles Marriage.
1. Points of law,

Police.

Polygamy.)

definition of, 718

subject to same penalties as petit larceny, ib.
when husband or wife is abroad for seven years, ib.
ignorance of existence, ib.
divorce, ib.

marriage within age of consent, ib.
divorce a mensâ et thoro will set the parties at liberty, 719
divorce may be shown to have been obtained by fraud or collusion, ib.
if parties affirm union after age of consent, marriage is binding, ib.
if first marriage beyond sea, and second in England, it is indictable here, ib.
form of indictment in general, ib.
*

venue, ib.

must state both marriages, and that the former wiſe was alive at time of
second marriage, ib.
evidence in general, 720

the first wife cannot be admitted as witness against her husband, or vice ver
sa, ib.

how marriage proved, ib.
2. Precedents of Indictments,

against duchess of Kingston, for bigamy, 718
against a man for bigamy, 721
for marrying a second wife, the former being living, when the offender is tried
in the county where apprehended, 1 Jac. 1. c. 11, ib.
BILL BROKER,

indictment against, for embezzlement, 967
BILL OF EXCHANGE, (see titles Forgery. Larceny.)
for forging bill, acceptance, and indorsement, 1071, 2
for stealing, 973 a

-

-

BILL OF MIDDLESEX,
stated in indictment, 193
BISHOP,
petit treason to murder, 742

BLACK ACT, (see titles Animals.
Threatening letters.)

Arson.

Malicious Mischief.

indictment on, 200,

BLASPHEMY, (see title God, offences against.)
indictment for, 13

BLEAeHING CROFT, (see title Cloth. Linen.)
BODIES, DEAD, (see title Dead Bodies.)
BONDS,

stealing of,
forgery and uttering of, with intent to defraud exexcutors, 1065, 6
the like with intent to defraud two different persons, 1066
BOOKS, (see title Libel.)
great latitude allowed in criticising, 868
BOOTHS,

robbery in, 942. 1195
BUOYS,

destroying of, 1093
BRASS,

indictment for stealing of, 984
for receiving of 989
BRAZIER,

indictment against for nuisance, 664

BREAD, (see title Unwholesome Provisions.)
BREAKING IN, (see title Burglary.)

Rescue.

index.
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BRIBERY, (see title Selling offices.)
how punishable, 682
indictment for attempting, 684
BRICKS,
combination to raise price of 1140

BRIDGES, (see titles Highways.

Nuisances.)

Points of Law,

as to the offence of destroying bridges, 593 b.
as to the offence of not repairing bridges, 589. 591
subject to nearly the same rules as highways, 589
public bridges are of common right to be repaired by the county, ib.
liability extends to 300 feet on each side of bridge, 589. 602
not necessary to constitute public bridge that it should be always open, 589
individuals may become liable, ratione tenurae, or by prescription, ib.

if a person build a bridge and receive no profit from it, which is useful to the
county, he is not liable to repair, 590
county or riding liable to repair bridge erected by statute, though commis
sioners empowered to raise tolls, ib.

if an incommodious bridge be erected, it is indictable as a common nuisance, ib.
when county liable to repair a bridge newly erected, ib.
party liable to repair bridge, is also bound to widen as necessary, 591
modes of prosecution, ib.

four justices at sessions have jurisdiction, 591
statutes, how construed, ib.

when information granted, ib.
usual course by indictment or presentment, ib.
indictment, ib.
who may be made defendants, 591, 2
must show what bridge is for, 592

must show how party liable, ib.
where duty charged, indictment must state where lands are situate, ib.

in presentments by grand jury, no occasion to show who ought to repair, ib.
pleas, ib.

plea that county is not liable, must show on whom the obligation rests, ib.
under plea of general issue, the county may give evidence that particular in
dividuals have repaired, 592, 3
certiorari, 593
trial, ib.

no inhabitant of the county where the nuisance is, can sit as a juror, but may
be examined as a witness, ib.

where impartial trial cannot be had, indictment may be tried in adjoining
county, ib.
evidence, ib.

judgment similar to that in the case of highway, ib.
judgment in general, ib.
2. Precedents of Indictments, &c.

against county for suffering bridge to decay, 593, 4
where the bridge lies in two counties, against one of them for neglecting to
repair its own division, 295

-

-

-

against county for not maintaining and widening public bridge, and keeping
the battlements of sufficient height, 596

-

presentment of bridge at quarter sessions which county ought to repair, 597
against individual for not repairing bridge which he ought to do, ratione ten
urae, 599

the like against individual, bound ratione tenurae to repair, for suffering bridge
to decay, ib.

for permitting the bridge to be out of repair, and unsafe, ib.

-

for leaving parapet wall prostrate, so that passage became dangerous, ib.
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BRIDGES—(continued.)
2. Precedents of indictments, &c.—(continued.)
against assignees of a corporation for not repairing public bridge built in lieu
of a ford, which corporation ought to preserve, 600
for not repairing a house near to a cominon sewer and bridge, whereby dan
ger of house falling into sewer or on bridge, 601
for not repairing highway within 300 feet from bridge, 602
-*

BROKERAGE ILLEGAL, (see title Usury.)
BROKERS,

-

-

larceny by, 921 a
BROTHELS, (see title Bawdy-house.)
BUGGERY, (see title Sodomy.)
BULL-BAITING, (see titles Highways. Nuisances.)
indictment for, near highway, 627
BULLION, (see title Coin.)
-

BURGLARIOUS INSTRUMENTS,

having in possession, 1116
BURGLARY,
1. Preliminary notes. Points of Law, &c.
for conspiracy to commit, 1190
offence, I 101
definition, ib.

In what place burglary may be committed, 1101
must in general be committed in mansion-house, ib.
may be in church or chapel, 1 102

dwelling-house must be a place of actual residence, ib.
as to what is sufficient residence, ib.

proprietor of house need not actually be in it, ib.
if nothing in house fit for accommodation of inmates, offence will be merely
larceny, ib.
mere casual residence in tenement will not suffice, 1103
-

every house for the dwelling and habitation of man is a mansion-house, ib.
a loſt or stable the abode of a coachman is within meaning, ib.
burglary to break shop built close to dwelling-house, though no person sleep
there, ib.

burglary not committed in an out-house distant from mansion, 1104
nor in a booth or tent in market or ſair, i 105

At what time offence must be committed, I 105
it must be committed in night, ib.

no burglary if day-light sufficient to discern features, ib.
this does not extend to moon-light, ib.

- -

both the breaking and entry must be nocturnal, 1106
What acts are necessary to constitute the offence, I 106
must be both breaking and entry, ib.
what is a breaking, ib.
must be actual, and not construction of law, ib.

entry by open window or door is not burglary, ib.
forcing a person by threats to open door is sufficient force, ib.
so if admittance be obtained by fraud, ib.
immaterial what kind of violence is used, 1107

if the first entry be merely a trespass, and offender afterwards break open an
inner door, he will be guilty of burglary, ib.
breaking may be subsequent to entry, ib.
breaking out of house is likewise burglary by statute, 1108
an entry is necessary as well as breaking, ib.
the introduction of any part of the body will suffice, ib.
-

introducing hook, with intent to steal, may amount to burglary, ib. [ry, ib.
if instrument be inserted to form aperture, it will not be regarded as burgla
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BURGLARY—(continued.)
What intention necessary to constitute burglary, 1108
no burglary can be committed, unless the offender intended to commit felo
º

ny, ib.

felonious intention at time of breaking is necessary, ib.
Indictment, 1509

-

peculiar exactness as to the time is necessary, ib.
some hour about the time must be stated, ib.

without this, defendant can only be convicted of larceny, 1109

not necessary that evidence should correspond with the allegation of time, ib.
both breaking and entering must be charged to have been in night, ib.
offence must in general be laid to be committed in dwelling-house, ib.
as to place, ib.

proper to state church to be the parish church of the parish, ib.
description of owner, 1110 to 1113
the name of the owner must be stated, 1110

who is to be regarded as owner, l l 11
the place broken cannot be laid to be the property of servants or agents, ib.
mere occupancy is not sufficient property, ib.
various instances ib.

when property must be laid in the king, ib.
the principle applies in the case of corporations, &c. 1112

if agent of trading company reside in house, it may be laid to be his, ib.
so city hall may be laid to be the house of the clerk, ib.

chambers in inns of court are considered as separate dwellings, ib.
if all internal communication be cut off, the partitions become separate houses,
ib.

if lodgers' rooms be broken, property must be laid in the proprietor of house,
if he reside therein, 1113

the proper person should be stated in the proceedings, ib.
any material variance will be fatal, lb.

description of offence in general, I 113 to 1115
the words “broke and entered,” “feloniously,” and “burglariously,” are es
sential, ib.
felonious intention or actual commission of a substantive felony must be
charged, ib.
intent must be correctly stated, 1114

previous stealing in the same house cannot be joined with subsequent break
ing, ib.
if defendant acquitted of burglary because it was not complete, indictmen:
for misdemeanor may be preferred, 1115
Plea, 1115

on indictment for burglary and an actual stealing, and a mere attempt to steal
be proved, on which ground defendant is acquitted, he cannot avail him
self of the plea autre fois acquit, on a subsequent indictment, ib.
- Verdict, 11 15

-

where larceny is charged with burglary, defendant may be convicted of the
less, and acquitted of the greater offence, ib.

in joint indictment for burglary and felony, defendants cannot be found guil
ty in different degrees, ib.
Punishment, 1116

principals and accessaries are subject to capital punishment, ib.
Rewards, il 16

of persons apprehending and prosecuting burglar to conviction, as to Tyburn
ticket, &c. ib.

Having burglarious tools, &c. in possession, 1116
2. Precedents, of Indictments, &c.
for burglary, laying intent to steal, and actual theſt, I 117

1206

INDEX.

BURGLARY—(continued.)
Having burglarious tools, &c. in possession—(continued.)
2. Precedents of Indictments, &c.—(continued.)
for burglary, with intent to steal, I 118
against principals and accessaries before fact, for stealing plate from chapel, ib.
for burglary, with intent to steal, and an actual theft to the value of forty shil
lings, in dwelling-house, 1119
on 12 Anne, c. 7, for burglary, in breaking out of house, 1120
for burglary, in breaking into house with intent, actual felony committed and
breaking out, on 12 Anne, c. 7, ib.
BURNING, (see title Arson.)
CALICO, (see title Forgery.)
for forging stamps on, 1060
stealing of, 936. 983

CANAL, (see title River.)
CAPIAS AD RESPONDENDUM,
stated, 194
CAPIAS AD SATISFACIENDUM,

pleaded, 164, 378
CAPTAIN OF SHIP, (see title Piracy.)
indictment for assault on, 1096

CARDS, (see title Unlawful Gaming.)
forging stamps on, (see title Forgery.)
CARRIER,

for secreting letter containing a bank note, 970
when larceny for him to steal goods entrusted to him, 920
CARRION,

indictment for placing near highway, 643
CARROTS,

stealing of, 930 a
CATTLE, (see title Animals.)
what are, under black act, 1086
ill-treatment of, 1086
CEPIT,
-

in larceny, that word necessary, 949 b
CERTIORARI,
as to bridges, 593

as to highways, 574
CHACE, (see titles Deer. King's Park.)
-

-

CHALLENGES,

1. Points of Law,
as to offence, 848

* *

*

information lies, though not at the instance of the person who first incited the
duel. ib.
if death

-

ensues in deliberate duel, it is murder in principal and

provoking language, &c. tending to incite a party

seconds, ib.
to duel, is misdemeanor at

common law, ib.

person carrying challenge is guilty of misdemeanor, ib:

.

copies of original letters will serve to ground information, ib.
writing to party to incite him to challenge, is misdemeanor, ib.

indictment nearly resembles proceedings on threatening letters,
intent need not be alleged, ib.
punishment is in discretion of court, ib.
2. Precedents of indictments, &c.

information in Crown office for sending written challenge, 84°
for sending challenge to magistrate, 850
for sending written challenge, 852
for sending challenge in letter, ib.

ib, 849
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CHALLENGES—(continued.)

2. Precedents of indictments, &c.—(continued.)
for sending written challenge to prosecutor, and posting him as a coward, 853
information for similar offence, 854

against party who carried challenge, ib.
against justice of peace for writing and delivering challenge to another justice,
at the instance of third person, 855
for verbally and personally challenging justice of peace to fight duel, 856
for personal challenge to fight duel, 857

for verbal challenge to fight duel, and violent assault, beating, throwing on
ground, leaving senseless, &c. 859
for writing letter inciting another to send challenge, 861
for assaulting person and provoking him to fight by opprobrious language, 862
for sending challenge about money lost at a game at dice, 9 Anne, ib.
-

CHAMBERS,

in inn, or college, within meaning of 12 Anne, c. 1. s. 7, 939
in inn, or college, considered separate dwellings, in burglary, 1112
CHAMPERTY, (see title Maintenance.)
what is, 234

CHANCELLOR OF EXCHEQUER,
indictment for libel on, 99
CHANCERY, COURT OF,
bill in, pleaded, 386

swearing before master, 387
CHAPEL, (see titles Church. Larceny.)
CHATTELS, (see title Larceny.)
CHEATS AND FALSE PRETENCES,

1. Preliminary notes—points of law,
offence at common Law, 994

no mere fraud, not amounting to felony, is indictable at common law, ib.
definition, 994

-

using false weights, selling goods with counterfeit marks, playing with false
dice, and frauds affecting the course of justice, 994, 5

no indictment lies for converting corn sent to miller to grind, 994 a
or for a deceitful warranty, ib.

nor for giving check on bankers, where party had no effects, 994
frauds, for false tokens, 995

selling wrought gold, under sterling alloy is not indictable, ib.
selling by false measure is indictable, selling under measure is not, ib.
indictable to sell bad wine, ib.

-

using false, is indictable at common law, and punished with fine by statute, ib.
all frauds affecting public justice, or the crown, are criminal, ib.

all personating bail, and pretending to be an object of relief at a public asy
lum, ib.

-

supplying unwholesome food is indictable, ib,
for embezzling money, collected on a brief, ib.
indictment lies against apprentice for enlisting to obtain bounty, ib.
indenture must be proved by a subscribing witness, 996
offence by statute, ib.

defrauding individual, by means of privy tokens, is made misdemeanor by
statute, ib.

statute does not extend to cases where party procures goods on his own ac
count, with intent to steal, 997

obtaining money by false pretences, ib.
construction of acts in general, and instances, 997 to 998 a
frauds by lodgers, manufacturers, servants of public companies, persons em
ployed in post-office, and the embezzlement of naval stores, are noticed
in different statutes, 998

1208

INDEX.

CHEATS AND FALSE PRETENCEs—(continued.)
1. Preliminary notes—points of law—(continued.)
offence of cheating with dice, 998
indictment in general, 998 a

-

•

-

.

-

venue, ib.

several persons may be jointly indicted, 999
indictment may include several charges, ib. .
.
necessary to set forth means, or false tokens, by which fraud was effected, .’
with all possible accuracy, ib.
basket sufficiently described by the word parcel, ib.
property should be stated accurately, ib.
... *
-

-

-

-

-

ownership, how described, ib.

-

-

-

*

not sufficient to charge that defendant falsely pretended, without an absolute
negative of all the assertions of defendant, ib.

punishment, 999
2. Precedents of indictments, &c.

....

-

.

-

.

..

At common law,

-

. . ..

.

. .

• .
A

-

for selling by false weights and measures, 1000
*
for defrauding person of money, by counterfeiting post-mark on counterfeit.
-

letter, 1001

-

-

- -

against pensioner of Chelsea college, for defrauding king of money, by pro
curing himself to be admitted out-pensioner of the same college as of
another regiment, and under pretence that he was not provided for by
government, ib.

for obtaining money under pretence of being collector of tax, 1003
[1003
for fraud by counterfeit letter, and other false tokens, on 33 Hen. S. c. 1.

On statutes,

-

against brewer, for selling beer in casks short of measure, on 23 Hen. 8. c.
1. 1004

-

on 30 Geo. 2, for obtaining goods under pretence of being servant to cus
tomer, 1005

-

on 30 Geo. 2, for obtaining goods under pretence of being merchants of good
fortune, 1006

-

on 30 Geo. 2, for obtaining goods under pretence that defendant was recom
mended by partner, and that bill of exchange was good, 1007
on 30 Geo. 2. c. 24, for pretending child to be pauper of parish, and obtaining
money for its support, 1009

for obtaining money under pretence of drawing a check, and that defendant
was a gentleman of fortune, ib.

against attorney, on 30 Geo. 2. c. 24. s. 1, for pretending he had given larger
fees than he really had, 1011

-

on 30 Geo. 2, for obtaining money under pretence that a paper was a good
note of hand, 1016

for pretending to justice and recruiting serjeant, that defendant was not ap
prentice, thereby obtaining money to enlist, 1017.

-

on 30 Geo. 2. c. 24, against member of a benefit club, for obtaining money
belonging to the rest of the members, under false pretences, 1918
on 30 Geo. 2. c. 24, for obtaining more than the sum due for carriage of a
parcel, by producing false ticket, 1019

-

for obtaining bills of exchange, under pretence of getting same discounted
£or prosecutor, 1020
CHELSEA COLLEGE, (see title Cheats.)

indictment for pensioner of, for defrauding his majesty, 1001
CHESTER,

for perjury on trial at assizes for, 458
CHILD, (see titles Infant. Murder.)
stealing of, 820 a
*

-
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CHOSE IN ACTION,
offence of stealing considered, 932

indicument for stealing, 962
CHRISTIANITY, (see title God.)
. . part of law of England, 14
CHURCH, (see titles Church-yard.

God.)

; : I. Points of Law,
not going to church for a month indictable, 21
requisites of indictment, ib.

-

-

an indictment for a first offence is avoided by conformity, ib.
• dissenters may plead toleration acts, ib.
. . what evidence necessary, ib.
stealing in, to value of twelve-pence, 941 a
. ..
stealing lead from, 931
... •
burglary in, 1101
A
description of property in, 1109
2. Precedents of indictments, &c.
indictment for not going to church for a month, 20 .
for breaking church windows by firing a gun, 23
-

-

-

-

-

-

in another form, ib.
for stealing from, 987 a.

1118

-

-

against apothecary for keeping inoculating house near, 656
for a nuisance to way to, 623

-

CHURCHWARDEN, (see titles Office. Overseer.)
CHURCH-YARD, (see titles Dead Body. God.)
striking in, punishment for, 22.
indictment for striking in, 21

for drawing weapon, with intent to strike, 22
indictment must show intent, ib.

for drawing and striking, 23
CLERK, (see title Larceny.)

indictment against banker's clerk for embezzlement, 962
petit treason in, to murder bishop, 742
CLIPPING, (see title Coin.)
CLOTH, (see title Selling Calico.)
CLOTHES,

indictment for assault, and spoiling, 832
COACHES,
-

furious driving of, 821
COALS, (see title Forestalling.)
-

conspiring to raise price of, I 139
mine, setting fire to, 1124, 5
COCKFIGHTING,
indictment for, 673
COIN,

1. Points of Law,
offence relative to, in general, 103

-

counterfeiting gold or silver money, 103. 105
bringing false money into kingdom, 103.
counterfeiting or bringing counterfeit foreign coin,current,"nto the kingdom,ib.
treason to counterfeit Irish coin, ib.

•

-

-

-

-

coining
goldmust
or silver
money
felony,
how far foreign
counterfeit
resemble
legal coin,ib,ib.
there need not be any attempt to utter; ib.
marking the edges of current money, ib.
gilding, washing, and casing, ib.
receiving coiners, what offence, 104
icted, ib
the receiver of a traitor cannot be tried till original traitor is convº", *
---

Vol. III.

78

-

-

- -

-
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COIN-(continued.)
1. Points of Law—(continued.)

a party agreeing, before the fact, to receive and vend counterfeit coin, is a
principal traitor, 104

.

prosecutions for marking, gilding, washing, or coloring, &c. coin, must be
within six months, ib.

information before justice is sufficient commencement, ib.
evidence, what sufficient, ib.

, two witnesses not necessary, ib.
houses, &c. may be searched for tools and base coin, ib.
the defendant allowed thirty-five peremptory challenges, 104
not entitled to copy of indictment, nor counsel, ib.
sentence what, and its consequences, ib.
rewards to prosecutor, ib.
-

indictment must contain word “traitorously,” ib.

must specify kind of coin, 105
offence must be laid against allegiance, ib.
2. Precedents of indictment, &c.

for treason in coining guineas, on 25 Edw. 3. c. 5. s. 2, 103
for treason in coining a shilling, on 25 Edw. 3, 105
the like in another form, ib.

for treason in coloring base metal like a shilling, on 8 & 9 W. 3, 106
for felony in coining a half-penny, 11 Geo. 3. c. 40, 106
on 11 Geo. 3. c. 40, for coining half-penny, against principal and accessary
before the fact, 107

for coining bank tokens, 52 Geo. 3, ib.
for treason in having tools for coining in custody, on 8 & 9 W. 3, 108

for treason in hiding and concealing coining tools, on 8 & 9 W. 3. c. 26, 110
for treason against two persons, for having dye in custody for coining, ib.
for treason in clipping and rounding monies and afterwards uttering them, on
5 Ehiz. c. 11, ib.

for felony, on 8 & 9 William 3. c. 26. s. 6, for putting off counterfeit shillings
and sixpences for less that nominal value, 111

for a misdemeanor in uttering counterfeit shilling, 15 Geo. 2, 112
for misdemeanor in uttering counterfeit shilling twice or more within ten days,
on 15 Geo. 2. c. 28. s. 3, 113

for misdemeanor on 15 Geo 2. c. 28, for uttering counterfeit half-crowns,
having another in possession, 114
for felony in uttering a counterfeit shilling, having been before convicted as
common utterer on same day, 115

for misdemeanor at common law in causing guineas filed and diminished to be
uttered as good guineas, 116
for misdemeanor at common law in uttering counterfeit half-guinea, ib.
for misdemeanor at common law for uttering counterfeit sixpence, and having
another found in his custody, 117—second count for having counterfeit
ed money in possession with intent to utter it, ib.
for felony in putting off false copper at less than its nominal value, ib.

for a misdemeanor in buying guineas, on 52 Geo. 3. c. 50, 118
for a misdemeanor at common law in selling counterfeit Dutch guilders, for
good and true guilders, 119

for importing counterfeit or light coins, 120
sending counterfeit coin out of realm, ib.
relating to bullion, ib.

.
stealing copper coin. 987

coLLéºé."

2

of tolls, indictment for assault on, 832

of tolls, indictment against, for extortion, 299
oftaxes, indictment against, for extortion, 300
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COLLIERIES, (see title Coal.)
riots, &c. in destroying, 485 a note
COLORING, (see title Coin.)
COMBINATION, (see title Conspiracy.)
COMMENCEMENTS OF INDICTMENTS, &c. (see title Conclusions.)
of indictment at sessions for Middlesex for offence out of Westminster, 1

of indictment at sessions for Middlesex for offence in Westminster, ib.
of indictment at sessions for Westminster for offence in same, but out of St.

Martin's-le-grand, ib.
of indictment at sessions for Westminster for offence within same, and also
within St. Martin's-le-grand, 2
of indictment at assizes or general quarter sessions, ib.
the like with alias dictus of surname, ib.

the like with alias addition of degree, ib.
the like against a feme covert indicted separately, 3
the like against several defendants, ib.
of indictment for offence within Admiralty sessions, ib.
of a second or subsequent count, ib.
of information by attorney-general ex officio, 6
of information in Crown office in name of the master, 7
of second count, ib.

of information qui tam at quarter sessions, 11
of indictment for murder, 750
COMMISSIONERS,
of taxes, assault on, 214, 490 a
of property tax, indictment for libel on, 914

COMMISSIONS, (see titles Bankruptcy.

Perjury.)

how to state issuing out of commission of bankruptcy, 511
COMMITMENT,
stated, 160, 65
COMMONS,

for perjury before committee of house of, 418
for libel on house of, 99

COMPANY, ILLEGAL, (see title Illegal Companies.)
ublic, embezzlements by servant of, 421 d
COMPOUNDING OFFENCES,

Compounding felony,
1. Points of Law,

as to offence in general, 220

-

-

compounding felony by party grieved, is punishable by fine and imprisonment,
ib.

2. Precedents,

for compounding a felony, 220

-

for prevailing on a woman to compound for rape committed on her, 221
Compounding a penal action,
offence, and how punished, 225
Precedents,

-

for compounding quitam action commenced in K.B., on 31

-

Eliz. c. 6. s. 8,

in name of another for resigning benefice, 223

-

for compounding quitam action without leave of court, upon 5 Eliz. c. 5, for
selling wine contrary to statute, 226

for compounding an offence against penal statute, 229
on
money atopenal
compound
action,having
230 been
on 18
18 Eliz.
Eliz. c.c. 5,5, for
for taking
compounding
action,quithetam
penalty
-

incurred by evading stamp duties on receipts, 331

CONCEALMENT OF FELONY, (see title Misprision of Felony.)
of birth of bastard, 750
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CONCLUSIONS OF INDICTMENTS, (see title Commencements.)
of indictment, or second count, at common law, 3
where offence has been injurious to individual, 4
for treason, ib.
of second count on statute, ib.
of indictment for murder, 750
of information by attorney-general ex officio, 6
of each count of information by master of Crown office, 7
of information by master of Crown office, ib.
of information qui tam at quarter sessions, 11
CONFESSION,

-

of offence before justices stated, 128
CONFORMITY, (see title Dissenters.)
CONGREGATION, (see titles Anabaptists.
CONIES, (see title Game.)
offence of stealing considered, 934 b

Church.

Dissenters.)

indictment for stealing, 979
CONSPIRACY,
1.

--

*

*

*

Preliminary notes, points of law,
as to the offence,
definition of, 1 138

object which renders combination criminal, 1138, 9
combination to prosecute party known to be guiltless, 1 139
for what conspiracy an indictment lies, ib.
|mon law, ib.
all confederacies wrongfully to prejudice another are misdemeanors at com
may be to injure public trade, ib.

to raise wages, ib.
to raise price of funds, ib.

-

to affect public health, ib.
to violate public police, ib.
to do any act in itself illegal, ib.
not indictable to conspire to commit civil trespass to take game, ib.
agreement between individuals to support each other in all undertakings law
ful or otherwise, is illegal, 1140
conspiracy to do act only morally criminal, ib.
-

-

-

the verbal slander where several unite, ib.

-

-

*

combination to raise the price of stock is indictable, ib.
conspiracy depends on the unlawful agreement and not consequence, ib.
no excuse for confederacy for malicious prosecution, that indictment was in
sufficient, or that the court had no jurisdiction, ib.
means by which the object of conspiracy must be effected,

husband and wife cannot be guilty of conspiracy, 1141

-

if all defendants except one be acquitted he cannot be punished, ib,
one conspirator may be tried singly, 1141
where the rest escape, ib.
*

not necessary to show an actual association or confederacy, ib.
not essential to complete offence that any act should be done in pursuance

of the unlawful agreement, 1141
nor that any party was aggrieved, ib.
workmen conspiring to work at a certain rate or time, how punished, 1142
-

ºnades of prosecution, by indictment or action on the case, ib.
if information moved for, prosecutor will be compelled to abandon the action, ib.
-

indictment may be tried at sessions, ib.
indictment, ib.
venue must be laid in county where combination took place, ib.

sufficient to state conspiracy alone without overt acts, though not usual, ib.
in indictment for conspiracy to indict prosecutor, it need not be shown for
what particular offence he was prosecuted, 1143

INDEX
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CONSPIRACY-(continued.)
1. Preliminary notes, points of law—(continued.)
|1143
no occasion to aver innocence of prosecutor if the conspiracy be laid falsely,
where act is in itself illegal, not necessary to show means by which the con
spiracy was effected, ib.

in conviction of journeymen manufacturers for illegal agreement on 39 & 40
Geo. 3. c. 106, the agreement must be stated, ib.
-

-

in what words offence must be laid, ib.
evidence, &c.

no direct evidence need be given of the fact of conspiring, but it may be
collected from other circumstances, ib.

*

-

on motion for new trial aſter conviction, all the defendants must be present, ib.
also on motion in arrest of judgment, ib.
new trial, I 143 c

in general, 1143 a. b. c.
punishment,
in discretion of court by fine, imprisonment, &c. 1144
2. Precedents of indictments for conspiracies,
general form of indictment, 1145
-

-- a

At common law for conspiracy to disturb dissenting congregation, 29
against master of workhouse and surgeon for conspiracy to prevent body of

poor person who died in workhouse from being buried, that it might be
dissected, 36

-

-

for conspiracy to levy and make insurrection and rebellion, and incite ene
mies to invade this kingdom, 68, 9

-

conspiring to collect information here and in Ireland, as to the disposition of
subjects, 69, 70

-

conspiring to raise rebellion in Ireland, 71
conspiring to levy war against king in this realm 79
conspiring to prevent the acting of a play, 494, 5
for conspiring to lessen value of houses in a parish, 660
for conspiring to release a man from custody of marshal by becoming bail
under ficticious names, 1145

-

-

conspiracy to cause sheriff's officer to arrest wrong person, by personating
the party against whom the writ was issued, 1 148
. . .
conspiracy by persons confined in K. B. for debt, to effect their own escape,
and that of others, ib.

for riot and conspiracy in K. B. prison, and attempting to blow up wall with
gunpowder, I 150

for conspiracy to persuade man not to give evidence against one committed
for putting off bad money, l 151, 2

against two persons for conspiring that one of them should rob the other,
with intent to charge the hundred, 1156

-

against two parish officers for conspiring to persuade poor people to marry,
in order to burthen the man's parish with the maintenance of the wo
man, 1157, 8

for conspiring to cheat his majesty's subjects, by producing false dice to be
played with, 1160

-

for conspiracy to seduce artificers and convey machines to foreign parts, 1161
at common law, for conspiracy among workmen to raise their wages and les
sen the time of labor, l 163

against salt makers for conspiracy to raise price of salt, I 164
against journeymen serge weavers for refusing to work for a master who had
employed a man contrary to the rules entered into by conspiracy, 1166
for conspiracy by journeymen manufacturers to raise the price of labor, pre
vent others from working, and breaking open prison, 1167
against master rope-makers for conspiracy to employ no journeymen who
had left their last masters without their consent, 1169
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CONSPIRACY-(continued.)
2. Precedents of indictments for conspiracies—(continued.)

-

for conspiracy to hold a man to bail for the sum of £1 100, on an affidavit
which was worn before clerk to signor of bills of Middlesex, 1169
for conspiracy to indict an innocent man of perjury when bill was thrown out
by grand jury, 1171
for indicting a man for forging stamps who was acquitted, 1174

for conspiracy to charge a man with having stolen from one of the conspira

,

tors and thereby obtaining promissory note and money from prosecutor,
I 175

for conspiracy to lay information against prosecutor for illegal insurance in
lottery, and then obtain money to compromise it, 1176
for conspiracy to charge a man with being the father of bastard child, in or
der to obtain money, 1179
for conspiracy and defrauding party of money, under pretence of procuring
his son the office of deputy comptroller of customs, 1180
for conspiring to charge a man with receiving stolen goods and thereby ob
taining money for compounding same, and to lay out money to entertain
conspirators, 1181, 2
for conspiring to charge a man with a rape, and preferring indictment against
him (which was returned not found) with intent to obtain money, 1 183
for conspiracy to charge a man with committing unnatural crime, and thereby
obtaining money under pretence of concealing same, and desisting from
prosecution, 1184
at common law for conspiring to defraud prosecutor of bills of exchange,
under pretence of discounting them, ib.
for conspiracy by defendants to obtain possession of wool by pretending to
be merchants, and paying with bad bills drawn on each other, 1186, 7
for conspiracy by curate and officers of parish to defraud sufferers by fire of
money collected on a brief for relief, 1.188
[goods, 1190
for conspiracy to break into dwelling-house with felonious intent to steal
for conspiracy to pull down wall and pulling down same, 1.191
CONSTABLE, (see titles Extortion. Office.)
-

for assault on, in execution of office, 832

indictment for not taking office of, 266, 27.1, &c.
indictment against, for disobeying order, 260, 26.1, &c.
indictments against, for extortion, 293, &c.
CONSTITUTION, (see titles Government. High Treason.)
CONSUL, (see title Nations.)
indictment for libel on, 52
CONTEMPTS OF COURT,

for striking in court, 208
for riotous disturbance of commissioners of taxes, 214,400

for verbal slander of justice, 914
CONTRA FORMAM,

where not necessary, 749, &c.
CONTRA PACEM,

when necessary, 541, &c. ante, vol. i.
whether forcible detainer should be laid to be, 1123

CONVENTICLES, (see titles Dissenters.
CONVICT,
rescuing of, (see title Rescue.)
CONVICTION,
before justices, stated, 128
at gaol delivery sessions, 168
what evidence of, 959 a

for rescuing defendant aſter, 190
for perjury in appeal against, 468

Toleration Act.)

1215

INDEX.

COPPER MONEY, (see titles Coin. Lead.)
how protected, 117, n.
indictment for larceny of 987, 960
COPY, (see title Libels.)
COPYHOLD PREMISES.

for forging will of, 1069
CORDAGE,

embezzling, &c. 957
CORN, (see title Forestalling. Unwholesome Provisions.)
stopping progress of, 538
CORONER, (see title Office.)
inquest of murder against principal, and aiders and abettors, 7
for burying body without notice to, 256
indictment against, for extortion, 300
-

fees of, ib.
COTTON,

-

mills destroying of, 1133 a
manufactories, injuries to, 1133
COVENTRY ACT,
on what occasion passed, and what it enacts, 785
indictments on, 787

COVERTURE, (see title Wife.)
COUNTERFEITING, (see titles Coin.
COURT, (see title Contempts.)

Forgery.)

public meetings near, 508
CRICKLADE ELECTION,

for perjury respecting bribery at, 418
CRIMES,

who may be guilty of 724
CRIMINAL INFORMATION, (see title Information.)
CRUELTY, (see title Animals.)
-

-

to apprentice, indictment for, 777, 829, 831, (see title Apprentice.)
CURATE,

for conspiring to defraud sufferers by fire, 1.188
for disturbing at church, 21

CURSING, (see title Blasphemy.)
CUSTOMS, (see title Revenue.)
for assembling to rescue smuggled goods, 122
for conspiring to defraud, of money, by pretending to obtain office in, 1180
for perjury before surveyor-general of, on investigation of land-waiters' con
duct, on 24 Geo. 3. c. 40. s. 28, 442
DAWSON,

manuscript note of his case, 1087
indictment against, for poisoning horses, 1088
DEAD BODIES, DIGGING UP,

1. Points of law,
digging up and carrying away, why indictable, 85
an indictment lies for conspiring to prevent burial, ib.
arresting dead body, misdemeanor, ib.
selling of 35
stealing coffin, shroud, &c. felony, 35.948
2. Precedents of indictments,

for digging up and carrying away dead body from church-yard, 35
against master of workhouse and surgeon, for conspiring to prevent burial of
pauper, 36

for taking body for purpose of dissection, 38
for preventing interment, ib.

DECEIT, (see titles Cheats.

False Pretences.)
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DECENCY, (see title Bawdy House. Dead Body.)
indictments for offences against, 35 to 51
for bathing publicly near public highways and habitations, 41
for exposing private parts, ib.
for publishing obscene libels and prints, 42
for publishing obscene libels and indecent prints, 44
for exposing to sale indecent prints, 46
for exposing to view, 47
for keeping a room to exhibit indecent prints for money, 48
for exhibiting prints, 49
-

DEEDS,

larceny of, 932
not larceny to steal title deeds, 930

-

forgery of, considered, 1031 a, b, c, (see title Forgery).
on 2 Geo. 2. c. 25, for forging bond signed with mark, and publishing same
with intent to defraud executors of supposed obligor, 1065, 6
on 2 Geo. 2. c. 25, for forging and uttering bond with intent to defraud two
different persons, 1066
for forging will, on 2 Geo. 2. c. 25, and 45 Geo. 3. c. 39, which re-enacts its
provisions, with intent to defraud the heir, 1067
for forging will of copyhold premises, and personally to defraud co-heiresses
-

at law who were all married, 1069

DEER, (see titles Conspiracy. Larceny.)
indictment for stealing, 975, 6, 933
destroying without consent of owner, felony, 933
DETAINER, (see title Forcible Entries.)
DICE, (see title Unlawful Gaming.)
for fraudulently winning money at, 680
for conspiring to cheat with unlawful dice, 1160

DISOBEDIENCE, (see title Order of Justices.)
DISORDERS, INFECTIOUS, (see title Quarantine.)
for exposing child infected with small pox in public streets, 553
against surgeon who inoculated children at his own house, for causing them
to be brought there when infected, 555

DISORDERLY HOUSE, (see title Bawdy House.

Unlicensed House.)

for keeping disorderly house for fighting cocks, &c. 673
indictment at common law for keeping, ib.
DISSECTING,

for conspiring to procure dead body to be dissected, 36
DISSEISED,
in indictments for forcible

entry, import of word, 1123

DISSENTERS, (see title Religion.)

-

1. Points of Law,
penalty for disturbing dissenting congregation, 2
malice not necessary to constitute offence, ib.
-

-

-

-

-

indictment found at sessions may be removed into K. B. before verdict, ib.
each defendant is liable to penalty, ib.
how indictment should be framed, ib.

-

*

2. Precedents of indictments, &c.
for disturbing dissenting congregation, 24
the like in another form, 25

-

for disturbing Anabaptist congregation, on 1 W. & M. c. 18. s. 18, 26
for disturbing dissenting congregation, on 52 Geo. 3. c. 155, 27
at common law, for riot and assault in dissenting congregation, 28
at common law, for conspiring to disturb dissenters, stating overt acts,

for throwing fireworks into meeting-house, 80

for conspiracy to disturb, not stating overt acts, ib.
for making noise about meeting-house, 31
-

29
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DSSENTERS–(continued.)
2. Precedents of indictments, &c.—(continued.)
for conspiracy to prevent congregation meeting, 31, 2
for conspiracy to cause riot, 32
for riot, and disturbing congregation, 33
for common riot, 34

against dissenting preacher for preaching seditious sermon, 95
for libel on dissenting preacher, S.99
DISTRESS, (see title Rescue.)
statement of, 201
for rescue of distress for rent after fraudulent removal, 202

for rescue of distress damage feasant, 203
DIWORCE, (see title, Bigamy.)
whether marriage after, legal, 718
-

wife divorced may commit petit treason by killing her husband, 74°
DOGS, (see title Highways.)

for keeping furious dog unmuzzled near highway, 643
the offence of stealing of, 934 b
DRAYS,

indictment for suffering to remain in street, 626
DRIVING, FURIOUS, 821
DRUNKENNESS,

•.

aggravation of crime, 725
DUELLING, (see titles Challenges. Murder.)
offence of principals and seconds, 728, S4S
-

DURESS,

indictment for obtaining money by, 835

DWELLING-HOUSE, (see titles Arson. Burglary. Larceny. Trespass, &c.)
offence of breaking in, 941 a
indictment for larceny in, 984 a
for burning, 1127

DYE, (see titles Coin.

Tools.)

-

for treason against two persons for having dye in custody for coining, 110
EAR,

-

cutting off, not mayhem at common law, 784
unishment for cutting off, by statute, 785.
EAST INDIA COMPANY.,

forgery upon, 1927
.
ECCLÉsíASTICAL COURTS, (see title Perjury.)
indictments
for perjury
in, 42as
against register
for engaging

Proctor, (54)S
EFFECTs, (see title Embezzlement of)
EFFIGY, (see title Libel.)
hanging person in, libellous, 866

indictment for hanging in, 501, 908, &c.
for drowning in effigy collectors of taxes, 905
for libel
by hanging
effigy,
for
hanging
in effigy prosecutor
a watermaninnear
* 908
place where he was
-

accustomed to

ply, 909
EJECTMENT,

º

for perjury in trial of 35°
ELECTION, (see title Bribery.).
for perjury in proceedings in, 418
ELLENBóROUGH’s ACT, (see title Mayhem.)

Eſſop EMENT,
(see titles Abduction. Rape.)
for taking a woman of substance, 817
EMBEzziºſeNT,
(see title(see
Larceny.)
of effects by bankrupt,
titles Not Surrendering.
-

Vol. III.

79

Trade.)
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EMBEZZLEMENT—(continued.)
1. Points of Law.
as to offence in general, 509
not surrendering and disclosing effects, felony, 509, 510
surrendering before last moment of time allowed, sufficient, 511
when prevented by sickness, ib.

power of commissioners to examine, commit, &c. ib.
indictment in general, 510, n.
indictment must aver that commission was duly awarded, 511
must not be stated that it issued out of court of Chancery, ib.
words of statute must be attended to with strictest precision, ib.
must be averred that commissioners held a sitting, in which they should be
named, ib.
other averments, ib.

though indictments be defective, the court will not quash it on motion, ib.
evidence in general, ib.
prosecutor must prove all the proceedings under which defendant was declar
ed bankrupt, ib.
averment that commission was under great seal of Great Britain, how prov
ed, ib.

defendant cannot set up secret act of bankruptcy prior to commission, ib.
nor can he show that commission is not stamped?ib.
defendant may procure acquittal by proving himself an infant when debts con
tracted, 51 1, 12

2. Precedents of indictments, &c.
against bankrupt for concealing effects, on 5 Geo. 2. c. 30, 509
against surveyor of highway for using materials for private purposes, 666
against overseer, for applying money to his own use, and rendering false ac
counts, 701

against cashier of bank for embezzling Exchequer bills, 968, (see title Lar
ceny in general.)
EMBRACERY, (see title Maintenance.)
ENGINES,

for trade, destroying of 1100, 1133
steam nuisances by, 943
ENGROSSING, (see titles Enhancing. Trade.)
what is, 527

for engrossing, 534

ENHANCING PRICE OF PROVISIONS, (see titles Engrossing.

Forestatſ.

ing. Regrating. Trade.)
1. Points of Law.

as to offence in general, 527
endeavors to enhance price of provisions, criminal, ib.
punishment, fine and imprisonment, ib.
forestalling, definition of, ib.
offence punishable at common law, ib.
regrating, definition of, ib.
engrossing, definition of, ib.
indictment must state quantity of goods ſorestalled, &c. 528

if there be any interval between judgment and conviction, offender will be
committed unless prosecutor consents to admit him to bail, ib.

º:

2.
of indictments, &c.
or various
offences
tending to raise price
of hops
ENTRIES,
(see title
Forcible
p
ps, 527, 8, 9.530, 1

},...)

entry of officer to execute warrant, stated, 131
EQUITY,
for perjury in courts of, 384 to 399

-

-

sa
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ESCAPES, (see titles Public Justice. Rescues.)
for perjury in action against warden for, 360
1. AGAINST PRison ER HIMs Elf.

Points of law.

as to offence in general, 158
escape of party before actually in gaol, misdemeanor, ib.
breaking prison or conspiring so to do, felony, ib.
every lawful restraint prison, within 1 Edw. 2, 159
escape per janua aperta not felony, ib.

if prison broken without privity of prisoner, escape is misdemeanor, ib.
when felony to break prison, ib.
offence charged must be felony at time of breaking, ib.
prisoner who breaks gaol may be arraigned for that crime before convicted of
original felony, 183
party accused of treason does not become traitor by breaking out, 159
it is not felony for a party convicted of clergyable felony to escape after judg
ment of transportation, ib.
it must appear in the indictment that the offender was lawfully in prison, ib.
Precedents of indictments for escapes against prisoner himself,
at common law for escaping from constable, being in custody for horse steal
-

ing, 158

-

-

against prisoner in custody for felony, for breaking out of gaol, 160
at common law against two persons for escaping out of prison, and a third
for assisting their escapes when in custody for felony, ib. [cape, 162
for breaking prison and aiding one committed on suspicion of felony to es
for breaking gaol and assisting a felon to escape under sentence of trans
portation, 163

against prisoner confined in gaol on ca. sa.. issued out of C. B. and the sher
iff's warrant to the gaoler for attempting to break gaol, 164
for misdemeanor in breaking out of K. B. prison, to which defendant had
been committed on a conviction in K. B. for a conspiracy, 190
2. AGAINST Third P2Rson for EscAPEs.

Points of Law,
as to offence in general, 165

-

-

-

- - -;

offence at common law, ib.
by statute, 166

conveying disguises, or any instrument to facilitate escape, into prison, ib.
where actual escape has been inade, ib.

where commitment was for suspicion, 167
other points, ib.

[.

limitation of proceedings, ib.
ib.
not necessary in indictment to state that party aided made actual attempt to
indictment must state the instruments to have been conveyed with design to
effectuate escape, ib.

Precedents of indictments against third persons,

for felony, on 16 Geo. 2. c. 31. s. 2, for conveying files into prison in order
to facilitate escape of prisoner, 165

for conveying instrument into common gaol to a prisoner who had been cap
itally convicted, but judgment respited for opinion of judges, with in
tent to aid, &c. escape, on 16 Geo. 2. c. 31. st. 2, 16S

for feloniously assisting a prisoner in custody under warrant for forgery to es
cape from Clerkenwell, 169

-

at common law for escape of prisoner, committed under Exchequer process, ib.
3. AGAINst officers Fort EscAPEs.

Points of law,

as to the offence in general, 171

-

actual arrest necessary to make escape criminal in officers, ib.
it must also be for a criminal matter, ib.
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ESCAPES—(continued.)
3. AGAINst officers for Escapes—(continued.)
Points of law—(continued.)
its continuance at the time must be lawful, ib.

no crime to suffer criminal to escape before fees paid, ib.
escape to permit prisoner to be bailed against law, or to go beyond limits of
prison, ib.
prisoner may be re-taken after negligent escape on any pursuit, but not after
voluntary, 171, 2

officer not excused though he re-take prisoner, nor if he kill him, 171
escapes may be voluntary or negligent, ib.
indictment in general, 172
the indictment must state the crime for which party was in custody, and not
say merely that it was felony, ib.
must be shown that prisoner is in defendant’s custody upon the specific
charge, ib.
-

-

the time when the party was committed must be shown, ib.

it should be shown that party went at large, ib.
mode of trial in general, ib.
judgment in general, ib.
voluntary escape same crime, and punishable in same-way as original of
fence, ib.

person wrongfully, gaoler is as much liable as if he were really so, ib.
informality in mittimus will be no excuse, 172
no one can be punished in this degree for default of deputy, ib.

a gaoler cannot be a felon unless offence of prisoner amounted to felony, ib.
nor can gaoler be indicted till attainder of principal, ib.
negligent escape may be punished by fine at common law, 173
a sheriff liable for default of deputy, ib.
penalty for suffering escape, ib.
-

king may pardon voluntary escape before committed, ib.

Precedents of indictments for escapes against officers.
indictment at common law against gaoler for wilfully and feloniously permit
ting one under sentence of transportation to escape, 171
at common law against gaoler for voluntary escape of prisoner convicted of
a clergyable felony at assizes, 173
at common law against gaoler for negligent escape of prisoner committed by
virtue of justice's warrant for robbery, 175
at common law against turnkey of gaol for misdemeanor in aiding prisoner
committed by virtue of justice's warrant for petit larceny, to escape, 176
at common law against gaoler for negligent escape of prisoner brought by
habeas corpus from another gaol, charged with horse stealing, 177
at common law against constable for negligent escape of man committed for
rape, 178

at common law against constable as head of nightly watch, for wilful escape
of prostitute committed to his care by watchman before she was brought
before justice, 179

against headborough of parish for suffering four persons whom watchman
had brought to him in watch-house to go at large, and for compounding
with them for money, 180

at common law against constable for negligent escape of a man arrested for
misdemeanor, 182

-

against gaoler for permitting escape of prisoner committed to his care by con
stable till he could be taken before justice, 297
-

conspiracy to effect escape, 1148

EVIDENCE, (see different offences, titles Perjury. Subornation.)
suppressing, indictment for, 235
attempt to stifle, indictable, ib.
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EVIDENCE—(continued.)
conspiracy to persuade not to give, 1151, 2
EXCEPTIONS,

when not in enacting clause of statutes, need not be stated, 678 m.
EXCHEQUER,

indictment for perjury in answer in, 395
EXCISE, (see title Revenue.)
for perjury in information for selling spirits without license, 435
EXERCISING TRADES, (see title Trade.)

EX OFFICIO, (see title Attorn y-General.)
EXPORTING MACHINES, (see title Trade.)
EXTORTION, (see titles Public Justice. Threatening Letters.
1. Points of Law,
as to offence in general, 293
definition, ib.

Threats.)

-

misdemeanor at common law, punishable by fine and imprisonment, ib.
king's officers taking reward for the execution of duty shall forfeit double,
and be punished at king's pleasure, ib.
when no crime in officer to take reward, Q94
no accessaries in extortion, ib.

may be tried by justices of peace, ib.
several defendants may be jointly indicted when no ſee due, ib.
where venue laid, ib.
time of offence must be laid, ib.
indictment must state a sum which defendant received, ib.

though not material to prove exact sum, ib.
where nothing at all was due, ib.

where any thing was due, ib.
indictment not quashed on motion, 294, 5

punishment on indictment, 295
how to recover penalty, ib.

2. Precedents of indictments, &c.
against constable for taking money of persons apprehended, under pretence
of getting him discharged without any proceedings before justices, 293
against headborough for extortion, 295
against constable for extortion from a person apprehended on bench warrant, ib,
against bailiff of hundred, 296
against

tipstaff

of K. B. for extortion, ib.

against gaoler for extortion, and for an escape, 297
against Marshalsea Court officer for extortion in his charge for keeping prison
er in his own house, instead of taking him to gaol, 298
against bailiff for extorting a ſee for an attachment against rector for non-pay
ment of tithes, ib.

against servant of clerk in market for extortion, ib.
against toll collector for extortion, 299

against collectors of taxes for extortion under color of office, 30
against coroner for extortion, ib.

for extorting money by duress of imprisonment, 836
FAIR, (see title Market.)
stealing from, 942
FALSE IMPRISONMENT, (see title Assaults.)

FALSE MARKS, (see titles Selling with. Trade.)
FALSE NEWS, (see title Enhancing.)
FALSE PRETENCES, (see title Cheats.)
FALSELY,
whether necessary in indictment for forgery, 1042
in indictment for libel not necessary, 872

in indictment for obtaining money under false pretences, 999
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FEIGNED ISSUE,
indictment for perjury on trial of, 356
FELONIOUSLY,

-

that word necessary in indictment for felony, 75, (ante, vol. i.)
FELONY, MISPRISION OF, (see titles Larceny. Misprision of Felony.)
FERAE NATURAE,

animals ſerae naturae not subject to larceny, 929, (see title Larceny.)

-

FERRETS,

stealing of, 930
FICTITIOUS,

names, in forgery, 1036, 1043
FIERI FACIAS,
for forging writ of and taking party's goods under, 1045
for perjury in endeavoring to set aside execution under, 380
FILAZER, (see title Perjury.)
-

of C. P. affidavit made before, stated, 318
FIRE,

against servant for negligence in, 1122, (see titles Arson. Curate.)
FIRE–ARMS, (see title Arms.)
FIRE–WORKS,

indictment for letting off in streets, 627
improper exhibition of, indictable, ib.

FISH, (see titles Larceny.

Oysters.)

larceny of, 834

indictment for stealing, 976, 7
for fishing in king's park on 5 Geo. 3. c. 14, 976
FISH POND,

on 9 Geo. 1. c. 22, for felony in breaking down head or mound oſ, 1132
FOOD, (see title Unwholesome Provisions.)
FORCIBLE ENTRIES AND DETAINERS,
1. Preliminary notes. Points of Law.
offence in general, and what constitutes, 1135

person entering into lands or tenements manu forti is guilty of forcible entry,
ib.

no excuse to enter to make distress, or to enforce a lawful claim, ib.
same offence if no one be in the house, ib.

if one person of the company use violence, all are alike guilty, ib.
forcible detainer is, when a man having entered peaceably keeps possession
by force, ib.

may be committed by lessee, mortgagee, or feoffee of a disseisor, ib.
a breach of peace and violence must be charged in indictment, ib.
no indictment lies for mere civil injury, ib.
indictment will lie at common law for forcible entry, ib.

justices empowered by statute to commit party guilty of forcible entry or de
tainer, and to restore possession, unless the party have continued in Pos
session three years or upwards, 1136
indictment in general, 1136 a
the place must be described with sufficient certainty, ib.

indictment charging defendant with entering a certain tenement will be de
ſective, ib.

same certainty is required as in declaration in ejectment, ib.
must show what party had possession of premises, ib.

and on 8 Hen. 6, must show that the place was the freehold of the party
grieved, ib.

indictment at common law, stating that a party was possessed will suffice, ib.
need not state offence to have been committed both manu forti and viet armis,
ib.

breach of peace must appear, ib.
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FORCIBLE ENTRIES AND DETAINERS–(continued.)
1. Preliminary notes.
Points of law—(continued.)

ºria will

supply the place of the terms expelled, or unlawfully,

the word
1136

unless the word disscised be used, indictment at common law should contain

the term expelled, ib.
indictment for forcible detainer is good, without showing that defendant's ori
ginal entry was peaceable, ib.
an entry must be shown, ib.

usual in indictment for forcible detainer to insert the allegation against the
peace, ib.
plea, ib.
evidence, ib.

punishment, award of, restitution, &c. ib.
. Precedents of indictments for forcible entries and detainers.

for forcible entry at common law, 1 136 c.
at common law for forcible entry and expulsion, ib.
for forcible entry and detainer on statutes, 1 136 d
for forcible entry into a freehold, on 5 & 15 R. 2, 1136 e.
at common law for forcibly entering public house, making noise, and threat
ening bodily harm to the owner, 1 136 f
FOREIGN MONEY, (see title Coin.)
bills, forgery of, 1034
larceny of 920, & c.
FOREST, (see title Park.)

FORESTALLING, (see title Trade.)
for forestalling lambs on their way to public market, 532
for forestalling of several persons in one count, 533
FORGERY, -

conspiracy to indict for, 1174
1.

PRELIMINARY Notes—points of LAw, 1022 to 1044 a
definition, 1022

1.

In respect of what things forgery may be committed, AT common law, ib,
on every kind of writing, 102.
by statutes, ib.
on records, ib.

-

-

writings relative to public funds and stocks of public companies, ib.
avoiding any records, or writ, or process, &c. of the courts, felony, 1023
felony without clergy to forge any instrument, to assign or sell any share in
stocks, or exchequer annuities, &c. 1023, 4

transportation to make out a dividend warrant for more or less than the party
is entitled to receive, ib.

securities of Bank of England and other public companies, 1025
forging bank note or altering indorsement, felony without clergy, ib.
having instrument in possession for making paper with the words “Bank of
England” visible, capital offence, ib. 1025, 6
misdemeanor to make, have in possession, or utter any plate engraved with
the words “Bank of England,” or “Bank Post Bill,” &c. 1026
felony to engrave any instrument by Bank of England, ib.
South Sea Company, 1027
capital offence to forge bond or indorsement under seal of South Sea Com
pany, ib.

East India Company, ib.
capital offence to forge bond under seal or indorsement, ib.
plate glass manufactory, and London and Assurance companies, ib.
stamps, ib.

acts requiring stamps contain clauses relating to forgery, ib.
forging any stamp relating to the duties on vellum, &c. felony, ib. 1027, 8
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FORGERY-(continued.)

1. PRELIMINARY Notes, &c.—(continued.)
1. In respect of what things forgery anay be committed, AT common Law-ſcontin.)
forging stamps on linen, 1028 a

forging stamps on plate, capital felony, 1029
official papers, securities, &c. ib.

soldiers and sailors forging testimonials, guilty of felony without clergy, ib.
forging memorials of registry of wills, deeds, &c. in York, &c. ib.

felony to forge any instrument to obtain money of suitors in Chancery, ib. 1030
official papers, securities, and documents, ib.
fines in C. P., ib.
fines at Alienation office, ib.

Admiralty proceedings, ib.
Mediterranean passes, ib.
marriage, baptism, &c. registers, &c. ib.
franks to letters, ib,
Irish loans, 1031

exchequer bills, ib.
lottery tickets, ib.
land tax, ib.

excise and customs, ib.
ale-house certificates, ib.

quarantine, ib.
certificates and half-pay pensions, ib.

felony to personate any seaman to obtain prize-money, 103ſ a
private papers, securities, &c. ib.
felony without clergy to forge or utter any deed, will, &c. ib.
instruments which come within meaning of statutes, 1032
foreign bills, &c. 1034
notes of private bankers, 1035
making frame for paper with the name of bankers, punished by imprisonment
for first offence, and transportation for second, ib.

the same penalties for making plate, and tracing subscription of banker's sig
nature, ib.

policy of insurance, ib.
1. How far thing forged must be such as if genuine would be valid, 1035 [ib.
not material whether fraud be effected on party whose writing is counterfeited,
to counterfeit conveyance with wrong name is within statute, ib.
the fabrication of order for payment, is forgery, though invalid, 1036
the forgery of will comes within the statute, ib.
to forge in name of person who has no real existence, is criminal, ib.
not necessary that additional credit should be obtained by using fictitious
person,
aryib.
that there should be intent todefraud any particular individual, ib.
not necess
a defect in stamp will not aid prisoner, 1037
if there be no stamp there may still be forgery, ib.
what false making is sufficient, 1038
not requisite that the whole instrument should be fictitious, ib.
instrument must in itself be false, ib.

[1038, 9

instrument forged must bear resemblance to that for which it was intended,
need not be perfect or complete, ib.
2. What false making is sufficient, 1038
3. What an uttering, 1039
what an having in possession, ib.
4 With what intent the forgery must be committed, 1039
not necessary that actual injury should result from offence, ib.
Accessaries, aiders, and abettors, 1039 a

equally guilty with actual offender, ib.

1225

IND F.X.

FORGERY-(continued.)
IN pictMENTs, REquisites of, 1039 b
venue, ib.

forgery must be shown to take place in county where venue is laid, 1039
Recital of the forged writing, 1040
must be set forth in words and figures, ib.
a mere literal variance will not be fatal, ib.

the recital of the instrument is usually prefaced by the words “to the tenor
following, .hat is to say;” but “as follows” will suffice, ib.
distinction between the word tenor, and the word purport, ib.
if the tenor and purport be repugnant, the indictment will be bad, 1040, 1
bringing offence within statute, 1041
must follow words of act, ib.
instrument must not be called as in act, but must be set forth, ib.

a mere superfluous description does not vitiate, ib.
indictment must not be in disjunctive, 1042
statement of offence, 1041
no technical words are necessary beyond those in statute, 1042

at common law it would suffice to say, forged and counterfeited, without ad
ding falsely, ib.
unlawfully not necessary, ib.
statement of the names of partics defrauded, ib.
an intent to defraud must be laid and proned, ib.
conclusion against statute is necessary, 1043

court, in which to prosecute, ib.
sessions have no jurisdiction, ib.
Evidence, 1043

-

necessary to prove that instrument forged, is not the writing of the party in
whose name it professes to be made, ib.
party whose writing is forged cannot be witness, ib.
where party is interested, his evidence will be rejected, ib.

-

agent may be called to prove that signature to bank note is not his own, ib.
drawer of bill, competent witness to prove indorsement in name of payee, a
fiction, 1044
Punishment, 1044

-

defendant incapable of being witness till pardoned, ib.

-

no person convicted of forgery shall practise as attorney or law-agent,

ib.

2. PREced ENTs of INDICTMENTs for Forg ERY,
At common law,
for misdemeanor, 1044

for forging writ of fi, fa. and thereby taking person's goods in execution, 1045
for misdemeanor at common law, for forging indorsement on certificate, in
name of Duke of Buckingham, concerning a quantity of alum charged
to the duke's account, 1046

-

against bailiff, for adding his own name to warrant, directed to another bailiff
only, and arresting and imprisoning prosecutor, 1047

-

-

On Statutes,

notes and securities of public companies

for forging bank of England note and uttering same, laying it in different
ways, 1048, 9, 1050

for single felony, 45 Geo. 3. c. 89. s. 6, for having forged bank of England
note in possession without lawful excuse, knowing it to be forged, 1050

for altering bank of England note by changing fifteen into fifty, and uttering
it when altered, 1051, 2

on 33 Geo. 3. c. 30. s. 2, for forging transfer of stock, 1052

-

against clerk of South Sea company for altering warrant of such company for
payment of annuity, by adding a letter and cyphers, which increased the
sum, 1053, 4
Vol. III.
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FORGERY-(continued.)
2. PRECEDENTs of INDICTMENTs for Forgery—(continued.)
On Statutes—(continued.)
-

•for forging hand-writing of clerk of report office in chancery, to office copy of
report of the accountant-general, of certain monies, &c. paid into bank
of England, and an office copy of the certificate of one of the cashiers of
bank, on 12 Geo. 1. c. 32, 1056

32 Geo. 3. c. 113, for forging and uttering stamps, 1057
for forging and making a mark for denoting duty of £22, 1058
on 36 Geo. 3. c. 125, for forging hat stamps, 1060
on 10 Anne, c. 19. s. 97, against calico-printer, for forging stamp on cali
-

co, ib.

on 9 Anne, c. 11. s. 44, for forging stamp, resembling stamp used for mark
ing hides and skins, &c. 1061, 2

for forging indentures of bargain and sale, and release of another's freehold
estate in right of his wife, 5 Eliz. c. 14, 1263
on 2 Geo. 2. c. 25, for forging bond, signed with mark, and publishing same,
with intent to defraud executors of supposed obligor, 1065, 6
on 2 Geo. 2. c. 25, for forging and uttering bond, with intent to defraud two
different persons, 1066
for forging will, on 2 Geo. 2 c. 25, and 45 Geo. 3. c. 39, with intent to de
fraud the heir, 1067

for forging will of copy-hold premises, to defraud co-heiresses at law, who
were all married, 1069

for forging bill of exchange, acceptance thereof, and indorsement, with in
tent to defraud persons to whom it was delivered, 1071, 2
for forging promissory note, 1074
on 7 Geo. 2. c. 22, forging, and assisting in forging, an order for delivery
of goods, on back of another order, with intent to defraud London Dock
company, 1074

on 2 Geo. 2. c. 25, and 45 Geo. 3. c. 89, for forging and publishing receipt
for payment of money, 1076
for forging receipt of Sun Fire-office, 1079

for altering receipt given by clerk of bank of England, for bank note received
by him on behalf of Governor and Company, from corporation of Lon
don Assurance Company, 1079

for selling cloth with alneager's seal counterfeited on it, 539
FRAME–BREAKING, 1100 a, b, c
FRANKS,

felony to forge, 1031
FRAUD, (see titles Cheats. Deceit.)
whether mere fraud indictable at common law, 99.4
FRIENDLY SOCIETY,

indictment against stewards of, for disobeying order, 291
FUNDS, (see title Stock.)
FURIOUS DRIVING, 821
GAME,

on 57 Geo. 3. c. 90, for going armed at night to take, &c., 1134
for perjury in giving evidence before justice as to, 437
conspiracy to take is no offence, 1139
GAME-KEEPER,

for assault on, in execution of duty, 832
GAMING, (see title Unlawful Gaming.)

indictment for assault on account of money won at play, 833
for sending challenge about money won at play, 863

GAMING. HOUSES, (see title. Unlicensed Houses.)
indictment for keeping, 675
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GAMING, UNLAWFUL,
What is, 677, in notes.

Precedents of indictments,
for winning £10 at a sitting, 677

for winning £20, within twenty-four hours, by playing at backgammon, 678
for winning more than £10 at a sitting, by betting on the side of another
on

player, 679
º
2. c. 24. s. S, for losing more than £20 within twenty-four hours,

on 9 Anne, c. 14, for winning above £10 at cards at one sitting, 680
for fraudulently winning money at dice, ib.
fraudulently winning money at play not larceny, 921
for conspiracy to defraud with dice, 1160
GAOLS,

against mortgagee in possession for not repairing, 668
against mayor and burgesses, for not repairing gaol of city of Gloucester, 669
GAOL DELIVERY,

description of, at sessions, 658
GARDENS,

robbery in, 972, n. (u), 930 a
GARMENTS, (see title Clothes.)
indictment for assault and defacing of, 833
GATE,
indictment for erecting across highway, 607
GILDING, (see title Coin.)
GLOBE ASSURANCE COMPANY.,

-

forgery on, 1027
GOD AND RELIGION, OFFENCES AGAINST, (see titles Church.
gion. Toleration Acts.)

Reli

1. Points of law,

blasphemy against God or Christian religion, indictable at common law, 13
writing against Christianity in general, illegal, 14

not illegal to write on controverted points of Christianity, ib.
as to punishment for blasphemy in general, 13
2. Precedents of indictments,
indictment at common law for verbal blasphemy, 13
for written blasphemy, 14
at common law against Sabbath-breaker, 20
on 23 Eliz. for not going to church for a month, ib.
GOVERNMENT, (see titles High Treason. King.)
indictment for libel on, 87

for libel inciting people not to resist invasion, 91
on 9 Geo. 2. c. 30. s. 1, for hiring and retaining a person to serve French
king, 100
on 37 Geo. 3. c. 70, for endeavoring to seduce a soldier from duty and alle
giance, and to mutiny, 101

GRAIN, Obstructions in purchasing, &c. (see title Trade.)
on 36 Geo. 3. c. 9, for assault, with intent to prevent persons from buying
grain, 538
the like, with intent to stop grain, ib.
GRAND JURY,

how to find murder or manslaughter, 738
GRAND LARCENY, (see title Larceny.)
the offence of, 950 a
indictment for, ib.
GUINEAS,

indictment for stealing, 960
GYPSIES, (see title Vagrants.)

-
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HABITATIONS, (see titles Arson.

Burglary.

Trespass.)

indictments for offences to, 1 101 to 1 137
HARTSHORN MANUFACTORY,

indictment for keeping, 653
HATS,

for forging hat stamps, 1060

-

HAY,

indictment for stealing, 960
HEADBOROUGH, (see titles Constable. Office.)
indictment for assaulting, 193
indictment against, for extortion, 295
HEALTH, (see titles Disorders. Infections. Quarantine.)
For breach of quarantine,
against pilot, for returning from ship before he had performed quarantine, 551
For exposing persons with infectious disorders,
for exposing child infected with small-pox in public streets, 553
against surgeon for causing children who had been inoculated, to be carried
through public streets, 555

For selling unwholesome provisions,
against contractor for supplying marines in Chatham barracks, for selling un
wholesome bread, 556

for delivery of bad bread to great number of non-commissioned officers, &c.
557

for supplying hospital with unwholesome bread, 558
for selling bread mixed with alum, 559
HEIR,

for forging to defraud, 1067, 9
HELPING TO STOLEN GOODS,
offence of, 218, 19
indictment for, ib.

HIDES AND SKINS,

for forging mark in, 1061, 2
HIGH TREASON, (see titles Coin.

King.)

1. Points of law.

high treason, what, 60
how indictment framed, 63

venue must be laid in a county in which overt act of treason can be proved,
ib.

aſter proof of one overt act in one county, evidence may be given of any other
overt act of the same species of treason in other counties, ib.

overt act may be laid in any place in county, 63, 66
indictment for high treason must lay the offence to be committed traitorous
ly, 63
4 :

seſſiºn" not equivalent to “traitorously,” ib.

the particular traitorous acts must be set forth, 64
one species of treason may be laid and proved as an overt act of another, 65
no evidence of any overt act shall be admitted, if not laid in indictment, ib.
if one of several acts be well laid and proved, it is sufficient, 66

day laid need not be exactly proved, ib.
against receiver of traitor must charge him specially with receipt,

indiºn:
10.

defendant entitled to copy of indictment and caption, ten days before trial, ib.
and list of witnesses and jury, ib.
he may also have counsel assigned him, ib.
the defendant during his trial is not to be in irons, 67
what evidence necessary, ib.
two witnesses necessary to find bill and on trial, ib.
one witness will not suffice on indictment for attempting king's life, ib.
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HIGH TREASON.—(continued.)
1. Points of Law—(continued.)
punishment, what, 67.
2. Precedents of indictments for,
compassing death of king and to depose him, 25 Edw. 3. s. 5. c. 2, 67
second count, adhering to king's enemies, 73
several overt acts, 68

the like in another form, ib.
other overt acts, 74

conspiring to levy war against king in his dominions, 25 Edw. 3, 79
overt acts, 80

HIGHWAYS, (see titles Bridges.
robbery in or near, 805 a

Gaols.

Nuisances.

Water-courses.)

For Not REPAIR ING.

Points of law.

as to the offence of not repairing, 565 to 570
definition, 565

what is a highway, ib.
navigable river is, 565,603
who bound to repair, 566 a
at common law the charge of repairing highways lies on the parishes, ib.

if trustees responsible to repair by statute and they become insolvent, the par
ish must repair, 567

whole parish liable, when no indictment can be sustained against particular
art, ib.

irº lie within two counties, the whole must be charged, ib.
the 13 Geo. 3. c. 78, and c. 84. set out the mode by which each parish is
bound to repair, ib.

though parish is thus prima facie bound to repair, the burden may be thrown
on others, 567

-

-

individuals or corporations may become liable to repair by inclosure or pre
scription, ib.
if proprietor of open lands adjoining an highway fences in, he will become
liable, 567, 8

if proprietor inclose land on one side of the road, and there be an ancient fence
on the other, he will be liable, 56S

-

if road be insufficient, passenger may break down inclosure, ib.
when land is inclosed by legal warrant, no duty is thrown on the owner, 569
a party liable may discharge himself, by throwing down inclosure, 568
when road is changed by writ of ad quod damnum, the inhabitants, if it pass
through the same parish, are still liable, unless duty is imposed on the
proprietor by the jury, ib.

corporation aggregate, may be bound by prescription without receiving profit,
1D.

inhabitants of a division may thus be liable, ib.

an individual cannot be bound by practice of his ancestors, unless he receive
some toll or profit, 568, 9

when origin of way can be shown, the prescription is destroyed, 569
in order to subject any person thus liable to a prosecution, the road must be
incommodious for want of sufficient reparation, 579

Modes of prosecution, 569
indictment most usual, ib.

court of K. B. refuse information, unless in case of importance, or where
grand jury have improperly refused the bill, ib.
the presentment is regulated by 13 Geo. 3. c. 78. s. 24, which extends to
roads repairable, ratione tenurae, io.
presentment has same effect as finding of grand jury, ib.
[ib.
all these proceedings must be instituted in the jurisdiction whence they arise,
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HIGHWAYS –(continued.)
For Not RepairiNg—(continued.)
Modes of prosecution—(continued.)
defendants cannot remove the proceedings by certiorari, before traverse and
judgment, 570
Indictment and presentment, 570

indictment against p irish must show road was highway, within the parish,
and out of repair, ib.

the term “highway,” will suffice, ib.
not necessary to state the termini of highway, ib.
a material variance from the description is fatal, 57.1
allegation, that the way is narrow and muddy, will not suffice, ib.
ſhe extent of the nuisance, in length and breadth, should be shown, though
not material, ib.

in indictment against individual, township, or class of persons, not of com
mon right bound to repair, the mode by which the defendant became
liable must be shown, ib.

a subdivision of parish can only be liable by custom, prescription, or legisla
tive provision, ib.

indictment against party for not repairing pavement before his house, must
show his liability, ib.
if individual be bound, by reason of holding certain lands, it is sufficient to
aver that he is liable ratione tenurae, ib.

where duty arises from inhabitancy alone, it is necessary to state the usage,
572

in general, where a district less than a parish is indicted, it must be expressly
shown how the duty arises, 572
Pleas, 572

-

if liability to repair admitted, defendant must plead guilty, and pay nominal
fine, ib.

where fact of bad state of road is only disputed, plea, general issue only al
lowed, ib.

if defendants wish to throw the liability of repairing on another party, they
must plead it specially, 572, 3
this rule does not apply where the duty is transferred by statute, 573

the defendant may give in evidence under general issue that the way is not
public, ib.

where different subdivisions of a parish have immemorially repaired their re
spective highways, and the parish at large is indicted, this prescription
must be pleaded, ib.

-

-

every special plea, denying defendant's liability, must state on whom obliga
tion lies, ib.

-

if defendant unnecessarily plead special plea, he must state in whom duty ex
ists, and must traverse the obligation which indictment alleges, 574
Replications, 574
if plea of parish improperly conclude with a traverse, the replication ought
to take issue on the liability of the parties to whom the duty is intend
-

- -

ed to be transferred, ib.

the proceedings may at any time be stayed on affidavit, and the certificate of
two iustices, that road is amended, ib.

Of a view, 574

a view cannot be granted by judges at assizes, but proceedings must be re
moved into K. B. by certiorari, ib.
Certiorari, 574
Evidence, 574 a, b, c
New Trial, 574 c

the court, after verdict for defendant, will not grant new trials, ib.
if nuisance continues, a fresh indictment may be supported, ib.
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HIGHWAYS-(continued.)
Judgment, 574 c
defendant need not personally appear to receive judgment, 574, 5
judgment generally is, that defendant shall pay a fine and repair nuisance, 575
but if justice of peace grant a certificate that road is in good condition, the
court will merely assess a small fine, ib.
giving false certificate, is indictable offence, ib.
fine to be applied to the repair of the road, ib.
if the fine be levied on individual inhabitants of a parish, justices will order a
rate to be made to reimburse, ib.

-

Costs will be awarded to prosecutor, if deſence appear to be frivolous, 757
or to defendants if prosecution is vexatious, ib.

application must be made to the Judge who tries the indictment of, ib.
Precedents of indictments, &c. for not repairing.
against inhabitants of a parish for not repairing common highway, 516
presentment of a judge or justice of a highway being out of repair, and obli
gation of parish to repair, 13 Geo. 3. c. 78, 57.7
for not repairing a part of highway, situate in a parish which lies in two coun
ties, against a whole parish, 578
against parish for not repairing three distinct parts of highway, 579
against parish for not repairing ancient horse and foot way, called a pack and
prime way, ib.
against particular division of parish for not repairing highway, 580
for not repairing highway, against inhabitants of parish, except those of a
township, exempted by provision, 582
against township, for not repairing road, 583
against township, for not repairing road made by act of parliament, 584
against township, for not repairing road set out by commissioners under inclo
º

-

-

sure act, 585

against mayor, &c. of Carlisle, for not repairing highway, which they are
bound to repair, in consideration of tolls, 586
against an individual, bound to repair ratione tenurae, 587
against scavengers, for not cleansing the streets, ib.
against a raker, for neglecting to cleanse the streets, 588
for not repairing highway, within three hundred feet from bridge, 602
Fon NUIs ANces to highways by Actual obstruction.

Points of law.
As to offence, 608, 9
what obstruction indictable, 607

not necessary that defendant immediately obstructed the way, 607 a
obstruction, when excusable, ib.

any person may abate a nuisance in the king's highway, ib.
Modes of prosecution, 607 a
not necessary to state antiquity of road, or set out termini, ib.
if nuisance continue, indictment should charge the facts accordingly, ib.
must obtain the words, “to the common nuisance of liege subjects,” &c.
607 b

presentment must conclude contra formam statuti, ib.
Punishment, fine, and imprisonment, 607 b
Precedents of indictments for nuisances, by actual obstruction.
ſor erecting and keeping a gate shut across a general highway, 607
for locking and fastening gate, 608
the like, in another form, 610

the obstructing footway in defendant's close, by pulling down stile, and erect
ing hedge, wall, &c. across way, ib.
for digging ditch, and raising hedge across highway, 61.1
for putting and continuing posts and chains across a footway, ib.
for erecting and continuing building on part of footway, 612
-

* *
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HIGHWAYS-(continued.)
For Nuisa Nces to highways by Actual obstruction—(continued.)
Precedents of indictments for, &c.—(continued.)
for obstructing highway, by various means, 612
for continuing and keeping building on highway, ib.
for digging up and placing materials for building, 613
for taking up pavement of street, erecting a portico, and narrowing ſoot-path
on side of street, 614

for erecting a building on highway, and narrowing it, 616
for building a shed or porch projecting on highway, 617
for continuing hedge, formerly erected, by person unknown, across a pack and
prime way, 617
for continuing a gate on highway, 617
for stopping up public footway, without stating means, ib.
for making holes in, under, and on the sides of common footway, 619
for digging hole in public street, 620
for digging horse-pond, and erecting cistern, in common passage, ib.
for cutting gap in bank, which confined water in water-course, whereby water
overflowed highway adjoining, and injured the road, 621
against night-men for laying soil in the streets, 622
for shooting dirt in foot-path, ib.
for kicking about foot-ball in town, 494
-

-

for laying rubbish in a square, whereby coach was overturned, stating death
of party in consequence, 622
for laying dung and rubbish in carriage-way to church, and digging up pave
ment, 623

for laying timber, and other obstructions, in highway, 625
for placing two carts, for selling goods in public street, ib.
for suffering empty drays to remain in street, whereby passage was obstruct
ed, 626

for letting wagon stand in public street, so as to incommode passengers, ib.
for baiting bull in market place, being the king's highway, 627
on 9 & 10 W. 3. c. 7, for letting off fireworks in public street, ib.
for driving cattle, &c. killing them, and leaving their skins, &c. to corrupt,
near Newgate market, 629
for knowingly keeping an unruly bull in a field, through which there was pub
lic foot-path, 641
for keeping furious dog unmuzzled near highway, 643
for nuisance in keeping a pack of hounds, and placing carrion near, whereby
air was infected, ib.

for keeping dogs which made noises in night, 647
for keeping hogs near public street, ib.
for killing sheep near highway, and leaving carcasses, ib.
against butcher, for using his shop as a slaughter-house in public market, 648
for erecting a furnace with boiler, and using it for boiling tripe and offal, 649
the like in a fuller form, ib.

on a road act, for erecting a privy near to public highway, so that it became
a common nuisance, contrary to act, 651

for laying dung, &c. in public market, whereby air infected, and passengers
annoyed, 652

for boiling bullock's blood to make colors, ib.
for making hartshorn in building erected near public street, 653

for erecting and continuing soap manufactory near highway and dwelling
houses, 655

against apothecary for keeping inoculating house near church in town, 656
against overseers, for putting a number of poor persons into house in im
proper neighborhood, and thereby creating nuisance, 658
for keeping a coppersmith's shop, so as to annoy the neighborhood, 603
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HIGHWAYS, (continued.)
Fort Nuisances to, by Actual obstruction—(continued.)
Precedents of indictments for, &c. (continued)
for carrying on trade of a brazier so near several dwelling-houses as to be a
-

nuisance, 664

for cutting down and destroying turnpike-gate, 665

against surveyor of highways, for using materials obtained for repairing them
on his own premises, and employing public laborers, 666

HOMICIDE, (see title Murder.)
HORSES, (see title Animals.)
ill-treatment of, 1086 a
stealing of, 935. 980
cattle within black act, 1086 a

-

indictments for poisoning, ib. 1088
HOSPITAL,
for supplying with unwholesome bread, 558
HOT HOUSE,
robbing in, 972, note (u), 930 a

HOUSE, (see titles Arson.

Burglary.

Duelling-house.)

-

HUNDRED,
indictment against bailiff of, for extortion, 296
for conspiring to rob to charge hundred, 1156
HUSBAND, (see title Wife.)
IDIOTCY,
-

how far excuse for crime, 724

ILL FAME, HOUSE OF, (see title Barody-house.)
ILLEGAL COMPANIES, (see titles Companies. Oath.)
what are, 669
on

". º:

raising subscription to set on foot a company for selling

read, 10.

ILLEGAL INTEREST, (see title Usury.)

.

ILLEGITIMATE CHILDREN, murder of, (see titles Bastards. Murder.)
1MMORALITY, (see title Decency.)
IMPRISONMENT, (see title Assaults.)

INDICTMENTS, (see titles Attempt. Challenge. Perjury. Riot. Solicitations.)
to commit crimes indictable, 480, 506, 684
for inciting persons to riot, 506
to steal, 992

for sending letter to another, inciting him to send challenge, 361
INDECENT PRINTS, (see title Decency.)
INDENTURE, (see title Deeds.)
how proved, 996

INDICTMENT, (see the Various Offences.)
[en, 538
lies, when duty prescribed by act of parliament and no other proceeding giv
where intent of party framing evident, object of court to give effect to it, 697
commencements and conclusions of, (see ante, Commencements and Conclu
S20rts.

for

sº against God, religion, and public worship, from 13 to 34

against decency and morality, from 35 to 51
against law of nations, from 52 to 59
against the king, government, and public officers, 60 to 102
relating to coin and bullion, 103 to 121
against the revenue, from 122 to 143
against public justice, 144 to 484
against public peace, 485 to 508

against public trade, 509 to 550
against public health, 551 to 564
against public police and economy, 565 to 722
Wol. III.
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INDICTMENT, (continued.)
against persons of individuals, 723 to 916
against personal property, 917 to 1100 c
for offences to habitations and real property, 1100 to 1137

for conspiracies, 1138 to the end
INFANT,

how far incapable of crimes, 724
child stealing, 820 a
stinting in food and inciting to steal, 992
INFECTIOUS DISORDERS, (see titles Disorders. Health.)
INFORMATIONS, (see title Commencements and Conclusions.)
by Attorney-General, ex officio, 6
by master of Crown Office, 7
qui tam at quarter sessions, 11

before magistrate stated, 127
indictment for perjury in, 432, 434
for perjury in affidavit in support of criminal information, 446, 448, 457
. . for conspiracy to lay information for illegal lottery, 1176
INHABITANT, (see titles Bridges. Highways. Hundred.)
INN OF COURT, (see title Chambers.)

INNS, DISORDERLY, (see title Disorderly-house.)
INNUENDOES, (see titles Libel. Perjury.)
what, and use of, 310

INQUISITION, (see title Coroner's Inquests.)
INSANITY,
how far an excuse for crimes, 724

INSUFFICIENT WEIGHT, (see title Trade.)
INSURANCE, (see title Policy of.)
companies, forgery on, 1027
INTENT,

to commit crime, no felony, 682
in perjury, 303
libel, 875, 6
murder, 727

-

mayhem, 787
larceny, 926
forgery, 1039
arson, 1122

INTEREST, (see title Usury.)
INTERROGATORIES, (see title Perjury.)
indictment for perjury in answer to, 397, 449
IRONY, (see title Libel.)
ISSUE,

when this term proper, 353
JEW,
indictment against
for perjury,
JEWELS,
g
perjury 358

receiving stolen, 954 b

JUDGE, (see title Presentment.),
JUDGMENT,
for periury
rule, 374, 377
JUSTIº
Jury in showing
g cause against
g

offences against, 144 to 484
JUSTICE OF PEACE, (see titles Office.

Presentment.)

his jurisdiction described, 182

indictment against, for causing woman to be publicly whipped, without proof
against her, 230

for causing person to be imprisoned for offence not cognizable before him,238
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JUSTICE OF PEACE–(continued.)
indictment for perjury before, 432, &c.
indictment against for challenging, 856
indictment for libel on, 898
JUSTIFICATION,
truth no justification of libel, 867

KIDNAPPING, (see title Child Stealing.)
KILLING, (see titles Animals. Murder.)

KING, (see titles Government. High Treason. Libel.)
for hissing and insulting the king as he was returning from theatre, 84
for making a noise about king's carriage, 85
what libel on king, 86
how indictment framed, ib.

indictment for libel on king, ib.
for a libel on king and administration, 87

for libel on hereditary monarchy and constitution, ib.
for libel on royal family, 88
for libel on king's government, and employment of his troops, 90
-

for libel on king and royalists, 94

for libel on king and his guards, ib.
KING's PARK,
for fishing in, on 5 Geo. 2. c. 14, 1117, 929
KNOWLEDGE, (see titles Intent. Malice.)
what sufficient averment of, 110, 959

LACE, (see title Frame Breaking.)
LANDLORD AND TENANT, (see title Distress.)
LAND TAX,

forgery of documents relating to, 1031
LANDWAITER, (see title Customs.)
LARCENY,

conspiracy to charge with, 1175
Preliminary Notes, 917 to 959 a
As To of FENCE, 917

1. THERE MUST BE A TAKING FRoM The possession,
1st. When the offender lawfully acquired the possession of goods, but
merely under a bare charge, the owner still retaining his property and
absolute dominion over them, the offender will be guilty of larceny at
common law in embezzling them, 917 a to 918
2d. Where offender unlawfully acquired possession of goods by fraud, &c.
with intent to steal them, owner still retaining his property in them,
offender will be guilty of larceny in embezzling them, 918 a
3d. Where offender lawfully acquired possession and qualified property in
goods under color of bailment, but with intention of stealing them, and
privity of bailment has been determined either by wrongful act of of.
fender, or by intention of the parties, 919 a

4th. Where the offender has the qualified property and actual possession
of the goods at the time of the embezzlement, he will not be guilty of
larceny at common law, 920 a
embezzlement by servants punishable by 39 Geo. 3. c. 83,920 b
embezzlement by bankers, brokers, and others, of deeds, bills, &c. en
trusted to their care, without any authority to sell or pledge same,
921 a.

embezzlement by bankers, &c. of money, &c. deposited with them under
a written direction how to dispose of them, 921 b
embezzlement by manufacturers, 921 c

enactments of 15 Geo. 2. c. 13, relative to servants, &c. of public compa
nies, 921 d

[59, ib.

embezzlement by officers of the public in general, under 50 Geo. 3. c.
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LARCENY–(continued.)
Preliminary Notes—(continued.)
As To offence—(continued.)
larceny by persons in or relating to post office, 922
persons having naval and military stores, &c. 923
lodgers, ib.
how far a party must be guilty of larceny in stealing his own goods, id.
-

II. THERE MUST BE A CARRYING Away, 924
III. THE TAKING Must BE AGAINST THE will of THE own ER, 925
IV. The INTENT Must BE FELoNious, 926
of THE DEGREEs of LARCENY, 928

the Things in respect of which larceny may be committed, and the aggrava
tions of larceny, by reason of the nature of the thing stolen, 929
trees, roots, shrubs, and plants, 930
turnips, potatoes, &c. 930 a

lead, iron, &c. fixed to buildings, ib.
records, and choses in action, securities for money, &c., 932
animals ferae naturae, 932 a
hares, 934
fish, ib.

oysters and oyster beds, &c. 934 a
rabbits, 934 b
dogs, ib.
horses, ib.

sheep and other domestic animals, 935
letters, ib.
wrecks, 936

piracy, 936 a
woollens, ib.
linens and other cloth, ib.

, naval and military stores, 937
OF LARCENY FROM PARTICULAR PLACEs, 937 a

stealing to the value of forty shillings or more, in house or out-house, 938
stealing to the value of forty shillings in ships, &c., 939
stealing to the value of five shillings in houses or out-houses in the day-time,
after a breaking the same, ib.
privately stealing in shop, &c. to the value of five shillings, 940
stealing to value of twelve pence in churches, 941 a
in house in day-time or night-time, any person therein being put in fear or no
breaking, ib.

in booths, &c. in fairs, &c., 942
STEALING FROM THE PERson, 942

1. Privately, 942
2. Robbery, 943
INDICTMENT,

venue and place of trial, 943
name, &c. of defendant, 946
description of property stolen, ib.

fraud should be properly stated, 947
of goods and chattels, &c. too general, ib.
bank notes sufficient, ib.
number taken, ib.
value, ib.

description of owner, 947 b
should be stated, 948

where special property, ib.
of dead body, &c. ib.
of church, &c. 948, 949
new statutes as to, 949

*
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LARCENY—(continued.)
INDICTMENT—(continued.)

taking and restoration, 949 b
what sufficient, ib.
TRIAL, verdict, &c. 950
Evidence, 950
The PUNIshMENT of LARceny, 950
Access ARIES AND Receivers of stolen goods,
the offence, 950 a

in grand larceny, accessaries before and after fact, ib.
man stealing own goods, ib.
in petit larceny, no accessaries, 951
receivers, when accessaries, &c., 952, 3, 4

statutes relating to receivers of stolen goods in particular cases, 950
lead, brass, metals, &c. ib.
pewter vessels, &c. 954 a

goods stolen from ships, ib.
jewels, 954 b
public stores, 954 to 958

taking money to assist to stolen goods, and inciting person to steal, ib.
indictment, ib.
as to rescue, ib.

when principal unknown, ib.
time and place of original stating, ib.
when to state conviction of principal, 959
as to description of offence, ib.
evidence, ib.

punishment, ib.
PREcedENTs of INDICTMENTs for LARCENY AGAINST PRINCIPALs, 959 a to 961
At common Law,

general form of indictment at common law for grand larceny, in stealing the
property of different persons, 959 a
for stealing hay, 960
for stealing ten sacks of wheat, ib.
for stealing ten sacks of wheat meal, ib.
for stealing oats, chaff, and beans, mixed together, ib.
for stealing guineas, ib.
for stealing halfpence in a bag, ib.
for stealing wool, 961
for stealing silver spoons, ib.
for stealing boxes, shoes, pocket-books, sugar, and kettles, ib.
[ib.
for stealing articles of various kinds belonging to St. Bartholomew's hospital,
for stealing goods belonging to overseers of poor, ib.
-

-

N. statutes,

recedents of indictments for larceny and embezzlement.
person by whom committed, 962
against a servant in embezzling master's goods, on 21 Hen. 8. c. 7, 962
against a clerk of country bankers for embezzlement, on 39 Geo. 3. c., 85.
962

second count laying the property in the bankers and executors of a deceased
partner, 964

-

the like in another form, for a single felony, on 39 Geo. 3. c. 85, against
servant, for embezzling notes and money, 965
on 39 Geo. 3. c. 85, for embezzling bank notes to the value of £20, the pro
perty of a widow and her husband's other executors, 966
first count for embezzling bank notes, laying the property in the widow, 967
on 52 Geo. 3. c. 63. s. 1, against a bill broker for embezzling a bill deliver
ed to be discounted, without any authority to sell or pledge same, ib
-
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LARCENY—(continued.)
ON statutes, (continued.)
Precedents of indictments for larceny—(continued.)
against cashier of the bank of England for embezzling exchequer bills, on 15
Geo. 2. c. 13, 968

on 7 Geo. 3. c. 50, against a letter carrier, for secreting letter containing
bank note, 970

on 3 & 4 W.& M. c. 9. s. 5, for stealing goods let by contract to be used
with a lodging, 971
Precedents of indictments for larceny, as to things taken, 972
for stealing shrubs in the night-time, from a garden, on 6 Geo. 3. c. 36, ib.
for stealing lead affixed to a dwelling-house, 4 Geo. 2. c. 32, 973
against the aider and assister in the above offence, ib.
for stealing lead fixed to a church, 4 Geo 2. c. 32, ib.
first count, laying property in the lead in rector, 973 a
second count, laying property in the lead in churchwardens, ib.
third count, laying the property in the inhabitants and parishioners, ib.
fourth count, generally, for stealing lead from off a church contrary to
statute, &c., ib.

for stealing bills of exchange, on 2 Geo. 2. c. 25. s. 3, ib.
first count, laying the property in his majesty, 974
second count, laying the property in J. B., 974 a
third count, laying the property in several persons, ib.
for stealing a bill of exchange, on 2 Geo. 2. c. 25. s. 3, in a more concise
form, ib.

for stealing a promissory note, on 2 Geo. 2. c. 25. s. 3, ib.
for stealing a bank note, on 2 Geo. 2. c. 25. s. 3, ib.
for stealing two promissory notes, on 2 Geo. 2. c. 25, with counts for steal
ing the stamps on which they were written, 975
second count, for stealing the stamps, ib.
third count, in a more general form, ib.
-

for appearing armed, disguised, and stealing deer in an inclosed park, with
painted faces, on the black act, 9 Geo. 1. c 22,975 a
on 42 Geo. 3. c. 107. s. 4, for stealing deer in an inclosed park, ib.

for a misdemeanor in stealing fish from a pond in a park or paddock, on 5
Geo. 3. c. 14. s. 1, 976

second count, varying the statement, 976 a
the like in another form, ib.

first count, for stealing, taking, and killing fish bred, kept, and preserv
ed in a pond, situate in a park, ib.

-

-

second count, for destroying fish preserved in a pond, situate in a park, ib.
the like for stealing fish out of a pond in a garden, 977

for a misdemeanor, on 31 Geo. 3. c. 51, for taking oysters, &c., from a fish
ery, ib.

on 48 Geo. 3. c. 144, for stealing oysters from an oyster bed, 979
for a misdemeanor in stealing conies from an occupier of ground used for the
breeding and keeping thereof, in the night-time, on 5 Geo. 3. c. 14. s.
6, ib.

against an aider and abetter, to persons unknown, in stealing in the night

time, conies out of ground in the occupation of the owner, for a misde
meanor, on 5 Geo. 3. c. 14. s. 6, 979 a

for stealing a horse, 980

-

for sheep stealing, against the principals and receivers of the stolen sheep, on
14 Geo. 2 c. 6. s. 1, ib.

for killing sheep with an intent to steal part of their carcasses, on 14 Geo. 2.
c. 6, 981

for milking a cow, and stealing the milk, 982

-

[c. 50. s. 2, ib.

for stealing a letter containing bills of exchange sent by post, on 7 Geo. 3.
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LARCENY—(continued.)
ON statues—(continued.)
Precedents of indictments for larceny, as to things taken—(continued.)
first count, for stealing a letter out of bag, ib.
[change, 983
second count, for stealing a packet out of bag, containing bills of ex
third count, for stealing a packet out of bag, ib.
for stealing woollen cloth from the tenters, on 22 Car. 2. c. 5. s. 3, ib.
for stealing linen from a bleaching croft, on 51 Geo. 3. c. 41. s. 2, ib.
indictment for having naval stores found in custody, on 9 &#10 W. 3. c. 41.
s. 2, 983 a
the like as to canvass, 984
the like as to coin or brass, ib.

Indictments for larceny in particular places, 984 a
for stealing a bill of exchange in the dwelling-house of M. G. widow, in one
count, and of M. G. and her husband's other executors in another, on
12 Ann. st. 1. c. 7., ib.
the like in a common form, ib.

against several persons, on 12 Ann. st. 1. c. 7. s. 1, for stealing various ar
ticles in a dwelling-house, 985
on 39 Eliz. c. 15, for breaking into a dwelling-house in the day-time, no per
son being therein, and stealing to the amount of 5s., ib.
for stealing in a shop, coach-house, &c. to the value of 5s. 10 & 11 W. 3. c.
-

23. s. 1,986

on 3 W. & M. c. 9. s. 1, for breaking into house in day-time, some person
being therein, and putting him in fear, ib.
on 3 W. & M. c. 9, for a capital felony in stealing in a dwelling-house, and
by putting in fear, the owner being therein, but without breaking, 987
second count against the defendant as abettor and procurer, ib.
on the like act, for stealing copper coin in a dwelling-house, and putting in
fear, the owner being therein, without breaking, ib.
for a capital felony in stealing from a church, 987 a
for felony, on 24 Geo. 2. c. 45, for stealing to the value of 40s. in a ship,
&c. and navigable river, ib.
Indictments for larceny from the person, 988
for a single felony, on 48 Geo. 3. c. 129, for stealing from the person, ib.
INDICTMENTs for LarceNY AGAINST receivers of stoleN goods, 988
for receiving stolen goods, or part thereof, on 3 W. & M. c. 9. s. 4, ib.
against an accessary for receiving stolen goods in one county, where princi
pal was convicted on another indictment, 988 a
for a misdemeanor in receiving stolen goods as accessary, where the chief
felon was known or unknown, on 22 Geo. 2. c. 58., 989

against the receiver of stolen lead, ib.
for receiving stolen lead, knowing it to be stolen, on 29 Geo. 2. c. 36. s. 1.
for a misdemeanor, before the conviction of the principal felon, 990
first count for receiving, &c. generally, 991
second count for receiving, &c. under value, &c. ib.
INDICTMENTs for solicitATIONs To stEAL AND EMBEzzle.

as to offence, 992, n. (o)
indictment for soliciting servant to embezzle master's goods, 992
the like as to an apprentice, 993
LATITAT,
pluries latitat pleaded, 195
LAUNDRESS,
[for larceny, 947 b
-

-

goods delivered to, to be washed, may be laid as her propertyfin indictment
LAW OF NATIONS, OFFENCES AGAINST,
for libel on chief consul of France, Bonaparte, 52
[country, 54
for accusing Russian ambassador of having sent advice to enemies of this

for riot, breaking house of ambassador, and taking goods, 58
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LEAD,

larceny of 930, a
indictment for stealing,973
LENGTH AND BREADTH, (see title Highways.)
of highway out of repair, need not be stated, 571, 577
of wound in murder, 734

LETTERS, THREATENING, (see title Threatening Letters.)
LIBEL, (see title Words.)
1. PRELIMINARY Notes. Points of LAw, &c.
As To offence,

-

by what mode of expression libel may be conveyed, 865
exhibiting libellous picture is criminal, 866

fixing gallows at person's door, burning him in effigy, or exhibiting him in any
ignominious manner is libellous, ib.

mere opprobrious words, unless spoken of a magistrate in his ministerial ca
pacity, or tending to provoke challenge, are not criminal, ib.
verbal slander when several unite, I 140

what kind of defamation a libel must contain, 866

-

*

definition, S67
on religion, government, officers of, &c. ib.

truth no justification of defamatory writings, ib.
as to malice, ib.

no occasion to prove malice, ib.
not necessary to impute any criminal matter to the party injured, 867 a
writings tending to any man's discredit are libellous, 868
greater latitude of observation allowed on books than on persons, ib.
libels on deceased persons, ib.
how plainly the scandal must be expressed, 868, 9

if the matter be scandalous or is calculated to excite ridicule, disgrace, or ab
horrence against the party accused, it is sufficient, 868
irony, libellous, ib.
circumstance of initials being substituted is no defence, 869
what mode of publication will excuse matter otherwise libellous, ib.
no allegation in proceedings in regular course of justice or in parliament are
libellous, ib.

but if he afterwards publish it to the world he will be criminal, 870
and if defamatory matter, in the form of a petition, be delivered to any person
except members, the circulation will be criminal, ib.
matter written bona fide and in confidence, not libellous, ib.

how far publication of law proceedings allowed, ib.
the publication of proceedings at police-office, if accompained with obser
vations tending to prejudice the public against party is illegal, ib.
who are liable to be punished criminally for a libel either as composers or
publishers, ib.
libel must be published in some way or other to complete offence, 870, 1
sending abusive letter to party is indictable, ib.
the mere transcribing a libel is no publication, 871

no defence for printer or publisher that he was ignorant of the meaning, ib.
Modes of PRosecution,

in libels against king or government, the usual proceeding is by information,
871

no information at the instance of a private individual, will, in general, be grant
ed, ib.

REquisites of INDICTMENT or INForMATIon for, 872
as to venue, ib.

in case of libellous letter, venue may be laid in county where it was written
and put into post-office, or in that where it was received, ib.
post-mark not sufficient evidence of publication in that county, ib.
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LIBEL–(continued.)

Requisites of IndictMENT or information For—(continued.)

if party in Ireland procure libel to be published in Westminster, he may be
indicted in Middlesex, 872
charge, ib.

indictment against certain persons, without naming them, is invalid, ib.

when persons are guilty of singing libellous song at same time, they may be
joined, ib.

inducements, when necessary to be stated, 873, 4
office of inducements, 874

how far matter of inducement may be rejected as surplusage, 874 b
the word maliciously or falsely, is material, 872
statement of intent, 875

when necessary to state intent to provoke breach of peace, ib.
statement of force and arms, ib.

.

--

must show a publication, ib.
how to do so, ib.

must state libel to be of and concerning prosecutor, ib.
also of and concerning preceding matter of indictment, 875 a
words themselves, how to state them, ib.

how to set out words in foreign language, ib.
what a variance, 875 a b
innuendoes, what are, 875 b
when necessary, ib.

where writing in general, ironical, or spoken by way of allusion, ib.
refer to some previous allegation, ib.
must not enlarge or alter the sense, ib.
wherever innuendo is erroneous, if the libel be clear without it, it may be re
jected as surplusage, 875 c
Evidence, 375 c

before libel can be read in evidence, prima facie proof of its publication by
defendant must be given, 875 a
what proof of publication, 875 c
if hand-writing of defendant be proved, the proof that he did not publish lies
-

on him, 875 d

where indictment against bookseller for libel, it will suffice to prove that the
book was purchased at his shop, ib.
where libel is in newspaper, proof that defendant gave bond for stamps will
be presumptive evidence of publication, ib.
evidence of publication in county where venue laid, 876
what sufficient, ib.

evidence of libellous tendency of libel, ib.
statement in libel evidence of fact stated, ib.
proof of one of two stated intents sufficient, ib.

-

-

where defendant retains possession of libel after notice given to produce it,
parol evidence of its contents may be given, ib.
-

a newspaper may be given in evidence, though unstamped, ib.
evidence of the authorship may be given by the printer, ib. .
depositions before magistrates are not admissible in evidence, ib.

-

may read an extract from the same paper, on the same subject, to
explain meaning of libel, ib.

defendant

-

when indictment avers that addresses were presented to the king, the ga
zette will be received in evidence, ib.
Talal., 876 a
32 Geo. 3. c. 60, ib.
observations on that act,877
JudgMENT,

-

-

in discretion of court, fine, imprisonment, and finding sureties, 877

Vol. III.
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LIBEL–(continued.)
JudgMENT—(continued.)

enactment of 1 Geo. 4. c. 8, as to judgments for seditions, &c. libels,877 a, b
2. PREcedENTs of INDICTMENTs for, 52
For written libels,

for libel on chief consul of France, tending to create discord, 52
for libel accusing Russian ambassador of having sent advice to enemies of
º

this country, 54

for libel on the king, 86, 877
for libel on king and administration, 87
for libel on hereditary monarchy and constitution, ib.
for libel on royal family, 88
for libel on king's government and employment of his troops, 90
for libel on government and constitution of this kingdom and administration,
in order to deter subjects from resisting invasion, 91
for libel on the chancellor of exchequer, peers, bishops, and commons, 99
-

for libel on the king, 877

at common law, for libel on the judges of K. B. in their official character,
tending to prejudice them and influence jury on trial, 878
for uttering seditious words of the king, 881
for libel on prince regent, 882
for libel in Portuguese language on ambassador and commercial agents of
the regent of Portugal, imputing dishonesty in their official duties, ib.
-

for libel on counsel in his conduct of a cause, 884

against printer of newspaper, for publishing advertisement by married woman
offering to become a mistress, 887
for libels on private individual, SSS
for writing, and sending letter to prosecutor, accusing him of theft, 889
for writing ludicrous verses, accusing the prosecutrix of tyranny, profane
ness, and impiety, and sending the same to her in form of a letter, ib.
for publishing libel on prosecutors, charging them with exporting gold to

French settlement, and discounting foreign bills, 890
for libel on attorney, contained in a letter, 894

for libel on attorney, in the form of an address to judge, charging him with
improper practice, 895
for publishing libel against three justices, churchwardens, and overseers, ac
cusing them of fraud, relating to poor rates, 898
for libel by surgeon, against dissenting preacher, 899
For libels—in pictures, prints, and effigies,
for libel and libellous picture, 900
for composing and publishing obscene verses on prosecutor and wife, and li
belling them in pictures, and exhibiting them in public place, 902
for libel in a print, 904
for drowning in effigy collectors of assessed taxes, and for libelling them, 905
for libel, by hanging prosecutor in effigy, 908, 501
for erecting gallows, and hanging in effigy a waterman, near to place where
he was accustomed to ply, 909, 501

for fixing gallows, and hanging thereon in effigy, and there leaving them, and
taking down and burning them in presence of people, 909
for publishing an ex parte statement of preliminary observations before ma
gistrate, previous to his commitment of a person for offence with which
he was charged, 911
Libels—on dead persons,
for libel on dead person, 914
Libels—verbal slander,

for uttering seditious words of the king, 881

for insulting and vilifying commissioners of property tax, in execution of du
ty, 914

-
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LIQUOR, (see title Revenue.)
LODGINGS, (see title Larceny.)

larceny by lodgers, 923
for stealing goods from, 971
for setting fire to, 1112
LONDON ASSURANCE COMPANY.,

forgery on, 1079, 1027
LONDON DOCK COMPANY.,

indictment for forgery upon, 1074
LORDS ACT,

for perjury in affidavit to obtain prisoner's discharge under, 344
LOTTERY,

inspector of lottery offices not exempt from parish offices, 267
forgery of lottery tickets considered, 1031
for conspiracy to lay information for illegal assurance in, and thereby obtain
ing money to compromise, 1176
for perjury in information for illegal insurance in, 434
LYING IN WAIT, (see title Mayhem.)
MACHINES, (see title Exporting Machines.)
for conspiracy to convey machines abroad, 1161
MAD HOUSES, (see title Nuisance.)
MAGDALEN COLLEGE,

indictment for stealing plate from chapel of 1101
MAGISTRATES, (see title Justices.)
MAIL, (see title Post-office.)
offence of stealing from, considered, 922 a, 935 b
MAINTENANCE, (see title Champerty.)
Points of law,
as to offence in general, 234
definition, ib.
offence at common law, ib.

further prohibited by statute, ib.
definition of champerty, ib.
champerty, same punishment as maintenance, ib.
Precedents of indictments,
for maintenance of action of debt, 234

-

for maintenance of action of ejectment, and bill in equity, ib.

order of, (see title Order of Justices.)
indictment for disobeying, 282
MALA PRAXIS, (see title Health.)

against midwife, for so unskilfully delivering a woman that she died, 363
MALICE, (see title Intent.)

legal signification of term, S67, 727, 1122
what necessary, under Black Act, 1076, note (p)
MALICIOUS MISCHIEF, (see titles Cattle. Clothes. Horses. Mayhem.)
To personal property,
to the amount of £5, 1099
enactment of 1 Geo. 4 c. 56, ib.

frame breaking, 1100 a
To real property,

for felony in breaking down head of pond, whereby fish. lost, 1132
for felony in cutting down trees growing for ornament, ib.
[same, 1133
for forcibly entering dwelling, with intent to cut serge in loom, and cutting
for going armed with fire arms into royal forest, with intent to kill deer, and
assaulting king's assistant,

1 133 a

MANSLAUGHTER, (see titles Homicide. Murder.)
what is, 730

against driver of cart for manslaughter, 783
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MANUFACTURERS, (see title Calico. Cloths.)
offences to, in general, I 100 a
for frame-breaking, 1100 a, b
for nuisance by noxious, 652 to 664
larceny in, 921 c, 936 a
MARINER, (see title Seaman.)
MARKET,
for nuisance in, 627
indictment against clerk of, for extortion, 298

MARRIAGE, ILLEGAL, (see title Bigamy.)
Points of law,

as to offence of solemnizing matrimony without license, 71 I

prosecutions under 26 Geo. 3. c. 33. s. 8, must be commenced within three
ears, ib.
as

tº: offence of causing banns to be entered where none have been pub
lished, ib.

how to prove marriage in petit treason, 744
Precedents of indictments, &c.

on 26 Geo. 2. c. 33. s. 8, for feloniously solemnizing matrimony without
license, 711

against parish clerks, on 52 Geo. 3. c. 146. s. 14, for single felony, in deceiv
ing clergyman to make false entry of the due publication of banns,
where none had been published, ib.

against parish clerk, for making false entry of the publication of banns, 712
for misdemeanor, in procuring a marriage with a minor by false allegations,
713

for conspiring to persuade poor couple to marry, to burthen parish, 1157, 8
MARSHAL AND MARSHALSEA,
Precedents of indictments,
for conspiring to release prisoner from, 1145

for conspiring to escape from, 1 148
for riot and conspiracy to blow up, &c., 1150
MARSHALSEA COURT,
officer of, indictment against, for extortion, 298
for perjury, in affidavit to hold bail in, 329
for rescuing defendant in custody in process in, 197
MASTER, (see title Apprentice.)
in chancery, indictment for perjury before, 386

MASTER OF CROWN-OFFICE, (see titles Commencements.
informations by, 7

Conclusions.)

-

MATERIALITY, (see title Perjury.)
of perjury necessary, 305
must appear in indictment, 309
averments of 350. 352, &c.

MAYHEM AND MALICIOUS CUTTING, SHOOTING, &c.
At common Law,
Preliminary notes,
as to offence in general, 784
definition, ib.

malice must be proved, ib.
punishment by fine and imprisonment, ib.
* ON statuTEs, 784
as to offence, ib.

felony, without clergy, to cut out eyes or tongue, or cut off and disable any
limb or member, by 22 & 23 Car. 2. c. i. 784, 5
to constitute this offence there must be
a maiming, 785
a wound on throat or neck will not suffice to bring offender within statute, ib.
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MAYHEM AND MALICIOUS CUTTING, SHOOTING, &c.—(continued.)
ON statutes—(continued.)

a laying in wait, 785
it will suffice, if having formed an intention to maim, the prisoner takes a
convenient opportunity of effecting his purpose, ib.
where injury arises out of a sudden attack, the offence will not be capital,
786

an intent to disfigure
if the design was to murder by maiming, and the party, though wounded, re
covers, this will be no excuse, ib.

question of intent is matter of fact for consideration of jury, ib.
not necessary that intention should be directed against any particular indi
vidual, ib.
Indictment,

the words feloniously and maim are requisite, 786, 7
the wound should be set forth as precisely as in murder, 787
and a

º: conclusion drawn, and

so the defendant did feloniously main,

&c., ib.
in indictment on statute 22 and 23 Car. 2, the words of the act must be fol.
lowed, ib.
2. Precedents of indictments,
-

on 22 and 23 Car. 2. c. 1, for slitting nose, and against aider and abettor,
787

For maliciously cutting or shooting, on 43 Geo. 3. c. 58. s. 1
as to offence in general, 788 n. (s).
enactment of, 43 Geo. 3. c. 58. s. 1, ib.
enactment of, 1 Geo. 4. c. 90, s. 1. ib. 789 a

what a shooting at within the act, ib.
what a cutting, ib.
how far motive essential, ib.

what a grievous bodily harm, ib.
indictment on, in general, 789 b

statement of injury, ib.
variances, ib.
statement of intent, ib.
Evidence, 789 b

precedents of indictment on, 43 Geo. 3.
on 43 Geo. 3. c. 58. s. 1, for maliciously cutting prosecutor, 788
for maliciously shooting at and cutting, under 43 Geo. 3. c. 58. s. 1, 789 c
on 43 Geo. 3. c. 58. s. 1, for shooting at prosecutor, 791
on 43 Geo. 3. c. 58, for assault with intent to murder, &c. against three
persons for assault and cutting, &c. against a fourth for counselling,
procuring, &c., ib.
on 43 Geo. 3. c. 58, for levelling gun at prosecutor, 791 a
offence under 9 Geo. 1. c. 22, ib.
notes in general, ib.
for shooting at prosecutor in dwelling-house, viz. against person who shot
and two others for aiding and abetting, &c. on 9 Geo. 1. c. 22, 791
for shooting at prosecutor with pistol, laying offence in two counts, 793
for shooting at a person in his dwelling-house, 794
for maliciously shooting in Fleet Street, ib.
MEETING HOUSE, (see title Dissenters.)
indictment for disturbance in, 28
METALS,

indictments for receiving stolen, and offence of, 954 a, 988
MIDWIFE,

indictment against, for mala praxis, 863
MINES, (see title Coal.)

index.
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MISCARRIAGE, ATTEMPTS TO PROCURE, (see title Abortion.)
MISCONDUCT, (see title Office, misconduct in.)
MISDEMEANOR, (see title Attempt.)
MISNOMER,
where not material, 959
MISPRISION OF FELONY,
indictment for misprision of felony, 232

MISREPRESENTATION, (see titles Cheats and false pretences.)
MONEY, (see title Coin.)
milled money, what, 111

MONOPOLY, (see titles Conspiracy.

Enhancing price of Provisions.)

MOONLIGHT,

burglary may be committed in moonlight, 1092
MORALITY, (see title Decency.)
MOVEABLES, (see title Larceny.)

MOULD, (see Coining.)
what, and how described, 109
MURDER,

1. Preliminary notes, points of law, &c.
AT comMON LAW.

definition of the term “murder,” 723

to constitute this offence, four circumstances must concur,
The agent must be of sound memory and discretion, 724
an infant within age of discretion, is incapable of committing crimes, ib.
as to what is a sufficient age of discretion, ib.

madness may render a person incapable of crime, 724, 5
drunkenness is not an excuse for any acts which it may occasion, 725
There must be an actual killing, 725

sufficient if the act done eventually prove fatal, ib.
different acts of homicide, 725, 6

death must take place within a year and a day after the injury, 726
if the wound itself be not mortal, but by improper applications becomes so,
the party who inflicted it will not be criminal, ib.

The party killed must be a reasonable being, alive, and in the king's peace, 726
by 43 Geo. 3. c. 58, it is a capital offence to cause a woman to take poison
to procure miscarriage, 727

all persons except alien enemies in the actual heat of war are included in the
terms “in the king's peace,” ib.
murder, to shoot party committing a misdemeanor, though he could not other
wise be taken, ib.

-

There must be malice cither expressed or implied, 727
this term extends to an evil design in general, ib.
legal signification of the term “malice,” ib.
express malice in duelling in both principals and seconds, 728
slaying officers of justice, and persons assisting them, in execution of duty,
is murder in all concerned, ib.

when death ensues in the pursuit of unlawful design, it will be murder or man
slaughter as the intended offence is either felony or misdemeanor, 729
the same rule also applies to all confederacies to do unlawful acts, ib.
but the killing must be in the prosecution of the unlawful design, not collate
ral to it, 729

every homicide is prima facie considered murder until justified or excused, 630
it will still be considered as murder, if blows had been previously given, and
the defendant manifested revenge afterwards, ib.
general requisites to constitute murder, 732
Modes of prosecution,

by inquisition of coroner, by appeal or by indictment, 732
Indictment more usual, 732

º
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MURDER—(continued.)
At common Law—(continued.)
Modes of prosecution—(continued.)
as to venue, 732

venue must be laid in county where party dies, 733
venue against accessaries, where death was planned in one county and per
petrated in another, may be laid in either, ib.
if the stroke be in England and death in Wales, indictment should be in latter,
and vice versä, ib.

description of deceased, ib.
the name of deceased, if known, should be stated, ib.

indictment for the murder of “a certain person to jurors unknown,” is
valid, ib.

not necessary to state that deceased was “in the peace of God,” &c. ib.
description of offence, 734
words “force and arms” are said to be unnecessary, 733, 4
indictment must state means by which death was affected, 734
where manner of death is doubtful, it may be laid differently in different
counts, ib.

it is said to be essential where death was by an instrument, to state in which
hand defendant held it, ib.

not requisite to state the price of instrument, ib.
when death is occasioned by actual violence, the term “struck” should be
used, ib.

when death is occasioned by a wound, it should be stated to have been mor
tal, ib.

the length and depth of the wound should be set forth, ib.
essential to state on what part of the body the wound was inflicted, 735.
describing death from casting stones, ib.
describing death from suffocation, 735, 6

it must state that the party died in consequence, 736
description of time of offence, ib.
the time both of the stroke and death should be set out, ib.
an impossible day will vitiate, ib.
place must also be shown, 737
terms necessary to be used, ib.

the terms feloniously, and malice aforethought, are requisite, ib.
indictment must conclude that so defendant did kill and murder, ib.
conclusion, 738

Finding of grand jury, ib.
if on indictment for murder the jury indorse “billa vera for manslaughter,” it
will be invalid, ib.
Evidence, ib.

defendant may be convicted though body not found, 739
when the charge is for murdering officer, in attempt to execute legal process,
it will suffice to produce the writ and warrant, ib.
not necessary to prove the precise time or place, ib.
Verdict, ib.
[ib.
, the jury, upon trial for murder, may find prisoner guilty of manslaughter only,
when jury doubt whether the case amount to murder, they find special ver
dict, ib.

Sentence and punishment, 740

clergy taken away in cases of murder and petit treason, and lands and goods
ſorſeited, 740

against aiders and accessaries, 741

Petit Treason, 742—(see title Petit Treason.)
MURDER on statute of stabbing.

as to offence of stabbing, 746
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MURDER—(continued.)

MURDER on statute of stabbing—(continued.)
by 1 Jac. 1. c. 8, a party stabbing another, not having a weapon drawn, or not
having struck the party so stabbing, so that the person stabbed die within
six months, shall be guilty of murder without clergy, 746
what offences come within the statute, 747

aiders, abettors, and accessary, are not ousted of clergy by this act, 748
indictment, ib.

must precisely follow the words of the act, ib.
necessary to state that deceased died within six months, ib.

the fact must be laid to have been the stroke of the individual, ib.
not necessary to conclude against the form of the statute, 749
MURDER of Illegitimate children.
as to offence, 750

-

trials of women charged with the murder of illegitimate children shall be gov
erned by the same evidence as other trials for murder, ib.

indictment for, against a principal in first, and a principal in second degree,4
indictment for, against an accessary before fact, 5
inquisition of murder against principal, aiders and abettors, 7
2. Precedents of indictments for murder, at common law.
murder by violent means—by shooting.
general commencement and conclusion of indictment, 750
by shooting with pistol in the belly, of which the party immediately died, ib.
another form for murder, by shooting with pistol, where party did not imme
diately die, 753

against several, one as a principal in first degree, and the others as aiders and
abettors, for shooting on shore a person who died within the Admiralty
jurisdiction, ib.
against principal in the first and second degree, and an accessary before the
fact to murder, by shooting with pistol, where murder was committed
in one county, and the accessary procured in another, 755
for murder by shooting against two, against one as principal in first degree,
and the others as being present aiding and assisting, 756
murder by violent means—by stabbing and cutting.
at common law for murder, by stabbing deceased with sword in the belly, 756
by stabbing with knife, 757

by cutting throat, when deceased was taken to London Hospital from the pa
rish where blow was given, and there died, ib.
by throwing a knife, 758
murder by violent means—by striking, beating, strangling, &c.
by casting a stone, 758
for murder at Admiralty sessions, first count by striking with piece of wood,
second count by throwing overboard and drowning, 759

for murder by striking with bucket, tried in court of Admiralty, ib.
for striking with a pair of bellows, 760

-

against principals in first and second degree for murder, by striking with po
ker, 761

the like against a man for striking his wiſe with poker, ib.
by beating with fists and kicking on ground, ib.

-

against principal in second degree in murder, by beating with stick on the
temple, the party who actually gave the blow being unknown, 762
for murder, by striking with a stick, choaking, squeezing, and pressing, &c.
against principals in first and second degree, 763
by beating with hands about head and temples, 764
by striking, throwing to the ground, and kicking, ib.
by wilfully riding over a person with horse, 765

-

-

-

for murder by strangling, and afterwards throwing the body into a river, ib.
by strangling with rope, against principal in first and second degree, 766
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MURDER—(continued.)
2. Precedents of indictments for murder, at common law—(continued.)
for strangling with handkerchief with aid of person unknown, 766
for murder of bastard child, 767
for killing bastard child by strangling, 768
-

against married woman for murder of her child by strangling it, ib.
against woman for drowning her child in pond, 770
by forcing to drink spirits to excess, ib.

by forcing sick person into street, 771

against warden of Fleet and his deputy for murder, by confining prisoner in un
wholesome room, and otherwise occasioning his death by duress of im
prisonment, ib.

for murder by poisoning, starving, &c.
against a woman for the murder of her father, by intermixing arsenic with tea
and water-gruel, of which he drank at different times, 772
for secretly conveying poison to deceased, 774
for murder by placing poison so as to be mistaken for medicine, laying offence
in two counts, 775
by sending poison, 776

-

for the murder of apprentice where death was caused by starving, 777
for confining apprentice, and starving him to death, ib.
murder by stabbing.
on 1 Jac. 1.8, for stabbing, 7S2

the like charging an aider with abetting, ib.
Misdemeanor for attempting to murder by poison.
at common law, against a servant for misdemeanor in putting mercury cor
rosive sublimate into tea-kettle of water, with intent to poison her mas
ter, 796

-

for assault with intent to commit, 828
for assault with drawn sword, with intent to commit, ib.

for assault and casting in pond, with intent to suffocate, 829
MUTINY, (see title Piracy.)
indictment for, 1094 to 1096
-

NAME,
of deceased in murder, 733

-

of owner of goods in larceny must be stated where known,

947 l) to 949 b

where unknown, 949 a

of persons defrauded in forgery, 1042
of owner of house must be stated in burglary, 1110 to 1113
of party sending threatening letter, 843 a
of poison, in murder, not material, 797

NATIONS, LAW OF, (see title Law of Nations.)
NAVAL STORES, (see title Larceny.)

-

NAVIGABLE RIVER, (see titles Bridges. Highways.
NIGHT,
what is, 1105
how described, 1109
NOTICE,

Water-courses.)

-

-

in prosecution for barretry, prosecutor must give defendant notice of

the

particular acts he intends to prove, 233

NOT SURRENDERING, (against bankrupt), (see title Trade.)
indictment for, 523

NUISANCES, (see titles Bridges. Highways.

Malicious Trespass. Water

courses.)

for perjury in affidavit relative to removal of, 471
OATHS, (see title Perjury.)
[102
for administering oath to person not to give evidence against illegal society,
*

Vol. III.

83

-

-

-
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OBSCENITY, (see title Decency.)
indictment for publishing obscene prints and libels, 42
indictment for publishing obscene libel and indecent prints, 44
for exposing to sale an obscene print, 46
in another form, 47

against proprietor of Metamorphic Gallery, for keeping a room to exhibit in
decent prints, 47
OBSTRUCTION, (see titles Highways.

Water-courses.)

OFFENSIVE WEAPON,
what considered such, 123

for assaulting with offensive weapon with intent to rob, 809
OFFICE, MISCONDUCT IN, (see title Selling Offices, and title Public Justice,
in Analytical Table.)
1. Preliminary notes, points of law.

Against justices for oppression.
Points of law.

as to offence in general, 236

justices of peace offending from corrupt motives, ib.
if no corrupt intention, information will not lie, ib.

what sufficient averment of defendant being officer, 236,697
Against coroners for negligence, &c.
Points of law.

as to offence in general, 255
coroners not doing duty how punished, ib.
coroner not making inquisition forfeits 5l. ib.

Against inferior officers for negligence and misconduct.
Points of law.
as to offence in general, 257
indictment lies against all subordinate officers for misconduct or negligence,
257, n.

any officers of a city, borough, or town corporate, absenting to prevent the
election of, how punished, 258, n.

if body of several persons bound to perform duty, each liable for its neglect,
58

two justices at sessions may punish parish officers for neglect of duty, ib.
indictment against officers for disobeying order of justices must state order
served on all, ib.
how indictment framed, 259
how to state that defendant held the office, 258. 268

against officer in India for receiving presents, 697
embezzlements by public officers, 921 d. 922, et seq.
2. Precedents of indictments, &c.
Against justices for oppression.
against justice for causing a woman to be publicly whipped as a disorderly
person, without proof, 236
against justice for causing person to be imprisoned for want of bail in a mat
ter not cognizable before him, and ordering him into close confinement,
without pen, ink, or paper, or sight of his friends, 238
against justice for illegally discharging person committed under vagrant act
by another magistrate, 240.
against justice for knowingly taking insufficient sureties for appearance of
-

person charged with seducing manufacturers to go to foreign parts with
out notice to prosecutor or committing justice, 244
against justices for granting license for an alehouse aſter the same had been
refused by other magistrates at sessions, 249

against justices, for partiality in refusing a license, 253

Against coroners for negligence, &c.
for refusing to take an inquisition, 255
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OFFICE, MISCONDUCT IN–(continued.)
Against coroners for negligence, &c.—(continued.)
for not returning inquisition according to evidence, 255
against township for misdemeanor in burying a man who had died of violent
death without notice of coroner, 256

Against inferior officers for negligence, and misconduct.
against high constable for not issuing his precept to petty constables requiring
them to give notice to victuallers to appear with licenses, in order to
have them renewed, 257

against headborough for refusing to convey person to prison, 260
against constable for not appointing any watch and absenting himself, 261
against constable for not returning his presentments at assizes, ib.
against a constable for not presenting inhabitants of parish for not repairing a
highway, 262
against constable for not executing justice's warrant to apprehend two per
sons, 263

against bailiff for wilfully absenting himself from election, ib.
against constable for not attending at election of burgess to serve in parlia
ment, having been summoned by high bailiff, 265
OFFICE, NOT ACCEPTING, (see title Constable.)
1. Points of law.

the offence in general, 266
indictment lies against all officers refusing to execute duties to which they
are liable, 267

defendant may however show his exemption, ib.
Tyburn ticket, effect of, 267, and ante, voli. title “Rewards.”
protestant dissenting teacher duly registered, 627
[ib.
necessary in indictment to show that defendant was bound to undertake office,
2. Precedents of indictments.

against constable or headborough for not taking office, he being elected there
to, 266

for not taking office of constable, 271

for refusing to take the oath of petty constable, and to execute that office, to
which defendant had been appointed at a vestry, 272

for refusing to take oath of constable of a manor, to which office defendant
was duly elected at court leet, 273
for refusing to execute office of chief constable of a hundred, to which defend
-

ant was elected at session held at Clerkenwell, 275
for refusing to take oath of constable of ward of Faringdon, being elected at
-

ward-mote, ib.

for refusing to watch with constable when summoned, 278
for refusing to execute office of overseer, ib.
OFFICER, (see titles Constable. Extortion. Office.)

public embezzlements by, 921 d (see title Larceny.)
ORCHARDS,
robbing from, 972, 930 a

ORDERS OF JUSTICES, DISOBEDIENCE OF
1. Points of law.
as to offence in general, 279

-

-

offence imdictable at common law, though penalty provided by statute, ib.

two justices at sessions have power to punish offenders in summary

manner,

ib.
*

indictment found, &c. ib.

-

it seems safest to aver in the indictment, that defendant was requested to
comply
with and
terms
of order,
280 was served on all defendants, ib.
it must
be stated
shown,
that notice
-

indictment
must
not set forth
orderneed
by way
ib. . . ib.
.
indictment for
disobeying
warrant
not of
setrecital,
forth conviction,
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ORDERS OF JUSTICES, DISOBEDIENCE OF-(continued.)
2. Precedents of indictments, &c.
against overseer for not paying weekly sum for support of pauper and illegiti
mate child, according to order of justices, 279
indictment against father of bastard child, for disobeying order of mainte
nance, 2S2

for a contempt by a high constable, in disobeying order of sessions, 2S3
against surveyors of highway, for disobeying order of magistrates, to agree
with owners of land to purchase same, in order to widen road, 284

against surveyor of highways, for not making rate on all occupiers of land lia
ble to repairs, to pay for such according to warrant to him directed, 285
for disobeying order of justices, for relief, under friendly society act, 33 Geo.
3. c. 54, 287

against stewards of a friendly society, for disobeying order of justices, to ap
pear and produce rules, 291

ORDER OF SESSIONS, (see title Order of Justices.)
ORE, (see title Mines.)
stealing of, 930 a
º

OVERSEER,

indictment against, for refusing to execute office, 278
for putting a number of poor persons into a house in an improper neighbor
hood, and thereby creating a nuisance, 65S
indictment for libel on, 898
embezzlement by, 701
for embezzlement, 704

OVERT ACTS, (see titles Conspiracy.

Treason.)

OUT-HOUSES,

what are included in term domus mansionalis, 1092
OUTLAW,
not lawſul to kill, 727

OWNERSHIP, (see titles Larceny.

Name.)

OYER AND TERMINER,
sessions of, described, 478

OYSTERS, (see titles Fish. Larceny.)
offence of stealing, 934
indictment for stealing, 977
PAINE'S AGE OF REASON,
indictment for publishing, 14
PALACE, (see title Contempt.)
for perjury in swearing service of writ out of, 348
for endeavoring to suborn to perjury in court of, as to rescue, 483
PARISH,

as to laying offence within, 678
PARK, (see title Malicious Mischief.)
PARTICEPS CRIMINIS,

when party opposing process becomes so, 145
PARTY GRIEVED,
entitled to costs under statute, when, 643
-

PAUPER, (see titles Oversecrs. Poor.)
for pretending child to be pauper, and obtaining money, 1009
information lies for compelling paupers to marry, 700, in note.
indictment for conspiring to marry paupers, 1157
PAVEMENT,

indictment for digging up, 624
PAWNBROKERS ACT,
for perjury on conviction, in appeal against, 468

PEACE, (see title Riots.)
indictments against public peace, 485 to 50S
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PEERS, (see title High Treason.)
indictment for libel on, 90
PENALTY,

on 9 Anne, cannot be awarded by the court as judgment on indictment, but
must be recovered afterwards by action, 681
prosecutor competent witness, though entitled to, 543
PERJURY,

-

for conspiring to indict party for, 1171
1. At common law,

Preliminary notes and points of law, &c.
as to offence in general, 302
definition, ib.

requisites to constitute perjury, ib.
oath false, 303

party must believe matter fictitious, ib.
oath must be wilful, ib.

*

proceedings judicial, ib.
oath, which affects intermediate proceedings, ib.
false oath in private concern, not indictable, 304
oath to perform future duties, ib.
voluntary oath, ib.

extra-judicial not perjury, except by statute, ib.
party must be lawfully sworn, ib.

oath administered before person competent to receive it, ib.
false oath extra-judicial, not perjury, ib.
party administering oath without warrant of law, seems punishable, 304 a
assertion must be absolute, ib.

swearing to belief when perjury, 305
Jalsehood must be material, ib.

must prove the perjury material, 305.309
swearing to character of witness, whether material, 306. 309

in general sufficient, if matter material to ultimate decision, ib.
at common law false oath need not obtain credit, or occasion any injury, 306
Process, ib.

justices of peace, how they have jurisdiction over perjury at common law, ib.
Indictment,

by stat. 23 Geo. 2, what necessary to state, 307
it sets forth the commission on which authority of court was founded, no
clerical error will vitiate, ib.
how to state place, ib.

sufficient to show that perjury was committed in any place in county, 308
what inducement necessary, 308
unnecessary to set out continuances of former prosecution, ib.
what a variance, 307
statement of materiality, ib.

when not necessary, 307 b
form of statement, ib.

statement of occasion of administering oath, ib.
what a variance, 307 a, b

statement of place where perjury committed, 307 b
what a variance, 307 c, 308

statement of authority of court, 308
statement that defendant was regularly sworn, ib.
statement that defendant falsely swore, 309
word “falsely” proper, ib.
how state oath, ib.
how to state matter sworn to, 309, 10

innuendoes, 310
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PERJURY-(continued.)
1. At common law—(continued.)
Indictment—(continued.)
a variance in innuendoes, which alters the sense, is fatal, 310
definition of the word “innuendo,” ib.

where may be rejected as surplusage, 311
in perjury on affidavit not necessary to refer to files of court, ib.
assignment of perjury, what, 311, 12
necessary, 311

should be distinct and specific, ib.
of several assignments in one count, sufficient to prove one, 312
conclusion of indictment, ib.
the court will not quash indictment, ib.

when certiorari granted, ib.
Evidence,

when must be proved by two witnesses, 312
party injured a competent witness, when, ib.
proof of judicial character of party before whom oath taken, 312 a
proof of occasion of administering oath, ib.
proof of taking oath, ib.
proof perjury itself, 312 b
proof materiality, 312 c
corrupt intention, 312 d
evidence for defence, ib.

Punishment,
at common law, what, 313

what by statute, ib.
incapacity to give testimony, 314
when pardon restores competency, ib.
2. Perjury by statute,

Preliminary notes, points of law, &c.
as to offence in general, 314

in what proceedings can be committed, 315, 16

-

-

whether'in affidavit in court of justice, or deposition before sheriff on writ of
inquiry, 315

there must be some party actually aggrieved, ib.
how indictment framed, 315, 16

must pursue words of act, 315

“wilfully and corruptly,” necessary, ib.
must say “sworn,” 316

.

-

if conclude contra formam, &c. will be good at common law, ib.
Evidence,

what necessary, 316
Punishment,
what, 314
Costs,

when obtained by prosecutor, 316
3. Perjury made felony.

Preliminary notes, on points of law,
as to offence in general, 316

-

-

f

by 31 Geo. 2. c. 10. s. 24, perjury to obtain probate of wills or letters o
administration to receive wages, or other allowance of money supposed

to be due tº seaman or his executors, &c. is felony without benefit of
by 28clergy,
Geo. 2.ib.c. 13. s. 14, if insolvent debtor, intending to take benefit of
act commits perjury, he is guilty of felony without clergy; 31 7
k
in proof of offence under 31 Geo. 3, it must be shown that defendant too
-

oath by positive evidence, and mere circumstantial evidence will not
suffice, ib.
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PERJURY—(continued.)
4. Perjury, subornation of,
Preliminary notes on points of law,
as to offence in general, 317
definition of, ib.

punishment of, ib.
abortive attempt, what offence, ib.
indictment need not state means used, 318

the word “procured” or “persuaded” sufficient to show consummation, ib.
conviction of witness for perjury, no evidence against suborners, ib.
Punishment,
what, 318

Precedents of indictments for Perjury.
In civil proceedings before trial.

for perjury in affidavit to hold to bail in C. P. sworn before deputy filazer in
London, in negativing tender in bank notes, 318

in affidavit to hold to bail before deputy filazer in Middlesex, in swearing to
debt, 320
the like in a more recent form, 321

in affidavit to hold to bail, sworn in London before judge in C. P. in swear
ing to debt, 323

in affidavit in trover sworn before deputy prothonotary in C. P. in London,
324

in affidavit of debt in K. B. sworn in London before signer or deputy signer
of bills of Middlesex, 325
in affidavit of debt before commissioner in K. B. 327

in affidavit of debt sworn in open court in K. B. to detain a prisoner already
in custody, 328
in affidavit to hold to bail in Marshalsea court, 329

in justifying bail in court of K. B. 330
in justifying bail in court of K. B. swearing that deponent had not been bail
for another person, 332

in affidavit in inferior court, that defendant had been attending on a subpoena
when he was arrested in order to obtain discharge, 334

in affidavit before commissioner authorized to take affidavits made, in order
to discharge a rule to show cause why an information in nature of quo
warranto should not issue, 336

-

in affidavit before commissioners to procure a rule to compel two attornies to
answer matters in affidavit, 337

in affidavit of service of declaration in ejectment, sworn before commissioner
in country, 338
against attorney for perjury in affidavit, and in answer to a summary applica
tion against him, 340

in affidavit before commissioner in cause depending in C. P. in which party
indicted was plaintiff, 343
in affidavit to procure defendant's discharge under Lords' Act, sworn before
commissioners in K. B., 344

for perjury by debtor (at adjourned general sessions of the peace holden be

fore the mayor, recorder, and aldermen, at Guildhall, in swearing him
self a fugitive, 347

for perjury in swearing that deponent had served party with ca. ad resp. out
of Palace Court, 348

In civil proceedings on inquiry or trial.
in giving evidence upon executing writ of inquiry before sheriff, 349
the like in more concise form, 351

by witness on trial in K. B. at Westminster, at sittings in term, ib.
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PERJURY—(continued.)
In civil proceedings on inquiry or trial—(continued.)
the like in more concise form, 353
at trial of action of ejectment in K. B. at sittings after term in London, 355

on trial in K. B. of issue at bar, directed out of chancery, 356
on trial in C. P. at Guildhall, against party sworn as Jew, 358
the like at sittings after term in C. P. in London, on trial of action of escape
against warden of Fleet, 360

º

on trial in C. P. at Westminster, at sittings after term, 362
the like in another form, 363

in giving evidence at trial at Westminster after term, of information in Ex
chequer, 364
on trial of issue out of C. P. at assizes, 366
the like in another form, 368

-

in affirmation of Quaker on trial at N. P. of an action concerning houses, re
specting which commissioners had been appointed under an act of par
liament to pull them down, and defendant had affirmed before a jury
returned to assess the value, &c. pursuant to act, that premises were his
freehold, and he had bought them, which he had denied on trial, and
falsely affirmed to the contrary, 369
In civil proceedings—after verdict or judgment.
in affidavit sworn in open court in opposition to a rule to show cause why a
regular judgment should not be set aside on affidavit of merits, 374
in affidavit before the judge of K. B. at chambers to obtain rule to set aside

judgment writ of execution, and to be discharged out of custody, 377
in affidavit sworn in open court, to obtain rule to show cause why an exe
cution made by plaintiff in an action, should not be set aside on ground
of irregularity, in having taken deponent's goods under fi ſa, in differ
ent county to that in which venue was laid, 380
in affidavit before commissioner, to take affidavits in C. P. to increase costs

after trial, swearing that A. B., &c. were material witnesses, 3S2
In courts of equity—on summary proceedings.
in swearing before lord chancellor, that defendant had not been home after
attending in court on business before he was arrested, 384
in answer, sworn before master in chancery, 386
the like varying from the last in describing oath, 391
the like where defendant swore to belief, as to a part, with proper assign
-

ment, 392

in answer, before one of the barons of the exchequer, 395
In courts of equity—in answers to interrogatories,
in answer to interrogatories, in Chancery, 397
the like in another form, 399

In civil proceedings—in bankruptcy, 114
by bankrupt on his examination before commissioners, 462

by witness examined before commissioners, as to place where bankrupt had
secreted himself, 406

in affidavit before master in chancery, in support of petition to chancellor to
supersede commission of bankruptcy, on ground of fraud, by bankrupt,
411

in affidavit before master extraordinary in Chancery by bankrupt, to supersede
commission, 412
for similar offence, 414
in affidavit made before chancellor to induce him to refuse allowance of bank

rupt's certificate, on ground of gaming, 416
In proceedings relative to elections.

for perjury before committee of house of commons concerning bribery and
treating at election, 418
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PERJURY—(continued.)
In proceedings in ecclesiastical courts.
for perjury in a cause in ecclesiastical court for defamation, 422

for perjury in depositions in ecclesiastical court, in a suit there depending for
defamation, 425

In civil proceedings—relative to arbitrations.
for perjury before arbitrators by a quaker on his affirmation, 434

in affidavit in C. P., on showing cause against rule nisi for setting aside an
award, 427

*

In penal actions and criminal cases—on summary proceedings. *
for perjury, in an information before magistrate, 432
in an information before two magistrates, charging party with having taken
illegal insurance in the lottery, 434
[435

before justices in support of information for selling spirits without license,
in giving evidence before justice on information on the game laws, 437
in filiating child before justice, 438
the like in another form, where child was born before filiation, 439

in swearing to contents of articles of peace before justices at sessions, 440
before surveyor-general of customs, on an investigation of land-waiter's con
duct, on 24 Geo. 3. c. 40. s. 28, 9.442

In criminal proceedings—before trial.
before justice, in swearing that prosecutor had assaulted defendant and taken
from him a bank note and money, 443
in affidavit before justice, in order to corroborate affidavit made by a third
person respecting an assault alleged to have been committed on latter, 445
in affidavit in K. B., in support of a motion for a criminal information,
against third person for a libel, 446
by a justice, in an affidavit before judge of K. B., upon showing cause
against a rule for criminal information against defendant for partiality in
refusing to license public-house, 448
in answer to interrogatories in K. B., 449
in affidavit of service of notice to try a traverse, 450
In criminal proceedings—on trial, &c.
in giving evidence on trial at Westminster, of an issue on indictment for per
jury, 452
the like on trial at Westminster, of an indictment for perjury, 453
the like on trial at Westminster, of indictment for sodomitical practices, 455
in giving evidence on trial of criminal information, at assizes, 457
in giving evidence at Chester assizes on trial of felon, 458
on trial of prisoner at Admiralty sessions, for murder, 459
on trial at Westminster sessions, 460

on trial of indictment for an assault at adjourned sessions, 463
on trial for grand larceny at quarter sessions of west riding of Yorkshire, 464
on trial of issue on indictment for assault, before the mayor, recorder, &c. at
sessions in Guildhall, London, 465

upon hearing of an appeal at quarter-sessions against an order of adjudica
tion of bastardy, made by two justices, 466
by witness on hearing appeal at Clerkenwell against conviction on pawn
brokers' act, 468

In criminal proceedings—after trial.
in an affidavit in K. B. in mitigation of punishment after conviction, 470
in affidavit made in K. B. relative to removal of nuisance, for which defend
ant had been indicted and convicted at assizes, 471
On statute.

*

-

on 5 Eliz. c. 9. in an affidavit sworn before commissioner in country, to in

crease costs against defendant, in a cause after verdict against him, 473
Precedents of indictments for subornation of perjury.

for procuring woman to swear bastard child to J. P., 475
WoL. III.

84
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PERJURY-(continued.)
Precedents of indictments for subornation of perjury—(continued.)
the like in another form, 477

on trial of highway robbery, where prisoner set up an alibi, 478
Precedents of indictments for attempts to suborn.
endeavoring to persuade woman to commit perjury in swearing a child to in
nocent person, 488
the like in another form, 481

for endeavoring to suborn person to give evidence on trial at assizes, 482
for endeavoring to suborn bailiff to swear rescue in matter depending in pal
ace court, 483

Perjury, (felonious)
for feloniously taking a false oath to obtain administration to a seaman, un
der 31 Geo. 2. c. 10, 484

PERSON, (see titles Larceny.
stealing from, 942

Robbery.)

indictments for larceny from, 988

indictments for offences against the persons of individuals, 723, (see title
Mayhem.)

PERSONATING, (see title Deceit.)
Preliminary notes.
offence, 1081

nearly allied to forgery, ib.
at common law indictable, ib.

personating bail provided against by statute, ib.
felony without clergy, except in personating bail before judge at chambers,
which is a misdemeanor only, 1081, 2
if bail be put in under feigned names, punished by pillory, 1082
personating proprietor of stock, felony without clergy, 1082, 3, 4
as to construction of statute, 1082

forgery of documents relating to seamen, 1082, 1030
felony without clergy to personate seaman to receive wages, &c., 1082
Precedents of indictments for personating.
for feloniously personating another person, and becoming bail in his name be
fore commissioner appointed to take bail in country in matters arising in
-

K. B., 1083

for personating proprietor of bank annuities, and transferring same, 1085
PETIT LARCENY, 951, (see title Larceny.)
PETIT TREASON,

1. Points of law—preliminary notes.

the same requisites are necessary as in murder, differing only in the relations
subsisting between the parties, 742
there are only three instances in which petit treason can be committed, ib.
these are by a servant killing his master, (under which term the master's
wife is included,) a wife her husband, and an ecclesiastical person his
superior, ib.
a child murdering his parent is guilty as a servant, ib.

a wife divorced a mensã et thoro may still be guilty of petit treason, ib.
nor can the second wife of a man, whose first wife is living, be guilty of pe
tit treason, ib.
to constitute this offence there must be such malice as would make the kill

ing amount to murder, ib.

there may be accessaries before and after the fact, ib.
if defendant be indicted for petit treason, he may be found guilty of murder,743
a traitor and murderer may be jointly indicted for the same crime, 743

if they insist on their right to challenge, they must be tried separately, ib.

prisoner entitled to thirty-five peremptory challenges, ib.
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PETIT TREASON.—(continued.)

1. Points of law—Preliminary notes—(continued.)
indictment should contain all the requisites of one for murder, and must
charge the offence to have been traitorously committed, 743, 4
formal acquittal of petit treason is a bar to indictment for murder for same
offence, 744

two witnesses or a voluntary confession are requisite, ib.
though defendant may be convicted of murder, if two are not procured, ib.
not necessary to prove actual marriage of husband and wife, ib.
sentence, 744, 5

2. Precedents of indictments for petit treason.
for petit treason where servant strangled his master, 778
against servant for murder and petit treason in one count, 779
for petit treason against woman for poisoning husband, ib.
[shutter, 780
for petit treason against wife by killing her husband with the pin of a window
for murder and petit treason by shooting, viz. against person who shot, for
murder, and against the widow of the deceased who aided and assisted,
for petit treason, 781

PETITIONING, TUMULTUOUS, (see title Tumultuous Petitioning.)
PEWTER WESSELS,
receiving stolen, 954 a

PICTURES, (see title Decency.)
indictment for libel in, 900

PIRACY,
Preliminary notes—points of law.
as to offence, 1090
derivation, ib.

as to jurisdiction of admiralty court, ib.
piracy is made felony by statutes, 1091
accessaries to piracy before fact are deprived of clergy, 1093
indictment for, must charge offence feloniously and piratically, 1093 a
must lay every fact within the jurisdiction of the admiralty, 1093
crime must be proved to have been committed on the high seas, 1093 a

-

Precedents of indictments for.

against several persons for piratically taking and carrying away ship, with its
tackle, &c. and certain goods on board thereof, 1093 a

for piracy, on 11 & 12 W. 3. c. 7. s. 9. by causing revolt in merchant ship,
and running away with same and apparel, tackle, goods, &c. 1094
running away with ship's boat, 1095

for running away with boat belonging to ship, under the command of one of
his majesty's subjects, 1096
for assault on captain of ship with intent to murder him, by some of his crew
who had mutinied, ib.

for felony in admiralty court, on 4 Geo. 1. c. 12. s. 3, for wilfully burning and
destroying ship with merchandize, 1097

-

-

-

-

the like against two persons for making holes in, and sinking ship to defraud
underwriters, 1998

for stealing from ship wrecked in Wales, 1098 a
PLAGUE, (see title Quarantine.)
PLATE,

forging stamps on, 1028 a
glass manufactory, 1027
PLAYHOUSE, (see title Theatre.)

-

POACHING IN NIGHT,

offence of, under 57 Geo. 3. c. 90, 1134, note (w)
indictment on, 1134

POISONING, (see titles Horses. Murder.)
indictments for murder by, 772. 779

*
-
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POISONING—(continued.)

for poisoning horses, H086 a
for attempting, 796
POLICE, (see titles Government. Rogue.)
POLICY OF INSURANCE,

for felony in making holes in ship to defraud underwriters, 1098
for forgery of premium, 1035
POLYG AM Y, (see title Bigamy.)

POOR, OFFENCES RELATING TO, (see titles Oversecrs. Poor rate.)
for carrying two paupers to a parish where they had no settlements, and one
died, 698

-

for bringing a person ill with the small-pox into a parish where she died, 699
for bringing poor woman into a parish where she had no settlement, and where
she instantly died, so that parishioners expended money in burying her,ib.
for lodging an inmate who was delivered of a bastard which became chargea
ble to the liberty, 700

against overseer for applying money received from the earnings of the poor
in the work-house to his own use, and giving in false accounts in order
to conceal his fraud, 701

against overseer for making up false accounts and verifying them on oath,704
for conspiracy to procure marriage between paupers, 1157, S, (see title Con
spiracy.)

-

for stealing goods, belonging to overseers of 961
indictment for libel on overseers, &c. charging with fraud as to poor rates, 898
PORT,

indictment for suffering to be obstructed, &c., 604
POST OFFICE,

-

larceny by persons in, 922
POUND BREACH, (see title Rescue.)
indictment for, 205, 6

indictable as offence against public justice, 204
for cutting down corn impounded, 206

PRESENTMENT, (see title Highway.)
of a judge of road being out of repair, on 13 Geo. 3. c. 78, s. 24, 9.577
of a justice of road being out of repair, on 13 Geo. 3. c. 78. 10. 577
of a bridge at quarter sessions which the county ought to repair, 597
by commissioners of sewers, 606

if bridge out of repair, need not state who bound to repair it, 598
PRIME WAY,
what, and why called so, 5S0
PRINCE OF WALES,
indictment for libel on, 882

PRINCIPAL AND ACCESSARY, (see title Accessary.)
against accessaries for harboring principal felon, 5
PRINTS, (see titles Decency. I,ibels. Obscenity.)
PRISON,

indictment for burning, 1128
for destroying, 207

for suffering to be out of repair, 668
for breaking prison, (see titles Escapes. Rescue.)
PRIVATELY STEALING, (see title Larceny.)
PRIVY COUNSELLOR, (see title High Treason.)
indictment for assaulting, 99
PROBATE, (see title Perjury.)

perjury in obtaining, when felony, 316

PROCESS, OBSTRUCTING, OR NOT AssistiNG, (see Analytical Table,
** ad Satisfaciendum. Fieri Facias. Offences against Public
ustice.)
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PROCESS, OBSTRUCTING, OR NOT ASSISTING—(continued.)
Points of law—Preliminary notes.
any obstruction of lawful process indictable, 144
in treason or felony, offender particeps criminis, 145
privileged places, ib.
obstructing officers, apprehending on any account less than felony, is a mis
demeanor, ib.

punishment, fine, and imprisonment, ib.
necessary that the arrest should be legal, and this must appear in indictment, ib.
any person may interfere to prevent an illegal caption, ib.
known officers may detain any obstructing them, ib.
the indictment must show cause of arrest fully, ib.
officer, how described, 146
the mode of obstruction should be shown, 145

not necessary to aver that the party to be arrested was guilty of offence, ib.
indictment for not aiding, must state that party was called upon to assist, ib.
Precedents of indictments.

for obstructing a person aiding constable on executing justice's warrant, 144
for assaulting a deputy gaoler in execution of office, 146
for assault on serjeant at mace, and preventing him from executing process of
inferior court, ib.

for obstructing warrant made by two justices by seditious words, and pro
mises of indemnity, 147

against an attorney for a plaintiff in a cause, for writing to defendant's attor
ney, who had obtained a verdict on the evidence of his son, threatening
to indict the son for perjury unless defendant gave up benefit of verdict,
149

for not aiding a headborough who called upon defendant to assist in securing
a prisoner, 151
against constable for refusing, contrary to order of justice, to assist in secur
ing a person, 154

-

for felony, on 43 Geo. 3. c. 58, for assaulting, &c. with intent to obstruct the
apprehension of defendants having committed a felony, 155
for cutting, with intent to resist lawful apprehension of defendant for an of.
fence, on 43 Geo. 3, 157
PRODUCE,

of animals, when felony to steal, 978
indictment for stealing of, (see title Larceny.)
PROMISSORY NOTE,
-

for forging promissory note, 1074
for stealing, 974 a
PROSECUTOR,
competent witness, though entitled to penalty, 543
PROTHONOTARY,
affidavit made before, stated, 324

PROVISIONS, (see titles Enhancing price of

PUBLIC HEALTH, (see titles Health.

Trade.

Quarantine.

Unwholesome Provisions.)

Disorders.

Unwhole

some Provisions.)

PUBLIC JUSTICE, OFFENCE AGAINST, (see titles Barretry. Contempts.
Obstruction of Process. Transportation.)
PUBLIC TRADE, (see title Trade.)
PUNISHMENT, (see the heads of respective offences.)
for perjury, on affidavit in mitigation of, 470
PUTTS,

indictment for placing in river, &c., 638
QUAKER,
indictment against, for perjury, 368. 424
may commit perjury by affirmation, 369
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. .

QUARANTINE,

-

. . index. . .
-

. . . .

-

Points of law,
as to offence in general, 551, 2
if any commander having notice of his liability to perform quarantine, shall
permit any one to quit the vessel without license, shall forfeit five hun
dred pounds, 552
any other ship's company coming on shore, forfeits two hundred pounds, 552
it is also offence indictable at common law, ib.
*

-

*

*

offender may be fined at discretion of court, ib. . .
pilots going to and returning from the ship, are not within the statute, but may
be punished at common law, ib.
.
offenders may be tried in any county, ib.
Precedents of indictments,

,

-

-

against a person for breach of quarantine, 551 "
QUO WARRANTO,

.

-

for perjury in affidavit to discharge rule for; 336
RABBIT, (see title Comics.)

* .

-

"

-

RAKER,

-

-

indictment against, for not cleansing streets, 588
RAPE,

-

On women above the age of consent, 810.
Preliminary notes,
as to the offence, 810
definition, ib.

. ..
-

.

.

-

. . .

as to emission and penetration, ib.
must be against the will, ib.
subsequent acquiescence will not do away guilt of ravisher, 810, 11
rape may be committed on a concubine, but not on a wife, 811
principals and accessaries, ib.
[ib.
all persons present at the perpetration of rape are principals in second degree,
persons under the age of 14 years may be aiders and abettors, ib.
may be accessaries before and after the fact, ib.

justices cannot bail, but court of K. B. may take bail for this offence, ib.
indictment must charge the offence feloniously, 811, 12
must contain the word “ravished,” 812

words “carnally knew” should be inserted, ib.
proper to conclude against statute, ib.
evidence, ib.

no evidence need be given to prove emission, ib.
will suffice to prove least degree of penetration, ib.
credibility of prosecutrix must be left to the jury, ib.
what witnesses are competent, 813
party grieved a competent witness, ib.

where husband charged with aiding rape on his wife, she is competent witness
against him, ib.

depositions of female taken before magistrate may be received in evidence
after her death, ib.

punishment, 813 a
felony without clergy, 813, 14
On children within age of consent, 814
as to offence, ib.

felony without clergy, having carnal knowledge of girl within ten years of
age, ib.

indictiºn

must conclude against statute, 814

must follow words of statute, and contain the word ravished, ib.

evidence of infant if she understand the nature of an oath, may be received, ib.

Precedents of indictments for rapes.
for rape of woman above age of consent, 815

w
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RAPE—(continued.)
Precedents of indictments for rapes—(continued.)
-

-

-

-

.*

for a rape, 815

for a rape of a child within age of consent, ib.
for carnally knowing and abusing female child under age of ten years, ib.
assaulting with intent to ravish, 816
for assaulting woman with intent to commit rape, ib.
against two persons for assaulting married woman with intent that one of them
-

should ravish her, 817

-

for assaulting an inſput under ten years, with intent carnally to know her, ib.
RATIONE TENURAE, (see title Highways.)
indictments for not repairing “bridges, 668
RAWISHED,

-

that word necessary in indictments for rape, 812 .
RECEIPT,

-

•

-

accountable receipt, what is, 1079 °

*
*

-

for forging and publishing receipt for payment of money, 1076
for forging receipt of Sun Fire Office society, 1077
for altering receipt given by clerk of bank of England for bank note received
by him on behalf of the governor and company, from corporation of Lon
don Assurance, 1079”. .

RECEIVERS, (see titles Accessaries. Larceny.)
of stolen goods, punishment of, 937 to 951
precedent for, 983 a
RECORDS,

stealing and avoiding, 932
REGISTER,

-

of court of Admiralty, indictment against for engaging as proctor, 698
of marriage, for making false entry in, 711
REGRATING, (see title Enhancing.)
what is, 527
whether offence or not, 536

for regrating wheat, 535
the like for regrating, 536
other counts, 537
RELEASE,

indictments for forging, 1064
renders interested witness competent, 1044
RELIEF,

order for indictment for disobeying, 287
RELIGION AND PUBLIC WORSHIP, (see title God.)
RENT,

-

for rescuing goods, distrained for, 201
RESCUES, (see titles Escapes. Public Justice.
Preliminary notes—points of law, &e.

Process.)

definition, 182

*

party rescuing, guilty of same offence as original offender, ib.
to constitute rescous, the felon must be in actual custody, 183

in what resembles escape, ib.
[ib,
if a traitor break prison it is felony, if a stranger rescue traitor it is treason,
a stranger who rescues a felon, cannot be found guilty before felon is attaint
ed, ib.

if principal die before he is attainted, rescuer will be fined and imprisoned, ib.
indictments must set forth nature and cause of imprisonment and special cir
cumstances of the fact in question, 183, 193, note.
no defect can be aided after verdict, 183
as to judgment in general, ib.
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RESCUES–(continued.)
Preliminary notes—points of law, &c.—(continued.)
the rescue of a felon at common law a clergyable felony, 183
Precedents of indictments.
for rescuing prisoner in custody under justice's warrant, 182
for rescue of prisoner taken under warrant of justice of peace, backed into
-

another county, 184

for rescue of one in custody under justice's warrant, for having game nets,
&c. in possession, 185
for rescuing rioter out of hands of justice of peace, offence being in his own
view, 187

-

for rescuing person apprehended for affray before play-house, and assaulting .
constable in execution of his office, 188

-

for misdemeanor in breaking 'out of K. B. prison, to which defendant had
been committed, on a conviction in K. B. for a conspiracy, 190
for assaulting headborough and rescuing person in custody, 193
for rescuing person taken on bill of Middlesex, ib.
for rescuing person taken on ca. ad resp. and a latitat, 194
for rescuing defendant in custody under marshalsea process, 197
at common law, for assaulting gaoler and rescuing two prisoners indicted in
the court of great sessions in Denbighshire, and sentenced to be im-.
prisoned, 198

for rescuing person from constable charged with feloniously sending a letter
without name subscribed, demanding money, 9 Geo. 1. c. 22, 200
for rescuing goods distrained for rent, 201
for assaulting bailiff and rescuing distrained goods for rent of lodger, ib.
for assault and rescuing goods distrained for rent after fraudulent removal, 202
for rescue of cattle taken damage feasant before they were impounded, 203
for rescuing cattle impounded taken damage feasant, 204
for breaking pound and letting out a mare, 205
for pound breaches, by cutting down corn impounded for rent, 206
endeavoring to rescue persons apprehended for cutting down a turnpike-gate,
493

RESCUE AND DESTROYING GAOL,

for misdemeanor in pulling down cage, prison, and stocks, 207
RESCUES AND STRIKING IN COURT,
1.

Preliminary notes—points of law.
as to offence in general, 208

striking in courts of superior jurisdiction, or drawing sword, is punishable
with loss of right hand, imprisonment for life, and forfeiture of goods
and chattels, as well as the profits of lands during life, ib.

the rescue of prisoner in superior court without actual striking, subjects the
offender to imprisonment for life, forfeiture of goods and chattels, and
profits of lands, 209
2. Precedent of indictments, &c.

for riot, assault, and striking in open court on holding of special commission,
208

for riot and forcible intrusion where commissioners of taxes were sitting, and
assaulting one of them, 214
RESTITUTION,

of stolen goods, 950 a
in forcible entries, 1136 b
REVENUE,
1. Preliminary notes—points of law.

aiding in rescuing smuggled goods, 122
receiving the felon after time appointed to surrender, 123

there must be a deliberate assembling, and not mere casual meeting,
venue may be laid in any county, ib.

124

-
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REVENUE–(continued.)
1. Preliminary notes—points of law—(continued.)
excise officers, by whom proved to be such, 124

-

-

need not be stated to be duly constituted, 136

that the goods were uncustomed goods, 125
corruption of blood and loss of dower saved, ib.
rewards, ib.

obstructing revenue officer on shore, 126
how prosecuted, ib.
indictment lies for fraud on, 139

2. Precedents of indictments, &c.

assembling in order to be aiding in rescuing smuggled goods, 122
for assembling armed to assist in running uncustomed goods, 126
for obstructing excise officer on shore, ib.

for assaulting excise officers and presenting a gun at them in defendant's
house, which they had entered under warrant, upon conviction of selling
liquor unlicensed, 127

against three, for riotous assembly and obstruction, 133
for misdemeanor at common law, assaulting excise officer in execution of
duty and rescuing part of smuggled goods, 136

for misdemeanor at common law, in assaulting custom-house officer, 137
for misdemeanor at common law, for assaulting excise officers endeavoring to
-

-

seize smuggled goods, ib.

-

for misdemeanor, at common law, assaulting excise officer in execution of
duty, 138

°

-

-

for misdemeanor at common law, assaulting officer of customs, and obstruct
ing him in securing smuggled goods, ib.

against surveyor of taxes, for persuading a collector to secrete part of money
received, 139

on 12 Geo. 3. c. 48, for felony in cutting off stamps with intent to put them
on deeds, 141

-

for attempting to bribe revenue officer, 139, note

for riot and attempting to prevent execution of revenue act, 492
against revenue officer for taking bribe and giving up goods, 689
for attempting to bribe revenue officer, 693, 695

for perjury before justices to support information for selling spirits without
license, 435
REWARDS,

for apprehending offenders, &c., 125. 216. 977. 1100
RING DROPPING,

obtaining money by, if intent to steal, larceny, 922
RIOTS, (see titles Affray. Assault.)
1. Points of law.
what offences under riot act, 485, 6

obstructing officers in making proclamation, felony without clergy, 486
act to be read openly, when, ib.
aiders of persons unknown demolishing dwelling-house, felons, ib.
not necessary to constitute felony, that 12 persons should be guilty, ib.
officers authorized to command services of persons present to secure rioters,
-

ib.

-

killing rioter in attempt to arrest him justifiable, ib.
tumultuous petitioning, &c., 507, &c., (see title Tumultuous Petitioning.)
as to verdict in general, 486
as to offence of riots in general, 488
-

-

definition, ib.

-

to constitute breach of peace, there must be three offenders, ib.
if six be indicted and four die before trial, ib.

to constitute riot, parties must act without lawful authority, ib.
Vol. III.
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RIOTS–(continued.)
1. Points of law—(continued.)
the intention also must be unlawful, 488

there must be an actual violence or an offer to commit it, ib.
the distinction between riot, rout, and unlawful assembly, 489
at common law, all peace officers to endeavor to suppress riot, ib.
private individuals may of their own accord arrest rioters, ib.

justices are empowered to punish offenders in summary way, 490
indictment, ib.

the indictment must state unlawful act, which defendants were about to com
mit, ib.
need not contain words “vi et armis,” ib.

not necessary to insert the word “unlawfully,” ib.

may state defendants to have been guilty with others unknown, ib.
how defended when defendants numerous, ib.

if the terms “ riotously” and “routously” be in indictment, two defendants
cannot be found guilty, ib.
it is advisable to add “count” for “common assault,” where individual has
been attacked, ib.

if prosecutor prove his charge against three defendants only out of many
others, he will succeed against three, ib.
punishment at common law, fine and imprisonment, ib.
hard labor may be imposed, ib.
2. Precedents of indictments for riots.
for a riot, breaking open ambassador's house and taking goods, 58
for felony in continuing riotous assembly an hour after proclamation by justice,
º

on I Geo. 1. st. 2. c. 5. s. 1, 485

-

for felony in beginning to demolish house, on 1 Geo. 1. st. 2. c. 5, 48
common form of indictment for riot, 488

for riot and disturbing commissioners acting under property tax act, 490
for riotously assembling to prevent execution of revenue act, 492
for tumultuously assembling to prevent execution of turnpike road act, ib.
endeavoring to rescue persons apprehended for attempting to cut down turn
pike gate, 493
for riotously kicking about a foot-ball in a town, 494
for riot in Covent Garden Theatre, and preventing the acting of play, 495
for riot by several footmen at Drury Lane Theatre, and breaking lamps when
the Prince of Wales was in the house, 499
for riot at common law, and an assault on an individual, 500

for riot, assault, and false imprisonment, and for obtaining money from the
party falsely imprisoned in order to obtain his freedom, ib.
for riotously assembling and hanging the effigy of a person, 501
for riot and pulling down an out-house, at common law, 502
for riotous assembly with cutlasses, &c. breaking into a room, part of a

warehouse, making a noise therein, and assaulting divers persons there,
and beating and wounding them, and breaking to pieces the furniture, ib.
for a riot in a house and assaulting a lodger, 503

for riotously entering plaintiff’s house and shop, and throwing goods into the
street, 504

for a riot and assault in a dwelling-house, and removing goods, ib.
against three for riot before dwelling-house of G. H. and shooting off loaded
º

gun through his window and threatening to shoot him, 505

Riot, inciting to,
for inciting persons to make a riot, 506

for riot and conspiracy in K. B. prison, and attempting to blow up wall, 1150
RIVER, (see titles Highway. Water-course.)
navigable, is highway, 603
how to de-crive, GC:
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RIVER—(continued.)
in whom property of soil, 632
for larceny on, 939.987 a
venue in larceny from, 944
ROADS, (see titles Highways, Turnpikes.)
ROBBERY,

for perjury in trial for, 478

Preliminary notes, on points of late, &c.
as to the offence, 802
definition, ib.

to constitute robbery there must be the following circumstances:
something must be taken, 802, 3
the attempt to rob is clergyable felony, 802

-

to constitute taking, the property must pass into possession of offender, ib.
the taking must be from the person, ib.

if the property be taken in the presence of a person it is sufficient, 802
there must be a violence, and putting in fear, 803
property must be taken against the will, ib.
violence is implied from putting a party in fear, and vice versä, ib.
instances, ib.

if no actual force be used at the time of parting with the property the party

parts with it for the purpose of bringing offender to justice, no capital
offence, 804

the influence over the prosecutor's mind, must be such as to disenable him
from making resistance, ib.
to constitute robbery where actual violence is relied on, and no putting in
fear can be expressly shown, there must be a struggle, or at least a per
sonal outrage, ib.
nor will a pretence of any kind excuse where the essence of the crime is
clear, 805
indictment, ib.

venue must be laid, and proved in the county where offence took place, ib.
where mail is robbed, venue may be laid in county where offence was, or
where defendant was taken, ib.

must be stated to have been feloniously committed, ib.
must show that property was taken with violence from the person, ib.
the term “violently” not requisite, ib.
not necessary to conclude against the statute, ib.
on the trial defendant may be convicted of simple larceny, 806
punishment, ib.

clergy taken away from principals and accessaries before the fact, ib.
Precedents of indictments,
for a robbery, 806
for a robbery on highway, and stealing book, money, and bill of exchange, ib.
for robbing in dwelling-house, 807
for assault with intent to rob, by menaces, &c., ib.
the like with offensive weapon, 809
for conspiracy to rob to charge hundred, 1156
ROGUE AND WAGABOND, (see title Vagrant.)
ROUT, (see title Riot.)
distinction between rout and riot, 489

ROYAL EXCHANGE ASSURANCE,
forgery on, 1027
SABBATH, (see title God.)
no offence at common law, to sell goods on, 20
statutes enſorcing observance of, ib.
indictment for breaking, ib.
for selling ale and beer on, 672
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SACRILEGE,
indictments for, 941 a, 987 a

SAILORS, (see title Seamen.)
SALT,

indictment for conspiracy to raise price of, 1 164
SANCTUARY, (see title Process.)
SCANDAL, (see title Libel.)

--

SCAWENGERS,

indictment against for not cleansing road, 587
SCIENTER, (see tit. Knowledge.)
SCILICET,
observation on, 550
SCRIP RECElPT,

-

not receipt for money within 2 Geo. 2. c. 25. and 7 Geo. 2. if not filled up
with name of subscriber, 1032
SCRIPTURES, (see title God.)

SEAMAN, (see title Piracy.)
seducing them, 101 a,

-

personating, in order to receive his wages, felony, 1031. 1082
taking false oath in order to obtain administration to, 316. 484
forging tickets for wages of, & c. 1031
indictment against for attempting to murder captain, 1133
SEDITION, (see title Words.)
SEDUCING ARTIFICERS, (see title Artificers. Trade.)
-

SEDUCTION, (see title Abduction.

Rape.)

SEIZURE,

of goods by excise officer stated, 125. 693
SELLING CLOTH FALSELY MARKED,

-

-

for selling cloth with alneager's seal counterfeited thereon, 539
SELLING OFFICES, AND BRIBERY,
Preliminary Notes, on points of law,
as to the offence in general, 681
criminal at common law, GS1, 2

further prevented by several statutes, ib.
persons guilty of, disabled from holding the office again, ib.
the statute 5 & 6 Edw. 6. c. 11. does not extend to offices in fee or any em

ployment in the plantation, 681
bribery is punishable by fine and imprisonment, 681, 2
Precedents of indictments, &c.
for corruptly agreeing to receive the office of distributor of stamps for the
county of Dorset, on condition of allowing the former to have the pro
fits for life, 6S1

for attempting to bribe a first lord of the treasury in order to procure the re
version of an office in Jamaica, 684

against revenue officer for corruptly giving up goods forfeited and taking
bribe, on 24 Geo. 3, 689

for offering to bribe revenue officer to give up and to refrain from seizing
goods forfeited, on 24 Geo. 3, 693
º

by Attorney-General for offering bribe to revenue officers, on 24 Geo. 3,695

against an officer for receiving presents in India, contrary to 33 Geo. 3. c.
52. s. 62, 697
against a register
for engaging
proctor. 698
sERGE:
g
gaging as a p
x

on 22 Geo. 3. c. 40, for forcibly entering dwelling-house with intent to cut
serge in loom, and cutting same, 1133

SERVANT, (see titles Apprentice. Clerk. Petty Treason.)
master, when liable for act of, 556
larceny by, 918 c. 920 b
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SERVANT—(continued.)
indictment against for embezzlement, 962. 965
SESSIONS,

adjourned, description of, 463
at Guildhall, described, 346. 465

at Westminster, description of, 460
have jurisdiction in perjury by statute, 306
SHEEP, (see title Larceny.)
indictment for stealing, 935
SHERIFF, (see title Office.)
SHILLING, (see title Coin.)
SHIPS, (see titles Piracy. River. Wreck.)
receiving goods stolen from, 954 a
larceny in stealing from, to 5s., 940
the like to 40s., 939
SHOOTING,
indictment for, 752

.

with intent to obstruct process, &c., 155
SHOP,

offence of stealing in, 940
indictment for stealing in, to the value of five shillings, 986
SHORT WEIGHT, (see title Weights and Measures.)
SHRUBS, (see title Larceny.)
indictment for stealing, 972
SIGNS, (see title Libel.)
SITUATION, (see titles Larceny. Office.)
SLANDER, (see title Libel.)
SLAUGHTER HOUSE,
indicted, 643

for slaughtering horses without notice to inspector, 721
SLITTING NOSE, (see title Coventry Act.)
SMUGGLING, (see title Revenue.)
SODOMY,
indictments for, 48, 9
for a solicitation to commit, 50
for assault with intent to commit, ib. *

-

for perjury on trial of, 455, (see title Perjury.)
for conspiring to charge with, 1184
for sending threatening letters, threatening to charge with, &c., 843 b, 844
SOLDIER, (see title Seaman.)
for seducing from allegiance, 101
persuading to desert, how punished, 102

SOLICITATIONS, (see title Attempts.)
SOLICITORS, (see title Attorney.)

*

SOUTH SEA COMPANY.,
forgeries upon, considered, 1027
against clerk of, for forgery, 1053

-

SQUARE,

indictment for laying rubbish in, 622
STABBING, STATUTE of, (see titles Mayhem.

-

Murder.)

STABLE,

offence of stealing in, 941

STAGE COACHES, (see title Furious Driving.)
STAMPS, (see titles Forgery. Revenue.)
for cutting off stamps in order to put them on other deeds, 141
for forging and uttering, 1057
for forging hat stamps, 1060
for forging stamp on calico, ib.
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STAMPS–(continued.)
for forging stamp on hides and skins, 1061, 2
for selling, &c. office of distributor of, 681
STATUTES,
51 Hen. 3. st. 6. s. 3,

STATUTES—(continued.)
537

3 Edw. 1. c. 9,
c. 10,
c. 13,

255

300
813 a
1125
294
718
1138 a.

c. 15,

c. 16,

4 Edw. 1. c. 5,
33 Edw. 1. st. 2,
1 Edw. 2. st. 1,
1 Edw. 3. c. 14,
6 Edw. 3. c. 6,
20 Edw. 3. c. 4,
25 Edw. 3. c. 2,
c
•

5

s

2

v.

G.

rº,

158
235
537
235

{

1091
67. 73. 79
83. 103

31 Edw. 3. c. 14,
34 Edw. 3. c. 1,
37 Edw. 3. c. 19,
1 Rich. 2. c. 4,
2 Rich. 2. c. 2,
5 & 15 Rich. 2,
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352
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490
787
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c. 12. s. 3,
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99
490
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Hen. 8. c. 7. s. 1.

23 Hen. 8. c. 1,

24 Hen. 8. c. 36,
25 Hen. 8. c. 3,
c. 6,
27 Hen. 8. c. 17,
28 Hen. 8.

c. 2,

988 a

918 c

595

806.987 a
1116
744
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670
528
537

6 Edw. 6,
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1114

1 Mary, sess. 1. c. 1. s. 5,

918 c

sess. 2. c. 6,

103
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c. 11. s. 2,
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103
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820

8 Eliz. c. 2,

1023
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21 Hen. 8. c. 7,
*
22 Hen. 8. c. 5. ss. 2, 3,

c. 11,
c. 25,
c. 114,

300

932

c. 12. s. 13,
2 & 3 Edw. 4. c. 24,

942
1127
681 c

c. 10,

173
932 a.

537

785
1116
529
737
935
21
683

c. 9,

1 Eliz. c. 2,
5 Eliz. c. 4,
c. 5,
c. 9,
c. 10. s. 3,
c. 11,
c. 13.s. 9,
c. 14,
c. 17,
c. 29,

1127
1136

944
744
235
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1003 674
208
737

-

173
232
930

17 Rich. 2. c. 8,

1

28 Hen. 8. c. 15,
32 Hen. 8. c. 3,
c. 9,
33 Hen. 8,
c. 1,
c. 9. s. 11,
c. 12. s. 7,
c. 23,
37 Hen. 8. c. 6,
1 Edw. 6. c. 12. s. 10,
2 & 3 Edw. 6. c. 15,
2 & 3 Edw. 6. c. 24,
c. 33,
5 Edw. 6. C. 4,
5 & 6 Edw. 6,

-

14
539
225
473
918 a
110
570

1062

48
381
232
942

º

c. 4,

13 Eliz. c. 5,

998 a

* 937

14 Eliz. c. 4. s. 1,

18 Eliz. c. 5. s. 3,

222

c. 6,
c. 7. s. 3,

1116

23 Eliz. c. 1. s. 5,

20
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27 Eliz. c. 10,
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222
20
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31 Eliz. c. 11,
1136
c. 12. s. 5,
935
39 Eliz. c. 9,
818
c. 15,
985
43 Eliz. c. 2,
701
c. 13. s. 2,
1122
1 Jac. 1. c. 8,
782
c. 11,
721
3 Jac. 1. c. 4. s. 16,
20
21 Jac. 1. c. 15,
1136
c. 26. s. 2,
1081
c. 27,
767
17 Car. 1. c. 4,
746
12 Car. 2. c. 13,
549
13 Car. 2. c. 5,
490
13 & 14 Car. 2. c. 12. s. 15, 145
16 Car. 2. c. 7,
677
22 Car. 2. c. 5. s. 3,
983
22 & 23 Car. 2. c. 1,
787
c. 7,
1122
c. 25. s. 4, 935
29 Car. 2. c. 5,
326
1 W. & M. c. 18. s. 18,
26, 28
2 W. & M. c. 8. s. 5,
5S8
3 W. & M. c. 9. s. 4,
951 a
c. 2,
805 a
c. 9. s. 2,
48
4 W.& M. c. 4. s. 4,
1082
5 W. & M. c. 11. s. 3,
643
6 & 7 W. 3. c. 17. s.9,
104
7 & 8 W. 3. c. 3. s. 13,
ib.
8 & 9 W. 3.

112 a

c. 20. s. 36,
c. 26 s. 1

c. 27,
9 & 10 W. 3. c. 7,
c. 32,

9 & 10 W. 3. c. 41,
10 W. 3. c. 41. s. 2,

10 & 11 W. 3. c. 23,
11 W. 3. c. 23. s. 1,
11 & 12 W. 3. c. 7,
1 Ann. sess. 1. c. 18,
sess. 2. c. 9,
2 & 3 Ann. c. 4,
5 Ann. c. 18,
c. 31,
7 Ann. c. 20,
c. 25. s. 3,
8 Ann. c. 14. s. 2,
9 Ann. c. 10. s. 41,
c. 11. s. 44,
c. 14,
c. 15. s. 6,
c. 16,
c. 21,

{

1025
110,108
11
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13
954 b
983 a
1 | 16
986
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1029
ib.
266
1029

10 Ann. c. 19. s. 97,
12 Ann. c. 7,
s. l. c. 7,
st. 2. c. 16,
st. 2. c. 18,
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1028 a
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549
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st. 2. c. 5. s. 1,
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1097
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6 Geo. 1. c. 4. s. 56,
1027
c. 18. s. 16,
669
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215
8 Geo. 1. c. 24,
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1024
9 Geo. 1. c. 8,
937
c. 12. s. 4,
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c. 28,
144
11 Geo. I. c. 4. s. 6,
257
c. 9. s. 6,
1025
c. 22,

1027
843 c
104
973 a

1031 b

c. 25. s. 4,
c. 28,
30,
4 Geo. 2. c.
c. 28,

1032
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1091
1030

4 Geo. 2. c. 32,
5 Geo. 2. c. 30,
6 Geo. 2. c. 82, 3,
7 Geo. 2. c. 21,
7 Geo. 2. c. 22,
8 Geo. 2. c. 6. s. 31,
c. 20,
c. 24. s. 14,
9 Geo. 2. c. 18,
c. 30. s. 1,
c. 35,
10 Geo. 2. c. 31. s. 9,
c. 32. s. 6,

931
509
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1032
1029
665
1093
973 a
100
I23
833
975 a.

1123. 1132 a

11 Geo. 2. c. 19. s. 1,

202

c. 30. s. 22,

922 a.
833
680
99
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a.
a.

144
1098
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c. 29. s. 6,
12 Geo. l. c. 29. s. 4,
c. 32,
c. 33,
c. 34. s. 6,
15 Geo. 1. c. 28. s. 5,
2 Geo. 2. c. 25. s. 3,

103, 4

1061
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12 Geo. 2. c. 26. s. 8,
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14 Geo. 2. c. 6,
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c. 40,
983 a. 955
18 Geo. 2. c. 27. s. 1,
937
c. 34. s. 8,
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932 a 975 a
1133 b
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c. 60,

508
1028
101 a

1100 b

c. 55,
1 100 a, b
29 Geo. 3,
840
30 Geo. 3. c. 48,
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c. 60,
877
33 Geo. 3. c. 12,
1053
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c. 28,
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c. 30,
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1124
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-
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1032
53S
123
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1060
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c. 126. s. 4,
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38 Geo. 3. c. 78,
a
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952. 959
->
1053
c. 70. ss. 9, 10,
131
24 Geo. 3. c. 10,
1053
stat. 2. c. 37. s. 6,
1031
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c. 40. s. 28, 9,
442
24 Geo. 3. c. 47. s. 15,
126
c. 51,
.
1060
26 Geo. 3.
491
-
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c. 70,
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-
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-
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1027
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… 1028
551
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456.983 a
536
404. 431

c. 39,
c. 57,

541. 922

1035, 6
* 1035. 1042 a.

c. 86. s. 16,
1028
42 Geo. 3. c. 53,
1031
c. 54. s. 47,
1030
c. 58. s. 29,
1024 a
c. 63. s. 14,
1031
c. 67,
930
c. 81,
922 b. 982
c. 82,
126
c. 107, - 933. 975 a
-

1133 Ö

43 Geo. 3. c. 58. s. 1, 727.747.
767. 1126. 1131 b

c. 59, 589. 590 a 949
c. 81. s. 3,
958
c. 99,
255

c. 113 s. 2, 733. 1124
c. 139,
107, 1034
157,
123
44 Geo. 3. c. 92. s. 8,
958
c. 92, s. 7,
944
c. 98,
45 Geo. 3. c. 10. S. 41,

512
552
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STATUTES—(continued.)
45 Geo. 3. c. 89,
---

c. 121. s. 11,

-

STATUTES–(continued.)

º

56 Geo. 3. c. 73,
c. 126,
c. 138,

1025. 1032
1034. 1065
123
452
1031

46 Geo. 3.

c. 98. s. 8,
c. 150. s. 110,
1025
47-Geo. 3. sess. 1. c. 15,
101
sess. 2. c. 66. s. 34,126

877. 797. 997. 1144
c. 90,
a

1025

c. 126,
c. 127. s.

c. 1. s.9,
1025
c. 75,
35. 1034
c. 139,
943, 988
c. 144. s. 8,934 a. 977
c. 149. s. 14,
932 a
49 Geo. 3. c. 8,
1058
c. 45,
1031 a
c. 122. s. 16, 936. 954
c. 125. ss. 3, 4,
287
c. 126,
683
50 Geo. 3. c. 59,
921 d
28

c. 41. s. 2, 936 a, 983
c. 120,
933

-

52 Geo. 3.

633

c. 50,

118

919 a, 921
64,
998 a, 1020
130, 1125. 7, 1133 a
138,
107, 1027
143. s. 11,
122
1028 a, 1030
146. s. 14,
711
155. s. 9, 23. 5. 7.

52 Geo. 3. c. 63,

c.
c.
c.
c.
c.
c.

267. 1030
27 a 490

53 Geo. 3.

-

c.
c.
c.
c.

c. 60,
c. 90, s. 2,
c. 101,
c. 133,
c. 169. s. 14,
55 Geo. 3.

---

-----------

c.
c.
c.
c.
c.

---

c. 1,
c. 8. s. 4,
1 Geo. 4. c. 5, 6,
c. 8,
c. 57,
c. 92,

1035
1031
554

1036
---

485
13.86
1100

215.877
950
1027
1112

c. 102,

c. 115. s. 1, 665.958
c. 116. s. 2, 593. 667
c. 117,
941
1 & 2 Geo. 4. c. 41,
643
c. 49. s. 4,
1031
c. 75. s. 15,954.1099
c. 88. s. 1,
154, 183
2 Geo. 4.

914

3 Geo. 4. c. 24. s. 3,
953
c. 38. s. 3, 785, 951. 992
C. 40,
-681
c. 77,
670, 1031
c. 114, 38. 112. 146.490
c. 126,
575. 665
4 Geo. 4. c. 53,
93.7. 941.951
c. 54. s. 3, 200. 841. 1132
1133. 1086

c. 64. ss. 45, 46,

::::::) cºs
c.
c.
c.
c.

95.7
590
820 a

c. 143, s. 5, -590, 1
c. 184, - 141. 1058.

732
944
215. 877

60 Geo. 3.

1100 a

50,
294
60. s. 31,
1031
103,
1031
127,
937, 957
137, - 949, 961

--

1116

59 Geo. 3. c. 46. s. 1,
c. 96. s. 2,

675. 816

141,
549
151. s. 12,
1030
160,
13, 14
162,
929, 950 a

54 Geo. 3. c. 42,

508
979. 1133
1100
4,
1082
1031. 1086

58 Geo. 3. c. 23. s. 38,
1025
c. 70, s. 7, 673. 981

321

51 Geo. 3.

485
222. 101

57 Geo. 3. c. 19. s. 23,

sess. 2. c. 54. s. 3.
48 Geo. 3.

949 a, 1112

54. s. 5,
60. s. 11,
76. s. 28,
114,

S07
1031

711, 720
1134
549

5 Geo. 4.

c. 20. s. 10,
a
--

-

923

c. 83. ss. 4, 6,

681. 674

c. 84. s. 22,

183.929

-

-

c. 97,
c. 107. s. 5,
6 Geo. 4.

---

c. 5. s. 155,
c. 16, s.99,

950
245.541
1082
1142
100

402, 509

º

1275

INDEX.

STATUTES—(continued.)

STATUTES—(continued.)

6 Geo. 4. c. 19, 808. 200. 842.6
c. 56,
c. 66,

6 Geo. 4. c. 78,
c. 91,
c. 127,

949 a. 999, 1042
416

|

*: ..."
551
670

930 a, 972

STOCK,

conspiracy to raise price of funds, indictable, 1139
forgeries relating to transfer of, considered, 1023
indictment for forging transfer of 1052
STOLEN GOODS,
receiving them, 950 a. 954

taking money to return, 218, 219

- - -

STORES,

---

stealing of,of923
receiving
954 b, ct seq.

*

-

-

:

-

-

-

- -

--

STRANGLING,
indictment for, 768

*

-

-

-

- t

. ..

.

:

-

-

-

-

STRIKING, (see title Church-yard.)

-

in court, 208. 214

'.

word “strike” proper, when death caused by violence, 752
SUBORNATION, (see title Perjury.)
indictment for attempting to suborn, 478
SUBPOENA,

-* -

"

stated, 235

SUFFOCATION,
indictment for, 163

-

description of murder by, 735, 6
for attempting, 829
SUICIDE,

.. .

encouraging another to commit, is murder, 7.30
SUNDAY, (see title Sabbath.)
SUN FIRE OFFICE,
for forging receipt of, 1079
SURGEON, (see titles Apothecary. Mala Praris.)
indictment against, for exposing children with infectious disorder, 555
-

-

for libel on, 899
SURVEYOR,

of customs, 442, (see title Customs.)
of highways, indictment against for embezzlement, 666
for not making rate according to order of justices, 285
SWEARING, (see title Perjury.)
TAXES, (see titles Collector. Commissioners. Poor Rate.)
TENOR,

-

•

-

import of word, 1040,875 a
TERMINI,

A

-

of road out of repair, not necessary to state, 570, 576
THAMES,

for obstructing, &c., 622. 635. 639.641

-

*

.

THEATRE,
indictment for riot at, 495. 85

audience, when have a right to hiss at, 495.1140
going with intent to make disturbance at, illegal, 495. 499
THEFT,
(seeAT
titles
Robbery.)
Larceny. LAW,
THREATS
COMMON
(see title Extortion.)}
-

what kind of threat must be, 841

-

a

-

.

for extorting money under pretence of prosecuting for unnatural crime, ib.
for obtaining money by threatening to have party pilloried and imprisoned, 842
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INDEX.

THREATENING LETTERS,

*

.

.

Preliminary notes on points of law,
as to offence of sending, 843

.

.

)

-

-

offence under 4 Geo. 4. c. 54, ib.

reciting black act, 9 Geo. 1. c. 22, ib.,
27 Geo. 2. c. 15, ib.

30 Geo. 2. c. 24, ib.

expediency of altering punishment, 843 a .
repeals such acts as to threatening letters, ib.
enactment in 4 Geo. 4. c. 54, ib.
6 Geo. 4. c. 19, declares what shall be deemed infamous crimes, 843 b
52 Geo. 3. c. 64, 843 b
observations on these acts, 843 c

decisions, ib.

how far name necessary to letter, 843 d
what a valuable thing, ib.
nature of demand, ib.
indictment, 843 &
evidence, ib.

**

**

punishment, ib.
precedents of indictments, 844
on 4 Geo. 4. c. 54. s. 3, for sending and delivering letter, threatening to ac

cuse party with having committed unnatural practices, to extort money, ib.
various counts, 844 to 846

on 4 Geo. 4. c. 54. s. 3, for sending letter threatening to accuse prosecutor

of having made overtures to prisoner to commit sodomy with him, and
thereof demanding money, 846 . . .

-

TIME,
not necessary to prove as laid, 739, 751

in burglary with what exactness must be stated, 1109
TIPSTAFF, (see title Extortion.)

indictment against for extortion, 296
TITHES,
for extortion, on attachment for, 298

TOKEN, (see titles Cheats. False Pretences.)
TOLERATION ACT, (see title Dissenters.)
indictments on, 24

..

-

statutes not confined to disturbances in meeting-house, 28, note.
TOLL-COLLECTOR, (see title Extortion.)

indictment against, for extortion, 299
for assault on, 832

w

TOOLS, FOR HAVING IN POSSESSION, (see title Coin.)
Preliminary notes on points of law, &c.
it is a misdemeanor at common law to have tools in possession, 108
by 8 & 9 W. 3. c. 26. s. 1, it is made high treason, 109
a mould is an instrument within the meaning of the statute, ib.
coining press a “tool or instrument” within the act, ib.
tool to counterfeit foreign coin within act, sed quaere, ib.
limitation of prosecution, ib.
Precedents of indictments, &c.
-

for treason, in having tools for coining in possession, on 8 & 9 W. 3, 108

for treason in hiding and concealing coining tools on 8 & 9 W. 3. c. 26, 110
for treason against two persons for having a dye in custody for coining, ib.
TRADE, OFFENCES AGAINST,

Precedents of indictments, &c.

1. Against bankrupts,

-

-.' against bankrupt for concealing effects, on 5 Geo. 2, 509

-

-
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TRADE, OFFENCES AGAINST-(continued.)

1. Against bankrupts—(continued.)
on 5 Geo. 2, against bankrupt, for neglecting to surrender himself to give in
formation, 523

2. For raising price of provisions.
1. By false rumors, &c., 527
for various offences tending to raise price of hops, ib.
for spreading false rumors to enhance price of hops, stating rumors, ib.
for raising rumors generally, without stating them, 529
persuading dealers not to bring hops to market, but to reserve them, ib.
-

engrossing by buying, with intent to sell again at exorbitant profit, ib,
the like, stating other contracts, ib.

-

other offences, 530

for various offences tending to raise price of hops, ib.
purchasing hops by forehand bargain, ib.
buying large quantities of hops of divers persons named, with intent to resell
them at unreasonable profit, 531
buying all growth of hops in several parishes, with like intent, ib.
buying hops of persons named, with same intent, ib.
buying beforehaud bargains, ib.
.
persuading persons not to carry hops to market, 532
engrossing, by buying of persons unknown, ib.
2. By forestalling, 532
for forestalling lambs in way to public market, ib.
like for forestalling cows, by buying several persons, 533
3. By engrossing, 534
for engrossing, ib.
-

-

like in another form, 535

4. By regrating, 535
for regrating wheat, ih.
for regrating, another offence, 536
different offences, 537
3. For forcible obstructions of trade,

.

upon 36 Geo. 3, for assault with intent to prevent man from buying corn, 538
for assault, &c. with intent to stop grain, ib.
4. For selling cloth falsely marked,
for selling cloth with alneager's seal counterfeited thereon, 539
5. For setting up trade without apprenticeship, 539
for exercising trade, not having served apprenticeship, ib.
for employing person who had not served apprenticeship, 541 .
Preliminary notes—points of law, &c. 539 to 541
Precedents of indictments, &c.
6. For seducing manufacturers to leave kingdom, 542
for enticing artificer to leave kingdom, ib.
-

like in another form, 544

on 5 Geo. 1, for preparing to go abroad and use trade of comb-maker, 545
statutes now repealed, 544
7. For exporting machines,

*

-

on 21 Geo. 3, for attempting to transport machinery, 595
for having machinery in custody with intent to export, 546
for collecting tools with intent to export, ib.
for obtaining goods with intent to export, 547
on 21 Geo. 3. c. 37, for putting on board ship machines and models in cot
ton manufactory, in order to export same, ib.
for putting on board implement used in manufacturing, 548
*

-

-

-

s

8. For usury and illegal brokerage, 548
for usury, ib.

,

.

. .

.

.

for receiving more than proper sum for procuring annuity, 550

-

*

P. f.
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TRAINING,
to arms, 508

TRAITOR, (see titles Coin. High Treason.

Petty Treason.)

TRANSPORTATION, RETURNING FROM,

Preliminary notes on—points of law,

-

the offence, 215

-

-

if felon be found at large before expiration of term, he is guilty of felony, ib.
the venue either where party apprehended or ordered to be transported, ib.
what proof of sentence, and order of transportation, ib.
only necessary to state effect and tenor of conviction, ib.

poverty and inability to leave kingdom sufficient defence, ib.
reward for prosecuting conviction, £20, 216
Precedents of indictments, &c.
for felony in returning from transportation, 16 Geo. 2. c. 15. s. 1, 215
against felon for being at large after conviction at quarter sessions, on 16
Geo. 2, 216

-

for being at large after sentence of death, respite, and order of transporta
tion, on 16 Geo. 2, 218
TRAVERSE,

-

i.

-

-

for perjury in answer to motion to try, 450
TREASONS, (see titles High and Petit Treason.)
TREASURE TROVE,

-

--

larceny to take, 926
TREASURER OF COUNTY,

indictment against, 3 M. & S., 62.
TREES,

on 6 Geo. 3. c. 36, for cutting down trees growing for ornament, 930
for a second offence, having wood in possession, 681
TRESPASS,

malicious trespass to amount of £5, 1100
indictment does not lie for mere civil trespass, 504, 1121

TRINITY, OFFENCES AGAINST, (see title God.)
TUMULTUOUS PETITIONING,

-

Preliminary notes—points of law,
offence nearly allied to that of riot, 507
what is, ib.

created by 13 Car. 2. c. 5, ib.
bill of rights does not repeal that act, 508
offence to be prosecuted within six months, and proved by two or more wit
nesses, ib.

*

-

.

no prosecution under this statute, ib.

57 Geo. 3. c. 19. s. 23, as to public meeting near houses of Parliament and
Court, 508
TURNPIKE,

-

t

--

for cutting down and destroying turnpike gate, 665

for assembling to prevent execution of turnpike act, 492

-

for endeavoring to rescue person apprehended for cutting down turnpike
gate, 493
TURNPIKE COLLECTOR,

for assault on, in execution of office, 832
indictment against for extortion, 299
TYBURN TICKET,

*

-

:

exempts from parish offices, 266 WAGRANTS,

-

--

**

*

-

indictment against for being incorrigible rogue, 68
VARIANCE,

in perjury, 307, 309, 10
in forgery, 1040

* *

*

.

ºr 1-

ºn . . .

*** * *

-

-

-

INDEX.
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VARIANCE—(continued.)

. .

in libel, 874, 5
VENUE,

.

*

-

-

in high treason, 63
In indictments,

on 19 Geo. 2. c. 34, and 43 Geo. 3. c. 156, 124
for assaulting excise officers on shore, 127
in indictments for returning from transportation, 215
in indictment for destroying turnpike gate, 665
in indictment, where penalty given to poor of parish, 678
in prosecutions for bigamy, 719
* -

--

*

-

in murder, 733

..

.

-

*

- -

in robbery, 805
in indictment for sending threatening letters, 843 e

.

-

.

-

;

in indictments for libel, 872

in larceny, 943, 4
in forgery, 1039
in indictments on black act, 1087. 1107

*,

in burglary, 1109

*

in arson, 1125
in indictments for forcible entry, 1136 a

.

"

*:

.. . . . .

*

.

.

.

-

-

. .

.

* . .

in conspiracy, 1145
for challenges, (see title Highways,) 849
VI ET ARMIS,

. ..... . . .

.

•

.

* * * *: *
**

*

when necessary, (see ante, vol. i. Index, title Vi et armis.)
VIEW, (see title Highways.)
how it may be obtained, 574
VOLUNTARY ESCAPE, (see title Escape.)
what, and how punished, 171, 2

*

**

* **

-

indictment for, 17.1, &c.
UNITARIAN, 13, note

*

º

res

. .;

- -

UNLAWFULLY

that word not necessary, when, 1042, 489
UNLICENSED HOUSES,

for keeping alehouse without license, 671
for selling ale and beer on a Sunday, 672
for keeping unlicensed dancing-house, ib.
for keeping disorderly house for fighting cocks, &c., 673 for keeping gaming-house, billiards, and an E. O. table, ib.

-

-

*

*

for keeping gaming-house to play at Faro, 675

for keeping a common gaming-house for billiards, 677
UNTIL,

-

construed inclusively, instance of, 697

UNWHOLESOME PROVISIONS, (see title Health.)
Preliminary notes—points of law,
as to offence of selling unwholesome provisions, 556
-

-

-

-

-

misdemeanor at common law, knowingly to give any person injurious food to
eat, 356

when baker liable for act of servant, 556

-

indictment need not state delivery of bread or the materials which rendered
it unwholesome, ib.

-

º, tº

-

-

Precedents of indictments, &c.

-

against contractor for supplying marines in barracks with bad and unwholesome bread, 556

-

-

-

for supplying hospital with unwholesome bread, 558
for selling bread mixed with alum, 559
*

**

**

-

-- * *

**

**

,

-
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USURY,

Preliminary notes—points of law, &c.
as to offence in general, 548, 9
indictment unusual, 548

-

taking exorbitant interest, misdemeanor at common law, 549
unless interest exceed 40 per cent. not indictable, ib. ."

penalties by 12 Car. 2. c. 13, and 12 Anne, stat. 2. c. 16, ib.
no criminal proceeding for agreement to take illegal interest, ib.
quarter sessions have no power over this offence, 549
court of K. B. will not grant information after time for commencement of ac
tion has elapsed, ib.
indictment must contain all requisites of a declaration, ib. . . .
taking more than 10s. per cent. for procuring an annuity is punishable by fine
and imprisonment, ib.
-

-

not necessary to prove exact sum laid in indictment, ib.

Precedents of indictments, &c.
".

for usury, 548

* .

for receiving more than 10s. for procuring an annuity, 550 t.
UTTERING, (see title Forgery.)
‘. . .
WALES,

.
. .
-

plundering wrecks in, 1098 a
WAR, (see title Treason.)
WARDEN OF FLEET,

. . .

.

. . . .”

indictment against for murder, 771
for perjury in action against for escape, 360
WAREHOUSE,

-

stealing in, 940
WARLIKE STORES, (see title Stores.)
WARRANT,

of magistrate to levy penalties, 129
for rescuing prisoner in custody on justice's warrant, 182. 185
-

-

the like where warrant backed, 184

-

against constable for extortion on bench warrant, 295
delivery of, to constable, 130
WATCH, (see title Constable.)
who can be compelled to keep, 278
WATER—COURSES, (see titles Bridges. Highways. Rivers.)
Precedents for not repairing.

against dean and corporation of city, for suffering water-course which usually
supplied inhabitants with water, and which they were bound to cleanse,
&c. to be so filthy as to become a public nuisance, 603
for suffering a port to be filled with rocks, stones, &c. so as to prevent ships
from entering. Against mayor and burgesses of a town corporate bound
to preserve it in navigable condition, 605
presentment by commissioners of sewers for not repairing part of a wall blown
up by spring tides, and which defendant, by reason of his tenure, was
bound to repair, 606
-

for nuisances to, by actual obstruction,

for making embankments and narrowing river Thames, 622
for making embankment or wharf projecting into Thames, 635
for stopping an ancient water-course, whereby the water overflowed the ad
joining highway and damaged it, 637

for cutting gap in bank, which confined water in water-course, whereby it over
flowed, and injured highway adjoining, 621
for placing puts in the river Severn, and obstructing navigation, 638
for erecting ledges and dams in river Thames, and injuring navigation, 639
for nuisance by diverting water-course running into public pond, 640

INDEX,
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WATER—COURSES-(continued.)
Precedents of indictments—(continued.)

for nuisance and obstruction on river Thames, by keeping vessel sunk there,
641

WATERMAN,
for libel on, 909
WATER—MARK,

not necessary in forgery of bank note, that forged paper should contain, 1039

WEIGHTS AND MEASURES, (see titles Cheats. False Pretences.)
for selling by false weights and measures, 1001
against baker for selling bread short of weight, 559
WHARF,

indictment for making, projecting over Thames, 635
WHEAT, (see title Unwholesome Provisions.)
indictment for stealing, 960
WIFE, (see titles Divorce. Petit Treason.)
how to prove marriage in petit treason, 744
when witness against her husband, 818
husband and, one in law, 1141

seisin in right of, stated, 1063
for libel on wife, 902
WILFULLY,
-

that word necessary in indictment for perjury on statute, 315
whether in indictment for perjury at common law, 309
in indictments, on 9 Geo. 1. c. 22, 792
WILLS,

forgery of considered, 1036
for forging will with intent to defraud heir, 1067
the like of copyhold premises to defraud coheiresses, 1069
WINCHESTER,
statute of, 278

WITNESS, DISSUADING TO GIVE EVIDENCE, (see titles Evidence,
Perjury.)
Points of law.
offence at common law, 235

attempts to stifle evidence, criminal, ib.
Precedents.

for dissuading witness from giving evidence against person indicted, 235
WOMEN, (see titles Abduction. Rape.)
WOOD,

for stealing of, second offence, 681
WOO

indictment for stealing, 960
WOOLLEN CLOTH, (see title Larceny.)
offence of stealing considered, 936 a
WORDS, (see title Libel.)

for speaking seditious words of the king, and officers of guards, 94
against dissenting preacher for seditious words in sermon, 95
for seditious words respecting the king, peers, and constitution, 96
for seditious words against king and government, 97

WRECKS, (see title Piracy.)

-

for stealing from, in Wales, 1135
YORKSHIRE,
forgery of deeds in, 1029

for perjury on trial at Quarter Sessions, of West Riding of, 464
. Wol. III.
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ADDENDA.
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JURY ACT.
SIXTH GEO. IV. CAP. L.

AN

ACT

roR

consolid ATING

AND AMENDING

THE

LAWS

RELATIVE To

JURORS AND JURIES.

[Passed 22d June, 1825.]

[The clauses of this act are given verbatim from the public act, printed by the
king's printers ; but the side epitome has been made more conformable to
the text.]

-

WHEREAS the laws relative to the qualification and summoning of Jurors,
and the formation of juries in England and Wales, are very numerous and
complicated, and it is expedient to consolidate and simplify the same, and to
increase the number of persons qualified to serve on juries, and to alter the
mode of striking special juries, and in some other respects to amend the said
laws; be it therefore enacted by the king's most excellent majesty, by and
with the advice and consent of the lords spiritual and temporal, and commons,
in this present parliament assembled, and by the authority of the same, That
every man, except as hereinafter excepted, between the ages of twenty-one
years and sixty years, residing in any county in England, who shall have in
his own name or in trust for him, within the same county, ten pounds by the
year above reprizes in lands or tenements, whether of freehold, copyhold, or
customary tenure, or of ancient demesne, or in rents issuing out of any such
lands or tenements, or in such lands, tenements, and rents taken together, in
iee simple, ſee tail, or for the life of himself or some other person, or who shall
have within the same county twenty pounds by the year above reprizes, in
lands or tenements, held by lease or leases for the absolute term of twenty
one years, or some longer term, or for any term of years determinable on any
life or lives, or who being a householder shall be rated or assessed to the poor
rate, or to the inhabited house duty in the county of Middlesex, on a value of
not less than thirty pounds, or in any other county on a value of not less than
twenty pounds, or who shall occupy a house containing not less than fifteen
windows, shall be qualified and shall be liable to serve on juries for the trial
of all issues joined in any of the king's courts of record at Westminster, and
in the superior courts, both civil and criminal, of the three counties palatine,
and in all courts of assize, nisi prius, oyer and terminer, and gaol delivery,
such issues being respectively triable in the county in which every man so quali
fied respectively shall reside, and shall also be qualified and liable to serve
on grand juries in courts of sessions of the peace and on petit juries, for
the trial of all issues joined in such courts of sessions of the peace, and triable
in the county, riding, or division in which every man so qualified respectively
shall reside; and that every man (except as herein-after excepted) being be

tween the aforesaid ages, residing in any county of Wales, and being there

Qualifica
tion of Ju
rors.

6 GEO. IV. Cap. 50-(Juries.)

11

qualified to the extent of three-fifths of any of the foregoing qualifications, shall
be qualifiedand shall be liable to serve on juries for the trial of all issues join
ed in the courts of great sessions, and on grand juries in courts of sessions of
the peace, and on petit juries for the trial of all issues joined in such courts of
sessions of the peace, in every county of Wales, in which every man so
qualified as last aforesaid respectively shall reside.
Exemptions
from serving

on Juries

,

-

II. Provided always, and be it further enacted, That all peers; all judges
of the king's courts of record at Westminster, and of the courts of great ses
sion in Wales; all clergymen in holy orders; all priests of the Roman Cath
olic faith whoshall have duly taken and subscribed the oaths and declarations
required by law; all persons who shall teach or preach in any congregation
of protestant dissenters, whose place of meeting is duly registered, and who
shall follow no secular occupation except that of a schoolmaster, producing a
certificate of some justice of the peace of their having taken the oaths, and
subscribed the declaration required by law; all serjeants and barristers at law,
actually practising; all members of the society of doctors of law, and advo
cates of the civil law, actually practising; all attornies, solicitors, and proctors
duly admitted in any court of law or equity, or of ecclesiastical or admiralty
jurisdiction, in which attornies, solicitors, and proctors have usually been ad
mitted, actually practising, and having duly taken out their annual certificates;
all officers of any such courts actually exercising the duties of their respective
offices; all coroners, gaolers, and keepers of houses of correction; all mem
bers and licentiates of the royal college of physicians in London, actually prac
tising; all surgeons being members of one of the royal colleges of surgeons
in London, Edinburgh, or Dublin, and actually practising ; all apothecaries
certificated by the court of examiners of the apothecaries' company, and actu
ally practising; all officers in his majesty's navy or army on full pay; all pi
lots licensed by the trinity house of Deptford Strond, Kingston-upon-Hull,
or Newcastle-upon-Tyne, and all masters of vessels in the buoy and light ser
vice employed by either of those corporations, and all pilots licensed by the
lord wardens of the cinque ports, or under any act of parliament or charter for
the regulation of pilots in any other port; all the household servants of his
Majesty, his heirs and successors; all officers of customs and excise ; all
sheriff's officers, high constables, and parish clerks, shall be and are hereby
absolutely freed and exempted from being returned, and from serving upon
any juries or inquests whatsoever, and shall not be inserted in the list to be

prepared by virtue of this act as herein-aſter mentioned: Provided also, that
all persons exempt from serving upon juries in any of the courts aforesaid, by

virtue of any prescription, charter, grant, or writ, shall continue to have and
enjoy such exemption in as ample a manner as before the passing of this act,
and shall not be inserted in the lists herein-after mentioned.

*::: ; III. Provided also, and be it enacted and declared, That no man, not be
*:::: ing a natural-born subject of the king, is or shall be qualified to serve on ju
tain cases, ries or inquests, except only in the cases herein-after expressly provided for;
Also certain and no man who hath been or shall be attainted of any treason or felony, or
convictººd convicted of any crime that is infamous, unless he shall have obtained a free
outlaws, &c. pardon, nor any man who is under outlawry or excommunication, is or shall
be qualified to serve on juries or inquests in any court, or on any occasion
whatsoever.

Clººk ºf the IV. And be it further enacted, That the Clerk of the peace in every county,
H..." riding, and division in England and Wales, shall, within the first week of July
#. he in every year, issue and deliver his warrant (in the Form set forth in the

:::::... Schedule hereunto annexed, or as near thereto as may be) to the high consta:
bles of each hundred, lathe, wapentake, or other like district, by which he
shall command them to issue forth their precepts to the churchwardens and
overseers of the poor of the several Parishes, and to the overseers of the poor
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of the several townships within their respective constablewicks, requiring them
to prepare and make out, before the First Day of September then next ensu

ing, a true List of all men residing within their respective Parishes and Town
ships, qualified and liable to serve on Juries according to this Act as aforesaid,
and also to perform and comply with all other the Requisitions in the said
Precepts contained.
W. And be it further enacted, That every such clerk of the peace shall cause

:

a sufficient number of warrants, Precepts, and returns to be printed, ac- &c. tº be

cording to the several forms set forth in the Schedule hereunto annexed, at the P".
expense of the county, riding, or division, and shall annex to every warrant a
competent number of precepts and returns, for the Use of the respective
Persons by whom such Precepts are to be issued and such Returns to be
made.

VI. And be it further enacted, That within Fourteen Days after the Re- º
ceipt of such Warrant of the Clerk of the Peace, every high constable shall *:::::
issue and deliver his precept (in the Form set forth in the Schedule hereunto cepts to

con

annexed, or as near thereto as may be), together with a competent Number of .
the printed forms of Returns, to the Churchwardens and Overseers of the poor and over
of the several Parishes, and to the Overseers of the Poor of the several Town- ****
ships within his Constablewick, requiring them by such Precept to prepare

and make out a true List of all Men residing within their respective Parishes
and Townships, qualified and liable to serve as Jurors as aforesaid, and to

perform and comply with all the Requisitions in the said Precept contained :

Provided always, that where in any Hundred, Lathe, Wapentake, or other like Every high
District, there shall be more than One High Constable, in such Case the constable

Clerk of the Peace shall issue and deliver his Warrant, together with a com-º.
petent Number of the precepts and Returns as aforesaid, to every one of liable for

such High Constables, each of whom shall be individually liable for the due mance
...º.º.
of
-

Performance of the several Matters commanded in any such Warrant through- i.i.
out the whole of such Hundred, Lath, wapentake, or other like district, and required by

shall for the non-performance thereof be subject to all and every the penalties "**
by this act imposed upon any high constable; provided also, that where in

any parish there shall be no overseers of the poor, other than the churchwar
dens, such churchwardens shall be deemed and taken to be the churchwar
dens and overseers of the poor of such parish within the meaning of this act,

to all intents and purposes; provided also, that where any parish or township Parishes to
shall extend into more than one hundred, lathe, wapentake, or other like dis- be deemed
trict, either in the same or different counties, such parish or township shall be º
deemed and taken, for all the purposes of this act, to be within that hundred, where the
lathe, wapentake,
otherbelike
district, in which the principal church of such ..."
parish
or townshiporshall
situate.
ituate.
-

-

-

situate

VII. And be it further enacted, That it shall be lawful for the justices of Extra-pa
the peace of any division in England or Wales, at a special petty session to rochial

be holden for that purpose before the first day of July in any year, to make an .
order for annexing any extra-parochial place, whenever they shall think it ex- to a parish,
pedient, to any parish or township adjoining thereto, for the purposes of this

act, and a copy of such order shall, within five days from the making thereof
be served upon the churchwardens and overseers of such adjoining parish, or
upon the overseers of such adjoining township, and such extra-parochial place
shall from thence continually be deemed and taken, for all the purposes of this
act, to be within and to form an integral part of such parish or township; and
the churchwardens and overseers of such parish, and the overseers of such
township, shall be, and they are hereby respectively authorized and required to
make out, according to this act, a true list of all men qualified and liable to
serve on juries as aforesaid, residing as well in their own respective parish or
township as in the extra-parochial place thereto annexed and shall from time
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to time perform and execute within such extra-parochial place for the purposes
of this act, but for no other purpose, all and every the same acts, duties, pow
ers, and authorities, as in their own respective parish or township, and shall
be as fully liable to the same penalties for the non-performance thereof within
such extra-parochial place, as if they had in every instance been mentioned in
this act with reference to such extra-parochial place.
Church
wardens and
overseers to

make out
lists.

VIII. And be it further enacted, That the churchwardens and overseers of

every parish, and the overseers of every township, within the meaning of this
act, shall forthwith, after the receipt of such precept from the high constable,

prepare and make out in alphabetical order a true list of every man residing
within their respective parishes or townships, who shall be qualified and liable
to serve on juries as aforesaid, with the christian and surname written at
full length, and with the true place of abode, the title, quality, calling, or busi
ness, and the nature of the qualification of every such man, in the proper
columns of the form of return set forth in the schedule hereunto annexed.
Lists to be
fixed on
church

doors, &c.

IX. And be it further enacted, That the churchwardens and overseers of

each parish, and the overseers of each township, having made out according
to this act a list of every man qualified and liable to serve on juries as afore
said, shall, on the three first Sundays in the month of Sºptember, fix a true
copy of such list upon the principal door of every church, chapel, and other
public place of religious worship within their respective parishes or townships,
having first subjoined to every such copy a notice, stating that all objections
to the list will be heard by the justices of the peace at a time and place to be
mentioned in such notice, and having also signed their names at the foot of
such copy, and shall likewise keep the original list, or a true copy thereof, to
be perused by any of the inhabitants of their respective parishes or townships,
at any reasonable time during the three first weeks of the month of September,
without any fee or reward, to the end that notice may be given of men quali
fied who are omitted, or of men inserted who ought to be omitted, out of
such list; and the churchwardens and overseers of each parish, and the over
seers of each township, are hereby authorized to cause a sufficient number of

copies of such lists, for the purposes aforesaid, to be printed at the expense of
their respective parishes or townships.
-

Petty ses
Fions to be

held within
the last sº v

en days of

September.
Lists to be

there pro
duced.

X. And be it further enacted, That the justices of the peace in every division
in England and Wales shall hold a special petty sessions for the purposes
herein-mentioned, within the last seven days of September in every year, on
some day and at some place, of which notice shall be given by their clerk, be

fore the twentieth day of August next preceding, to the high constable and to
the churchwardens and overseers of every parish, and to the overseers of every
township, within such Division; and the Churchwardens and Overseers of
each Parish, and the Overseers of each Township, shall then and there pro

duce the List of Men qualified and liable to serve on Juries as aforesaid with
in their respective Parishes or Townships, by them prepared and made out, as
herein-before directed, and shall answer upon Oath such Questions touching
the same as shall be put to them, or any of them, by the Justices then present;
and if any Man, not qualified and liable to serve on Juries as aforesaid, is in
serted in any such List, it shall be lawful for the said Justices, upon Satisfac

tion from the Oath of the Party complaining, or other Proof, or upon their own
Knowledge, that he is not qualified and liable to serve on Juries, to strike his
ame out of such List, and also to strike thereout the Names of Men disabled
by Lunacy or Imbecility of Mind, or by Deafness, Blindness, or other perma

ment Infirmity of Body, from serving on Juries; and it shall also be lawful for
such Justices to insert in such list the name of any man omitted therein, and
likewise to reform any errors or omissions which shall appear to them to have
been committed in respect to the name, place of abode, title, quality, calling,
business, or the nature of the qualification of any man included in any such
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sil
within
ſedim
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list: Provided always, that no man's name, if omitted, shall be inserted in such ...”
list, nor shall any error or omission in the description of any man in such list such lists
be reformed by the said justices, unless upon the application of such men re- º:

spectively, or unless such men respectively shall have had notice that an ap-jū.
plication for such purpose would be made to the justices at such petty sessions,
or any two of them, shall cause notice to be given to such men respectively,
requiring them to show cause, at some adjournment of such petty sessions to

erºſ
I this
º,

lºng
º:

be holden within four days thereaſter, why their names should not be inserted
in such list, or why any error or omission in the description of such men in
such list should not be reformed; and when every such list shall be duly cor- Lists, when
rected at such sessions, or at such adjournment thereof, it shall be allowed by allowed at

tº:

the justices present, or two of them, at such sessions or such adjournment, . ºt.
who shall sign the same, with their allowance thereof; and the high constable deliver.
shall receive every list so allowed, and deliver the same to the court of quarter º º

º
i.

sessions next holden for the county, riding, or division, on the first day of its hººd
sitting, at the same time attesting on oath his receipt of every such list from at next quar

ºn iſ

the petty sessions, and that no alteration hath been made therein since his re-“”
ceipt thereof.

-

XI. And be it further enacted, That the respective churchwardens and over- Asses.

b

seers of every parish, and the overseers of every township, shall, for their as- º:
sistance in completing the lists, pursuant to the intent of this act (upon request
made by them or any of them at any reasonable time between the first day of

July and the first day of October in every year, to any collector or assessor of
taxes, or to any other officer having the custody of any duplicate or tax assess
ment for such parish or township,) have free liberty to inspect any such dupli
cate or assessment, and take from thence the names of such men qualified to

serve on juries, dwelling within their respective parishes or townships, as may
appear to them or any of them to be necessary or useful; and every court of
petty sessions and justice of the peace shall upon the like request to any col
lector or assessor of taxes, or any other officer having the custody of any du
plicate or tax assessment, or to any churchwarden or churchwardens, or over
seer or overseers, having the custody of any poor rate within their respective
divisions, have the like free liberty to inspect and make extracts from any such
duplicate, tax assessment, or poor rate, for the purpose of assisting them in

the reformation and completion of the jury lists within their respective divi
sions.

XII. And be it further enacted, That the clerk of the peace shall keep the Lists to bo
lists so returned by the high constable to the court of quarter sessions, among º:
the records of the sessions, arranged with every hundred in alphabetical order,
and every parish or township within such hundred, likewise in alphabetical or
der, and shall cause the same to be fairly and truly copied in the same order,
in a book to be by him provided for that purpose, at the expense of the county,
riding, or division, with proper columns for making the register hereinafter di
rected, and shall deliver the same book to the sheriff of the county or his un

-

der sheriff, within six weeks next after the close of such sessions, which book

shall be called the “jurors' book for the year
” (inserting the calen- *::::::
dar year for which such book is to be in use ; and that every sheriff on quit- called the
ting his office shall deliver the same to the succeeding sheriff; and that every jurº

jurors' book so prepared shall be brought into use on the first day of January ... used
after it shall be so delivered by the clerk of the peace to the sheriff or his un- for one year.
der sheriff, and shall be used for one year then next following.
XIII. And be it further enacted, That every writ of venire facias juratores writ of

for the trial of any issue whatsoever, whether civil or criminal, or on any penal venirs.
statute, in any of the courts in England or Wales herein before mentioned,
shall direct the sheriff to return twelve good and lawful men of the body of his

county, qualified according to ſaw, and the rest of the writ shall proceed in the

6 GEO. IV. Cap. 50,-(Juries.)

wi
Precept for

return of
Jurors.

accustomed form; and that every precept to be issued for the return of jurors
before courts of oyer and terminer, gaol delivery, the superior criminal courts
of the three counties palatine, and courts of sessions of the peace in England,
and before the courts of great sessions and sessions of the peace in Wales,
shall in like manner direct the sheriff to return a competent number of good
and lawful men of the body of his county, qualified according to law, and shall

not require the same to be returned from any hundred or hundreds, or from
any particular venue within the county, and that the want of hundredors shall
be no cause of challenge; any law, custom, or usage to the contrary notwith
standing.
XIV. And be it further enacted, That every Sheriff, upon the Receipt of

every such Writ of Venire Facias and Precept for the Return of Jurors, shall
return the Names of Men contained in the Jurors' Book for the then current
Juries to
be return
ed from
Jurors'

Book, b
sheriff, &c.

Year, and no others; and that where Process for returning a Jury for the
Trial of any of the Issues aforesaid shall be directed to any Coroner, Elisor,
or other Minister, he shall have free Access to the Jurors' Book for the cur
rent Year, and shall in like Manner return the Names of Men contained
therein, and no others: Provided always, that if there shall be no Jurors' Book
in existence for the current Year, it shall be lawful to return Jurors from the

Jurors' Book for the Year preceding.
Sheriff, &c.

XV. And be it further enacted, That every Sheriff or other minister, to

on return

of writs of
venire fa

whom the Return of Juries for the Trial of Issues before any Court of Assize

cias, to an

belong, shall, upon his Return of every Writ of Venire Facias (unless in Causes

nex a paº

nel of ju
rors, &c.

or Nisi Prius in any County of England, except the counties Palatine, may
intended to be tried at Bar, or in cases where a Special Jury shall be struck
by Order or Rule of Court), annex a Panel to the said Writ, containing the
Names alphabetically arranged, together with the Places of Abode and Addi
tions, of a competent Number of Jurors named in the Jurors' Book, and that
the Names of the same Jurors shall be inserted in the Panel annexed to every
Venire Facias for the Trial of all Issues at the same Assizes or Sessions of

Nisi Prius in each respective County, which Number of Jurors shall not in
any County be less than Forty-eight nor more than Seventy-two, unless by
the Direction of the Judges appointed to hold the Assizes or Sessions of Nisi
Prius in the same County, or one of them, who are and is hereby empowered,

by Order under their or his Hands or Hand, to direct a greater or lesser Num
ber, and then such Number as shall be so directed shall be the Number to be
returned; and that in the Writ of Habeas Corpora Juratorum or Distringas,
subsequent to such Writ of Venire Facias, it shall not be requisite to insert the
Names of all the Jurors contained in such Panel, but it shall be sufficient to

insert in the mandatory Part of such Writs respectively, “the Bodies of the
several Persons in the Panel to this Writ annexed named,” or Words of the

like Import; and to annex to such Writs respectively Panels containing the
same Names as were returned in the Panel to such Venire Facias, with their

Places of Abode and additions; and that for making Returns and Panels
aforesaid, and annexing the same to the respective Writs, the ancient legal
Fee, and no other, shall be taken ; and that the Men named in such Panels,
and no others, shall be summoned to serve on Juries at the then next Court

of Assizes or Sessions of Nisi Prius for the respective Counties named in
such Writs.

If plaintiff
sue forth a

venire, and
shall not

proceed, he
may suo
forth an

other, and

XVI. And be it further enacted, That if any Plaintiff or Demandant in any
Cause which shall be at Issue in any of His Majesty's Courts of Record at
Westminster, or any Defendant in any Action of Quare Impedit or replevin
which shall be so at issue, shall sue out any Writ of Venire Facias, upon which
any Writ of Habeas Corpora or Distringas with a Nisi Prius shall issue, in
order to the Trial of the said Issue at the Assizes or sessions of Nisi Prius,
and shall not proceed to Trial at the First Assizes or Sessions of Nisi Prius
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wº

after the Teste of such Writ of habeas corpora or distringas, then and in every subsequent
ºx
-

-

-

-

such case, (except when a view by jurors shall be directed, as hereinafter .
mentioned) such plaintiff, demandant, or defendant, whensoever he shall think
fit to try the said issue at any other assizes or sessions of nisi prius, shall sue
forth a new writ of venire facias commanding the sheriff to return anew twelve
good and lawful men of the body of his county, qualified according to law,
and the rest of the writ shall proceed in the accustomed manner; which writ
being duly returned, a writ of habeas corpora or distringas with a nisi prius
shall issue thereupon (for which the same fees shall be paid as in the case of
the pluries habeas corpora or distringas with a nisi prius), upon which such
plaintiff, demandant, or defendant shall and may proceed to trial as lawfully
and effectually to all intents and purposes as if no former writ of venire facias
had been prosecuted in that cause, and so toties quoties, as the case shall re
quire; and if any defendant or tenant in action depending in any of the
said Courts shall be minded to bring to trial any issue joined against him, Defendant
where by the practice of the court he may do the same by proviso, he shall or may do the
may, of the issuable term, next preceding such intended trial to be had at the
next assizes or sessions of nisi prius, sue out a new venire facias to the sheriff
in the form aforesaid by proviso, and prosecute the same by writ of habeas
corpora or distringas with a nisi prius, as lawfully and effectually to all intents
and purposes as if no former writ of venire facias had been sued out or return
ed in that cause, and so toties quoties, as the matter shall require.
-

-

-

Saline.

-

XVII.
beof
it juries
furtherforenacted,
every in
sheriff
or othercourts
minister
to Returns
whom
the And
return
the trialThat
of causes
the superior
of the
. in of
-

-

-

es

-

said counties palatine may belong, shall, ten days at least before the said courts pain.
shall respectively be held, summon a competent number of men, named in the
jurors' book, to serve on juries in the said courts, so as such number be not
less than forty-eight nor more than seventy-two, without the direction of the
judge or judges of the courts for such counties palatine respectively; and the
sheriff or other minister who shall summon such jurors shall return a list con
taining the names, alphabetically arranged, and the places of abode and addi
tions of the jurors so summoned, on the first day of the court to be held for
the said counties palatine respectively; and the jurors so summoned, or a com
petent number of them, as the judge or judges of such courts respectively shall
direct, and no others, (unless in cases where a special jury shall be struck),
shall be named in every panel to be annexed to every writ of venire facias ju
ratores, habeas corpora juratorum, and distringas, which shall be issued out
and returnable for the trial of causes in such courts respectively.
*

XVIII. And be it further enacted, That every sheriff or other minister to Returns ºf
whom the return of juries for the trial of causes in the court of great sessions W.'"
in any county of Wales may belong, shall, at least ten days before every great
sessions, summon a competent number of men named in the jurors' book, so as
such number be not less than forty-eight or more than seventy-two, without
the direction of the judge or judges of the great sessions for such county, who
is and are hereby empowered, if he or they shall see cause, by rule of court,
or by an order of any judge thereof, to be made in vacation, if necessary, to
direct a greater or lesser number to be summoned ; and that the sheriff or
other minister who shall summon such jurors shall return a list containing the
names, alphabetically arranged, and the places of abode and additions of the
jurors so summoned, at the first court of the second day of every great ses
sions; and that the jurors so summoned, or a competent number of them, as
the judge or judges of such great sessions shall direct, and no others (unless
in cases where a special jury shall be struck), shall be named in every panel
to be annexed to every writ of venire facias juratores, habeas corpora jurato
rum, and distringas, which shall be issued out and returnable for the trial of
causes at such great sessions.
Wol. III.

88

t

viii
List
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XIX. And be it further enacted, That the sheriff or other minister to whom
the return of jurors for the trial of causes in any county in England (except
the counties palatine) may belong, shall cause to be made out an alphabetical
list of the names of all the jurors contained in the panels to the several writs of

tion of ine, venire facias annexed as aforesaid, with their respective places of abode and

*::::..

additions; and the sheriff or other minister to whom the return of jurors for
j, the trial of causes in any county palatine, or in any county in Wales, may be
days before lon g, shall cause to be made out in hike manner a list of all the jurors so sum

j moned in such respective counties as aforesaid; and every such sheriff or
other minister shall keep such list in the office of his under-sheriff or deputy
for seven days at least before the setting of the next court of assize or nisi
prius, or the next court to be holden for any county palatine, or the next court
of great sessions in any county in Wales; and the parties in all causes to be
tried at any such court of assize or nisi prius, or court of any county palatine
or great sessions, and their respective attornies, shall, on demand, have full
hiberty to inspect such list, without any fee or reward to be paid for inspection.
Court of

XX. Provided always, and be it further declared and enacted, That the

king's ºn court of king's bench and all courts of oyer and terminer, gaol delivery, the

:.

superior criminal courts of the three counties palatine, and courts of sessions

terminer, of the peace in England, and all courts of great sessions and sessions of
‘....”
the peace in Wales, shall respectively
ise the
the same power
and
the same
spectively have
nave and
and exercise
p
*

powers as authority as they have heretofore had and exercised in issuing any writ or
§i) precept, or in making any award or order, orally or otherwise, for the return
ºbeſº. of a jury for the trial of any issue before any of such courts respectively, or
for the amending or enlarging the panel of jurors returned for the trial of any
such issue; and the return to every such writ, precept, award, or order shall
be made in the manner heretofore used and accustomed in such courts res

pectively, save and except, that the jurors shall be returned from the body of
the county, and not from any hundred or hundreds, or from any particular

venue within the county, and shall be qualified according to this act.

Alº

XXI. And be it further enacted, That when any person is indicted for high

†† to treason or misprision of treason, in any court other than the court of king's
º: bench, a list of the petit jury, mentioning the names, profession, and place of
high treason, ten

days before
trial.

abode of the jurors, shall be given at the same time that the copy of the in
dictment is delivered to the party indicted, which shall be ten days before the
arraignment, and in the presence of two or more credible witnesses; and

when any person is indicted for high treason or misprision of treason in the
court of king's bench, a copy of the in...ictment shall be delivered within the

time and in the manner aforesaid; but the list of the petit jury, made out as
aforesaid, may be delivered to the party indicted at any time after the arraign
Exceptions. ment, so as the same be delivered ten days before the day of trial: Provided
always, that nothing herein contained shall any ways extend to any indictment
for high treason in compassing and imagining the death of the king, or for
misprision of such treason, where the overt act or overt acts of such treason

alleged in the indictment shall be assassination or killing of the king, or any
direct attempt against his life, or any direct attempt against his person, where
by his life may be endangered, or his person may suffer bodily harm; or to
any indictment of high treason for counterfeiting his majesty's coin, the great
seal or privy seal, his sign manual or privy signet; or to any indietment of
high treason, or to any proceedings thereupon, against any offender or offend
ers who by any act or acts now in force is and are to be indicted, arraigned,

tried, and convicted by such like evidence, and in such manner as is used and
allowed against offenders for counterfeiting his majesty's coin.

ſº
may direct

XXII. And be it further enacted, That in any county in which the justices
of assize in England, or the justices of the superior courts of the said coun

sheriffs to

* Palatine, or the judges of the great sessions in any county of Wales, shall
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think fit so to direct, the sheriff or other minister to whom the return of the summon a
venire facias jurators, or other process for the trial of causes at nisi prius, *::::
-

-

o

-

doth belong, shall summon and impanel such number of jurors, not exceeding juji.
one hundred and forty-four, as such judges or justices respectively shall i. in
-

-

-

-

-

-

-

-

-

-

-

ls crimi

think fit to direct, to serve indiscriminately on the criminal and civil side; and nately on
that where such judges or justices respectively shall so direct, the sheriff or criminal and
other minister shall divide such jurors equally into two sets, the first of which #".
sets shall attend and serve for so many days at the beginning of each assize or two sets.
great sessions, as such judges or justices respectively shall, within a reasona
ble time before the commencement of such assize or great sessions, respec
tively think fit to direct, and the other of which sets shall attend and serve for

the residue of such assize or great sessions: Provided always, that such she
riff or other minister shall, in the summons to the jurors in each of such sets,
specify whether the juror named therein is in the first or second set, and at
what time the attendance of such juror will be required; and the sheriff or other
minister to whom the return of the venire facias juratores, or other process for

the trial of causes at nisi prius, doth belong, shall, upon his return of every
such writ or process, annex thereto a panel containing the names, alphabeti
cally arranged, together with the additions and places of abode, of the jurors
in each of such sets; and during the attendance and service of the first of
such sets, the jury on the civil side shall be drawn from the names of the per
sons in that set, and during the attendance and service of the second of such

.

sets, from the names of the persons in such second set : Provided always, that in case of
in any case wherein an order for a view shall have been obtained as hereinaſ views,
ter mentioned, it shall be lawful for the judge before whom such case is to be º:
tried, and he is hereby required, on the application of the party obtaining such ! dur
order, to appoint such ease to be tried during the attendance and service of lºg allººd
that set of jurors in which the viewers, or the major part of them, are included. :

XXIII. And be it further enacted, That where in any case either civil or where ju
criminal, or on any penal statute, depending in any of the said courts of record rørs are to
at Westminster or in the counties palatine, or great sessions in Wales, it shall *::::::
appear to any of the respective courts, or to any judge thereof in vacation, that a sum to
it will be proper and necessary that some of the jurors who are to try the is- . º:
sues in such case should have the view of the place in question, in order to §. §.
their better understanding the evidence that may be given upon the trial of the expen

such issues, in every such case such court, or any judge thereof in vacation, “
may order a rule to be drawn up, containing the usual terms, and also requir
ing, if such court or judge shall so think fit, the party applying for the view to
deposit in the hands of the under sheriff a sum of money to be named in the

rule for payment of the expenses of the view, and commanding special writs
of venire facias, distringas, or habeas corpora, to issue, by which the sheriff or
other minister to whom the said writs shall be directed shall be commanded to

have six or more of the jurors named in such writs, or in the panels thereto
annexed (who shall be mutually consented to by the parties, or, if they can
not agree, shall be nominated by the sheriff or such other minister as afore
said), at the place in question, some convenient time before the trial, who then
and there shall have the place in question shown to them by two persons in
the said writs named, to be appointed by the court or judge; and the said
sheriff or other minister who is to execute any such writ, shall, by a special
return upon the same, certify that the view hath been had according to the
command of the same, and shall specify the name of the viewers.
XXIV. And be it further enacted, That where a view shall be allowed in Viewers to

any case, those men who shall have had the view, or such of them as shall *::::::
appear upon the jury to try the issue, shall be first sworn, and so many only **
shall be added to the viewers who shall appear, as shall after all defaulters

and challenges allowed make up a full jury of twelve.
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tºº. XXV. And be it further enacted, 'That the summons of every man to
!...” serve on juries, not being special juries, in any of the courts aforesaid, shall
ten days be-be made by the proper officer ten days at the least before the day on which

::::::::,

the juror is to attend, by showing to the man to be summoned, or in case he
and special shall be absent from the usual place of his abode, by leaving with some per
3. ** son there inhabiting, a note in writing, under the hand of the sheriff or other
proper officer, containing the substance of such summons; and the summons
of every man to serve on special juries in any of the courts aforesaid shall be
made by the like persons, and in the like manner as aforesaid, three days at
Jurors for the least before the day on which the special juror is to attend : Provided al
Hºndºn and ways, that this act shall not require any longer time for summoning any jurors
º: in the city of London or county of Middlesex than has been heretofore by
imoned as law required, nor shall give any longer time for the return of any writ of

* venire facias, habeas corpora, or distringas, than has been heretofore by law
required; but that where there shall not be ten days between the awarding of
such writ and the return thereof, every juror may be summoned, attached or
distrained, to appear at the day and time therein mentioned, as he might here
tofore have been.

#:..
moned in

XXVI. And be it further enacted, That the name of each man who shall

be summoned and impanelled in any court of assize or nisi prius, or for the

:: trial of issues in the civil courts of the counties palatine or great sessions,
nisi prius, to with the place of his abode and addition, shall be written on a distinct piece
tº * of parchment or card, such pieces of parchment or card being all as nearly
tº to be as may be of equal size, and shall be delivered unto the associate or protho
ărawn ºut notary of such court by the under-sheriff of the county, or the secondary of

jºna the city of London, and shall, by direction and care of such associate or
ballotted for prothonotary, be put together in a box to be provided for that purpose, and

ºu. when any issue shall be brought on to be tried, such associate or prothonotary
shall in open court draw out twelve of the said parchments or cards one after
another, and if any of the men whose names shall be so drawn shall not
appear, or shall be challenged and set aside, then such further number, until

twelve men be drawn, who shall appear, and after all just causes of challenge
allowed, shall remain as fair and indifferent; and the said twelve men so first

drawn and appearing, and approved as indifferent, their names being marked
in the panel, and they being sworn, shall be the jury to try the issue, and the

names of the men so drawn and sworn shall be kept apart by themselves until
such jury shall have given in their verdict, and the same shall be recorded,
or until such jury shall, by consent of the parties or by leave of the court, be
discharged, and then the same names shall be returned to the box, there to

be kept with the other names remaining at the time undrawn, and so toties
Where jury quoties as long as any issue remains to be tried : Provided always, that if
tºº, any issue shall be brought on to be tried in any of the said courts before the
their verdict, jury in any other issue shall have brought in their verdict or been discharged,

*ot.

it shall be lawful for the court to order twelve of the residue of the said

drawn.

parchments or cards, not containing the names of any of the jurors who shall
not have so brought in their verdict or been discharged, to be drawn in such
manner as is aforesaid, for the trial of the issue which shall be so brought on

The same to be tried : Provided also, that where no objection shall be made on behalf
jury, if not of the king or any other party, it shall be lawful for the court to try any issue
*::::: “” with the same jury that shall have previously tried or been drawn to try any
severafis- other issue, without their names being returned to the box and redrawn, or to
...” order the name or names of any man or men on such jury, whom both par
ºut... be ties may consent, to withdraw, or who may be justly challenged or excused
ingredrawn by the court, to be set aside, and another name or other names to be drawn

from the box, and to try the issue with the residue of such original jury, and
with such man or men whose name or names shall be so drawn, and who

shall appear and be approved as indifferent, and so toties quoties as long as
any issue remains to be tried,
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xxvii. And be it further enacted, That if any man shall be returned as Y.
a juror for the trial of any issue in any of the courts herein before mentioned, º:

to

who shall not be qualified according to this act, the want of such qualification ºn...of
shall be discharged
shall be good cause off chall
challenge, andd he
he shall
be discharged upon suchh shallengº,
i.º.

challenge,
the court
satisfied
shalltrial
be of
andbethat
of theissue
fact;shall
if any man
offree
re-way
turned as aifjuror
for the
any such
qualified
in other
hold.
respects according to this act, the want of freehold shall not on such trial in
any case, civil or criminal, be accepted as good cause of challenge, either by
the crown or by the party, nor as cause for discharging the man so returned

upon his own application; any law, custom, or usage tº the contrary notwith- Nor to ex
standing; provided that nothing herein contained shall extend in any wise to tend to spe
any special juror.

cial jurors.

XXVIII. And be it further enacted, That no challenge shall be taken to North?

any panel of jurors for want of a knight's being returned in such panel, nor !...”.
any array quashed by reason of any such challenge; any law, custom, or usage the jury.
to the contrary notwithstanding.
XXIX. And be it further enacted, That in all inquests to be taken before Inquests not

any of the courts hereinbefore mentioned, wherein the king is a party, howso- ...".
ever it be, notwithstanding it be alleged by them that sue for the king, that the thoughju.

jurors of those inquests, or some of them, be not indifferent for the king, yet ...".
such inquests shall not remain untaken for that cause; but if they that sue for .. but
the king will challenge any of those jurors, they shall assign of their challenge thºuse
a cause certain, and the truth of the same challenge shall be inquired of accor-

#:

ding to the custom of the court; and it shall be proceeded to the taking of the truth inquir
same inquisitions, as it shall be found, if the challenges be true or not, after the i. im.
discretion of the court; and that no person arraigned for murder or felony shall and felony,
be admitted to any peremptory challenge above the number of twenty.
peremptory
challenges
only allow

XXX. And be it further enacted and declared, That it is and shall be law-ed.

ful for his majesty's courts of king's bench, common pleas, and exchequer at º:
Westminster respectively and for the judges of the said courts of three counties ... 3." " "
palatine, and of the courts of great sessions in Wales, upon motion made on be-court, may
half of the king, or upon the motion of any prosecutor, relator plaintiff, or demand- order spe
ant, or of any defendant or tenant, in any case whatsoever,whether civil or crimi- tº:
nal, or on any penal statute, excepting only indictments for treason or felony, de- usual. A
pending in any of the said courts, and the said courts and judges respectively are
hereby authorized, in any of the cases before mentioned, to order and appoint
a special jury to be struck before the proper officer of each respective court,
for the trial of any issue joined in any of the said cases, and triable by a jury,
in such manner as the said courts respectively have usually ordered the same;
and every jury so struck shall be the jury returned for the trial of such issue.
XXXI. And be it further enacted, That every man who shall be described Qualifica

in the jurors' book for any county in England or Wales, or for the county of *::::::
the city of London, as an esquire or person of higher degree, or as a banker Sheriff shall

or merchant, shall be qualified and liable to serve on special juries in every ..."
such county in England and Wales, and in London respectively; and the jº
sheriff of every county in England and Wales, or his under sheriff, and the rors' book to
sheriffs of London or their secondary, shall, within ten days after the delivery º:
-

-

--

alm names

of the jurors' book for the current year to either of them, take from such and write'

book the names of all men who shall be described therein as esquires or ºil.
persons of higher degree, or as bankers or merchants, and shall respectively . prefix
cause the names of all such men to be fairly and truly copied out in al- ºn to
phabetical order, together with their respective places of abode and addi- * in
tions, in a separate list to be subjoined to the jurors' book, which list shall be such list;

called “the special jurors' list,” and shall prefix to every name in such list its the
...
numbe
proper number, beginningthe numbers from the first name, and continuing them **
-

-
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#".
...
box.

in a regular arithmetical series down to the last name, and shall cause the said
several numbers to be written upon distinct pieces of parchment or card, being
all as nearly as may be of equal size, and after all the said numbers shall have
been so written, shall put the same together in a separate drawer or box,
and shall there safely keep the same to be used for the purpose hereinafter
mentioned.

Officer of

XXXII. And be it further enacted, That whenever any of the courts or

i. .." judges above mentioned shall order a special jury to be struck before the pro
ānāplace for per officer of such court, such officer shall appoint a time and place for the
tº. nomination of such special jury; and a copy of the rule of court, and of such
officer's appointment,shall be served on the under-sheriff of the county in Eng
land or Wales in which the trial is to be had, or on the secondary of the city

of London, if the trial is to be had there, and also on all the parties who have
usually been served with the same respectively, in the accustomed manner;
and the said officer, at the time and place appointed, being attended by such
§:
under-sheriff or secondary, or his agent, who are hereby respectively required
*:::::.. to bring with them the jurors' book and such special jurors' list,and all the num
attend off- bers so written on distinct pieces of parchment or card as aforesaid, shall, in the
... ." presence of all the parties in any of the cases aforesaid, and of their attornies
...il (if they respectively choose to attend, or if the said parties or their attornies,
list.
all or any of them, do not attend, then in their absence), put all the said num
bers into a box, to be by him provided for that purpose, and after having sha
ken them together shall draw out of the said box forty-eight of the said num
Numbers to bers, one after another, and shall, as each number is drawn, refer to the corres
;..."; ponding number in the special jurors' list, and read aloud the name designated
tº be drawn by such number ; and if at the time of so reading any name, either party, or
out.
his attorney, shall object that the man whose name shall have been so referred
to is in any manner incapacitated from serving on the said jury, and shall also
then and there prove the same to the satisfaction of the said officer, such name
shall be set aside, and the said officer shall instead thereof draw out of the said

box another number, and shall in like manner refer to the corresponding num
ber in the said list, and read aloud the name designated thereby, which name

may be in like manner set aside, and other numbers and names shall in every
such case be resorted to, according to the mode of proceeding hereinbefore
described, for the purpose of supplying names in the places of those set aside,
until the whole number of forty-eight names not liable to be set aside shall be

Deficiency
to be sup:
º
ooks, and

º

completed; and iſ in any case it shall so happen that the whole number of ſorty
eight names cannot be obtained from the special jurors' list, in such case the
said officer shall ſairly and indifferently take, according to the mode of nomina
tion heretofore pursued in nominating special juries, such a number of names
from the general jurors' book, in addition to those already taken from the spe
cial jurors' list, as shall be required to make up the full number of forty-eight
names, all and every of which forty-eight names shall in such case be equally
deemed and taken to be those of special jurors; and the said officer shall aſ
terwards make out for each party a list of the forty-eight names, together with
their respective places of abode and additions, and after having made out such
list, shali return all the numbers so drawn out, together with all the numbers

tººd remaining undrawn, to such under-sheriff or secondary, or his agent, to be
to each
party.

by such under-sheriff or secondary safely and securely kept for future use;
and all the subsequent proceedings for reducing the said list, and all other
matters whatsoever relating to special juries, shall remain and continue in force
as heretofore, except where the same or any part thereof is expressly altered
by this act; and all the fees heretofore payable on the striking of special ju
ries shall continue to be paid in the accustomed manner.

lºº. XXXIII. Provided always, and be it further enacted, That nothing herein
contained shall be construed to prevent the parties in any cause, or their at
tº- tornies, from consenting to have a special jury nominated according to the

goº,
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mode used and accustomed to before the passing of this act, and upon a con- struck ac
sent to that effect, signed by each party or his attorney, being communicated *:::::
to the proper officer, he is hereby authorized and required to nominate a special noi.
jury for the trial of every such cause, according to the mode used and accus- The same
iomed before the passing of this act: Provided also, that nothing herein con- special jury
tained shall be construed to prevent the same special jury, however nomi- º; i.

nated, from trying any number of causes, so as the parties in every such number of
cause, or their attornies, shall have signified their assent in writing to the nomi- ****
nation of such special jury for the trial of their respective causes: Provided court may
always, that it shall be lawful for the court, if it shall so think fit, upon the discharge

application of any man who shall have served upon one or more special juries º.
at any assizes or sessions of nisi prius, to discharge such man from serving has
lion,served
who
upon any other special jury during the same assizes or sessions of nisi prius. ...
-

-

-

-

-

-:

-

-

-

more juries.

XXXIV. And be it further enacted, That the person or party who shall c...t
apply for a special jury, shall pay the fees for striking such jury, and all the jury.
expenses occasioned by the trial of the cause of the same, and shall not have
any further or other allowance for the same, upon taxation of costs, than such
person or party would be entitled unto in case the cause had been tried by a
common jury; unless the judge, before whom the cause is tried shall, imme
diately after the verdict, certify, under his hand, upon the back of the record,
that the same was a cause proper to be tried by a special jury.
XXXV. And be it further enacted, That no juror who shall serve upon Fees to
any special jury shall be allowed or take for serving on any such jury more fºliº.
that such sum of money as the judge who tries the issue shall think just and ""
reasonable, and which shall not exceed the sum of one pound one shilling,
except in causes wherein a view is directed, and shall have been had by
such juror.

XXXVI.

Provided always, and be it further enacted, That where any Mode of

special jury shall be ordered, by any rule in any of the courts aforesaid, to be .
struck by the proper officer of such court, in any cause arising in any county ...,
of a city or town, except the city of London, the sheriff or sheriffs thereof, or county of

the under-sheriff respectively, shall be commanded by such rule to bring or tº:cause to be brought, before the proper officer of such court, the books or lists cept Lon
of persons qualified to serve on juries within the same county of a city or ...”town ; and in every such case the jury shall be taken and struck out of such heretofore.
books or lists respectively, in the manner heretofore used and accustomed;

any thing in this act to the contrary notwithstanding.
XXXVII. And be it further enacted, That where a full jury shall not ap- Where a
pear before any court of assize or nisi prius, or before any of the superior ...!".
civil courts of the three counties palatine, or before any court of great ses- appear.

sions, or where, aſter, appearance of a full jury, by challenge of any of the ..."
parties, the jury is likely to remain untaken for a default of jurors, every º fill it
such court upon request made by the king by any one thereto authorized or up from

assigned by the court, or on request made by the parties, plaintiff or de- º:
mandant, defendant or tenant, or their respective attornies, in any action or

suit, whether popular or private, shall command the sheriff or other minister,
to whom the making of the return shall belong, to name and appoint, as often

as need shall require, so many of such other able men of the county then
present as shall make up a full jury; and the sheriff or other minister afore

said shall, at such command of the court, return such men duly qualified
as shall be present or can be found to serve on such jury, and shall add and

annex their names to the former panel, provided that where a special jury shall
have been struck for the trial of any issue, the talesman shall be such as shall
be impanelled upon the common jury panel to serve at the same court, if a

sufficient number of such men can be found; and the king, by any one so
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authorized or assigned as aforesaid, and all and every of the parties aforesaid,
shall and may, in each of the cases aforesaid, have their respective challen
ges to the jurors so added and annexed, and the court shall proceed to the
trial of every such issue with those jurors who were before impanelled, to
gether with the talesmen so newly added and annexed, as if all the said jurors
had been returned upon the writ or precept awarded to try the issue.

i.".

XXXVIII. And be it further enacted, That if any man having been duly

non-attend- summoned
to attend mentioned,
on any kindshall
of jury
any ofinthe
courts inof England
or
Wales hereinbefore
not inattend
pursuance
such sum
ance.

mons, or being thrice called not answer to his name, or if any such man,
or any talesman, aſter having been called, shall be present but not appear, or

after his appearance shall wilfully withdraw himself from the presence of the
court, the court shall set such fine upon every such man or talesman so making

default (unless some reasonable excuse shall be proved by oath or affidavit),
as the court shall think meet : Provided always, that where any viewer, having

been duly summoned to attend on any jury, shall make a default as aforesaid
the court is hereby authorized and required to set upon such viewer (unless
some reasonable excuse shall be proved as aforesaid) a fine to the amount of
ten pounds at the least, and as much more as the court, under the circum

stances of the particular case, shall think proper.

i.

XXXIX.

And be it further enacted, That every sheriff and other minister,

returning, to whom the return of juries shall belong, shall be end is hereby indemnified
§ º: for impanelling and returning any man named in the jurors' book, although he
not liable

may not be qualified or liable to serve on juries; and that if any sheriff or

.* other such minister shall wilfully impanel and return any man to serve on any
i. i. i.,
jurors'

jury before any of the courts of England or Wales hereinbefore mentioned

º (except on the grand jury at any assizes or great sessions), such man's name

...”.” not being inserted in the jurors' book for the current year, or, if such book has
cords ap-

not been delivered, then in the jurors' book last delivered, or if any clerk of

j." assize, associate, prothonotary, clerk of the peace, or other officer of any of
party did not the courts aforesaid, shall wilfully record the appearance of any man so
*:::::::: summoned and returned, who did not really appear, in every such case the
court shall and may, upon examination in a summary way, set such fine upon
such sheriff, minister, clerk of assize, associate, prothonotary, clerk of the
peace, or other officer offending, as the court shall think meet.

ed.

sheriff, &c. , XL. And be it further enacted, That the sheriff or his under-sheriff, shall
tº register

from time to time register alphabetically, in proper columns, to be prepared

the names
ofjurors

in the Jurors ’ book for that purp
purpose.: the
e servi
ervices

who have

moned and shall attend to serve as jurors on trials before any court of assize

tº:

or nisi prius, oyer and terminer, or gaol delivery, or in the said courts of the

o

f such men as shall be sum
-

certificates. said counties palatine or great sessions, and also the times of their services;
and every man so summoned, and having duly attended or served until dis

Not to ex-

charged by the court shall (upon application by him made to such sheriff or
under-sheriff, before he shall depart from the place of trial,) receive a certifi

tend to

cate testifying such his service, which certificate the sheriff or under-sheriff is

:::::::

hereby required to give on payment of one shilling: Provided always, that
nothing herein contained shall extend to any grand jurors or special jurors.

rors.

h

º: *

-

XLI. And be it further enacted, That the clerk of the peace, at every ses

make out a sions of the peace to be holden for any county, riding, or division in England

"..., or Wales, shall make out a list of such men as shall be summoned and shall
sessions
on attend to serve on any grand jury or petty jury at such sessions, together
with
grand or
irs
:--

their respective places of abode and additions, and the date of their services,
ºnjºnsmit and shall, within twenty days after the close of every such sessions, transmit
*:::::: ... such list to the sheriff or under-sheriff of the county, who is hereby required
rººrjim forthwith to register the names of the men included in such list in the proper
-

petty juries,

-

-

-

~
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columns of the jurors' book for that purpose, together with the date of their ser-jººbook.

vices; and every man so summoned, and having duly attended or served un-ji."
til discharged by the court of sessions, shall, upon application by him made to to be given
such clerk of the peace, before he shall depart from the place where the ses- *.*::::
sions are holden, receive a certificate, testifying such his service, which certi
ficate the said clerk of the peace is hereby required to give, on payment of
one shilling.
XLII. And be it further enacted, That no man shall be returned as a juror Jurors not
to serve at any session of nisi prius or of gaol delivery, in the county of Mid- ºum.
dlesex, who has served as a juror at either of such sessions in the said county, . with
in either of the two terms or vacations next immediately preceding, and has in certain
the sheriff’s certificate of having so served; and no man shall be returned as

ſ:*

a juror to serve on trials before any court of assize, nisi prius, oyer and ter
miner, or gaol delivery, or any of the said courts of the three counties palatine,
or the said great sessions, who has served as a juror at any of such courts
within one year before, in Wales, or in the counties of Hereford, Cambridge,
Huntington, or Rutland, or four years before in the county of York, or two
years before in any other county, and has the sheriff's certificate of having so

-

served; and no man shall be returned to serve upon any grand jury or petty N.,
Jury, at any sessions of the peace to be holden for any county, riding, or di- *:::::
vision in England or Wales, who has served as a juror at any such session sions.
within one year before, in Wales, or in the counties of Hereford, Cambridge,
Huntington or Rutland, or two years before in any other county, and has the
certificate of the clerk of the peace of having so served ; and if any sheriff or Sheriff of.
other minister shall wilfully transgress in any of the cases aforesaid, the court º
erein may
may and is hereby required, on examination and proof of every such offence ...'.
in a summary way, to set such fine upon every such offender, as the court
shall think meet : Provided, that nothing herein contained shall extend to
grand jurors at the assizes or great sessions, or to special jurors.

ses

-

-

-

-

-

XLIII. And be it further enacted, That no sheriff, under-sheriff, coroner, sheriff, &c.

elisor, bailiff, or other officer or person whatsoever, shall, directly or indirectly, ºr
take or receive any money or other reward, or promise of money or reward, to *::::::
excuse any man from serving or from being summoned to serve on juries, or sons from

under any such color or pretence; and that no bailiff or other officer appoint- ...iff
ed by any sheriff, under-sheriff, coroner, or elisor, to summon juries, shall inserting
summon any man to serve thereon, other than those whose names are speci-

.#.

fied in a warrant or mandate, signed by such sheriff, under-sheriff, coroner, or warrant,
elisor,
directed
to such
bailiff,
or other
officer;
and if any
sheriff, undersheriff, and
coroner,
elisor,
bailiff,
or other
officer,
shall wilfully
transgress
in any ...”
neu.

of the cases aforesaid, or shall summon any juror, not being a special juror,
less than ten days before the day on which he is to attend, or shall summon
any special juror less than three days before the day on which he is to attend,
except in the cases herein-before excepted, the court of assize, nisi prius,

oyer and terminer, gaol delivery, great sessions, or superior court of the said
counties palatine, or court of sessions of the peace, within whose jurisdiction
the offence shall have been committed, may and is hereby required, on exam

ination and proof of such offence, in a summary way, to set such a fine upon
every person so offending, as the courtshall think meet, according to the na
ture of the offence.

XLIV. And be it further enacted, That if any high constable within the Penalties
meaning of this act shall, for fourteen days after the warrant of the clerk of *...
the peace shall be served on him, or left at his usual place of abode, refuse or i. neglect.

neglect to issue and deliver his precept as herein-before directed, to the
churchwardens and overseers of any parish, or to the overseers of any town

ship within his constablewick; or shall in like manner refuse or neglect to

issue and deliver his precept to the churchwardens and overseers of any parish,
Vol. III.
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or to the overseers of any township, where such parish or township extends
into any other hundred, lathe, wapentake, or other like district besides his own,
either in the same or a different county, (provided the principal church of such

parish or township shall be situate within his own hundred, lathe, wapentake,
or other like district,) or shall refuse or neglect in any of the foregoing cases

to annex to the respective precepts such a number of the forms of return as he
shall bona fide deem sufficient, or to deliver such additional number as may

be demanded of him by any churchwarden or overseer as aforesaid, (provided
he has such additional number in his possession), or in case of his not so hav

ing them, shall refuse or neglect to apply forthwith to the clerk of the peace
for such additional number, and to deliver the same to the party so demanding

within three days after his receipt thereof; or shall on due notice refuse or
neglect to attend at any such petty sessions, or such adjournment thereof as
aforesaid, or to receive any list or lists there tendered by the justices present,
or to deliver the same to the quarter sessions next holden for the county, rid
ing, or division, at the time and in the manner hereinbefore directed, or shall
make any alteration in any such list after his receipt thereof; every such high
constable offending in any of the foregoing cases, shall for every such offence
forfeit a sum not exceeding ten pounds, nor less than forty shillings, at the
discretion of the justice before whom he shall be convicted.
Also on
church
wardens
and over
seers.

XLV. And be it ſurther enacted, That if any churchwarden or overseer of
any parish, or any overseer of any township within the meaning of this act,
shall refuse or neglect (unless prevented by sickness) to assist in making out
any list required by this act, so that the same shall not be made out at the
time and in the manner hereinbefore directed; or shall wilfully omit out of

such list any man whose name ought to be inserted therein, or shall wilfully
insert therein the name of any man who ought to be omitted, or shall take
any money or other reward for omitting or inserting any man whatsoever, or'
shall wilfully insert therein a wrong description of the name, place of abode,

title, quality, calling, business, or the nature of the qualification of any man;
or shall refuse or neglect, in case the number of forms of return delivered by
the high constable shall be insufficient, to apply to the high constable for a
sufficient number, so that the list may be made out at the time and in the

manner herein-before directed; or shall refuse or neglect to fix a copy of
such list duly signed, or to subjoin thereto such notice as herein-before re
quired, on the principal door of any church, chapel, or other public place of
religious worship within their respective parishes or townships, or any of the
Sundays on which the same ought to be so fixed; or shall refuse to allow any
inhabitant of their respective parishes or townships to inspect such list, or a
true copy thereof, gratis, at any reasonable time during the three weeks here
in-before mentioned; or shall, on due notice, refuse or neglect to produce
such list at such petty sessions as aforesaid, or to answer on oath such ques
tions touching the same as shall there be put, or to attend at such petty scs
Sions, or any such adjournment thereof as aforesaid; or shall refuse to allow
the said petty sessions, or any justice of the peace, upon due request, to in

spect or make any extracts from the poor rate of any parish or township with
in their respective divisions, for the purposes herein-before mentioned, such
rate being in the custody of the party so refusing; every such churchwarden
Qr overseer offending in any of the foregoing cases shall, for every such of.

‘...."
not exceeding ten pounds nor less than forty shillings, at
sile us
e justice before whom he shall be convicted; and the
justice before whom such offender shall be convicted of any such offence of
..º.
insertion or omission, shall forthwith, in writing under his hand, cer
..".
to the clerk º the peace of the county, riding, or division in
id clerk

ºi.º

an or men so wrongfully omitted or inserted shall reside, and the

s#.

* peace shall cause the list in which such wrongful insertion or
** occurred to be corrected according to such certificate, and
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shall also give notice thereof to the sheriff or under-sheriff who shall correct
the jurors' book accordingly.
XLVI. And be it further enacted, That if any clerk of the peace shall re- º:
fuse or neglect to cause a sufficient number, either of warrants, precepts, or *::::::::
forms of return, to be printed in the mannerherein-before directed, or shall re-sheriffs.

fuse or neglect to issue and deliver to any high constable within the meaning

º:

of this act, the warrant and precepts as herein-before directed, or to annex to
the same such a number of the forms of return as he shall bona fide deem

sufficient, or to deliver to any high constable such additional number thereof
as he may apply for within three days after such application; or shall refuse
or neglect to provide or prepare a jurors' book within the time or in the man
ner and form herein-before prescribed, or to deliver the same to the sheriff or
under-sheriff of the county, within the time herein-before prescribed, or to

give notice to the sheriff or under-sheriff of any wrongful insertion or omis
sion, certified to him by any justice of the peace as aforesaid, or to deliver to
any man who shall have been summoned and have duly attended or served
as a grand juror, or petty juror, at a sessions of the peace, a certificate of
such a man's service, on his application and payment as aforesaid, or to
transmit to the sheriff or under-sheriff a list of the men who shall have been so

summoned, and have so attended or served, within the time and in the manner

herein-before directed; or if any clerk of any such petty sessions, to be hold
en as aforesaid, shall refuse or neglect to give due notice thereof to any high
constable, or to the churchwardens and overseers of any parish, or to the over
seers of any township within such division; or if any sheriff or under-sheriff
of a county, shall make or cause to be made any alteration whatsoever in the
list of jurors contained in the jurors' book, except in consequence of the con
viction of the churchwarden or overseer herein-before provided for; or if any
sheriff or under-sheriff of a county, or any sheriff or secondary of London,
shall neglect or refuse to provide or prepare a list of special jurors in the man
ner and within the time herein-before prescribed, or shall wilfully write or
cause to be written therein the name of any person not qualified, or shall wil
fully omit thereout the name of any person duly qualified as a special juror, or
shall neglect or refuse to write or cause to be written the several numbers
contained in such list upon distinct pieces of parchment or card, in the man
ner and within the time herein-before prescribed, or shall subtract or destroy, or
by any default or neglect lose, any of the said pieces of parchment or card,
or shall neglect or refuse, upon discovery of such loss, to supply the same
within five days; or if any sheriff or under-sheriff of a county shall refuse or
neglect to prepare, or keep for inspection, as aforesaid, a copy of the panel in
the cases herein-before provided for, or to register the service of any juror, as
herein-before directed, or to deliver to any man who shall have been summon

ed and have duly attended or served as a juror at any court of assize, nisi prius
us, oyer and terminer, or gaol delivery, or in any of the said courts of the three
counties palatine of great sessions, a certificate of such man's service, on his
application and payment as aforesaid ; or shall refuse or neglect, within ten
days after the next succeeding sheriff shall be sworn into or have entered up
on office, to deliver over to him, as well all the jurors' books and lists that shall
be made or prepared in the year of his sheriffalty, as also all such other like
books and lists as were prepared in the sheriffalty of any of his predecessors,
within four years then next preceding, and which were delivered over to him

by any of his predecessors; every such clerk of the peace, clerk of the petty
sessions, sheriff or under-sheriff, sheriff of London or secondary, offending in
any of the said cases, shall for every such offence forfeit the sum of fifty
pounds, one moiety whereof shall be to the use of his majesty, his heirs or
successors, and the other moiety, with full costs, to such persons as shall sue
for the same,in any of his majesty's courts of record at Westminster, by action
of debt, bill, plaint or information, wherein no essoin, protection, or wager of
law, nor more than one imparlance shall be allowed.
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XLVII. Provided always, and it is hereby further enactel, That nothing

* herein contained shall extend or be construed to extend to deprive any
alien indicted or impeached of any felony or misdemeanor, of the right of be
ing tried by a Jury de medietate lingua, but that, on the prayer of every alien
so indicted or impeached, the sheriff or other proper minister shall, by com
mand of the court, return for one half of the jury a competent number of
aliens, if so many there be in the town or place where the trial is had, and if
not, then so many aliens as shall be found in the same town or place, if any;
and that no such alien juror shall be liable to be challenged for want of free
hold or of any other qualification required by this act; but every such alien
may be challenged for any other cause, in like manner as if he were qualified
by this act.

.

XLVIII. And be it further enacted, That no justice of the peace shall be
summoned summoned or impanelled as a juror, to serve at any sessions of the peace

*** for the jurisdiction of which he is a justice.

... XLIX. And be it further enacted, That the inhabitants of the city and lib
ster not lia-erty of Westminster shall be and are hereby exempted from serving on any

.*jury at the sessions of the peace for the county of Middlesex.

*:::::
rors, and

L. And be it further enacted, That the qualification hereinbefore required
for jurors, and the regulations for procuring lists of persons liable to serve
on juries, shall not extend to the jurors or juries in any liberties, franchises,

.º
places hav-, cities, boroughs, or towns corporate not being counties, or in any cities, bo
ing

:..." roughs,

or towns being counties of themselves, which shall respectively pos

jº, sess any jurisdiction, civil or criminal; but that in all such places, the she
to remain as riffs, bailiffs, or other ministers having the return of juries, shall prepare their

*

panels in the manner heretofore accustomed: Provided always, that no man

*::::::.. shall
don.

be impanelled or returned by the sheriffs of the city of London, as a
juror to try any issue joined in his majesty's courts of record at Westminster,
or to serve on any jury at the sessions of oyer and terminer, gaol delivery, or
sessions of the peace, to be held for the said city, who shall not be a house
holder, or the occupier of a shop, warehouse, counting-house, chambers, or
office, for the purpose of trade or commerce, within the said city, and have
lands, tenements, or personal estate of the value of one hundred pounds;
and that the lists of men resident in each ward of the city of London, who
shall be so qualified as herein mentioned, shall be made out, with the proper
quality or addition and the place of abode of each man, by the parties who

have heretofore been used and accustomed in each ward to make out the

same respectively; and that such shop, warehouse, counting-house, cham
bers, or office as aforesaid shall, for the purposes of this act, be respectively
º: deemed and taken to be the place of abode of every occupier thereof: Pro
Tº: . vided also, that no man shall be impanelled or returned to serve on any jury

... for the trial of any capital offence in any county, city, or place, who shall not
... be qualified to serve as a juror in civil causes within the same county, city,
ed to serve or place; and the same matter and cause being alleged by way of challenge,
...” and so ſound, shall be admitted and taken as a principal challenge; and the
fences,
person so challenged shall and may be examined, on oath, of the truth of the
said matter.

º:
tº.

LI. And be it further enacted and declared, That every court of nisi prius,
oyer and terminer, gaol delivery, and sessions of the peace held for the city

inje

of London, shall and may fine any man duly summoned to attend upon any

jurors.

kind of jury in any of such courts respectively, and making default, or any
talesman or viewer making default, in the same manner to all intents and pur

poses as such respective courts in England and Wales hereinbefore men
tioned.

xix
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LII. And be it further enacted, That no man shall be liable to be sum-ºſ.
tions of ju
moned or impanelled to serve as a juror in any county in England or Wales,
or
in London,
upon by
anyvirtue
inquest
to inquiry,
be takenor
or by
made
by or before
any quiry.
writs ofin
sheriff
or coroner,
ofor
anyinquiry
writ of
or before
any comrors on

missioners appointed under the great seal, or the seal of the court of exche
quer, or the seals of the courts of the said counties palatine, or the seals of
the courts of great session of Wales, who shall not be duly qualified accord
ing to this act to serve as a juror upon trials at nisi prius in such county in
England or Wales, or in London, respectively : provided always, that nothing
herein contained shall extend to any inquest to be taken by or before any
coroner of a county by virtue of his office, or to any inquest or inquiry to be
taken or made by or before any sheriff or coroner of any liberty, franchise,
city, borough, or town corporate not being counties, or of any city, borough,
or town being respectively counties, of themselves, but that the coroners in
all counties, when acting otherwise than under a writ of inquiry, and the she
riffs and coroners in all such places as are herein mentioned, shall and may
respectively take and make all inquests and inquiries by jurors of the same
description, as they have been used and accustomed to do before the passing
of this act.

LIII. And be it further enacted, That if any man having been duly sum Jurors on
inquests,
moned and returned to serve as a juror in any county in England or Wales, &c.
may be
ſor
or in London, upon any inquest or inquiry before any sheriff or coroner, or fined
non-attend
before any of the commissioners aforesaid, shall not, after being openly
called three times, appear and serve as such juror, every such sheriff, or in
ance.

his absence the under-sheriff or secondary, and such coroner and commis

sioners respectively, are hereby authorized and required (unless some reason
able excuse shall be proved on oath or affidavit) to impose such fine upon
every man so making default as they shall respectively think fit, not exceed
ing five pounds; and every such sheriff, under-sheriff, secondary, coroner,
and commissioners respectively, shall make out and sign a certificate, con
taining the christian and surname, the residence and trade or calling of every
man so making default, together with the amount of the fine imposed, and
the cause of such fine, and shall transmit such certificate to the clerk of the

peace for the county, riding, or division in which every such defaulter shall
reside, on or before the first day of the quarter sessions next ensuing ; and
every such clerk of the peace is hereby required to copy the fines so certified
on the roll on which all fines and forfeitures imposed at such quarter sessions
shall be copied; and the same shall be estreated, levied, and applied in like
manner, and subject to the like powers, provisions and penalties, in all re
spects, as if they had been part of the fines imposed at such quarter sessions.
LIV. And be it further enacted, That every man duly summoned and re
turned to serve upon any jury ſor the trial of any cause or criminal prosecu
tion, to be tried in any court of record holden within the said city of London,
other than the courts herein-before respectively mentioned, or in any other

liberty, franchise, city, borough, or town who shall not appear and serve on
such jury (after being openly called three times, and on proof being made on
oath of the man so making default having been duly summoned) shall forfeit
and pay for every such his default, such fine, not exceeding forty shillings
nor less than twenty shillings, as the court shall deem reasonable to impose,
unless some just cause for such defaulter's absence shall be made to appear
by oath or affidavit, to the satisfaction of the court; and that if any person
on whom such fine shall be imposed shall refuse to pay the same to the per
son who shall be authorized by the court to receive the same, it shall be law
ful for such court then, or at its next sitting, and the same is hereby autho

rized and required, by order of the court, signed by the proper officer thereof,
to cause every such fine to be levied by distress and sale of the goods, and
chattels of the person on whom such fine shall have been imposed ; and the

Jurors sum
moned to
try causes

in the city
of London,
and other

places, may
be fined for
non-attend
ance.

Fine levia

ble by dis
tress and
sale of

goods.
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xx

Fine to be

paid to the
proper offi
cer of the
court.

overplus money, if any, which shall remain after payment of such fine, and
deducting the reasonable charges of such distress and sale, shall be rendered
to the person whose goods and chattels shall have been so distrained and
sold ; and that every fine which shall be so imposed shall, when received or
levied, be paid by the person who shall receive or levy the same to the proper
officer of the liberty, franchise, city, borough, or town in which the court was
holden wherein such fine was imposed, to be applied to such uses as issues
set on jurors, or other fines set in courts holden within such liberty, franchise,
city, borough, or town are by charter, prescription, or usage applicable.

How fine to
be recover

LW. And be it further enacted, That all fines to be imposed under this act
by any of the king's courts of record at Westminster, or any of the superior
courts, civil or criminal, of the three counties palatine, or by any court of
assize, nisi prius, oyer and terminer or gaol delivery, or by any sourt of

ed and ap
plied.

sessions of the peace in England, or by any court of great sessions or ses

sions of the peace in Wales, shall be levied and applied in the same manner
as any other fines imposed by the same court; and that all other penalties
hereby created, (for which no other remedy is given) shall, on conviction of

she offender before any one justice of the peace within his jurisdiction, be
levied, unless such penalty be forthwith paid, by distress and sale of the
offender's goods and chattels, by warrant under the hand and seal of such
justice, who is hereby authorized to hear and examine witnesses on oath or
affirmation on any complaint, and to determine the same, and to mitigate
the penalty, if he shall see fit, to the extent of one moiety thereof; and all
penalties, the application whereof is not herein-before particularly directed,
shall be paid to the complainant ; and for want of sufficient distress, the
offender shall be committed by warrant under the hand and seal of such jus
tice, to the common gaol or house of correction, for such term not exceeding
six calendar months, as such justice shall think proper, unless such penalty
be sooner paid.
-

LVI. And for the more easy and speedy conviction of offenders against
this act, be it further enacted, That the justice before whom any person shall
be convicted of any offence against this act shall and may cause the convic
tion to be drawn in the following form of words, or in any other form of words
to the same effect, as the case shall happen; videlicct,
Form of
conviction.

“Be it remembered, That on

in

‘the year of our Lord
A. B. is

* at

‘convicted before me C. D., one of his majesty's justices of the peace for
* the

of

, for that he the said

“A. B. did [specifying the offence, and the time and place where the same
“was committed, as the case shall be], and the said A. B. is for his said
“offence adjudged by me the said justice to forfeit and pay the sum of
. Given under my hand and seal, the day and year first above
“mentioned.’
Conviction
not to be

quashed for
want of
form.

LVII. Aud be it further enacted, That no such conviction shall be quashed

for want of form, or be removed or removeable by certiorari, or by any writ or
process whatsoever, into any of his majesty's courts of record at Westminster;

and that where any distress shall be made for any penalty to be levied by vir
tue of this act, the distress itself shall not be deemed to be unlawful, nor the

party making the same be deemed a trespasser, on account of any defect or
want of form in the summons, conviction, warrant of distress, or other pro
ceedings relating thereto, nor shall such party be deemed a trespasser ab initio,
Remedy for
irregularity
causing

damage.

On a CCOUInt of any irregularity which shall be afterwards done by him; but the
person aggrieved by such irregularity shall and may recover full satisfactiou
for the special damage (if any) in any action upon the case, first giving notice
in writing of the cause of action to the opposite party one calendar month be
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fore the commencement of such action; but no plaintiff shall recover in any
action for such irregularity, if tender of sufficient amends shall have been
made before such action brought, or iſ a sufficient sum of money shall have

been paid into court after such action brought, by or on behalf of the par
ty distraining.
LVIII. And be it further enacted, That iſ any suit or action shall be prose

cuted against any person, for anything done in pursuance of this act, such
person may plead the general issue, and give this act and the special matter in

Persons

sued may
plead the
general is
sutº

evidence at any trial to be had thereupon; and if a verdict shall pass for the
defendant, or the plaintiff shall become nonsuit, or discontinue his or her ac
tion, after issue joined, or if upon demurrer or otherwise, judgment shall be giv

en against the plaintiff, the defendant shall recover double costs, and have the
like remedy for the same as any defendant hath by law in other cases; and
though a verdict shall be given for the plaintiff in any such action, such plain
tiff shall not have costs against the defendant, unless the judge before whom
the trial shall be, shall certify his approbation of the action, and of the verdict
obtained thereupon.
LIX. And be it further enacted, That all actions, suits, and prosecutions,

Actions to
coin

to be cominenced against any person for any thing done in pursuance of this
act, shall be laid and tried in the county where the fact was committed, and
shall be commenced within six calendar months after the fact committed, and

not otherwise; and that notice in writing of such cause of action shall be giv
en to the defendant or defendants, one calendar month at least before the com

menced
within six

months,
with one
month’s no
tice.

mencement of the action.

LX. And be it further enacted, That from and after the passing of this act, Attaint of
abol
it shall not be lawful either for the king, or any one on his behalf or for any jurors
ished.

party or parties, in any case whatsoever, to commence or prosecute any writ of
attaint against any jury or jurors, for the verdict by them given, or against the
party or parties who shall have judgment upon such verdict; and that no in
quest shall be taken to inquire of the concealments of other inquests; but that
all such attaints and inquests shall henceforth cease, become void, and be ut
terly abolished; any law, statute, or usage to the contrary notwithstanding.
LXI. Provided always, and be it enacted and declared, That notwithstand Corrupt ju
rors may be:
ing any thing herein contained, every person who shall be guilty of the of. indicted.

ſence of embracery, and every juror who shall wilfully or corruptly consent
thereto, shall and may be respectively proceeded against by indictment or
information, and be punished by fine and imprisonment, in like manner as
every such person and juror might have been before the passing of this act.
LXII. And be it ſurther enacted, That those parts of this act which relate Commence
to the issuing of warrants and precepts for the return of jury lists, the prepara ment of act.
tion, production, reformation, and allowance of those lists, the holding of the
petty sessions for those purposes, the formation of a jurors' book, and the delivery
thereof to the sheriff, and the preparation of a list of special jurors, and of
parchments or cards, in the manner herein before mentioned, shall commence

and take effect so soon after the passing of this act as the proper period for
doing those things shall occur; and that the rest of this act shall commence

and take effect on the first day of January in the year one thousand eight
hundred and twenty-six; and that from and after the commencement of the
several parts of this act respectively, [Here follows a list of Acts to be repeal

ed wholly or in part, for which see the schedule at the end,) shall be and the
same are hereby repealed.
LXIII. Provided always, That nothing herein contained shall be construed

to affect or alter any part of an act passed in the seventh and eighth years of
-

Not to aſ
ſect the 7

*

xxii
& 8 W. 3.

c. 34, and 22
Geo. 2. c.

30. relating
to quakers

and moravi
an5.

Not to affect
powers un

repealed.
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the reign of king William the third, intituled An act that the solemn affirmation
and declaration of the people called quakers shall be accepted instead of an oath
in the usual form ; nor any part of an act passed in the twenty-second year of
the reign of king George the second, intituled An act for encouraging the
people known by the name Unitas Fratrum, or United Brethren, to settle in his
majesty's colonies in America.
LXIV. Provided also, that nothing herein contained shall extend or be
construed to extend to alter, abridge, or affect any power or authority which
any court or judge now hath, or any practice or form in regard to trials by
jury, jury process, juries or jurors, except in those cases only where any such
power or authority, practice or form, is repealed or altered by this act, or is or
shall be inconsistent with any of the provisions thereof, nor to abridge or affect
any privilege of parliament.
Form of Warrant for returning Lists of Jurors.

County of

|

to wit.

To the high constable [or, to
One
of the high constables] of the hundred [lathe, wapen
take,
other
like district]
withinorthe
county
aforesaid.of

These are to require you, within fourteen days after the receipt hereof, to
issue and deliver (in the form hereunto annexed, or as near thereto as may be),

your precepts to the churchwardens and overseers of the poor of the several
parishes, and to the overseers of the poor of the several townships within your
constablewick, requiring them to make out and return true lists of jurors, and
you are at the same time to annex to each precept a sufficient number of the
forms of returns left herewith, and if you find, that the number now left with
you is not sufficient for all the places in your constablewick, you are to apply
to me for more; and you are further required to attend at a petty sessions,
in the last week of September next (of which you shall have due notice), and
such lists as you shall there receive you are to deliver to the next court of
quarter sessions for this county [riding or division], on the first day of its sit
ting, and at the same time to make oath of your receipt of such lists, and that
no alteration has been made therein since your receipt of them.
If there is any parish within your constablewick that has no overseers of
the poor except the churchwardens, you are in such case to treat them as the

churchwardens and overseers of such parish, and to direct your precept, to
gether with a sufficient number of forms of return, to them accordingly; and
if there is any parish or township which extends into any other constable

wick besides your own, you are to treat every such parish or township as
within your constablewick, provided the principal church of such parish or
township is situated within your constablewick, and you are to issue your pre
cepts with a sufficient number of forms of return accordingly; and these sev

eral matters you are in nowise to omit, upon the peril that shall ensue. Given
under my hand, at
day of

in the said county, the
in the year
clerk of the peace,
for the said county [riding or division.]
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County of
to wit.
Hundred of

}

To the churchwardens and overseers of the poor of the

parish [or, to the overseers of the poor of the township]
of

-

By virtue of a warrant from the clerk of the peace of the said county Triding
or division] unto me directed, you are hereby required to make out, before the
first day of September next, a true list in writing, in the form hereunto annexed,
containing the names of all men, being natural born subjects of the king, be
tween the ages of twenty-one and sixty, residing within your parish ſor
township], qualified to serve upon juries; that is to say, of every such man
who has in his own name, or in trust for him, a clear income of ten pounds by
the year in lands or tenements,whether of freehold, copyhold, or customary ten
ure,or of ancient demesne situate in the said county,or in rents issuing out of any
such lands or tenements, or in such lands, tenements, and rents taken together,
in fee simple or fee tail, or for his own life, or for the life of any other person;
and also of every such man who has a clear income of twenty pounds by the
year in lands or tenements situate in the said county, held by lease for the ab

solute term of twenty-one years, or some longer term, or for any term of
years determinable on any life or lives; and also of every such man who is a
householder in your parish [or township] and is rated or assessed to the poor
rate or to the inhabited house duty on a value of not less than twenty pounds
[if in Middleser thirty pounds]; and also of every such man who occupies
a house in your parish ſor township] containing not less than fifteen win
dows; and you are required to make out the said list in alphabetical order,
and to write the christian and surname of every man at full length, and the

place of his abode, his title, quality, calling, or business, and the nature of
his qualification, in the proper columns of the forms hereunto annexed, ac
cording to the specimens given in such columns for your guidance.
And if you have not a sufficient number of forms, you must apply to me for
more; and in order to assist you in making out the list, you are to refer to the
poor rate, and you may, if you think proper, apply to any collector or asses
sor of taxes, or any other officer who has the custody of any house tax, land
tax, or other tax assessment for your parish [or township], and take from
thence the names of men so qualified : and in making such list you are to
omit the names of all peers, all judges, all clergymen, all Roman Catholic
priests who shall have duly taken and subscribed the oaths and declaration re
quired by law; all ministers of any congregation of Protestant dissenters
whose place of meeting is duly registered, provided they follow no secular oc
cupation except that of a schoolmaster, and produce to you a certificate of
some justice of the peace of their having taken the oaths and subscribed the
declaration required by law; all serjeants and barristers at law, all members
of the society of doctors of law, and all advocates of the civil law, if actually
practising, and all attornies, solicitors, and proctors, if actually practising, and
having taken out their annual certificates; all officers of the courts of law and

equity, and of the admiralty and ecclesiastical courts, if actually exercising
the duties of their respective offices; all coroners, all gaolers, and keepers of
houses of correction; all members and licentiates of the royal college of phy
sicians in London, all members of the royal colleges of surgeons in London,

Edinburgh, and Dublin, and apothecaries certificated by the court of examin
ers of the apothecaries company, if actually practising as physicians, surgeons,
or apothecaries respectively; all officers of the navy and army on full pay;

all pilots licensed by the trinity house of Deptford Strome, Kingston-upon
Hull, or Newcastle-upon-Tyne, and all masters of vessels in the buoy and light
service employed by either of those corporations, and all pilots licensed by the

lord warden of the cinque ports, or under any act of parliament or charter for
the regulation of pilots in any other port; all the household servants of his
majesty; all officers of customs and excise; all sheriff's officers, high consta
Vol. III.
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bles, and parish clerks; and also all persons exempt by virtue of any prescrip
tion, charter, grant, or writ.
And when you have made out such list, you are authorized to order a suf
ficient number of copies thereof to be printed (the expense of which printing
will be allowed you by the parish) [or township] and you are required, on the
three first Sundays in September next, to fix a copy of such list, signed by you,
on the principal door of every church, chapel, or other public place of religious
worship within your parish [or township], and also to subjoin to every such
copy a notice to the following effect, inserting the time and place, of which you
shall be previously informed : “Take notice, that all objections to the forego

ing list will be heard by the justices in petty sessions, on the

day

of September next, at the hour of
at
;” and you must
allow any inhabitant of your parish [or township] to inspect the original list,
or a true copy of it, during the three first weeks of September next, gratis;
and you are also further required to produce the said list at such petty ses
sions, and there to answer, on oath, such questions as shall be put to you by
his majesty's justices of the peace there present, touching the said list; and
these several matters you are in nowise to omit, upon the peril that may ensue.
Given under my hand, at
in the said county, the
day of
in the year
High Constable.

The Form of precept in Wales is to be altered according to the difference ºf
qualification.
Form of Return.
County

"

THE return of the churchwardens and overseers [or of the
overseers] of the
of

to wit.

in the hundred of

in the said

county, of men qualified to serve on juries.

chºian

Parish
T
hin : ior
ownship
in towns
add the ;name
of"

an
Surname
at full

the street.

length.

Q

Title,

*.

Nature
of

Business.

Qualification.

uality, Calling;

All Saints, Derby:

King-street

-

- Adams, John

Esquire

-

John-street

-

Alley, James

Merchant

-

Duke-street

-

Bond, Henry

Baker

High-street

-

Boyd, George

Grocer

-

Poor Rate

Duke-street

-

Cole, Charles

|Butcher

-

House Ass'mt

Cook, John

Inn-keeper -

blue--

|Freehold

Copyhold'
-

Leasehold

Windows.

|
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SCHEDULE.

Acts relating to Juries and Jury Process, in part or wholly repealed by 6
Geo. 4. c. 50. s. 62.
[The letters T. P. mean totally or partly repealed.]
SUBJECTS of ACTS.
STATUTES repealed,
wholly or in part.

43 H. 3
52 ...

... ...

-

c. 14

c. 24

12 Ed. 1

-

{
{
{

-

-

P.

P.

13 ...

--

--

c. 30

c. 38

- |

So much of these two acts as relates to exemp
tion from assizes, juries, and inquests
That all, being twelve years of age, ought to ap
pear at inquests for the death of man
As relates to persons of twelve years of age being
summoned upon coroners' inquests
That the justices shall not put in assizes or juries
any other than those that were summoned to the
same at first

. How many, and what sort of persons shall be re
turned on juries and petty assizes
De illis qui debent poni in juratis et assizes
-lp. How inquests and juries are to be impanelled
. An ordinance for inquests
None of the ministers therein mentioned be put in
assizes, juries, or inquests without the forest
- - . The punishment of a corrupt juror
: Embracers and corrupt jurors
-]p.
P.
The mode of trial where one or both parties are

- {

21 ...

st. 1

28 ...

st. 3. c. 9

33 ...

st. 4

34 ...

st. 5. c. 3

•

-

-

-

5. Ed. 3. c. 10 c. 6 27 ...

st. 2, c. 8

28 ..
34 ..

c. 13 c. 4 -

1.

:

{

aliens

c. 8

-

-

-

. Inquests and proofs between aliens and denizens
Panels of inquests shall be of the neighborhood
The proceedings against jurors taking a reward

:

to give their verdict
36 ..
38

c. 13 st. 1. c. 13 c. 12 -

Penalty on corrupt jurors and embracers

42 ..

c. 11 -

Panels in assizes shall be arrayed four days before
the sessions, and what sort of jurors shall be put

--

--

Qualification of jurors on inquests of escheat
Relating to jurors on inquests of escheat

| :.
-

therein

7 Ric. 2. c. 7 11 H. 4. c. 9

-

8 .

-

23 ..

c. 29

:

As to the panels in special assizes
Inquests and proofs between aliens and denizens
That no sheriff or under-sheriff shall return any
of their officers or servants in any of the cases

-

2 H. 5. st. 2. c. 3
6 H. 6. c. 2
-

.

Granting writ of nisi prius at suit of jurors
That jurors in indictments, shall be returned by
sheriffs or bailiffs, without domination

-

-

Qualification of jurors

•* : {

therein mentioned
p.

33 ...

c. 2

-

The qualification of jurors taking indictments, in
Ilancaster, and other counties

8 Ed. 4. c. 3
1 Ric. 3. c. 4

-

-

19 H. 7. c. 13

-

-

1 H. S. c. 8

:

As to jurors in Middlesex
For returning sufficient jurors
De riotis reprimendis
What qualification every juror returned before
escheators or commissioners of the crown shall
have within the same shire where the inquiry
shall be made

3 H. 8. c. 2

-

-

Perpetuating that part of the last-mentioned act
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SUBJECTS of ACTs.

STATUTES repealed,
wholly or in part.
3 H. 8. c. 12
4 ...
c. 3
-

5

...

... ...
22 ...
33 ...

. Against sheriffs for abuses
Pour le Juris infra civitatem London
: As relates to jurors impanelled for the trial of is
sues joined in any of the courts at Westminster,
and triable in the city of London
So much as relates to juries
- . As to peremptory challenges in murder and felony
. As to challenges for want of freehold
. As to tales, and the qualifications of jurors in the
T

|

c. 5

-

c. 6
c. 14
c. 23

-

-

-

:

34 & 35 H. S. c.26;
35 H. S. c. 6
{*

cases mentioned

Concerning the appearance

of jurors

in nisi

prius
1 Ed. 6. c. 12. s. 11

. As relates to challenges for the hundred
Continuing the act of the 35th of Henry Eighth
To make up the jury de circumstantibus, where
the king and queen's majesty is a party
-|T. To fill up juries de circumstantibus
Declaring that the tenant and defendant may have
a tales de circumstantibus, as well as the demand
ant or plaintiff
. For returning sufficient jurors, and better expedi

:.

2 & 3 Ed. 6. c. 32

45 &Eliz.
5 P.c.&25M. -c.7 ||"
c. 9

14
27

...

|

c. 6

-

{

tion of trials

. For levying issues lost by jurors
. As relates to the last-mentioned act

. That jurors which pass upon men
º
º high treason ought to be freeholders

in trials for

2. s. 1

4& 5
6& 7

>

s. 15 to 22 l' . As to jurors
.
c. 4
- P . As relates to juries
. For the case of jurors, and better regulating ju

c. 32;"

7& 8

ries

1 Anne, st. 2. c. 13. |" . Continuing the act of the 7th & 8th of William
the third, relating to the qualification of jurors
s. 2 & 3
in the county of York
3 & 4 Anne, c.
s. 3 to 6 " . Relating to jurors
4
c. 16.
. As to writs of venire facias, and to jurors having

º
}|

the vicuſ

s. 6, 7 & 9

c. 21. s. 11 ||

7

10

...

c. 14.

3. 3 to 6
9 G. I. c. 8. s. 1 &

3 G. 2. c. 25

ed of high treason or misprision of treason
Relating to juries and jurors
2 p. As to jurors and juries
-]t . For the better regulation of juries
. To caplain so much of the 3 George 2, as relates
to the better regulation of juries in Middlesex
P
. As perpetuates 3 & 4 George 2, and relates to

} p.

c. 7 - ||
*sº

4
6

c. 37.

24

29

-

. As to giving a list of the jury to the party indict

...

c. 18

-

c. 19

-

special juries

to special juries and writs of venire facias and
| . Aschallenges
of the array
{". To empºwer judges to set fines on persons summon
ed on juries, and neglecting to attend

13 G. 3. c. 51.

º; & s!. Relating to special juries

-

1 & 2 G. 4. c. 46 - T.

5

...

To regulate the attendance of jurors at assizes

c. 106. s. 29 p. 4s to the qualification of jurors
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CRIMINAL JUSTICE ACT,
SEWENTH GEO. IV. CAP. LXIV.

AN ACT Fort

IMPROVING

THE

ADMINIsTRATION OF

CRIMINAL JUSTICE

IN

ENGLAND.

[Passed 26th May, 1826.]
[The clauses of this act are given verbatim from the public act, printed by
the King's printers; but the side epitome has been made more conformable
to the text.]

WHEREAS it is expedient to define under what circumstances persons
may be admitted to bail in cases of felony, and to make better provision for
taking examinations, informations, bailments, and recognizances, and return
ing the same to the proper tribunals: And whereas the technical strictness
of criminal proceedings might in many instances be relaxed, so as to insure
the punishment of the guilty, without depriving the accused of any just means
of defence; and the administration of justice in that part of the United King
dom called England might in other respects be rendered more effectual: Be As to bail
it therefore enacted by the King's most excellent majesty, by and with the ad ing on a
charge of
vice and consent of the lords spiritual and temporal, and commons, in this felony.
present parliament assembled, and by the authority of the same, that where
any person shall be taken on a charge of felony or suspicion of felony, before
one or more justice or justices of the peace, and the charge shall be support
ed by positive and credible evidence of the fact, or by such evidence as, if

not explained or contradicted, shall, in the opinion of the justice or justices,
raise a strong presumption of the guilt of the person charged, such person
shall be committed to prison by such justice or justices, in the manner herein
after mentioned; but if there shall be only one justice present, and the

whole evidence given before him shall be such as neither to raise a strong
presumption of guilt nor to warrant the dismissal of the charge, such justice
shall order the person charged to be detained in custody until he or she shall

be taken before two justices at the least; and where any person so taken, or
any person in the first instance taken before two justices of the peace, shall
be charged with felony or on suspicion of felony, and the evidence given in
support of the charge shall, in their opinion, not be such as to raise a strong
presumption of the guilt of the person charged, and to require his or her com.
mittal, or such evidence shall be adduced on behalf of the person charged as
shall in their opinion weaken the presumption of his or her guilt, but there

shall notwithstanding appear to them, in either of such cases, to be sufficient

ground for judicial inquiry into his or her guilt, the person charged shall be
admitted to bail by such two justices, in the manner hereinafter mentioned:

Provided always; that nothing herein contained shall be construed to require

any such justice or justices to hear evidence on behalf of any person so
charged as aforesaid, unless it shall appear to him or them to be meet and
conducive to the ends of justice to hear the same.
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II. And whereas it is expedient to amend and extend the provisions of two
acts, the first passed in the first and second years of the reign of king Philip
and queen Mary, intituled An act appointing an order to justices of peace for
the bailinent of prisoners, and the second passed in the second and third years
of the same reign, intituled An act to take examination of prisoners suspected
Justices to of manslaughter or felony; be it therefore enacted, That the two justices of
take down
the peace, before they shall admit to bail, and the justice or justices, before
the exam
ination, &c. he or they shall commit to prison, any person arrested for felony or on suspi
and bind
witnesses to cion of felony, shall take the examination of such person, and the information
upon oath of those who shall know the facts and circumstances of the case,
appear.
and shall put the same, or as much thereof as shall be material, into writing;
and the two justices shall certify such bailment in writing; and every such
justice shall have authority to bind by recognizance all such persons as know
or declare any thing material touching any such felony or suspicion of felony,
to appear at the next court of oyer and terminer, or gaol delivery, or superior

Examina

tions, &c.
to be de

livered to
the court.

On char
es of mis
emeanor.

criminal court of a county palatine, or great session or sessions of the peace,
at which the trial thereof is intended to be, then and there to prosecute or give
evidence against the party accused ; and such justice and justices respectively
shall subscribe all such examinations, informations, bailments, and recogni
zances, and deliver or cause the same to be delivered to the proper officer of
the court in which the trial is to be, before or at the opening of the court.
III. And be it further enacted, That every justice of the peace before whom
any person shall be taken on a charge of misdemeanor, or suspicion thereof,
shall take, the examination of the person charged, and the information upon
oath of those who shall know the facts and circumstances of the case, and

shall put the same, or as much thereof as shall be material, into writing, before
he shall commit to prison or require bail from the person so charged; and in
every case of bailment shall certify the bailinent in writing; and shall have
authority to bind all persons by recognizance to appear to prosecute or give
evidence against the party accused, in like manner as in cases of felony; and
shall subscribe all examinations, informations, bailments, and recognizances,
and deliver or cause the same to be delivered to the proper officer of the court
in which the trial is to be, before or at the opening of the court, in like man
ner as in cases of felony.
puty of
acoroner.

IV. And be it further enacted, That every coroner, upon any inquisition
before him taken, whereby any person shall be indicted for manslaughter or
murder, or as an accessory to murder before the fact, shall put in writing the
evidence given to the jury before him, or as much thereof as shall be material;
and shall have authority to bind by recognizance all such persons as know or

declare any thing material touching the said manslaughter or murder, or the
said offence of being accessory to murder, to appear at the next court of oyer

and terminer, or gaol delivery, or superior criminal court of a county palatine,
or great sessions, at which the trial is to be, then and there to prosecute or

give evidence against the party charged, and every such coroner shall certify
and subscribe the same evidence, and all such recognizances, and also the

inquisition before him taken, and shall deliver the same to the proper officer
of the court in which the trial is to be, before or at the opening of the court.
Penalty on
justices and
coroners.

V. And be it further enacted, That if any justice or coroner shall offend in
any thing contrary to the true intent and meaning of these provisions, the court
to whose officer any such examination, information, evidence, bailment, recog
nizance, or inquisition ought to have been delivered, shall, upon examination

and proof of the offence in a summary manner, set such fine upon every such
justice or coroner as the court shall think meet.
Provisions

to apply to

VI. And be it further enacted, That all these provisions relating to justices
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and coroners shall apply to the justices and coroners not only of counties at all
justices
and coro
large, but also of all other jurisdictions.
tlers.

VII. And whereas divers statutes, taking away the benefit of clergy, or cre
ating felonies without benefit of clergy, have omitted to take away the benefit
of clergy under certain circumstances consequent upon the indictment of the
offender: and whereas a partial remedy for such defects was supplied by an
act passed in the third year of the reign of king William and queen Mary, in
tituled An act to take away clergy from some offenders, and to bring others to
punishment, whereby it was enacted, That if any person should be indicted of
any offence for which by virtue of any former statute, such person was exclu
ded from the benefit of clergy, if convicted by verdict or confession, such per
son should not be admitted to the benefit of clergy under any of the circum
stances therein enumerated: And whereas it is expedient to extend the like

remedy to all offences which now are or hereafter shall be excluded from the
benefit of clergy: Be it therefore enacted, That if any person shall be indicted
of any offence for which, by virtue of this or any other statute or statutes made
or to be made, the offender is or shall be excluded from the benefit of clergy,
such person shall be equally excluded from the benefit of clergy whether he
or she shall be convicted by verdict or by confession, or shall upon arraign
ment stand mute of malice, or will not answer directly to the charge, or shall
challenge peremptorily above the number of twenty persons returned to be of
the jury, or shall be outlawed upon such indictment, although the statute or

As to felo.
nies with
out” ben

efit of cler
gy.

statutes taking away the benefit of clergy in any such case may not expressly
provide that the offender shall be excluded from the benefit of clergy in case
such offender shall confess, or stand mute, or not answer directly, or challenge
peremptorily above the number of twenty persons returned to be of the jury,
or be outlawed; and every thing herein contained shall extend as well to all
accessories as to principals.

VIII. And, with regard to clergyable felonies, be it enacted, That if any
person shall be indicted of any felony for which the offender is or shall be en
titled to the benefit of clergy, and such person shall on arraignment confess
the felony, or stand mute of malice, or will not answer directly to the charge,
or shall challenge peremptorily above the number of twenty persons returned
to be of the jury, or shall be outlawed upon such indictment, in every such

Felonies
within bene

fit of clergy

case such person shall be deemed and taken to be convicted of the felony,
and the court shall award such judgment as if such person had been convicted
by verdict; and every thing herein contained shall extend as well to all ac
cessories as to principals.
IX. And, for the more effectual prosecution of accessories before the fact
to felony, be it enacted, That if any person shall counsel, procure, or com

mand any other person to commit any felony, whether the same be a felony
at common law, or by virtue of any statute or statutes made or to be made,

the person so counselling, procuring, or commanding, shall be deemed guilty
of felony, and may be indicted and convicted, either as an accessory before
the fact to the principal felony, together with the principal felon, or after the
conviction of the principal felon, or may be indicted and convicted of a sub
stantive felony, whether the principal felon shall or shall not have been previ

ously convicted, or shall or shall not be amenable to justice, and may be pun
ished in the same manner as any accessory before the fact to the same felony,
if convicted as an accessory, may be punished; and the offence of the person
so counselling, procuring, or commanding, howsoever indicted, may be in
quired of, tried, determined, and punished by any court which shall have juris
diction to try the principal felon, in the same manner as if such offence had
been committed at the same place as the principal felony, although such of
* Benefit of clergy subsequently abolished, by s. 6. of 1 & 8 Geo. 4. c. 28.

Accessories
before the
fact.
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fence may have been committed either on the high seas or at any place on
land, whether within his majesty's dominions or without; and that in case the
ries to of—
fences com principal felony shall have been committed within the body of any county,
mitted in
and the offence of counselling, procuring, or commanding shall have been
different
committed within the body of any other county, the last-mentioned offence
counties
may be inquired of, tried, determined, and punished in either of such counties:
may be
tried in
Provided always, that no person who shall be once duly tried for any such
either.
offence, whether as an accessory before the fact or as for a substantive felony;
Accesso

shall be liable to be again indicted or tried for the same offence.

X. And, for the more effectual prosecution of accessories after the fact to
felony,
be it enacted, That if any person shall become an accessory after the
fact may be
tried by any fact to any felony, whether the same be a felony at common law, or by virtue
court which of any statute or statutes made or to be made, the offence of such person may
has jurisdic
be inquired of, tried, determined, and punished by any court which shall have
tion to try
the princi jurisdiction, to try the principal felon, in the same manner as if the act, by
pal felon. reason whereofsuch person shall have become an accessory, had been commit
ted at the same place as the principal felony, although such act may have
been committed either on the high seas or at any place on land, whether with
in his majesty's dominions or without ; and that in case the principal felony
Accessory shall have been committed within the body of any county, and the act by rea
to offences
committed son whereof any person shall have become accessory, shall have been com
in different mitted within the body of any other county, the offence of such accessory
counties,
may be inquired of, tried, determined, and punished in either of such coun
may be
tried in
ties: Provided always, that no person who shall be once duly tried for any
either.
offence of being an accessory, shall be liable to be again indicted or tried for
Accessory
after the

the same offence.

And may
be prose
cuted after
conviction

of princi

pal, though
the princi
pal be not
attainted.

XI. And, in order that all accessories may be convicted and punished in
cases where the principal felon is not attainted, be it enacted, That if any
principal offender shall be in anywise convicted of any felony, it shall be law
ful to proceed against any accessory, either before or after the fact, in the
same manner as if such principal felon had been attainted thereof, notwith
standing such principal felon shali die or be admitted to the benefit of clergy,
or pardoned, or otherwise delivered before attainder ; and every such acces
sory shall suffer the same punishment, if he or she be in anywise convicted,
as he or she should have suffered if the principal had been attainted.

XII. And, for the more effectual prosecution of offences committed near
the boundaries of counties, or partly in one county and partly in another, be it
be enacted, That where any felony or misdemeanor shall be committed on the
boundary or boundaries of two or more counties, or within the distance of five
hundred yards of any such boundary or boundaries, or shall be begun in one
county and completed in another, every such felony or misdemeanor may be
dealt with, inquired of, tried, determined, and punished in any of the said coun
ties, in the same manner as if it had been actually and wholly committed there

“Offences
committed
on bounda

ºries may
tried in
either
county.

lin.

If during a
journey or

XIII. And, for the more effectual prosecution of offences committed du

ring journies from place to place, be it enacted, That where any felony or mis

voyage.

demeanor shall be committed on any person or on or in respect of any proper

ty in or upon any coach, waggon, cart, or other carriage whatever employed
in any journey, or shall be committed on any person or on or in respect of
any property on board any vessel whatever employed on any voyage or jour
ney upon any navigable river, canal, or inland navigation, such felony or mis
demeanor may be dealt with, inquired of, tried, determined, and punished in
any county through any part whereof such coach, waggon, cart, carriage, or
vessel shall have passed in the course of the journey or voyage during which
such felony or misdemeanor shall have been committed, in the same manner
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as if it had been actually committed in such county; and in all cases where
the side, centre, or other part of any highway, or the side, bank, centre, or oth
er part of any such river, canal, or navigation, shall constitute the boundary

of any two counties, such felony or misdemeanor may be dealt with, inquired
of, tried, determined, and punished in either of the said counties through or ad

th

joining to or by the boundary of any part whereof such coach, waggon, cart,
carriage, or vessel shall have passed, in the course of the journey or voyage

ſ:

during which such felony or misdemeanor shall have been committed, in the
same manner as if it had been actually committed in such county.

XIV. And, in order to remove the difficulty of stating the names of all the º
owners of property in the case of partners and other joint owners, be it enacted, ºny
That in any indictment or information for any felony or misdemeanor, wherein may be laid
tº

it shall be requisite to state the ownership of any property whatsoever, whether º
real
or personal,
which
shall
belong
or be ininthe
possession
of moreparcethan others.
ner and
one person,
whether
such
persons
be topartners
trade,
joint tenants,
ners, or tenants in common, it shall be sufficient to name one of such persons,

and to state such property to belong to the person so named, and another or
others, as the case may be ; and whenever, in any indictment or information
for any felony or misdemeanor, it shall be necessary to mention, for any pur
pose whatsoever, any partners, joint tenants, parceners, or tenants in common,
it shall be sufficient to describe them in the manner aforesaid; and this pro
vision shall be construed to extend to all joint stock companies and trustees.
XV. And, with respect to the property of counties, ridings, and divisions, Property
be it enacted, That in any indictment or information for any felony or misde- !...,
meanor committed in, upon, or with respect to any bridge, court, gaol, house &c. may be
of
correction,
infirmary,
asylum,oforany
other
building,
erected
or maintained
in # *i.
whole
or in part
at the expense
county,
riding,
or division,
or on or

linnabitants,

with respect to any goods or chattels whatsoever, provided for or at the ex
pense of any county, riding, or division, to be used for making, altering, or
repairing any bridge, or any highway at the ends thereof, or any court or other
such building as aforesaid, or to be used in or with any such court or other
building, it shall be sufficient to state any such property, real or personal, to
belong to the inhabitants of such county, riding, or division; and it shall not
be necessary to specify the names of any such inhabitants.
XVI. And, with respect to the property of parishes, townships, and ham- ...
lets, be it enacted, That in any indictment or information for any felony or º: .
misdemeanor committed in, upon, or with respect to any workhouse or poor- may i.

house, or on or with respect to any goods or chattels whatsoever, provided laid in
for the use of the poor of any parish or parishes, township or townships, “

|

hamlet or hamlets, place or places, or to be used in any workhouse or poor
house in or belonging to the same, or by the master or mistress of such
workhouse or poorhouse, or by any workmen or servants employed therein, it
shall be sufficient to state any such property to belong to the overseers of the
poor for the time being of such parish or parishes, township or townships,
hamlet or hamlets, place or places, and it shall not be necessary to specify the
names of all or any such overseers; and in any indictment or information for
any felony or misdemeanor committed on or with respect to any materials,
tools, or implements, provided for making, altering, or repairing any highway ***
within any parish, township, or hamlet or place, otherwise than by the trustees ñºy.
or commissioners of any turnpike road, it shall be sufficient to aver that any may be
such things are the property of the surveyor or surveyors of the highways for *::::::
the time being of such parish, township, hamlet, or place, and it shall not be
necessary to specify the name or names of any surveyor or surveyors.
XVII. And, with respect to any property under turnpike trusts, be it enact-Turnpike

*That in any indictment or information for any felony or misdemeanor com- i.e.
ol. III.
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mitted on or with respect to any house, building, gate, machine, lamp, board,
stone, post, fence, or other thing, erected or provided in pursuance of any
act of parliament for making any turnpike road, or any of the couveniences
or appurtenances thereunto respectively belonging, or any materials, tools, or
implements provided for making, altering, or repairing any such road, it shall
be sufficient to state any such property to belong to the trustees or commis
sioners of such road, and it shall not be necessary to specify the names of any
of such trustees or commissioners.

Offences
committed

XVIII. And, with respect to property under commissioners of sewers, be
it enacted, That in any indictment or information for any felony or misde
meanor committed on or with respect to any sewer or other matter within or
property
may be
under the view, cognizance, or management of any commissioners of sewers,
laid in the
commission it shall be sufficient to state any such property to belong to the commissioners
of sewers within or under whose view, cognizance, or management any such
things shall be, and it shall not be necessary to specify the names of any
on sewers,

©rs.

such commissioners.
Indictment
not to abate

by misno
mers, &c.

XIX. And for preventing abuses from dilatory pleas, be it enacted, That
no indictment or information shall be abated by reason of any dilatory plea of
misnomer or of want of addition, or of wrong addition of the party offering
such plea, if the court shall be satisfied by affidavit or otherwise of the truth
of such plea ; but in such case the court shall ſorthwith cause the indictment
or information to be amended according to the truth, and shall call upon such

; º plead thereto, and shall proceed as if no such dilatory plea had been
pleaded.
What de

XX. And that the punishment of offenders may be less frequently inter

ſects shall
not vitiate

an indict
ment.

cepted in consequence of technical niceties, be it enacted, That no judgment
upon any indictment or information for any felony or misdemeanor, whether
after verdict or outlawry, or by confession, default, or otherwise, shall be
stayed or reversed for want of the averment of any matter unnecessary to be

proved, nor for the omission of the words “as appears by the record,” or of
the words “with force and arms,” or of the words “against the peace,” nor
for the insertion of the words “against the form of the statute,” instead of
the words “against the form of the statutes,” or vice versa, nor for that any
person or persons mentioned in the indictment or information is or are desig

nated by a name of office or other descriptive appellation instead of his, her,
or their proper name or names, nor for omitting to state the time at which the
offence was committed, in any case where time is not of the essence of the

9ffence, nor for stating the time imperfectly, nor for stating the offence to have

been committed on a day subsequent to the finding of the indictment or ex
hibiting the information, or on an impossible day, or on a day that never hap

pened, nor for want of a proper or perfect venue, where the court shall appear

by the indictment or information to have had jurisdiction over the offence.
What shall
not be suffi
cient to
stay or re

verse judg
ment after
verdict.

XXI. And be it further enacted, That no judgment after verdict upon any
indictment or information for any felony or misdemeanor shall be stayed or
reversed for want of a similiter, nor by reason that the jury process has been
awarded to a wrong officer upon an insufficient suggestion, nor for any mis
nomer or misdescription of the officer returning such process, or of any of

the jurors, nor because any person has served upon the jury who has not
been returned as a juror by the sheriff or other officer; and that where the

offence charged has been created by any statute, or subjected to a greater de
gree of punishment, or excluded from the benefit of clergy by any statute,
the indictment or information shall after verdict be held sufficient to warrant

the punishment prescribed by the statute if it describe the offence in the
words of the statute.
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XXII. And, with regard to the payment of the expenses of prosecutions court,
for felony, be it enacted, That the court before which any person shall be pro- may ºrder
secuted or tried for any felony is hereby authorized and empowered, at the re- *.
quest of the prosecutor or of any other person, who shall appear on recogni- penses of
zance or subpoena to prosecute or give evidence against any person accused ..."
of any felony, to order payment unto the prosecutor of the costs and expenses cases of
which such prosecutor shall incur in preferring the indictment, and also pay- *7.
ment to the prosecutor and witnesses for the prosecution, of such sums of
money as to the court shall seem reasonable and sufficient to reimburse such

prosecutor and witnesses for the expenses they shall have severally incurred

in attending before the examining magistrate or magistrates and the grand ju
ry, and in otherwise carrying on such prosecution, and also to compensate

them for their trouble and loss of time therein; and, although no bill of in
dictment be preferred, it shall still be lawful for the court, where any person
shall, in the opinion of the court, bona fide have attended the court in obedi-Allowane,
ence to any such recognizance or subpoena, to order payment unto such per- to persons
son of such sum of inoney as to the court shall seem reasonable and suffi- ...;
cient to reimburse such person for the expenses which he or she shall have mizance.

bona fide incurred by reason of attending before the examining magistrate or
magistrates, and by reason of such recognizance or subpoena, an I also to
compensate such person for trouble and loss of time; and the amount of the

expenses of attending before the examining magistrate or magistrates, and
the compensation for trouble and loss of time therein, shall be ascertained by
the certificate of such magistrate or magistrates, granted before the trial or
attendance in court, if such magistrate or magistrates shall think fit to grant
the same ; and the amount of all the other expenses, and compensation, shall

be ascertained by the proper officer of the court, subject nevertheless to the
regulations to be established in the manner hereinafter mentioned.
XXIII. And whereas for want of power in the court to order payment of Courts may
the expenses of any prosecution for a misdemeanors, many individuals are de- *::: pay
terred by the expense from prosecuting persons guilty of misdemeanors, who of expen

thereby escape the punishment due to their offences; for remedy thereof, be ...”
it enacted, That where any prosecutor or other person shall appear before any &c. in der
court on recognizance or subpoena, to prosecute or give evidence against any tain case".
person indicted of any assault with intent to commit felony, of any attempt to
commit felony,of any riot, of any misdemeanor for receiving any stolen property
knowing the same to have been stolen, of any assault upon a peace officer in
the execution of his duty, or upon any person acting in aid of such officer, of
any neglect or breach of duty as a peace officer, of any assault committed in
pursuance of any conspiracy to raise the rate of wages, of knowingly and

designedly obtaining any property by false pretences, of wilful and indecent
exposure of the person, of wilful and corrupt perjury, or of subornation of
perjury, every such court is hereby authorized and empowered to order pay
ment of the costs and expenses of the prosecutor and witnesses for the prose
cution, together with a compensation for their trouble and loss of time, in the
same manner as courts are herein-before authorized and empowered to order

the same in cases of felony; and, although no bill of indictment be preferred,
it shall still be lawful for the court where any person shall have bona fide at
tended the court, in obedience to any such recognizance, to order payment of
the expenses of such person, together with a compensation for his or her
trouble and loss of time, in the same manner as in cases of felony: provided,
that in cases of misdemeanor the power of ordering the payment of expenses
and compensation shall not extend to the attendance before the examining
magistrate.
XXIV. And be it further enacted, That every order for payment to any

Włº

prosecutor or other person as aforesaid shall be ſorthwith made out and deliv-by county

ered by the proper officer of the court unto such prosecutor or other person,"

xxxiv.
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upon being paid for the same the sum of one shilling for the prosecutor and
sixpence for each other person, and no more; and, except in the cases herein
after provided for, shall be made upon the treasurer of the county, riding, or
division in which the offence shall have been committed, or shall be supposed

to have been committed, who is hereby authorized and required, upon sight of
every such order, forthwith to pay to the person named therein, or to any one

duly authorized to receive the same on his or her behalf, the money in such
order mentioned, and shall be allowed the same in his accounts.
How to be

paid in
places not
contributing
to the
county rate.

XXV. And whereas felonies and such misdemeanors as are hereinbefore

enumerated may be committed in liberties, franchises, cities, towns, and places
which do not contribute to the payment of any county rate, some of which
raise a rate in the nature of a county rate, and others have neither any such
rate, nor any fund applicable to similar purposes, and it is just that such liber
ties, franchises, cities, towns, and places should be charged with all costs, ex

penses, and compensations ordered by virtue of this act, in respect of felonies
and such misdemeanors committed therein respectively; be it therefore enact
ed, That all sums directed to be paid by virtue of this act, in respect of felo
nies and of such misdemeanors as aforesaid, committed or supposed to have
been committed in such liberties, franchises, cities, towns, and places, shall

be paid out of the rate in the nature of a county rate, or out of any fund appli
cable to similar purposes, where there is such a rate or fund, by the treasurer or

other officer having the collection or disbursement of such rate or fund; and where
there is no such rate or fund in such liberties, franchises, cities, towns, or places,
shall be paid out of the rate or fund for the relief of the poor of the parish,
township, district or precinct therein, where the offence was committed or sup
posed to have been committed, by the overseers or other officers having the
collection or disbursement of such last-mentioned rate or fund ; and the order

of court shall in every such case be directed to such treasurer, overseers, or

other officers respectively, instead of the treasurer of the county, riding, or
division, as the case may require.
Justices in
quarter ses

sions may
make regu
lations as
to costs and
expenses,
and alter
satrao.

XXVI. And, for the better regulation of costs and expenses in the cases
aforesaid, and for preventing abuses in respect thereof, be it enacted, That it
shall be lawful for the justices of the peace of any county, riding or division,
or of any liberty, franchise, city, town, or place chargeable with costs and ex
penses under the provision aforesaid, in quarter sessions assembled, to estab
lish, and from time to time to alter such regulations as to the rate of any costs
and expenses thereaſter to be allowed by virtue of this act, as to them shall
seem just and reasonable; which regulations having received the approbation
and signature of one justice of gaol delivery or of great sessions for the coun
ty wherein any such regulations shall have been established, shall be binding
on all persons whatsoever.
-

As to prose
cutions in
court of ad

XXVII. And, for enabling the high court of admiralty to order the payment
of the costs and expenses of prosecutors and witnesses, and compensation for

miralty.

their trouble and loss of time in cases in which other courts have a like power

under this act, be it enacted, That it shall be lawſul for the judge of the said
court of admiralty, in every case of felony, and in every case of misdemeanor
of the denominations hereinaſter enumerated, committed upon the high seas,
to order the assistant to the counsel for the affairs of the admiralty and navy

to pay such costs, expenses, and compensation to prosecutors and witnesses,
in like manner as other courts may order the treasurer of the county to pay the
same ; and such assistant is hereby authorized and required, upon sight of

every such order, forthwith to pay to the person named therein, or to any one
duly authorized to receive the same on his or her behalf, the money in such
order mentioned, and shall be allowed the same in his accounts.
Compen
sation to
persons

XXVIII. And, for the better renumeration of persons who have been active
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in the apprehension of certain offenders, be it enacted, That where any person apprehend
certain
shall appear to any court of oyer and terminer, gaol delivery, superior criminal ing
offenders.
court of a county palatine, or court of great sessions, to have been active in
or towards the apprehension of any person charged with murder, or with felo
niously and maliciously shooting at, or attempting to discharge any kind of
loaded fire arms at any other person, or with stabbing, cutting, or poisoning,
or with administering any thing to procure the miscarriage of any woman, or
with rape, or with burglary or felonious house-breaking, or with robbery on the
person, or with arson, or with horse-stealing, bullock-stealing, or sheep-steal
ing, or with being accessary before the fact to any of the offences aforesaid,
or with receiving any stolen property knowing the same to have been stolen,
every such court is hereby authorized and empowered, in any of the cases
aforesaid, to order the sheriff of the county in which the offence shall have been
committed to pay to the person or persons, who shall appear to the court to
have been active in or towards the apprehension of any person charged with any
of the said offences, such sum or sums of money as to the court shall seem rea
sonable and sufficient to compensate such person or persons for his, her, or
their expenses, exertions, and loss of time in or towards such apprehension;
and where any person shall appear to any court of sessions of the peace, to
have been active in or towards the apprehension of any party charged with
receiving stolen property knowing the same to have been stolen, such court
shall have power to order compensation to such person in the same manner
as the other courts herein-before mentioned : Provided always, that nothing
herein contained shall prevent any of the said courts from also allowing to any
such persons, if prosecutors or witnesses, such costs, expenses, and compen
sation, as courts are by this act empowered to allow to prosecutors and wit
nesses respectively.
XXIX. And be it further enacted, That every order for payment to any sheriff to
same,
person in respect of such apprehension as aforesaid, shall be forthwith made pay
nd be re
out and delivered by the proper officer of the court unto such person, upon *aid by the
being paid for the same the sum of five shillings and no more; and the sheriff treasury.
of the county for the time being is hereby authorized and required, upon sight
of such order, forthwith to pay to such person, or to any one duly authorized
on his or her behalf, the money in such order mentioned; and every such
sheriff may immediately apply for re-payment of the same to the commissioners
of his majesty's treasury, who upon inspecting such order, together with the
acquittance of the person entitled to receive the money thereon, shall forthwith
order re-payment to the sheriff of the money so by him paid, without any fee
or reward whatsoever.

XXX. And be it further enacted, That if any man shall happen to be killed compensa
on to fami
es of per

in endeavoring to apprehend any person who shall be charged with any of the

offences herein-before last mentioned, it shall be lawſul for the court before jºi
whom such person shall be tried to order the sheriff of the county to pay to the inending
appre

widow of the man so killed, in case he shall have been married, or to his child felons.
.

or children in case his wife shall be dead, or to his father and mother in case

he shall have left neither wife nor child, such sum of money as to the court in

its discretion shall seem meet; and the order for payment of such money shall
be made out and delivered by the proper officer of the court unto the party
entitled to receive the same, or unto some one, on his or her behalf, to be
named in such order by the direction of the court; and every such order shall
be paid by and repaid to the sheriff in the manner herein-before mentioned.

XXXI. And whereas the practice of indiscriminately estreating recognizan- As to es
ces for the appearance of persons to prosecute or give evidence, or to answer ºr
ognizan
-

-

-

c

for a common assault, or, in the other cases herein-after specified, has been .
ſound in many instances, productive of hardship to persons who have entered
into the same ; be it therefore enacted, That in every case where any person

©º.
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bound by recognizance for his or her appearance, or for whose appearance
any other person shall be so bound to prosecute or give evidence in any case
of felony or misdemeanor, or to answer for any common assault, or to articles
of the peace, or to abide an order in bastardy, shall therein make default, the
officer of the court by whom the escheats are made out shall and is hereby
required to prepare a list in writing, specifying the name of every person so
making default, and the nature of the offence in respect of which every such
person, or his or her surety, was so bound, together with the residence, trade,
profession, or calling of every such person and surety, and shall in such list
distinguish the principals from the sureties, and shall state the cause, if known,
why each such person has not appeared, and whether by reason of the non
appearance of such person the ends of justice have been defeated or delayed;
and every such officer shall and is hereby required, before any such recogni
zance shall be estreated, to lay such list, if at a court of oyer and terminer or
gaol delivery in any county besides Middlesex and London, or at a court of
great sessions, or at one of the superior courts of the counties palatine, before
one of the justices of those courts respectively; if at a court wherein a re
corder or other corporate officer is the judge or one of the judges, before such
recorder or other corporate officer; and if at a session of the peace, before the
chairman or two other justices of the peace who shall have attended such
court, who are respectively authorized and required to examine such list, and
to make such order touching the estreating or putting in process of any such
recognizance as shall appear to them respectively to be just; and it shall not
be lawful for the officer of any court to estreat or put in process any such
recognizance without the written order of the justice, recorder, corporate offi
cer, chairman, or justices of the peace before whom respectively such list shall
have been laid.

XXXII. And be it further enacted, That from and after the commencement

of this"act, [here follows a list of statutes and acts to be repealed—in the whole
or in part, which are included in the schedule, No. 2, having an asterisk pre
fixed], shall be and the same are hereby repealed, except so far as any of the
said acts relate to Scotland or Ireland, or repeal the whole or any part of any
other acts, and except as to offences committed before the passing of this act,
which shall be dealt with and punished as if this act had not been passed.
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REPEALING CRIMINAL STATUTES,
SEVENTH AND EIGHTH GEO. IV. CAP. XXVII.

AN

ACT
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STATUTES IN

BENEFIT of clergy, AND To

connected

THERE with,

AND To

ENGLAND

LARceNY AND

MAlicious

RELATIVE

TO

other offences

INJURIEs

To

PRoPERTY,

AnD TO REMEDIES AGAINST The HundreD.

[Passed 21st June, 1827.]
WHEREAS it is expedient to repeal various statutes now in force in that
part of the united kingdom called England, relative to the benefit of clergy; and
it is also expedient to repeal various statutes relative to larceny, and other of
fences of stealing, and to burglary, robbery, and threats for the purpose of rob
bery or of extortion, and to embezzlement, false pretences, and the receipt of
stolen property, in order that the provisions contained in those statutes may be
amended and consolidated into one act; and it is also expedient with the
same view to repeal various statutes relative to malicious injuries to property;
and also with the same view to repeal various statutes relative to remedies
against the hundred : Be it therefore enacted by the king's most excellent
majesty, by and with the advice and consent of the lords spiritual and temporal,
and commons, in this present parliament assembled, and by the authority of
the same, that [the act then enumerates certain statutes to be wholly or in part
repealed, which are contained in the schedule, No. 2. together with those re
pealed or altered by the 7th Geo. IV. c. 64, and then proceeds thus :]—And
all acts continuing or perpetuating any of the acts or parts of acts hereinbefore
referred to, so far only as relates to the continuing or perpetuating the same
respectively, shall be and continue in force until and throughout the last day
of June in the present year, and shall from and after that day as to that part of
the united kingdom called England, and as to offences committed within the

>

jurisdiction of the admiralty of England, be repealed; except so far as any of
the said acts may repeal the whole or any part of any other acts; and except
as to offences and other matters committed or done before or upon the said

last day of June, which shall be dealt with and punished as if this act had not
been passed.
II. Provided always, and be it enacted, That nothing in this act contained Nº. º:
shall in anywise affect or alter such part of any act as relates to the post office, lating to the
or to any branch of the public revenue, or to the naval, military, victualling, or *::::::.

other public stores of his majesty, his heirs, or successors, except the acts of public T'

the thirty-first year of Queen Elizabeth, and of the twenty-second year of king . .
Charles the second, which are hereinbefore repealed, or shall affect or alter . .
any act relating to the bank of England or South Sea Company.
company.
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CRIMINAL PROCESS ACT,
SEVENTH AND EIGHTH GEO. IV. CAP. XXVIII.

AN

ACT

FOR

FURTHER
IN

IMPROVING

CRIMINAL
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CASES

IN

ENGLAND.

JUSTICE

-

[Passed 21st June, 1827.]

are given verbatim from the public Act, printed by
the king's printers; but the Side Epitome has been made more conformable

[The Clauses of this act
to the Text.]

WHEREAS trials for criminal offences in that part of the united kingdom
called England are attended with some forms which frequently impede the
due administration of justice, and it is therefore expedient to abolish such
forms, and also to abolish the benefit of clergy, and to make better provision for
the punishment of offenders in certain cases: Be it therefore enacted by the
king's most excellent majesty, by and with the advice and consent of the lords
spiritual and temporal, and commons, in this present parliament assembled,
lea of
*:

N. guil

ty,” suffi
cient with
out further
form.

and by the authority of the same, That if any person, not having privilege of
eerage, being arraigned upon any indictment for treason, felony, or piracy,
shall plead thereto a plea of “not guilty,” he shall by such plea, without any
further form, be deemed to have put himself upon the country for trial; and

the court shall, in the usual manner, order a jury for the trial of such person
accordingly.

If a person
arraigned
refuses to

plead, court
may order a
plea of “not
guilty” to be
entered.

Challenges
beyond the
legal num
ber void.

Attainder
of another
crime not

pleadable.

Jury not to
enquire of
prisoner's

II. And be it enacted, That if any person being arraigned upon or charged
with any indictment or information for treason, felony, piracy, or misdemean
or, shall stand mute of malice, or will not answer directly to the indictment or
information, in every such case it shall be lawful for the court, if it shall so

think fit, to order the proper officer to enter a plea of “not guilty” on behalf
of such person; and the plea so entered shall have the same force and effect
as if such person had actually pleaded the same.
III. And be it enacted, That if any person indicted for any treason, felony,
or piracy, shall challenge peremptorily a greater number of the men returned
to be of the jury than such person is entitled by law so to challenge in any of
the said cases, every peremptory challenge beyond the number allowed by
law in any of the said cases shall be entirely void, and the trial of such person
shall proceed as if no such challenge had been made.

IV. And be it enacted, That no plea setting forth any attainder shall be
pleaded in bar of any indictment, unless the attainder be for the same offence
as that charged in the indictment.
W. And be it enacted, That where any person shall be indicted for treason

or felony, the jury empanelled to try such person shall not be charged to en
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quire concerning his lands, tenements, or goods, nor whether he fled for such lands, &c.

ºther

treason or felony.

VI. And be it enacted, That benefit of clergy, with respect to persons con: Benefit of
victed
felony,
shall
hereinmight
contained
shall clergy
abol.
preventofthe
joinder
in be
anyabolished;
indictmentbut
of that
any nothing
counts which
have been
ished,

joined before the passing of this act.

-

VII. And be it enacted, That no person convicted of felony shall suffer What ſelo:
death, unless it be for some felony which was excluded from the benefit of * capital.
clergy before or on the first day of the present session of parliament, or which

hath been or shall be made punishable with death by some statute passed after
that day.
VIII. And be it enacted, That every person convicted of any felony, not Felonies
punishable with death, shall be punished in the manner prescribed by the stat- º:
ute or statutes specially relating to such felony; and that every person con- other Aºis,

victed of any felony, for which no punishment hath been or hereafter may be .
specially provided, shall be deemed to be punishable under this act, and shall “"
be liable, at the discretion of the court, to be transported beyond the seas for
the term of seven years, or to be imprisoned for any term not exceeding two
years; and, if a male, to be once, twice, or thrice publicly or privately whip
ped (if the court shall so think fit,) in addition to such imprisonment.

IX. And, with regard to the place and mode of imprisonment for all offences º
punishable under this act, be it enacted, That where any person shall be con- ...i.
victed of any offence punishable under this act, for which imprisonment may tary confine
be awarded, it shall be lawful for the court to sentence the offender to be im- ***
prisoned, or to be imprisoned and kept to hard labor in the common gaol or
house of correction, and also to direct that the offender shall be kept in solita
ry confinement for the whole or any portion or portions of such imprisonment,
or of such imprisonment with hard labor, as to the court in its discretion shall
Seem meet.

X. And be it enacted, That wherever sentence shall be passed for felony ºf
on a person already imprisoned under sentence for another crime, it shall be º:
lawful for the court to award imprisonment for the subsequent offence, to ence on
commence at the expiration of the imprisonment to which such person shall #.
have
been previously
andorwhere
such person the
shallcourt,
be already
un-onment
for a
der sentence
either ofsentenced;
imprisonment
of transportation,
if empow§. of
ered to pass sentence of transportation, may award such sentence for the sub
sequent offence, to commence at the expiration of the imprisonment or trans
portation to which such person shall have been previously sentenced, although
the aggregate term of imprisonment or transportation respectively may exceed

the term for which either of those punishments could be otherwise awarded.
XI. And whereas it is expedient to provide for the more exemplary punish- .
ment of offenders who commit felony after a previous conviction for felony, subsequent
a

whether such conviction shall have taken place before or after the commence-felony.
ment of this act; Be it therefore enacted, That if any person shall be convicted
of any felony, not punishable with death, committed after a previous convic
tion for felony, such person shall, on such subsequent conviction, beliable, at
the discretion of the court, to be transported beyond the seas for life, or
for any term not less than seven years, or to be imprisoned for any term
not exceeding four years, and, if a male, to be once, twice, or thrice pub
licly or privately whipped (if the court shall so think fit), in addition to such
imprisonment; and in an indictment for any such felony committed after a
previous conviction for felony, it shall be sufficient to state that the offender
was at a certain time and place convicted of felony, without otherwise describ
Vol. III.
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What shall
be sufficient

proof of
first con

viction.

Uttering
false cer
tificate of

conviction,
ſelony.

ing the previous felony; and a certificate containing the substance and effect
only (omitting the formal part) of the indictment and conviction for the pre
vious felony, purporting to be signed by the clerk of the court, or other officer
having the custody of the records of the court where the offender was first
convicted, or by the deputy of such clerk or officer (for which certificate a ſee
of six shillings and eight pence, and no more, shall be demanded or taken,)
shall, upon proof of the identity of the person of the offender, be sufficient evi
dence of the first conviction, without proof of the signature or official character
of the person appearing to have signed the same; and if any such clerk, offi
cer, or deputy shall utter a false certificate of any indictment and conviction
for a previous felony, or if any person, other than such clerk, officer, or deputy,
shall sign any such certificate as such clerk, officer, or deputy, or shall utter

any such certificate with a false or counterfeit signature thereto, every such
offender shall be guilty of felony, and, being lawfully convicted thereof, shall
be liable, at the discretion of the court, to be transported beyond the seas for
the term of seven years, or to be imprisoned for any term not exceeding two
years; and, if a male, to be once, twice, or thrice publicly or privately whip
ped (if the court shall so think fit) in addition to such imprisonment.
Admiralty
offences.

XII. And be it enacted, that all offences prosecuted in the high court of ad
miralty of England, shall, upon every first and subsequent conviction, be sub
ject to the same punishments, whether of death or otherwise, as if such offen
ces had been committed upon the land.

reffect of a
free or con

ditional par
don to a con

XIII. And be it declared and enacted, That where the king's majesty shall
be pleased to extend his royal mercy to any offender convicted for any felony

punishable with death or otherwise, and by warrant under his royal sign manu
al, counter-signed by one of his principal secretaries of state, shall grant to
such offender either a free or a conditional pardon, the discharge of such offen

vict.

der out of custody in the case of a free pardon, and the performance of the
condition in the case of a conditional pardon, shall have the effect of a pardon
Not to miti
gate

punish

ment on se

cond con
viction.

under the great seal for such offender, as to the felony for which such pardon
shall be so granted: Provided always, that no free pardon, nor any such dis
charge in consequence thereof, nor any conditional pardon, nor the perform
ance of the condition thereof, in any of the cases aforesaid, shall prevent or

mitigate the punishment to which the offender might otherwise be lawfully sen
tenced on a subsequent conviction for any felony committed after the granting
of any such pardon.
Rule for

interpreta
tion of
criminal
statutes.

XIV. And be it enacted, That wherever this or any other statute relating to
any offence, whether punishable upon indictment or summary conviction, in

describing or referring to the offence or the subject matter, on or with respect
to which it shall be committed, or the offender or the party affected, or intend
ed to be affected by the offence, hath used or shall use words importing the

singular number or the masculine gender only, yet the statute shall be under
stood to include several matters as well as one matter, and several persons as
well as one person, and females as well as males, and bodies corporate as well

as individuals, unless it be otherwise specially provided, or there be something
in the subject or context repugnant to such constructon; and wherever any
forfeiture or penalty is payable to a party aggrieved, it shall be payable to a
body corporate in every case where such body shall be the party aggrieved.
Commence
ment of act.

XV. And be it enacted, That this act shall commence and take effect on

the first day of July, one thousand eight hundred and twenty-seven.
Not to ex
tend to
Scotland or
Ireland.

XVI. Provided always, and be it enacted, That nothing herein contained
shall extend to Scotland or Ireland.
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AN ACT roºt CONSOLIDATING AND AMENDING THE LAWs in ENGLAND RELA
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TiVE TO LARCENY AND OTHER OFFENCES CONNECTED

THE REWITH.
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[Passed 21st June, 1827.]

º

º

[The clauses of this act are given verbatim from the public act, printed by the
king's printers; but the side epitome has been made more conformable to the
text.]
WHEREAS various statutes now in force in that part of the united king
dom called England, relative to larceny and other offences of stealing, and to
burglary, robbery, and threats for the purpose of robbery or of extortion, and
to embezzlement, false pretences, and the receipt of stolen property, are by
an act of the present session of parliament repealed from and after the last day
of June in the present year, except as to offences committed before or upon
that day ; and it is expedient that the provisions contained in those various
statutes should be amended and consolidated into this act, to take effect at the
Commence

same time as the said repealing act : Be it therefore enacted by the king's ment of act.
most excellent majesty, by and with the advice and consent of the lords spir
itual and temporal, and commons, in this present parliament assembled, and
by the authority of the same, that this act shall commence on the first day of
July in the present year.
II. And be it enacted, That the distinction between grand larceny and pet- Pºiº
ty larceny, shall be abolished, and every larceny, whatever be the value of the grand and
property stolen, shall be deemed to be of the same nature, and shall be sub- Pºlº
ny abolish
ject to the same incidents in all respects as grand larceny was before the #.
commencement of this act; and every court, whose power as to the trial of
larceny was before the commencement of this act limited to petty larceny,
shall have power to try every case of larceny the punishment of which cannot
exceed the punishment herein-after mentioned for simple larceny, and also to
try all accessaries to such larceny.
-

-

-

-

-

-

III. And be it enacted, That every person convicted of simple larceny or Punish:
of any felony hereby made punishable like simple larceny, shall (except in the º: #.
cases herein-after otherwise provided for) be liable, at the discretion of the ceny.
court, to be transported beyond the seas for the term of seven years, or to be
imprisoned for any term not exceeding two years, and, if a male, to be once,
twice, or thrice publicly or privately whipped (if the court shall so think fit,)
in addition to such imprisonment.
IV. And, with regard to the place and mode of imprisonment for all indict- £º º,
able offences punishable under this act, be it enacted, That where any person fences un
shall be convicted of any felony or misdemeanor punishable under this act, for ...”
which imprisonment may be awarded, it shall be lawful for the court to sen- labor or soli

tence
be imprisoned,
to be imprisoned
kept to
hard
bor, inthetheoffender
commonto gaol
or house of or
correction,
and also and
to direct
that
thela-'º.
of ement"

xlii

7 & 8 GEO. IV. Cap. 29.—(Larceny Act.)
fender shall be kept in solitary confinement for the whole or any portion or
portions of such imprisonment, or of such imprisonment with hard labor, as to
the court in its discretion shall seem meet.

Stealing

W. And be it enacted, That if any person shall steal any tally, order, or
other security whatsoever, entitling or evidencing the title of any person or
body corporate to any share or interest in any public stock or fund, whether
of this kingdom, or of Great Britain or of Ireland, or of any foreign state, or
in any fund of any body corporate, company, or society, or to any deposit in
any savings bank, or shall steal any debenture, deed, bond, bill, note, warrant,
order, or other security whatsoever for money or for payment of money, wheth
er of this kingdom or of any foreign state, or shall steal any warrant or order
for the delivery or transfer of any goods or valuable thing, every such offender
shall be deemed guilty of felony, of the same nature and in the same degree
and punishable in the same manner as if he had stolen any chattel of like val
ue with the share, interest, or deposit to which the security so stolen may re
late, or with the money due on the security so stolen or secured thereby and
remaining unsatisfied, or with the value of the goods or other valuable thing

public or
private se
curities for
money, or
warrants

for goods,
felony.

mentioned in the warrant or order; and each of the several documents here

inbefore enumerated shall throughout this act be deemed for every purpose to
be included under and denoted by the words “valuable security.”
Robbery.

VI. And be it enacted, That if any person shall rob any other person of any
chattel, money, or valuable security, every such offender, being convicted
thereof, shall suffer death as a felon; and if any person shall steal any such
property from the person of another, or shall assault any other person with
intent to rob him, or shall with menaces or by force demand any such pro
erty of any other person with intent to steal the same, every such offender
shall be guilty of felony, and, being convicted thereof, shall be liable at the
discretion of the court, to be transported beyond the seas for life, or for any
term not less than seven years, or to be imprisoned for any term not exceed
ing four years, and, if a male, to be once, twice, or thrice publicly or privately

Stealing
ſrom the
person.
Demands
accompa
nied with
unenaces.

whipped (if the court shall so think fit), in addition to such imprisonment.
VII. And be it declared and enacted, That if any person shall accuse or

Obtaining
money, &c.
by threats,

threaten to accuse any other person of any infamous crime, as hereinafter

f defined, with a view or intent to extort or gain from him, and shall by intimi
dating him by such accusation or threat extort or gain from him, any chattel,
money, or valuable security, every such offender shall be deemed guilty of
robbery, and shall be indicted and punished accordingly.

to accuse, o
infamous

crime,
deemed

robbery,
Sending

letters con

taining
threats to

accuse of
infamous
crime.

VIII. And be it enacted, That if any person shall knowingly send or de
liver any letter or writing, demanding of any person, with menaces, and with
out any reasonable or probable cause, any chattel, money, or valuable security;

or if any person shall accuse or threaten to accuse, or shall knowingly send
or deliver any letter or writing accusing or threatening to accuse, any person
of any crime punishable by law with death, transportation, or pillory, or of
any assault with intent to commit any rape, or of any attempt or endeavor to
commit any rape, or of any infamous crime, as hereinafter defined, with a view
or intent to extort or gain from such person any chattel, money, or valuable se

curity; every such offender shall be guilty of felony, and, being convicted there

of, shall be liable, at the discretion of the court, to be transported beyond the
seas for life, or for any term not less than seven years, or to be imprisoned
for any term not exceeding four years, and, if a male, to be once, twice, or
thrice publicly or privately whipped (if the court shall so think fit), in addition
to such imprisonment.
What shall
be deemed

IX. And, for defining what shall be an infamous crime within the meaning
of this act, be it enacted, That the abominable crime of buggery, committed
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ionſ

either with mankind or with beast, and every assault with intent to commit ...”

!, sº

the said abominable crime, and every attempt or endeavor to commit the said crime.
abominable crime, and every solicitation, persuasion, promise, or threat offer

le,"

ed or made to any person, whereby to move or induce such person to commit
or permit the said abominable crime, shall be deemed to be an inſamous crime

's), ºf

within the meaning of this act.

held
ate,"

X. And be it enacted, That if any person shall break and enter any church Sacrilege.

GS:

or chapel, and steal therein any chattel, or having stolen any chattel in any

iſſiſi,

church or chapel, shall break out of the same, every such offender, being con
victed thereof, shall suffer death as a felon.

Whº

ſid
jº
inſt;

XI. And be it enacted, That every person convicted of burglary shall suf- Burglary.
fer death as a felon; and it is hereby declared, that if any person shall enter

º

the dwelling house of another with intent to commit felony, or being in such
dwelling house shall commit any felony, and shall in either case break out of
the said dwelling house, in the night time, such person shall be deemed guilty

tº:

of burglary.

*
º ſ:

jº.

$20

ſ:

º:

XII. And be it enacted, That if any person shall break and enter any House
dwelling house, and steal therein any chattel, money, or valuable security to ºn.

any value whatever; or shall steal any such property to any value whatever in a house.
in any dwelling house, any person therein being put in fear; or shall steal in
any dwelling house any chattel, money, or valuable security to the value in
the whole of five pounds or more; every such offender, being convicted there

sº

of, shall suffer death as a felon.
ſ

XIII. Provided always, and be it enacted, That no building, although with- What
in the same curtilage with the dwelling house, and occupied therewith, shall .
be deemed to be part of such dwelling house for the purpose of burglary, or sidered part

for any of the purposes aforesaid, unless there shall be a communication be- *****
tween such building and dwelling house, either immediate, or by means of a

covered and inclosed passage leading from the one to the other.
XIV. And be it enacted, That if any person shall break and enter any Breaking
eſſ

building, and steal therein any chattel, money, or valuable security, such .
building being within the curtilage of a dwelling house, and occupied there- within the

º
d
ºf

with, but
not being
part thereof
according
the provision
men-i.
tioned,
every
such offender,
being
convictedtothereof,
either herein-before
upon an indictment'.
the
for the same offence, or upon an indictment for burglary, house-breaking, or
stealing to the value of five pounds in a dwelling house, containing a separate
count for such offence, shall be liable, at the discretion of the court, to be
transported beyond the seas for life, or for any term not less than seven years,
or to be imprisoned for any term not exceeding four years, and, if a male, to
be once, twice, or thrice publicly or privately whipped (if the court shall so
think fit), in addition to such imprisonment.

XV. And be it enacted, That if any person shall break and enter any shop, Breaking

ware
house, or
counting
house, and
stealconvicted
therein any
chattel,
or to
valua.
...".
ble security,
every
such offender,
being
thereof,
shallmoney,
be liable
any :
ouse,
of the punishments which the court may award as herein-before last men
tioned.

XVI. And be it enacted, That if any person shall steal, to the value often stealing
shillings, any goods or article of silk, woollen, linen, or cotton, or of any one #:.
or more of those materials mixed with each other, or mixed with any other manufac.
material, whilst laid, placed, or exposed, during any stage, process, or pro-"
gress of manufacture, in any building, field, or other place, every such offend
er, being convicted thereof, shall beliable to any of the punishments which
the court may award as herein-before last mentioned.

t

xliv
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XVII. And be it enacted, That if any person shall steal any goods of
j." merchandize in any vessel, barge or boat of any description whatsoever, in -.

Plundering

any port of entry or discharge, or upon any navigable river or canal, or in any
creek belonging to or communicating with any such port, river, or canal, or
shall steal any goods or merchandize from any dock, wharf, or quay adjacent
to any such port, river, canal, or creek, every such offender, being convicted
thereof, shall be liable to any of the punishments which the court may award

-.
.
2
..

as herein-before last mentioned.

. .

-

XVIII. And be it enacted, That if any person shall plunder or steal any . .”

:::::: part of any ship or vessel which shall be in distress, or wrecked, stranded, or .
cast on shore, or any goods, merchandize, or articles of any kind belonging to such ship or vessel, every such offender, being convicted thereof, shall suf.
fer death as a felon : provided always, that when articles of small value shall ...
be stranded or cast on shore, and shall be stolen without circumstances of

stealing

cruelty, outrage, ºr violence, it shall be lawful to prosecute and punish the of .

tranáč

fender as for simple larceny; and in either case the offender may be indicted

articles
Unlawful

XIX. And be it enacted, That if any goods, merchandize, or articles of .

tºº any kind, belonging to any ship or vessel in distress, or wrecked, stranded, or
wrecked

cast on shore as aforesaid, shall by virtue of a search warrant, to be granted as

Fºr herein-aſter mentioned, be found in the possession of any person, or on the .
fine.

premises of any person with his knowledge, and such person, being carried
before a justice of the peace, shall not satisfy the justice that he came lawful
ly by the same, then the same shall, by order of the justice, be forthwith de
livered over to or for the use of the rightful owner thereof; and the offender,
on conviction of such offence before the justice, shall forfeit and pay, over
and above the value of the goods, merchandize, or articles, such sum of
money, not exceeding twenty pounds, as to the justice shall seem meet.

Shipwreck-

XX. And be it enacted, That if any person shall offer or expose for sale

:::::. any goods, merchandize, or articles whatsoever, which shall have been un
sale may
be seized

lawfully taken, or reasonably suspected so to have been, from any ship or
vessel in distress, or wrecked, stranded, or cast on shore as aforesaid, in

every such case any person to whom the same shall be offered for sale, or
any officer of the customs or excise, or peace officer, may lawfully seize the
same, and shall with all convenient speed carry the same, or give notice of
such seizure, to some justice of the peace; and if the person who shall have
offered or exposed the same for sale, being duly summoned by such justice,
shall not appear and satisfy the justice that he came lawfully by such goods,
merchandize, or articles, then the same shall, by order of the justice, be
forthwith delivered over to or for the use of the rightful owner thereof, upon

payment of a reasonable reward (to be ascertained by the justice) to the per
son who seized the same ; and the offender, on conviction of such offence by
the justice, shall forfeit and pay over and above the value of the goods, mer
chandize, or articles, such sum of money, not exceeding twenty pounds, as
to the justice shall seem meet.
Stealing

...

.

and tried in the county in which the offence shall have been committed, or in ºw:..
any county next adjoining.
.

XXI. And be it enacted, That if any person shall steal, or shall for any
fraudulent purpose take ſrom its place of deposit for the time being, or from

ºf court of ciously
any person
having the lawful custody thereof, or shall unlawfully and mali
obliterate, injure, or destroy, any record, writ, return, panel, process,

Justice.

interrogatory, deposition, affidavit, rule, order, or warrant of attorney, or any
original document whatsoever of or beloning to any court of record, or re
lating to any matter civil or criminal, begun, depending, or terminated in
any such court, or any bill, answer, interrogatory, deposition, affidavit, order,
or decree, or any original document whatsoever of or belonging to any court

:
: §f equity, or relating to any cause or matter begun, depending, or terminated
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in any such court, every such offender shall be guilty of a misdemeanor, and,
being convicted thereof, shall be liable, at the discretion of the court, to be
transported beyond the seas for the term of seven years, or to suffer such
other punishment by fine or imprisonment, or by both, as the court shall
award; and it shall not in any indictment for such offence be necessary to
allege that the article, in respect of which the offence is committed, is the
property of any person, or that the same is of any value.

XXII. And be it enacted, That if any person shall, either during the life sºns

...

of the testator or testatrix, or after his or her death, steal, or for any fraudu- ""
•lent purpose destroy or conceal, any will, codicil, or other testamentary in
strument, whether the same shall relate to real or personal estate, or to both,
... - every such offender shall be guilty of a misdemeanor, and, being convicted
thereof, shall be liable to any of the punishments which the court may award,

*... as herein-before last mentioned; and it shall not in any indictment for such
...

offence be necessary to allege that such will, codicil, or other instrument, is the
person, or that the same is of any value.

º: property of any

XXIII. And be it enacted,That if any person shall steal any paper or parch- Sºling
... ment, written or printed, or partly written and partly printed, being evidence of Kºi.

... the title or of any part of the title to any real estate, every such offender real estate.
, shall be deemed guilty of a misdemeanor, and, being convicted thereof, shall
be liable to any of the punishments which the court may award, as herein
before last mentioned; and in any indictment for such offence it shall be
... sufficient to allege the thing stolen to be evidence of the title, or of part of the
title, of the person or of some one of the persons having a present interest,
whether legal or equitable, in the real estate to which the same relates, and
to mention such real estate, or some part thereof; and it shall not be necessa
ry to allege the thing stolen to be of any value.
XXIV. Provided always, and be it enacted, That nothing in this act con- The pro
tained relating to either of the misdemeanors aforesaid, nor any proceedings, to wills and
conviction, or judgment to be had or taken thereupon, shall prevent, lessen, or . not
-

-

-

-

-

-

visions as

impeach any remedy at law or in equity which any party aggrieved by any such º,
offence might or would have had if this act had not been passed ; but never- which the
theless the conviction of any such offender shall not be received in evidence ...

in any action at law or suit in equity against him; and no person shall be fºº"
liable to be convicted of either of the misdemeanors aforesaid, by any evidence

whatever, in respect of any act done by him, if he shall at any time previously
to his being indicted for such offence have disclosed such act, on oath, in con

sequence of any compulsory process of any court of law or in equity in any
action, suit, or proceeding which shall have been bona fide instituted by any
party aggrieved, or if he shall have disclosed the same in examination or depo
sition before any commissioners of bankrupt.

XXV. And be it enacted, That if any person shall steal any horse, mare, Stealing
gelding, colt or filly, or any bull, cow, ox, heifer or calf, or any ram, ewe, *:::::.
sheep or lamb, or shall wilfully kill any of such cattle, with intent to steal the hºº.
carcass or skin or any part of the cattle so killed, every such offender shall
be guilty of felony, and, being convicted thereof, shall suffer death as a felon.

XXVI. And be it enacted, That if any person shall unlawfully and wilfully Unlawfully
course, hunt, snare, or carry away, or kill or wound, or attempt to kill or i.e.

wound, any deer kept or being in the inclosed part of any forest, chase, or deer in any
purlieu, or in any inclosed land wherein deer shall be usually kept, every ...
such offender shall be guilty of felony, and, being convicted thereof, shall be ºg."
liable to be punished in the same manner as in the case of simple larceny; felony.

and if any person shall unlawfully and wilfully course, hunt, snare, or carry

ºxlvi

t

In uninclos
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chase, &c.
punishable
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Deer steal
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closed
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Second of
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away, or kill or wound, or attempt to kill or wound, any deer kept or being in
the uninclosed part of any forest, chase, or purlieu, he shall for every such of.
fence, on conviction thereof before a justice of the peace, forfeit and pay such
sum, not exceeding fifty pounds, as to the justice shall seem meet; and if any
person, who shall have been previously convicted of any offence relating to
deer for which a pecuniary penalty is by this act imposed, shall offend a sec
ond time, by committing any of the offences herein-before last enumerated, such
second offence, whether it be of the same description as the first offence or
not, shall be deemed felony, and such offender, being convicted thereof, shall
be liable to be punished in the same manner as in the case of simple larceny.

ſor it.

XXVII. And be it enacted, That if any deer, or the head, skin, or other
part thereof, or any snare or engine for the taking of deer, shall by virtue of a
search warrant, to be granted as herein-aſter mentioned, be found in the pos
session of any person or on the premises of any person with his knowledge,
and such person, being carried before a justice of the peace, shall not satisfy
the justice that he came lawfully by such deer, or the head, skin, or other part
thereof, or had a lawful occasion for such snare or engine, and did not keep
the same for any unlawful purpose, he shall on conviction by the justice, for

In case

feit and pay any sum not exceeding twenty pounds; and if any such person

ſence as to

deer, felony.
Persons
found in

possession
of venison,
&c. not sa

tisſactorily
accounting

shall not under the provisions aforesaid be liable to conviction, then, for the
ed, how jus discovery of the party who actually killed or stole such deer, it shall be lawſul
tice ina
for the justice, at his discretion, as the evidence given and the circumstances
proceed.
of the case shall require, to summon before him every person through whose
hands such deer, or the head, skin, or other part thereof, shall appear to have
they cannot

be convict

passed; and if the person from whom the same shall have been first received,
or who shall have had possession thereof, shall not satisfy the justice that he
came lawfully by the same, he shall on conviction by the justice, be liable to
the payment of such sum of money as is herein-before last mentioned.
Setting en

gines for

taking deer.

XXVIII. And be it enacted, That if any person shall unlawfully and wil
fully set or use any snare or engine whatsoever for the purpose of taking or
killing deer, in any part of any forest, chase, or purlieu, whether such part be
inclosed or not, or in any fence or bank dividing the same from any land ad
joining, or in any inclosed land where deer shall be usually kept, or shall un
lawfully and wilfully destroy any part of the fence of any land where any deer
shall be then kept, every such offender, being convicted thereof before a jus
tice of the peace, shall forfeit and pay such sum of money, not exceeding
twenty pounds, as to the justice shall seem meet.

Guns may
be seized.

XXIX. And be it enacted, That if any person shall enter into any forest,
chase, or purlieu, whether inclosed or not, or into any inclosed land where
deer shall be usually kept, with intent unlawfully to hunt, course, wound, kill;
snare, or carry away any deer, it shall be lawful for every person entrusted
with the care of such deer, and for any of his assistants, whether in his pre
sence or not, to demand from every such offender any gun, fire-arms, snare or
engine in his possession, and any dog there brought for hunting, coursing, or
killing deer, and in case such offender shall not immediately deliver up the

same, to seize and take the same from him in any of those respective places,
or, upon pursuit made, in any other place to which he may have escaped there
from, for the use of the owner of the deer: and if any'such offender shall
Wounding
keepers,
felony.

un

lawfully beat or wound any person entrusted with the care of the deer, or and
of his assistants, in the execution of any of the powers given by this act, every
such offender shall be guilty of felony, and, being convicted thereof, shall be
liable to be punished in the same manner as in the case of simple larceny.

Killing, &c.
hares or
conies in
a war

XXX. And be it enacted, That if any person shall unlawfully and wilfully
in the night-time take or kill any hare or coney in any warren or ground, law
fully used for the breeding or keeping of hares or conies, whether the same be
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inclosed or not, every such offender shall be guilty of a misdemeanor, and, be-ren in night
ing convicted thereof, shall be punished accordingly; and if any person shall”
unlawfully and wilfully in the day-time take or kill any hare or coney in any The like is
such warren or ground, or shall at any time set or use therein any snare or day time.

engine for the taking of hares or conies, every such offender, being convicted
thereof
before afive
justice
of theaspeace,
forfeit
andseem
pay such
of money,
, ,
not exceeding
pounds,
to the shall
justice
shall
meet:sum
Provided
al- Proviso.
ways, that nothing herein contained shall affect any person taking or killing in
the day-time any conies on any sea bank or river bank in the county of Lin
coln, so far as the tide shall extend, or within one furlong of such bank.

XXXI. And be it enacted, That if any person shall steal any dog, or shall ...;
steal any beast or bird ordinarily kept in a state of confinement, not being the .
subject of larceny at common law, every such offender, being convicted there- birds ordi
of before a justice of the peace, shall for the first offence forfeit and pay, over ...”
and above the value of the dog, beast, or bird, such sum of money not ex-ment.
ceeding twenty pounds, as to the justice shall seem meet ; and if any person
so convicted shall afterwards be guilty of any of the said offences, and shall be
convicted thereof in like manner, every such ołender shall be committed to
the common gaol or house of correction, there to be kept to hard labor for
such term, not exceeding twelve calendar months, as the convicting justice
shall think fit; and if such subsequent conviction shall take place before two
justices, they may further order the offender, if a male, to be once or twice
publicly or privately whipped, after the expiration of four days from the time
of such conviction.

XXXII. And be it enacted, That if any dog or any such beast, or the skin solenses,
thereof, or any such bird, or any of the plumage thereof, shall be found in the &c. maybe

possession or on the premises of any person by virtue of a search warrant, to ..."
be granted as herein-after mentioned, the justice by whom such warrant was
granted may restore the same respectively to the owner thereof; and the per
son in whose possession or on whose premises the same shall be so found Persons in

(such person knowing that the dog, beast, or bird has been stolen, or that the jº"
skin is the skin of a stolen dog or beast, or that the plumage is the plumage of penalties,
a stolen
bird) shall,
on conviction
justicesubsequent
of the peace,
be liable
for stealing
ºº for
the
first offence
to such
forfeiture, before
and fora every
offence
to such
punishment, as persons convicted of stealing any dog, beast, or bird are here
in-before made liable to.”

XXXIII. And be it enacted, That if any person shall unlawfully and wil- Pigeons.
fully kill, wound, or take any house dove or pigeon, under such circumstances
as shall not amount to larceny at common law, every such offender, being
convicted thereof before a justice of the peace, shall forfeit and pay, over and
above the value of the bird, any sum not exceeding two pounds.
XXXIV. And be it enacted, That if any person shall unlawfully and wil- Unlawfully
fully take or destroy any fish in any water which shall run through or be in fishing.
any land adjoining or belonging to the dwelling-house of any person being the
owner of such water, or having a right of fishery therein, every such offender
shall be guilty of a misdemeanor, and, being convicted thereof, shall be pun
ished accordingly; and if any person shall unlawfully and wilfully take or
destroy, or attempt to take or destroy, any fish in any water not being such as

aforesaid, but which shall be private property, or in which there shall be any private
private right of fishery, every such offender, being convicted thereof before a fisheries.
justice of the peace, shall forfeit and pay, over and above the value of the fish
taken or destroyed (if any), such sum of money, not exceeding five pounds,
as to the justice shall seem meet : Provided always, that nothing herein-be
fore contained shall extend to any person angling in the day-time; but if any Anglers,

person shall by angling in the day-time unlawfully and wilfully take or destroy,
Wol. III.

93
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or attempt to take or destroy, any fish in any such water as first mentioned, he
shall, on conviction before a justice of the peace, forfeit and pay any sum not
exceeding five pounds; and if in any such water as last mentioned, he shall,
on the like conviction, forfeit and pay any sum not exceeding two pounds, as
to the justice shall seem meet; and if the boundary of any parish, township, or
will shall happen to be in or by the side of any such water as is herein-before
mentioned, it shall be sufficient to prove that the offence was committed either
in the parish, township, or vill named in the indictment or information, or in

any parish, township, or vill adjoining thereto.

**

XXXV. And be it enacted, That if any person shall at any time be found
fishing against the provisions of this act, it shall be lawful for the owner of the
º *** ground,
water,
or fishery
offender
found, his
or
any person
authorized
by where
him, tosuch
demand
fromshall
suchbeoffender
any servants,
rods, lines,

fishing
edi.

hooks, nets, or other implements for taking or destroying fish, which shall then
be in his possession, and in case such offender shall not immediately deliver
up the same, to seize and take the same from him for the use of such owner:
Provided always, that any person angling in the day-time against the provis
ions of this act, from whom any implements used by anglers shall be taken,

or by whom the same shall be delivered up as aforesaid, shall by the taking
or delivering thereof be exempted from the payment of any damages or penal
ty for such angling.

º,
§.
roQCi-

Dredgi
redgin

XXXVI. And be it enacted, That if any person shall steal any oysters or

oyster
brood from
any oyster bed,
laying,
property
any
other person,
and sufficiently
marked
out or
or fishery,
known being
as such,theevery
such of
offen
der shall be deemed guilty of larceny, and, being convicted thereof, shall be
punished accordingly; and if any person shall unlawfully and wilfully use any

...
dredge, or any net, instrument, or engine whatsoever, within the limits of any
y-

such oyster fishery, for the purpose of taking oysters or oyster brood, although
none shall be actually taken, or shall, with any net, instrument, or engine, drag
upon the ground or soil of any such fishery, every such person shall be
deemed guilty of a misdemeanor, and, being convicted thereof, shall be
punished by fine or imprisonment, or both, as the court shall award; such
fine not to exceed twenty pounds, and such imprisonment not to exceed three
calendar months; and it shall be sufficient in any indictment or information to
describe, either by name or otherwise, the bed, laying, or fishery in which any
of the said offences shall have been committed, without stating the same to be

**

in any particular parish, township, or vill: Provided always, that nothing here
in contained shall prevent any person from catching or fishing for any floating

fish within the limits of any oyster fishery with any net, instrument, or engine
adapted for taking floating fish only.
Stealing

jºines.

Stealing or

jºins

XXXVII. And be it enacted, That if any person shall steal, or sever with
intent to steal, the ore of any metal, or any lapis calaminaris, manganese or
mundick, or any wad, black cawke, or black lead, or any coal or cannel coal,
from any mine, bed, or vein thereof respectively, every such offen ler shall be
guilty of felony, and, being convicted thereof, shall be liable to be punished in
the same manner as in the case of simple larceny.
-

XXXVIII. And be it

-

enacted, That if any person shall steal, or shall cut,

shrubs, &c. break, root up, or otherwise destroy or damage with intent to steal, the whole

in parks,

tº

or any part of any tree, sapling, or shrub, or any underwood, respectively
growing in any park, pleasure ground, garden, orchard, or avenue, or in any
ground adjoining or belonging to any dwelling house, every such offender (in

case the value of the article or articles stolen, or the amount of the injury

done, shall exceed the sum of one pound) shall be guilty of felony, and, being
convicted thereof, shall be liable to be punished in the same manner as in the
case of simple larceny ; and if any person shall steal, or shall cut, break, root,
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up, or otherwise destroy or damage with intent to steal, the whole or any part of Growing
elsewhere,
if value ex
any tree, sapling, or shrub, or any underwood, respectively growing elsewhere ceed
5l.
than in any of the situations herein-before mentioned, every such offender (in
case the value of the article or articles stolen, or the amount of the injury done,
shall exceed the sum of five pounds) shall be guilty of felony, and, being
convicted thereof, shall be liable to be punished in the same manner as in the
case of simple larceny."

XXXIX. And be it enacted, That if any person shall steal, or shall cut,
break, root up, or otherwise destroy or damage with intent to steal, the whole
or any part of any tree, sapling, or shrub, or any underwood, wheresoever the
same may be respectively growing, the stealing of such article or articles, or
the injury done, being to the amount of a shilling at the least, every such of.
fender being convicted before a justice of the peace, shall for the first offence
forfeit and pay, over and above the value of the article or articles stolen, or
the amount of the injury done, such sum of money, not exceeding five pounds,
as to the justice shall seem meet; and if any person so convicted shall aſter

Whereso
ever grow

ing, and of
any value
above le.

wards be guilty of any of the said offences, and shall be convicted thereof in

like manner, every such offender shall for such second offence be committed
to the common gaol or house of correction, there to be kept to hard labor for
such term, not exceeding twelve calendar months, as the convicting justice
shall think fit; and if such second conviction shall take place before two jus

tices, they may further order the offender, if a male, to be once or twice pub
licly or privately whipped, after the expiration of four days from the time of
such conviction; and if any person so twice convicted shall afterwards commit
any of the said offences, such offender shall be deemed guilty of felony, and,
being convicted thereof, shall be liable to be punished in the same manner as
in the case of simple larceny.
XL. And be it enacted, That if any person shall steal, or shall cut, break,
or throw down with intent to steal, any part of any live or dead fence, or any
wooden post, pale, or rail set up or used as a fence, or any stile or gate, or
any part thereof respectively, every such offender, being convicted before a
justice of the peace, shall for the first offence forfeit and pay, over and above

Stealing,
&c. live or

dead fence,
stile, or

gate, &c.

the value of the article or articles so stolen, or the amount of the injury done,

such sum of money, not exceeding five pounds, as to the justice shall seem
meet; and if any person so convicted shall aſterwards be guilty of any of the
said offences, and shall be convicted thereof in like manner, every such offen

der shall be committed to the common gaol or house of correction, there to be
kept to hard labor for such term not exceeding twelve calender months as the
convicting justice shall think fit; and if such subsequent conviction shall take

place before two justices, they may further order the offender, if a male, to
be once or twice publicly or privately whipped, after the expiration of four
days from the time of such conviction.f
XLI. And be it enacted, that if the whole or any part of any tree, sapling,
or shrub, or any underwood, or any part of any live or dead fence, or any post,
pale, rail, stile, or gate, or any part thereof, being of the value of two shillings

Suspected
ersons in

possession
of wood,
C.

at the least, shall, by virtue of a search warrant, to be granted as herein-after
mentioned, be found in the possession of any person, or on the premises of
any person, with his knowledge, and such person, being carried before ajus
tice of the peace, shall not satisfy the justice that he came lawfully by the
same, he shall on conviction by the justice forfeit and pay over and above
the value of the article or articles so found, any sum not exceeding two
pounds.
XLII. And be it enacted, That if any person shall steal, or shall destroy
or damage with intent to steal, any plant, root, fruit, or vegetable production,
*See also 7 & 8 G. 4. c. 30. s. 19.

i See also 7 & 8 G. 4. c. 30. s. 23,

.
c. fruit or
vegetable
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production
growing

growing in any garden, orchard, nursery ground, hot-house, green-house, or

in

arden,
C.

conservatory, every such offender, being convicted thereof before a justice of
the peace, shall, at the discretion of the justice, either be committed to the
common gaol or house of correction, there to be imprisoned only, or to be
imprisoned and kept to hard labor, for any term not exceeding six calendar
months, or else shall forfeit and pay, over and above the value of the article
or articles so stolen, or the amount of the injury done, such sum of money,

not exceeding twenty pounds, as to the justice shall seem meet; and if any
person so convicted shall afterwards commit any of the said offences, such
offender shall be deemed guilty of felony, and, being convicted thereof, shall
be liable to be punished in the same manner as in the case of simple larceny.
Growing
in open or
inclosed

XLIII. And be it enacted, That if any person shall steal, or shall destroy,
or damage with intent to steal, any cultivated root or plant used for the food
of man or beast, or for medicine, or for distilling, or for dying, or for or in the
course of any manufacture, and growing in any land, open or inclosed, not
being a garden, orchard, or nursery ground, every such offender, being con
victed before a justice of the peace, shall, at the discretion of the justice,
either be committed to the common gaol or house of correction, there to be
imprisoned only, or to be imprisoned and kept to hard labor, for any term not
exceeding one calendar month, or else shall forfeit and pay, over and above
the value of the article or articles so stolen, or the amount of the injury done,
such sum of money, not exceeding twenty shillings, as to the justice shall
seem meet, and in default of payment thereof, together with the costs, (if
ordered,) shall be committed as aforesaid, for any term not exceeding one
calendar month, unless payment be sooner made; and if any person so con
victed shall afterwards be guilty of any of the said offences, and shall be con
victed thereof in like manner, every such offender shall be committed to the
common gaol or house of correction, there to be kept to hard labor for such
term, not exceeding six calendar months, as the convicting justice shall think
fit ; and if such subsequent conviction shall take place before two justices,
they may further order the offender, if a male, to be once or twice publicly or
privately whipped, after the expiration of four days from the time of such con
viction.

Stealing

glass, wood
work, or
metal fix

XLIV. And be it enacted, That if any person shall steal, or rip, cut, or
break with intent to steal, any glass or wood-work belonging to any building
whatsoever, or any lead, iron, copper, brass, or other metal, or any utensil or

tures or

ſences.

fixture, whether made of metal or other material, respectively fixed in or to
any building whatsoever, or any thing made of metal fixed in any land being
private property, or for a fence to any dwelling house, garden, or area, or in
any square, street, or other place dedicated to public use or ornament, every

such offender shall be guilty of felony, and, being convicted thereof, shall be
liable to be punished in the same manner as in the case of simple larceny;
and in case of any such thing fixed in any square, street, or other like place
it shall not be necessary to allege the same to be the property of any person.
Tenants

and lodgers
stealing fix
tures, &c.

XLV., And, for the punishment of depredations committed by tenants and
lodgers, be it enacted, That if any person shall steal any chattel or fixture let
to be used by him or her in or with any house or lodging, whether the contract
shall have been entered into by him or her, or by her husband, or by any per
son on behalf of him or her, or her husband, every such offender shall be guilty
of felony,and, being convicted thereof, shall be liable to be punished in the same

manner as in the case of simple larceny; and in every such case of stealing
any chattel it shall be lawful to preſer an indictment in the common form as for
larceny, and in every such case of stealing any fixture to prefer an indictment

in the same form as if the offender were not a tenant or lodger, and in either
case to lay the property in the owner or person letting to hire,
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Clerks and

XLVI. And, for the punishment of depredations committed by clerks and
servants in cases not punishable capitally, be it enacted, That if any clerk or
servant shall steal any chattel, money, or valuable security belonging to or in
the possession or power of his master, every such offender, being convicted
thereof, shall be liable, at the discretion of the court, to be transported beyond
the seas for any term not exceeding fourteen years nor less than seven years,
or to be imprisoned for any term not exceeding three years, and, if a male, to
be once, twice, or thrice publicly or privately whipped (if the court shall so
think fit), in addition to such imprisonment.

servants

stealing
property of
their mas
ters.

Receivin

XLVII. And, for the punishment of embezzlements committed by clerks
and servants, be it declared and enacted, That if any clerk or servant, or any

person employed for the purpose or in the capacity of a clerk or servant, shall,
by virtue of such employment, receive or take into his possession any chattel,
money, or valuable security, for or in the name or on the account of his mas
ter, and shall fraudulently embezzle the same, or any part thereof, every such
offender shall be deemed to have feloniously stolen the same from his master,
although such chattel, money, or security was not received into the possession
of such master otherwise than by the actual possession of his clerk, servant,
or other person so employed; and every such offender, being convicted there
of, shall be liable, at the discretion of the court, to any of the punishments
which the court may award as herein-before last mentioned.
XLVIII. And, for preventing the difficulties that have been experienced in
the prosecution of the last-mentioned offenders, be it enacted, That it shall be

money, cº
on their
master's
account,
and embez

zling it.

Distinct
acts cf em
bezzlement

may be
lawſul to charge in the indictment and proceed against the offender for any charged
in
number of distinct acts of embezzlement not exceeding three, which may
dictment.
have been committed by him against the same master, within the space of six
calendar months from the first to the last of such acts; and in every such in
dictment, except where the offence shall relate to any chapel, it shall be suf
ficient to allege the embezzlement to be of money, without specifying any
At to alle
particular coin or valuable security; and such allegation, so far as regards gation
and
the description of the property, shall be sustained, if the offender shall be proof of
propert
proved to have embezzled any amount, although the particular species of embezzled,
coin or valuable security of which such amount was composed shall not be
proved ; or if he shall be proved to have embezzled any piece of coin or valu
able security, or any portion of the value thereof, although such piece of coin
or valuable security may have been delivered to him in order that some part
of the value thereof should be returned to the party delivering the same, and
such part shall have been returned accordingly.
same in

XLIX, And, for the punishment of embezzlements committed by agents en
trusted with property, be it enacted, That if any money, or security for the pay
ment of money, shall be entrusted to any banker, merchant, broker, attorney,
or other agent, with any direction in writing to apply such money, or any part
thereof, or the proceeds or any part of the proceeds of such security, for any
purpose specified in such direction, and he shall, in violation of good faith,
and contrary to the purpose so specified, in anywise convert to his own use
or benefit such money, security, or proceeds, or any part thereof respectively,
every such offender shall be guilty of a misdemeanor, and, being convicted
thereof, shall be liable, at the discretion of the court, to be transported be

Agents em.
bezzling mon
ney;

yond the seas for any term not exceeding fourteen years nor less than seven
years, or to suffer such other punishment by fine or imprisonment, or by both,
or goods or

as the court shall award; and if any chattel or valuable security, or any

valuable

power of attorney for the sale or transfer of any share or interest in any pub
lic stock or fund, whether of this kingdom, or of Great Britain or of Ireland,

security.

or of any foreign state, or in any fund of any body corporate, company, or
society, shall be entrusted to any banker, merchant, broker, attorney or other

agent, for safe custody, or for any special purpose, without any authority to

lii
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sell, negotiate, transfer, or pledge, and he shall, in violation of good faith and
contrary to the object or purpose for which such chattel, security, or power of
attorney shall have been entrusted to him, sell, negotiate, transfer, pledge, or
in any manner convert to his own use or benefit such chattel or security, or
the proceeds of the same, or any part thereof, or the share or interest in the

stock or fund to which such power of attorney shall relate, or any part there
of, every such offender shall be guilty of a misdemeanor, and, being convict
ed thereof, shall be liable, at the discretion of the court, to any of the punish
ments which the court may award, as herein-before last mentioned.
Not to aſ-

*...*

L. Provided always, and be it enacted, That nothing herein-before con

tained relating to agents shall affect any trustee in or under any instrument

mortgagees; whatever, or any mortgagee or any property, real or personal, in respect of
- any act done by such trustee or mortgagee in relation to the property com
prised in or affected by any such trust or mortgage; nor shall restrain any
nor bankers, banker, merchant, broker, attorney, or other agent, from receiving any money
*...* ºr which shall be or become actually due and payable upon or by virtue of any

“"“” valuable security, according to the tenor and effect thereof, in such manner as
he might have done if this act had not been passed; nor from selling, trans
ferring, or otherwise disposing of any securities or effects in his possession,
upon which he shall have any lien, claim, or demand entitling him by law so
to do, unless such sale, transfer, or other disposal shall extend to a

greater

number or part of such securities or effects than shall be requisite for satisfy
ing such lien, chaim, or demand.
Factors
-

LI. And be it enacted, That if any factor or agent entrusted, for the pur

Fºr pose of sale, with any goods or merchandize, or entrusted with any bill of
jor lading, warehouse keeper's or wharfinger's certificate, or warrant or order for
documents delivery of goods or merchandize, shall, for his own benefit and in violation

i."“” of good faith, deposit or pledge any such goods or merchandize, or any of
the said documents, as a security for any money or negotiable instrument bor
rowed or received by such factor or agent, at or before the time of making
such deposit or pledge, or intended to be thereaſter borrowed or received, eve
ry such offender shall be guilty of a misdemeanor, and, being convicted
thereof, shall be liable, at the discretion of the court, to be transported be
yond the seas for any term not exceeding fourteen years nor less than seven
years, or to suffer such other punishment by fine or imprisonment, or by both,
Not to ex- as the court shall award; but no such factor or agent shall be liable to any

** prosecution for depositing or pledging any such goods or merchandize, or any
the pledge

of the said documents, in case the same shall not be made a security for or

... .* subject to the payment of any greater sum of money than the amount which,
amount of at the time of such deposit or pledge, was justly due and owing to such factor
money ºw- exchange,
or agent from
his by
principal,
togetherofwith
amountand
of any
bill or bybills
of
drawn
or on account
suchthe
principal,
accepted
such
factor or agent.

ing to them.

Not to les-

LII. Provided always, and be it enacted, That nothing in this act contained,
had or taken thereupon,
against any banker, merchant, broker, factor, attorney, or other. agent as

tº, nor any proceeding, conviction, or judgment to be
now has.

aforesaid, shall prevent, lessen, or impeach any remedy at law or in equity
which any party aggrieved by any such offence might or would have had if

this act had not been passed; but nevertheless the conviction of any such of
fender shall not be received in evidence in any action at law or suit in equity
against him ; and no banker, merchant, broker, factor, attorney, or other agent
as aforesaid, shall be liable to be convicted by any evidence whatever as an
offender against this act, in respect of any act done by him, if he shall at any

time previously to his being indicted for such offence have disclosed such act,
on oath, in consequence of any compulsory process of any court of law or
equity in any action, suit, or proceeding which shall have been bona fide insti

liii
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tuted by any party aggrieved, or if he shall disclose the same in any exami
nation or deposition before any commissioners of bankrupt.
LIII. And whereas a failure of justice frequently arises ſrom the subtle dis
tinction between larceny and fraud; for remedy thereof be it enacted, That if
any person shall by any false pretence obtain from any other person any chat
tel, money, or valuable security, with intent to cheat or defraud any person of
the same, every such offender shall be guilty of a misdemeanor, and, being

Obtaining
money, &c.
by false pre
lcinces.

convicted thereof, shall be liable, at the discretion of the court, to be trans

ported beyond the seas for the term of seven years, or to suffer such other
punishment, by fine or imprisonment, or by both, as the court shall award:
Provided always, that if upon the trial of any person indicted for such misde
meanor it shall be proved that he obtained the property in question, in any
such manner as to amount in law to larceny, he shall not by reason thereof be
entitled to be acquitted of such misdemeanor; and no such indictment shall
be removable by certiorari; and no person tried for such misdemeanor shall
be liable to be afterwards prosecuted for larceny upon the same facts.
LIV. And, with regard to receivers of stolen property, be it enacted, That
if any person shall receive any chattel, money, valuable security, or other pro
perty whatsoever, the stealing or taking whereof shall amount to a felony, either
at common law, or by virtue of this act, such person knowing the same to
have been feloniously stolen or taken, every such receiver shall be guilty of
felony, and may be indicted and convicted either as an accessary after the
fact, or for a substantive felony, and in the latter case, whether the principal
felon shall or shall not have been previously convicted, or 'shall or shall not
be amenable to justice; and every such receiver, howsoever convicted, shall
be liable, at the discretion of the court, to be transported beyond the seas for
any term not exceeding fourteen years nor less than seven years, or to be
imprisoned for any term not exceeding three years, and, if a male, to be once,
twice, or thrice publicly or privately whipped (if the court shall so think fit,)
in addition to such imprisonment: Provided always, that no person, howso
ever tried for receiving as aforesaid, shall be liable to be prosecuted a second

Receivers
of stolen
property

may be tried
either as ac

cessaries
aſter the

fact, or for a
substantive

felony.

time for the same offence.
offence is
LW. And be it enacted, That if any person shall receive any chattel, If
a misde
money, valuable security, or other property whatsoever, the stealing, taking, meanor, re
may
obtaining, or converting whereof is made an indictable misdemeanor by this ceivers
be prosecut
act, such person knowing the same to have been unlawfully stolen, taken, ed for same.
obtained, or converted, every such receiver shall be guilty of a misdemeanor,
and unay be indicted and convicted thereof, whether the person guilty of the
principal misdemeanor shall or shall not have been previously convicted there
of, or shall or shall not be amenable to justice; and every such receiver shall,
on conviction, be liable, at the discretion of the court, to be transported be
yond the seas for the term of seven years, or to be imprisoned for any term
not exceeding two years, and, iſ a male, to be once, twice, or thrice publicly
or privately whipped (if the court shall so think fit,) in addition to such im

prisonment.

-

LVI. And be it enacted, That if any person shall receive any chattel,
money, valuable security, or other property whatsoever, knowing the same to
have been feloniously or unlawfully stolen, taken, obtained, or converted,
every such person, whether charged as an accessary after the fact to the felo
ny, or with a substantive felony, or with a misdemeanor only, may be dealt
with, indicted, tried, and punished in any county or place in which he shall
have or shall have had any such property in his possession, or in any county
or place in which the party guilty of the principal felony or misdemeanor
may by law be tried, in the same manner as such receiver may be dealt with,

Receivers

may be
tried where

principal is
triable, or
where the

property is
found in

their pos
session.

liv
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indicted, tried, and punished in the county or place where he actually received
such property.
Restitution
of stolen

property.

LVII. And, to encourage the prosecution of offenders, be it enacted,
That if any person, guilty of any such felony or misdemeanor as aforesaid,
in stealing, taking, obtaining, or converting, or in knowingly receiving any
chattel, money, valuable security, or other property whatsoever, shall be
indicted for any such offence, by or on the behalf of the owner of the property,
or his executor or administrator, and convicted thereof, in such case the pro

Exception.

perty shall be restored to the owner or his representative; and the court,
before whom any such person shall be so convicted, shall have power to
award from time to time writs of restitution for the said property, or to order
the restitution thereof in a summary manner: Provided always, that iſ it
shall appear before any award or order made that any valuable security shall
have been bona fide paid or discharged by some person or body corporate
liable to the payment thereof, or being a negotiable instrument shall have
been bona fide taken or received by transfer or delivery, by some person or
body corporate, for a just and valuable consideration, without any notice, or
without any reasonable cause to suspect that the same had by any felony or
misdemeanor been stolen, taken, obtained, or converted as aforesaid, in such
case the court shall not award or order the restitution of such security.

Taking a
rewa

without

bringing of
fender to
trial.

LVIII. And be it enacted, That every person who shall corruptly take any
money or reward, directly or indirectly, under pretence or upon account of
helping any person to any chattel, money, valuable security, or other property
whatsoever, which shall by any felony or misdemeanor have been stolen,
taken, obtained, or converted as aforesaid, shall (unless he cause the offend
er to be apprehended and brought to trial for the same) be guilty of felony,
and, being convicted thereof, shall be liable, at the discretion of the court, to
be transported beyond the seas for life, or for any term not less than seven

years, or to be imprisoned for any term not exceeding four years, and, if a
male, to be once, twice, or thrice publicly or privately whipped (if the court
shall so think fit) in addition to such imprisonment.
Advertising
reward for
return of
stolen
&c.
propertyn

LIX. And be it enacted, That if any person shall publicly advertise a
reward for the return of any property whatsoever which shall have been stolen
or lost, and shall in such advertisement use any words purporting that no
questions will be asked or shall make use of any words in any public adver
tisement purporting that no questions will be asked, or shall make use of any
words in any public advertisement purporting that a reward will be given or
paid for any property which shall have been stolen or lost, without seizing or
making any inquiry after the person producing such property, or shall pro
mise or offer in any such public advertisement to return to any pawnbroker

or other person who may have bought or advanced money by way of loan
upon any property stolen or lost, the money so paid or advanced, or any other
sum of money or reward for the return of such property, or if any person
shall print or publish any such advertisement, in any of the above cases every
such person shall forfeit the sum of fifty pounds for every such offence, to

any person who will sue for the same by action of debt, to be recovered with
full costs of suit.
Receivers,
where the

original of
fence is

punishable
in summary
conviction.

LX. And be it enacted, That where the stealing or taking of any property
whatsoever is by this act punishable on summary conviction, either for every
offence, or for the first and second offence only, or for the first offence only,

any person who shall receive any such property, knowing the same to be un
lawfully come by, shall, on conviction thereof before a justice of the peace, be
liable, for every first, second, or subsequent offence of receiving, to the same
forfeiture and punishment to which a person guilty of a first, second, or subse

quent offence of stealing or taking such property is by this act made liable.
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LXI. And be it enacted, That in case of every felony punishable under º:
this act, every principal in the second degree, and every accessary before the ond degree,
fact, shall be punishable with death or otherwise, in the same manner as the *::::::
principal in the first degree is by this act punishable; and every accessary ſº the

after the fact to any felony punishable under this act (except only a receiver fact.
of stolen property) shall on conviction be liable to be imprisoned for any Abetors in
term not exceeding two years; and every person, who shall aid, abet, counsel, *
or procure the commission of any unisdemeanor punishable under this act, ""
shall be Jiable to be indicted and punished as a principal offender.
•

LXII. And be it enacted, That if any person shall aid, abet, counsel, or Abºuor, in
procure the commission of any offence which is by this act punishable on offences
summary conviction, either for every time of its commission, or for the first **,
and second time only, or for the first time only, every such person shall, on conviction.
conviction before a justice of the peace, be liable, for every first, second, or
subsequent offence of aiding, abetting, counselling, or procuring, to the same
forfeiture and punishment to which a person guilty of a first, second, or subse
quent offence, as a principal offender, is by this act made liable.
LXIII. And, for the more effectual apprehension and discovery of all of º,"
fenders punishable under this act, be it enacted, That any person found com- ºng
mitting any offence punishable, either upon indictment or upon summary con- any ºnce
viction, by virtue of this act, except only the offence of angling in the day- ºna.
time, may be immediately apprehended without a warrant by any peace officer, ed'without a

or by the owner of the property on or with respect to which the offence shall ”
be committed, or by his servant or any person authorized by him, and forth
with taken before some neighboring justice of the peace, to be dealt with ac
cording to law; and if any credible witness shall prove, upon oath before a

justice of the peace, a reasonable cause to suspect that any person has in his
possession or on his premises any property whatsoever, on or with respect to
which any such offence shall have been committed, the justice may grant a
warrant to search for such property, as in the case of stolen goods; and any

Search war

person to whom any property shall be offered to be sold, pawned, or

F. offer

deliver-

ed, if he shall have reasonable cause to suspect that any such offence has in stolen

been committed on or with respect to such property, is hereby authorized, lºy
and, if in his power, is required to apprehend and forthwith to carry before a .
justice of the peace the party offering the same, together with such property,
to be dealt with according to law.
LXIV And be it enacted, That the prosecution for every offence punish-Limitation.
able on summary conviction under this act shall be commenced within three
calendar months after the commission of the offence, and not otherwise ; and

the evidence of the party aggrieved shall be admitted in proof of the offence,
and also the evidence of any inhabitant of the county, riding, or division in
which the offence shall have been committed, notwithstanding any penalty or
forfeiture incurred by the offence may be payable to the general rate of such
county, riding, or division.

Witnesses.

LXV. And, for the more effectual prosecution of all offences punishable on proceeding:
summary conviction under this act, be it enacted, That where any person against per

shall be charged, on the oath of a credible witness, before any justice of the . *
peace within any such offence, the justice may summon the person charged º.
to appear at the time and place to be named in such summons, and, if he

shall not appear accordingly, then (upon proof of the due service of the sum
mons upon such person, by delivering the same to him personally, or by leav

ing the same at his usual place of abode) the justice may either proceed to
hear and determine the case ex parte, or issue his warrant for apprehending

such person, and bringing him before himself or some other justice of the
peace,
or the justice before whom the charge shall be made may- (if he shall
Vol. III.
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so think fit,) without any previous summons (unless where otherwise special
ly directed,) issue such warrant, and the justice before whom the person
charged shall appear or be brought shall proceed to hear and determine the
Case.

...

of forfeitures

LXVI. And, with regard to the application of all forfeitures and penalties
-

-

-

-

ºniº... upon summary convictions under this act, be it enacted, That every sum of
ties on sum- money, which shall be forfeited for the value of any property stolen or taken,

...." or for the amount of any injury done, (such value or amount to be assessed in
*

each case by the convicting justice,) shall be paid to the party aggrieved, if
* known, except where such party shall have been examined in proof of the of.
fence, and in that case, or where the party aggrieved is unknown, such sum
shall be applied in the same manner as a penalty ; and every sum which shall
be imposed as a penalty by any justice of the peace, whether in addition to
such value or amount, or otherwise, shall be paid to some one of the over
seers of the poor, or to some other officer (as the justice may direct) of the
parish, township, or place in which the offence shall have been committed, to be
by such overseer or officer paid over to the use of the general rate of the coun
ty, riding, or division in which such parish, township, or place shall be situate,
Proviso.
whether the same shall or shall not contribute to such general rate: Provided
always, that where several persons shall join in the commission of the same
offence, and shall, upon conviction thereof, each be adjudged to forfeit a sum
equivalent to the value of the property or to the amount of the injury, in every
such case no further sum shall be paid to the party aggrieved than that which
shall be forfeited by one of such offenders only; and the corresponding sum or
sums forfeited by the other offender or offenders shall be applied in the same
manner as any penalty imposed by a justice of the peace is herein-before di
rected to be applied,
* *

Persºns not

LXVII. And be it enacted, That in every case of a summary conviction

fº...". under this act,

where the sum which shall be forfeited for the value of the pro

committed perty stolen or taken, or for the amount of the injury done, or which shall be
*::::. imposed as a penalty by the justice, shall not be paid, either immediately after
and kept to the conviction, or within such period as the justice shall, at the time of the

***** conviction, appoint, it shall be lawful for the convicting justice (unless where
otherwise specially directed) to commit the offender to the common gaol or
house of correction, there to be imprisoned only, or to be imprisoned and kept
to hard labor, according to the discretion of the justice for any term not ex
ceeding two calendar months, where the amount of the sum forfeited, or of
the penalty imposed, or of both, (as the case may be,) together with the costs,
shall not exceed five pounds; and for any term not exceeding four calendar
months, where the amount with costs shall not exceed ten pounds; and for
any term not exceeding six calendar months, in any other case; the com
mitment to be determinable in each of the cases aforesaid upon payment of
the amount and costs.

9tenderson
first convic-

LXVIII. Provided always, and be it enacted, That where any person shall
-

-

-

- -

-

tion ºniº be summarily convicted before a justice of the peace of any offence against
. "tal. this act, and it shall be a first conviction, it shall be lawful ſor the justice, if he
º: ; shall so think fit, to discharge the offender from his conviction, upon his making
jusjºe, on such satisfaction to the party aggrieved for damages and costs, or either of

... them, as shall be ascertained by the justice.

isfaction to
Party aggrieved.

-

-

LXIX. And be it enacted, That it shall be lawful for the king's majesty

Persons im- to extend his royal mercy to any person imprisoned by virtue of this act,

º:... although he shall be imprisoned for non-payment of money to some party other
§oned by the than the crown.
king.

5.

LXX. And be it enacted, That in case any person convicted of any offence

7 & 8 GEO. IV. Cap. 29.—(Larceny Act.)

lvii

punishable upon summary conviction by virtue of this act, shall have paid th: ::::::::
sum adjudged to be paid, together with costs, under such
or shall i.
shallconviction,
have suffered the

have received a remission thereof from the crown, or

imprisonment awarded for non-payment thereof, or the imprisonment adjudged
the

in the first instance, or shall have been discharged from his conviction in

manner aforesaid, in every such case he shall be released from all further or
other proceedings for the same cause.

LXXI. And
it enacted,
That
justice
beforethe
whom
any person
be
convicted
of anybeoffence
against
thistheact
may cause
conviction
to beshall
drawn

::.
before a

up in the following form of words, or in any other form of words to the same jº".
effect, as the case shall require ; videlicet,

in

day of

* Be it remembered, That on the

‘the year of our Lord
“the county of

...

at

in

, [or riding, division, liberty,

“city, &c., as the case may be], A. O. is convicted before me J. P., one
“of his majesty's justices of the peace for the said county [or riding, &c.], for
“that he the said A. O. did [specify the offence, and the time and place when
‘ and where the same was committed, as the case may be ; and on a second con

‘viction state the first conviction]; and I the said J. P. adjudge the said A.
* O. for his said offence to be imprisoned in the
[or to be
“imprisoned in the
‘ and there kept to hard labor] for the space of
“[or, I adjudge the said A. O. for his said offence to forfeit and pay
[here state the penalty actually imposed, or state the
“penalty, and also the value of the articles stolen, or the amount of the injury
‘done, as the case may be], and also to pay the sum of
“for costs, and in default of immediate payment of the said sums, to be im
&

4.

fººt

in the

e

and there kept to hard labor]

or to be imprisoned in the
* for the space of

unless the said sums shall be sooner

“paid ; [or, and I order that the said sums shall be paid by the said A. O.
day of
J; and I

* on or before the

[i. e. the penalty only]

* direct that the said sum of

"shall be paid to

aforesaid,

of

* in which the said offence was committed, to be by him applied according to
‘the directions of the statute in that case made and provided ; [or that the
* said sum of
[i. e. the penalty] shall be paid to, &c.
“[as before], and that the said sum of
[i. e. the value
* of the articles stolen, or the amount of the injury done] shall be paid to C. D.
“[the party aggrieved, unless he is unknown or has been examined in proof of
‘the offence, in which case state that fact, and dispose of the whole like the
“penalty, as before]; and I order that the said sum of
4.

for costs shall be paid to

[the complainant].

“Given under my hand and seal, the day and year first above mentioned,’
LXXII. And be it enacted, That in all cases where the sum

adjudged

to In cases of

be paid on any summary conviction shall exceed five pounds, or the imprison- :
ment adjudged shall exceed one calendar month, or the conviction shall take j.place before one justice only, any person, who shall think himself aggrieved tice, partieſ,
by any such conviction, may appeal to the next court of general or quarter ses- º:
sions, which shall be holden not less than twelve days after the day of such sions.

conviction, for the county, riding, or division wherein the cause of complaint
shall have arisen; provided that such person shall give to the complainant a
notice in writing of such appeal, and of the cause and matter thereof, within
three days after such conviction, and seven clear days at the least before such
sessions, and shall also either remain in custody, until the sessions, or enter

into a recognizance with two sufficient sureties before a justice of the peace,
conditioned personally to appear at the said session, and to try such appeal,
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and to abide the judgment of the court thereupon, and to pay such costs as
shall be by the court awarded; and upon such notice being given, and such
recognizance being entered into, the justice, before whom the same shall be
entered into, shall liberate such person iſ in custody; and the court at such
sessions shall hear and determine the matter of the appeal, and shall make
such order therein, with or without costs to either party, as to the court shall
seem meet ; and in case of the dismissal of the appeal, or the affirmance of the
conviction, shall order and adjudge the offender to be punished according to
the conviction, and to pay such costs as shall be awarded, and shall, if neces

sary, issue process for enforcing such judgment.

*...*

-

LXXIII. And be it enacted, That no such conviction or adjudication made
on appeal therefrom shall be quashed for want of form, or be removed by cer
tiorari or otherwise into any of his majesty's superior courts of record; and
no warrant of commitment shall be held void by reason of any defect therein,

provided it be therein alleged that the party has been convicted, and there be
a good and valid conviction to sustain the same.

Cºnvictions

-

-

LXXIV. And be it enacted, That every justice of the peace, before whom

..",

any person shall be convicted of any offence against this act, shall transmit the

court of
***

conviction to the next court of general or quarter sessions which shall be hol
den for the county or place wherein the offence shall have been committed,

and kept as there to be kept by the proper officer among the records of the court; and up--.
records.

on any indictment or information against any person for a subsequent offence,
a copy of such conviction, certified by the proper officer of the court, or proved :
A certified to be a true copy, shall be sufficient evidence to prove a conviction for the

...”

former offence, and the conviction shall be presumed to have been unappealed.
against, until the contrary be shown.

Rulc as to

...

LXXV. And, for the protection of persons acting in the execution of this

against per- act, be it enacted, That all actions and prosecutions to be commenced against
.*.*
any
person for anything done in pursuance of this act shall be laid and tried
under
this
.
act,
in the county where the fact was committed, and shall be commenced within
Notice of six calendar months after the fact committed, and not otherwise; and notice
action,
in writing of such action, and of the cause thereof, shall be given to the de
-

- - -

-

fendant one calendar month at least before the commencement of the action;

and in any such action the defendant may plead the general issue, and give

this act and the special matter in evidence at any trial to be had thereupon ;
and no plaintiff shall recover in any such action if tender of sufficient amends
Pleadings. shall have been made before such action brought, or if a sufficient sum of mo:

ney shall have been paid into court after such action brought, by or on behalf
of the defendant; and if a verdict shall pass for the defendant, or the plaintiff
shall become nonsuit, or discontinue any such action after issue joined, or if,

upon demurrer or otherwise, judgment shall be given against the plaintiff, the
defendant shall recover his full costs as between attorney and client, and have
the like remedy for the same as any defendant hath by law in other cases;
and though a verdict shall be given for the plaintiff in any such action, such

plaintiff shall not have costs against the defendant, unless the judge before
whom the trial shall be, shall certify his approbation of the action, and of the
verdict obtained thereupon.
Act not to

§.”

or

.LXXVI. Provided always, and be it enacted, That nothing in this act con

iº. tained shall extend to Scotland or Ireland, except as follows; (that is to say,)
cºp in two that
if any
person,
havingorstolen
money,
Yaluable
security,
otheror otherwise feloniously taken any chattel,
Cases.

property whatsoever, in any one part of the
United Kingdom, shall afterwards have the same property in his possession in
any other part of the United Kingdom, he may be dealt with, indicted, tried,

and punished for larceny or theft in that part of the United Kingdom where he
shall so have such Property, in the same manner as if he had actually stolen

•*
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or taken it in that part; and if any person in any one part of the United King
dom shall receive, or have any chattel, money, valuable security, or other
property whatsoever, which shall have been stolen or otherwise feloniously
taken in any other part of the United Kingdom, such person knowing the said
property jo have been stolen or otherwise feloniously taken, he may be dealt
with, indicted, tried, and punished for such offence in that part of the United
Kingdom where he shall so receive or have the said property, in the same
manner as if it had been originally stolen or taken in that part.
LXXVII. And be it enacted, That where any felony or misdemeanor pun- To extend
ishable under this act, shall be committed within the jurisdiction of the admi- to offences

ralty of England, the same shall be dealt with, inquired of, tried, and deter- ...".
. . mined
in the same manner as any other felony or misdemeanor committed jurisdiction.
admiralty
within that jurisdiction.

-

lx

MALICIOUS INJURIES,
SEWENTH AND EIGHTH GEO. IV. CAP. XXX. .
AN ACT FOR CONSOLIDATING AND AMENDING THE LAWS IN ENGLAND RELA"
TIVE TO MALICIOUS INJUri Es TO PROPERTY.

[Passed 21st June, 1827.]
[The clauses of this act are given verbatim from the public act, printed by the
king's printers; but the side epitome has been made more conformable to the
text.]

WHEREAS various statutes now in force in that part of the United King
dom called England, relative to malicious injuries to property, are by an act
of the present session of parliament repealed from and after the last day of
June, in the present year, except as to offences committed before or upon that
day; and it is expedient that the provisions contained in those statutes should
be amended and consolidated into this act, to take effect at the same time as

the said repealing act: Be it therefore enacted by the king's most excellent
majesty, by and with the advice and consent of the lords spiritual and tempo
Commence- ral, and commons, in this present parliament assembled, and by the authority

.**

of the same, That this act shall commence on the first day of July in the
present year.

setting fire

-

II. And be it enacted, That if any person shall unlawfully and maliciously

§: * set fire to any church or chapel, or to any chapel for the religious worship of
jor persons dissenting from the united church of England and Ireland, duly regis
other buil- tered or recorded, or shall unlawfully and maliciously set fire to any house,

†.

stable, coach-house, outhouse, warehouse, office, shop, mill, malthouse, hop

injure or

oast, barn, or granary, or to any building or erection used in carrying on any

*

trade or manufacture, or any branch thereof, whether the same or any of them
respectively shall then be in the possession of the offender, or in the posses
sion of any other person, with intent thereby to injure or defraud any person,
every such offender shall be guilty of felony, and, being convicted thereof,
shall suffer death as a felon.

Destroy:

:*:
of manu
facture.

III. And be it enacted, That if any person shall unlawfully and maliciously
cut, break, or destroy, or damage with intent to destroy or to render useless,
any goods or article of silk, woollen, linen, or cotton, or of any one or more of
those materials mixed with each other, or mixed with any other material, or
any framework-knitted piece, stocking, hose, or lace respectively, being in
the loom or frame, or on any machine or engine, or on the rack or tenters, or in
any stage, process, or progress of manufacture: or shall unlawfully and mali
ciously cut, break, or destroy, or damage, with intent to destroy, or to render
useless,any warp or shute of silk,woollen, linen, or cotton, or of any one or more

of those materials mixed with each other, or mixed with any other material, or
...
.ºldanymoveable,
loom, frame,
machine,
rack,
tackle, spinning,
or implement,
whether
fixed
ments.
or
prepared
for or engine,
employed
in carding,
throwing,
weaving,

Machines

-

:...

fulling, shearing, or otherwise manufucturing or preparing any such goods or

articles; or shall by force enter into any house, shop, building, or place, with

ing by
intent to commit any of the offences aforesaid, every such offender shall be
force, with guilty of felony, and, being convicted thereof, shall be liable, at the discretion
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of the court, to be transported beyond the seas for life, or for any term not intent to

less than seven years, or to be imprisoned for any term not exceeding four ...a.
years; and, if a male, to be once, twice, or thrice publicly or privately whip- ces.
ped (if the court shall so thing fit,) in addition to such imprisonment.

IV. And be it enacted, That if any person shall unlawfully and maliciously Damaging

...:
any threshing machine, or any machine or engine, whether fixed or moveable, ..."

cut, break, or destroy, or damage with intent to destroy, or to render useless,

prepared ſor or employed in any manufacture whatsoever (except the manu- engines.
facture of silk, woolen, linen, or cotton goods, or goods of any one or more of
those materials mixed with each other, or mixed with any other material, or
any framework-knitted piece, stocking, hose, or lace), every such offender
shall be guilty of felony, and, being convicted thereof, shall be liable, at the
discretion of the court, to be transported beyond the seas for the term ofseven
years, or to be imprisoned for any term not exceeding two years; and, if a
male, to be once, twice, or thrice publicly or privately whipped (if the court
shall so think fit), in addition to such imprisonment.
W. And-be it enacted, That if any person shall unlawfully and maliciously setting fire

set fire to any mine of coal or cannel coal, every such offender shall be guilty ...”
of felony, and, being convicted thereof, shall suffer death as a felon.

-

VI. And be it enacted, That if any person shall unlawfully and maliciously Destroying
cause any water to be conveyed into any mine, or into any subterraneous pas- ...;;
sage communicating therewith, with intent thereby to destroy or damage such .
mine,
or to and
hinder
or delay pull
the working
or shall, with
like intent,
ºsted,
unlawfully
maliciously
down, fillthereof,
up, or obstruct
any the
air-way,
water- there
with.
Con

way, drain, pit, level, or shaſt of or belonging to any mine, every such offender
shall be guilty of felony, and, being convicted thereof, shall be liable, at the
discretion of the court, to be transported beyond the seas for the term of seven
years, or to be imprisoned for any term not exceeding two years; and, if a
male, to be once, twice, or thrice publicly or privately whipped (if the court
shall so think fit), in addition to such imprisonment: Provided always, that Exception.
this provision shall not extend to any damage committed under ground by
any owner of any adjoining mine in working the same, or by any person duly
employed in such working.
VII. And be it enacted, That if any person shall unlawfully and maliciously Destroying

pull down or destroy, or damage with intent to destroy or to render useless, ...”
any steam engine, or other engine for sinking, draining, or working any mine, rection,

or any staith, building, or erection used in conducting the business of any mine, .
or any bridge, waggon-way, or trunk for conveying materials from any mine, ... ."
whether such engine, staith, building, erection, bridge, waggon-way, or trunk ºther

be completed, or in an unfinished state, every such offender shall be guilty of
felony, and, being convicted thereof, shall be liable to any of the punishments
which the court may award, as herein-before last mentioned.

hºw

VIII. And be it enacted, That if any persons, riotously and tumultuously Rioters de

assembled together to the disturbance of the public peace, shall unlawfully ...",
and with force demolish, pull down or destroy, or begin to demolish, pull down, j
or destroy, any church or chapel, or any chapel for the religious worship of !.
persons dissenting from the united church of England and Ireland, duly reg-jº
istered or recorded, or any house, stable, coach-house, out-house, warehouse, nery.

office, shop, mill, malthouse, hop-oast, barn, or granery, or any building or
erection used in carrying on any trade or manufacture, or any branch thereof,

or any machinery, whether fixed or moveable, prepared for or employed in
any manufacture, or in any branch thereof, or any steam engine or other en

gine for sinking, draining, or working any mine, or any staith, building, or
erection used in conducting the business of any mine, or any bridge, waggon
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way, or trunk for conveying materials from any mine, every such offender
shall be guilty of felony, and, being convicted thereof, shall suffer death as a
felon.

sº
traying a

IX. And be it enacted, That if any person shall unlawfully and malicious
ly set fire to, or in anywise destroy any ship or vessel, whether the same be

... complete or in an unfinished state, or shall unlawfully and maliciously set fire
;... to, cast away, or in anywise destroy any ship or vessel, with intent thereby to
terested
in prejudice
owner
or part
owner
such
ship or vessel,
or ofunderwrite
any goodsany
on
same.
board the any
same,
or any
person
thät of
hath
underwritten
or shall
policy of insurance upon such ship or vessel, or on the freight thereof, or up
on any goods on board the same, every such offender shall be guilty of felony,
and, being convicted thereof, shall suffer death as a felon.
otherwise

X. And be it enacted, That if any person shall unlawfully and maliciously

*** * damage, otherwise than by fire, any ship or vessel, whether complete or in an
unfinished state, with intent to destroy the same, or to render the same use

less, every such offender shall be guilty of felony, and, being convicted there
of, shall be liable, at the discretion of the court, to be transported beyond the
seas for the term of seven years, or to be imprisoned for any term not exceed
ing two years; and, if a male, to be once, twice, or thrice publicly or pri

vately whipped (if the court shall so think fit), in addition to such imprisonment.

Exhibiting

XI. And be it enacted, That if any person shall exhibit any false light or

º: signal, with intent to bring any ship or vessel into danger, or shall unlawfully
jº and maliciously do any thing tending to the immediate loss or destruction of
... : any ship or vessel in distress, or destroy any part of any ship or vessel which
"..." shall be in distress, or wrecked, stranded, or cast on shore, or any goods,
cargo, &c. merchandize, or articles of any kind belonging to such ship or vessel, or shall
Preventing by. force prevent or impede any person endeavoring to save his life from such

sº ship or vessel, (whether he shall be on board or shall have quitted the same)
flºwing every such offender shall be guilty of felony, and, being convicted thereof

his life.

y

shall suffer death as a felon.

Sutting or

XII. And be it enacted, That if any person shall unlawfully and malicious

..":, ly break down or cut down any sea bank or sea wall, or the bank or wall of
bank, &c.

any river, canal, or marsh, whereby any lands shall be overflowed or damaged,
danger of being so, or shall unlawfully and maliciously throw
down, level, or otherwise destroy any lock, sluice, floodgate, or other work on
any navigable river or canal, every such offender shall be guilty of felony, and,
being convicted thereof, shall be liable, at the discretion of the court, to be
transported beyond the seas for life, or for any term not less than seven years,

...'. *" or shall be in
canals.

or to be imprisoned for any term not exceeding four years; and, if a male, to

be once, twice, or thrice publicly or privately whipped (if the court shall so
Removing think fit,) in addition to such imprisonment; and if any person shall unlawful

... ly. and maliciously cut off, draw up, or remove any piles, chalk, or other mate

of sea bank,

-

-

&c., in rials fixed in the ground and used for securing any sea bank or sea wall or the
. º bank or wall of any river, canal, or marsh, or shall unlawfully and maliciously

... open or draw up any floodgate, or do any other injury or mischief to any nav
nal.

igable river or canal, with intent and so as thereby to obstruct or prevent the
carrying on, completing, or maintaining the navigation thereof, every such of
fender shall be guilty of felony, and, being convicted thereof, shall be liable, at
the discretion of the court, to be transported beyond the seas for the term of
seven years, or to be imprisoned for any term not exceeding two years; and,

if a male, to be once, twice, or thrice publicly or privately whipped (if the court
shall so think fit,) in addition to such imprisonment.

i.”
[...

XIII. And be it enacted, That if any person shall unlawfully and malicious
ly pull down or in anywise destroy any public bridge, or do any injury with
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intent and so as thereby to render such bridge or any part thereof dangerous
or impassable, every such offender shall be guilty of felony, and, being con
victed thereof, shall be liable at the discretion of the court, to be transported

beyond the seas for life, or for any term not less than seven years, or to be im
prisoned for any term not exceeding four years; and, if a male, to be once,
twice, or thrice publicly or privately whipped (if the court shall so think fit,)
in addition to such imprisonment. .
*

~

*

-

* *

* -

-

*

*

* *-

…

--

: *.

-

. . .. .
i , ,

.
-

XIV. And be it enacted, That if any person shall unlawfully and malicious-Turnpike
ly throw
down,
level,
or otherwise
in whole
in part, any
turnpike
gate,
or any
wall,
chain,
rail, post, destroy,
bar, or other
fenceorbelonging
to any
turn- ...".
j

pike gate, or set up or erected to prevent passengers passing by without pay
*ing any toll directed to be paid by any act or acts of parliament relating there
to, or any house, building, or weighing engine erected for the better col
lection, ascertainment, or security of any such toll, every such offender shall

be guilty of a misdemeanor, and, being convicted thereof, shall be punished
accordingly.
-

-

*

.

. .
**

*

..
**

.
*

**

a

*

**

- *

-

1

-

*-*

XV. And be it enacted, That if any person shall unlawfully and malicious-

.

***

º

ly break down or otherwise destroy the dam of any fishpond, or of any water gº;
which shall be private property, or in which there shall be any private right mill dam.
of fishery, with intent thereby to take or destroy any of the fish in such pond
or water, or so as thereby to cause the loss or destruction of any of the fish,
or shall, unlawfully and unaliciously put any lime or other noxious material in

any such pond or water, with intent thereby to destroy any of the fish therein,
or shall unlawfully and maliciously break down or otherwise destroy the dam
of any millpond, every such offender shall be guilty of a misdemeanor, and,
being convicted thereof, shall be liable at the discretion of the court, to be
transported beyond the seas for the term of seven years, or to be imprisoned
for any terta not exceeding two years; and, if a male, to be once, twice, or
thrice publicly or privately whipped (if the court shall so think fit), in addi
tion to such imprisonment.
-

*

* :

-

-

-

* *

-

***

-

-

-

*

*

*

*

. .

.

;

XVI. And be it enacted, That iſ any person shall unlawfully and mali-Klººg."

ciously kill, maim, or wound any cattle, évéry such offender shall be guilty of ..."
felony, and, being convicted thereof, shall be liable, at the discretion of the
court, to be transported beyond the seas for life, or for any term not less than
seven years, or to be imprisoned for any term not exceeding four years; and,
if a male, to be once, twice, or thrice publicly or privately whipped (if the
court shali so think fit,) in addition to such imprisonment.
. .
. .
.

XVII.setAnd
it enacted,
any person
shall unlawfully
and every
mali- setting
ciously
fire be
to any
stack of That
cºrn, ifgrain,
pulse, straw,
hay, or wood,
...fireof
such offender shall be guilty of felony, and, being convicted thereof, shall &c. or to
suffer death as a felon; and if any person shall unlawfully and maliciously fººt
set fire to any crop of corn, grain or pulse, whether standing or cut down, or heath, &c.
to any part of a wood, coppice, or plantation of trees, or to any heath, gorze,

-

ſurze, or fern, wheresoever the same may be growing, every such offender
shall be guilty of felony, and, being convicted thereof, shall be liable, at the
discretion of the court, to be transported beyond the seas for the term of sev
en years, or to be imprisoned for any term not exceeding two years; and, if

a male, to be once, twice, or thrice publicly whipped (if the court shall so
ºthink fit,) in addition to such imprisonment.
>, ,
-

* *

*

**

*

•ciously
XVIII.
be it enacted,
any person
shall on
unlawfully
cutAnd
or otherwise
destroyThat
any ifhopbinds
growing
poles in and
any maliplantation of hops, every such offender shall be guilty of felony, and, being con
victed thereof, shall be liable, at the discretion of the court, to be transported
beyond the seas for life, or for any term not less than seven years, or to be
imprisoned for any term not exceeding four years; and, if a male, to be once,
Vol. III.

-

Q5

*...":
pounds.
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twice, or thrice publicly or privately whipped (if the court shall so think fit,)
in addition to such imprisonment.
Destroying

XIX. And be it enacted, That if any person shall unlawfully and mali

.*** ciously cut, break, bark, root up, or otherwise destroy or damage the whole
shrubs, &c. or any part of any tree, sapling, or shrub, or any underwood, respectively grow

tºº...

ing in any park, pleasure ground, garden, orchard, or avenue, or in any ground
adjoining or belonging to any dwelling-house, every such offender (in case
the amount of the injury done shall exceed the sum of one pound) shall be
guilty of felony, and, being convicted thereof, shall be liable, at the discretion
of the court, to be transported beyond the seas for the term of seven years,
or to be imprisoned for any term not exceeding two years; and, if a male, to
be once, twice, or thrice publicly or privately whipped (if the court shall so
think fit), in addition to such imprisonment; and if any person shall unlaw
fully and maliciously cut, break, bark, root up, or otherwise destroy or dam
Growing age the whole or any part of any tree, sapling, or shrub, or any underwood,
º respectively growing elsewhere than in any of the situations herein-before
exceeds 5l. mentioned, every such offender (in case the amount of the injury done shall
exceed the sum of five pounds) shall be guilty of felony, and, being con
victed thereof, shall be liable to any of the punishments which the court may
award for the felony herein-before last mentioned.

...is

:shilling

XX. And be it enacted, That if any person shall unlawfully and malicious
ly cut, break, bark, root up, or otherwise destroy or damage the whole or any
part of any tree, sapling, or shrub, or any underwood, wheresoever the same
may be respectively growing, the injury done being to the amount of one

shilling at the least, every such offender being convicted before a justice of
the peace, shall for the first offence forfeit and pay, over and above the
amount of the injury done, such sum of money, not exceeding five pounds,
as to the justice shall seem meet; and if any person so convicted shall after
wards be guilty of any of the said offences, and shahl be convicted thereof in
like manner, every such offender shall for such second offence be committed
to the common gaol or house of correction there to be kept to hard labor for
such term, not exceeding twelve calendar months, as the convicting justice
shall think fit; and if such second conviction sha} take place before two jus
tices, they may further order the offender, if a male, to be once or twice pub

licly or privately whipped, aſter the expiration of four days from the time of
such conviction; and if any person so twice convicted sha}) afterwards com
mit any of the said offences, such offender shall be deemed guilty of felony,
and, being convicted thereof, shall be liable to any of the punishments which

the court may award for the felony herein-before last mentioned.

2.

XXI. And be it enacted, That if any person shall unlawfully and maki

:..."

ciously destroy, or damage with intent to destroy, any plant, root, fruit, or
production vegetable production, growing in any garden, orchard, nursery ground, hot

**** house, greenhouse, or conservatory, every such offender, being convicted
thereof before a justice of the peace, shall, at the discretion of the justice,

-

either be committed to the common gaol or house of correction, there to be
imprisoned only, or to be imprisoned and kept to hard labor, for any term not
exceeding six calendar months, or else, shall forfeit and pay, over and above

the amount of the injury done, such sum of money, not exceeding twenty
pounds, as to the justice shall seem meet; and if any person so convicted
shall afterwards commit any of the said offences, such offender shall be
deemed guilty of felony, and, being convicted thereof, shall be liable to any
9f the punishments which the court may award for the felony herein-before
last mentioned.
Damaging
XXII. And be it enacted, That if any person shall unlawfully and mali
tº ciously destroy, or damage with intent to destroy, any cultivated root or plant
a

t

-

-

-

-
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used for the food of man or beast, or for medicine, or for distilling, or for dy- ...”
ing, or for or in the course of any manufacture, and growing in any land, ture, grow
open or inclosed, not being a garden, orchard, or nursery ground, every such º:

offender, being convicted thereof before a justice of the peace, shall, at the ...”
discretion of the justice, either be committed to the common gaol or house of
correction, there to be imprisoned only, or to be imprisoned and kept to hard
labor, for any term not exceeding one calendar month, or else shall ſorfeit and
pay, over and above the amount of the injury done, such sum of money, not
exceeding twenty shillings, as to the justice shall seem meet; and in default
6f payment thereof, together with the costs, if ordered, shall be committed as
aforesaid for any term not exceeding one calendar month, unless payment be
sooner made; and if any person so convicted shall afterwards be guilty of
any of the said offences, and shall be convicted thereof in like manner, every
such offender shall be committed to the common gaol or house of correction,
there to be kept to hard labor for such term, not exceeding six calendar
months, as the convicting justice shall think fit; and if such subsequent con
viction shall take place before two justices, they may further order the of.
fender, if a male, to be once or twice publicly or privately whipped, after the
expiration of four days from the time of such conviction.
XXIII. And be it enacted, That if any person shall unlawfully and mali- Damaging,

ciously
break, throw
down,
or stile,
in anyorwise
of any
de- ºuis,
...,n
scriptioncut,
whatsoever,
or any
wall,
gate,destroy
or any any
part fence
thereof
respecor
tively, every such offender, being convicted before a justice of the peace, shall
for the first offence forfeit and pay, over and above the amount of the injury
done, such sum of money, not exceeding five pounds, as to the justice shall
seem
and if any
convictedthereof
shall afterwards
be guilty
any
of
themeet;
said offences,
and person
shall besoconvicted
in like manner,
everyofsuch

r

g”.
First of.
”
second
offence.

offender shall be committed to the common gaol or house of correction, there

to be kept to hard labor for such term, not exceeding twelve calendar months,
as the convicting justice shall think fit; and if such subsequent conviction
shall take place before two justices, they may further order the offender, if a
male, to be once or twice publicly or privately whipped, after the expiration of
four days from the time of such conviction.

XXIV. And be it enacted, That if any person shall wilfully, or maliciously damaging
commit any damage, injury, or spoil to or upon any real or personal property any 'ºhai

whatsoever, either of a public or private nature, for which no remedy or pun- ...”
ishment is hereinbefore provided, every such person, being convicted thereof
before a justice of the peace, shall forfeit and pay such sum of money as shall
appear to the justice to be a reasonable compensation for the damage, injury
or spoil so committed, not exceeding the sum of five pounds; which sum of
money shall, in the case of private property, be paid to the party aggrieved, ex
cept where such party shall have been examined in proof of the offence; and
in such case, or in the case of property of a public nature, or wherein any pub
lic right is concerned, the money shall be applied in such manner as every pe
nalty imposed by a justice of the peace under this act is herein-after directed
to be applied; and if such sum of money, together with costs (if ordered),
shall not be paid either immediately after the conviction, or within such period
as the justice shall at the time of the conviction appoint, the justice may com
mit the offender to the common gaol or house of correction, there to be im

prisoned only, or to be imprisoned and kept to hard labor, as the justice shall
think fit, for any term not exceeding two calendar months, unless such sum

and, costs be sooner paid : Provided always, that nothing herein contained Exception
shall extend to any case where the party trespassing acted under a fair and as tº res
reasonable supposition that he had a right to do the act complained of, nor to

tº,

any trespass, not being wilful and malicious, committed in hunting, fishing, or fishing, or
in
themanner
pursuit of
game, but
that every
trespass shall be punishable in the game.
..."
same
as before
the passing
of such
this act.
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XXV. And be it enacted, That every punishment and forfeiture by this act
imposed on any person maliciously committing any offence, whether the same
be punishable upon indictment or upon summary conviction, shall equally ap
ply and be enforced, whether the offence shall be committed from malice con
ceived against the owner of the property in respect of which it shall be com
mitted, or otherwise.

-

Principals
in the se
cond de

gree, and
accessaries

in felonies.

Abettors in
misdemea
In Orsº

XXVI. And be it enacted, That in the case of every felony punishable un
der this act, every principal in the second degree, and every accessary before
the fact, shall be punishable with death or otherwise, in the same manner as
the principal in the first degree is by this act punishable ; and every accessary
aſter the fact to any felony punishable under this act, shall, on conviction, be
liable to be imprisoned for any term not exceeding two years; and every per
son who shall aid, abet, counsel, or procure the commission of any misde
meanor punishable under this act, shall be liable to be indicted and punished
as a principal offender.
-

Court may,
for indicta

ble offences,
order hard
labor or

solitary con
finement.

XXVII., And be it enacted, That where any person shall Le convicted of
any indictable offence punishable under this not, for which imprisonment may
be awarded, it shall be lawful for the court to sentence the offender to be in

prisoned, or to be imprisoned and kept to hard labor, in the common gaol or
house of correction, and also to direct that the offender shall be kept in solitary
confinement for the whole or any portion or portions of such imprisonment, or
of such imprisonment with hard labor, as to the court in its discretion shali
Scen] In Cet.

Persons
found com

XXVIII. And, for the more effectual apprehension of all offenders against
this act, be it enacted, That any person found committing any offence against
against this this act, whether the same be punishable upon indictment or upon summary
act, may be conviction, may be immediately apprehended, without a warraut, by any peace
apprehend
ed without officer, or the owner of the property injured, or his servant, or any person au
a Warrant.
thorized by hiin, and forthwith taken before some neighboring justice of the
peace, to be dealt with according to law.

mitting oſ
fence

Limitation
as to surn

mary pro

XXIX. And be it enacted, That the prosecution for every offence punisha
ble on summary conviction under this act shall be commenced within three

ceedings.

calendar months after the commission of the offence, and not otherwise ; and

Evidence

the evidence of the party aggrieved shall be admitted in proof of the offence,
and also the evidence of any inhabitant of the county, riding, or division in
which the offence shall have been committed, notwithstanding any forfeiture or

admissible.

penalty incurred by the offence may be payable to the general rate of such
county, riding, or division.
º

Mode of

compelling
appearance

of persons
charged
with offen

ces, punish
able sum

marily

XXX. And, for the more effectual prosecution of all offences punishable on
summary conviction under this act, be it enacted, That where any person shall
be charged on the oath of a credible witness before any justice of the peace
with any such offence, the justice may summon the person charged to appear
at a time and place to be named in such summons; and if he shall not appear

accordingly, then (upon proof of the due service of the summons upon such
person, by delivering the same to him personally, or by leaving the same at
his usual place of abode,) the justice may either proceed to hear and deter

mine the case er parte, or issue his warrant for apprehending such person and
bringing him before himself or some other justice of the peace; or the justice
before whom the charge shall be made (if he shall so think fit,) may without any
previous summons (unless where otherwise specially directed), issue such

warrant; and the justice, before whom the person charged shall appear or be
brought, shall proceed to hear and determine the case.
Abettors -.

XXXI. And be it enacted, That

where any offence is by this ac, punisha,
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ble on summary conviction, either for every time of its commission, or for the in offenſes
first
and second
time
or for
first timeofonly,
person
who
aid, abet,
counsel,
or only,
procure
thethe
commission
suchany
offence,
shall
on shall
con- º:

J -

viction before a justice of the peace, be liable, for every first, second, or sub
sequent offence of aiding, abetting, counselling, or procuring, to the same
forfeiture and punishment to which a person guilty of a first, second, or subse
quent offence as a principal offender is by this act made liable.
XXXII. And, with regard to the application of all forfeitures and penalties Application
upon summary convictions under this act, be it enacted, That every sum of of penalties:
money which shall be forfeited for the amount of any injury done (such amount
to be assessed in each case by the convicting justice) shall be paid to the par
ty aggrieved, if known, except where such party shall have been examined in
proof of the offence, and in that case, or where the party aggrieved is un
known, such sum shall be applied in the same manner as a penalty; and every
sum which shall be imposed as a penalty by any justice of the peace, whether
in addition to such amount or otherwise, shall be paid to some one of the
overseers of the poor, or to some other officer (as the justice may direct) of
the parish, township, or place in which the offence shall have been committed,
to be by such overseer or officer paid over to the use of the general rate of
the county, riding, or division in which such parish, township, or place shall
be situate, whether the same shall or shall not contribute to such general Party ag
rate : Provided always, that where several persons shall join in the commission grieved',
of the same offence, and shall, upon conviction thereof, each be adjudged to º
forfeit a sum equivalent to the amount of the injury done, in every such case jointly, to
no
furtherbysum
be paid
to theonly;
party and
aggrieved
than that which
be he
paidpe
on
forfeited
one shall
of such
offenders
the corresponding
sum shall
or sums
...
forfeited by the other offender or offenders shall be applied in the same manner
as any penalty imposed by a justice of the peace is herein-before directed

to be applied.
XXXIII. And be it enacted, That in every case of a summary conviction nºde.
under this act, where the sum which shall be for ſeited for the amount of the may com.

injury done, or which shall be imposed as a penalty by the justice, shall not ". º:
be paid, either immediately after the conviction, or within such period as the ºn.
justice shall, at the time of the conviction, appoint, it shall be lawful for the alties.
convicting justice (unless where otherwise specially directed) to commit the
offender to the coininon gaol or house of correction, there to be imprisoned.
only, or to be imprisoned and kept to hard labor, according to the discretion scale of
of the justice, for any term not exceeding two calendar months, where the imprison
amount of the sum forfeited, or of the penalty imposed, or of both (as the "*"
case may be,) together with the costs, shall not exceed five pounds; and for
any term not exceeding four calendar months, where the amount, with costs,
shall not exceed ten pounds; and for any term not exceeding six calendar
months in any other case; the commitment to be determinable in each of the

cases aforesaid upon payment of the amount and costs.
XXXIV. Provided always, and be it enacted, That where any person shall pany eon.
be summarily convicted before a justice of the peace of any offence against victed may
this act, and it shall be a first conviction, it shall be lawful for the justice, if lººr
he shall so think fit, to discharge the offender from his conviction, upon his tain cases.

making such satisfaction to the party aggrieved, for damages and costs, or

either of them, as shall be ascertained by the justice.
XXXV. And be it enacted, That it shall be lawful for the king's majesty to King.
extend his royal mercy to any person imprisoned by virtue of this act, although Pardon.
he shall be imprisoned for non-payment of money to some party other than
the crown.

-
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*
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XXXVI. And be it enacted, That in case any person convicted of any of.
ſence punishable upon summary conviction by virtue of this act, shall have
paid the sum adjudged to be paid, together with costs, under such conviction,
or shall have received a remission thereof from the crown, or shall have suf

ſered the imprisonment awarded for non-payment thereof, or the imprisonment
adjudged in the first instance, or shall have been discharged from his convic

tion in the manner aſoresaid, in every such case he shall be released from all
further or other proceedings for the same cause.
XXXVII. And be it enacted, That the justice before whom any person
shall be convicted of any offence against this act may cause the conviction to
be drawn up in the following form of words, or in any other form of words to
the same effect, as the case shall require; videlicit,
Form of
conviction.

day of
—, in the year of our
, in the county of
, [or riding, division,
“liberty, city, &c., as the case may be, A. O. is convicted before me J. P.,
‘one of his majesty's justices of the peace for the said county [or riding, &c.]
“for that he the said A. O. did [specify the offence, and the time and place
‘when and where the same was committed, as the case may be , and on a sceond
‘conviction state the first conviction]; and I the said J. P. adjudge the said
“A. O., for his said offence to be imprisoned in the
, ſor to be im
“prisoned in the
—, and there kept to hard labor] for the space of
“ ——
, [or I adjudge the said A. O. for his said offence to forfeit and
‘pay
, [here state the penalty actually imposed, or state the penalty,
‘ and also the amount of the injury done, as the case may be, and also to pay
‘the sum of
, for costs; and in default of immediate payment of
‘the said sums, to be imprisoned in the –, [or to be imprisoned in the
‘–—, and there kept to hard labor] for the space of
, unless the
‘said sums shall be sooner paid; ſor, and I order that the said sums shall be
‘paid by the said A. O. on or before the
day of
J; and I di
‘rect that the said sum of
, [i. e. the penalty only] shall be paid to
‘BE it remembered, That on the

* Lord

º

, at —

, of

aforesaid, in which the said offence was committed,

'to be by him applied, according to the directions of the statute in that case

'made and provided; [or that the said sum of ——, [i. e. the penalty]
shall be paid to, &c. as before, and that the said sum of
—, [i. e. the
'sum for the amount of the injury done] shall be paid to C. D. [the party ag
'grieved, unless he is unknown or has been examined in proof of the offence,
‘in which case state that fact, and dispose of the whole like the penalty, as
—, for the costs shall be paid
* before]; and I order that the said sum of
* to
— [the complainantl. Given under my hand and seal, the day

“ and year first above mentioned.’
Appeals to
the sus
sions.

XXXVIII. And be it enacted, That in all cases where the sum adjudged to
be paid in any summary conviction shall exceed five pounds, or the imprison
ment adjudged shall exceed one calendar month, or the conviction shall take
place before one justice only, any person who shall think himself aggrieved by
any such conviction, may appeal to the next court of general or quarter ses
sions, which shall be holden not less than twelve days after the day of such con
viction, for the county, riding or division wherein the cause of complaint shall
have arisen ; provided that such person shall give to the complainant a notice
in writing of such appeal, and of the cause and matter thereof, within three days
after such conviction, and seven clear days at the least before such sessions,

and shall also either remain in custody, until the sessions, or enter into a re
cognizance with two sufficient sureties before a justice of the peace, condition
ed personally to appear at the said sessions, and to try such appeal, and to
abide the judgment of the court thereupon, and to pay such costs as shall be
by the court awarded; and upon such notice being given, and such recogniz
ance being entered into, the justice before whom the same shall be entered

into, shall liberate such person if in custody; and the court at such sessions
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shall hear and determine the matter of the appeal, and shall make such order
therein, with or without costs to either party, as to the court shall seem meet ;
and in case of the dismissal of the appeal, or the affirmance of the conviction,
shall order and adjudge the offender to be punished according to the conviction,
and to pay such costs as shall be awarded, and shall, if necessary, issue pro
cess for enforcing such judgment.
XXXIX. And be it enacted, That no such conviction, or adjudication ºn
made on appeal therefrom, shall be quashed for want of form, or be removed º,
by certiorari or otherwise into any of his majesty's superior courts of record; want of

and no warrant of commitment shall be held void by reason of any defect ..."
-

-

-

-

connnnit

-

therein, provided it be therein alleged that the party has been convicted, and men for
there be a good and valid conviction to sustain the same.
de ſect.

XL. And be it enacted, That every justice of the peace, before whom any ..."
person shall be convicted of any offence against this act, shall transmit the jon.
conviction to the next court of general or quarter sessions which shall be hol- to cºurt of

den for the county or place wherein the offence shall have been committed, ... to
there to be kept by the proper officer among the records of the court; and be kept

upon any indictment or information against any person for a subsequent of . "
fence, a copy of such conviction, certified by the proper officer of the court, or
proved to be a true copy, shall be sufficient evidence to prove a conviction for
the former offence, and the conviction shall be presumed to have been unap
pealed against until the contrary be shown.
XLI. And, for the protection of persons acting in the execution of this act, Limitation
be it enacted, That all actions and prosecutions to be commenced against any ::::::"
g
per
person for any thing done in pursuance of this act shall be laid and tried in the sºn, ºr
county where the fact was committed, and shall be commenced within six ca- acts done in
-

-

-

-

-

-

-

lendar months after the fact committed, and not otherwise; and notice in wri- ..."
ting of such action, and of the cause thereof, shall be given to the defendant Notice of
one calendar month at least before the commencement of the action; and in **
any such action the defendant may plead the general issue, and give this act Pleadings.
and the special matter in evidence at any trial to be had thereupon; and no
plaintiff shall recover in any such action if tender of sufficient amends shall
have been made before such action brought, or if a sufficient sum of money
shall have been paid into court after such action brought, by or on behalf of
the defendant; and if a verdict shall pass for the defendant, or the plaintiff
shall become nonsuit, or discontinue any such action after issue joined, or if,
upon demurrer, or otherwise, judgment shall be given against the plaintiff, the
defendant shall recover his full costs as between attorney and client, and have
the like remedy for the same as any defendant hath by law in other cases; and
though a verdict shall be given for the plaintiff in any such action, such plaintiff
shall not have costs against the defendant, unless the judge before whom the
trial shall be, shall certify his approbation of the action, and of the verdict ob
tained thereupon.
XLII. Provided always, and be it enacted, That nothing in this act contained shall extend to Scotland or Ireland.

. º”.
Scotland or
Ireland.

XLIII. And be it enacted, That where any felony or misdemeanor punish- But to of

able under this act shall be committed within the jurisdiction of the admiralty ...".
of England, the same shall be dealt with, inquired of, tried, and determined in jº.
the same manner as any other felony or misdemeanor committed within that
jurisdiction.

REMEDIES AGAINST HUNDREDs, &c.
SEVENTH AND EIGHTH GEO. IV. CAP. xxxi.
AN ACT For

coxsolid ATING AND AMENDING THE LAws IN ENGLAND REI
ATIVE

TO

REMEDIES

AGAINST THE

Hu ND RED.

-

[Passed 21st June, 1827.]

-

[The clauses of this act are given verbatim from the public act, printed by the
king's printers; but the side epitome has been made more conformable to the
text.]
-

*

* *

WHEREAS it is expedient that the several statutes now in force in that
part of the United Kingdom called England, relative to remedies against the
hundred for the damage occasioned by persons riotously and tumultuously as
sembled, should be amended, and consolidated into one act; and with that
view the said statutes are, by an act of the present session of Parliament, re
pealed, from and after the last day of June in the present year except as to

offences and other matters committed or done beſore or upon that day: Be it
therefore enacted by the king's most excellent majesty, by and with the advice
and consent of the lords spiritual and temporal, and commons, in this present

Parliament assembled, and by the authority of the same, That this act shall
commence on the first day of July in the present year.

..., ºn:

II. And be it enacted, That iſ any church or chapel, or any chapel for the

...,n religious worship of persons dissenting from the united church of England and
compensa- Ireland, duly registered or recorded, or any house, stable, coach house, out
lº. house, warehouse, office, shop, mill, malthouse, hop oast, barn, or granary, or
ters, to
any building or erection used in carrying on any trade or manufacture, or
tº: branch thereof, or any machinery, whether fixed or moveable, prepared for or
3.” employed in any manufacture, or in any branch thereof, or any steam engine
or other engine for sinking, draining, or working any mine, or any staith, build
ing, or erection used in conducting the business of any mine, or any bridge,
wagonway, or trunk for conveying minerals from any mine, shall be feloniously
demolished, pulled down, or destroyed, wholly or in part, by any persons riot
ously and tumultuously assembled together, in every such case the inhabitants
of the hundred, wapentake, ward, or other district in the nature of a hundred,
by whatever name it shall be denominated, in which any of the said offences
shall be committed, shall be liable to yield full compensation to the person or

persons damnified by the offence, not only for the damage so done to any of
the subjects herein-before enumerated, but also for any damage which may at
the same time be done by any such offenders to any fixture, furniture, or goods
whatever, in any such church, chapel, house, or other of the buildings or erec
tions aforesaid.

Information

-

III. Provided always, and be it enacted, That no action or summary pro

...'. a ceeding, as herein-after mentioned, shall be maintainable by virtue of this act,
justice with- for the damage caused by any of the said offences, unless the person or per

.."
y

of the
offence, or
the servant
had the of
care
the property
sons
damnified,
or such
of themorasservants
shall havewho
knowledge
theofcircumstances

damaged, shall within seven days after the commission of the offence go be

-
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fore some justice of the peace residing near and having jurisdiction over the
place where the offence shall have been committed, and shall state upon oath
before such justice the names of the offenders, if known, and shall submit to commenced
And actions
the examination of such justice touching the circumstances of the offence, and within three
become bound by recognizance before him to prosecute the offenders when months.
apprehended : Provided also, that no person shall be enabled to bring any
-

-

such action, unless he shall commence the same within three calendar months
after the commission of the offence.

1W. And be it enacted, That no process for appearance in any action to be Process to
brought by virtue of this act against any hundred or other like district shall be tºº.
served on any inhabitant thereof, except on the high constable or some one of bič, who
the high constables (if there be more than one), who shall within seven days ...”
after such service give notice thereof to two justices of the peace of the coun-ji.
ty, riding, or division in which such hundred or district shall be situate, resid- twojustices.
ing in or acting for the hundred or district; and such high constable is hereby
empowered to cause to be entered an appearance in the said action, and also
to defend the same on behalf of the inhabitants of the hundred or district, as he

shall he advised; or, instead of defending the same, it shall be lawful for him,
tº
gtº:

º
tº:
!, ſº

.

with the consent and approbation of such justices, to suffer judgment to go by º: .
default; and the person upon whom, as high constable, the process in the ac-vised.
tion shall be served, shall, notwithstanding the expiration of his office, con
tinue to act for all the purposes of this until the termination of all proceedings
in and consequent upon such action; but if such person shall die before such
termination, the succeeding high constable shall act in his stead.

25 tº

}:
intº

ſts

V. And be it enacted, That in any action to be brought by virtue of this act Inhabitants
against the inhabitants of any hundred or other like district, or against the in- competent

habitants of any county of a city or town or of any such liberty, franchise, city, *
town, or place, as is herein-after mentioned, no inhabitant thereof shall, by

reason of any interest arising from such inhabitancy, be exempted or precluded
from giving evidence either for the plaintiff or for the defendants.
VI. And be it enacted, That wherever the plaintiff in any such action shall if plaintiff
recover judgment, whether after verdict or by default or otherwise, no writ of ...;
execution shall be executed on any inhabitant of the hundred or other like dis-mºi... oil a

trict, nor on such high constable; but the sheriff, upon the receipt of the writ warrant to

of execution, shall (on payment of the ſee of five shillings and no more) make ... “
his warrant to the treasurer of the county, riding, or division in which such
hundred or other like district shall be situate, commanding him to pay to the

plaintiff the sum by the said writ directed to be levied, and such treasurer is
hereby required to pay the same, as also any other sum ordered to be paid by
him by virtue of this act, out of any public money which shall then be in his
hands, or shall come into his hands before the next general or quarter ses
sions of the peace for the said county, riding, or division ; and if there be not
sufficient money for that purpose before such sessions, he shall give notice
thereoſ to the justices of the peace at such sessions, who shall proceed in the
manner herein-after mentioned.

VII. And, for the purpose of indemnifying the high constable and the coun- *:::::::::
gh consta
ty treasurer, be it enacted, That if such high constable of the hundred or other §§ maj
-

w

-

-

district sued shall produce and prove before any two justices of the peace of allºwed by -

the county, riding, or division, residing in or acting for such hundred or dis-"
trict, an account of the just and necessary expences which he shall have in
curred in consequence of any such action as aforesaid, such justices shall
make an order for the payment thereof upon the treasurer of the county,
riding, or division in which such hundred or district shall be situate ; and if in

any such action judgment shall be given against the plaintiff, the high consta
ble shall in like manner be reimbursed for the just and necessary expences by
WoL. III.

º
-
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him incurred in consequence of such action, over and above the taxed costs
to be paid by the plaintiff in such case; and if it shall be proved to any two
such justices that the plaintiff in the action is insolvent, so that the high con

And paid by

stable can have no relief as to such taxed costs, such justices shall make an

... payment
order upon
the treasurer of the county riding, division as aforesaid, for the
of the amount of such taxed costs; and the justices of the peace at
surer,

the next general or quarter sessions of the peace to be holden for any such
county, riding, or division, or any adjournment thereof, shall direct such sum
or sums of money as shall have been paid or ordered to be paid by the trea

An extra

surer by virtue of any such warrant or order as herein-before mentioned, to

rate to be be raised on the hundred or other like district against the inhabitants of which

... any such action shall have been brought, over and above the general rate to
hºnºr..." be paid by such hundred or district in common with the rest of the county,
riding, or division, under the acts relating to county rates; and such sum or
sums shall be raised in the manner directed by those acts, and shall be forth
with paid over to the treasurer.

*:::::::,

VIII. And whereas it is expedient to provide a summary mode of proceed
when dam ing where the damage is of small amount; be it therefore enacted, That it
::::::::: shall not be lawful for any person to commence any action against the inhabi

tants of any hundred or other like district, where the damage alleged to have
been sustained by reason of any of the offences in this act mentioned shall
not exceed the sum of thirty pounds, but the party damnified shall within
seven days after the commission of the offence, give a notice in writing of his
i. claim for compensation, according to the form in the schedule hereunto an
stable.
nexed, to the high constable or some one of the high constables (if there be
more than one) of the hundred or other like district in which the offences
shall have been committed; and such high constable shall, within seven days
constable after the receipt of the notice, exhibit the same to some two justices of the
-

*::::.. peace of the county, riding, or division in which such hundred or district shall
justices.
-

be situate, residing in or acting for such hundred or district, and they shall
thereupon appoint a special petty session of all the justices of the peace of the

county, riding, or division, acting for such hundred or district, to be holden

i. .* within not less than twenty nor more than thirty days next after the exhibition
called.

-

of such notice, for the purpose of hearing and determining any claim which
may be then and there brought before them on account of any such damage;
and such high constable shall, within three days aſter such appointment, give

$... notice in writing to the claimant, of the day and hour and place appointed for
iº ali' holding such petty session, and shall within ten days give the like notice to
justices
ºf, by
all required
the justices
actingafor
suchinhundred
andthetheschedule
claimanthereunto
is here
the unded.
to cause
notice
writing,orin district;
the form in

§.” annexed to be placed on the church or chapel door, or other conspicuous part
of his claim of the parish, township, or place in which such damage shall have been sus

:* tained, on two Sundays preceding the day of holding such petty session.
such cases , IX. And be it enacted, That it shall be lawful for the justices, not being

º:

º: less than two, at such

petty session or any adjournment thereof, to hear and

or morejus-examine upon oath or affirmation the claimant, and any of the inhabitants of
**P* the hundred or other like district, and their several witnesses, concerning any
§: such offence, and the damage sustained thereby ; and thereupon the said jus
order dam- tices, or the major part of them, if they shall find that the claimant has sus

#:.

tained any damage by means of any such offence, shall make an order for
be paid by payment of the amount, of such damage to him, together with his reasonable

...?" costs and charges, and also an order for payment of the costs and charges
-

(if any) of the high constable or inhabitants, and shall direct such order or
orders to the treasurer of the

county, riding, or division in which such hundred,

or district shall be situate, who shall pay the same to the party or parties
therein named, and shall be reimbursed for the same in the manner herein-be
fore directed.
*
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on
X. And be it enacted, That if any high constable shall refuse or neglect to Penalty
igh con
exhibit or give such notice as is required in any of the cases aforesaid, it shall stable for
be lawful for the party damnified to sue him for the amount of the damage neglect.
sustained, such amount to be recovered by an action on the case, together

with full costs of suit.

XI. And be it enacted, That every action or summary claim to recover Proeeeding
in case of
compensation for the damage caused to any church or chapel by any of the of. damages to
fences in this act mentioned, shall be brought in the name of the rector, vicar, a church er
or curate of such church or chapel, or in case there be no rector, vicar, or

chapel.

curate, then in the names of the church or chapelwardens, if there be any
such, and if not, in the name or names of any one or more of the persons in
whom the property of such chapel may be vested ; and the amount recovered
in any such case shall be applied in the rebuilding or repairing such church or
chapel; and where any of the offences in this act mentioned shall be committed
on any property belonging to a body corporate, such body may recover com Property

pensation against the hundred or other like district, in the same manner and

belonging to
a corpora

subject to the same conditions as any person damnified is by this act enabled

tion.

to do : Provided always, that the several conditions which are herein-before
required to be performed by or on behalf of any person damnified, may, in the
case of a body corporate, be performed by any officer of such body on behalf
thereof.

XII. And whereas the offences for which compensation is granted by virtue
of this act may be committed in counties of cities and towns, or in such liber

County
towns, lib
erties, &c.

like
ties, franchises, cities, towns, and places, as either do not contribute at all to liable
hundreds.
the payment of any county rate, or contribute thereto, but not as being part of
any hundred or other like district; and it is expedient to provide for all such

cases; be it therefore enacted, That where any of the offences in this act

mentioned shall be committed in a county of a city or town, or in any such
liberty, franchise, city, town, or place, the inhabitants thereof shall be liable
to yield compensation in the same manner, and under the same conditions and
restrictions in all respects, as the inhabitants of the hundred; and every thing
in this act in anywise relating to a hundred, or to the inhabitants thereof, shall
equally apply to every county of a city or town, and to every such liberty,
franchise, city, town, and place, and to the inhabitants thereof; and where the
justices of the peace of the county, riding, or division are excluded from hold
ing jurisdiction in any such liberty, franchise, city, town, or place, in every
such case all the powers, authorities, and duties by this act given to or imposed
on such justices, shall be exercised and performed by the justices of the peace
of the liberty, franchise, city, town, or place in which the offence shall be
committed; and where the offence shall be committed in a county of a city or
town, all the like powers, authorities, and duties shall be exercised and per
formed by the justices of the peace of such county of a city or town; and in
every action to be brought or summary claim to be preferred under this act
against the inhabitants of a county of a city or town, or of any such liberty,

franchise, city, town, or place, the process for appearance in the action, and
the notice required in the case of the claim, shall be served upon some one
peace officer of such county, liberty, franchise, city, town, or place; and all

Process to
be served
on some

peace offi
cer of same.

matters which by this act the high constable of a hundred is authorized to re
quire to do in either of such cases, shall be done by the peace officer so served,
who shall have the same powers, rights, and remedies as such high constable

has by virtue of this act, and shall be subject to the same liabilities; and shall
notwithstanding the expiration of his office, continue to act for all the purposes
of this act until the termination of all proceedings in and consequent upon
such action or claim ; but if he shall die before such termination, his successor
shall act in his stead.

XIII. And, for securing the due execution of writs in the Cinque ports, Provision
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for execut

ing writs in
cinque ports
and other

and in places where writs are directed to other officers than the sheriff, and in
liberties where the sheriff is not warranted in executing writs, be it enacted,
That all other such officers to whom any writ of execution under this act shall

liberties,

be directed, by whatsoever name they shall be known, shall have the same pow
er of granting a warrant for payment of the sum by such writ directed to be
levied as is hereby given to the sheriff in case of a writ of execution directed
to him ; and that every sheriff and other such officer as aforesaid shall have
authority to grant his warrant under the act, notwithstanding the offence shall
have been committed in, or the treasurer or other person to whom such
warrant shall be directed shall reside or be in, any liberty where the sheriff or
officer is not warranted in executing writs.
-

As to pay
ments in

liberties,

XIV. And as to mode of payment and reimbursement under this act in such
liberties, franchises, cities, towns, and places as contribute to the payment of

cities, and
towns not

within any
hundred,

the county rate, but not as being part of any hundred, be it enacted, That the
warrant of the sheriff or other officer upon any writ of execution against the

but con

inhabitants of any such liberty, franchise, city, town, or place, and every or

tributing to
the county

der of justices for payment to the party damnified therein, or to the peace
officer or inhabitants thereof, by virtue of this act, shall be directed to the
treasurer of the county, riding, or division in which such liberty, franchise,
city, town, or place shall be situate, who is hereby required to pay the same;
and the justices of the peace of such county, riding, or division, at their next
general or quarter sessions of the peace, or any adjournment thereof, shall di
rect such sum or sums of money as shall have been so paid or ordered to be
paid by the treasurer to be raised on such liberty, franchise, city, town or
place, over and above the general rate to be paid by the same in common with
the rest of the county, riding, or division, under the acts relating to county
rates, and such sum or sums shall be raised in the manner directed by those
acts, and shall be forthwith paid over to the treasurer.

rate.

In counties

XV. And as to the mode of payment and reimbursement under this act in

of cities,
towns, &c.

counties of cities and towns, and in such liberties, franchises, cities, towns,

not having

and places as do not contribute to the payment of the general county rate, be
it enacted, That all sums of money payable either by virtue of any warrant of
the sheriff or other officer, or of any order or orders arising out of any action
or summary claim against the inhabitants of any county of a city or town, or
of any such liberty, franchise, city, town, or place, shall be paid out of the
To be paid
out of any rate (if any) in the nature of a county rate, or out of any fund applicable to
similar ſund, similar purposes, where there is such a rate or fund therein, by the treasurer or
if any.
other officer having the collection or disbursement of such rate or fund; and
where there is no such rate or fund in such county, liberty, franchise, city,
town, or place, the same shall be paid out of the rate or fund for the relief of
the poor of the particular parish, township, district, or precinct therein, where
But if none,
the offence was committed, by the overseers or other officers having the col
out of poor

county
rate,

rate.

lection or disbursement of such last-mentioned rate or fund ; and in every
such case the warrant and orders shall be directed and delivered to such trea

surer, overseers, or other officers respectively, instead of the treasurer of the
county, riding or division, as the case may require.
Act not to
extend to

Scotland, or
Ireland.

XVI. Provided always, and be it enacted, That nothing herein contained
shall extend to Scotland or Ireland.

lxxv
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ſº
jº.
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SCHEDULE.
iſ:

#
1:
ºf

FORM of NOTICE to the high constable of a hundred or other like
district, or to the peace officer of a county of a city or town, or of a
liberty, franchise, city, town, or place.
To the high constable [or to
of, &c. [or to

one of the high constables]
a peace officer of, &c.]

I HEREBY give you notice, That I intend to claim compensation from
the inhabitants of [here specify the hundred or other like district, or county of
a city, &c., or liberty, franchise, &c., as the case may be, ) on account of the
damage which I have sustained by means of [here state the offence, the time
and place where it was committed, and the nature and amount of the damage;]
and I hereby require you, within seven days after your receipt of this notice,
to exhibit the same to some two justices of the peace of the county [riding or
division] of
residing in or acting for the said hundred, &c. [or if
in a liberty, franchise, &c. where the justices of the county, riding, or division
have no jurisdiction, then say, to some two justices of the peace of, naming the
liberty, franchise, &c.] [or if in a county of a city, &c. then say, to some
two justices of the peace of, naming the county of the city, &c.,] in order that
they may appoint a time and place for holding a special petty session to hear
and determine my claim for compensation by virtue of an act passed in the
seventh and eighth years of the reign of King George the Fourth, intituled
an act for consolidating and amending the laws in England relative to reme
dies against the hundred; and you are required to give me notice of the day,
hour, and place appointed for holding such petty session within three days af.
ter the justices shall have appointed the same. Given under my hand this
day of
in the year
of our lord

(Signed)

A. B.

|0

:

FORM of NOTICE to be placed on the church or chapel-door or other
conspicuous part of the parish, township, or place, (as the case may
be.)
I HEREBY give notice, That I shall apply for compensation to the justi
ces of the peace at a special petty sessions to be holden at
On
the
day of
next, at the hour of
in the forenoon, on account of the damage which I have sus
tained by means of [here state the offence, the time and place where it was
committed, and the nature and amount of the damage, in the same manner
as in the same preceding form.] Given under my hand this
day
of
in the year of our Lord
(Signed) A. B.,

-
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OFFENCES AGAINST THE PERSON,
NINTH GEO. IV. CAP. XXXI.
AN ACT

FOR

CONSOLIDATING AND AMENDING THE STATUTES IN

ENGLAND

RELATIVE To of FENCEs AGAINST THE PERson.

[Passed 27th June, 1828.]

[The clauses of this and the following act are giren rerbatim from the
public acts, printed by the king's printers; but the side ºpitome has been made
more conformable to the text.]
WHEREAS it is expedient to repeal various statutes now in force in that
part of the United Kingdom called England, relative to offences against the
person, in order that the provisions contained in those statutes may be amend
ed and consolidated into this act: Be it therefore enacted by the king's most
excellent majesty, by and with the advice and consent of the lords spiritual
and temporal, and commons, in this present parliament assembled, and by the
authority of the same, That [the act then enumerates various statutes intended
to be wholly or partly repealed, which are contained in the annexed schedule,
NO. II. arranged chronologically, together with those repealed or altered by
the 7th Geo. 4. c. 64. and the 7th and 8th Geo. 4. c. 27.—And then proceeds
as follows :]—shall continue in force until and throughout the last day of June
in the present year, and shall, from and after that day, as to that part of the
United Kingdom called England, and as to offences committed within the ju
risdiction of the admiralty of England, be repealed, except so far as any of the
Commence said acts may repeal the whole or any part of any other acts, and except as to
ment of
offences committed before or upon the said last day of June, which shall be
act, 1st Ju
dealt with and punished as if this act had not been passed; and this act shall
ly, 1828.
commence and take effect (except as is herein-before excepted) on the first
day of July in the present year.
Petit trea
son to be
treated in

all respects
as murder.

Punish
ment of

principals
and acces

II. And be it enacted, That every offence, which before the commence
ment of this act would have amounted to petit treason, shall be deemed to be
murder only, and no greater offence; and all persons guilty in respect thereof
whether as principals or as accessaries, shall be dealt with, indicted, tried,
and punished as principals and accessaries in murder.
III. And be it enacted, That every person convicted of murder, or of be

ing an accessary before the fact to murder, shall suffer death as a felon; and
every accessary after the fact to murder shall be liable, at the discretion of the

saries in
murder.

court, to be transported beyond the seas for life, or to be imprisoned, with or
without hard labor, in the common gaol or house of correction, for any term
not exceeding four years.

Execution
and dissec

IV. And be it enacted, That every person convicted of murder shall be ex
ecuted according to law on the day next but one, after that on which the sen
tence shall be passed, unless the same shall happen to be a Sunday, and in

tion, &c.
of murder
ºrs,

that case on the Monday following; and the body of every murderer shall,
after execution, either be dissected or hung in chains, as to the court shall seem
meet; and sentence shall be pronounced immediately aſter the conviction of
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every murderer, unless the court shall see reasonable cause for postponing the sºlence
to be pro
-

same; and such sentence shall express not only the usual judgment of death, ... "
but also the time hereby appointed for the execution thereof, and that the body immediate
of the offender shall be dissected or hung in chains, whichsoever of the two %. to
the court shall order: Provided always, that after such sentence shall have respite.

been pronounced, it shall be lawful for the court or judge to stay the execution
thereof, if such court or judge shall so think fit.
W. And be it enacted, That whenever dissection shall be ordered by such Bºdies of

sentence, the body of the murderer, if executed in the county of Middlesex or "...
city of London, shall be immediately conveyed by the sheriff or sheriffs, or ered to the
his or as
their
to the hall
the surgeons'
company,
or totosuch
place
the officers,
said company
shallofappoint,
and shall
be delivered
suchother
per- .
pany.
son as the said company shall appoint, for the purpose of being dissected;
and the body of the murderer, if executed elsewhere, shall in like manner be
delivered to such surgeon as the court or judge shall direct for the same purpose.
WI. And be it enacted, That every person convicted of murder shall, after Pisº.
regulations
judgment, be confined in some safe place within the prison, apart from all oth- ºi.
er prisoners, and shall be fed with bread and water only, and with no other derers un
food or liquor, except in case of receiving the sacrament, or in case of any .*
-

-

-

-

-

-

sickness or wound, in which case the surgeon of the prison may order other

necessaries to be administered; and no person but the gaoler and his ser
vants, and the chaplain and surgeon of the prison, shall have access to any
such convict, without the permission in writing of the court or judge before
whom such convict shall have been tried, or of the sheriff or his deputy : Pro

vided always, that in case the court or judge shall think fit to respite the exe
cution of such convict, such court or judge may, by a license in writing, re
lax, during the period of the respite, all or any of the restraints or regulations
herein-before directed to be observed.

VII. And be it enacted, That if any of his majesty's subjects shall be .
charged in England with any murder or manslaughter, or with being accessa- {j}. º:
ry before the fact to any murder or manslaughter, the same being respectively landſor
committed on land out of the United Kingdom, whether within the king's do- *::::::.
minions or without, it shall be lawful for any justice of the peace of the county ter commit
or place where the person so charged shall be, to take cognizance of the of. ...
fence so charged, and to proceed therein as if the same had been committed ::::::::
within the limits of his ordinary jurisdiction; and if any person so charged thºreto.
shall be committed for trial, or admitted to bail to answer such charge, a com- A ºil
mission of oyer and terminer under the great seal shall be directed to such ...”
persons, and into such county or place as shall be appointed by the lord chan- their trial
cellor, or lord keeper or lords commissioners of the great seal, for the speedy
trial of any such offender; and such persons shall have full power to inquire
of, hear, and determine all such offences, within the county or place limited in
their commission, by such good and lawſul men of the said county or place as
shall be returned before them for that purpose, in the same manner as if the
offences had been actually committed in the said county or place : Provided Peers to be

always, that if any peers of the realm, or persons entitled to the privilege of ...,

peerage, shall be indicted of any such offences, by virtue of any commission to ..."
be granted as aſoresaid, they shall be tried by their peers in the manner here
tofore used : Provided also, that nothing herein contained shall prevent any

person from being tried in any place out of this kingdom for any murder or
manslaughter committed out of this kingdom, in the same manner as such per

son might have been tried before the passing of this act.

VIII. And be it enacted, That where any person, being feloniously strick. ...”
en, poisoned, or otherwise hurt upon the sea, or at any place out of England,

*.

shall die of such stroke, poisoning, or hurt in England, or being feloniously “d by
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injury in

stricken, poisoned, or otherwise hurt at any place in England, shall die of

flicted
abroad or
at sea, may
be tried in

England—
also if
death en
sues at sea

or abroad,
from

.#

in England.

such stroke, poisoning, or hurt, upon the sea, or any place out of England,
every offence committed in respect of any such case, whether the same shall
amount to the offence of murder or of manslaughter, or of being accessary be
fore the fact to murder, or after the fact to murder or manslaughter, may be
dealt with, inquired of, tried, determined, and punished in the county or place
in England in which such death, stroke, poisoning, or hurt shall happen, in
the same manner, in all respects, as if such offence had been wholly commit
ted in that county or place.
-

Manslaugh
ter.

Homicide
not feloni
ous.

IX. And be it enacted, That every person convicted of manslaughter shall
be liable, at the discretion of the court, to be transported beyond the seas for
any term not less than seven years, or to be imprisoned, with or without hard
labor, in the common gaol or house of correction, for any term not exceeding
four years, or to pay such fine as the court shall award.
X. Provided always, and be it enacted, That no punishment or forfeiture
shall be incurred by any person who shall kill another by misfortune or in his
own defence, or in any other manner without felony.
*

Attempts
to murder,
capital.

Aiders and

abettors,
saino.

XI. And be it enacted, That if any person unlawfully and maliciously shall
administer or attempt to administer to any person, or shall cause to be taken
by any person, any poison or other destructive thing, or shall unlawfully and
maliciously attempt to drown, suffocate, or strangle any person, or shall un
lawfully and maliciously shoot any person, or shall, by drawing a trigger, or
in any other manner, attempt to discharge any kind of loaded arms at any per
son, or shall unlawfully and maliciously stab, cut, or wound any person with
intent, in any of the cases aforesaid, to murder such person, every such offen

der and every person counselling, aiding, or abetting such offender, shall be
guilty of felony, and being convicted thereof shall suffer death as a felon.
Malicious

ly wound
ing or at
tempting
to wound
any per

son, capital.

XII. And be it further enacted, That if any person unlawfully and mali
ciously shall shoot at any person, or shall, by drawing a trigger,or in any oth

er manner, attempt to discharge any kind of loaded arms at any person, or shall
unlawfully and maliciously stab, cut, or wound any person, with intent, in any
of the cases aforesaid, to maim, disfigure, or disable such person, or to do
some other grievous bodily harm to such person, or with intent to resist or pre

vent the lawful apprehension or detainer of the party so offending, or of any of
Aiders and

abettors,

his accomplices, for any offence for which he or they may respectively be lia
ble by law to be apprehended or detained, every such offender, and every per
son counselling, aiding, or abetting such offender, shall be guilty of felony,
and, being convicted thereof, shall suffer death as a felon : Provided always,

same.

that in case it shall appear, on the trial of any person indicted for any of the
offences above specified, that such acts of shooting, or of attempting to dis

charge loaded arms, or of stabbing, cutting, or wounding as aforesaid, were
committed under such circumstances, that if death had ensued therefrom,
the same would not in law have amounted to the crime of murder, in every
such case the person so indicted shall be aquitted of felony.
Administer

ing poison
or using

XIII. And be it enacted, That if any person, with intent to procure the
miscarriage of any woman then being quick with child, unlawfully and mali

means to

procure

miscarriage
of a woman,

capital, if
quick with
child.

ciously shall administer to her, or cause to be taken by her, any poison or
other noxious thing, or shall use any instrument or other means whatever with

the like intent, every such offender, and every person counselling, aiding, or
abetting such offender, shall be guilty of felony, and being convicted thereof,
shall suffer death as a felon; and if any person, with intent to procure the mis
carriage of any woman not being, or not being proved to be, then quick with
child, unlawfully and maliciously shall administer to her, or cause to be taken

by her, any medicine or other thing, or shall use any instrument or other means
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whatever with the like intent, every such offender, and every person counsel- iſ no quick,
ling, aiding, or abetting such offender, shall be guilty of felony, and being con- ºpen
victed thereof, shall be liable, at the discretion of the court, to be transported

-

beyond the seas for any term not exceeding fourteen years nor less than seven

years, or to be imprisoned, with or without hard labor, in the common gaol or
house of correction, for any term not exceeding three years, and, if a male, to
be once, twice, or thrice publicly or privately whipped (if the court shall so
think fit,) in addition to such imprisonment.
XIV. And be it enacted, That if any woman shall be delivered of a child, A woman

and shall, by secret burying or otherwise disposing of the dead body of the ...;
said child, endeavor to conceal the birth thereof, every such offender shall be tºler
guilty of a misdemeanor, and being convicted thereoſ, shall be liable to be im- ºocon
prisoned, with or without hard labor, in the common gaol or house of correc- tiºn,
tion, for any term not exceeding two years; and it shall not be necessary to of misſiº:

prove whether the child died before, at, or after its birth: Provided always, "“”

that if any woman tried for the murder of her child shall be acquitted thereof, ofºf murder
..."
-

-

-

-

-

it shall be lawful for the jury, by whose verdict she shall be acquitted, to find, may be
in case it shall so appear in evidence, that she was delivered of a child, and ºld gilly
that she did, by secret burying or otherwise disposing of the dead body of such

ºl

child, endeavor to conceal the birth thereof, and thereupon the court may pass
such sentence as if she had been convicted upon an indictment for the conceal
ment of the birth.

XV. And be it enacted, That every person convicted of the abominable Unnatural

crime of buggery, committed either with mankind or with any animal, shall ºne".
suffer death as a felon.

-

XVI. And be it enacted, That every person convicted of the crime of rape Rape.
shall suffer death as a felon.

-

XVII. And be it enacted, That if any person shall unlawfully and carnally Carnal
know and abuse any girl under the age of ten years, every such offender shall *"...
be guilty of felony, and being convicted thereof, shall suffer death as a felon; der ten, cap
and if any person shall unlawfully and carnally know and abuse any girl, be- º º:
ing above the age of ten years and under the age of twelve years, every such |..."
offender shall be guilty of a misdemeanor, and being convicted thereof, shall a mid

be liable to be imprisoned, with or without hard labor, in the common gaol or "
house of correction, for such term as the court shall award.

-XVIII. And whereas upon trials for the crimes of buggery and of rape, and what shall
of carnally abusing girls under the respective ages herein-before mentioned, ºn

offenders frequently escape by reason of the difficulty of the proof which has ..."
been required of the completion of those several crimes; for remedy thereof edge in th;
be it enacted, That it shall not be necessary, in any of those cases, to prove

tº:*

the actual emission of seed in order to constitute a carnal knowledge, but

-

that the carnal knowledge shall be deemed complete upon proof of penetration
only.
XIX. And be it enacted, That where any woman shall have any in- Forcible ab

terest, whether legal or equitable, present or future, absolute, conditional, or . .”
contingent, in any real or personal estate, or shall be an heiress, presumptive Yº...".
or next of kin to any one having such interest, if any person shall, from mo- ºrtune

tives of lucre, take away or detain such woman against her will, with intent j.ns.
to marry or defile her, or to cause her to be married or defiled by any other tion.
person, every such offender, and every person counselling, aiding, or abetting
such offender, shall be guilty of felony, and being convicted thereof, shall be

liable to be transported beyond the seas for life, or for any term not less than
Vol. III.

97

-

-
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seven years, or to be imprisoned, with or without hard labor, in the common
gaol or house of correction, for any term not exceeding four years.
Abduction
XX. And be it enacted, That if any person shall unlawfully take, or cause
3f a gillum- to be taken, any unmarried girl, being under the age of sixteen years, out of

*...* the possession and against the will of her father or mother, or of any other
meanor,

person having the lawful care or charge of her, every such offender shall be
guilty of a misdemeanor, and, being convicted thereof, shall be liable to suffer
such punishment, by fine or imprisonment, or by both, as the court shall
award.

...

XXI. And be it enacted, That if any person shall maliciously, either by
force or fraud, lead or take away, or decoy or entice away, or detain, any

lºng a

child under the age of ten years, with intent to deprive the parent or parents,

Decoying,

i..." or any other person having the lawful care or charge of such child, of the pos
of º Fºlo- session of such child, or with intent to steal any article upon or about the per
ny, transpor- shall,
son ofwith
suchany
child,
whomsoever
such receive
article or
may
belong
or ifchild,
any person
suchtointent
as aforesaid,
harbor
any; such
know

tation.

ing the same to have been, by force or fraud, led, taken, decoyed, enticed

Receiving away, or detained as herein-before mentioned; every such offender, and every
and harbor- person counselling, aiding, or abetting such offender, shall be guilty of felony,

#. and being convicted thereof, shall be liable to be transported beyond the seas
for the term of seven years, or to be imprisoned, with or without hard labor, in
Aiders and the common gaol or house of correction, for any term not exceeding two years,
*...* court
and, ifshall
a male,
to be once,
or thrice
publicly
or privatelyProvided
whippedalways,
(if the
so think
fit,) intwice,
addition
to such
imprisonment:
1.

sanne.

not to extend to

that no person who shall have claimed to be the father of an illegitimate
child,
-->
or to have any right to the possession of such chid, shall be liable to be pros
-

-

-

*... ecuted by virtue hereof, on account of his getting possession of such child, or
taking their
j.
taking such child out of the possession of the mother, or any other person hav
children. ing the lawful charge thereof.
-

-

-

Bigamy

XXII. And be it enacted, That if any person, being married, shall marry

jº

any other person during the life of the former husband or wiſe, whether the

-

-

-

-

transportasecond
shallperson,
have taken
place inaiding,
England
elsewhere,
such
tion.
offender,marriage
and every
counselling,
or or
abetting
suchevery
offender,
shall be guilty of felony, and being convicted thereof, shall be liable to be

Aiders, &c. transported beyond the seas for the term of seven years, or to be imprisoned,
sanne.

Place of
trial.

with or without hard labor, in the common gaol or house of correction, for
any term not exceeding two years; and any such offence may be dealt with,
inquired of, tried, determined, and punished in the county where the offender
shall be apprehended or be in custody, as if the offence had been actually
committed in that county: Provided always, that nothing herein contained
shall extend to any second marriage contracted out of England by any other
than a subject of his majesty, or to any person marrying a second time,

*... whose husband or wiſe shall have been continually absent from such person

seven years

an excep: by
for such
the space
of to
seven
lastthat
past,
andorshall
have tobeen
tion.
person
be years
living then
within
time,
shallnot
extend
any known
person
who at the time of such second marriage shall have been divorced from the
-

*...*.

vorce, or

bond of the first marriage, or to any person whose former marriage shall
-

-

-

marriage de- have been declared void by the sentence of any court of competent juris
clared void. diction.

Arresting a

XXIII. And be it enacted, That if any person shall arrest any clergyman

..º. upon any civil process, while he shall be performing divine service, or shall,
.. with the knowledge of such person, be going to perform the same, or return
*::::::: ing from the performance thereof, every such offender shall be guilty of a
cers

r

demeanor.

misdemeanor, and being convicted thereof, shall suffer such punishment, by
-

-

fine or imprisonment, or by both, as the court shall award.
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XXIV. And be it enacted, That if any person shall assault and strike or Punish

wound any magistrate, officer, or other person whatsoever lawfully authorized, ...;
on account of the exercise of his duty in or concerning the preservation of any on officers,
vessel in distress, or of any vessel, goods, or effects wrecked, stranded, or cast : en
on shore, or lying under water, every such offender, being convicted thereof, ºrs
shall be liable to be transported beyond the seas for the term of seven years, ships or
or to be imprisoned, with or without hard labor, in the common gaol or house tº.
of correction, for such term as the court shall award.

property.

XXV. And
be of
it enacted,
Thatoffences
where any
shall be charged
...;
convicted
of any
the following
as person
misdemeanor;
that is towith
say,and
of .

or

any assault with intent to commit felony; of any assault upon any peace misde:

officer or revenue officer in the due execution of his duty, or upon any person "***
acting in aid of such officer; of any assault upon any person with intent to
resist or prevent the lawful apprehension or detainer of the party so assaulting,
or of any other person for any offence for which he or they may be liable by
law to be apprehended or detained; or of any assault committed in pursuance
of any conspiracy to raise the rate of wages; in any such case the court
may sentence the offender to be imprisoned, with or without hard labor, in the
common gaol or house of correction, for any term not exceeding two years, and
may also (if it shall so think fit) fine the offender, and require him to find
sureties for keeping the peace.
-

-

Assault on

XXVI. And be it enacted, That if any person shall unlawfully and with seamon,
force hinder any seaman, keelman, or caster from working at or exercising film.
his lawful trade, business, or occupation, or shall beat, wound, or use any withi.
other violence to him, with intent to deter or hinder him from working at or ex-tent ºb
ercising the same; or if any person shall beat, wound, or use any other vio- j.".
lence to any person, with intent to deter or hinder him from selling or buying seſſing of

any wheat or other grain, flour, meal, or malt, in any market or other place, or ..."
shall beat, wound, or use any other violence to any person having the care summarily

or charge of any wheat or other grain, flour, meal, or malt, whilst on its way ..."
to or from any city, market town, or other place, with intent to stop the 2.
conveyance of the same, every such offender may be convicted thereof before

two justices of the peace, and imprisoned and kept to hard labor in the com
mon gaol or house of correction, for any term not exceeding three calendar
months: Provided always, that no person, who shall be punished for any
such offence by virtue of this provision, shall be punished for the same offence
by virtue of any other law whatsoever.

XXVII. And whereas it is expedient that a summary power of punishing .
persons for common assaults and batteries should be provided under the limi- ãº".
tations herein-after mentioned; Be it therefore enacted, That where any per-mºss
son shall unlawfully assault or beat any other person, it shall be lawful for two i.
justices of the peace, upon complaint of the party aggrieved, to hear and de-led by two
termine such offence, and the offender, upon conviction thereof before them, tºº.
shall
forfeit and
paycosts
such(iffine
as shallthe
appear
to be meet,
notfine
exceed-pay
ing, together
with
ordered),
sum toofthem
five pounds,
which
shall . fine
costs
be paid to some one of the overseers of the poor, or to some other officer of: 5l.
the parish, township or place in which the offence shall have been committed,
to be by such overseer or officer paid over to the use of the general rate of the
county, riding, or division in which such parish, township, or place shall be º:
situate, whether the same shall or shall not contribute to such general rate; tºº.
and the evidence of any inhabitant of the county, riding or division shall be

admitted in proof of the offence, notwithstanding such application of the fine
incurred thereby; and if such fine as shall be awarded by the said justices,

together with the costs (if ordered), shall not be paid, either immediately after Two
the conviction, or within such period as the said justices shall at the time of .

the conviction appoint, it shall be lawful for them to commit the offender to ""
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. ... the common gaol or house of correction, there to be imprisoned for any term not
º

exceeding two calendar months, unless such fine and costs be sooner paid ;
but if the justices, upon the hearing of any such case of assault or battery,
Party ac- shall deem the offence not to be proved, or shall find the assault or battery to
Rºed
ºy have been justified, or so trifling
have a cer.-- as not to merit any punishment, and shall ac
-

-

-

-

-

à...” cordingly dismiss the complaint, they shall forthwith make out a certificate
under their hands, stating the fact of such dismissal, and shall deliver such

certificate to the party against whom the complaint was preferred.
such certifi-

XXVIII. And be it enacted, That if any person against whom any such

‘....” complaint shall have been preferred for any common assault or battery, shall
sº tº any have obtained such certificate as aſoresaid, or having been convicted shall

. have paid the whole amount adjudged to be paid under such conviction, or
** shall have suffered the imprisonment awarded for non-payment thereof, in
every such case he shall be released from all further or other proceedings,
civil or criminal, for the same cause.
If the as-

XXIX. Provided always, and be it enacted, That in case the justices shall

*... be find the assault or battery complained of to have been accompanied by any
felonious,

attempt to commit felony, or shall be of opinion that the same is, from any
other circumstance, a fit subject for a prosecution by indictment, they shall
norto deter- abstain from any adjudication thereupon, and shall deal with the case in all re

*::::::

*** spects in the same manner as they would have done before the passing of this
...ii.; d. act; Provided also, that nothing herein contained shall authorize any justices
tles to es

of the peace to hear and determine any case of assault or battery in which
any question shall arise as to the title to any lands, tenements, or heredita
insalvency, ments, or any interest therein or accruing therefrom, or as to any bankruptcy

º:

or insolvency, or any execution under the process of any court of justice.
XXX. And be it enacted, That if any master of a merchant vessel shall,
a merchant during his being abroad, force any man on shore, or wilfully leave him behind
::::::: in any of his majesty's colonies or elsewhere, or shall reſuse to bring home
with him again all such of the men whom he carried out with him, as are in

Master of

in an on

. grº- a condition to return when he shall be ready to proceed on his homeward
º, bound voyage, every such master shall be guilty of a misdemeanor, and being
hºnºgºlly lawfully convicted thereof, shall be imprisoned for such term as the court

*:::" shall award; and all such offences may be prosecuted by indictment or by
information, at the suit of his majesty's attorney-general, in the court of

º king's bench, and may

be alleged in the indictment or information to have

been committed at Westminster in the county of Middleser; and the said
court is hereby authorized to issue one or more commissions, if necessary,
for the examination of witnesses abroad; and the depositions taken under the
same shall be received in evidence on the trial of every such indictment or in
formation.

-

punishment XXXI. And be it enacted, That every accessory before the fact to any fel.
º: ony punishable under this act, for whom no punishment has been herein-be
fences

fore provided, shall be liable, at the discretion of the court, to be transported

º: this beyond the seas for any term not exceeding fourteen years nor less than
jefore seven years, or to be imprisoned, with or without hard labor, in the common

provided

gaol or house of correction, for any term not exceeding three years; and
every accessory after the fact to any felony punishable under this act (except

murder) shall be liable to be imprisoned, with or without labor, in the com
mon gaol or house of correction, for any term not exceeding two years; and
every person who shall counsel, aid, or abet the commission of any misde
meanor punishable under this act, shall be liable to be proceeded against and
punished as a principal offender.
XXXII. And be it enacted, That all indictable offences mentioned in this
-

Offences
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act, which shall be committed within the jurisdiction of the admiralty of Eng- ºg in this
land, shall be deemed to be offences of the same nature, and liable to the same

º: :*

punishments, as if they had been committed upon the land in England, and may
be dealt with, inquired of, tried, and determined in the same manner as any

other offences committed within the jurisdiction of the admiralty of England: Not to affect
Provided
always,
that
nothing herein
contained
or affect
any of the lati
hºla",
laws
relating
to the
government
of his
majesty'sshall
landalter
or naval
forces.
...” re
the
-

-

º

-

XXXIII. And for the more effectual prosecution of offences punishable up-cases of
on summary conviction by virtue of this act, be it enacted, That where any offences hi

person shall be charged on the oath of a credible witness before any justice of ..."
the peace with any such offence, the justice may summon the person charged able on
to appear before any two justices of the peace at a time and place to be nam- conviction,
.
ed in such summons, and if he shall not appear accordingly, then (upon may b.
proof of the due service of the summons upon such person by delivering the the
ºmined
in
absence
-

-

-

-

-

-

-

-

same to him) the justices may either proceed to hear and determine the case Fr.
ez parte, or may issue their warrant, for apprehending such person and bring- summoned
ing him before them ; or the justice before whom the charge shall be made ºr
may (if he shall so think fit) issue such warrant in the first instance, without
any previous summons.

XXXIV. Provided always, and be it enacted, That the prosecution for .
every offence punishable on summary conviction by virtue of this act shall be º ºns

-

commenced within three calendar months after the commission of the offence, cºmmenced.

.*

and not otherwise.

XXXV. And be it enacted, That the justices before whom any person Form of
shall be summarily convicted of any offence against this act may cause the *
conviction to be drawn up in the following form of words, or in any other

form of words to the same effect, as the case shall require; (that is to say,)
7

“BE it remembered, That on the
day of
—, in the year of
, at
, in the county of
, [or riding, di
“vision, liberty, city, &c., as the case may be, A. O. is convicted before us
* our Lord

“[naming the justices, two of his majesty's justices of the peace for the said

‘county [or riding, &c.), for that he the said A. O. did [specify the offence,
‘ and the time and place when and where the same was committed, as the case
“may be] ; and we the said justicea adjudge the said A. O. for his said offence
‘to be imprisoned in the

, and there kept to hard labor for the

‘space of
, [or, we adjudge the said A. O. for his said offence to forfeit
‘and pay the sum of ) [here state the amount of the fine imposed], and also
* to pay the sum of
, for costs; and in default of immediate payment
“of the said sums, to be imprisoned in the
for the space of
‘–, unless the said sums shall be sooner paid; [or, and we order that the
‘said sums shall be paid by the said A. O. on or before the
of
|; and we direct that the said sum of
, [i. e. the day
amount
of
‘the fine] shall be paid to
, of
aforesaid, in which the
“ said offence was committed, to be by him applied according to the directions
“of the statute in that case made and provided ; and we order that the said
* sum of
, for costs shall be paid to C. D. [the party aggrieved].
“Given under our hands the day and year first above mentioned.’
t

XXXVI. And be it enacted, That no such conviction shall be quashed for Conviction
want of form, or be removed by certiorari or otherwise into any of his majes- tº:-

ty's superior courts of record; and no warrant of commitment shall be held moved, no;
void by reason of any defect therein, provided it be therein alleged that the .*
party has been convicted, and there be a good and valid conviction to sustain form.
the same.

lxxxiv.
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This act

XXXVII. Provided always, and be it enacted, that nothing in this act con
tained shall affect or alter any act, so far as it relates to the crime of high
treason, or to any branch of the public revenue, or shall affect or alter any

tºº
son, the

... act for the prevention of smuggling, or any part of the act passed in the sixth
acts.

Not to exd t

ºd or
Ireland.

year of the present reign, intituled An Act to repeal the laws relating to the
combination of workmen, and to make other provisions in lieu thereof.
XXXVIII. Provided also, and be it enacted, That nothing in this act
-

contained shall extend to Scotland or Ireland.
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NINTH GEO. IV. CAP, XXXII.
AN ACT

FOR AMENDING THE LAW or

EVIDENCE IN CERTAIN CASES.

[Passed 27th June, 1828.]
WHEREAS it is expedient that quakers and moravians should be allowed
to give evidence upon their solemn affirmation in all cases, criminal as well as.

civil ; and that, in prosecutions for forgery, the party interested should be ren
dered a competent witness: Be it therefore enacted by the King's most excel
lent majesty, by and with the advice and consent of the lords spiritual and

temporal, and commons, in this present parliament assembled, and by the
authority of the same, That every quaker or moravian who shall be required $.”

to give evidence in any case whatsoever, criminal or civil, shall, instead of ...a
taking an oath in the usual form, be permitted to make his or her solemn affir- of an oath,
mation or declaration in the words following; that is to say, “I A. B. do º #.
solemnly, sincerely, and truly declare and affirm;” which said affirmation or mation in
-

-

ault

-

-

declaration shall be of the same force and effect in all courts of justice, and ..."
other places where by law an oath is required, as if such quaker or moravian tººl.
had taken an oath in the usual form ; and if any person making such affir
mation or declaration shall be convicted of having wilfully, falsely, and cor
ruptly affirined or declared any matter or thing, which iſ the same had been
sworn in the usual form would have amounted to wilful and corrupt perjury,
every such offender shall be subject to the same pains, penalties, and forfeitures

to which persons convicted of wilful and corrupt perjury are or shall be subject.
II. And be it enacted, That on any prosecution by indictment or informa-Interested
tion, either at common law or by virtue of any statute, against any per-ſºº.
competent
son, for forging any deed, writing, instrument, or other matter whatsoever; j
or for uttering or disposing of any deed, writing, instrument, or other matter in
cases of
whatsoever, knowing the same to be forged ; or for being accessory before or forgery.
after the fact, to any such offence, if the same be a felony; or for aiding, abet
ting, or counselling the commission of any such offence, if the same be a
misdemeanor; no person shall be deemed to be an incompetent witness in
-

-

-

-

-

-

-

-

-

support of any such prosecution, by reason of any interest which such person

-

may have or be supposed to have in respect of such deed, writing, instrument,
or other matter.

III. And whereas it is expedient to prevent all doubts respecting the civil Ever

rights of persons convicted of felonies not capital, who have undergone the ..."."
punishment
which
they
were be
adjudged;
therefore
That where
any offender to
hath
been
or shall
convictedBeofitany
felony enacted,
not punishable
with not
.º
it has
death, and hath endured or shall endure the punishment to which such offender ºº::
hath been or shall be adjudged for the same, the punishment so endured hath the effect of

and shall have the like effects and consequences as a pardon under the great ºl
seal as to the felony whereof the offender was so convicted : Provided always, great seal.
that nothing herein contained, nor the enduring of such punishment, shall
prevent or mitigate any punishment to which the offender might otherwise be
lawfully sentenced on a subsequent conviction for any other felony.
IV. And whereas there are certain misdemeanors which render the parties No misde
convicted thereof incompetent witnesses, and it is expedient to restore the ...!”
competency of such parties after they have undergone their punishment; Be jºr
it therefore enacted, That where any offender hath been or shall be convicted render a

of any such misdemeanor, (except perjury or subornation of perjury,) and Hºn.
hath endured or shall endure the punishment to which such offender hath been witness .
the
or shall be adjudged for the same, such offender shall not, after the punish- endured
...";
y

-

-

ment so endured, be deemed to be by reason of such misdemeanor an incom-

petent witness in any court or proceeding civil or criminal.

punishment.
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SCHEDULE, No. 1 [.

s

ACTS REPEALED–or PARTLY REPEALED,
BY

7 Geo. IV. Cap. 64.
7 & 8 Geo. IV. Cap. 27, and
9 Geo. IV. Cap. 31.
The Letters T. or P. mean Totall,y or P
Partly repealed.
The Mark " denotes those by 7 G. 4. c. 64, and t those §§ G. 4.
-

STATUTES

repealed,

º

-

subjects of Acts

th
-

\lºgº

repealed.

| p. Taking

9 H. 3. st. 2. c. 10

Deer stealing, &c. 7 & 8 G. 4.

the king's ve

-

n ison

-

-

c. 26 (P. Inquisitions

# ..
#52

OVISIONS relat
PROVISION
in the

--

-

or in

c. 31.

:5

3 Ed. 1. c. 2 & 20

member

r. Murder

c. 39. s. 26 to 29

-

of life

-

or

- Murder, 9 G. 4. c.31. s. 3. to 8

-

|

-

P. Clerks guilty of felony, obsolete Act
|
( ! trespassers in parks, &c.

Rape, 9 G. 4. c. 31. s. 16 and
+ ..

P. Murder, rape, and ab

c. 11 & 13

duction
*

..

+ 4

P. Bailing -

c. 15

--

----

--

-

-

-

-

...

st. I

c. 29, 34

|

p. Rape
and
writ of
&c.
-

odio,
-

c. 46. P. Levying for damages

--

... st. 2.

ſ

able, 9 G. 4. c. 31, s. 10

} Rºpe, vide supra.
-

-

-7 & 8 G. 4. c. 31

p. Felons, Hue and Cry, ) (Felons and felonious acts, see
7 G. 4. c. 64, and 7 & 8 G.
shutting gates, high
4.
c. 29, 30 and 31
ways, &c. Coursing, hunting, and carrying
away deer, from any forest,
chase, &c. see 7 & 8 G. 4.
T. Malefactoribus Parcis
-

21

18–Abduction, s. 19, 20.Murder, supra.
-7 G. 4. c. 64. s. 1, 2, 3

-Bigamy, 9 G. 4. c. 31. s. 22
* Homicide, casual and justifi

-

;:

c. 9 P. Killing without felony

--

+ 13

-

st. 3. c. 5|p. Bigamy -

--

+6

-

-

c. 29. s. 26 to 29
-

-

p. Assaulting a clergy

the 9 G. 4. c. 31. s. 23–
Any other assault is punisha
ble by indictment
P. Trespasses in king's forests.” 8 G. 4. c. 29. s. 26 to 29
p. Bigamy
-See 9 G. 4. c. 31. s. 22

to ea. 2... i. e. g {*::"""
1.Ed. 3. st. 1. c. 8
+ 18

... st. 3. c. 2

Arresting
clergyman
on civil
process, awhilst
performing
du
ty, is made a misdemeanº by

-

-

lxxxviii

ACTS AND STATUTES, &c,
STATUTES

SUBJECTS of ACTS

repealed, wholly or in

repealed.

PROVISIONS rºlating thereto,
in the NEW ACTS.

part.

+25

-

-

ed as murder

st. 6. c. 4, 5

{
}
c. 15 }

P. Clerks convicted of trea
Obsolete

c. 11
c. 22
c. 19
c. 5

+

1 R. 2.

+

6 ... st. 1. c. 6

-

sons, &c.

vulg. st. 3
28 Ed. 3.
...
34
...
37
...
+ 50

By 9 G. 4. c. 31, to be punish

ſ

P. Petit treason

. st. 5

-

-

P. Hawks

-

7 & 8 G. 4. c. 31

-

P. Liability of hundreds

c. 29. s. 31

-

-

P. Arresting clergymen

-

-

See 9 G. 4. c. 31. s. 23

See sections 16 & 18 of 9 G.

P. Ravishing P. Cutting tongues, &c.

4. c. 31

-

5 H. 4.

#

c. 5

Ditto s. 11, 12
As to assaults with felonious

f....

c. 6

P. Assaults

intention, s. 26
Assaults on seamen, s. 26

-

Common assaults, s. 27, 29
+ 2 H. 5. st. 1. c. 9
* 7.
1
* 9.
c.
c. 12
8 H. 6.
c. 11
+ 11
c. 12
* 18

* 23

c. 9 |

P

}

. Fleeing for murders, &c.

Obsolete.

T. Lollards and hereticks
P. Misnomers in indictmen tS

7 G. 4. c. 64. s. 19, 20
7 & 8 G. 4. c. 29, s. 21

-

P. Stealing records
P. Assaults, &c. -

1.

Wide supra.
P. As perpetuates 9 H. 5 P. Sheriffs, &c. bailing per
7 G. 4. c. 64. s. 1, 2, 3
sons
-

-

-

}

7 & 8 G. 4. c. 29, and all
33 ..
* I R. 3.
1 H. 7.
+ 3 ..
* ... ..
f..

4

c.

1

c. 3
c. 7
c. 2
c. 3

c. 14
c. 18

P. Servants stealing their
other acts respecting Larce
deceased masters' goods
ny, &c.
7 G. 4. c. 64. s. 1, 2, 3
Bailing Unlawful hunting - - 7 & 8 G.4, c. 29. s. 26, et seq.

:

-

-

-

Abduction of women

-

See 9 G. 4. c. 31. s. 19, 20

Bail and mainprize -

-

7 G. 4. c. 64. s. 1 to 3

. Offences in king's household

-

-

}

BI. Com. vol. 4. p. 124, 5

-

-

T. Taking clergy from cer
tain persons

7 & 8 G. 4. c. 28. s. 6 & 7

-

-

Punishable as murder by 9 G.
# 12 ..

21 H. 8.

c. 7

c. 7

T. Petit treason

robbed
T.

•{
c. 11

4. c. 31. s. 2

7 & 8 G. 4. c. 29, passim.

T. Thefts by servants T. Restitution to persons

c. 11;
23.

-

See 7 & 8 G. 4. c. 29. s. 57

-

-

-

=

Plea of clergy abolished by 7
& 8 G. 4. c. 28. s. 6. but

Clergy denied in
treason, felony, or mur

see s. 7

der, except sub-deacons

U
T. Clerks breaking prison -

Petit treason by 9 G. 4. c. 31,
punishable only as murder
Obsolete.

Justifiable homicide if he re
# 24 ..

c. 5

T. Killing a thief

sists, but not specially men

-

tioned in these late acts

. Standing mute and chal
lenging - T. Vice of buggery T. Fishing in ponds p. Perpetuating 25 H. 8.
T

* 25.
+25 H. 8.
31 ..
*32

c. 63 }

c.

c. 2

-

c. 3
c. 3.

9S

-

-

..}

- }

7 & 8 G. 4. c. 28. s. 2, 3
9 G. 4. c. 31. s. 15 and 18

-

7 & 8 G. 4. c. 29. s.34, 35
-

Repealed as above
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ACTS AND STATUTES,

STATUTES

SUBJECTS of ACTS

repealed, wholly or in

repealed.

PROVISIONS relating thereto,
in the NE: ACTS.

part.

33

..

--

f ...

..

c.

1

|

T. Counterſet
tokens

letters and
-

-

7 & 8 G. 4. c. 29. s. 53, as to
fale pretences

-

9 G. 4. c. 31. s. 3 to 8

c. 12

P. Murder, &c. -

c. 23

T. Trials for treason

-

ſ

This act appears to have be

\
34 & 35 H. 8. c.

|

come useless
*

T. Certificates of convicts

7 & 8 G. 4. c. 29. s. 74
into K. B.

14
35

..

-

-

s. 40, 41

T. Preservation of woods

c. 17

--

37 H. 8

C.

T. Burning frames
P.

.
1 Ed. 6,

c. 8:

|

c. 12

As

relates

stealing

* 2 & 3 ...
--

|
c. 24 |
c. 33 |

5& 6

c 4.

c.

9

-

-

-

-

-

-

-

the trial

ders, &c.

-

-

T. Horse-stealing,
-

|

4 & 5

c. 10}
ca;

+

--

+

+ 5 Eliz.

c. 8
c. 4

-

:}

T. Robbing in one shire,

and flying into another,
-

|

7 & 8 G. 4. c. 29. s. 25
Wide sect. 12 of 9 G. 4. c. 31
7 & 8 G. 4. c. 29. s. 11 to 14
7 G. 4. c. 64, s. 12
7 & 8 G. 4. c. 29. s. 76

-

T. Bailing by justices
T. Taking examination of
persons suspected
manslaughter and felony

º

P. Accessories to robbery
T. Accessories in murder

T. Abduction of girls un

}
Affrays, &c. by work
men, & c.
}
-

7 G. 4. c. 64. s. 1 to 3.
S. 9 to 11
7 & 8 G. 4. c. 29. s. 54
9 G. 4. c. 31. s. 3
-

|

and burning

P.

See 7 G. 4 c. 64. s. 4, and 9
G. 4. c. 31. s. 4 to 8

-

T. Robbing house, booth,

der sixteen -

Wide supra, referring to 9 G. 4

-

of mur

denied clergy

* 2 & 3

13, 14, 15, 25

P. Striking with a weapon -

w!

C.

c. 28. s. 6, 7,

and c. 39. ss. 5, ſo, ii, 12,

}
..}
denied
}

and bigamy
T. For

7 & 8 G. 4. c. 31
7 G. 4. c. 64. s. 20
7 & 8 G. 4. c. 29. s. 25

-

&c. denied clergy
*

}

P. Petty treason, murder,

clergy
#

-

horse

P. As to house-breaking,
robbing, horse-stealing,
sacrilege, and clergy for
ditto

+

-

to

c. 30. s. 19, 20

s. 20

-

s. 25

-

C

-

w!

T. Reviving 21 H. S. c.
7, relating to thefts by
- Servants

+

c. 17

T. Sodomy

-

-

-

-

|
|

7 & 8 G. 4. c. 29. s. 46.

See 7 & 8 G. 4. c. 29, s. 9,
and 9 G. 4. c. 31. s. 15, but
not eo nomine

7 & 8 G. 4. c. 29. ss. 26 to

13 Eliz.
f 18

..

27

..

{
}
7;

c. 25
C.

C.

T. Taking fish, deer, &c.
T. Clergy taken from cer

|

}
}
T. Clergy taken from rape
and burglary - - |
T. Hue and Cry - |
tain felons

-

29, ss. 31, 34, 5
c. 28. s. 6

-

P. As alters 35 H. 8. c.
17.

Woods

-

-

7 & 8 G. 4. c. 29. s. 38, 39

Burglary, c. 29. s. 11, 12
Rape, 9 G. 4. c. 31. s. 16, & 18
See 7 G. 4. c. 64. s. 28, and
7 & 8 G. 4. c. 31
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ALTerred.

OR

rte PEALED

STATUTEs.

SUBJECTS of ACTS

PROVISIONS relating thereto,

repealed, wholly or in

repealed.

in the NEW ACTS.

part.

--

C.

12;

P.

c.

9

T.

C.

15;

Accessories in horse

}

stealing, denied clergy
+ 39
--

c. 7

43 ..

c. 13

--

--

c. 8.

f Jac. 1.

(vulg. 2 Jac. 1.)
+

|
}

c. 11

--

Abduction-of women

T. Robbing empty house in \
day-time denied clergy ſ
T. Respecting misdemeanors

Wide c. 29, passim

T. Local, as to four Nor

Obsolete

-

thern Counties

c. 2

15 Car. 2

-

T. Explaining ditto

-

c. 5
c. 1
c. 7

{

...

...

:T

c. 25

*}

c. 8

c. 23

...

...

10 W. 3.

|
|

... c. 24

:
2 |}

c. 23
--

s. 9

. Clergy taken from cer

Plea abolished by c. 28. s. 6,

tain felonies

. Apprehending high
waymen

-

7 & 8 G. 4. c. 30. s. 15
but see s. 7

-

-

7. G. 4. c. 64. S. 28 to 30

-

. Destroying pigeons and

º

fishing unlawfully,

7 & 8 G. 4. c. 29. s. 33 & 34
c. 30, s. 15
--

burning heath, &c.
. Explaining an act of 3
W. & M.

-

-

An act expired

-

-

7 & 8 G. 4. c. 29

Burglary, robbery, &c.

C. f

. Assaults on seamen

ers

c. 31
C.

9 G. 4. c. 31. s. 26
-

7 G. A. c. 64 s, 9 to 11, and
. Accessories and receiv

1 Ann. st. 2. c. 9

6 ..

8 G. 4. c. 30, as to burning

9 G. A. c. 31. 26

(vulg. I 1 & 12.)

* 5 ..

7&

-

-

c. 1

(vulg. 10 & 11.
#11

} c. 29. s. 38

steal them
7 & 8 G. 4. c. 29. s. 16
9 G. 4. c. 31. s. 12

. Destroying ships
. Mutiny of mariners
. Preserving game and fish

|
T

* 4

-

-

... c. 30. 19, 20

...

If intending to

T. Stealing cloth from racks
T. Malicious wounding
. Malicious burning

c. 11

3 W. & M. c. 9

and also s. 26 & 31

*

T. Destroying trees

maiming
.

7 & 8 G. 4. c. 29. s. 7, 8,

|

-

-

-

s. 22

-

deer
T. Deer and conies

wood
... ...
22
+22 & 23 ...

9 G. 4. c. 31. s. 7, 8, 9

-

-

|

}

-

T. Manslaughter
T. Bigamy
P. Doves, pigeons, and
-

c. 27
c. 13
c. 13

2
3
7

O
>te
7 G. 4 c. 64. s. 9, &c. and
7 & 8 G. 4. c. 29. s. 54
9 G. 4 . c. 31. s. 19, 20

T. Embezzling armor, &c.

c. 4

31

:

-

-

. Apprehendin
breakers

-

house

7 G. A. c. 64. s. 29

-

To repeal a clause in

9

7 & 8 G. 4. c. 29. s. 54

-

7 & 8 G. 4. c. 29, s. 74, &c.

I () W. 3

(vulg. 5. c. 6.)

. Assaulting and provok
ing to fight

f0 Ann. st. 2. c. 14

T

|

. Attempting life of
councillor

-

-

9 G. 4. c. 31. s. 27

Attempts to kill are by s. 11 of
9 G. 4. made capital; dis
tinction as to rank or station

of the party attacked is not
continued, except of course

as to the king and the
branches of his family named
in the 25th of Edward the
3d.

ACTS AND STATUTES,

xc

STATUTES

SUBJECTS of ACTS

PROVISIONS relating thereto,

repealed, wholly or in

repealed.

in the NEW ACTS.

part.

T. Robberies in houses

... st. l. c. 7
c. 21
..

12
13

(vulg. 12

º:

7 & 8 G, 4. c. 29. s. 11 to 14

-

. Relating to stealing from
ships in distress P. Liability of hundred in
P

--

--

s. 18. 19

--

-

st. 2. c. 18.)
1 Geo. 1. st. 2. c. 5

{

riots -

}

-

-

-

. Planting and preserving
timber, and to prevent
burning
P . Robbery, &c. transpor

--

--

c. 31. s. 2

T
--

c

--

*{
|

|

c. 23;

*|

if re-enacted
See 7 & 8 G. 4. c. 29
7 & 8 G. 4. c. 29. s. 26 to 29

cept what relates to the
admiralty jurisdiction
T . Rilling deer, &c.
T. To explain 1 G. 1. c. 48
T. To prevent robbery, bur
glary, &c. T . Going armed and dis
guised, and doing inju
ries to persons -

Repealed as above
7 & 8 G. 4. c. 29 passim

-

-

C.

c. 30. s. 10

--

This act made returning ſrom
transportation capital, Quare

tation of felons, &c. ex

c. 11

c. 28
c. 16

--

-

-

-

Black Act.

The offences nam

ed in this act are provided
for in 7 & 8 G. 4. c. 29 &

30, and 9 G. 4. c. 31

-

See the 6 G. 4. as to combi

nation.—If any assault is

fl2.

committed in consequence of
combination, s. 25 of 9 G.

Combinations of work

P.

c. 34

men

4. c. 31, provides the pun
fe Geo. 2.

c. 25

:.

Stealing orders and
curities

c. 32

..

“:

7 & 8 G. 4. c. 29. s. 5

-

-

-

Stealing lead and iron

T.

4

ishment.
9 G. 4. c. 31. s. 8

. Trial of murder

c. 21

--

--

--

--

...

s. 44

fixed, &c.
T

6 ..

C.

. Cutting sea banks, hop
binds—regulating manu
c
factures of cloth, &c.

37

&c.
c. 16

8 ..

-

-

-

Amending statutes
hue and cry

T.

of

}
Destroying turnpikes
}
and public works
-

-

c. 20

10 ... .
11 ..

f11 Geo. 2.
13 ..

c.
c.
c.
c.

32
22
22
21

14 ..

c. 6

15 ..

c. 34

c. 30. s. 12, 18

The law of hue and cry does
not appear to be continued
7 & 8 G. 4. c. 30. s. 13, 14

Continuing two acts

Liability of hundreds
Beating, wounding, &c.
. Destroying coal works
Do. sheep and cattle

i

}

. To explain ditto.

T.

--

Statute of hue and

º

22 ..
amended

-

--

c. 31, passim

9 G. 4. c. 31. s. 12
7 & 8 G. 4. c. 30. s. 5

-

--

--

...

s. 16

The law respecting hue and
cry appears to be done away,
as also the liability of the
hundred in case of robbery

... Combination of workmen
. Writs of execution

f....
-------

against inhabitants of
hundred . -

tº

-

c. 45
24 “ºne

25, ºn
º

}

Securing mines of black
lead

-

-

See now 7 & 8 G. 4. c. 31. s.
4, 7, &c.

-

. Robberies on rivers, &c.

f.

Wide supra

-

}

7 & 8 G. 4. c. 29. s. 17
--

--

c. 30. s. 5 to 7

xci

repealed out. Altered.

STATUTES
repealed wholly, or in

SUBJECTS of ACTS

PROVISIONS relating thereto,

repealed.

in the NEW ACTS.

part.

P. Advertisements prohib
ited as to goods lost,
c. 29. s. 58, 59

with an intimation that

c. 36. s. 1

“no questions would be
asked.”
--

s. 11

-

|

P. Murder

# 25 Geo. 2. c. 37
26 ..

C.

-

19 |

-

-

P. Payments to prosecu
tors in case of felony -

-

7 G. 4. c. 64

}

9 G. 4. c. 31. s. 2 to 8

-

P. Stealing from wrecks—

}
P. Assaults to hinder salvage
8 P. Allowance to poor *}

4 & 8 G. 4. c. 29. s. 18

search warrants for ditto

+

--

--

* 27 ..

C.

nesses

28 ..

9 G. 4. c. 31. s. 24

--

C.

w!

-

-

P. Burning goss, &c. and
perpetuating 25 Geo. 2.
c. 36

-

7 G. 4. c. 64. s. 22 to 26

-

-

-

7 & 8 G. 4. c. 30. s. 17

|

T. Stealing lead and other
29 ..

c. 80%

metals

-

c. 29. s. 37

}

-

ſ

As to destroying, &c. trees, see

|

As to stealing, c. 29. s. 38.
But the liability of hundreds,
&c. to make good the da

7 & 8 G. 4. c. 30. s. 19

C.

*

P. Liability of parishes,
&c. if trees, &c. are cut
or destroyed
-

304.
31 ..

c. 24

{

p.

Obtaini
taining

|

º

money

b

C.

4.

C.

*{

12;
{
c. 14
{
as:
29;
{
c. 31

5 Geo. 3.
6.

See 7 & 8 G. 4. c. 30, s. 21,

9,.
--

--

C.

for preserving game. It
* relates to pigeons T. Destroying banks, flood
T.

--

--

13 ..

-

Lincolnshire sea banks
T. Preservation of trees
>

roots, &c. -

-

and woods

c. 30. s. 19, as

to destroying trees, &c.
c. 29. s. 38 to 41

damaging and stealing
c. 30. s. 2, 5,

T. Destroying mills, works
of mines, &c.

!

-

T. Receivers

- }

-

-

-

S. 54 to 57

-

P. Punishing larceny and \
-

-

T. Deer

-

passim

-

T. Stealing turnips, cab
bages, &c.
T. Preserving poplars, al
ders, &c. -

c. 30

7 & 8 Geo. 4. c. 29. s. 34, 35

...

- }

-

-

f

}
}

T. Preservation of timber

receivers

16,.

-

T. Stealing dogs

*{

c. 29. s. 38 to 41

T. Fish and conies, and

c. 18
c. 48

C.

c. 30. s. 12

trees -

T. Inter alia, preserving

|

7 & 8 G. 4. c. 29. s. 33

-

c. 41

c. 31

|

}
Inter alia pl. destroying
}

gates, &c.

hollies, &c.
10..

22, as to roots

T. To amend the 1 Jac. 1

c. 36
C.

of riots

-

l
2 Geo. 3

the late act, except in case

|

7 & 8 G. 4. c. 29. s. 53

false pretences
T. Destroying madder

c. 35

mage, is not continued by

-

-

-

-

-

-

}
}

s. 43
s. 38 to 41
c. 30. s. 19
c. 29. s. 26 to 29
--

xcii

ACTS AND STATUTES,
STATUTES

SUBJECTS of ACTS

PROVISIONS relating thereto,

repealed wholly or in

repealed.

in the NEW ACTS.

part.

* 18 ..

c. 19

19 ..

c. 74

21 ..

c. 68

--

c. 69

--

22 ..

P. Prosecutor’s costs

|
|

onment, &c.

-

}

7 & 8 G. 4. c. 28. s. 9

T. To explain 4 Geo. 2. c.
32. Lead, &c.
T. Lead, & c.

c. 58

7 G. 4. c. 64

-

P. Transportation, impris

T. Receivers

-

-

-

-

...

|
--

-

c. 29

s. 54 to 57

--

Distinction
+ 30 Geo. 3. c. 48

31

--

P. Petit treason

|
w!

c. 35
c. 51

-

+ 33

C.

T

witnesses

" -

-

-

•

, -

P. Assaults to obstruct the
--

passage of grain, &c. 39

c. S5

{

41 (U.K.)
42

..

en'
sº

|
|

ries, &c.
T. Indemnity to persons
whose mills, &c. de
-

stroyed

-

-

-

-

-

T. Extending 13 G. 3. c.
32

-

-

-

-

-

}

-

P. Misdemeanor, stealing
under 5s. Wilful inju

c.

C. 67

by 7 & 8 G. 4. c. 24. s. 2
7 & 8 G. 4. c. 29. s. 36

T. Embezzlements of
clerks and servants

39 & 40 ..

and grand larceny abolished

-

-

c. 9
--

-

|
|
|

7 & 8 G. 4. c. 30. s. 9
and

9 G. 4. c. 31. s. 24 to 29
s. 22

7 & 8 G. 4. c. 31, passim
G. 4. c. 31. s. 26

... c. 107

--

Deer
T.

•

9

:

7 & 8 G. 4. c. 29. s.48 to 51.

... ... c. 39 & 30
...

...

c. 31

Stealing, &c. vegetables, 7 & 8
G. 4. c. 29. s. 43.
Destroying, &c. c. 30... s. 21,
22

--

murder no

... longer continued, see 9 G. 4

|

-

. Oyster fisheries
. Firing ships and ob
structing and assaulting
T. Bigamy
T. Liability of hundreds

c. 67

36
f.

-

from

The distinction between petty

. That persons convicted
of petty larceny, may be

Seannen

+ 35

|

-

-

-

7 & 8 G. 4. c. 29. s. 26 to 29

Malicious shooting at,
wounding, stabbing, &c.

*
-

7 & 8 g. 4. c. 29. s. 26 to 29

using means to procure

# 43 Geo. 3. c. 58

miscarriage of women,
and setting fire to buil

...

...

... c. 30. s. 2, &c.

9 G. 4. c. 31. s. 11, 12, 13

dings
*

--

c. 59

º

|
+

-

As to laying the property
Casting away and des
troying ships,

º

7 G. 4. c. 64. s. 22 to 24

7 G. 4. c. 64. s. 9, 10 & 11
7 & 8 G. 4. c. 29. s. 61

trials of accessories to

c. 1133

c. 30

murders and

º

44

.

C.

45

.

c. 66'

P.

T

felonies,

and manslaughters
Theft and larceny

9 G. 4. c. 31. s. 3 & 31

-

. Amending 6 G. 3. c. 36
and 9 G. 3. c. 41.

c. 29, passim
This relates to stealing bark of
trees in the king's forests, &c.
quare, if specifically provided
for in the new acts

T

48

..

C.

*|

c. 144 |

. To repeal 8 Eliz. c. 4,

as to taking clergy from
the offence of privately
stealing
T . Preserving
the oyster

7 & S. G. 4. c. 29. s. 6

*-

fisheries

-

--

s. 36

xciii

REPEALED or ALTERED,
STATUTES

SUBJECTS of ACTS

PROVISIONS relating thereto,

repealed.

in the NEW ACTS.

repealed, wholly or in

-

part.
T.

51

To repeal 18 G. 2,

ºl

far as same takes clergy
from persons stealing

..

s. 16

--

--

cloth, &c. in printing
grounds
T. Deer

-

-

-

--

-

s. 26 to 29

-

T. Embezzling securities

...

--

by bankers, &c.

-

. Extending 30 G. 2. c.

T

24 as to obtaining mon-

52 Geo.

s. 48 to 51

-

|

7 & 8 G. 4. c. 29. s. 53

ey by false pretences—
to bonds, &c.

T.
-

-

Destroying

-

property,

and recovering the dam
ages

-

-

c. 30

-

P. Relating to larceny, as

respects

and hard labor

-

-

T. Child stealing

-

-

7 & 8 G. 4. c. 29. s. 37

--

the

passim

9 G. 4. c. 31. s. 21

T. Stealing from mines T. Destroying buildings & Y
machinery, and enabling

*

|

c. 29

imprisonment

owners to

-

c. 30. & 31

recover

But c. 31 gives redress in
damages

57 : ..

C.

19

-

-

towns, &c.

case of riots only

-J

-

*}

P. Extending

f 58 ..

-

P. Liability of hundreds,
of the l l W. 3

-

-

As to seamen, see 9 G. 4. c.
31 s. 26 and 30

P. Repealing those parts of
several acts allowing re

* 58 Geo. 3. c.

wards for
feſons

-

-

T. As to trials of felonies

* 59 ..

}

on rivers, canals, &c.
T. To facilitate trials

tº .

7 G. 4. c. 64. s. 22

prosecuting
-

... c. 96

1 Geo. 4. c. 56

for

robbing

coaches,

and on
counties

boundaries
-

90

... c. 102

7 G. 4. c. 64. s. 9 to 12

&c.
of

7 & 8 G. 4. c. 29. s. 76

-

T. Summary punishment for
damaging wilfully
P. Explaining 43 G. 3. c. 11
T. Stealing from mines T. Repealing the 39 Eliz.,
-

... c.

making

abduction

7 & 8 G. 4. c. 29. s. 17

!

...]

pital; the 4 G. 1, which
made returning from
transportation capital;

c. 30

Wide supra
7 & 8 G. 4. c. 29. s. 37

As to abduction, see 9 G. 4. c.
31. s. 19, 20.

Returning from transportation,
5 G. 4. c. 84

and the 5 G. 2. c. 30,

making concealing ef
ſects by bankrupts ca
J
pital
T. In effect restoring bene
fit of clergy in cases of
stealing in shops, &c.
and to 5s. value

-

Concealing
rupts, 6 G.effects
4. c. 16by
y bank

Clergy, see 7
& 8 G. 4. c. 28. s. 6 & 7

As to benefit of

*

> *
-

-

-

.

-

xciv

-

*

r

ACTS AND STATUTES, &c.

STATUTEs

SUBJECT of ACTS

repealed, wholly or in

repealed.

-

*

..

PROVISIONs relating thereto,
-

in the NEW ACTs.

-

part.

f 1 &2

. c.

ss;

&c.
3

...

~!

P. Assaulting,
-

... c. 24

T. Receivers,

...

T. orDamages
from rioters,
malicious

-

{

reescue prisoners, see s. 12
and s. 25 of 9 G. 4. c. 31
7 & 8 G. 4. c. 29. s. 54 to 57

-

r

c. 33

Assaulting officers in order to

-

-

-

-

c. 30 & 31, passim
As to manslaughter, see 9 G. 4.

.

-

T. Manslaughter, servants

robbing, their.
f

...

º:

-

and "...accessories, before
the fact in larcenies and
felonies ... - - - -

... c. 38

.

.

c. 31. s. '9
• | Accessories, 7 G. 4. c. 64

Larcenies generally, 7 & 8 G.
4. c. 29

-

7 & 8 G. 4. c. 29. s. 54 to 57,
3 Geo. 4. c. 114

{

P. Receivers, and false pre
tences

as to receivers

-* -

As to false pretences, s. 53
f

:.
...

*

4

.

..

... c. 126

...

... c.

{

P. Assaults

-

P. Felonies

on turnpike

trusts

-

-

-

9 G. 4. c. 31. s. 24 to 29

-

7 & 8 G. 4. c. 30. s. 14, and 7
G. 4. c. 64. s. 17

-

P. Repealing several acts,
so far as they inflict cap
ital punishment
P. Giving clergy in certain Y

46

See the exception at the end of

}
53;|º

clause 1–of c. 27

-

3 Geo. 4. c.

larcenies

-

-

-

P. Giving clergy in cer
tain felonies,
victions
under on
the con9th

54

of George the first, and
the 27th of George the

l
6

--

,,

--

c.

19

C.

56

{

|

T. ters
Sending threatening let-

}
}

T. Stealing

}

second

-

-

7

--

--

C.

C.

94

69

|

mines,

property

and from

in
cor

r

7 & 8 G. 4. c. 28. s. 6 and 7

--

•

.

. .

--

s. 37

--

--

--

s. 51

--

S.

c. 29. s. 8, 9

porations
P. Misdemeanors by fac
tors, &c.

-

T. Stealing from

}

-

-

-

--

}

and hot-houses

-

}
gardens
}
-

-

END OF WOLUME THIRD.

--

-

--
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