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v NOTE TO SECOND EDITION.

To this edition several appendixes have been added, contain
ing special information for the assistance of the student ; also a
new and much fuller index than was contained in the former
edition.

Such changes have also been made in the notes as were

necessary to adapt them to the present state of the law ; and
additional cases of value have been cited.

NEW YORK, fa/max)’, 1884.

PREFACE.

THE unrivalled merits of Blackstone's Commentaries as an ele

mentary treatise upon the principles of the common law are as fully
recognized to-day as at any time in the past, as is attested by the fact
that no work is so commonly used as this for purposes of preliminary
legal instruction either by lawyers in their oﬁices or by professional
instructors in schools and colleges of law.

The clearness, grace, and

elegance of style, the lucid precision of statement, the happy union
of conciseness with great comprehensiveness of treatment, the orderly
and logical development of legal topics, the attentive regard to the
needs of students exhibited by the frequent explanations of technical
expressions, by the abundance of illustration, and by the careful un
folding of the reasons upon which particular principles of law are
founded,—these are qualities which have rendered, and still render,
the work admirably adapted for purposes of education, and have
made it particularly attractive to students and general readers.
But
notwithstanding these acknowledged merits, it is now generally recog
nized that these Commentaries, in their original form, have been by
the lapse of time, rendered less useful than formerly for purposes of
instruction, since students ﬁnd in them not only the body of the liv
ing law, but also much that is dead law, and are thereby confused
and perplexed. Considerable portions of the original text have
become wholly obsolete, and are of little or no importance, even on
historical grounds. The mind of the learner is thus uselessly be
wildered with unimportant details which burden the memory, and
give_erroneous ideas as to the present state of the law. This defect
is all the more serious from the fact that students read this work at
the outset of their studies, when they have no fund of acquired legal
knowledge which would enable them to discriminate between those

principles which are still in force, and those which have ceased to be
a part of the law.

Alarge part of the origmal work is, moreover,

given up to the consideration of topics which relate exclusively to the
English governmental and ecclesiastical system, and are of little

value to the American student, particularly at the beginning of his
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legal studies. These chapters are seldom, if ever, studied in this
country, and have lost much of their original importance even to
English students, having been in large measure superseded by able
treatises of a later date upon the British constitution. It is a further
defect in the Commentaries that some legal topics of great impor
tance are treated with undue brevity or are scarcely noticed at all.

Particularly is this remark applicable to the chapters upon the
Domestic Relations and to those treating of Criminal Law. Such
subjects, for instance, as the responsibility of masters for the wrong
ful acts of their servants, or the liability of infants for their acts, are

most meagrely and inadequately treated. In criminal law the subjects
of Embezzlement and False Pretences are not considered, while
Larceny and Forgery are discussed with insufficient fullness. The im
portant topic of Easements, in the law of real property, is also almost
entirely undeveloped, only a single variety of easements (that of
“ Ways") being referred to. So the subject of Fixtures is not dis
cussed, notwithstanding its great consequence in real estate law.
The law of Landlord and Tenant is also very meagrely presented.
The same is true of the law of Bailment and other important sub
jects.
The object of this edition has been to retain all the conspicuous
and acknowledged merits of the Commentaries in their unabridged
form, while the defects and imperfections which impair the usefulness
of the work are carefully removed. Obsolete matter, which is of no
historical value as regards the development of the law as a scientific
system of principles, has been omitted, wherever this could be done
without destroying the connection of thought. The chapters which
relate to the English form of government, as for example, those treat
ing of the “ King's Royal Family," the “ King’s Revenue," etc., have
also been omitted, as of no importance to the American student in an
elementary treatise upon the general principles of the common law.
Subjects insufficiently developed in the original work are discussed in
the copious notes v hich are appended to the text.
But it should beremarked that while omissions have been made of
unimportant matter, everything has been retained which is of either
historical or practical value for the student of law. Much that is
obsolete is yet of great historical value, and this has been seclulously
retained; as, for example, such topics as the feudal system, ﬁnes and
recoveries, the ecclesiastical courts of England, the beneﬁt of clergy,
practice and pleading at common law, etc. It is of fundamental con
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sequence that these topics should be thoroughly studied, in order to

gain an insight into the historical development of the law. All por
tions of the original work which state the principles of the living law
will be found in this edition in a complete and unaltered form. The
text of this edition is in Blackstone's own language, no changes hav
ing been made, except to make omissions of chapters or passages.
The only exception to this is in the chapter on Bankruptcy (pp. 583
588), where the provisions of statutes now in force have been stated
in lieu of those in force when Blackstone wrote. The preservation of
the exact language of the original work has been deemed of prime
importance, that Blackstone's inimitable style might not suffer detri
ment. Inadequacy of treatment or inaccuracy of statement has been
corrected by the insertion of notes, not by altering the text.
The abundant notes which have been added by the editor through
out the work, are intended to afford a fuller elucidation of important
principles, to illustrate the statements of the text by decisions drawn
from the leading American reports, to exhibit whatever marked
changes have been made in the law in the course of adjudication or
by speciﬁc legislation, to correct inaccuracies of statement, and in
various ways to supplement the original text and repair its deﬁcien

cies.

These notes have been made as concise as is consistent with

adequate comprehensiveness, and it has been attempted to make them
as clear and elementary in style as the text of the work itself. The
editor has found in his own experience that the extensive annotations
usually appended to editions of Blackstone confuse and perplex

students rather than enlighten and assist them, since they consist too
much of minutely detailed statements of nice legal distinctions, ex
pressed oftentimes in technical phraseology, rather than state the
general principles of law in a systematic form. But Blackstone only
intended his treatise to be elementary, stating fundamental legal
doctrines, and the notes should be in the same form.

Such has been

the editor's purpose, and it is hoped that the notes will be found
clear, accurate, and eminently readable.
A few notes have been retained from various English editions.

These are designated either by the name of the author, or by being
enclosed in brackets. Blackstone's own notes are designated by the
letters of the alphabet. For the other notes the editor himself is
responsible.
In the ﬁrst two books of the Commentaries, the chapters which

have been retained have been preserved intact, in nearly every instance,
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and the paging_of the original edition has been inserted in the margin
for convenience of reference. And throughout this edition, the num
bering of the original chapters has been preﬁxed in brackets at the
head of each chapter. In this way this edition can be used in con

nection with the unabridged edition, since lessons can be assigned to
classes by the original chapters and paging. In the third and fourth
books the marginal paging has not been retained, as it was found im

practicable to preserve the chapters intact, obsolete matter being
sometimes necessarily omitted in the very midst of chapters. By ll
judicious condensation of these two books, it is believed that they
have been rendered much more readable, and afford a more satisfac

tory presentation of the law in its present condition.

The chapters

on criminal law, for instance, abounded with statements of the pro

visions of ancient statutes, which are now wholly obsolete, and have
been superseded by later legislation. Owing to this cause, the study
of these two books has proved both bewildering and unsatisfactory.
In this edition the living law has been retained, the dead matter cut
away.
This edition is now sent forth for the use of American students, in

the hope and wish that it may render the study of this famous legal
classic more attractive and more proﬁtable, and that it may prove a
valuable aid at their introduction into legal study. If it serve no
better purpose than to guide the student and general reader in de
termining what portions of the Commentaries he should read, its use
fuiness, it is believed, will be cordially appreciated. This has long
been the great difficulty with students in undertaking to read Black
stone. Some read everything in order to lose nothing valuable, and
thus burden the memory with much useless and obsolete matter.
Others omit whatever is obsolete, and thus fail to read much that is

of great historical importance.

In this edition, everything in the

original text has been included which the editor's experience has led
him to conclude should be read by students, and its contents should
therefore be diligently studied from cover to cover. It contains
whatever portions of the original text are studied in the law schools
of this country, so that it will serve both for students in such institu
tions and for those who study by themselves or in oﬁices. To the
considerate judgment of law students and of legal instructors
throughout the country, it is hopefully submitted.
G. C.
New YORK, Orlober, r877.
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INTRODUCTION.
or THE NATURE AND EXTENT OF THE LAWS OF ENGLAND
SECTION I.
[nLAcKsToNE’s COMM.——INTRODUCTION.-—SECTION 11.]
Of I/10 Naflzre qf Law: in General

LAW, in its most general and comprehensive sense, signiﬁes
a rule of action; and is applied indiscriminately to all kinds of
action, whether animate or inanimate, rational or irrational.
Thus we say, the laws of motion, of gravitation, of optics, or
mechanics, as well as the laws of nature and of nations. And

it is that rule of action which is prescribed by some superior,.
and which the inferior is bound to obey.1
1“ The word ‘law’ has come down to us in close association with two

notions, the notion of order and the notion of force.

The associatio.. is

Of considerable antiquity, and is disclosed by a considerable variety of
languages; and the problem has repeatedly suggested itself, which of the

two notions thus linked together is entitled to precedence over the other,
which of them is ﬁrst in point of mental conception?

The answer, be

fore the Analytical jurists‘ wrote, would on the whole have been, that

‘law’ before all things implied order. ‘Law, in its most general and‘
comprehensive sense, signifies a rule of action, and is applied indis
criminately to all kinds of action, whether animate or inanimate, rational‘
or irrational. Thus we say, the laws of motion, of gravitation, of optics.
or mechanics, as well as the laws of nature and of nations.’ \Vith these
words Blackstone begins his chapter on ‘The Nature of Laws in Gen
eral.’ " * The Analytical jurists, on the other hand, lay down un
hesitatingly that the notion of force has priority over the notion of order.

They say that a true law, the command of an irresistible sovereign, en
‘ By the phrase " Analytical jurists," the writer refers chieﬂy to those eminent English Wl'lI:I'I
upon wrisprudence and legislation, Jeremy Bentham and john Austin,
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Thus, when the Supreme Being formed the universe, and
created matter out of nothing, he impressed certain principles
upon that matter, from which it can never depart, and without
which it would cease to be. When he put that matter into
joins a class of acts or a class of omissions, either on a subject or on a
number of subjects, placed by the command alike and indiﬁerently under
a legal obligation. * * * Law, when used in such expressions as the
Law of Gravity, the Law of Mental Association, or the Law of Rent, is
treated by the Analytical Jurists as aword wrested from its true meaning
by an inaccurate ﬁgurative extension. But I suppose that if dignity and
importance can properly be attributed to a word, there are in our day few

words more digniﬁed and more important than Law, in the sense of the
invariable succession of phenomena, physical, mental, or even politico
economical. With this meaning, ‘law’ enters into a great deal of modern
thought, and has almost become the condition of its being carried on.
" * * The laws with which the student of Jurisprudence is con

cerned in our own day are undoubtedly either the actual commands of
sovereigns, understood as the portion of the community endowed with irre
sistible coercive force, or else they are practices of mankind brought under
the formula, ‘ A law is a command,’ by help of the formula, ‘ whatever the
sovereign permits i_s his command.’ * ' " But has the force which

cor"r.\'\ls obedience to a law always been of such a nature that it can reason
ably be identiﬁed with the coercive force of the sovereign, and have laws
always been characterized by that generality which, it is said, alone connects
then. \\ltl! physical laws, or general formulas describing the facts of nature ? "
" \' * My conclusion is that “there are two types of organized political
society. In the more ancient of these, the great bulk of men derive their rules

of life from the customs of their village or city, but they occasionally, though
most implicitly, obey the commands of an absolute ruler, who takes taxes
from them, but never legislates. In the other, and the one with which we
are most familiar, the sovereign is ever more actively legislating on prin
ciples of his own, while local custom and idea are ever hastening to decay.
It seems to me that in the passage from one of these political systems to
another, laws have distinctly altered their character. The Force, for ex
ample, which is at the back of law, can only be called the same by a mere
-straining of language. Customary law is not obeyed, as enacted law is
obeyed. \Vhen it obtains over small areas and in small natural groups, the
-penal sanctions on which it depends are partly opinion, partly superstition,
‘but to afar greater extent, an instinct almost as blind and unconscious as '
I-that which produces some of the movements of our bodies. The actual
-constraint which is required to secure conformity with usage is inconceivably
-small. When, however, the rules which have to be obeyed once emanate
from an authority external to the small natural group and forming no part of

it, they wear a character wholly unlike that of a customary rule.

They lose

the assistance of sup("stiti0n, probably that of opinion, certainly that of
spontaneous impulse. The force at the back of law comes, therefore, to
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motion, he established certain laws of motion, to which all move

able bodies must conform. And, to descend from the greatest
operations to the smallest, when a workman forms a clock, or
other piece of mechanism, he establishes, at his own pleasure,
certain arbitrary laws for its direetion,—as that the hand shall
describe a given space in a given time, to which law as long as
the work conforms, so long it continues

in perfection, and

answers the end of its formation.
If we farther advance, from mere inactive matter to vegetable
and animal life,'we shall ﬁnd them still governed by laws, more
numerous indeed, but equally ﬁxed and invariable. The whole

progress of plants, from the seed to the root, and from thence to
the seed again; the method of animal i"nutrition, digestion, ["‘39
secretion, and all other branches of vital economy ; are not left
to chance, or the will of the creature itself, but are performed in

a wondrous involuntary manner, and guided by unerring rules
laid down by the great Creator.
This, then, is the general signiﬁcation of law, a rule of action
dictated by some superior being; and, in those creatures that
have neither the power to think, nor to will, such- laws must be

invariably obeyed, so long as the creature itself subsists, for its
existence depends on that obedience. But laws, in their more
conﬁned sense, and in which it is our present business to
consider them, denote the rules, not of action in general, but of

/zuman action or conduct; that is, the precepts by which man,
the noblest of all sublunary beings, a creature endowed with both
reason and freewill, is commanded to make use of those faculties

in the general regulation of his behaviour.
Man, considered as a creature, must necessarily be subject to

the laws of his Creator, for he is entirely a dependent being.

A

being independent of any other, has no rule to pursue, but such
as he prescribes to himself ; but a state of dependence will in

evitably oblige the inferior to take the will of him on whom he
be purely coercive force to a degree quite unknown in societies of the more
primitive type. * * * The generality of laws and their dependence on
the coercive force of a sovereign are the result of the great territorial area
of modem ‘States, of the comminution of the sub-groups which compose
them, and above all of the example and inﬂuence of the Roman Common
wealth, under Assembly, Senate, and Prince.” (Sir Henry Sumner Maine,

771: Early Hi:lar:y of Imﬁlulianr, Lect. xiii.)
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depends as the rule of his conduct; not, indeed, in every par
ticular, but in all those points wherein his dependence consists.
This principle, therefore, has more or less extent and effect, in

proportion as the superiority of the one and the dependence of
the other is greater or less, absolute or limited. And conse
quently, as man depends absolutely upon his Maker for every
thing, it is necessary that he should, in all points, conform to his

Maker's will.
This will of his Maker is called the law of nature. For as
God, when he created matter, and endued it with a principle of
mobility, established certain rules for the perpetual direction of
that motion, so, when he created man, and endued him with
'40] freewill to conduct himself in all parts of ‘life, he laid
down certain immutable laws of human nature, whereby that

freewill is in some degree regulated and restrained, and gave
him also the faculty of reason to discover the purport of those
laws.
Considering the Creator only as a being of inﬁnite ﬁﬂttltl‘, he
was able unquestionably to have prescribed whatever laws he
pleased to his creature, man, however unjust or severe. But, as
he is also a being of inﬁnite wisdom, he has laid down only such

laws as were founded in those relations of justice that existed in
the nature of things antecedent to any positive precept. These
are the eternal immutable laws of good and evil, to which the
Creator himself, in all his dispensations, conforms; and which

_ he has enabled human reason to discover, so far as they are

necessary for the conduct of human actions.

Such, among

others, are these principles : that we should live honestly, should
hurt nobody, and should render to every one his due; to which
three general precepts Justinian (a) has reduced the whole doc
trine of law.
But if the discovery of these ﬁrst principles of the law of
nature depended only upon the due exertion of right reason, and
could not otherwise be obtained than by a chain of metaphysical
disquisitions, mankind would have wanted some inducement to
have quickened their inquiries, and the greater part of the world
would have rested content in mental indolence, and ignorance, its
(0) _7urrr fr¢a‘l"a Itlllf /mt, bane:/r :'i1':rr, alftrum mm /cdrre, mum: cuigue Ir:'l1m~rl.
lnrf. I. i. 3.
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As, therefore, the Creator is abeing not

only of inﬁnite power, and wisdom, but also of inﬁnite goodness, he

has been pleased so to contrive the constitution and frame of
humanity, that we should want no other prompter to inquire after
and pursue the rule of right, but only our own self-love, that uni
versal principle of action. For he has so intimately connected,
so inscparably interwoven the laws of eternal justice with the
happiness of each individual, that the latter cannot be attained
but by observing the former; and, if the former be punctually
obeyed, it cannot but induce the latter. In consequence of which
mutual connection of justice and human felicity, he *has not [*41
perplexed the law of nature with a multitude of abstracted
rules and precepts, referring merely to the ﬁtness or unﬁtness of
things, as some have vainly surmised, but has graciously reduced
the rule of obedience to this one paternal precept, “that man
should pursue his own true and substantial happiness." This is
the foundation of what we call ethics, or natural law; for the

several articles into which it is branched in our systems, amount
to no more than demonstrating that this or that action tends to
man’s real happiness, and therefore very justly concluding that
the performance of it is a part of the law of nature; or, on the
other hand, that this or that action is destructive of man’s real

happiness, and therefore that the law of nature forbids it.
This law of nature, being coeval with mankind, and dictated

by God himself, is of course superior in obligation to any other.
It is binding over all the globe, in all countries, and at all times :

no human laws are of any validity, if contrary to this ;’ and
9“ Blackstone may here mean that all human laws ought to conform to the
Divine laws. If this be his meaning, I assent to it without hesitation.

Perhaps, again, he means that human law-givers are themselves obliged by
the Divine laws to fashion the laws which they impose by that ultinute
standard, because, if they do not, God will punish them. To this, also,I
entirely assentI But the meaning of this passage seems rather to be this:
that no human law which conﬂicts with the Divine law is obligatory or bind
ing; in other words, that no human law which conﬂicts with the Divine law
1': a law; for a law without an obligation is a contradiction in terms. I sup
pose this to be his meaning, because when we say of any transaction that it
is invalid, we mean that it is not binding. Now, to say that human laws
which conﬂict with the Divine law are not binding, that is to say, are not
zaws, is to talk nonsense. The most pernicious laws, and therefore those
which are most opposed to the will of God, have been and are continually
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such of them as are valid derive all their force, and all their au

thority, mediately or immediately, from this original.
But, in order to apply this to the particular exigencies of each
individual, it is Ltlll necessary to have recourse to reason, whose
ofﬁce is to discover, as was before observed, what the law of

nature directs in every circumstance of life, by consitlering what
method will tend the most effectually to our own substantial hap
piness. And if our reasons were always, as in our ﬁrst ancestor
before his transgression, clear and perfect, unrutfled by passions,
unclouded by prejudice, unimpaired by disease or intemperance,
the task would be pleasant and easy; we should need no other
guide but this. But every man now ﬁnds the contrary in his
own experience ; that his reason is corrupt, and his understand
ing full of ignorance and error.
This has given manifold occasion for the benign interposi
enfonced as laws by judicial tribunals.

The existence of law is one thing;

its merit or demerit another."’ (Austin on _‘7ur:'_rprmfcna' : Eng. Ed., p. 220,
note.)

Blackstone’s probable meaning in this passage was, that from the stand
point of true morality, and infaro ca/xscienlia, a man's duty to God may
oblige him to violate a human law, when that is clearly in conflict with a
Divine law; for he says subsequently, in regard to murder, which he declares

is “expressly forbidden by the Divine law,” that “ if any human law should
allow or enjoin us to commit it, we are bound to transgress that human law,
or else we must offend both the natural and the Divine.” He here evidently
uses the word “bound” as denoting obligation arising solely under the
Divine law, and places this obligation in direct opposition to that which the

human law, considered merely as a positive direction of the law-giving
power in human society would impose. The difficulty in explaining this
passage seems to have arisen from not discriminating carefully between the
diverse sanctions upon which the idea of obligation is to be based. It is
plainly apparent that a human law might be directly in conﬂict with a uni
versally received principle of moral duty, and there could be no question in
such a case that a man would be under a mom! obligation to violate the
law; but human tribunals, established to enforce the law, would still hold

him under a legal obligation to observe the law, and would punish its infrac
tion. In fact, such tribunals could not do otherwise if they fulﬁlled their
purpose. And as positive laws seldom or never conﬂict with principles of
morals which are of universal acceptance, it would lead to pernicious results
if men were not held strictly bound to obey every established law, whether
they deemed it right or wrong, just or unjust; for, otherwise, each man’s con
science would be set above positive law; and men’s consciences are ver)

variable, when th ’r interest or personal gratiﬁcation is concerned.
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tion of divine Providence, which, in compassion to the frailty, the
imperfection, and the blindness of human reason, ‘hath [“‘42
been pleased, at sundry times and in divers manners, to discover

and enforce its laws by an immediate and direct revelation.

The

doctrines thus delivered we call the revealed or divine law, and

they are to be found only in the holy scriptures. These pre
cepts, when revealed, are found upon comparison to be really a
part of the original law of nature, as they tend in all their conse
quences to man's felicity. But we are not from thence to con
clude that the knowledge of these truths was attainable by
reason, in its present corrupted state; since we ﬁnd that, until
they were revealed, they were hid from the wisdom of ages. As
then the moral precepts of this law are indeed of the same orig
inal with those of the law of nature, so their intrinsic obligation
is of equal strength and perpetuity. Yet undoubtedly the re
.vealed law is of inﬁnitely more authenticity than that moral system
which is framed by ethical writers, and denominated the natural
law ; because one is the law of nature, expressly declared so to be
by God himself; the other is only what, by the assistance of
human reason, we imagine to be that law. If we could be as
certain of the latter as we are of the former, both would have an

equal authority; but, till then, they can never be put in any com
petition together.
Upon these two foundations, the law of nature and the law
of revelation, depend all human laws ; that is to say, no human

laws should be suffered to contradict these.

There are, it is true,

a great number of indifferent points in which both the divine law
and the natural leave a man at his own liberty, but which are
found necessary, for the beneﬁt of society, to be restrained
within certain limits. And herein it is that human laws have
their greatest force and eﬂicacy; for, with regard to such points

as are not indifferent, human laws are only declaratory of, and
act in subordination to, the former.

For instance in the case of

murder: this is expressly forbidden by the divine, and demon
strably by the natural law; and, from these prohibitions, arises

the true unlawfulness of this crime. Those human laws that
annex a punishment to it do not at all increase its moral guilt,
or 'superadd any fresh obligation, 2'12 fam can.rrz'enlz'ez, to ["13
abstain from its perpetration. Nay, if any human law should al
low or enjoin us to commit it, we are bound to transgress that
5

8

OF THE NATURE

human law, or else we must offend both the natural and the

divine. But, with regard to matters that are in themselves in
different, and are not commanded or forbidden by those superior
laws,—such, for instance, as exporting of wool into foreign coun
tries,—here the inferior legislature has scope and opportunity to
interpose, and to make that action unlawful which before was not.
If man were to live in a state of nature, unconnected with
other individuals, there would be no occasion for any other laws
than the law of nature, and the law of God. Neither could any
other law possibly exist: for a law always supposes some
superior who is to make it; and, in a state of nature, we are
all equal, without any other superior but Him who is the author

of our being. But man was formed for society; and, as is de
monstrated by the writers on this subject, is neither capable of
living alone, nor indeed has the courage to do it.

However, asit is

impossible for the whole race of mankind to be united in one
great society they must necessarily divide into many, and form
separate states. commonwealths, and nations entirely indepen
dent of each other, and yet liable to a mutual intercourse.

Hence

arises a third kind of law to regulate this mutual intercourse,
called “. the law of nations,” which, as none of these states will

acknowledge a superiority in the other, cannot be dictated by
any, but depends entirely upon the rules of natural law, or upon
mutual compacts, treaties, leagues, and agreements between these

several communities: in the construction also of which compacts
we have no other rule to resort to, but the law of nature ; being

the only one to which all the communities are equally subject: and
therefore the civil law very justly observes, that qmm’ naturalz'.r
ratio inter 07717165 /101/zz'mzr mn.rlz'z‘uz'z', 'v0caturjus ge/ztimrz.
'44] *Thus much I thought it necessary to premise concern
ing the law of nature, the revealed law, and the law of na

tions, before I proceeded to treat more fully of the principal sub
ject of this section, municipal or civil law; that is, the rule by
which particular districts, communities, or nations are governed ;

being thus deﬁned by Justinian “jus cz'w'/e est quad quisque siéi
papulus amslz'luz't." I call it mm1z'cz'pal law, in compliance with
common speech ; for though strictly that expression denotes the
particular customs of one single vnmzz'czl/7z'mn or free town, yet it
may with sufﬁcient propriety be applied to any one state or na
tion which is governed by the same laws and customs.
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Municipal law, thus understood, is properly deﬁned to be “a
rule of civil conduct prescribed by the supreme power in a state,
commanding what is right and prohibiting what is wrong.”8 Let
us endeavor to explain its several properties as they arise out of
this deﬁnition.

And ﬁrst, it is a rule: not a transient sudden

order from a superior to or concerning a particular person; but
something permanent, uniform, and universal. Therefore a par
ticular act of the legislature to conﬁscate the goods of Titius, or '

to attaint him of high treason, does not enter into the idea of a
municipal law: for the operation of this act is spent upon Titius
only, and has no relation to the community in general; it is
rather a sentence than a law. But an act to declare that the
crime of which Titius is accused shall be deemed high treason :
this has permanency, uniformity, and universality, and therefore
is properly a rule. It is also called a rule to distinguish it from
adr/ice or cazmsel, which we are at liberty to follow or not, as we
see proper and to judge upon the reasonableness or unreasonable
ness of the thing advised: whereas our obedience to the law de
dcpends not upon our a;>pr01mtz'0n, but upon the Jllakerlr will.
Counsel is only a matter of persuasion, law is matter of injunction;
counsel acts only upon the willing, law upon the unwilling also.
‘It is also called a rule, to distinguish it from a c01nj)act["‘45
or agreement for a compact is a promise proceedingfrom us, law is
a command directed to us. The language of a compact is, “ I
8A municipal law is completely expressed by the ﬁrst branch of the
deﬁnition: “ A rule of civil conduct prescribed by the supreme power in a

state.” And the latter branch“ commanding what is right and prohibiting what
is wrong,” must either be superﬂuous, or convey a defective idea of a municipal
law; for if right and wrong are referred to the municipal law itself, then

whatever it commands is right, and whatever it prohibits is wrong, and the
clause would be insigniﬁcant tautology.

But it right and wrong are to be

referred to the laws of nature, then the deﬁnition will become deﬁcient or

erroneous; for though the municipal law may seldom or never command
what is wrong, yet in ten thousand instances it forbids what is right. It
may forbid an unqualiﬁed person to kill game; it may forbid a man to exer
cise a trade without serving as an apprentice, etc. Now all these acts were
perfectly right before the prohibition of the municipal law. (Cmt1sT1AN‘s
note, modiﬁed.)

On account of this objection to the deﬁnition as given in the text, Judge
Sharswood has proposed to modify it so that it shall read thus: Municipal
law is a rule of civil conduct prescribed by the supreme power in a state,

commanding what is to be done, and forbidding the contrary.
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will, or will not, do this ;” that of a law is, " thou shalt, or shalt

not do it." It is true there is an obligation which a compact car
ries with it, equal in point of conscience to that of a law: but

then the original of the obligation is different.

In compacts, we

ourselves determine and promise what shall be done, before we
are obliged to do it ; in laws, we are obliged to act without our
selves determining or promising anything at all. Upon these
accounts law is deﬁned to be “a rule."
Municipal law is also “ a rule ofcivil conduct.” This distinguishes
municipal law from the natural, . or revealed; the former of
which is the rule of moral conduct, and the latter not only the
rule of moral conduct, but also the rule of faith.
These
regard man as a creature, and point out his duty to God, to

himself, and to his neighbor, considered in the light of an indi
vidual. But municipal or civil law regards him also as a. citizen,
and bound to other duties towards his neighbor than those of
mere nature and religion: duties, which he has engaged in by
enjoying the beneﬁts of the common union ; and which amount
to no more than that he do contribute, on his part, to the subsist

ence and peace of the society.
It is likewise “ a rule pn’scrz'bcd." Because a bare resolution
conﬁned in the breast of the legislator, without manifesting itself
by some external sign, can never be properly a law. It is re
quisite that this resolution be notiﬁed to the people who are to
obey it. But the manner in which this notiﬁcation is to be made,

is matter of very great indifference. It may be notiﬁed by
universal tradition and long practice, which supposes a previous
publication, and is the case of the common law of England.

It

' may be notiﬁed, 1/z'21a 1/ore, by oﬁicers appointed for that pur
pose, as is done with regard to proclamations, and such acts of
“46] parliament as are appointed *‘ to be publicly read in
churches and other assemblies. It may lastly be notiﬁed by
writing, printing, or the like ; which is the general course taken
with all our acts of parliament. Yet, whatever way is made use
of, it is incumbent on the promulgators to do it in the most pub
lie and perspicuous manner ; not like Caligula, who (according

to Dio Cassius) wrote his laws in a very small character, and
hung them upon high pillars, the more effectually to ensnare the
people. There is still a more unreasonable method than this,
which is called making of laws ex post facto; when after an
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action (indifferent in itself) is committed, the legislator then for
the ﬁrst time declares it to have been a crime, and inﬂicts a

punishment upon the person who has committed it. Here it is
impossible that the party could foresee that an action, innocent
when it was done, should be afterwards converted to guilt by a
subsequent law ; he had therefore no cause to abstain from it ;

and all punishment for not abstaining must of consequence be
cruel and unjust.‘ All laws should be therefore made to com-~
4 The United States Constitution prohibits Congress and the State Legis
latures from passingergﬁost _/izrto laws. (Const., Art. I, §§ 9, lo). A similar
provision is also contained in many of the State Constitutions. The
phrase “ex post facla ” does not apply to retrospective legislation, which

is civil in its nature, affecting private rights retroactively, but only to
penal and ¢'n'/ninal proceedings which imp-use punishments or forfeitures.
Retrospective air/1'! laws may be invalid for other reasons, but they do not
come within the scope of this particular Constitutional prohibition. In the
leading case of Calder v. Bull, 3 Dallas 386, er ;$o.vtfacta laws were classi
ﬁed as follows : (I) “Every law that makes an action done before the passage
of the law, and which was innocent when done, criminal, and punishes such
action "; (2), “ Every law that aggravates a crime, or makes it greater than

when it was committed ”; (3), “Every law that changes the punishment, and
inﬂicts agreater punishment than the law annexed to the crime when com
mitted ”; (4),“ Every law that alters the legal rules of evidence, and receives
less or different testimony than the law required at the time of the com
mission of the offence in order to convict the offender.” But a law which
mz'l2'gatc: the severity of criminal procedure, as by reducing or diminishing

the punishment with which an act was punishable when committed, without
changing the kind of punishment, is 'not ex post faclo. Thus a law
changing the penalty for a certain offence from imprisonment for thirty days
to imprisonment for twenty days would be valid as to past offences ; but a
law changing the penalty from death to imprisonment for life would be
ex jbortfarlo and void, because there is a change in the kind of punishment.

If this were not the rule, it would be “left to the discretion of the legislature
and of judges to say whether the new punishment is or is not more merciful
or lenient than the old, and such a construction of the Constitutional prohibi
tion would impair its value and certainty of protection” (5/:e;>l1erdv.-People
25 N. Y. 406). In Ilartzmg v. Peajﬁle, 22 N. Y. 95, it was held that when a
statute, which prescribed the death penalty for the crime of murder, and
required that not less than four, nor more than eight weeks, should intervene
between the sentence and the execution, was repealed by a statute which
prescribed one year‘s imprisonment in a state prison at hard labor pre
viously to the execution of the death penalty and also provided that the

prisoner should not be executed at the end of the year until the Governor
had issued a warrant to the sheriff directing it,—the latter statute was void
as to offences of this kind, committed while the former statute was in force,
(See further, F/etc/zer v. Perk, 6 Cranch, 87 ; Watson v. Illerar. 8 Peters, 88;
Cunn/ling: v. 1'lli.r.r0urz', 4 Wallace, 277; Exjbarte Garland, hi. 333.)
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mene: in futuro, and be notiﬁed before their commencement ;'
which is implied in the term “pre.rcrz'brd."° But when this
rule is in the usual manner notiﬁed, or prescribed, it is then

the subject's business to be thoroughly acquainted therewith;
for if ignorance, of what he mzlg/zt know, were admitted as a legit
imate excuse, the laws would be of no effect, but might always
be eluded with impunity.
But farther : municipal law is “ a rule of civil conduct pre
scribed by 1/12 .ruprmlej>ozuer in a state." For legislature, as was
before observed, is the greatest act of superiority that can be ex
ercised by one being over another. Wherefore it is requisite to
the very essence of a law, that it be made by the supreme power.
Sovereignty and legislature are indeed convertible terms: one
cannot subsist without the other.
5 It is a general rule in the interpretation of statutes that they should not be
allowed a retrospective operation, when this is not required by express com
mand or by necessary and unavoidable implication. \Vith0IIt such command
or implication, they speak and operate upon the future only. (illzlrray v.
Gi1t:0n,l5 How. U. S., 421 : Das/z v. Van Klee:/E, 7 John. R., 477). The

legislature is competent to give a statute a retrospective effect, except as
prohibited by the constitution from passing ex 150:! facln laws, or laws im
pairing the obligation of contracts ; 0’. unless vested rights of property would

be affected.

Some laws are necessarily retrospective, such as laws for con

ﬁrming oﬁicial acts, amending charters, correcting assessment rolls, relating
to remedies, etc. (People v. Su;>erez'sor.r, 43 N. Y., I30; Sanford v. Bcnncll,

24 N. Y. 20: Lane v. /Vzlran, 79 Pa.~ St. 407; 1Ve'zu York 6':-' Oswvgo Jr’. A’.
Co. v. Van Horn, 57 N. Y. 473). “ Remedial statutes may be of a retrospec

tive nature, provided they do not impair contracts, or disturb absolute vested
rights, and only go to conﬁrm rights already existing, and in furtherance of

the remedy, by curing defects, and adding to the means of enforcing existing
obligations/’(Kcnt’s Comm. i., 455). But in some states, retrospective laws
are prohibited by constitutional provisions. (Kent, Comm. i. 455 note).
6 It was fonnerly the rule in England that acts of Parliament took effect

by relation from the ﬁrst day of the session in which the statute was enacted,
unless the act itself provided otherwise.
by a ﬁction of law, to be only a single day.

The entire session was deemed,
This rule operated at ‘times very

unjustly, since a man might be held liable for the violation of a statute which
had not been enacted at the time when he did the act complained of. It was
therefore repealed by the act 33 Geo. III., ch. I3, which provided that statutes
should have effect only from the time of receiving the royal assent. In New
York it is provided that every law, unless a different time be prescribed
therein, shall take effect on and not before the 20th day after the day of its
ﬁnal passage. (Rev. St. i., 157.) Similar statutes have been passed in some
of the other States, though the period of time prescribed varies consider

ably. The statutes of Congress take effect from their date.
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"' This will naturally lead us into a short inquiry concern-*' [47
ing the nature of society and civil government; and the natural,
inherent right that belongs to the sovereignty of a state, where
evcr that sovereignty be lodged, of making and enforcing laws.
The only true and natural foundations of society are the wants
and the fears of individuals. Not that we can believe, with some
theoretical writers, that there ever was atime when-there was no

such thing as society either natural or civil ; and that from the
impulse of reason, and through a sense of their wants and weak
nesses, individuals met together in a large plain, entered into an
original contract, and chose the tallest man present to be their
governor. This notion, of an actually existing unconnected
state of nature, is too wild to be seriously admitted: and besides
it is plainly contradictory to the revealed accounts of the primi
tive origin of mankind, and their preservation two thousand
years afterwards ; both which were effected by the means of
single families. These formed the ﬁrst natural society, among
themselves ; which, every day extending its limits, laid the ﬁrst
though imperfect rudiments of civil or political society: and
when it grew too large to subsist with convenience in that pas

toral state, wherein the patriarchs appear to have lived, it neces
sarily subdivided itself by various migrations into more. After
wards, as agriculture increased, which employs and can main
tain a much greater number of hands, migrations became less
frequent: and various tribes, which had formerly separated, re
united again ; sometimes by compulsion and conquest, some
times by accident, and sometimes perhaps by compact. But
though society had not its formal beginning from any conven
tion of individuals, actuated by their wants and their fears ; yet
it is the reuse of their weakness and imperfection that keep: man
kind together; that demonstrates the necessity of this union ;
and that therefore is the solid and natural foundation, as well

as the cement of civil society.- And this is what we mean by
the original contract of society; which, though perhaps in no
instance it has ever been formally expressed at the ﬁrstinstitution
of a state, yet in nature and reason must always be understood and

implied, *in the \ ery act of associating together: namely, [*48
that the whole should protect all its parts. rv-=<l that every part
should pay obedience to the will of the whole, or, in other words,

that the community should guard the rights of each individual
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member, and that (in return for this protection) each individual
should submit to the laws of the community ; without which sub
mission of all it was impossible that protection should he certainly
extended to any.

For when civil society is once formed, government at the
same time results of course, as necessary to preserve and to
keep that society in order. Unless some superior be constituted
whose commands and decisions all the members are bound to

obey, they would still remain as in a state of nature, without any
judge upon earth to deﬁne their several rights, and redress tneir
several wrongs. But, as all the members which compose this

society were naturally equal, it may be asked, in whose hands are
the reins of government to be entrusted? To this the general
answer is easy ; but the application of it to particular cases has
occasioned one half of those mischiefs, which are apt to proceed
from misguided political zeal. In general, all mankind will agree
that government should be reposed in such persons, in whom
those qualities are most likely to be found, the perfection of which
is among the attributes of him who is emphatically styled the Su
preme Being ; the three grand requisites, I mean of wisdom, of
goodness, and of power : wisdom, to discern the real interest of
the community; goodness, to endeavour always to pursue that
real interest; and strength, or power, to carry this knowledge
and intention into action. These are the natural foundations of
sovereignty, and these are the requisites that ought to be found
in every well constituted frame of government.
How the several forms of government we now see in the
world at ﬁrst actually began, is matter of great uncertainty, and
has occasioned inﬁnite disputes. It is not my business or in
tention to enter into any of them. However they began, or
“‘49] by * what right soever they subsist, there is and must be
in all of them a supreme, irresistible, absolute, uncontrolled au

thority, in which the jam summi z'm/ierii, or the rights of sover
eignty, reside. And this authority is placed in those hands,
wherein (according to the opinion of the founders of such re
spective states, either expressly given, or collected from their
tacit approbation) the qualities requisite for supremacy, wisdom,
goodness, and power, are the most likely to be found.
The political writers of antiquity will not allow more than
three regular forms of government; the ﬁrst, when the sover-
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eign power is lodged in an aggregate assembly consisting of all
the free members of a community, which is called a democracy ;
the second, when it is lodged in a council, composed of select
members, and then it is styled an aristocracy ; the last, when it
is entrusted in the hands of a single person, and then it takes

the name of a monarchy.

All other species of government, they

say, are either corruptions of, or reducible to, these three.
By the sovereign power, as was before observed, is meant the

making of laws ; for wherever that power resides, all others must
conform to and be directed by it, whatever appearance the out
ward form and administration of the government may put on.
For it is at any time in the option of the legislature to alter that
form and administration by a new edict or rule, and to put the
execution of the laws into whatever hands it pleases; by con
stituting one, or a few, or many executive magistrates : and all
the other powers of the state must obey the legislative power in
the discharge of their several functions, or else the-constitution
is at an end.7
7 There is a fundamental difference between the power and authority of
the legislative branch of the Government in England and in the United

States.

The English Parliament is not limited, as regards the scope and

extent and subject-matter of legislation, by a written constitution deﬁning

and restricting its powers, and its enactments therefore constitute the supreme
law of the land and are absolutely binding upon the courts, which have no
option put to appropriately cnfo|'ce them.

It is for this reason that Par

liament is sometimes said to be “omnipotent.” What is spoken of as the
“English Constitution” embraces the body or system of laws, rules, prin
ciples and established usages, upon which is based the organization of the Gov
ernment, the relation of its various departments or branches to each other, and
the nature of their functions, and in accordance with which the administration
of the Government is regularly conducted. But this Constitution, based as
it is upon previous acts of Parliament, upon custom and tradition, is subject
to change and modiﬁcation by other acts of Parliament, though it is undoubt
ediy true, that it has, by force of precedent, and by the natural effect of ordi

nary usage upon the habits and ideas of the people, great controlling and
restrictive power upon the course of legislation. But in the United States.
legislation is uniformly controlled by written constitutions adopted by the
people in their sovereign capacity. The United States Constitution limits
and deﬁnes the powers of Congress, and is also binding upon the legislatures
of the several States, so that their ena'ctments cannot violate its provisions.
The legislation of the States is also further controlled by the special consti

tution which each has adopted. To the courts is conmitted the power and
duty of determining whether particular enactments are in conformity with
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In a democracy, where the right of making laws resides in
the people at large, public virtue, or goodness of intention, is
more likely to be found, than either of the other qualities of
government. Popular assemblies are frequently foolish in their
contrivance, and weak in their execution; but generally mean

to do the thing that is right and just, and have always a degree
"'50] of patriotisin or public spirit. In “aristocracies there is
more wisdom to be found, than in the other frames of govern
ment ; being composed, or intended to be composed, of the most
experienced citizens ; but there is less honesty than in a repub
lie, and less strength than in a monarchy. A monarchy is indeed

the most powerful of any; for, by the entire conjunction of the
legislative and executive powers, all the sinews of government
are knitted together, and united in the hand of the prince: but

then there is imminent danger of his employing that strength to
improvident or oppressive purposes.
Thus these three species of government have, all of them,
their several perfections and imperfections. Democracies are
usually the best calculated to direct the end of a law ; aristocra
cies to invent the means by which that end shall be obtained;
and monarchies to carry those means into execution. And the
ancients, as was observed, had in general no idea of any other

permanent form of government but these three: for though
Cicero declares himself of opinion, “ esse optima ranslilutam
re_/ml1lz':am qua or lribus gwzcribzzs z'llz'.r, raga/i, oplima, et popu

lari, sit modire confu.ra;" yet Tacitus treats this notion of a
mixed government, formed out of them all, and partaking of the
advantages of each, as a visionary whim, and one that, if effected,

could never be lasting or secure.
But, happily for us of this island, the British constitution has
long remained, and I trust will long continue, a standing excep
tion to the truth of this observation.

For, as with us the execu

Constitutional provisions; and if it is z'1djudg:d that they are not, such laws
are pronounced null and void. This is not, however, done by the courts of
their own motion and directlyupon a consideration of the terms of the statute

with reference to the Constitution, but only in the course of decision of
actually litigated causes in which the. Constitutionality of the statute is es
sentially involved. But all statutes not obnoxious to the provisions of the
Constitution of the State or of the United States are as supreme and ab

solute, within their appropriate sphere, as the acts of the English Parlia
ment.
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tive power of the laws is lodged in a single person, they have all
the advantages of strength and dispatch, that are to be found in
the most absolute monarchy: and as the legislature of the
kingdom is entrusted to three distinct powers, entirely independ
ent of each other; ﬁrst, the king; secondly, the lords spiritual

and temporal, which is an aristocratical assembly of persons

selected for their piety, *thcir birth, their wisdom, their ['51
valor, or their property; and, thirdly, the House of Commons,

frcc(y c/zoren by t/re people from azzzozzg I/muse/om, which makes
it a kind of democracy: as this aggregate body, actuated by
different springs, and attentive to different interests, composes
the British parliament, and has the supreme disposal of every
thing ; there can no inconvenience be attempted by either of the
three branches, but will be withstood by one of the other two ;
each branch being armed with a negative power, sufficient to
repel any innovation which it shall think inexpedient or dan
gerous.
Here then is lodged the sovereignty of the British constitu
tion ; and lodged as beneﬁcially as is possible for society. For
in no other shape could we be so certain of ﬁnding the three
great qualities of government so well and so happily united. If
the supreme power were lodged in any one of the three branches
separately, we must be exposed to the inconveniences of eithe.r
absolute monarchy, aristocracy, or democracy; and so want two
of the three principal ingredients of good polity, either virtue,
wisdom, or power. If it were lodged in any two of the branches ;.
for instance, in the king and House of Lords, our laws might be
providently made, and well executed, but they might not always
have the good of the people in view: if lodged in the king and
commons, we should want that circumspection and mediatory
caution, which the wisdom of the peers is to afford ; if the su

preme rights of legislature were lodged in the two houses only,
and the king had no negative upon their proceedings, they might
be tempted to encroach upon the royal prerogative, or perhaps
to abolish the kingly office, and thereby weaken (if not totally
destroy) the strength of the executive power. But the constr
rutional government of this island is so admirably tempered and.
compounded, that nothing can endanger or hurt it, but destroy
ing the equilibrium of power between one branch of the legisla
ture and the rest. For if ever it should happen that the
I
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independence of any one of the three should be lost, or that it

should become subservient to the views of either of the other
'52] two, there would ll‘soon be an end of our constitution.
The legislature would be changed from that which (upon
the supposition of an original contract, either actual or implied)
_ is presumed to have been originally set up by the general con
sent and fundamental act of the society; and such a change,

however effected, is, according to Mr. Locke (who perhaps
carries his theory too far), at once an entire dissolution of the
bands of government ; and the people are thereby reduced to a

state of anarchy, with liberty to constitute to themselves a new
legislative power.
Having thus cursorily considered the. three usual species oi
government, and our own singular constitution, selected and

compounded from them all, I proceed to observe, that, as the
power of making laws constitutes the supreme authority, so
wherever the supreme authority in any state resides, it is the
right of that authority to make laws; that is, in the words of our
deﬁnition, I0 prescribe t/ze rule of 01':/17 action. And this may be
. discovered from the very end and institution of civil states. For
a state is a collective body, composed of a multitude of indi
viduals, united for their safety and convenience, and intending

to act together as one man. If it therefore is to act as one
man, it ought to act by one uniform will. But, inasmuch as
‘political communities are made up of many natural persons, each
‘of whom has his particular will and inclination, these several
-wills cannot by any natural union be joined together, or tempered
and disposed into_a lasting harmony, so as to constitute and
,produce that one uniform will of the whole.

It can therefore be

no otherwise produced than by a ;>0h'lical union ; by the consent
8 If it be true that there would be an end of the Constitution if at anytime
one-of the three should become subordinate to the views of the other branches,
lthen, assuredly, the Constitution is at an end : for it would be ditﬁcult to con.
tend that in the times of Henry VIII. and Elizabeth, the two Houses of
Parliament were not subservient to the Crown, or that before the reform act
the House of Lords had not the ascendency, or that, since that act, the House

of Commons have not had it.

Indeed, it does not seem easy to name any

eventful period of our Constitutional history when the exact equilibrium of
powers, -referred to by Blackstone, existed. That this supposed theory of
our Constitution is now denied by political writers of different parties, is at

any rate indisputab]e.—S'r1zwART.
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of all persons to submit their own private wills to the will of one
man, or of one or more assemblies of men, to whom the supreme
authority is entrusted ; and this will of that one man, or assem

blage of men, is In different states, according to their different
constitutions, understood to be /aw.

Thus far as to the rzlgr/at of the supreme power to make laws ;
but farther, it is its dull;/likewise. For since the "‘respcctive [*53

members are bound to conform themselves to the will of the
state, it is expedient that they receive directions from the state
declaratory of that its will. But, as it is impossible, in so great

a multitude, to give injunctions to every particular man, relative
to each particular action, it is therefore incumbent on the state

to establish general rules, for the perpetual information and
direction of all persons in all points, whether of positive or
negative duty. And this, in order that every man may know
what to look upon as his own, what as another’s; what absolute
and what relative duties are required at his hands; what is to
be esteemed honest, dishonest, or indifferent ; what degree

every man retains of his natural liberty; what he has given up
as the price of the beneﬁts of society; and after what manner
each person is to moderate the use and exercise of those rights
which the state assigns him, in order to promote and secure the
public tranquillity.
From what has been advanced, the truth of the former
branch of our deﬁnition is, I trust, suﬁiciently evident; that

“ mmziczkﬁal law is a rule of civil calla’/1:!;>re:crz'bzd by t/ze suprmze
power in a slate." I proceed now to the latter branch of it ; that
it is a rule so prescribed, “ comma/za'in,g' w/zat 2': 1'1};/It and pro
/u'bitz'ng w/zat is rurorzg."
Now, in order to do this completely, it is ﬁrst of all necessary
that the boundaries of right and wrong be established and ascer
tained by law. And when this is once done, it will follow of
course that it is likewise the business of the law, considered as

a rule of civil conduct, to enforce these rights, and to restrain
or redress these wrongs. It remains therefore only to consider
in what manner the law is said to ascertain the boundaries of
right and wrong; and the methods which it takes to command
the one and prohibit the other.
For this purpose every law may be said to consist of several
parts: one, derlaratory whereby the rights to be observed, and
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'54]

the wrongs to be eschewed, are clearly deﬁned and 'lai:l

downz another, diratory,- whereby the subject is instructed and

enjoined to observe those rights, and to abstain from the com
mission of those wrongs: a third, remedial; Whereby a method

is pointed out to recover a man’s private rights, or redress his
private wrongs: to which may be added a fourth, usually termed
the smzctio/1, or '1/z'ndz'mtary branch of the law; whereby it is

signiﬁed what evil or penalty shall be incurred by such as com
mit any public wrongs, and transgress or neglect their duty.
With regard to the ﬁrst of these, the declaratory part of the
municipal law, this depends not so much upon the law of reve
lation or of nature, as upon the wisdom and will of the legislator.
This doctrine, which before was slightly touched, deserves a

more particular explication.

Those rights then which God and

nature have established, and are therefore called natural rights,

such as are life and liberty, need not the aid of human laws to
be more effectually invested in every man than they are; neither
do they receive any additional strength when declared by the
municipal laws to be inviolable. On the contrary, no l‘.un‘.-.t:i
legislature has power to abridge or destroy themyunless the
owner shall himself commit some act that amounts to a forfeit
ure. Neither do divine or natural dutz'c.r (such as, for instance,
the worship of God, the maintenance of children, and the like)

receive any stro'nger sanction from being also declared to be
duties by the law of the land. The case is the same as to crimes
and misdemeanors, that are forbidden by the superior laws, and
therefore styled mala in :2, such as murder, theft, and perjury;

which contract no additional turpitude from being declared un—
lawful by the inferior legislature. For that legislature in all
these cases acts only, as was before observed, in subordination
to the great lawgiver, transcribing and publishing his precepts.
So that, upon the whole, the declaratory part of the municipal
law has no force or operation at all, with regard to actions that
are naturally and intrinsically right or wrong.
"‘55]

4"But, with regard to things in themselves indifferent, the

case is entirely altered. These become either right or wrong,
justor unjust, duties or misdemeanors, according as the muni
cipal legislator sees proper, for promoting the welfare of the
society, and more effectually carrying on the purposes of civil
life. Thus our own common law has declared, that the goods of
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the wife do instantly upon marriage become the property and
right of the husband;9 and our statute law has declared all
monopolies a public offence: yet that right, and this offence,
have no foundation in nature, but are merely created by the law,
for the purposes of civil society. And sometimes, where the
thing itself has its rise from the law of nature, the particular
circumstances and mode of doing it become right or wrong, as
the laws of the land shall direct.

Thus, for instance, in civil

duties; obedience to superiors is the doctrine of revealed as well
as natural religion: but who those superiors shall be, and in
what circumstances, or to what degree they shall be obeyed, it

is the province of human laws to determine. And so, as to
injuries or crimes, it must be left to our own legislature to decide,
in what cases the seizing another’s cattle shall amount to a tres
pass or a theft; and where it shall be a justiﬁable action, as when

a landlord takes them by way of distress for rent.
. Thus much for the declaratory part of the municipal law:
and the directory stands much upon the same footing; for this
virtually includes the former, the declaration being usually col

lected from the direction. The law that says, “thou shalt not
steal," implies a declaration that stealing is a crime. And we
have seen (11) that, in things naturally indifferent, the very
essence of right and wrong depends upon the direction of the
laws to do or to omit them.
The rcmalz'nl part of a law is so necessary a conse
quence of the former two, that laws must be very vague and
imperfect "without it. For in vain would rights be de- [*56
clared, in vain directed to be observed, if there were no method

of recovering and asserting
held or invaded. This is
speak of the protection of
declaratory part of the law

those rights, when wrongfully with
what we mean properly, when we
the law. When, for instance, the
has said, “that the ﬁeld or inherit

ance, which belonged to Titius's father, is vested by his death
(6) See page 43, (side paging).
°ThiMIe of the common law has been changed in a number of the United
States by statutes, providing that married women shall have separate
control, management, and disposition, to a greater or less extent, of property,
whether real or personal, owned by them at the time of marriage, or acquired

subsequently by gift, grant, devise, bequest, descent, or otherwise. .\ similar
statute has been recently passed in England

(45 & 46 Vict. ch. 75, I882.)
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in Titius;" and the dzﬁctory part has “forbidden any one to
enter on another's property, without the leave of the owner 1" if
Gaius after this will presume to take possession of the land,
the remedial part of the law will then intcrpose its ofﬁce; will
make Gaius restore the possession to Titius, and also pay him
damages for the invasion.
With regard to the .ram~tz'on of laws, or the evil that may at
tend the breach of public duties, it is observe.l, that human

' legislators have for the most part chosen to make the sanction of
their laws rather wﬁdimtory than remu/zeratory, or to consist rather
in punishments, than in actual particular rewards. Because, in
the ﬁrst place, the quiet enjoyment and protection of all our
civil rights and liberties, which are the sure and general conse
quence of obedience to the municipal law, are in themselves the
best and most valuable of all rewards.

Because also, were the

exercise of every virtue to be enforced by the pr'oposal of
particular rewards, it were impossible for any state to furnish
stock enough for so profuse a bounty. And farther, because
the dread of evil is a much more forcible principle of human
actions than the prospect of good. For which reasons, though
a prudent bestowing of rewards is sometimes of exquisite use,
yet we ﬁnd that those civil laws, which enforce and enjoin our
duty, do seldom, if ever, propose any privilege or gift to such as
obey the law; but do constantly come armed with a penalty
denounced against transgressors, either expressly deﬁning the
nature and quantity of the punishment, or else leaving it to the

discretion of the judges, and those who are entrusted with the
care of putting the laws in execution.

*57] ‘Of all the parts of a law the most effectual is the w'udz'ca
lary. For it is but lost labor to say, “do this, or avoid that,"
unless we also declare, “this shall be the consequence of your

non-compliance." We must therefore observe that the main
strength and force of a law consists in the penalty annexed to
it. Herein is to be found the principal obligation of human

laws.

'

Legislators and their laws are said to romjtel and ob!z:ge.- not
that by any natural violence they so constrain a man, as to
Iren tler it impossible for him to act otherwise than as they direct,
which is the strict sense of obligation ; but because, by declar
ing and exhibiting a penalty against offenders, they bring it to
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pass that no man can easily choose to transgress the law; since,
by reason of the impending correction, compliance is in a high
degree preferable to disobedience. And, even where rewards
are proposed as well as punishments threatened, the obligation
of the law seems chieﬂy to consist in the penalty; for rewards,
in their nature, can onlyjﬁersuade and allure; nothing is ram/mlrory
but punishment.
It is true, it hath been holden, and very justly, by the
principal of our ethical writers, that human laws are binding

upon men"s consciences. But if that were the only or most
forcible obligation, the good only would regard the laws, and
the bad would set them at deﬁance. And, true as this principle
is, it must still be understood with some restriction. It holds,

I apprehend, as to rzlg/zts; and that, when the law has deter
mined the ﬁeld to belong to Titius, it is matter of conscience no
longer to withhold or to invade it. So also in regard to rzaluml
a’utz'e:, and such offences as are mala in se: here we are bound in

conscience ; because we are bound by superior laws, before those
human laws were in being, to perform the one and abstain from
the other. But in relation to those laws which enjoin only
;>0s2'lz'm'dz1tz'r:, and forbid only such things as are not malzz 2'/zse, but

mala fro/1z'6ita merely, without any intermixture of moral guilt,
*58] 1‘annexing a penalty to non-compliance, here I appre
hend conscience is no farther concerned, than by directing a
submission to the penalty, in case of our breach of those laws :
for otherwise the multitude of penal laws in a state would not
only be looked upon as -an impolitic, but would also be a very
wicked thing; if every such law were a snare for the conscience

of the subject. But in these cases the alternative is offered to
every man; “either abstain from this, or submit to such a
penalty :" and his conscience will be clear, whichever side of
the alternative he thinks proper to embrace. .Thus, by the
statutes for preserving game, a penalty is denounced against
every unqualiﬁed person that kills ahare, and against every
person who possesses a partridge in August. And so too, by
other statutes, pecuniary penalties are inﬂicted for exercising
trades without serving an apprenticeship thereto,‘0 for not
1° This statute, and that for not burying in woolen, were repealed in
I814.
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burying the dead in woolen, for not performing the statute
work on the public roads, and for innumerable other positive
misdemeanors. Now these prohibitory laws do not make the
transgression a moral offence, or sin: the only obligation in
conscience is to submit to the penalty, if levied.11 It must
however be observed, that we are here speaking of laws that
are simply and purely penal, where the thing forbidden or en
joined is wholly a matter of indifference, and where the penalty
inﬂicted is an adequate compensation for the civil inconvenience
supposed to arise from the offence. But where disobedience to
the law involves in it also any degree of public mischief or
private injury, there it falls within our former dis_tinction, and is
also an offence against conscience.
,
I have now gone through the deﬁnition laid down of a muni
cipal law; and have shown that it is “a rule of civil conduct
prescribed by the supreme power in a state, commanding what
is right, and prohibiting what is wrong ; ” in the explication of
which I have endeavored to interweave a few useful principles
concerning the nature of civil government, and the obligation
I 11 It can hardly be said with strict truth that, because the act prohibited is
itself indifferent on moral grounds, the conscience is not concerned in avoid
ing or refraining from its perpetration, for the violation of such a prohibition
might have, in its ulterior consequences, an injurious effect upon public and

social welfare, in inﬂuencing others to disregard laws forbidding acts which
are morally objectionable, and intrinsically pernicious in their tendency;
for when the spectacle is presented of a voluntary violation of established

laws by good men, thisfarl will be chieﬂy inﬂuential with the evil-disposed,
and they will consider little the nature of the law infringed. Another effect
would be to lead men to rely upon their own independent opinions as to
whether an act prohibited were indifferent or not, and thus the exercise of
individual discretion as to when a law should be obeyed, and when not, would
weaken the obligatory force of law throughout society, and the sense of legal
responsibility. Hence this passage of Blackstone has been often criticised.
It seems therefore a reasonable and salutary rule that, where a law is not
clearly and positively in conﬂict with moral duty, so that such conﬂict would
be generally recognized, it is as a matter of conscientious duty to yield
obedience to such law when duly established. It is, of course, true that the
tribunals by which the law is interpreted and enforced, must impose the
prescribed penalty for a violation of law, without regard to the conscientious
.scruples of those adjudged responsible. And it is a general principle that
when a statute imposes a penalty for the commission of an act, the act is
impliedly prohibited. though there be no speciﬁc words of prohibition in the
statute. (See ante, note 2.
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of human laws. Beforel conclude this section, it may notbe amiss
to add a few observations concerning the z'ute/;z)retaz‘z'o;z of laws.
\Vhen any doubt arose upon the construction of the Roman
laws, the usage was to state the case to the emperor in writing,
and take his opinion upon it. This was certainly a bad method
of interpretation. To interrogate the legislature to decide par
ticular disputes is not only endless, but ﬁords great room for
partiality and oppression. The answers of the emperor were
called his rescripts, and these had in succeeding cases the force
of perpetual laws; though they ought to be carefully distin
guished by every rational civilian from those general constitutions
which had only the nature of things for their guide. The em
peror Macrinus, as his historian Capitolinus informs us, had
once resolved to *abolish these rescripts, and retain only

["‘59

the general edicts: he could not bear that the hasty and crude
answers of such princes as Commodus and Caracalla should be
reverenced as laws. But Justinian thought otherwise, and he
has preserved them all. In like manner the canon laws, or
decretal epistles of the popes, are all of them rescripts in the
strictest sense. Contrary to all true forms of reasoning, they
argue from particulars to generals.
The fairest and most rational method to interpret the will of
the legislator is by exploring his intentions at the time when the
law was made, by szlgns the most natural and probable. And
-these signs are either the words, the context, the subject
matter, the effects and consequence, or the spirit and reason of

the law. Let us take a short view of them all :— ‘
1. Words are generally to be understood in their usual and
most known signiﬁcation ; not so much regarding the propriety
of grammar, as their general and popular use. Thus the law
mentioned by Puffendorf which forbad a layman to lay /zands on
a priest, was adjudged to extend to him, who had hurt a priest
with a weapon.

Again, terms of art, or technical terms, must

be taken according to the acceptation of the learned in each art,
trade, and science.

50 in the act of settlement, where the

crown of England is limited “to the princess Sophia, and the
heirs of her body, being protestants," it becomes necessary to
call in the assistance of lawyers, to ascertain the precise idea of
the words “ /zcirs of /wr body," which, in a legal sense, ccmprise

cnly certain of her lineal descendants.
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"60] "2. If words happen to be still riuhio-us, we may establish
their meaning from the context, with which it may be of singular
use to compare a word, or a sentence, whenever they are am
biguous, equivocal, or intricate. Thus the proeme, or preamble,
is often called in to help the construction of an act of parliament.
Of the same nature and use is the comparison of a law with
other laws, that are made by the same legislator, that have some

affinity with the subject, or that expressly relate to the same
point.“ Thus, when the law of England declares murder to
be felony without beneﬁt of clergy, we must resort to the same
law of England to learn what the beneﬁt of clergy is:“ and,
when the common law censures simoniacal contracts. it affords
great light to the subject to consider what the canon law has
adjudged to be simony.
3. As to the sulykcl-matter, words are always to be under
stood as having a regard thereto, for that is always supposed to
be in the eye of the legislator, and all his expressions directed
to that end.

Thus, when a law of our Edward III. forbids all

ecclesiastical persons to purchase pr0w'sz'on: at Rome, it might
seem to prohibit the buying of grain and other victual; but,

when we consider that the statute was made to repress the
usurpations of the Papal See, and that the nominations to bene
ﬁces by the Pope were called ;_7ro2/z'.rz'ons, we shall see that the
restraint is intended to be laid upon such provisions only.
4. As to the ejfccls and consequences, the rule is, that where
l‘-’ It is a general rule of construction that statutes in pari malaria (i. e
upon the same subject) are to be construed with reference to each other,
so that if there be any ambiguity or uncertainty in one, this may be resolved

or explained by the expression of intention in the other.

(See Powers v.

.5‘/zqﬁard, 48 N.Y. 540; Roger: v. Brazlr/law, 20 Johns, 735; Smith v. People,
47 N. Y. 330; U. S. v. Frmnan, 3 How. U. S. 556.)

'8 Beneﬁt of clergy, in the ancient criminal law of England, was the privilege
granted to the clergy, of exemption from the process of the secular courts when
charged with felonious crimes, and operated to render them amenable in such
cases only to the church authorities, and thus to relieve them from capital pun
ishment. This exemption was also extended to the oﬁicers and clerks of the
church and to all persons who could read,since in those times of ignorance those
who could read were mainly in the service of the church. When learning

became more general, laymen who could read were allowed the privilege
only once, and were then branded in the left thumb; whipping, ﬁne and im

prisonment, were afterwards substituted far branding.
was abolished by statute in I828.

Beneﬁt of clergy

(See P051, pp. io3o—io34.)

v_.
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words bear either none, or a very absurd signiﬁcation, if literally
understood, we must a little deviate from the received sense of

them.

Therefore the Bolognian law, mentioned by Puffendorf,

which enacted “that whoever drew blood in the streets should
be punished with the utmost severity,” was held after long
debate not to extend to the surgeon, who opened the vein of a
person that fell down in the street with a ﬁt.
*5. But, lastly, the most universal and effectual way [*‘61
of discovering the true meaning of a law, when the words are
dubious, is by considering the reason and spirit of it ; or the
cause which moved the legislature to enact it.
For when this
reason ceases, the law itself ought likewise to cease with it.
An instance of this is given in a case put by Cicero, or whoever
was the author of the treatise inscribed to Herennius. There
was a law, that those who in a storm forsook the ship should
forfeit all property therein ; and that the ship and lading should
belong entirely to those who staid in it. In a dangerous tem
pest all the mariners forsook the ship, except only one sick
passenger, who, by reason of his disease, was unable to get out
and escape. By chance the ship came safe to port. The sick
man kept possession, and claimed the beneﬁt of the law. Now
here all the learned agree, that the sick man is not within the

reason of the law; for the reason of making it was, to give
encouragement to such as should venture their lives to save the
vessel; but this is a merit which he could never pretend to, who
neither staid in the ship upon that account, nor contributed any
thing to its preservation.H
1‘Every statute is presumed to have a reasonable intendment, and the
strict letter of the statute must yield to the spirit when the legislative intent
is so manifest. Thus, where a statute made it the duty of railroads to erect
and maintain fences on the sides of their roads, and one section provided

“that so long as such fences shall not be made, and when not in good repair,
such railroad corporation shall be liable for damages which shall be done by
'the agents or engines of such corporation, to cattle, etc., thereon," it was
held that the effect of the words, “ when not in good repair,” was not, as
the literal language would imply, to render railroad companies absolutely

liable in every conceivable case where their fences were not, at the time of
the injury, in proper repair, but only when the defect was attributable tc

negligence.

Otherwise, it was said, they would be liable in all cases where

injury was occasioned by the road being out of repair, whether this were

caused by tempest, by ﬂood, or by the wrongful acts of third petsons, though
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From this method of interpreting laws, by the reason of
them, arises what we call cquily, which is thus deﬁned by
Grotius: “the correction of that wherein the law (by
reason of its universality), is deﬁcient.” For since in laws all
cases cannot be foreseen or expressed, it is necessary that, when
the general decrees of the law come to be applied to particular
cases, there should be somewhere a power vested of deﬁning
those circumstances, which (had they been foreseen) the legis
lator himself would have expressed. And these are the cases
which, according to Grotius, “ lrx non exact: dqﬁuit, red arbitria

1'/oui 2/irz' pcrmiltit.
Equity thus depending, essentially,

upon the particular

circumstances of each individual case, there can be no establish

'62] ed “‘rules and ﬁxed precepts of equity laid down, without
destroying its very essence, and reducing it to a positive
law.“ And, on the other hand, the liberty of considering all
there had been no opportunity to repair. (Kl/urray v. /V. I’. Cum‘. R. Ca., 3
Abb. Dee. 339;4 Keyes, 274. See also Hagan v. Ezjg/ll/1 A:/:.1t’. Co., 15
N. Y. 380; U. S. v. Saunders, 22 Wall. 492.)

2‘There have been from an early period, in the history of English juris
prudence, courts having a peculiar jurisdiction and modes of procedure,
:hich are termed courts of equity as distinguished from courts of law. This

system of equity jurisprudence grew out of an attempt to repair the deﬁ
ciencies of the strict legal methods. The only relief obtainable in a com
mon-law court was the recovery of speciﬁc real or personal property, or pecu

niary damagcs ; and there were also peculiar technical methods of pleading
requisite, and causes were heard and determined in the ﬁrst instance by
juries. Courts of equity afforded other modes of relief and remedy, as by
granting injunctions to prevent injuries, by enforcing the speciﬁc perform
ance of contracts, by requiring the delivery or cancellation of instruments,
&c. The mode of trial was also different, there being no juries ; and the
method of proof was, in certain respects, peculiar. The jurisdiction of
courts of equity was in some cases concurrent with that of the common-law
courts; in other cases, exclusive, as in cases of trust. These differences
still continue in the main, though by a recent English statute the legal
methods of procedure have been assimilated in a measure to the equitable,
and the common-law courts are empowered to apply the doctrines of equity
jurisprudence in certain classes of cases. But there is the same adherence
to precedents in courts of equity as in courts of law; so that when Black
stone in the text uses the word “ equity ” in an enlarged, general sense, and
says that “there can be no established rules and ﬁxed precepts of equity
laid down, &c.,” he must not be understood as referring to the principles of
equity jurisprudence, strictly so-called, as administered in courts of equity.

As he himself says elsewhere, “ the system of our courts of equity is a
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cases in an equitable light must not be indulged too far, lest
thereby we destroy all law, and leave the decision of every
question entirely in the breast of the judge. And law, without
equity, though hard and disagreeable, is 1nuch more desirable for
the public good than equity without law; which would make
every judge a legislator, and introduce most inﬁnite confusion ;
as there would then be almost as many different rules of action
laid down in our courts, as there are differences of capacity and
sentiment in the human mind.

SECTION. II.

|_BL. COMM.-—lNTRODUCTION.—-SECT. llI.]

Of Me Lawr of Englmul.

THE municipal law of England, or the rule of civil conduct
prescribed to-the inhabitants of this kingdom, may with suﬁi
cient propriety be divided into two kinds: the [ex Il0llé‘Cl‘llﬁl'tl, the
unwritten, or common law; and the [ex S6?/fin, the written, or

statute law.
The [at nan scrzjpta, or unwritten law, includes not only gmeml
customs, or the common law properly so called; but also the
pmtiru/ar £1/stems of certain parts of the kingdom; and likewise
labored, connected system, governed by established rules, and bound down
by precedents, from which they do not depart, although the reason of some
of them may perhaps be liable to objection.” (see pm page 824.)
The English distinction between legal and equitable procedure and juris
diction was also adopted in the United States. But while in some States
there are separate courts of law and of equity, in others the administration

of principles of equity and of law is committed to the same tribunals.

The

present tendency of legislation is to do away with the mere formal differ
ences between the two systems, and the diverse methods of practice, while
the substantial differences in regard to remedy and extent of jurisdiction are
still retained. In like manner, those States in which there were formerly

distinct courts of law and of equity are now generally giving these diverse
powers and functions to the same courts.

Such changes have been made

in New York and a number of the other States.
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those ;>artz'cular laws, that are by custom observed only in certain
courts and jurisdictions.
\Vhen I call these parts of our law lege: 1:012 scrzpm’, I would
not be understood as if all those laws were at present merely
oral, or communicated from the former ages to the present
solely by word of mouth. It is true indeed that, in the profound
ignorance of letters which formerly oversprcad the whole western
world, all laws were entirely traditional, for this plain reason,

because the nations among which they prevailed had but little
idea of writing. Thus the British as well as the Gallic druids
committed all their laws as well as learning to memory; and it
is said of the primitive Saxons here, as well as their brethren on
the continent, that lrgcs sala memoria at mu 1'ct1'11cbarzt. But.
with us at present, the monuments and evidences of our legal
customs are contained in the records of the several courts of
"'64] justice, in books of ‘reports and judicial decisions, and in
the treatises of learned sages of the profession, preserved and

handed down to us from the times of the highest antiquity.
However, I therefore style these parts of our law legs: non
sc; ipa, because their original institution and authority are not set
down it. 'vriting, as acts of parliament are, but they receive their
bindi.;g power, and the force of laws, by long and immemorial
usage, and by their universal reception throughout the kingdom.
In like manner as Aulus Gellius deﬁnes jus non .rcri;)tmu to be
that, wirieh is “ tacilo at z'lll't¢’rat0 /zominum corzxerzszz rt nzorz'bu.r

e.rj):-rsszzrn."
Our ancient lawyers, and particularly Fortescue, insist with

abundance of warmth that these customs are as old as the primi
tive Britons, and continued down, through the several mutations
of government and inhabitants, to the present time, unchanged

and unadulterated. This may be the case as to some; but in
general, as Mr. Selden in his notes observes, this assertion must
be understood with many grains of allowance; and ought only
to signify, as the truth seems to .be, that there never was any

formal exchange of one system of laws for another; though
doubtless, by the intermixture of adventitious nations, the R0
mans, the Picts, the Saxons, the Danes, and the Normans, they

must have insensibly introduced and incorporated many of their
on n customs with those that were before establisned ; thereby,
in all probability, improving the texture and wisdom of the whole
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by the accumulated wisdom of divers particular countries. Our
laws, saith Lord Bacon, are mixed as our language; and, as our
language is so much the richer, the laws are the more complete.
And indeed our antiquaries and early historians do all posi
tivcly assure us, that our body of laws is of this compounded
nature. For they tell us that in the time of Alfred the local
customs of the several provinces of the kingdom were grown so
various, that he found it expedient to compile his Dome-Book,
or Liber _‘7udz'cz'alz'.r, for the general use of the whole kingdom.

‘This book is said to have been extant so late as the reign ["‘65
of king Edward the Fourth, but is now unfortunately lost. It
contained, we may probably suppose, the principal maxims of
the common law, the penalties for misdemeanors, and the(orm.~;

of judicial proceedings. Thus much may at least be collected
from that injunction to observe it, which we ﬁnd in the laws of
king Edward the elder, the son of Alfred, “ Om/u'bu.r q11z'1‘rl])z1&

liar ;7rasmzt etiam nlque rz‘z'a/n ma/zdo, ut 0/mzibus aqua: re
pnebealztjudicar, pc1'z'/zde ac in jua’irz'a/1' liéro (Saxo/zz'ce éom-bee)
scriptzmz /zabalzzr: 7206 qr/z'rquam f0I'mz'd¢'1zt quiz: jus cor/umme
(S010/rice foicpihce) audactvr /z'11cn*que dirant."
But the irruption and establishment of the Danes in England,
which followed soon after, introduced new customs, and caused

this code of Alfred in many provinces to fall into disuse, or at
least to be mixed and debased with other laws of a coarser alloy ;
so that, about the beginning of the eleventh century, there were
three principal systems of laws prevailing in different districts :
I. The jllcrcrzz-Luge, or Mercian laws, which were observed in

many of the midland counties, and those bordering on the prin
cipality of Wales, the retreat of the ancient Britons ; and there
fore very probably intermixed with the British or Druidical cus
toms.

2. The I’!/e.rt-Saxon Luge, or laws of the West Saxons,

which obtained in the counties to the south and west of the
island, from Kent to Devonshire. These were probably much
the same with the laws of Alfred above mentioned, being the

municipal law of the far most considerable part of his domin
ions, and particularly including Berkshire, the seat of his pecu
liar residence. 3. The Dana Luge. or Danish law, the very name
of which speaks its original and composition. This was princi
pally maintained in the rest of the midland countics, and also on
the eastern coast, the part most exposed to the visits of that
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piratical people. As for the very northern provinces, they were
at that time under a distinct government.
'66]

‘Out of these three laws, Roger Hoveden and Ranulphus

Cestrensis inform us,king Edward the Confessor, extracted one
uniform law, or digest of laws, to be observed throughout the

whole kingdom; though Hoveden, and the author of an old
manuscript chronicle assures us likewise that this work was pro
jected and begun by his grandfather King Edgar. And indeed

a general digest of the same nature has been constantly found
expedient, and therefore put in practice by other great nations,
which were formed from an assemblage of little provinces, gov
erned by peculiar customs, as in Portugal, under King Edward,
about the beginning of the ﬁfteenth century. In Spain under
Alonzo X. who, about the year 1250, executed the plan of his

father St. Ferdinand, and collected all the provincial customs
into one uniform law, in the celebrated code entitled La: Pmtidas.
And in Sweden, about the same era, when a universal body of

common law was compiled out of the particular customs, estab
lished by the laghman of every province, and entitled the land’:
lag/1, being analogous to the common law of England.
Both these undertakings of King Edgar and Edward the Con
fessor seem to have been no more than a new edition, or fresh
promulgation, of Alfred‘s code or dome-book, with such additions

and improvements as the experience of a century and a half had
suggested ; for Alfred is generally styled by the same historians
LhC legum Alzglimnarzmz co/zditor, as Edward the Confessor is the
restitutar.

These, however, are the laws which our histories so

often mention under the name of the laws of Edward the Con
fessor, which our ancestors struggled so hardly to maintain, un
der the ﬁ'rst princes of the Norman line ; and which subsequent
princes so frequently promised to keep and restore, as the most
popular act they could do, when pressed by foreign emergencies
or domestic discontents. These are the laws that so vigorously

'67] withstood ‘the repeated attacks of the civil law; which
established in the twelfth century a new Roman empire over
most of the states of the continent; states that have lost, and

perhaps upon that account, their political liberties; while the
free constitution of England, perhaps upon the same account,
has been rather improved than debased. These, in short, are the
laws which gave rise and origin to that collection of maxints
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and customs which is now known by the name of the common
law; a name either given to it in contradistinction to other laws,
as the statute law, the civil law, the law merchant, and the like;
or, more probably, as a law common to all the realm, the jz/.r

mmmunc, or fo/rrzlg/2!, mentioned by king Edward the elder, after
the abolition of the several provincial customs and particular
laws before mentioned.
'

But though this is the most likely foundation of this collec
tion of maxims and customs, yet the maxims and customs, so

collected, are of higher antiquity than memory or history can
reach : nothing being more difficult than to ascertain the precise
beginning and ﬁrst spring of an ancient and long-established
custom. Whence it is that in our law the goodness of a custom
depends upon its having been used time out of mind; or, in the
solemnity of our legal phrase, time whereof the memory of man
runneth not to the contrary. This it is that gives it its weight
and authority : and of this nature are the maxims and customs
which compose the common law, or lrx 1:011 su 11/11, of this

kingdom.
This unwritten, or common law is properly distinguishable
into three kinds : 1. General customs ; which are the universal

rule of the whole kingdom, and form the common law, in its
stricter and more usual signiﬁcation. 2. Particular customs :
which, for the most part, affect only the inhabitants of particular
districts.

3. Certain particular laws ;.which, by custom, are

adopted and used by some particular courts, of pretty general
and extensive jurisdiction.
*‘ I.

As to general customs, or the common law,

[*68

properly so called; this is that law, by which proceedings and‘
determinations in the king's ordinary courts of justice are guided
and directed.1

This, for the most part, settles the course in.

1“ The common-law includes those principles, usages, and rules of action
applicable to the government and security of person and property, which do
not res. for their authority upon any express and positive declaration of the
will of the legislature.” (l{ent’s Comm. i., p. 471.) The common-law of
England, as it existed at the time of the Revolution, was adopted in many of.

the States by Constitutional provisions or legislative enactments, or was as
sumed in certain States as the basis of their law and as authoritative upon their
courts. Thus it was declared by the Constitution of New York, of |777,.
that such parts of the common-law of England and of the statute law of Eng

and and Great Britain, as together with the acts of the Colonial legislature,
8
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which lands descend by inheritance; the manner and form of
acquiring and transferring property; the solemnities and obli
gation of contracts; the rules of expouncling wills, deeds, and
acts of parliament; the respective remedies of civil injuries ; the
several species of temporal offences ; with the manner and
degree of punishment; and an inﬁnite number of minuter par
ticulars, which diffuse themselves as extensively as the ordinary
distribution of common justice requires. Thus, for example,
that there shall be four superior courts of record, the Chancery,

the King's Bench, the Common Pleas,and the Exchequer ;—that
the eldest son alone is heir to his ancestor ;—that property may
be acquired and transferred by writing ;—-that a deed is of no
validity unless sealed and delivered ;—that wills shall be con
strued more favourably, and deeds more strictly ;—that money
lent upon bond is recoverable by action of debt ;—that breaking
the public peace is an offence, and punishable by ﬁne and im
prisonment ;—all these are doctrines that are not set down in
any written statute or ordinance, but depend merely upon im
memorial usage, that is, upon common law for their support.
Some have divided the common law into two principal
grounds or foundations : I. Established customs ; such as that,
where there are three brothers, the eldest brother shall be heir

to the second, in exclusion of the youngest : and 2. Established
rules and maxims ; as, “that the king can do no wrong, that no

man shall be bound to accuse himself,” and the like.

ButI

formed the law of the Colony on the rgth of April, I775, should continue to
be the law of the State. Other States ﬁxed upon other dates. The effect.
therefore, is that the decisions of the English courts prior to the date pre
scribed are as binding in the State ﬁxing such date as the decisions of its
own courts, so far as unmodiﬁed by subsequent legislation or adjudication.
-But decisions rendered in one State are in no sense authoritative upon the
-courts of other States, though frequently referred to or quoted by way of
argument or illustration.

The United States, considered as a nation, has

no common-law; and the jurisdiction of the U. S. courts is entirely based upon
‘the Constitution and upon statutes which Congress has, by the Constitution,
lPO\V€l‘ to enact. The decisions of these courts upon questions involving the
-construction of the U. S. Constitution are binding upon the courts of the
several States, but not generally when rendered upon commercial questions.
There are many classes of cases over which the U. S. courts have exclusive
jurisdiction, such as admiralty causes. patents, copyrights, questions of re

venue, &c.

It should be stated that the law of Louisiana is not based upon

the common-law of England, but upon the civil law.
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take these to be one and the same thing.

For the authority of

these maxims rests entirely upon general reception and usage:

and the only method of proving, that this or that maxim is a
rule of the common law, is by showing that it hath been always
the custom to observe it.
* But here a very natural, and very material question [*69
arises : how are these customs or maxims to be known, and by
whom is their validity to be determined?

The answer is, by

the judges in the several courts of justice. They are the do
positories of the laws; the living oracles, who must decide in all
cases of doubt, and who are bound by an oath to decide accord
ing to the law of the land. The knowledge of that law is de
rived from experience and study; from the “ ':Jz:gz'1zlz' amzomm
lucubratio/zz.r,” which Fortescue mentions ; and from being long
personally accustomed to the judicial decisions of their predeces
sors. And indeed these judicial decisions are the principal and
most authoritative evidence, that can be given, of the existence
of such a custom as shall form a part of the common law. The
judgment itself, and all the proceedings previous thereto, are
carefully registered and preserved, under the name of records, in
public repositories set apart for that particular purpose ; and to

them frequent recourse is had, when any critical question arises,
in the determination of which former precedents may give light
or assistance. And therefore, even so early as the Conquest, we
ﬁnd the “ prwleri/orum mcmoria eveulorzuu " reckoned up as
one of the chief qualiﬁcations of those, who were held to be
“ /egzbzzx palriw optinzc 2'/z.rlz'lutz'.” For it is an established rule to
abide by former precedents, where the same points come again
in litigation : as well to keep the scale of justice even and steady,
and not liable to waver with every new judge's opinion ; as also
because the law in that case being solemnly declared and deter
mined, what before was uncertain, and perhaps indifferent, is

now become a permanent rule which it is not in the breast of
any subsequent judge to alter or vary from according to his
private sentiments : he being sworn to determine, not according
to his own private judgment, but according to the known laws
and customs of the land; not delegated to pronounce a new law,

but to maintain and expound the old one. Yet this rule admits
of exception, where the former determination is most evidently
contrary to reason ; * much more if it be clearly contrary [“70
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to the Divine law. But even in such cases the subsequent judges
do not pretend to make a new law, but to vindicate the old one
from misrepresentation. For if it be found that the former de
cision is manifestly absurd or unjust it is declared, not that such
a sentence was bad law, but that it was not law ,' that is, that it
is not the established custom of the realm, as has been erro

neously determined.

And hence it is that our lawyers are with

justice so copious in their encomiums on the reason of the com
mon law ; that they tell us, that the law is the perfection of
reason, that it always intends to conform thereto, and that what
is not reason is not law. Not that the particular reason of every
rule in the law can at this distance of time be always precisely
assigned ; but it is sufficient that there be nothing in the rule
ﬂatly contradictory to reason, and then the law will presume it
to be well founded. And it hath been an ancient observation
in the laws of England, that whenever a standing rule of law, of

which the reason perhaps could not be remembered or discerned.
hath been wantonly broken in upon by statutes or new resolu
tions, the wisdom of the rule bath in the end appeared from the
mconveniences that have followed the innovation.
The doctrine of the law then is this: that precedents and
rules must be followed, unless ﬂatly absurd or unjust: for
though their reason be not obvious at ﬁrst view, yet we owe such a
deference to former times as not to suppose that they acted
wholly without consideration.2 To illustrate this doctrine by
'-' The rule that established precedents should be adhered to and followed,
although it is a general principle wherever the common-law is in force, is
not so rigidly observed as to prevent courts of appellate jurisdiction from

overruling previous decisions which are deemed to be erroneous and unrea
sonable. It is very common to overrule the decisions of inferior courts,
and many decisions of the highest courts of the various States and in Eng
land, have also been subsequently overruled by the same tribunals in which
they were originally rendered. But the force of adherence to precedent is
nevertheless very strong, and will sometimes cause an established principle
of law which has been long acquiesced in, to be ﬁrmly maintained, though

it may appear unreasonable and injurious in its tendency.

A change in the

law must then be made, if at all, by statute. But the principle of rlarz de
cirfr (to adhere to previous decisions) is to this extent absolutely controll

ing, that courts of inferiorjurisdiction must be governed strictly by the de
cisions of the superior courts of the same State, however unjust and absurd
such precedents may seem to be. But a decision previously rendered is
only so far binding as a precedent, as it was a determination of the exact
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It has been determined, time out of mind, that a

brother of the half blood shall never succeed as heir to the estate
of his half brother, but it shall rather escheat to the king, or

other superior lord. Now this is a positive law, ﬁxed and estab
lished by custom, which custom is evidenced by judicial decis
ons; and therefore can never be departed from by any modern
judge without a breach of his oath and *'the law.8 [*71
For herein there is nothing repugnant to natural justice ;
though the artiﬁcial reason of it, drawn from the feudal
law, may not be quite obvious to everybody. And therefore,
though a modern judge, on account of asupposed hardship upon
the half brother, might wish it had been otherwise settled, yet it

is not in his power to alter it. But if any court were now to de
termine, that an elder brother of the half blood might enter upon
and seize any lands that were purchased by his younger brother,
no subsequent judges would scruple to declare that such prior
determination was unjust, was unreasonable, and therefore was

not law. 50 that t/zc law, and the 0;>z‘uz'0n of the judge, are not
always convertible terms, or one and the same thing; since it
sometimes may happen that the judge may mz'stake the law.
Upon the whole, however, we may take it as a general rule, “that
the decisions of courts of justice are the evidence of what is
commonlaw," in the same manner as, in the civil law, what the

emperor had once determined was to serve for a guide for the
future.
The decisions therefore of courts are held in the highest re
gard, and are not only preserved as authentic records in the treas~
uries of the several courts. but are handed out to public view in
the numerous volumes of rqﬂarts which furnish the lawyer's li
brary. These reports are histories of the several cases, with a
short summary of the proceedings, which are preserved at large
in the record ; the arguments on both sides and the reasons the
question at issue in the cause litigated; and statements of a collateral or
inferential character, made in the opinion of' the court, or adduced for the
sake of illustration or explanation, are in no way authoritative. These are
usually termed dicta (sayings) or obiler dicta (sayings by the way.) There

fore, in reading the reports of cases it is necessary to carefully discriminate
between the actual point decided, and the dicla of the court or judge.
Oakley v. Aspinwall, I3 N. Y., 500 ; Kent’s Comm. i. p. 476.)

3This rule has been repealed in England by statute.

(See
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court gave for its judgment ; taken down in short notes by per
sons present at the determination. And these serve as indexes
to, and also to explain, the records, which always, in matters of

consequence and nicety, the judges direct to be searched. The
reports are extant in a regular series from the reign of King
Edward the Second inclusive; and, from his time to that of Henry

"72] the ‘Eighth, were taken by the prothonotaries, or chief
scribes of the court, at the expense of the crown, and published
annually, whence they are known under the denomination of the

your books. And it is much to be wished that this beneﬁcial
custom had, under proper regulations, been continued to this
day: for, though King James the First, at the instance of Lord

Bacon, appointed two reporters with a handsome stipend for this
purpose, yet that wise institution was soon neglected, and from the
reign of Henry the Eighth to the present time this task has been
executed by many private and contemporary hands ;‘ who some
times through haste and inaccuracy, sometimes through mistake

and want of skill, have published very crude and imperfect
(perhaps contradictory) accounts of one and the same determinv
ation. Some of the most valuable of the ancient reports are
those published by Lord Chief-Justice Coke; a man of inﬁnite
learning in his profession, though not a little infected with the
pedantry and quaintness of the times he lived in, which appear
strongly in all his works. However, his writings are so highly es
teemed, that they are generally cited without the author's name (a).
4 There is now an incorporated association of law reporting in England,

under whose auspices the reports of decisions rendered in the superior
courts, are published in a uniform series.

This is composed of leading

members of the bar, and the reports are prepared with great care and judg
ment, and are of much value. In some states of this country, an ofﬁcial re
porter is appointed to report court decisions, while in others this is done by
volunteer reporters, the privilege being open to any who desire to undertake

such labor.
A reporter prepares an abstract of the principle of law established by the
decision, which is preﬁxed to the report, and is termed the “ head-note ” or
“ syllabus.” He also preparesusual-ly a statement of the facts of the case
decided, which is placed after the head-note, and before the opinion of the

judge or court.
(a) His reports, for instance, are styled, m.-' eE0,rrr1'. I/1: "pom; and, in
quoting them, we usually say, I or 2 Rep. not 1 or 2 Coke’s Rep. as in citing
other authors. The reports of Judge Croke are also cited in a peculiar man
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Besides these reporters, there are also other authors, to whom

great veneration and respect is paid by the students of the com
mon law. Such are Glanvil and Bracton, Britton and Fleta, Heng
ham and Littleton, Statham, Brooke, Fitzherbert, and Staundforde,
with some others of ancient date; whose treatises are cited as

authority, and are evidence that cases have formerly happened in
which such and such points were determined, which are now be
come settled and ﬁrst principles. One of the last of these
methodical writers in point of time, whose works are of any
intrinsic authority in the courts of justice, and do not entirely

depend on the strength of their quotations from older authors, is
the l“same learned judge we have just mentioned, Sir Ed- ["73
ward Coke; who hath written four volumes of institutes, as heis
pleased to call them, though they have little of the institutional
method to warrant such a title. The ﬁrst volume is a very exten
sive comment upon a little excellent treatise of tenures, com
piled by Judge Littleton in the reign of Edward the Fourth.
This comment is a rich mine of valuable common law learning,
collected and heaped together from the ancient reports and year
books, but greatly defective in method ((1). The second volume
is a comment upon many old acts of parliament, without any sys
tematical order; the third :1 more methodical treatise of the

pleas of the crown; and the fourth an account of the several
species of courts (5).
And thus much for the ﬁrst ground and chief corner stone
of the laws of England, which is general immemorial custom,
or commor law, from time to time declared in the decisions of

the courts of justice ; which decisions are preserved among our
public records, explained in our reports, and digested for general
use in the authoritative writings of the venerable sages of the
law.
'
ner, by the names of those princes, in whose reigns the cases reported in his
three volumes were determined; 7n'z., Queen Elizabeth, King James, and
King Charles the First, as well as by the number of each volume. For some
times we call them 1, 2, and 3 Cro. but more commonly Cro. Eliz., Cro. ]ac.,
and Cro. Car.
(0) It is usually cited either by the name of Co. Litt. or as 1 Inst.
(c) These are cited as 2, 3, or 4 Inst. without any author's name. An
honorary distinction which, we observed, is paid to the works of no other

writer; the generality of reports and other tracts being quoted in the name
of the compiler, as 2 Ventris, Q, Leonard, X Siderﬁn, and the hke.
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The Roman law, as practised in the times of its liberty, paid
also a great regard to custom : but not so much as our law: it
only then adopting it, when the written law was deﬁcient. Though
the reasons alleged in the digest will fully justify our practice
in making it of equal authority with, when it is not contradicted
by, the written law. “For, since (says _Iulianus,) the written
law binds us for no other reason but because it is approved by the
judgment of the people, therefore those laws which the people
'74] have approved with out writing ought also to bind everybody.
For where is the difference, whether the people declare their ‘as

sent to a law by suffrage, or by a uniform course of acting accord
ingly ?" Thus did they reason while Rome had some remains of
her freedom ; but, when the imperial tyranny came to be fully
established, the civil laws speak a very different language. “Quad
princzfi jtlacuit ltgis /zabct wjgorem, an/1 papa/us ti at in mm omue
suum i/njzcrizmz ct ;90tc.rtatem confcmt," says Ulpian : “ Im
pemtor salus ct co/zditor rt 1'/zterprcs lvgis ¢:ri.rtz'matur," says the
code. And again, “ sacrilegii 1'/zstar est 1'cscripto priuczjais
obviari.” And indeed it is one of the characteristic marks of
English liberty, that our common law depends upon custom;
which carries this internal evidence of freedom along with it, that
it probably was introduced by the voluntary consent of the peo
ple.
II. The second branch of the unwritten laws of England are
particular customs, or laws, which affect only the inhabitants of
particular districts.
These particular customs, or some of them, are without doubt
the remains of that multitude of local customs before mentioned,
out of which the common law, as it now stands, was collected at

ﬁrst by King Alfred, and afterwards by King Edgar and Edward
the Confessor: each district mutually sacriﬁcing some of its own
special usages, in order that the whole kingdom might enjoy the

beneﬁt of one uniform and universal system of laws.

But for

reasons that have been now long forgotten, particular counties,
cities, towns, manors, and lordships, were very early indulged
with the privilege of abiding by their own customs, in contradis
tinction to the rest of the nation at large: which privilege is
conﬁrmed to them by several acts of parliament.
Such is the custom of gavelkindin Kent, and some other parts
of the kingdom (though perhaps it was also general till the Nor
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man conquest), which ordains, among other things, ’*that [**75
not the eldest son only of the father shall succeed to his inheri
tance, but all the sons alike: and that, though the ancestor be
attainted and hanged, yet the heir shall succeed to his estate,

without any escheat to the lord. Such is the custom that pre
vails in divers ancient boroughs, and therefore called borough
English, that the youngest son shall inherit the estate, in pref
erence to all his elder brothers. Such is the custom in other
boroughs that a widow shall be entitled, for her dowcr, to all her
husband’s lands ; whereas, at the common law, she shall be

endowed of one-third part only. Such also are the special and
particular customs of manors, of which every one has 1nore or
less, and which bind all the copyhold and customary tenants that
hold of the said manors. Such likewise is the custom of holding
divers inferior courts, with power of trying causes, in cities and
trading towns, the right of holding which, when no royal grant
can be shown, depends entirely upon immemorial and established
usage. Such, lastly, are many particular customs within the city
of London, with regard to trade, apprentices, widows, orphans,

and avariety of other matters. All these are contrary to the
general law of the land, and are good only by special usage;
though the customs of London are also conﬁrmed by act of
parliament.
'
To this head may most properly be referred a particular sys
tem of customs used only among one set of the king’s subjects,
called the custom of merchants, or let mermtorz'a: which, how

ever different from the general rules of the common law, is yet
ingrafted into it, and made a part of it; being allowed, for the

beneﬁt of trade, to be of the utmost validity in all commercial
transactions : for it is a maxim of law, that “ cm'libct in sun aria
rredendum est.”

The rules relating to particular customs regard either the
jmwf of their existence; their legaliéy when proved; or their
usual method of allowance.
And ﬁrst we will consider the rules of proof
ll‘As to gavelkind, and borough-English, the law takes ['76

particular notice of them, and there is no occasion to prove that
such customs actually exist, but only that the lands in question
are subject thereto. All other private customs must be particu
larly pleaded, and as well the existence of such customs must be
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shown, as that the thing in dispute is within the custom alleged.
The trial in both cases (both to showthe existence of the custom,

as, “that in the manor of Dale lands shall descend only to the
heirs male, and never to the heirs female;" and also to show

“that the lands in question are within that manor ”) is by a jury
of twelve men, and not by the judges ; except the same particular
custom has been before tried, determined, and recorded in the
same court.

The customs of London differ from all others in point of trial:
for, if the existence of the custom be brought in question, it shall
not be tried by a jury, but by certiﬁcate from the lord mayor and
aldermen by the mouth of their recorder; unless it be such a
custom as the corporation is itself interested in, as a right of
taking toll, &c., for then the law permits them not to certify on
their own behalf.5
5 These “particular customs or laws " to which Blackstone refers, “ which
affect only the inhabitants of particular districts,” and are therefore entirely

local and exist irrespective of contract, must be distinguished from the
customs or usages of trade, or business, which are generally allowed to be
proved in court in order to explain or modify the terms of contracts or trans
actions into which parties have entered. Most of the customs enumerated
in the text are exclusively English, and there are none corresponding to them
existing in the United States. There is, however, a local usage existing in some
States, whichis in some respects similar to them, by which a tenant for years

has a right to remove “ away-going crops,” as they are termed, at the expira
tion of his lease, contrary to the general rule that such tenants have no emble
ments. But the usages of lmde, or business, are numerous and diverse; and
it is a general rule that parties are presumed to contract in reference to a uni
form, continuous, and well-settled usage pertaining to the matters as to which

they enter into agreement, where such usage is not in opposition to well-settled
principles of law and is not unreasonable.

Thus where work was done by

carpenters at so much a day, proof was received that by a usage in that trade
a working day was ten hours long. (Hinton v. Looks, 5 Hill, 437. See also
Ford v. Tirrell, 9 Gray, 401.) So it may be shown by proof of established
usage, that words or expressions are employed in particular trades with
peculiar signiﬁcations. (Bit-sell v. C(ZI)I]§b!.’//, 54 N.Y. 353 ; Brown v. Brown
8 Metcalf, 576.) It is not necessary to prove that such usages have existed
any particular length of time, but only that they have been so uniformly
acted upon and so commonly and continuously recognized in a particular
form of business that parties must be presumed to contract in reference
thereto. They are allowed to affect the construction of an agreement be
cause they are deemed to be within the contemplation of the parties and
thus to enter into the terms of the contract. But this presumption in regard

to particular usages is not conclusive, and maybe rebutted by proof that
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When a custom is actually proved to exist, the next inquiry is
into the legality of it; for, if it is not a good custoni, it ought
to be no longer used; “malus usur abolmdus est” is an estab
lished maxim of the law. To make a particular custom good,
the following are necessary requisites.
I. That it have been used so long, that the memory of man

runncth not to the contrary. So that, if any one can show the
beginning of it, it is no good custom.‘ For which reason no cus
tom can prevailagainst an express act of *parliament, since [’'‘77
the statute itself is a proof of a time when such a custom did not
exist.
2. It must have been co/111'/zm-d. Any interruption would
cause a temporary ceasing : the revival gives it anew beginning,
which will be within time of memory, and thereupon the custom
will be void. But this must be understood with regard to an
interruption of the rig/it; for an interruption of the possession
only, for ten or twenty years,will not destroy the custom. As if
the inhabitants of a parish have a customary right of watering
one of the contracting parties was ignorant of such usage. (Wall: v. Bailey,
49 N.Y. 464.)

But a custom or usage must be reasonable in order that it

may be permitted to control or qualify the stipulations of a contract.

If it

be unreasonable, evidence of it will be rejected. Thus ina. case where there
was a sale of sheep, and the seller before delivery sheared them and kept
the wool, it was held incompetent to prove that by a local custom in the
county where the transaction took place, the wool of sheep in such cases
does not go to the purchaser. (Grant v. Gilc, 5! N. Y. 43!. See also
IV/meler v. ./Vm/bauld, 16 N. Y., 392; flljggl/1.5‘ v. /lfoore, 34 N. Y. 417.) So
if there is no uncertainty as to the terms of a contract, usage cannot be
proved to contradict or qualify its provisions. Usage is only resorted to for

the purpose of ascertaining with greater certainty the intent of the parties;
not to contravene their express stipulations. (Bradley v. I/V/zeeler, 44 N. Y.
495; Collmder v. Dimrmore, 55 N. Y. 200.) So evidence of a usage of
trade is inadmissible to contradict a settled rule of commercial law. (./liar/lh
/mm v. 701111011, 41 N. Y. 235.
id. 420.)

Sec further 8 N. Y. 190; 8 How. U. S. 83; 23

6 The period of legal memory was deemed in English law to date from the
ﬁrst year of the reign of Richard I. (1189) ; and when it was said that a eu
tom or privilege must have been exercised from time immemorial, the meaning
was that its enjoyment must not appear to have commenced at a later date.

But by lapse of time this period became too remote for tracing the origin of
such privileges; and it was afterwards held, that from proof of the enjoyment
ofa custom for twenty years, the jury were justiﬁed in ﬁnding that the cus

tom had existed immemorially.
statute.

This matter is now regulated in England by

(Broom Cam. Law, p. 12. See Ocean Ass‘/I. v. Bri'nley, 34 N.

Eq. 438.]

44

OF THE LAWS

their cattle at a certain pool, the custom is not destroyed, though
they do not use .. for ten years; it only becomes more diﬁicult
to prove ; but if the rzlg/zt be any how discontinued for a day, the
custom is quite at an end.
3. It must have been peaceable, and acquiesced in; not sub
ject to contention and dispute. For as customs owe their original
to common consent, their being immemorially disputed, either at
law or otherwise, is a proof that such consent was wanting.
4. Customs must be reasonable ; or rather, taken negatively,

they must not be unreasonable.

\Vhich is not always, as Sir

Edward Coke says, to be understood of every unlearned man's
reason, but of artiﬁcial and legal reason, warranted by authority

of law.

Upon which account a custom may be good, though the

particular reason of it cannot be assigned ; for it sufﬁceth, if no

good legal reason can be assigned against it.

Thus a custom in

a parish, that no man shall put his beasts into the common till
the third of October, would be good ; and yet it would be hard

to show the reason why that day in particular 15 ‘'..\.ed upon,
rather than the day before or after. But a custom, that no cattle
shall be put in till the lord of the manor has ﬁrst put in his, is
unreasonable, and therefore bad, for peradventure the landlord

will never put in his, and then the tenants will lose all their
proﬁts.

‘I81

* 5. Customs ought to be wrtai/z.

A custom, that lands

shall descend to the most worthy of the owner's blood, is void;

for how shall this worth be determined? but a custom to de
scend to the next male of the blood, exclusive of females, is

certain, and therefore good. A custom to pay two pence an acre
in lieu of tithes, is good; but to pay sometimes two-pence, and
sometimes three-pence, as the occupier of the land pleases, is bad

for its uncertainty. Yet a custom, to pay a year's improved
value for a ﬁne on a copyhold estate, is good ; though the value
is a thing uncertain: for the value may at any time be ascer
tained ; and the maxim of law is, id av mm 05!, quad cerium rcddi
1)0te‘rt.
6. Customs, though established by consent, must be (when

established) c0m_/m/smy; and not left to the option of every man,
whether he will use them or no.

Therefore a custom, that all

the inhabitants shall be rated toward the maintenance of a bridge,
will be good; but a custom, that every man is to contribute
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thereto at his own pleasure, is idle and absurd,and indeed no
custom at all.
7. Lastly, customs must be mnsz'stmt with each other: one
custom cannot be set up in opposition to another. For if both
are really customs, then both are of equal antiquity, and both
established by mutual consent: which to say of contradictory
customs is absurd. Therefore, if one man prescribes that by
custom he has a right to have windows looking into another’s
garden ; the other cannot claim a right by custom to stop up or
obstruct those windows: for these two contradictory customs
cannot both be good, nor both stand together. He ought rather
to deny the existence of the former custom.
Next, as to the allowance of special customs.

Customs, in

derogation of the common law,must be construed strictly.

Thus,

by the custom of gavelkind, an infant of ﬁfteen years ‘may, [*79
by one species of conveyance, (called a deed of feoffment,) convey
away his lands in fee simple, or for ever. Yet this custom does
not empower him to use any other conveyance, or even to lease them for seven years: for the custom must be strictly pursued.
And, moreover, all special customs must submit to the king's
prerogative. Therefore, if the king purchases lands of the nature
of gavelkind, where all the sons inherit equally, yet, upon the
king's demise, his eldest son shall succeed to those lands alone.
And thus much for the second part of the /c,gmr mm xcrzflw, or
those particular customs which affect particular persons or dis
tricts only.
III. The third branch of them are those peculiar laws, which
by custom are adopted and used only in certain peculiar courts
and jurisdictions. And by these I understand the civil and
canon laws.
It may seem a little improper at ﬁrst view to rank these laws
under the head of legs: 110/1 rcriptw, or unwritten laws, seeing they
are set forth by authority in their pandects, their codes, and their
institutions ; their councils, decrees, and decretals ; and enforced
by an immense number of expositions, decisions, and treatises oi
the learned in both branches of the law. But I do this, after the
example of Sir Matthew Hale, because it is most plain, that it is
not on account of their being wriltc/1 laws that either the canon

law, or the civil law, have any obligation within this kingdom ;
neither do their force and efficacy depend upon their own in
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trinsie authority, which is the case of our written laws, or acts
of parliament. They bind not the subjects of England, because
their materials were collected from popes or emperors ; were di
gested by Justinian, or declared to be authentic.by Gregory. These
considerations give them no authority here ;for the legislature of
England doth not, nor ever did, recognize any foreign power as
superior or equal to it in this kingdomj or as having the right to
give law to any, the meanest of its subjects. But all the
“'80] ‘strength that either the papal or imperial laws have ob
tained in this realm. or indeed in any other kingdom in Europe, is
only because they have been admitted and received by imme
morial usage and custom in some particular cases, and
some particular courts ; and then they form a branch of
the /qqe: mm :crz';>he, or customary laws; or else because
they are in some other cases introduced by consent of par
liament, and then they owe their validity to the legs: xcrzjotze, or
statute law. This is expressly declared in those remarkable
words of the statute 25 Hen. VIII. c. 2!, addressed to the king’s

royal majesty: " This your grace’s realm, recognizing no supe

rior under God but only your grace, hath been and is free from
subjection to any man's laws, but only to such as have been de
vised, made, or ordained wit/ziu this realm, for the wealth of the

same ; or to such other, as, by sufferance of your grace and your
progenitors, the people of this your realm have taken at their free
liberty, by their own consent, to be used among them; and have
bound themselves by long use and custom to the observance of
the same; not as to the observance of the laws of any foreign
prince, potentate, or prelate; but as to the cm-tomm’ and ancient
laws of this realm, originally established as laws of the same, by
the said sufferance, consents, and customs; and none other

wise."
By the civil law, absolutely taken, is generally understood
the civil or municipal law of the Roman empire, as comprised in
the institute, the code, and the digest of the emperor Justinian,
and the novel constitutions of himself and some of his successors.
Of which, as there will frequently be occasion to cite them, by
way of illustrating our own laws, it may not be amiss to give a
short and general account.
The Roman law (founded ﬁrst upon the regal constitutions
of their ancient kings, next upon the twelve tables of the a'm'm'
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viri, then upon the laws or statutes enacted by the senate or
people, the edicts of the praetor, and the rcsponsa pmdevztzmz, or
opinions of learned lawyers, and lastly upon the imperial de
crees, or constitutions of successive emperors,) had grown [*“81
to so great a bulk, or, as Livy expresses it, “ tam i7)l7Il£13.S‘7l.T ali
arum safer-alias acerz/atarz/m lcgum czmz11lu.r,” that they were com
puted to be many camels’ load by an author who preceded]ustin
ian. This was in part remedied by the collections of three pri
vate lawyers, Gregorius, Hermogenes, and Papirius ; and then

by the emperor Theodosius the younger, by whose orders a code
was compiled A. D. 438, being a methodical collection of all the
imperial constitutions then in force : which Theodosian code was
the only book of civil law received as authentic in the western
part of Europe till many centuries after; and to this it is prob
able that the Franks and Goths might frequently pay some re
'gard, in framing legal constitutions for their newly erected king
doms: for Justinian commanded only in the eastern remains of
the empire ; and it was under his auspices that the present body
a of civil law was compiled and ﬁnished by Tribonian and other
lawyers, about the year 533.
This consists of, I. The institutes, which contain the ele

ments or ﬁrst principles of the Roman law, in four books. 2.
The digests, or pandects, in ﬁfty books; containing the opinions
and writings of eminent lawyers, digested in a systematical
method.

3. A new code, or collection of imperial constitutions,

in twelve books ; the lapse of a whole century having rendered
the former code of Theodosius imperfect. 4. The novels, or new
constitutions, posterior in time to the other books, and amount

ing to a supplement to the code ; containing new decrees of suc
cessive emperors, as new questions happened to arise. These
form the body of Roman law, or corpus juris cit/1'/z's, as pub
lished about the time of Justinian; which, however, fell soon

into neglect and oblivion, till about the year I130, when a copy of
the digests was found at Amalﬁ, in Italy; which accident, con
curring with the policy of the Roman ecclesiastics, suddenly gave
new vogue and authority to the civil law, introduced it into seve
ral nations, and *occasioned that mighty inundation of vol— [*82
uminous comments, with which this system of law, more than any
other, is now loaded.

The canon law is a body of Roman ecclesiastical law, relative
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to such matters as that church either has, or pretends to have,
the proper jurisdiction over. This is compiled from the opinions
of the ancient Latin fathers, the decrees of general councils, and
the decretal epistles and bulls of the holy see; all of which lay
in the same disorder and confusion as the Roman civil law, till,
about the year H51, one Gratian, an Italian monk, animated by

the discovery of _]ustinian's pandects, reduced the ecclesiastical
constitutions also into some method, in three books, which he

entitled Co/zrora’z'a Dircordantizmz Canommz, but which are gener
ally known by the name of Dccrmmz Gmtz'am'. These reached
as low as the time of Pope Alexander III. The subsequent
papal decrees, to the pontiﬁcate of Gregory IX., were published
in much the same method, under the auspices of that pope, about
the year 1230, in ﬁve books, entitled Dccrctalia Grcgorii Noni.

A sixth book was added by Boniface VIII. about the year 1298,
which is called Scxtu: Dccrclalium. The Clementine constitu
tions, or decrees of Clement V. were in like manner authenti

cated in I317, by his successor, John XXII., who also published
twenty constitutions of his own, called the Extravagantes _‘}'0anm'.r,

all of which in some measure answer to the novels of the civil
law. To these have been since added some decrees of later
popes, in ﬁve books, called Extravagarztes Com1mme.r,' and all

these together, Gratian's decree, Gregory's decretals, the sixth
deeretal, the Clementine constitutions, and the extravagants of
John and his successors, form the rarjhus juris m/:0/n'cz', or body
of the Roman canon law.
Besides these pontiﬁcal collections, which, during the times
of popery, were received as authentic in this island, as well as in
other parts of Christendom, there is also a kind of natural canon
law, composed of legatine and jiraw'rm'al constitutions, and adapt
'83] ed only to the exigencies of this churcn *and kingdom.

The legaline constitutions were ecclesiastical laws, enacted in
national synods, held under the cardinals Otl.o and Othobon,
iegates from Pope Gregory IX. and Pope Clement IV. in the
reign of King Henry III. about the years 1220 and 1268. The
prom’/zcinl constitutions are principally the decrees of provincial
synods, held under divers archbishops of Canterbury, from Ste

phen Langton, in the reign of Henry III., to Henry Chichele,
in the reign of Henry V. ; and adopted also by the province of
York in the reign of Henry VI. At the dawn of the reforma
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tion, in the reign of King Henry VI II., it was enacted in parlia
ment that a review should be had of the canon law; and, till
such review should be made, all canons, constitutions, ordinances,
and synodals provincial, being then already made, and not repug

nant to the law of the land or the king's prerogative, should still
be used and executed. And, as no such review has yet been per
fected, upon this statute now depends the authority of the canon
law in England.
As for the canons enacted by the clergy under James I. in
the year 1603, and never conﬁrmed in parliament, it has been

solemnly adjudged upon the principles of law and the constitu
tion, that where they are not merely declaratory of the ancient
canon law, but are introductory of new regulations, they do not
bind the laity, whatever regard the clergy may think proper to
pay them.
There are four species of courts in which the civil and canon
laws are permitted, under different restrictions, to be used : I.
The courts of the archbishops and bishops, and their derivative
oﬁicers, usually called in our law courts Christian, c/¢rz'a: C/zri.r

timzitatz's, or the ecclesiastical courts. 2. The military courts.
3. The courts of admiralty. 4. The courts of the two universi
ties. In all, their reception in general, and the different degrees
of that reception, are grounded entirely upon custom, corrobo
rated in the latter instance by act of ‘parliament, ratifying [*84
those charters which conﬁrm the customary law of the universi
ties. The more minute consideration of these will fall properly
under that part of these commentaries which treats of the juris.
diction of courts. It will suﬁice at present to remark a few par
ticulars relative to them all, which may serve to inculcate more
strongly the doctrine laid down concerning them.
I. And, ﬁrst, the courts of common law have the superin
tendency over these courts ; to keep them within their jurisdic
tions, to determine wherein they exceed them, to restrain and
prohibit such excess, and, in case of contumacy, to punish the

ofﬁcer who executes, and in some cases the judge who enforces,
the sentence so declared to be illegal.
2. The common law has reserved to itself the exposition of‘
all such acts of parliament as concern either the extent of these
courts, or the 1 iatters depending before them. And therefore,.
if these courts either refuse to allow these acts of parliament, or
4
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will expound them in any other sense than what the common
law puts upon them, the king's courts at Westminster will grant
prohibitions to restrain and control them.
3. An appeal lies from all these courts to the king, in the
last resort ; which proves that the jurisdiction exercised in them

is derived from the crown of England, and -not from any foreign
potentate, or intrinsic authority of their own.

And, from these

three strong marks and ensigns of superiority, it appears beyond
a doubt that the civil and canon laws, though admitted in some

cases by custom in some courts, are only subordinate, and logo:
sub grm/z'ori logo; and that, thus admitted, restrained, altered,

new-modelled, and amended, they are by no means with us a dis
tinct independent species of laws, but are inferior branches of
the customary or unwritten laws of England, properly called the
king's ecclesiastical, the king's military, the king's maritime, or
the king's academical laws.
“‘85] i“Let us next proceed to the logo: scriptrz, the written laws
ofthe kingdom which are statutes, acts, or edicts, made by the

king’s majesty, by and with the advice and consent of the lords
spiritual and temporal, and commons in parliament assembled.
The oldest of these now extant, and printed in our statute books,
is the famous nzzzg/u c/mrta, as conﬁrmed in parliament 9 Hen.
III. though doubtless there were many acts before that time, the
records of which are now lost, and the determinations of them
perhaps at present currently received for the maxims of the old
common law.
The manner of making these statutes will be better consid
ered hereafter, when we examine the constitution of parliaments.
At present we-will only take notice of the different kinds of
statutes, and of some general rules with regard to their construc
tion (0).
(r) The method of citing these acts of parliament is various. Many of
-our ancient statutes are called after the name of the place where the parlia
ment was held that made them; as the statutes of Merton and Marleberge,

of Westminster, Gloucester, and Winchester. Some are distinguished by
their initial words, as the statute of quia emptonar, and that of a'roum.r;§erte
agalir. But the most usual method of citing them, especially since the time
of Edward the Second, is by'naming the year of the king’s reign in which
the statute was made, together with the chapter, or particular act, according
to its numeral order, as 9 Geo. II. c. 4, for all the acts of one session of par

liament taken ttgether make properly but one statute; and therefore, when
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First, as to their several kinds. Statutes are either gnzrral
or .g0ecz'al, public‘ or privalc. A general or public act is an
"'universal rule, that regards the whole community; and of ["*86
this the courts of law are bound to take notice judicially and
at oﬁicio ,- without the statute being particularly pleaded, or form
ally set forth by the party who claims an advantage under it.
Special or private acts are rather exceptions than rules, being those
which only act on particular persons, and private concerns ; such
as the Romans entitled re/zatzzs d£’;'lL‘lLZ, in contradistinction to
the smatus cousu/ta, which regarded the whole community ; and

of these (which are not promulgated with the same notoriety as
the former,) the judges are not bound to take notice, unless they
be formally shown and pleaded.

Thus, to show the distinction,

the statute 13 Eliz. c. 10, to prevent spiritual persons from mak
ing leases for longer terms than twenty-one years, or three lives,
is a public act; it being a rule prescribed to the whole body of
spiritual persons in the nation : but an act to enable the bishop
of Chester to make a lease to A. B. for sixty years is an excep
tion to this rule; it concerns only the parties and the bishop’s
successors ; and is therefore a private act.
Statutes also are either dsclamlorjl of the common law, or
remm'ia! of some defects therein.7 Declaratory, where the old
custom of the kingdom is almost fallen into disuse, or become
disputable; in which case the parliament has thought proper, in
perywtzzzun rci te.rtz'mouz'zmz, and for avoiding all doubts and diﬂ'i
culties, to declare what the common law is and ever hath been.

Thus the statute of treasons, 25 Edw. III. cap. 2, doth not make
any new species of treasons, but only, for the beneﬁt of the sub
ject, declares and enumerates those several kinds of offence
which before were treason at the common law. Remedial stat
utes are those which are made to supplysuch defects, and abridge
such superﬂuities, in the common law, as arise either from the
general imperfection of all human laws, from change of .time
two sessions have been held in one year, we usually mention stat. I or 2.
Thus the bill of rights is cited as I W. and M. st. 2 c. 2, signifying that it is
the second chapter or- act of the second statute, or the laws made in the
second session of parliament, in the ﬁrst year of King William and Queen
Mary.
- 7 This division is generally expressed by declaratory statutes, and statutes
introductory of a new law. Remedial statutes are generally mentioned in
contradistinction to penal statutes. (CHRISTIAN. See note 14, p. 55.)
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and circumstances, from the mistakes and unadvised deter

minations of unlearned (or even learned) judges, or from any
other cause whatsoever. And this being done, either by enlarg
ing the common law where it was too narrow and circumscribed,
‘B7] or by restraining it 4"where it was too lax and luxuriant,
hath occasioned another subordinate division of remedial acts of
parliament into en/m;;ring and rv:traz'ni/zg statutes. To instance
again in the case of treason: clipping the current coin of the

kingdom was an offence not suﬂiciently guarded against by the
common law; therefore it was thought expedient, by statute 5
Eliz. c. II, to make it high treason, which it was not at the com

mon law: so that this was an enlarging‘ statute.‘ At common
law also spiritual corporations might lease out their estates for
any term of years, till prevented by the statute I 3 Eliz. before
mentioned: this was, therefore, a restraining statute.
Secondly, the rules to be observed with regard to the con
struction of statutes are principally these which follow.“
I. There are three points to be considered in the construction
of all remedial statutes; the old law, the mischief, and the reme

dy : that is, how the common law stood at the making of the act ;
what the mischief was, for which the common law did not pro
vide; and what remedy the parliament hath provided to cure
5 This statute against clipping hardly corresponds with the general notion

either of a remedial or an enlarging statute.

In ordinary legal language.

remedial statutes are contradistinguished to penal statutes. An cnlargin_g or

enabling statute is one which increases, not restrains, the power of action,
as the 32 Henry VIII. ch. 28, which gave bishops and all other sole ecclesi
astical corporations, except parsons and vicars, a power of making leases,
which they did not possess before, is always called an enabling statute.
The 13 Eliz. ch. 10, which afterwards limited that power, is on the contrary,
styled a res-trainz'ng or disabling statute. (CH msrum.)
° “A distinction has been drawn between interpretation and ron.rtrncz‘ion.

The former word has been taken to mean the sense of the writer as included
within his language. The great object of interpretation is to ascertain the
meaning of a writing, or, in technical phrase, ‘of a text.’ This is not to be
obtained by conjecture, but only by the application of settled rules. Construc

tion on the other hand, would embrace the inquiry whether topics that were
not expressed in the writing,were not included within the general intent of
the author, or, as is sometimes said, within the ‘spirit’ of the text; so, in
some instances, the law forbids the exact accomplishment of the author’s
intent. It then becomes important to know whether the intent shall be
carried out, though not precisely, yet as nearly as the law will permit. This
is called the 9/p/-as doctrine, or the doctrine of approximation.” (DWIGHT.]
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And it is the business of the judges so to con

strue the act as to suppress the mischief and advance the reme

dy. Let us instance again in the same restraining statute of 13
Eliz. c. 10: By the common law, ecclesiastical corporations might
let as long leases as they thought proper: the mischief was, that
they let long and unreasonable leases, to the impoverishment of
their successors; the remedy applied by the statute was by
making void all leases by ecclesiastical bodies for longer terms
than three lives, or twenty-one years. Now, in the construction
of this statute, it is held, that leases, though for a longer term, if

made by a bishop, are not void during the bishop’s continuance
in his see; or, if made by a dean and chapter, they are not void
during the continuance of the dean ; for the act was made for -

the beneﬁt and protection of the successor. The mischief is
therefore sufﬁciently suppressed by vacating them after the de
termination of the interest of the *grantors; but the leases, ["88

during their continuance, being not within the mischief, are not
within the remedy.10
2. A statute, which treats of things or persons of an inferior
rank, cannot by any general words be extended to those of a su
perior. So a statute, treating of “deans, prebendaries, parsons,
vicars, and at/zers /l(l'L'l'llg' spzﬁtual promolio/z,” is held not to ex
1° “ It is an established rule, in giving construction to a statute, ﬁrst to ascer
tain its intent. This may be determined, not only from the language of a
part, but from the language of the whole and every part of the statute; and
the real intention, when accurately ascertained, will always prevail over the
literal sense. ‘The intention of the law-maker is sometimes ,to be collected
from the cause or necessity of making the statute; and, however the intent
may be ascertained, it should be followed with reason and discretion, though
such construction may seem contrary to the letter of the statute: forit is the
intent which often gives meaning to words otherwise obscure and doubtful.

A thing which is within the intention of the makers of a statute is as much
within the statute as if it were within the letter; and a thing which is within the
letter of the statute is not within the statute, unless it be within the intention of
the makers; and such construction ought to be put upon it as does not

suffer it to be eluded.”

(H011/re: v. Carley, 3! N. Y. 289.)

As an old writer quaintly expresses it, “ It is not the words of the law,
but the internal sense of it that makes the law, and our law (like all others)

consists of two parts, viz., of body and soul; the letter of the law is the body
of the law, and the sense and reason of the law is the soul of the law.” (2
Plowden Rep. 465.)
‘
An excellent illustration of this rule is found in Pi0':on v. Payﬁle, 79 N. Y.
424; U. S. v. Freeman, 3 How. U. S. 556.
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tend to bishops, though they have spiritual promotiort, dean:
being the highest persons named, and bishops being of a still
higher order.
3. Penal statutes must be construed strictly.‘1 Thus the
statute I Edw. VI. c. 12, having enacted that those who are con

victed of stealing /mrrcs should not have the beneﬁt of clergy,
the judges conceived that this should not extend to him that
should steal but one /zorse, and therefore procured a new act for
that purpose in the following year.“ And, to come nearer our
own times, by the statute I4 Geo. II. c. 6, stealing sheep, or at/zcr
mltle, was made felony, without beneﬁt of clergy. But these
general words, “ or other cattle," being looked upon as much too
_loose to create a capital offence, the act was held to extend to
nothing but mere sheep. And therefore, in the next sessions,
it was found necessary to make another statute, 15 Geo. II. c.
34, extending the former to bulls, cows, oxen, steers, bullocks,

heifers, calves, and lambs, by name."
11A penal statute is one which imposes a penalty or forfeiture for violating
or transgressing the provisions contained therein.
“To interpret a statute striclly, is to adhere precisely to the words or
letter of the law, which include, of course, fewer particulars than a freer con
struction. To interpret it liberally, largely or comprehensively, is to carry
the meaning of the law-giver into more complete effect than a conﬁned inter
pretation would allow. It may be termed the rational interpretation .” (Kent’s
Comm. i. 465, n.)

12 It has since been decided that where statutes use the plural number, a
single instance will be comprehended.

The 2 Geo. II, ch. 25, enacts that

it shall be felony to steal any bank notes ; and it has been determined, that

the offence is complete by stealing one bank note. (CHRISTlAN.)
1' Where a statute imposed a penalty of $25 upon every person who should
“forcibly ” or “frmuiulently"’ pass a toll-gate without paying the legal toll, it
was held that the ordinary meaning of the words should not be extended by
construction, and that the statute only applied to cases of actual force or
mine] fraud, as distinguished from construrlit/e force or fraud. (Bri1lgo
wateré-' Ulica Plank Road Co. v. Robbins, 22 Barb. 662.)
So statutes authorizing arrest and imprisonment for debt, although
remedial to the extent that they are designed to coerce payment, are also re
garded as penal, and are not to be extended by construction so as to embrace
cases not clearly within them. Thus where a statute authorizes an arrest in
cases of fraud in contracting a debt, it applies only to arlmzl, /ursonal fraud.

and does not include merely legal or colislruciir/e fraud.

(Hal/m~a/a_)' v.

Yoluaron, 55 N. Y. 93.)
There are also important classes of cases in which strict construction is

required, though the statutes are not penal.

Thus where lands are taken
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4. Statutes against frauds “ are to be liberally and beneﬁcially
.expounded. This may seem a contradiction to the last rule;
most statutes against frauds being in their consequences penal.
But this difference is here to be taken: where the statute acts
.1pon the offender, and inﬂicts a penalty, as the pillory or a. ﬁne,
it is then to be taken strictly; but when the statute acts upon
the offence, by setting aside the fraudulent transaction-here it is
to be construed liberally. Upon this footing the statute of 13
Eliz. c. 5, which avoids all gifts of goods, &c. made to defraud
creditors and 0!/wr:, was i"held to extend by the general [*89
words to a gift made to defraud the queen of a forfeiture.
5. One part of a statute must be so construed by another,
that the whole may (if possible) stand : at re: magi: valeat, qua:/1
pareat.“ As if land be vested in the king and his heirs by act
under a statute for public purposes, in derogation of common law right, this
is the rule, and every requisite of the statute having a semblance of beneﬁt
to the owner might be complied with. (/Vewell v. IV/ruler, 48 N. Y. 486;
In re /V. V. 8* N. H. R. Co. v. [(1), 46 N. Y. 546.)
The same is true of statutes which tend to work a public mischief; or
which are intended to deprive creditors of a remedy for the recovery of their
debts, and of many other similar cases. (See .5‘//rill: v. People, 47 N. Y.
330; Salter: v. Tobia:, 3 Paige, 338.)
“ These are included within the class of re;/redial :IaIule:, which are stat

utes giving a remedy for the protection or enforcement of a right, or for the
redress of an injury, or enlarging or extending a remedy already existing.
And it is a. general rule that while penal statutes are to be construed :1/riclly,
remedial statutes are to be construed liberally, with a view to the beneﬁcial
ends proposed. (Hudler v. Golden, 36 N. Y. 446; lVeea' v. Tucker, [9 N. Y.

433; U. S. v. IIad:0n, 10 Wall. 395.)

'

“ The same statute may be penal in one aspect, and re//nrlial in another.
And therefore, it has been held that the same words in a statute will bear
different interpretations, according to the nature of the suit or prosecution
instituted upon them. As by the 9 Anne, ch. 14, the statute against gaming,
if any person shall lose at any time or :itlin_g£ro, and shall pay it to the
winner, he may recover it back within three months; and if the loser does
not within that time, any other person may sue for it, and treble the value
besides. So, where an action was brought to recover back fourteen guineas,
which had been won and paid after a continuance at play, except an inler
ruptian during dinner, the court held the statute was remedial so far as it
prevented the effects of gaming, without inﬂicting a penalty; and therefore.
in this action, they considered it on: time 0r rilling; but they said if an
action had been brought for the penalty, they would have construed it strictly

in favor of the defendant, and would have held that the money had been lost .
at law :illin_g:. (2 Bl. Rep. 1226.)” (CHRISTIAPL)
‘5 So when there is an apparent inconsistency between two statutes, such
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of parliament, saving the right of A., and A. has at that time a

lease of it for three years : here A. shall hold it for his term of
three years, and afterwards it shall go to the king. For this in
terpretation fumishes matter for every clause of the statute to
work and operate upon. But,
6. A saving, totally repugnant to the body of the act, is void.
If, therefore, an act of parliament vests land in the king and his
heirs, saving the right of all persons whatsoever ; or vests the land

of A. in the king, saving the right of A.; in either of these cases
the saving is totally repugnant to the body of the statute, and, if
good, would render the statute of no effect or operation; and

therefore the saving is void, and the land vests absolutely in the
king."
7. Where the common law and a statute differ, the common
law gives place to the statute; and an old statute gives place to
a new one." And this upon a general principle of universal law,
that“ loge: j>osterz'oro: priores contrarias abrogaut: " consonant
to which it was laid down by a law of the twelve tables at Rome,
that “ quod populus postremum jussit, id ju: ratum eslo." But
this is to be understood, only when the latter statute is couched
in negative terms, or where its matter is so clearly repugnant,
that it necessarily implies a negative. As if a former act says,
that a juror upon such a trial shall have twenty pounds a year;
and a new statute afterwards enacts, that he shall have twenty
marks: here the latter statute, though it does not express, yet
necessarily implies a negative, and virtually repeals the former.
exposition should be made as that if possible both may stand together.
(C/zambzrlain v. C/ta//zoerlaiu, 43 N. Y. 424.)
1° There is a distinction between the effect of a repugnant saving clause
and a repugnant proviso. A saving clause is only an exception of a special
thing out of the general things mentioned in the statutes, and if repugnant to
the purview, is void. But a proviso is used to qualify or restrain the general
provisions of an act, or to exclude any possible ground of interpretation as
extending to cases not intended by the legislature to be brought within its
purview. And if repugnant to the purview, it is not void, but stands as the
last expression of the legislature.

(59 N. Y. 5r); but see Kent‘: Comm. 1. 463.)

17 But the repeal of statutes byimplication is not favored by the law; and
when a later and a former statute can stand together, both will stand unless
the former is expressly repealed, or the inconsistency and repugnancy of the
two statutes are plain and unavoidable. In case of such repugnancy, the later
' act stands as the last expres:’.on of the legislative will. (Poo/'5/: v. Pal/nor,
52 N. Y. 83; rllongeon v. Pzoﬂe 55 N. Y. 613: }1md:r:on'.r Tobacco, 11 Wall. 652.
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For if twenty marks be made qualiﬁcation sufﬁeient, the former
statute which requires twenty pounds is at an end. But, if both.
acts be merely aﬁirmative, ‘and the substance such that [*90

both may stand together, here the latter does not repeal the for
mer, but they shall both have a concurrent efﬁcacy. If by a
former law an offence be indictable at the quarter-sessions, and
a latter law makes the same offence indictable at the assizes ;

here the jurisdiction of the sessions is not taken away, but both
have a concurrent jurisdiction, and the offender may be prosecu
ted at either: unless the new statute subjoins express negative
words, as, that the offence shall be indictable at the assizes, and
not clscw/me."
8. If a statute, that repeals another, is itself repealed after

wards, the ﬁrst statute is hereby revived, without any formal
words for that purpose.us So when the statutes of 26 and 35
Hen. VIII., declaring the king to be the supreme head of the
church, were repealed by a statute I and 2 Philip and Mary, and
this latter statute was afterwards repealed by an act of 1 Eliz.
there needed not any express words of revival in Queen Eliza
“ It is an important rule that where a statute imposing a penalty is repealed,
all actions or proceedings founded upon that statute must forthwith be dis
continued, and the penalty cannot be imposed, although the offence or injury
was committed while the statute was still in force. Thus, if a murder had

been committed, and before the trial of the person charged with the crime,
or during the progress of the trial, or even after conviction but before judg
ment, the murder law was repealed without any provision for existing causes
of action or prosecution, no punishment could he inﬂicted. To avoid the
operation of this rule, it is often provided in repealing or modifying statutes,
that “nothing herein contained shall affect any action or proceeding now
pending.” (See lfarlung v. People, 22 N. Y. 95; /l/ongean v. People, 55
N. Y. 6I3; U. S. V. Tynan, I! “kill. 88.)

It is specially provided in the U. S. Statutes that “the repeal of any
statute shall not have the effect to release or extinguish any penalty, for
feiture, or liability, incurred under such statute, unless the repealing act
shall so expressly provide, and such statute shall be treated as still remain
ing in force for the purpose of sustaining any proper action for the enforce

ment of such penalty, forfeiture, or liability.” (U. S. Rev. Statutes, p. 2.)
1° To avoid the effect of this rule, it is provided by the U. S. Statutes that

“ Whenever an act is repealed. which repealed a former act, such former act
shall not thereby be revived, unless it shall be cxpressly so provided."
(U. S. Rev. Stat. p. 2.) A similar statute has been passed in England, and
in a number of the American States. In those States where there is no such
statute, it is common to insert a clause of similar purport in the statute

repealing the former repeal.

'

58

OF THE LAWS

beth’s statute, but these acts of King Henry were impliedly and
virtually revived.
'
9. Acts of parliament derogatory from the power of subse
quent parliaments bind not."‘0 So the statute H Hen. VII. c. I,
which directs that no person for assisting a king dcfacto shall be
attainted of treason by act of parliament or otherwise, is held to
be good only as to common prosecutions for high treason; but
will not restrain or clog any parliamentary attainder.

Because

the legislature, being in truth the sovereign power, is always of
equal, always of absolute authority: it acknowledges no superior
upon earth, which the prior legislature must have been, if its or

dinances could bind a subsequent parliament. And upon the
same principle, Cicero, in his letters to Atticus, treats with a
proper contempt these restraining clauses, which endeavor to
tie up the hands of succeeding legislatures. “When you repeal
*91] the ‘law itself, (says he,) you at the same time repeal the
prohibitory clause, which guards against such repea ."
IO. Lastly, acts of parliament that are impossible to be per

formed are of no validity: and if there arise out of them collater
ally any absurd consequences, manifestly contradictory to com
mon reason, they are, with regard to these collateral consequences,
void. I lay down the rule with those restrictions; though I
know it is generally laid down more largely, that acts of parlia
ment contrary to reason are void. But if the parliament will
positively enact a thing to be done which is unreasonable, I know
of no power in the ordinary forms of the constitution that is

vested with authority to control it ; n and the examples usually
2° A provision inserted in a statute that the statute should not be repealed,
would not be binding upon subsequent legislatures.

this way be rendered irrepealable.

Legislation cannot in

Nor can one legislature declare in

advance the intent of subsequent legislatures, or the effect of subsequent
legislation upon existing statutes. (/llongeon v. People, 55 N. Y. 613.) But
in the United States, legislation is, in some classes of cases, irrepealable,
because Constitutional provisions prohibit such repeal. Thus, under the

U. S. Constitution, no State can pass any law impairing the obligation of
contracts; so that a statute in the nature of a contract would not be subject

to repeal, and rights and privileges conferred by it could not be divested.
(See Dar!/1/out/1 Co/14¢: Care, 4 Wheaten, 518; Boyd v. Alabama, 94 U. S. 650.)

21 In like manner, it is generally held in the United States, that a statute
can only be declared void so far as it is in conﬂict with the Constitution of

the State or of the United States, but not because it is opposed to principles
of natural justice and reason. “ It is not for the judiciary or the executive
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alleged in support of this sense of the rule do none of them
prove, that, where the main object of a statute is unreasonable.
the judges are at liberty to reject it; for that were to set the ju
dicial power above that of the legislature, which would be sub
versive of all government. But where some collateral matter
arises out of the general words, and happens to be unreasonable,

there the judges are in decency to conclude that this consequence
was not foreseen by the parliament, and therefore they ‘are at
liberty to expound the statute by equity, and only quoad /ma dis
regard it.

Thus if an act of parliament gives a man power to

try all causes, that arise within his manor of Dale ; yet, if a cause
should arise in which he himself is party, the act is construed
not to extend to that, because it is unreasonable that any man
should determine his own quarrel. But, if we could conceive it
possible for the parliament to enact, that he should try as well
his own cause as those of other persons, there is no court that
has power to defeat the intent of the legislature, when couched
in such evident and express words, as leave no doubt whether it
was the intent of the legislature or no.
These are the several grounds of the laws of England: over
and above which, equity is also frequently called in to "as- [*92
sist, to moderate and to explain them. VVhat equity is, and how
impossible in its very essence to be reduced to stated rules, hath
been shown in the preceding section. I shall therefore only
add, that besides the liberality of sentiment with which our com
mon law judges interpret acts of parliament, and such rules of
the unwritten law as are not of a positive kind, there are also
peculiar courts of equity established for the beneﬁt of the sub
ject; to detect latent frauds and concealments, which the process
of the courts of law is not adapted to reach; to enforce the exe
cution of such matters of trust and conﬁdence, as are binding in

conscience, though not cognizable in a court of law ; to deliver
from such dangers as are owing to misfortune or oversight; and
to give a more speciﬁc relief, and more adapted to the circum
stances of the case, than can always be obtained by the generality
Department to inquire whether the legislature has violated the genius of the

government, or the general principles of liberty and the rights of man, or
whether acts are wise or expedient or not; but only whether it has tran
scended the limits prescribed for it by the Constitution." (Per Caruthers, L,
quoted 52 Penn. St. 478; sec (,11¢-lmm v. Van 5111'/u)’, 20 Wend. 381; Cowley’:

C0ﬂ.rt. ].imilatian:, 205-21! [5th ed.])
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of the rules of the positive or common law. This is the businc $5
of our courts of equity, which however are only conversant in
matters of property. For the freedom of our constitution will
not permit, that in criminal cases a power should be lodged in
any judge, to construe the law otherwise than according to the
letter. This caution, while it admirably protects the public lib—
erty, can never bear hard upon individuals. A man cannot suffer
more punishment than the law assigns, but he may suffer less.
The laws cannot be strained by partiality,-to inﬂict a penalty
beyond what the letter will warrant; but, Ln cases where the

letter induces any apparent hardship, the crown has the power
to pardon.

\

COMMENTARIES

ON THE LAWS OF ENGLAND.
BOOK THE FIRST.
OF THE RIGHTS OF PERSONS.

CHAPTER I.

[m.. cou.u.'-—13oo1< I. cnnr. 1.]
Of Me /11750111/c‘ Right: 13/ fndir/1'11’/za/s.

THE objects of the laws of England are so very numerous
and extensive, that, in order to consider them with any tolerable

ease and perspicuity, it will be necessary to distribute them
methodically, under proper and distinct heads ; avoiding as much
as possible divisions too large and comprehensive on the one
hand, and too triﬂing and minute on the other; both of which
are equally productive of confusion.
* Now, as municipal law is a rule of civil conduct, com- [*122
manding what is right, and prohibiting what is wrong; or as
Cicero, and after him our Bracton, have expressed it. sauctio justa,
_/'1/I10/1: /:0/zertrz ct pro/zz'6e/2: co/ztraria, it follows that the primary
and principal objects ofthe law are RIGHTS and wnouos. In the
prosecution, therefore, of these commentaries, I shall follow this
very simple and obvious division; and shall, in the ﬁrst place,

consider the rzlg/zts that are comma'nded, and secondly the wrongs

that are forbidden, by the laws of England.
Rights are, however, liable to another subdivision; being
either, ﬁrst, those which concern and are annexed to the persons

of men, and are then called jzmz fr/aonarum, or the rig/zt.r qfper
sa/zr; or they are secondly, such as a man may acquire over ex
ternal objects, or things unconnected with his person, which are
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styled jam ram//1, or the rzlg/zts of I/zings. \Vrongs also are \ ivis
ible into, ﬁrst, /viz/ate wrongzr, which, being an infringement
merely of particular rights, concern individuals only, and are
called civil injuries; and secondly, public turong.r, which, being a
breach of general and public rights, affect the whole community,
and are called crimes and misdemeanors.
The objects of the laws of England falling into this fourfold
division, the present commentaries will therefore consist of the
four following parts :—l. 7716 rzlg/zts ofpermns, with the means
whereby such rights may be either acquired or lost. 2. The
rig/zls of t/zings, with the means also of acquiring and losing
them. 3. Prir./ate wrongs, or civil injuries; with the means of
redressing them by law. 4. Public wrongs, or crimes and mis
demeanors ; with the means of prevention and punishment.
We are now ﬁrst to consider the nlg/1!: ofpersons, with the
means of acquiring and losing them. '‘123] ‘Now the rights of persons that are commanded to be ob

served by the municipal law are of two sorts : ﬁrst, such as are
due from every citizen, which are usually called civil duties ; and,
secondly, such as belong to him, which is the more popular ac
ceptation of rzlg/ll: or jura. Both-may indeed be comprised in
this latter division ; for, as all social duties are of a relative na

ture, at the same time that they are duefrom one man, or set of
men, they must also be due to another. But I apprehend it will
be more clear and easy to consider many of them as duties re
quired from, rather than as rights belonging to, particular per
sons.

Thus, for instance, allegiance is usually, and therefore

most easily, considered as the duty of the people, and protection
as the duty of the magistrate ; and yet they are reciprocally the
rights as well as duties of each other. Allegiance is the right of
the magistrate, and protection the right of the people.
Persons also are divided by the law into either natural per
sons, or artiﬁcial.

Natural persons are such as the God of nature

formed us; artiﬁcial are such as are created and devised by
human laws for the purposes of society and government, which
are called corporations or bodies politic.
The rights of persons considered in their natural capacities
are also of two sorts, absolute and relative.

Absolute, which are

such as appertain and belong to particular men, merely as indi
viduals or single persons; relative, which are incident to them as
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members of society, and standing in various relations to each‘
other. The ﬁrst, that is, absolute rights, will be the subject of
the present chapter.
By the absolute rig/zls of individuals, we mean those which
are so in their primary and strictest sense ; such as would belong
to their persons merely in a state of nature, and which every man
is entitled to enjoy, whether out of society or in it. But with re
gard to the absolute a'utz'zs, which man is bound "‘ to per[*124
form considered asa mere individual, it is not to be expected that_

any human municipal law should at all explain or enforce them.
For the end and intent of such laws being only to regulate the
behavior of mankind, as they are members of society, and stand
in various relations to each other. they have consequently no
concern with any other but social or relative duties. Let a man
therefore be ever so abandoned in his principles, or vicious in his
practice, provided he keeps his wickedness to himself, and does
not offend against the rules of public decency, he is out of the
reach of human laws. But if he makes his vices public, though
they be such as seem principally to affect himself, (as drunken
ness, or the like,) they then become, by the bad example they set,

of pernicious effects to society ; and therefore it is then the busi
ness of human laws to correct them. Here the circumstance of
publication is what alters the nature of the case. Public sobriety
is a relative duty and therefore enjoined by'our laws; priz/ate so
briety is an absolute duty, which, Whether it be performed or not,

human tribunals can never know ; and therefore they can never
enforce it by any civil sanction.

case is different. Human
rights which belong to a
those which belong to him
For the principal aim

But, with respect to rzjg/zts, the

laws deﬁne and enforce as well those
man considered as an individual, as
considered as related to others.
of society is to protect individuals in

the enjoyment of those absolute rights, which were vested in
them by the immutable laws of nature; but which could not be

preserved in peace without that mutual assistance and inter
course, which is gained by the institution of friendly and social
communities. Hence it follows, that the ﬁrst and primary end
of human laws is to maintain and regulate these aﬁso/ate rights

of individuals.

Such rights as are social and 1'e'/alive result

from, and are posterior to, the formation of states and societies,

so that to maintain and regulate these, is clearly a subsequent
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' consideration. And therefore the principal view of human laws
is, or ought always to be, to explain, protect, and enforce such rights
* 125] as are absolute, which in‘ themselves are few and simple :

and then such rights as are relative, which, arising from a variety
of connections, will be far more numerous and more compli
cated. These will take up a greater space in any code of laws,‘
and hence may appear to be more attended to, though in reality
they are not, than the rights of the former kind. Let us there
,fore proceed to examine how far all laws ought, and how far the
laws of England actually do, take notice of these absolute rights,
and provide for their lasting security.
The absolute rights of man, considered as a free agent, en
dowed with discernment to know good from evil, and with power
of choosing those measures which appear to him to be most de
sirable, are usually summed up in one general appellation, and
denominated the natural liberty of mankind. This natural lib
erty consists properly in a power of acting as one thinks ﬁt,
without any restraint or control,unlcss by the law of nature;
being a right inherent in us by birth, and one of the gifts of
God to man at his creation, when he endued him with the faculty
of freewill.

But every man, when he enters into society, gives

up a part of his natural liberty, as the price of so valuable a
purchase; and, in consideration of receiving the advantages of
mutual commerce, obliges himself to conform to those laws,
which the community has thought proper to establish. And
this species of legal obedience and conformity is infinitely more
desirable than that wild and savage liberty which is sacriﬁced to
obtain it.

For no man, that considers a moment, would wish to

retain the absolute and uncontrolled power of doing whatever
he pleases: the consequence of which is, that every other man
would also have the same power; and then there would be no
security to individuals in any of the enjoyments of life. Politi
cal therefore, or civil liberty, which is that of a member of

society, is no other than natural liberty, so far restrained by
human laws (and no farther) as is necessary and expedient for
the general advantage of the public. Hence we may collect
I"1261 that the law, which restrains a man from doing"i mischief
to his fellow-citizens, though it diminishes the natural, increases

the civil liberty of mankind; but that every wanton and cause
less restraint of the will of the subject, whether practised by :1
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monarch, a nobility, or a popular assembly, is a degree of
tyranny: nay, that even laws themselves, whether made with or
without our consent, if they regulate and constrain our COI1(l\JCE
in matters of mere indifference, without any good end in view,
are regulations destructive of liberty: whereas, if any public
advantage can arise from observing such precepts, the control of
our private inclinations, in one or two particular points, will con
duce to preserve our general freedom in others of more impor
tance ; by supporting that state of society, which alone can se
cure our independence. Thus the statute of King Edward IV.,
which forbad the ﬁne gentlemen of those times (under the de
gree of a lord) to wear pikes upon their shoes or boots of more
than two inches in length, was a law that savored of oppres
sion; because, however ridiculous the fashion then in use might

appear, the restraining it by pecuniary penalties could serve no
purpose of common utility. But the statute of King Charles II.,
which prescribes a thing seemingly as indifferent, (a dress for
the dead, who are all ordered to be buried in woolen), is a law

consistent with public liberty; for it encourages the staple trade,
on which in great measure. depends the universal good of the
nation. So that laws. when prudently framed, are by no means
subversive, but rather introductive of liberty ; for, as Mr. Locke
has well observed, where there is no law there is no freedom.
But then, on the other hand, that constitution or frame of gov

ernment, that system of laws, is alone calculated to maintain
civil liberty, which leaves the subject entire master of his own
conduct, except in those points wherein the public good requires
some direction or restraint.
The idea and practice of this political or civil liberty ﬂourish

in their highest vigor in these kingdoms, where it falls‘ ["127‘
little short of perfection, and can only be lost or destroyed by
the folly or demerits of its owner: the legislature, and of course
the laws of England, being peculiarly adapted to the preserva
tion of this inestimable blessing even in the meanest subject..
Very different from the modern constitutions of other states, on‘

the continent of Europe, and from the genius of the imperial?
iaw; which in general are calculated to vest an arbitrary and!
despotic power, of controlling the actions of the subject, in the
prince, or in a few grandees. And this spirit of liberty is so
deeply implanted in our constitution, and rooted even in our very
5
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soil, that a slave or a negro, the moment he lands in England,
falls under the protection of the laws, and so far becomes a free.
man; though the master's right to his services may possibly still
continue.
The absolute rights of every Englishman, (which, taken in a
political and extensive sense, are usually called their liberties,)

as they are founded on nature and reason, so they are coeval
with our form of government; though subject at times to ﬂuc
tuate and change: their establishment,'excellent as it is, being
still human. At some times we have seen them depressed by
overbearing and tyrannical princes; at others so luxuriant as
even to tend to anarchy, a worse state than tyranny itself, as any
government is better than none at all. But the vigor of our
free constitution has always delivered the nation from these em
barrassments: and, as soon as the convulsions consequent on the

struggle have been over, the balance of our rights and liberties
has settled to its proper level; and their fundamental articles
have been from time to time asserted in parliament, as often as
they were thought to be in danger.
First, by the great charter of liberties, which was obtained,
sword in hand, from King john, and afterwards, with some alter

ations, conﬁrmed in parliament by King Henry the Third, his
son. Which charter contained very few new grants; but, as Sir
Edward Coke observes, was for the most part declaratory of the

“‘128] principal grounds of the fundamental i"laws of England.‘
Afterwards by the statute called ronfirmalio mrtarum, whereby
the great charter is directed to be allowed as the common law;
all judgments contrary to it are declared void; copies of it are
ordered to be sent to all cathedral churches, and read twice a-year
1 /llagna C/zarta contained a large variety of provisions calculated to re
-dress numerous grievances, which at that time bore oppressively upon the
people, but the provision which is of chief importance on constitutional
-grounds is that which guaranteed the protection of life, liberty, and property,

against arbitrary interference and spoliation, and secured the observance of
-due legal methods of procedure in proceedings against the citizen. It is
declared that “no freeman shall be taken. or imprisoned, or (lls'SElZE(i., or
outlawed, or exiled, or in any manner injured, nor will we proceed against
him, nor send against him, unless by the lawful judgment of his peer.. or

by the law of the land.”

From this is derived the provision in the U. S.

Constitution, that “ no person shall be deprived of life, liberty, or property,
without due process of law :” similar provision-.1 have been embodied in the
Constitutions of the various States.
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lo the people ; and sentence of excommunication is directed to be
as constantly denounced against all those that, by word, deed, or
counsel, act contrary thereto, or in any degree infringe it. Next,
by a multitude of subsequent corroborating statutes (Sir Edward
Coke, I think, reckons thirty-two), from the ﬁrst Edward to
Henry the Fourth. Then, after along interval, by I/zzj)ztz'lz'a/1 of

ﬁg/zt; which was a parliamentary declaration of the liberties
of the people, assented to by King Charles the First in the be
ginning of his reign.2 \Vhich was closely followed by the still
more ample concessions made by thlt unhappy prince to his par
liament before the fatal rupture between them; and by the many
salutary laws, particularly the /zabms mrj)us act, passed under
Charles the Second. To these succeeded t/ze bill 0_frl;g'/11.9, or
declaration delivered by the lords and commons to the Prince
and Princess of Orange, 13th of February, 1688 ; and afterwards

enacted in parliament, when they became king and queen ; which
declaration concludes in these remarkable words: “and they do
claim, demand and insist upon, all and singular the premises, as
their undoubted rights and liberties.” And the act of parliament
itself recognizes “all and singular the rights and liberties zsserted
and claimed in the said declaration to be the true, ancient and

ndubitable rights of the people of this kingdom."3

Lastly,

2 The Patz'lz'rm ofR1_'g/'1! was in the main a redeclaration and reassertion of
rights and privileges already established and guaranteed, and contained also
provisions for the redress of grievances which had grown up since the adop
:ion of Magna Charta and the various conﬁrmatory acts. One of the most
serious and burdensome of these grievances was the practice of quartering
soldiers upon the citizens in time of peace. The petition provides, among
other things, “that no man be compelled to make or yield any gift, loan,
benevolence, tax, or such like charge, without common consent by act of
Parliament; that none be called upon to make answer for refusal to do so ;
that freemen be imprisoned or detained only by the law of the land, or by due
process of law, and not by the King’s special command, without any charge;
that persons be not compelled to receive soldiers and mariners into their

houses against the laws and customs of the realm, etc."

From this is

borrowed the provision in the U. S. Constitution that “ no soldier shall, in
time of peace, be quartered in any house without the consent of the owner,
nor in time of war, but in a manner to be prescribed by law.”

8Among the most important provisions of the Bill of Rig/1tr are the fol
lowing: It asserted the right of the subject to petition the king, maintained
the right of freedom of speech in Parliament, and the right of freedom in the

election of its members ; it declared that the maintenance of standing armies
without the consent of Parliament was illegal, and that the king had no:
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these liberties were again asserted at the commencement of the
present century, in the act of solllemont, whereby the crown was
limited to his present majesty's illustrious house: and some new
provisions were added, at the same fortunate era, for better

securing our religion, laws, and liberties; which the statute de

clares to be “the birthright of the people of England," according
to the ancient doctrine of the common law.
‘‘‘129] " Thus much for the deo/aration of our rights and
liberties. The rights themselves, thus deﬁned by these several
statutes, consist in a number of private immunities; which will
appear, from what has been premised, to be indeed no other, than
either that ro.riduum of natural liberty, which is not required by
the laws of society to be sacriﬁced to public convenience; or else
those civil privileges, which society hath engaged to provide, in
lieu of the natural liberties so given up by individuals. These
therefore were formerly, either by inheritance or purchase, the
rights of all mankind; but, in most other countries of the world

being now more or less debased or destroyed, they at present may
be said to remain, in apeculiar and emphatical manner, the rights
of the people of England. And these may be reduced to three
principal or primary articles ; the right of personal security, the
right of personal liberty, and the right of private property: be
cause, as there is no other known method of compulsion, or of

abridging man's natural free will, but by an infringement 01
diminution of one or other of these important rights, the preser
vation of these, inviolate, may justly be said to include the
preservation of our civil immunities in their largest and most
extensive sense.
_
I. The right of personal security consists in a person's legal
and uninterrupted enjoyment of his life, his limbs, his body, his
health and his reputation.
1. Life is the immediate gift of God, a right inherent by na
ture in every individual; and it begins in contemplation of law
as soon as an infant is able to stir in the mother's womb. For
power of suspending or dispensing with laws; it provided that excessive
hail should not be required, nor excessive ﬁnes imposed, nor cruel and
unusual punishments inﬂicted. The Bill 0fR{glzI.r is of much importancl
in the study of American Constitutional history and jurisprudence, since I
number of its provisions were copied literally into the U. S. Constitution,

and have also heen embodied in many of the State Constitutions.
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if a woman is quick with child, and by a potion or otherwise,
killeth it in her womb; or if any one beat her, whereby the child
clieth in her body, and she is delivered of a dead child ; this,
though not murder, was by the ancient law homicide or man
slaughter. But the modern law doth not look '*upon this [*13O
offence in quite so atrocious a light, but merely as a heinous
misdemeanor.
An infant in vclltre sa 111678, or in the mother’s womb, is sup

posed in law to be born for many purposes. It is capable of
having a legacy, or a surrender of a copyhold estate, made to it.
It may have a guardian assigned to it ; and it is enabled to have
an estate limited to its use, and to take afterwards by such limit
ation, as if it were then actually born. And in this point the
civil law agrees with ours.
2. A man's limbs (by which for the present we only under
stand those members which may be useful to him in ﬁght, and
the loss of which alone amounts to mayhem by the common law)
are also the gift of the wise Creator, to enable him to protect
himself from external injuries in a state of nature. To these
\l‘l€!‘CfOl‘€ he has a natural inherent right; and they cannot be
wantonly destroyed or disabled without a manifest breach of civil
hberty.
Both the life and limbs of a man are of such high value, in
the estimation of the law of England, that it pardons even homi

cide if committed se defendcnda, or in order to preserve them.
For whatever is done by a man, to save either life or member, is
looked upon as done upon the highest necessity and compulsion.

Therefore, if a man through fear of death or mayhem is prevailed
upon to execute a deed, or do any other legal act: these, though
accompanied with all other the requisite solemnities, may be after
wards avoided, if forced upon him by a well-grounded apprehension
of losing his life, or even his limbs, in case of his non-compliance.
And the same is also a suﬁicient excuse for the commission of
many misdemeanors, as will appear in the fourth book. The
constraint a man is under in these circumstances is called in law
/inre.rs, from the Latin durz'tz'e.r, which there are two * sorts : [*131
duress of imprisonment, where a man actually loses his liberty,
of which we shall presently speak; and duress par mz';zas, where
the hardship is only threatened and impending, which is that we
are now discoursing of. Duress per 1ni/za: is either for fear of loss
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of life, or else for fear of mayhem, or loss of limb.

And this feat

must be upon sufficient reason ; “ no/1," as Bracton expresses it,
".rm'pz'cz'0 cqjuslibct 1/ani ct metirulosi /mmz'm'.r, red talis qui
_/;0ssz't cadcre in w'rum constautcnz ; talis c/rim dcbet use metus,
qui in se conlinml vita; j>erz'culmn, aut corponir cmciatum." A
fear of battery, or being beaten, though never so well grounded, is
no duress ; neither is the fear of having one’s house burned, or

one’s goods taken away and destroyed; because in these cases,
should the threat be performed, a man may have satisfaction by
recovering equivalent damages: but no suitable atonement can
be made for the loss of life, or limb.

And the indulgence shown

to a man under this,‘ the principal, sort of duress, the fear of
losing his life or limbs, agrees also with that maxim of the
civil law: 1jgn0.rcitur Cl gui .rauguz'uem smmz qua/ilcr rca'c‘1nj).’um
voluit.‘
‘ In order to constitute duress of z'nz}>ri.ranm:nI, there must be either an
illegal restraint of personal liberty, or illegal force or privation imposed upon
a person lawfully imprisoned, in order to extort from him some promise or
contract. Though the imprisonment be under regular and formal legal

process, yet if it be sued out maliciously and without probable cause, it will
constitute duress. (Walkimr v. Baird, 6 Mass. 506.) When a party is
arrested without just cause, and from motives which the law does not sanc
tion, any contract into which he may enter with the authors of the wrong,
to procure his liberation from restraint, is imputed to illegal duress. The
element of voluntary assent is wanting. (Osborn v. RobMn.r, 36 N. Y. 365.)
But if the imprisonment be lawful, an agreement voluntarily entered into in
order to obtain a release cannot be avoided. Duns: per mina: includes
not only the instances mentioned in the text—fear of loss of life, and of may
hem, or loss of limb, but also fearof illegal imprisonment. (For/my v. Fur
guson, 5 Hill, 154.) But a contract is not avoided by a menace of lawfm
imprisonment. (Knal/if v. Hyde, 60 Barb. 80.) It is generally held, as
Blackstone states, that threatened injury to property will not avoid a con
tract, though in South Carolina a different view is taken. Mr. Chitty
expresses a doubt whether at the present day a threat to burn a house would
not be regarded as sufficient duress. (Chitty on Contracts, 27:, nth Am.
ed.) It is moreover held that a payment of money obtained by duress of
goods, maybe recovered back, if the payment be made under protest, as
where one refuses to deliver up another’s goods unless the latter pays a sum
of money. (Harmony v. Bing/mm, I2 N. Y. 99.) Acontract obtained by
duress is not void, but voidable, and may be conﬁrmed by the party forced to
enter into it. Courts of equity go further than courts of law in avoiding
contracts for this cause, and will generally relieve a party from the obligation

of a contract made by him when under the influence of extreme terror, or in
great necessity, or distress, or apprehension, though not amounting to legal
duress. (Eadie v. Sli//mm/1, 26 N. Y. 9; see further 7 \\'all. 205 ; 95 U. S. no;
13: ‘\lass. 5r.)
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The law not only regards life and member, and protects every
man in the enjoyment of them, but also furnishes him with every
thing necessary for their support. For there is no man so indi
gent or wretched, but he may demand a supply sufficient for all
the necessities of life from the more opulent part of the commu
nity', by means of the several statutes enacted for the relief of
the poor, of which in their proper places. A humane provision ;
yet, though dictated by the principles of society, discountenanced
by the Roman laws. For the edicts of the Emperor Constan
tine, commanding the public to maintain the children of those
who were unable to provide for them, in order to prevent the
murder and exposure of infants, an institution founded on the
same principle as our foundling hospitals, though comprised in
the Theodosian code, were rejected in ]ustinian's collection.
* These rights, of life and member, can only be deter- P132
mined by the death of the person; which was formerly accounted
to be either a civil or natural death. The civil death commenced.
if any man was banished or abjured the realm by the process of
the common law, or entered into religion; that is, went into a
monastery, and became there a monk professed: in which cases
he was absolutely dead in law, and his next heir should have his

estate.

For such banished man was entirely cut off from society ;

and such a monk, upon his profession, renounced solemnly all

secular concerns: and besides, as the popish clergy claimed an
exemption from the duties of civil life and the commands of the
temporal magistrate, the genius of the English laws would not
suffer those persons to enjoy the beneﬁts of society, who secluded
themselves from it, and refused to submit to its regulations. A
monk was therefore accounted ciw'liter mortuus, and when he en

tered in toreligion might,like other dying men, make his testament
and executors; or, if he made none, the ordinary might grant
administration to his next of kin, as if he were actually dead

intestate. And such executors and administrators had the same
power, and might bring the same actions for debts due 10 the
religidus, and were liable to the same actions for those due from
him, as if he were naturally deceased. Nay, so far has this prin
ciple been carried, that when one was bound in a bond to an
abbot and his successors, and afterwards made his executors, and

professed himself a monk of the same abbey, and in process of
time was himself made abbot thereof ; here the law gave him In
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the capacity of abbot. an action of debt against his own executors
to recover the money due. In short, a monk or religious was so
effectually dead in law, that a lease made even to a third person,

during the life (generally) of one who afterwards became a monk,
determined by such his entry into religion: for which reason
leases, and other conveyances for life, were usually made to have
"133] and to hold for the term of one’s natural life.

But, ‘even

in the times of popery, the law of England took no cognizance of
pmft-ssiou in any foreign country, because the fact could not be
tried in our courts; and therefore, since the reformation, this

disability is held to be abolished: as is also the disability of
banishment, consequent upon abjuration, by statute 21 Jae. I.
c. 28.5
This natural life being, as was before observed, the immediate

donation of the great Creator, cannot legally be disposed of or
destroyed by any individual, neither by the person himself, nor
by any other of his fellow-creatures, merely upon their own
authority, yet nevertheless it may, by the divine permission, be
frequently forfeited for the breach of those laws of society, which
are enforced by the sanction of capital punishments ; of the na
ture, restrictions, expedience, and legality of which, we may

hereafter more conveniently inquire in the concluding book of
these commentaries. At present, I shall only observe, that
whenever the cau.rtilutz'o/z of a state vests in any man, or body of
men, a power of destroying at pleasure, without the direction of
laws, the lives or members of the subject, such constitution is in

the highest degree tyrannical ; and that, whenever any law: direct
such destruction for light and trivial causes, such laws are like
wise tyrannical, though in an inferior degree ; because here the

subject is aware of the danger he is exposed to, and may, by
prudent caution, provide against it. The statute law of England
does therefore very seldom, and the common law does never,

inﬂict any punishment extending to life or limb, unless upon the
5 One important species of civil death formerly in England was where a man
was attainted of treason or felony by act of Parliament and was banished for
ever.

In New York it is provided by statute that a person sentenced to impris

onment in State prison for life, shall be thereafter deemed civilly dead, and that
n sentence less than for life suspends all the civil rights of the person so sen
tenced during the term of such imprisonment.
(2 R. S. 7or; see Dam‘: v.

Duﬁe, 1 Abb. Dec. [N. Y.] 486; Plalner v. S/l(rﬂI00(1', 6 Johns. Ch. 118.)
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highest necessity; and the constitution is an utter stranger to
any arbitrary power of killing or maiming the subject without
the express warrant of law. “ ./Vul/us Ziber /zomo,” says the grea:
charter, “ a/iquo modo d¢'struatm', 1zz'sipe'r lcga/ejudicz'm/2 pariz/1;;
suormn aul per lrgcm tcrmf’ \Vhich words, “a/[qua modo dc
.rtrmz!ur,” according to Sir Edward Coke, includes a prohibition,

not only of M//1'/lg and 1naz'nzing, but also of torturing, (to which
our laws are strangers), and of every oppression by color of an
illegal authority. And it is enacted by the statute 5 Eda-I. III.
c. 9, that no man shall be forejudged of life or limb contrary to
the great charter and the "‘law of the land ; and again, by [*‘134
statute 28 Edw. III. e. 3, that no man shall be put to death,

without being brought to answer by due process of law.
3. Besides those limbs and members that may be necessary
to a man, in order to defend himself or annoy his enemy, the
rest of his person or body is also entitled, by the same natural

right, to security from the corporal insults of menaces, assaults,
beating and wounding; though such insults amount not to de—

struction of life or member.
4. The preservation of a man's health from such practices as
may prejudice or annoy it ; and
5. The security of his reputation or good name from the
arts of detraction and slander, are rights to which every man is
entitled, by reason and natural justice; since, without these, it

is impossible to have the perfect enjoyment of any other advan
tage or right. But these three last articles (being of much less
importance than those which have gone before, and those which
are yet to come), it will suﬁice to have barely mentioned among

the rights of persons: referring the more minute discussion of
their several branches to those parts of our commentaries which

treat of the infringement of these rights, under the head of per~
sonal wrongs.
II. Next to personal security, the law of England regards,
asserts, and preserves, the personal liberty of individuals. This
. personal liberty consists in the power of locomotion, of changing
situation, or moving one's person to whatsoever place one's own
inclination may direct, without imprisonment or restraint, unless

by due course of law. Concerning which we may make the
same observations as upon the preceding article, that it is a right
strictly natural; that the laws of England have never abridged
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it without sufficient cause; and, that in this kingdom, it cannot
ever be abridged at the mere discretion of the magistrate, with
out the explicit permission of the laws. Here again the lan
. "135] guage of the great ‘charter is, that no freeman shall be
taken or imprisoned but by the lawful judgment of his equals.
or by the law of the land.‘ And many subsequent old statutes
expressly direct, that no man shall be taken or imprisoned by
suggestion or petition to the king or his council, unless it be by
legal indictment, or the process of the common law. By the
petition of right, 3 Car. I. it is enacted, that no freeman shall be
imprisoned or detained without cause shown, to which he may
make answer according to law. By 16 Car. I. c. 10, if any per
son be restrained of his liberty by order or decree of any illega‘.
court, or by command of the king's majesty in person, or by

warrant of the council board, or of any of the privy council, he
6 In the Constitutional law botn of England and the United States, the
phrases “law of the land” and “due process of law” are deemed to have

the same signiﬁcation and are employed interchangeably.

Mr. Webster

gave the following deﬁnition in the Dartmouth College Case (4 Wheaten,
5|9): “ By the law of the land is most clearly intended the general law which
hears before it condemns; which proceeds upon inquiry, and renders judg
ment only after trial. The meaning is that every citizen shall hold his life,
liberty and property. under the protection of general rules which govern
society.” (See also Taylor v. 1’al!r1', 4 Hill 140.)
“The better deﬁnition of

duejiroooss of law is, that it means law in its regular cause of administra
tion, through courts of justice.” (2 Kent, Comm. :3.) These phrases do
not necessarily import trial by jury, since in equity proceedings juries are
unusual, and there are also certain summary mo_des of proceedings for inferior
offenses, as vagrancy, &c., or to enforce police regulations, which have been
employed and sanctioned from early times. “Though due process of law
generally implies and includes, plaintiff, defendant, regular allegations,
opportunity to answer, and a trial according to some settled judicial proceed
ings, yet this is not universally true. There ma_v be, and we have seen that
there are, cases under the law of England after Magna Charta, and as it was
brought to this country and acted on here, in which process, in its nature
ﬁnal, issues against the body, lands and goods of certain public ofﬁcers

without any such trial.”

(/llurray’s Lessee v. Hobokon Land Co., 18 How.

U. S. 272.) But under the U. S. Constitution and the Constitutions of the
various States, which contain similar clauses, the introduction and establish
ment of new forms of summary procedure, not in existence when such con
stitutions were adopted, would not be regarded as compatible with this pro
vision. (See Rockwell v. Noarz'ng, 35 N. Y. 302; see also Burr/1 v. [Vero
liury, IO N. Y. 374., 397; Westerwlt v. Gregg, 12 N. Y. 202; I/Vyne/mmov
v. People, 13 N. Y. 378; for further deﬁnitions of this phrase, see Prnnoyer v.
T/Vcf, 95 U. S. 714; Da11idson v. 1Vew Orleans, 96 id. 97 ; Kill-oum v. T/w/npson,
I03 id. 168, 182.)
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shall, upon demand of his counsel, have a writ of /zaéms 501711;,
to bring his body before the court of kings bench or common
pleas, who shall determine whether the cause of his commitment
be just, and thereupon do as to justice shall appertain. And by
3! Car. II. c. 2, commonly called the /zabms cm7>m act, the
methods of obtaining this writ are so plainly pointed on: and en
forced, that, so long as this statute remains unimpeached, no

subject of England can be long detained in prison, except in
those cases in which the law requires and justiﬁes such retainer.7
And, lest this act should be evaded by demanding unreason
able bail, or sureties for the prisoner's appearance, it is declared
by I W. and M. st. 2, c. 2, that excessive bail ought not to be

required.
Of great importance to the public is the preservation of this
personal liberty ; for if once it were left in the power of any, the
highest, magistrate to imprison arbitrarily whomever he or his
olﬁcers thought proper, (as in France it is daily practised by the
crown), there would soon be an end of all other rights and im
munities. Some have thought that unjust attacks, even upon
life or property, at the arbitrary will of the magistrate, “‘are [H36
less dangerous to the commo_nwealth than such as are made upon
the personal liberty of the subject. To bereave a man of life,
or by violence to conﬁscate his estate, without accusation or

trial, would be so gross and notorious an act of despotism, as
must at once convey the alarm of tyranny throughout the whole
kingdom; but conﬁnement of the person, by secretly hurrying
him to gaol, where his sufferings are unknown or forgotten, is a
less public, a less striking, and therefore a more dangerous engine
of arbitrary government. And yet sometimes, when the state is
in real danger, even this may be a necessary measure. But the
happiness of our constitution is, that it is not left to the execu
tive power to determine when the danger of the state is so great
as to render this measure expedient; for it is the parliament
only, or legislative power, that, whenever it sees proper, can au
"'The English Habeas Corpus Act has been generally reénacted in the
United States with various modiﬁcations. The United States Constitution
provides that “the privilege of the writ of habezzs cor/ms shall not be sus
pended unless when, in cases of rebellion or invasion, the public safety may
require it.” (Sect. 9, Art. 1). Such a suspension occurred during the late
rebellion of tht Southern States.
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thorize the crown, by suspending the /zabeas corpus Act for a
short and limited time, to imprison suspected persons without
giving any reason for so doing; as the senate of Rome was wont
to have recourse to a dictator, a magistrate of absolute authority,
when they judged the republic in any imminent danger. The
decree of the senate, which usually preceded the nomination of
this magistrate “dent operam e0mule.s‘, ne quid respnbliea detri
mentirapial," was called the renatn: r0n.rnltum u/time rzecessitatis.
In like manner this experiment ought only to be tried in cases
of extreme emergency; and in these the nation parts with its
liberty for a while, in order to preserve it for ever.
The conﬁnement of the person, in any wise, is an imprison
mcnt; so that the keeping a man against his will in a private
house, putting him in the stocks, arresting or forcibly detaining
him in the street, is an imprisonment. And the law so much
discourages unlawful conﬁnement, that if a man is under duress
qf z'1npn'.ro/unenl, which we before explained to mean a compul
sion by an illegal restraint of liberty, until he seals a bond or the
like, he may allege this duress, and avoid the extorted bond.
*137] But if a man be lawfully imprisoned, ‘and, either to pro
cure his discharge, or on any other fair account, seals a bond or
a deed, this is not by duress of imprisonment, and he is not at

liberty to avoid it. To make imprisonment lawful, it must either
be by process from the courts of judicature, or by warrant from
some legal officer‘ having authority to commit to prison ; which
warrant must be in writing, under the hand and seal of the

magistrate, and express the causes of the commitment, in order to
be examined into, if necessary, upon a/mbea: eorjkns. If there
be no cause expressed, the gaoler is not bound to detain the
prisoner: for the law judges, in this respect, saith Sir Edward
Coke, like Festus the Roman governor, that it is unreason
able to send a prisoner, and not to signify withal the crimes
alleged.
A natural and regular consequence of this personal liberty is,
that every Englishman may claim a right to abide in his own
country so long as he pleases; and not to be driven from it
unless by the sentence of the law.

The king, indeed, by his

royal prerogative, may issue out his writ ne exmt regrm, and
prohibit any of his subjects from going into foreign parts with

out licen:e.

This may be necessary for the public service and
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safe-guard of the commonwealth.‘ But no power on earth,
except the authority of parliament, can send any subject of
England out of the land against his will ; no, not even a crimi
nal. For exile and transportation are punishments at -present
unknown to the common law ; and, wherever the latter is now

inﬂicted, it is either by the choice of the criminal himself to
escape a capital punishment, or else by the express direction of
some modern act of parliament. To this purpose the great
charter declares, that no freeman shall be banished, unless by

the judgment of his peers, or by the law of the land. And by
the /mbms cor;/lus act, 3! Car. II. c. 2 (that second magna c/zarta,
and stable bulwark of our liberties,) it is enacted, that no subject
of this realm, who is an inhabitant of England, Wales, or Ber
wick, shall be sent prisoner into Scotland, Ireland, Jersey,

Guernsey, or places beyond the seas (where * they can-

["’ 138

not have the full beneﬁt and protection of the common law) ; but
that all such imprisonments shall be illegal ; that the person.
who shall dare to commit another contrary to this law, shall be

disabled from bearing any oﬁlce, shall incur the penalty of a
j)ra’muuz're, and be incapable of receiving the king’s pardon : and
the party suffering shall also have his private action against the
person committing, and all his aiders, advisers, and abettors; and
shall recover treble costs; besides his damages, which no jury
shall assess at less than ﬁve hundred pounds.
The law is in this respect so benignly and liberally construed
for the beneﬁt of the subject, that, though wit/zz'u the realm the

king may command the attendance and service of all his liege
men. yet he cannot send any man aut of the realm, even upon
the public service; excepting sailors and soldiers, the nature of
whose employment necessarily implies an exception : he cannot
8The writ of ne areal, though used originally in England for political pur
poses of state, in order to prevent the departure of subjects who might be
needed for the defense of the realm, has for a long period been employed as
a part of the remedial process of courts of equity in suits between private
parties. It is applicable in the case of equitable debts and claims, where
one party desires to prevent the other from withdrawing his person or prop

erty from the jurisdiction of the court.
pose in anumber 0’ the American States.

It is also in use for the same pur
It ha’ been abolished in New York,

but :1 similar remedy by " order of arrest " has been substituted in its place.
(Code Civ. Pro. §§ 548 and 550, subd. 4.)
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even constitute a man lord deputy or lieutenant of Ireland
against his will, nor make him a foreign ambassador. For this
might, in reality, be no more than an honorable exile.
III. The third absolute right, inherent in every Englishman,

is that of property: which consists in the free use, enjoyment,
and disposal of all his acquisitions, without any control or dimin

ution. save only by the laws of the land. The original of pri
vate property is probably founded in nature, as will be more
fully explained in the second book of the ensuing commentaries:
but certainly the modiﬁcations under which we at present ﬁnd
it, the method of conserving it in the present owner, and of
translating it from man to man, are entirely derived from so

ciety; and are some of those civil advantages, in exchange for
which every individual has resigned a part of his natural liberty.
The laws of England are therefore, in point of honor and jus
tice, extremely watchful in ascertaining and protecting this right.
Upon this principle the great charter has declared that no
freeman shall be disseized, or divested, of his freehold, or of his

"139] liberties, or free "'customs, but by the judgment of his
peers, or by the law of the land. And by a variety of ancient
statutes it is enacted, that no man's lands or goods shall be seized

into the king's hands, against the great charter, and the law of
the land ; and that no man shall be disinherited, nor put out of
his franchises or freehold, unless he be duly brought to answer,

and be forejudged by course of law; and if any thing be done to
the contrary, it shall be redressed, and holden for none.

So great moreover is the regard of the law for private prop
erty, that it will not authorize the least violation of it ; no, not

even for the general good of the whole community.

If a new

road, for instance, were to be made through the grounds of a

private person, it might perhaps be extensively beneﬁcial to the
public ; but the law permits no man, or set of men, to do this

without consent of the owner of the land. In vain may it be
urged, that the good of the individual ought to yield to that of
the community; for it would be dangerous to allow any private
man, or even any public tribunal, to be the judge of this common
good, and to decide whether it be expedient or no.

Besides, the

public good is in nothing’ more essentially interested, than in the
protection of every individual's private rights, as modelled by

the municipal law.

In this and similar cases the legislature
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aione can, and indeed frequently does, interpose, and Ct mpcl the

individual to acquiesce. But how does it interpose and compel ?
Not by absolutely stripping the subject of his property in an
arbitrary manner ; but by giving him a full indemniﬁcation and
equivalent for the injury thereby sustained. The public is now
considered as an individual, treating with an individual for an
exchange. All that the legislature does is to oblige the owner
to alienate his possessions for a reasonable price; and even this
is an exertion of power,-which the legislature indulges with can
tion, and which nothing but the legislature can perform.”
* Nor is this the only instance in which the law of ["140
9This right of the State or Government to take the property of a private
citizen for public uses, upon the payment of an appropriate compensation, is
known as tlg right of eminent damain. There is a special provision in
the U. S. Constitution that “private property shall not be taken for public
use, without just compensation.” (Am’ts, Art 5.) This is only binding
upon the Federal Government, but there are similar provisions in the Con
-.titutic-ns of the various States, so that the several State governments are

placed under the same'obligation and restriction.

Particular methods are

usually prescribed by statute in which this right shall be exercised, appoint
ing the agencies by which the property is to be selected, providing for the
ascertainment of the proper measure of compensation to be awarded, etc.,
and it is an important rule that such statutory regulations must be strictly

observed, since these statutes are in derogation of common right.

It is not

necessary that the legislature should itself directly exercise the power, for

such authority is frequently delegated to corporations, as e.g. railroad, canal,
and bridge companies, and other similar bodies corporate. Municipal corpora
tions, as cities, are usually invested with this power. This right extends
not only to depriving an owner of corporeal property, as land, but also of that
which is incorporeal, as easements and franchises, and compensation must be
paid in both classes of cases. Sometimes also an easement (as e.g. a right
of way) is created in another’s land by the exercise of this power, while at
others, the land itself is appropriated and the proprietor’s right of ownership

is entirely divested. The legislature are the sole judges to what extent the
public use requires the extinguishment of the owner’s title, and their power
in this respect is not limited. (Brooklyn Park Commz'.m'mnr.r v. Arm
slrong, 45 N.Y. 234.) The use for which the property is taken must be
/lublic in its nature; this rule, however, does not require that the use and
beneﬁt to be derived, shall be universal, but only that they shall contribute in
some form to the general welfare and progress of the community, or of the
particular district in which the right is exercised. In some rare cases also,
Constitutional provisions permit private property to be taken for prir/ah
uses, as in New York, for private roads. The compensation to be awarded

is measured by the value of the property taken, and the direct injury which
the owner will sustain from the loss. But a landowner is not entitled to
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the land has postponed even public necessity to the sacred and
inviolable rights of private property. For no subject in England
can be constrained to pay any aids or taxes, even for the defence
of the realm or the support of government, but such as are im
posed by his own consent, or that of his representatives in par
liament. By the statute 25 Edw. I. c. 5 and 6, it is provided,
that the king shall not take any aids or tasks, but by the common
assent of the realm.

And what that common assent is, is more

fully explained by 34 Edw. I. st. 4, c. I, which enacts, that no
talliage or aid shall be taken without the assent of the arch.
bishops, bishops. earls, barons, knights, burgesses, and other
freemen of the land: and again by 14 Edw. III. st. 2, c. I, the
prelates, earls, barons. and commons, citizens, burgesses, and
merchants, shall not be charged to make any aid, if it be not by
the common assent of the great men and commons in parliament.
And as this fundamental law had been shamefully evaded under
many succeeding princes, by compulsive loans, and benevolences
compensation for the consequential injury which he suffers, when adjacent
property, not In‘: own, is taken for public uses ; as e.g., where a city in laying
out, or grading a street, removes soil which is necessary for the support 01
the property of a private owner, thereby causing damage to him. (Radrlzﬂ".s

Erars. v. ﬁlayar of Bkln. 4 N. Y. 195; Caster v. Jllayor of Albany, 43
N. Y. 399; l’eoﬂz v. S/nil/z, 2: N. Y. 505 ; Ex purl: Tor:/n.mu{, 39 N. Y. 171 ;

Exﬂrrle lVa:/dnglon Park, 52 N. K’. 13! ; Pﬂl/l/U v. Kerr, 27 N. Y. 188.)
it is held otherwise if his right to a public open street is invaded.

But

(Slory v.

Elevalzd R. Co., 90
Y. 122.)
Another important instance, not mentioned by Blackstone in the text, in
which a private citizen may be deprived of his property for the public good,

is where buildings are destroyed or torn down in order to prevent the
spreading of a conﬁagration, or in order to raise bulwarks for defence against

public enemies.

This was a right existing at common law, and might be

exercised not only by public authority but by any individual, in case of ne~
cessity. As Lord Coke expresses it, “ For the Commonwealth a man shall
suffer damage ; as for the saving of a city or town, a house shall be plucked
down if the next be on ﬁre. This every man may do, without being liable
to an action.” (I2 Coke, 13.) In such cases, no right to recover compensa
tion existed at common_law in favor of the owner, if the property were de

stroyed on the ground of public necessity, and the emergency seemcd rea
sonably to require it. But sometimes it is provided by statute that public
oﬁicers shall alone have discretion to judge of the exigency. It is also
sometimes declared that damages may be recovered for the property demol

ished.

Such a right of action is entirely statutory.

(See Wyn:/lama‘ v.

Pcaplz, 13 N. Y. 401; Russell v. 1|layorof1Vew York, 2 Denio, 46! ; Aumimn
Print Works, 3 Zabriskie (N. J.), 9 and 590.)
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extorted without a real and voluntary consent, it was made an

article in the petition of right 3 Car. I., that no man shall be
compelled to yield any gift, loan, or benevolence, tax, or such

like charge, without common consent by act of parliament.
And, lastly, by the statutea W. and M. st. 2, c. 2, it is declared,

that levying money for or to the use of the crown, by pretence
' of prerogative. without grant of parliament, or for longer time,
or in other manner, than the same is or shall be granted, is
illegal.
In the three preceding articles we have taken a short view
of the principal absolute rights which appertain to every Eng
lishman. But in vain would these rights be declared, ascer
tained, and protected by the dead letter of the laws, if the* ["*141

constitution had provided no other method to secure their
actual enjoyment. It has therefore established certain other
auxiliary subordinate rights of the subject, which serve princi
pally as outworks or barriers to protect and maintain inviolate
the three great and primary rights, of personal security, personal
liberty, and private property. These are:
I. The constitution, powers, and privileges of parliament; of
which I shall treat at large in the ensuing chapter.
2. The limitation of the king's prerogative, by bounds so
certain and notorious, that it is impossible he should either mis
take or legally exceed them without the consent of the people..
Of this, also, I shall treat in its proper place. The former of‘
these keeps the legislative power in due health and vigor, so as
to make it improbable that laws should be enacted destructive
of general liberty: the latter is a guard upon the executive power
by restraining it from acting either beyond Or in contradictiom
to the laws, that are framed and established by the other.

3. A third subordinate right of every Englishman is that of
applying to the courts of justice for redress of injuries. Since
the law is in England the supreme arbiter of every man's life,.
liberty, and property, courts of justice must at all times be open
to the subject, and the law be duly administered therein.

The

emphatical words of 1/mg/za C/lflfld, spoken in the person of the
king, who in judgment of law (says Sir Edward Coke), is ever
present and repeating them in all his courts, are these; nulli
vendemus, nulli m'ga12z'rrzz1s, aut dzferemus rrctzmz vel justz'lz'am r
“and therefore every subject," continues the same learned]
6
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author, “for injury done to him in bouis, in turrz'.v, velpersona,

by any other subject, be he ecclesiastical or temporal, without
any exception, may take his remedy by the course of the law,
and have justice and right for the injury done to him, freely
without sale, fully without any denial, and speedily without de
lay." It were endless to enumerate all the aﬁinnatzbe acts of
[142" parliament, ‘wherein justice is directed to be done ac- .

cording to the law of the land; and what that law is every sub
ject knows, or may know, if he pleases; for it depends not upon
the arbitrary will of any judge, but is permanent, ﬁxed, and un
changeable, unless by authority of parliament. I shall, however,
just mention a few negative statutes, whereby abuses, perver
sions, or delays of justice, especially by the prerogative, are re
strained. It is ordained by magua c/zarta that no freeman shall
be outlawed, that is, put out of the protection and beneﬁt of the
laws, but according to the law of the land. By 2 Edw. III. c.
8, and II Ric. II. c. 10, it is enacted, that no commands or let
ters shall be sent under the great seal, or the little Seal, the

signet, or privy seal, in disturbance of the law; or to disturb or
, delay common right; and, though such commandments should
come, the judges shall not cease to do right; which is also made
a part of their oath by statute 18 Edw. III. st. 4. And by 1 W.
and M. st. 2, c. 2, it is declared that the pretended power of sus
pending, or dispensing with laws, or the execution of laws, by
regal authority, without consent of parliament, is illegal.
Not only the substantial part, or judicial decisions, of the
law, but also the formal part, or method of proceeding, cannot be
-altered but by parliament ; for, if once those outworks were de
vmolished, there would be an inlet to all manner of innovation in
the body of the law itself. The king, it is true, may erect new

-courts of justice ; but then they must proceed according to the
-old established forms of the common law. For which reason it
is declared, in the statute 16 Car. 1. c. IO, upon the dissolution
'of the court of starchamber, that neither his majesty, nor his

privy counsel, have any jurisdiction, power or authority, by Eng
‘lish bill petition, articles, libel, (which were the course of pro
ceeding in the starchamber, borrowed from the civil law,) or by

any other arbitrary way whatsoever, to examine, or draw into
question, determine, or dispose of the lands or goods of any sub
jects of this kingdom; but that the same ought to be tried and
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determined in the ordinary courts of justice, and by course of
law.
4. * If there should happen any uncommon injury, or ["143
infringement of the rights before mentioped, which the ordinary
course of law is too defective to reach, there still remains a fourth
subordinate right, appertaining to every individual, namely, the

‘ right of petitioning the king, or either house of parliament, for
the redress of grievances.10 In Russia we are told that the
czar Peter established a law, that no subject might petition the
throne till he had ﬁrst petitioned to different ministers of state.
In case he obtained justice from neither, he might then present
a third petition to the prince ; but upon pain of death, if found to
be in the wrong: the consequence of which was, that no one
dared to offer such third petition; and grievances seldom falling
under the notice of the sovereign, he had little opportunity to re
dress them. The restrictions, for some there are, which are laid
upon petitioning in England, are of a nature extremely different ;
and, while they promote the spirit of peace, they are no check
upon that of liberty. Care only must be taken, lest, under the
pretence of petitioning, the subject be guilty of any riot or
tumult, as happened in the opening of the memorable parliament
of 1640: and, to prevent this, it is provided by the statute I 3
Car. II. st. I, c. 5, that no petition to the king, or either house
of parliament, for any alteration in church or state, shall be

signed by above twenty persons, unless the matter thereof be ap
proved by three justices of the peace, or the major part of the
grand jury in the country; and in London by the lord may
or, aldermen and common council 2 nor shall any petition be pre
sented by more than ten persons at a time. But, under these
regulations, it is declared by the statute I VV. and M. st. 2, c. 2,

that the subject hath a right to petition; and that all commit
ments and prosecutions for such petitioning are illegal.
5. The ﬁfth and last auxiliary right of the subject, that I
shall ~at present mention, is that of having arms for their de
fence, suitable to their condition and degree, and such as are
1) “ Congress shall make no law abridging the right of the people, peaceably
to assemble, and to petition the government for a redress of grievances.”
(U.S. Constitution, Am’ts, Art. 1.) Similar provisions are contained in the
State Constitutions.

92 U. S. 542.)

(See N. Y. Rev. Statutes. i. p. 85 ; U. S. v. Cruik:/rank,
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Which is also declared by the same

statute, I W. and M. st. 2, c. 2, and is indeed a public allowance,

under due restrictions, of the natural right of resistance and self
preservation, when the sanctions of society and laws are found
insufﬁcient to restrain the violence of oppression.
In these several articles consist the rights, or, as they are

frequently termed, the liberties of Englishmen: liberties more
generally talked of, than thoroughly understood ; and yet highly
necessary to be perfectly known and considered by every man of
rank and property, lest his ignorance of the points whereon they
are founded should hurry him into faction and licentiousness on
the one hand, or a pusillanimous indifference and criminal sub
mission on the other. And we have seen that these rights con
sist, primarily, in the free enjoyment of personal security, of

personal liberty, and of private property. So long as these re
main inviolate, the subject is perfectly free; for every species of
compulsive tyranny and oppression must act in opposition to one
or other of these rights, having no other object upon which it
can possibly be employed. To preserve these from violation, it
is necessary that the constitution of parliament be supported in
its full vigor; and limits, certainly known, be set to ‘the royal

prerogative.

And, lastly, to vindicate these rights, when actually

violated or attacked, the subjects of England are entitled, in the

ﬁrst place, to the regular administration and free course of jus
tice in the courts of law; next, to the right of petitioning the
king and parliamentfor redress of grievances; and, lastly, to the
right of having and using arms for self-preservation and defence.
And all these rights and liberties it is our birthright to enjoy
entire ; unless where the laws of our country have laid them un
der necessary restraints ; restraints in themselves so gentle and
moderate, as will appear, upon farther inquiry, that no man of
11 It is declared in the U. 5. Constitution that, “A well-regulated militia
being necessary to the security of a free State, the right of the people to
keep and bear arms shall not be infringed.” (Am’ts, Art. 2.) Similar pro
visions are contained in the constitutions of a number of the States. But
it is generally held that statutes prohibiting the carrying of rom"mIeiz’ wea
pons are not in conﬂict with these constitutional provisions, since they
merely forbid the carrymg of arms in a particular manner, which is likely to
lead to breaches of the peace and provoke to the commission of crime,
rather than contribute to public or personal defence. In some States, how
ever, a contrary doctrine is maintained.
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sense or probity would wish to see them slackened. For all of
us have it in our choice to do every thing that a good man would
desire to do; and are restrained from nothing but what would be
pernicious either to ourselves or our fellow-citizens. So that this
review * of our situation may fully justify the observation P145
of a learned French author, who indeed generally both thought
and wrote in the spirit of genuine freedom (a), and who hath not

scrupled to profess, even in the very bosom of his native country,
that the English is the only nation in the world where political
and civil liberty is the direct end of its constitution. Recomend
ing, therefore, to the student of our laws a farther and more ac
curate search into this extensive and important title, I shall close

my remarks upon it with the expiring wish of the famous Father

Paul to his country, “ Esro PER'PETUA."

CHAPTER II.

[BL. COMM.——-BOOK 1. CHAP. nt.]
Of Sl1&0rd1'11at: Jllagrklram‘.

IN aformer chapter of these Commentaries we distinguished
magistrates into two kinds: supreme, or those in whom the sov
ereign power of the state resides; and subordinate, or those who
act in an inferior secondary sphere. We have hitherto considered
the former kind only ; namely, the supreme legislative power or
parliament, and the supreme executive power, which is the king :‘

and are now toproceed to inquire into the rights and duties of
the principal subordinate magistrates.
And herein we are not to investigate the powers and duties of
his majesty’s great ofﬁcers of~ state, the lord treasurer,lord cham
berlain, the principal secretaries, or the like; because I do not

know that they are in that capacity in any considerable degree
the objects of our laws, or have any very important share of
(a) Montesquieu, Spirit of Laws, xi. 5.
* The chapters upon these topics have been omitted, as relating exclusively
to the English system of government, and therefore not practically impor
tant to the American student.
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magistracy conferred upon them : except that the secretaries of
state are allowed the power of commitment, in order to bring
offenders to trial. Neither shall Ihere treat of the office and
authority of the lord chancellor, or the other judges of the su
perior courts of justice, because they will ﬁnd a more proper
place in the third part of these Commentaries. Nor shall I enter
into any minute disquisitions, with regard to the rights and
"‘339] dignities of mayors and i"aldermen, or

other magis

trates of particular corporations; because these are more private
and strictly municipal rights, depending entirely upon the domes
tic constitution of their respective franchises. But the magis
trates and oﬂicers, whose rights and duties it will be proper in
this chapter to consider, are such as are generally in use, and
havea jurisdiction and authority dispersedly throughout the
kingdom: which are, principally, sheriffs ; coroners; justices of
the peace ; constables; surveyors of highways ; and overseers of
t the poor. In treating of all which I shall inquire into, ﬁrst, their
antiquity and original ; next, the manner in which they are appoint
ed and may be removed ; and, lastly, their rights and duties. And

ﬁrst of sheriffs.
1. The sheriff is an officer of great antiquity in this kingdom,
his nam: being derived from two Saxon words [cure 3e;ma,the
reeve, bailiff, or officer of the shire.

He is called in Latin via

ramar, as being the deputy of the earl or conus; to whom the
custody of the shire is said to have been committed at the ﬁrst
division of this kingdom into counties. But the earls in process
of time, by reason of their high employments and attendance on
the king’s person, not being able to transact the business of the
county, were delivered of that burden : reserving to themselves
the honor, but the labor was laid on the sheriff. So that now
the sheriff does all the king's business in the county; and though
he be still called wk:-camcs, yet he is entirelyr independent of, and
not subject to, the earl; the king by his letters patent, commit
ting cu.vtodz'am comitatus to the sheriff, and him alone.
Sheriffs were formerly chosen by the inhabitants of the several
counties. In conﬁrmation of which it was ordained by statute 28
Edw. I. c. 8, that the people should have election of sheriffs in
every shire, where the shrievalty is not of inheritance.

For an

ciently in some counties the sheriffs were hereditary ;as I aprre
hend they were in Scotland till the statute 20 Geo. II. c. 43 ; and
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still continue in the county of Westmoreland to this day‘:
|‘the city of London having also the inheritance of the shriev- [*340

alty of Middlesex vested in their body by charter. The reason
of these popular elections is assigned in the same statute, c. I 3,
“that the commons might choose such as would not be a burden
to them.” And herein appears plainly a strong trace of the dem
ocratical part of our constitution; in which form of govern
ment it is an indispensable requisite, that the people shouid
choose their own magistrates. This election was in all proba
bility not absolutely vested in the commons, but required the
royal approbation. For, in the Gothic constitution, the judges
of the county courts (which office is executed by our sheriff)
were elected by the people, but conﬁrmed by the king: and the
form of their election was thus managed: the people or into/z
trrrz'torz'z', choose twelve electors, and they nominated t/zrcc per

sons, ar quibus T81‘ zmum coﬂirmabat. But with us in England
these popular elections, growing tumultuous, were put an end to
by the statute 9 Edw. II. st. 2. which enacted, that the sheriffs
should from thenceforth be assigned by the chancellor, treasurer,

and the judges ; as being persons in whom the same trust might
with conﬁdence be reposed. By statute I4_EdW. III. e. 7, 23
Hen. VI. c. 8, and 2! Hen..VIII. c. 20, the chancellor, treasurer,

president of the king‘s council, c/zizf justices, and c/ulf baron.
are to make this election; and that on the morrow of All Souls

in the exchequer. And the king's letters patent, appointing the
new sheriffs, used commonly to bear date the 6th day of
November. The statute of Cambridge, 12 Ric. II. c. 2, ordains,
that the chancellor, treasurer, keeper of the privy seal, steward
of the king's house, the king's chamberlain, clerk of the rolls,

the justices of the one bench and the other, barons of the exche
quer,+ and all otherthat shall be called to ordain, name, or make

justices of the peace, s/M17_'ﬂ3‘ and other oﬁicers of the king, shall
be sworn to act indifferently, and to appoint no man that sueth
either privily or openly to be put in office, but such only as
they shall judge to be the best and most suﬁicient. And the
custom now is (and has been at least ‘ever since the time [“‘341
of Fortcscue, who was chief justice and chancellor of Henry the
Sixth) that all the judges, together with the great oﬁicers and
IThis is no longcrtrue, having been changed by statute, I3 & I4 Vict. ch. 30.

1- The election now takes place in the Queen's Bench Division of the High
Court of justice.

(4.: & 45 Vict. c. 68, s. 16.)
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privy counsellors, meet in the exchequer on the morrow of All
Souls yearly, (which day is now altered to the morrow of St.

Martin by the last act for abbreviating Michaelmas term,) and
then and there the judges propose three persons, to be reported
(if approved of) to the king, who afterwards appoints one of them

to be sheriff.’
This custom, of the twelve judges proposing three persons,
seemsborrowed from the Gothic constitution before mentioned ;

with this difference, that among the Goths the twelve nominors
were ﬁrst elected by the people themselves. And this usage of
ours at its ﬁrst introduction, I am apt to believe, was founded

upon some statute, though not now to be found among our print
ed laws: ﬁrst, because it is materially different from the direc

tion of all the statutes before mentioned: which it is hard to
conceive that the judges would have countenanced by their con
currence, or that Fortescue would have inserted in his book, un

less by the authority of some statute : and also, because a statute
is expressly referred to in the record, which Sir Edward Coke

tells us, he transcribed from the council book of 3 March, 34
Henry VI. and which is in substance as follows. The king had
of his own authority. appointed a man sheriff of Lincolnshire,
which ofﬁce he refused to take upon him : whereupon the opin
ions of the judges were taken, what should be done in this behalf.
And the two chief justices, Sir john Fortescue and Sir John
Prisot, delivered the unanimous opinion of them all; “that the
king did an error when he made a person sheriff, that was not
chosen and presented to him according to the statute, that the
person refusing was liable to no ﬁne for disobedience, as if he
had been one of the tlzree persons chosen according to the tenor
of the statute ; that they would advise the king to have recourse
2 Substantially the same method of appointment still prevails in England.
The morrow of St. Martin on which the judges meet is the nth of Novem
ber. The names of the proposed sheriffs are afterwards presented to the
Queen, who signiﬁes her choice for each county. This appointment is termed
technically “ pricking the sheriffs.” In the American States, sheriffs are also
county officers, but they are generally elected by the people. In New York,
for example, they are elected in the respective counties once in every three
years, and, during the continuance of their term, can hold no other office.
The officers of the Federal Government, who exercise similar functions and

duties, are called mar:/zalr.
\) conﬁrmation by the Senate.

They are appointed by the President, subject
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to the I/"'68 persons that were chosen according to the .S2'Jl2lZ¢‘,
or that some other thrifty man be entreated to occupy the oﬁice
for this year; and that, the next year, to eschew such inconveni
ences, the order of the statute in this behalf made be observed."

But notwithstanding this unanimous resolution of 4'‘all [*‘342
the judges of England, thus entered in the council book, and the
statute 34 and 35 Hen. VIII. c. 26, § 61, which expressly recog
nizes this to be the law _of the land, some of our writers have

affirmed, that the king, by his prerogative, may name whom he
pleases to be sheriff, whether chosen by the judges or no. This
is grounded on a very particular case in the ﬁfth year of Queen
Elizabeth, when, by reason of the plague, there was no Michael
mas term kept at \/Vestminster; so that the judges could not
meet there in crastiuo animarrmz to nominate the sheriffs : where
upon the queen named them herself, without such previous as
sembly, appointing for the most part one of the two remaining
in the last year's list.

And this case, thus circumstanced, is the

only authority in our books for the making these extraordinary
sheriffs. It is true, the reporter adds, that it was held that the
queen by her prerogative might make a sheriff without the elec
tion of the judges, non 0l1.rIau/valz'qzzostatutoin contrarzhm :

but

t-he doctrine of non obsta/11¢-’.r, which sets the prerogative above
the laws, was effectually demolished by the bill of rights at the
revolution, and abdicated Westminster-hall when King James
abdicated the kingdom. However, it must be acknowledged,
that the practice of occasionally naming what are called pocket
sheriffs, by the sole authority of the crown, hath uniformly con
tinued to the reign of his present majesty; in which, I believe,
few, if any, compulsory instances have occurred.
Sheriffs, by virtue of several old statutes, are to continue in
their office no longer than one year : and yet it hath been said
that a sheriff may be appointed durante be/ze placito, or during
the king's pleasure; and so is the form of the royal writ. There
fore, till a new sheriff be named, his oﬁice cannot be determined,

unless by his own death, or the demise of the king ; in which-last
case it was usual for the successor to send a new writ to the old
sheriff; but now by statute I Ann. st. 1, c. 8, all oﬁﬁcers appoint
ed by the "preceding king may hold their oﬂices for six [*343
months after the king's demise, unless sooner displaced by the -

successor.

We may further observe, that by statute I Ric. II.
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c. H, no man that has served the ofﬁce of sheriff for on: year

can be compelled to serve the same again within three years
after.
VVe shall find it is of the utmost importance to have the
sheriff appointed according to law, when we consider his power
and duty. These are either as judge, as the keeper of the king's
peace, as a ministerial officer of the superior courts of justice, or
as the king's bailiff.
.
In his judicial capacity he is to hear and determine all causes
_ of forty shillings’ value and under, in his county court, of which

more in its proper place; and he has also a judicial power in
divers other civil cases. He is likewise to decide the elections
of knights of the shire, (subject to the control of the house of
c0mmons,) of coroners, and of verderors ; to judge of the quali
ﬁcation of voters, and to return such as he shall determine tobe

duly elected.‘
As the keeper of the king's peace, both by common law and
special commission, he is the ﬁrst man in the county, and supe
rior in rank to any nobleman therein, during his ofﬁce. He may
apprehend, and commit to prison, all persons who break the
peace, or attempt to break it ; and may bind any one in a recog
nizance to keep the king's peace. He may, and is bound at of
ﬁrio to pursue, and take all traitors, murderers, felons, and other

misdoers, and commit them to gaol for safe custody. He is also
to defend his county against any of the king's enemies when they
come into the land : and for this purpose, as well as for keeping
the peace and pursuing felons, he may command all the people
of his county to attend him ; which is called the posse cumitatus,
or power of the county: and this summons every person above
ﬁfteen years old, and under the degree of peer, is bound to attend
5344] upon warning, ll‘under pain of ﬁne and imprisonment.
3The judicial powers of the sheriff have been, to some extent, changed by
recent English statutes. His jurisdiction in the county court in the ease of
small debts has been taken away by statute 9 & IO Vict. ch. 95.

He no

longer, moreover, judges of the qualiﬁcation of electors. Writs of inquiry
are directed to the sheriff to assess damages in cases where judgment has
gone by default, and he has in such cases to empanel a jury to decide the
cause. This is in its nature a judicial function, and may be deemed the one
of chief importance which the sheriff now possesses. A similar practice of

directing writs of inquiry to the sheriff exists commonly in the American
States.
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But though the sheriff is thus the principal conservator of the
peace in his county, yet by the express directions of the great
charter. he, together with the constable, coroner, and certain

other ofﬁcers of the king, are forbidden to‘ hold any pleas
of the crown, or, in other words, to try any criminal offence. For

it would be highly unbecoming, that the executioners of justice
should be also the judges; should impose, as well as levy, ﬁnes

and amercements ; should one day condemn a man to death, and
personally execute him the next. Neither may he act as an or
dinary justice of the peace during the time of his office: for this
would be equally inconsistent; he being in many respects the
servant of the justices.
In his ministerial capacity the sheriff is bound to execute all
process issuing from the king's courts of justice. In the com
mencement of civil causes, he is to serve the writ, to arrest, and
to take bail; when the cause comes to trial, he must summon

and return the jury; when it is determined, he must see the
judgment of the court carried into execution. In criminal mat
ters, he also arrests and imprisons, he returns the jury, he has

the custody of the delinquent, and he executes the sentence of
the court, though it extend to death itself.
As the kings bailiff, it is his business to preserve the rights
of the king within his bailiwick; for so his county is frequently
called in the writs; a word introduced by the princes of the
Norman line; in imitation of the French, whose territory is di
vided into bailiwicks, as that of England into counties. He
must seize to the king's use all lands devolved to the crown by
attainder or escheat ; must levy all ﬁnes and forfeitures; must
seize and keep all waifs, wrecks, estrays, and the like, unless they

be granted to some subject; and must also collect the king’s
rents within the bailiwick, if commanded by process from the
exchequer.‘
‘To execute these various oﬁices, the sheriff has un- [*345
der him many inferior oﬂicers ; an under-sheriff, bailiffs, and
gaolers; who must neither buy, sell, nor farm their offices, on

forfeiture of 5001.
The under-sheriff usually performs all the duties of the office ;
a very few only excepted, where the personal presence of the
t The power of the sheriff to collect the rents of the crown was tiken away
by statute 3 & 4 \\’illiam IV. ch. 99.
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high-sheriff is necessary.

But no under-sheriff shall abide in his

oﬁ-ice above one year; and if he does, by statute 23 Hen. VI. c
8, he forfeits 2001., a very large penalty in those early days.

And no under-sheriff or sheriff's officer shall practice as an
attorney, during the time he continues in such oﬁice: for this

would be a great inlet to partiality and oppression.‘ But these
salutary regulations are shamefully evaded, by practicing in the
names of other attorneys, and putting in sham deputies by way
of nominal under-sheriffs: by reason of which, says Dalton, the

under-sheriffs and bailiffs do grow so cunning in their several
places, that they are able to deceive, and it may well be feared
that many of them do deceive, both the king, the high-sheriff,

and ‘the county.
Bailiffs, or sheriffs oﬁicers, are either bailiffs of hundreds, or

special bailiffs.‘ Bailiffs of hundreds are officers appointed
over those respective districts by the sheriffs, to collect ﬁnes
therein ; to summon juries ; to attend the judges and justices at
the assizes, and quarter sessions ; and also to execute writs and
process in the several hundreds. But, as these are generally
plain men and not thoroughly skilful in this latter part of their
'office, that of serving writs, and making arrests and executions,
it is now usual to join special bailiffs with them ; who are gener
ally mean persons, employed by the sheriffs on account only of
their adroitness and dexterity in hunting and seizing their prey.
6These regulations, that an under-sheriff should not practice as attorney

and should not remain in ofﬁce more than a year, have been abolished by
statute, and such oﬁicers are now generally attorneys, and frequently remain
in oﬁice for many consecutive years. The under-sheriff is now nominated by
the sheriff within one month after his own appointment. Deputy-sheriffs may

now be appointed in England by the sheriff, though these were officers former
ly unknown to the English law.

(3 & 4 \\''ill. IV. ch. 42.) In New York it is

provided that no sheriff, under-sheriff,deputy-sheriff, sheriff’s clerk, or coro
ner, shall, during his continuance in ofﬁce, practise as attorney or coun
sellor in any court. (Code Civ. Pro. § 62.) There are similar statutory provis
ions in other American States.

The under-sherilfis appointed in New York by

the sheriff, and holds office during the latter’s pleasure.

There are also

deputy-sheriffs, who are appointed in the same way, the sheriff having
power to appoint as many deputies as he thinks proper. The practice of
the various States is quite similar in these matters.
6The term “ bailiff" is but seldom used in the United States.

The duties

of these subotdinate oﬁicers are performed by the under-sheriff or deputy
sheriff.
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The sheriff being " answerable for the misdemeanors of ["346

these bailiffs, they are therefore usually bound in an obligation
with sureties for the due execution of their oﬁice, and thence

are called bound-bailiffs; which the common people have cor
rupted into a much more homely appellation.
Gaolers are also the servants of the sheriff. and he must be
responsible for their conduct. Their business is to keep safely
all such persons as are committed to them by lawful warrant;
and, if they suffer any such to escape, the sheriff shall answer it
to the king, if it be a criminal matter, or, in a civil case, to the

party injured.7 And to this end the sheriff must have lands
sufficient within the county to answer the king and his people.
The abuses of gaolers and sheriffs officers, toward the unfortu
nate persons in their custody, are well restrained and guarded
against by statute 32 Geo. II. c. 28, and by statute 14 Geo. III.
e. 59, provisions are made for better preserving the health of
prisoners, and preventing the goal distemper.
The vast expense, 'which custom has introduced in serving
the office of high-sheriff, was grown such a burthen to the sub
ject, that it was enacted, by statute I3 and 14 Car. II. c. 2i,that
no sheriff (except of London, Westmoreland, and towns which

are counties of themselves) should keep any table at the assizes,
1“ The absolute authority of the sheriff over the jailer was, however,
curtailed by various statutes, and now, by the 28 & 29 Vict. ch; 126, this
latter ofﬁcer is appointed by the justices at sessions, instead of by the sheriff,
and holds oﬁice during their pleasure. The legal custody of all prisoners
confined in prison, under the above act, is vested in the jailer, not in the
sheriff, except as regards prisoners under sentence of death, over whom, for
the purpose of carrying the sentence into effect, the sheriﬁ has the same
jurisdiction as he possessed before the statute." (Broom and lIadley's Comm.
l. 414.) The sheriff is not now liable for the escape of any prisoner. (40 8: at
Vict. c. 21, s. 31.)

In the United States, this subject is generally regulated by statute.

In

New York, for instance, the sheriff of each county, as a general rule, has the
custody of the jails and prisons therein, and may appoint keepers of such
jails, for whose acts they are held responsible. It is the general rule in the
several States, that the sheriff shall be liable for the escape of a prisoner
detained under civil process, and a civil action for damages may be maintained
against him by the party at whose suit the arrest and imprisonment was
made. For negligently suffering or wilfully aiding the escape of a prisoner

under arrest upon a criminal charge, the sheriff is usually made criminally
responsible.
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except for his own family, or give any presents to the judges or
their servants, or have more than forty men in livery : yet for
the sake of safety and decency, he may not have less than twenty
men in England and twelve in \Vales ; upon forfeiture, in any of
these cases, of 2ool.'

II. The coroner's is also a very ancient oﬁice at the common
law. He is called coroner, caranator, because he hath principally
to do with pleas of the crown, or such wherein the king is more

immediately concerned. And in this light the lord chief justice
of the King's Bench is the principal coroner in the kingdom;
and may, if he pleases, exercise the jurisdiction of a coroner in
"'347] any pat of the realm. But ll‘there are also particular

coroners for every county of England, usually four, but some
times six, and sometimes fewer. This oﬂice is of equal antiquity
with the sheriff; and was ordained together with him to keep the
peace, when the earls gave up the wardship of the county.
He is still chosen by all the freeholders in the county court,
as by the policy of our ancient laws the sheriffs, and conservators
of the peace, and all other officers were, who were concerned in

matters that affected the liberty of the people; and as verderors
of the forest still are, whose business it is to stand between
the prerogative and the subject in the execution of the
forest laws. For this purpose there is a writ at common law
dc coranatore clzlgendo ; in which it is expressly commanded the
sheriff “ quad talem rlzlrﬂfaciat, qui melius at sriat, at W!!! at
possit, oﬁicio illi z'Izl¢'ndcre'.” And, in order to effect this the
more surely, it was enacted by the statute of Westm. I, that
BThe powers and liabilities of sheriffs are, in the main, the same in the
United States as in England.

These are, however, as a general rule, ex

tensively and minutely prescribed by statutory provisions, and reference must
be made to the statutes of the various States for precise details.

Sheriffs

are civilly responsible for the neglect or violation of duty on the part of the
under-sheriff or deputy sheriffs, while acting in their oﬁicial capacity. They
are held strictly to the faithful performance of the duties of their
ofﬁce; and in order to secure.the proper discharge of such duties, they
are usually required to give bonds upon entering into office. Their func
tions in the service and execution of process in civil and criminal cases, in

particular, are of great importance, and afford such opportunities of causing
injury to parties interested, or to the welfare of the community, that it is a
matter of public policy that their duties should be accurately deﬁned, and

that they should be held to a rigorous and careful observance of them
(Consult Cracker an S/zerr'j'.r.)
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none but lawful and discreet knights should be chosen: and
there was an instance in the 5 Edw. III. of a man being removed
from this oﬁice, because he was only a merchant. But it seems
it is now suﬁicient if a man hath lands enough to be made a
knight, whether he be really knighted or not: for the coro
ner ought to have an estate sufficient to maintain the dignity of
this ofﬁce, and answer any ﬁnes that may be set upon him for
his misbehavior ; and if he hath not enough to answer, his ﬁne

shall oe levied on the county, as the punishment for electing an
insufficient oﬁicer.

Now indeed, through the culpable neglect of

gentlemen of property, this ofﬁce has been suffered to fall into
disrepute, and get into low and indigent hands : so that, although
formerly no coroners would condescend to be paid for serving
their country, and they were by the aforesaid statute of. \Vestm.
I, expressly forbidden to take a i"reward, under pain of a ["‘348

great forfeiture to the king; yet for many years past they have
only desired to be chosen for the sake of their perquisites : being
allowed fees for their attendance by the statute 3 Hen. VII. c. 1,
which Sir Edward Coke complains of heavily; though, since his
time, those fees have been much enlarged.0
The coroner is chosen for life; but may be removed, either

by being made sheriff, or chosen verderor, which are oﬁices in
compatible with the other; or, by the king’s writ de coronaton

c.rorzera;vdo, for a cause to be therein assigned, as that he is en
gaged in other business, is incapacitated by years or sickness,
_hath not a sufficient estate in the county, or lives in an incon
venient part of it. And by the statute 25 Geo. II. c. 29, extor
tion, neglect, or misbehavior, are

also

made causes of re

moval."
The ofﬁce and power of a coroner are also, like those of the
sheriff, either judicial or ministerial; but principally judicial.
This -is in great measure ascertained by statute 4 Edw. I. de oﬁi
cio curonatari.r,- and consists, ﬁrst, in inquiring, when any person

is slain, or dies suddenly, or in prison, concerning the manner of
“ The system of payment by fees was abolished by statute (23&24
Vict., ch. H6) and coroners are now paid by salary, estimated proportionately
to the amount of fees received.
1" By statute 23 & 24 Vict., c. 116, inability or misbehaviorin oflice are made

causes of removal.

The removal is made by the Lord Chancellor, who has

a general supervision over coroners. As to the appoimmcnt of coroners of
boroughs. sec 45 & 46 Vict. c. 50, s. 171.)
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his death. And this must be “super w'.r/mz cor/)0I1'.t,' " for, if
the body be not found, the coroner cannot sit. He must also sit
at the very place where the death happened ; and his inquiry is
made by a jury from four, ﬁve, or six, of the neighboring

towns, over whom he is to preside.ll If any be found guilty by
this inquest, of murder or other homicide, he is to commit them

to prison for farther trial, and is also to inquire concerning their
lands, goods, and chattels, which are forfeited thereby: but,

whether it be homicide or not, he must inquire whether any
"349] deodand has accrued to the king,“ or the d"lord of the

franchise, by this death; and must certify the whole of this in
quisition (under his own seal and the seals of his jurors), to
gether with the evidence thereon, to the court of king's bench,

or the next assizes. Another branch of his office is to inquire
concerning shipwrecks; and certify whether wreck or not, and
who is in possession of the goods. Concerning treasure-trove,
he is also to inquire who were the ﬁnders, and where it is, and

whether any one be suspected of having found and concealed a
treasure ; “ and that may be well perceived (saith the old statute
of Edw. I.) where one liveth riotously, haunting taverns, and
hath done so of long time : " whereupon he might be attached,
and held to _bail, upon this suspicion only.
The ministerial office of the coroner is only as the sheriff's
substitute. For when just exception can be taken to the sher
iff, for suspicion of partiality (as that he is interested in the
suit, or of kindred to either plaintiff or defendant), the process _
must then be awarded to the coroner, instead of the sheriff, for

execution of the king's writs.“
11 It is no longer the rule in England that the coroner must sitat the very
place where the death happened. “As it is often unknown where persons
lying dead have come by their deaths, the inquest may be held by the
coroner within whose jurisdiction the body shall be found; and this inquiry

is made by a jury from the county, over whom he is to preside.

This jurj

must now consist of at least twelve, and it is desirable to have a larger num
ber, as in the event of their not being unanimous, the verdict of a majoritj

(not less than twelve) is sufficient.” (Broom & Hadley's Comm. i. 418.)
12A deodund, in the former English law, was any personal chattel which

immediately caused the death of a reasonable creature.

It was forfeited to

the Crown to be applied to pious uses. This law no longer exists.
15 Coroners are generally elected in the United States at the same time
as sheriffs and hold oﬁice for the same periods. Their authority and func
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III. The next species of subordinate magistrates, whom]
am to consider, are justices of the peace; the principal of whom
is the curios ratulorzmz, or keeper of the records of the county.
The common law hath ever had a special care and regard for

the conservation of the peace; for peace is the very end and
foundation of civil society. And therefore, before the present
constitution of justices was invented, there were peculiar ofﬁcers
appointed by the common law for the maintenance of the public
peace. Of these some had, and still have, this power annexed
to other offices which they hold; others had it merely by itself,
and were thence named cuslodcs or couscrrmlorcs /)acz‘s. Those
that were so, 1/irtute aﬁt-z'z', still continue ; but the latter sort are

superseded by the modern justices.
.
The king's majesty is, by his oﬁice and dignity royal. the
- principal conservator of the peace within all his dominions;
‘and may give authority to any other to see the peace [*350

kept, and to punish such as break it : hence it is usually called
the king's peace.

The lord chancellor, or keeper, the lord treas

urer, the lord high steward of England, the lord mareschal, the
lord high constable of England, (when any such ofﬁcers are in.
being,) and all the justices of the court of king’s bench (by vir
tue of their offices) and the master of the rolls (by prescription)».
are general conservators of the peace throughout the whole
kingdom, and may commit all breakers of it, or bind them in

reeognizances to keep it: the other judges are only so in their
own courts. The coroner is also a conservator of the peace
within his own county ; as is also the sheriff; and both of them.
tions are substantially the same as in England, but are to a large extent de
ﬁned by statute. In New York, for example, it is provided that there shall‘
be four coroners in each county, who shall hold oﬁice for three years. They are
required to hold an inquest upon receiving notice that a person has been slain.
or has suddenly died, or has been dangerously wounded ; and it is their duty to.
summon for the purpose not less than nine nor more than ﬁfteen persons as
jurors to hear such inquest. \Vhen six or more of such jurors appear they may.
be sworn and the inquisition held. The coroner may issue subpoenas for wit~
nesses, and if the jury ﬁnd that any murder, manslaughter, or assault has
been committed, he may issue process for the arrest of the person accused.
and bind over witnesses to appear and testify. (Code of Criminal Procedure,
§§ 773-78!.) Coroners also are required to serve process, when the sheriff is

an interested party in a suit. In other States, there are similar provisions.
There is no such oiﬁcc as that of a coroner under the Federal Government.
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may take a recognizance or security for the peace. Constables,
tithing-men, and the like, are also conservators of the peace
within their own jurisdictions ; and may apprehend all breakers
of the peace and commit them, till they ﬁnd sureties for their
keeping it.
Those that were, without any oﬁice, simply and merely con
servators of the peace, either claimed that power by prescrip
tion ; or were bound to exercise it by the tenure of their lands ;
or, lastly, were chosen by the freeholders in full county court
before the sheriff; the writ for their election directing them to

be chosen “ de probi0rz'bu.r at pom1!1'orz'bu.r romitatus mi in rus
todes-pnci.r." But when Queen Isabel, the wife of Edward II.,
had contrived to depose her husband by a forced resignation of
the crown, and had set up his son Edward III. in his place;
this, being a thing then without example in England, it was
feared would much alarm the people: especially as the old king
was living, though hurried about from castle to castle, till at last
he met with an untimely death. To prevent therefore any
risings, or other disturbance of‘ the peace, the new king sent
writs to all the sheriffs in England, the form of which is pre
'351] served by *Thomas Vi/alsingham, giving a plausible ac
LOUIII of the manner of his obtaining the crown ; to wit, that it

was done rjﬂsius /mtri.r be/uy7lacz'1o .' and withal commanding each
sheriff that the peace be kept throughout his bailiwick, on pain
and peril of disinheritance, and loss of life and limb. And in a
.few weeks after the date of these writs, it was ordained in par
iliament, that, for the better maintaining and keeping of the
.peace in every county, good men and lawful, which were no
maintainers of evil, or barretors in the country, should be as

signed to keep the peace.

And in this manner, and upon this

-occasion, was the election of the conservators of the peace taken

from the people, and given to the king; this assignment being
-construed to be by the king's permission. But still they were
-only called conservators, wardens, or keepers of the peace, till

the statute 34 Edw. III. e. I, gave them the power of trying
‘felonies; and then they acquired the more honorable appella
-.t1on of justices.
These justices are appointed by the king's special commis
sion under the great seal, the form of which was settled by all
the judges, A. D. 1590.
This appoints them all, jointly and
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severally, to keep the peace, and any two or more of them to
inquire of and determine felonies and other misdemeanors : in
which number some particular justices, or one of them, are di
rected to be always included, and no business to be done with
out their presence; the words of the commission running thus,
“ qzwrmn aliquem '1/cstmm, A. B. C. D. <91‘, u/mm esse ‘U0/H7IZIl.§' ;"
whence the persons so named are usually called justices of the
quorum. And formerly it was customary to appoint only a
select number of justices, eminent for their skill and discretion,
to be of the quorum ; but now the practice is to advance almost
all 'of them to that dignity, naming them all over again in the
quorum clause, except perhaps only some one inconsiderable
person for the sake of propriety ; and no exception is now allow
able. *for not expressing in the form of warrants, &c. [*352

that the justice who issued them is of the qnorzmz. When any
justice intends to act under this commission, he sues out a
writ of

dcdimus jratcstatcz/z, from the clerk of the crown in

chancery, empowering certain persons therein named to ad
minister the usual oaths to him ; which done, he is at liberty
to act.

Touching the number and qualiﬁcations of these justices, it
was ordained by statute 18 Edw. III. e. 2, that two or I/UTA’, of

the best reputation in each county, shall be assigned to be keep
ers of the peace. But these being found rather too few for that
purpose, it was provided by statute 34 Edw. III. e. I, that one
lord, and three or four of the most worthy men in the county,
with some learned in the law, shall be made justices in every

county. But afterwards the number of justices, through the
ambition of private persons, became so large. that it was thought
necessary, by statute 12 Ric. II. c. IO, and I4 Ric. II. c. 11, to

restrain them at ﬁrst to six, and afterwards to eight only. But
this rule is now disregarded, and the cause seems to be (as
Lambard observed long ago), that the growing number of stat
ute laws, committed from time to time to the charge of justices

of the peace, have occasioned also (and very reasonably) their
increase to a larger number. And, as to their qualiﬁcations, the
statutes just cited direct them to be of the best reputation, and
most worthy men in the county; and the statute I3 Ric. II. c. 7,
orders them to be of the most sufficient knights, esquires, and
gentlemen of the law. Also by statute 2 Hen. V. st. I, c. 4, and
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st. 2, c. I, they must be resident in their several counties.H And
because, contrary to these statutes, men of small substance had

crept into the commission, whose poverty made them both
covetous and contemptible, it was enacted by statute I8 lien.
VI. c. II, that no justice should be put in commission if he had
not lands to the value of zol. per amzum. And, the rate of
money being greatly altered since that time, it is now enacted
*" 353] by statute 5 Geo. II. c. 18, that every justice, except ‘as is
therein excepted, shall have tool. per annum clear of all dedue
tions ; and, if he acts without such qualiﬁcation, he shall forfeit

tool. This qualiﬁcation is almost an equivalent to the 2oI:;)o
ammm required in Henry the Sixth's time ; and of this the jus~
tice must now make oath. Also it is provided by the act 5 Geo.
II. that no practising attorney, solicitor, or proctor, shall be
capable of acting as a justice of the peace.“

As the ofﬁce of these justices is conferred by the king, so it
subsists only during his pleasure; and is determinable, 1. By
the demise of the crown; that is, in six months after.

But if the

same justice is put in commission by the successor, he shall not
be obliged to sue out a new dcdimus, or to swear to his qualiﬁ
cation afresh: nor, by reason of any new commission, to take

the oaths more than once in the same reign. 2. By express
writ under the great seal, discharging any particular person from
being any longer justice. 3. By superseding the commission by
14 But now it is provided that justices of two adjoining counties resident
in one of them may act in the other, and also that they may act in detached
parts of counties, as in cities, towns, &c., having a separate jurisdiction.
(rr & 12 Vict., ch. 42 & 43; 26 & 27 Vict., ch. 77.)
“‘ The property qualiﬁcation now required for the oﬁice of justice of the

peace, is that the justice (who must be of full age) must have been for two
years before his appointment, the occupier of a dwelling-house assessed to
the inhabited house duty at a value of not less than £100 within the county,
riding or division, and must have been, during‘ that time, rated to-all rates
and taxes assessed upon the premises. (38 & 39 Vict., ch. 54 [187 5.1)
It is still the rule that no person is capable of being a justice of the peace
for any county in England or Wales (not being a county of a city or of a town)
in which he practices as solicitor; and where a person practices in any city or
town, being a county of itself, he is deemed to practice in the county within
-which such city or town or any part thereof is situated. (34 8: 35 Vict. c. 18.)

The justices generally serve without compensation, but in the cities and
larger towns there are certain justices called "stipendiary magistrates," to
whom a ﬁxed salary is paid.
'
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writ of :21/>:1':cdca.r, which suspends the power of all the justices,
but does not totally destroy it ; seeing it may be revived again
by another writ, called a procadmdo.

4. By a new commission,

which virtually, though silently discharges all the former justices
that are not included therein; for two commissions cannot sub

sist at once. 5. By accession of the oﬁice of sheriff or coroner.
Formerly it was thought, that if a man was named in any com
mission of the peace, and had afterwards a new dignity conferred
upon him, that this determined his oflice ; he no longer answer
ing the descriptioﬁ of the commission: but now it is provided
that, notwithstanding a new title of dignity, the justice on whom
it is conferred shall still continue a justice.
The power, office, and duty, of a justice of the peace, depend
on his commission, and on the several statutes which *‘have [’'‘354
created objects of his jurisdiction. His commission, ﬁrst, em

powers him singly to conserve the peace ; and thereby gives him
all the power of the ancient conservators at the common law, in
suppressing riots and affrays, in taking securities for the peace,
and in apprehending and committing felons and other inferior
criminals. It also empowers any two or more to hear and deter
mine all felonies and other offences; which is the ground of their
jurisdiction at sessions, of which more will be said in its proper
place. And as to the powers given to one, two, or more justices
by the several statutes, which from time to time have heaped
upon them such an inﬁnite variety of business, that few care to
undertake, and fewer understand, the oﬂice ; they are such and

of so great importance to the public, that the country is greatly
obliged to any worthy magistrate that, without sinister views of
his own, will engage in this troublesome service. And therefore
if a well-meaning justice makes any unclesigned slip in his practice, great lenity and indulgence are shown to him in the courts
of law ; and there are many statutes made to protect him in the
upright discharge of his office; which, among other privileges,
prohibit such justices from being sued for any oversights without
notice beforehand; and stop all suits begun, on tender made of‘
sufficient amends.

But, on the other hand, any malicious or

tyrannical abuse of their oﬁice is usually severely punished ; and
all persons who recover a verdict against a justice, for any wilful
or malicious injury, are entitled to double costs.1°
1° The principal statute which now regulates this subject is the II & I2
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It is impossible upon our present plan to enter minutely into
the particulars of the accumulated authority thus committed to

the charge of these magistrates.

I must therefore refer myself

at present to such subsequent part of these Commentaries as will
in their turns comprise almost every object of the justices’ juris
diction; and, in the mean time, recommend to the student the

perusal of Mr. Lambard's Eirenarc/za, and Dr. Burn's 71/sticc of
1/1: Prace, wherein he will ﬁnd everything relative to this sub

ject, both in ancient and modern practice, collected with great
care and accuracy, and disposed in a most ‘clear and judicious
method.17
\';'et., ch. 44, which provides, among other things, that no action shall be
brought against a magistrate for anything done within his jurisdiction, unless

it be done maliciously and without reasonable and probable cause; also that
no action shall be brought against a justice for anything done by him in the
course of his oﬁicial duty, more than six months after the act complained of,
or without a month’s notice.
1" The ofﬁce of Justice of the Peace has been adopted in the United States
from the English practice. Such Justices may be either county or town
ofﬁcers, and upon them is conferred various legal functions of a subordinate

character, which are nevertheless of no little importance. They are usually
elective oﬁicers, though in some States they are appointed by the Governor.
Their terms of oﬁice, as a general rule, continue for a brief period of years
only, as e. g., four or ﬁve years. The nature of their duties, privileges and
liabilities, is, to a large extent, deﬁned by statute in the several States, as
well as the mode of election orappointment, the tenure of office, etc.; and the

statutes must be carefully consulted for detailed information upon these
points. A general outline of the most common and important duties and
functions which devolve upon such ofﬁcers, both in England and America,
may, however, be given with advantage, to supplement the meagre state
ments contained in the text. Their chief functions may be divided into
those which are mz'rn'.rterial, and those which are jl/dicial. Acts or duties
are said to be rninisterial, when they are deﬁnitively ﬁxed and ascertained,
and there is not involved the exercise of a judicial discretion to determine the
course to be pursued; as e.g., where a person is under a ﬁxed, imperative
obligation to do a certain act which is specially prescribed. Acts or duties
are judicial, when they require the exercise of judgment or discretion, as
when a judge decides upon the merits of a question presented to him for
adjudication. The distinction is of much importance, on account of the
difference in the nature of the responsibility incurred in the two classes of
cases. Important ministerial functions of justices of the Peace are such as
the following: Issuing warrants for the arrest of persons against whom a

criminal accusation has been made, or search warrants authorizing a search
to be made upon the premises of a certain person, who is charged with having
stolen or embezzled them; arresting without warrant any person committing
a felony or breach of the peace in their presence; binding over persons to
keep the peace in cases of actual or threatened violence, when a complaint

OF SUBORDINATE ./IIAGISTRA T153.

103

‘I shall next consider some offices of lower rank than [*355

those which have gone before, and of more conﬁnedjurisdiction ;
but still such as are universally in use through every part of the
kingdom.
IV. Fourthly, then, of the constable.

The word constable is

has been duly presented; issuing subpoenas for witnesses; binding over
witnesses to testify; committing or discharging persons accused of crime,
upon due examination; admitting to bail, etc. It is evident that many of
these functions are incident to the performance of judicial duties, but thei“
nature is essentially diverse. Justices also have generally authority in the
United States to take acknowledgments of deeds, aﬁidavits, etc., and in some
of the States they have power to celebrate marriages.
The jmiicz'al functions of justices of the Peace are either civil or crim
inal. Their criminal jurisdiction generally extends to the trial of certain
offences of a minor grade, such as vagrancy, idleness, drunkenness, profanity.
gaming, and the like, without a jury. This mode of trial is known as a
“summary proceeding,” and is not regarded as in contravention of Constitu
tional provisions requiring trial by jury and “due process of law,” since it
existed prior to the establishment of such Constitutions, which are construed
with reference to the pre-existing law. In other classes of offences, where
jury trial is requisite, Justices usually have power to make a preliminary
examination of alleged offenders, and to discharge or commit them, or admit

them to bail.

Inferior crimes of this kind may also be tried by Justices in a

criminal court with a jury, but jurisdiction over the more heinous offences
belongs to higher courts.
'

In England. there are four courts of Justices of the Peace, having crim
inal jurisdiction—the petty, special, quarter, and general sessions. In the
United States, 'similar courts are sometimes termed “special " or “general

sessions,” as in New York, while in other cases they are known merely as
‘justices’ Courts.”
The civil jurisdiction, which has been quite generally given to Justices‘

Courts in the United States, usually extends only to cases involving small
amounts of money. In New York, for instance, the majority of cases so
tnable must not involve a claim for more than 5200. Cases concerning titles
to land cannot generally be tried in such courts.
For injuries done by a justice in the exercise of judicial functions, he is
not liable in a civil action to the party injured, if he had jurisdiction of the
cause of action, and acted within it in good faith; nor (by the law of some
States) though his acts were malicious and corrupt. (7011:: v. Brawn, 54 la.
74; Pm” v. Gard/arr, 2 (lush. 63 ; Ga: Co. v. 1)onnel{y, 25 Iiun 614; but see
Downillg v. lI:rn'cLg 47 Mc. 462; Kiblirlg v. Clark, 53 Vt. 379.) But if he acted

wholly without jurisdiction, or if having jurisdiction he exceeded it. knowing
the facts which constitue the defect of jurisdiction, he will be civilly responsi~
hie. (Clarke v. May, 2 iray 4ro; Lang: v. Bmedid, 73 N. Y. 12, 34; sec PIA-e
v. jllzgaun, 44 M0. 491.) But in the performance of minirlvrinl duties, he is

always responsible for any neglect or violation of duty whcrebyinjury is caused
to others. (See Voor/mar V. lllnrlin, I2 Barb. 508; Tout)“/I: v. Sand:, 8 \Vend.
462.)
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frequently said to be derived from the Saxon, komnz j-mpel, and to

signify the support of the king.

But, as we borrowed the name

as well as the office of constable from the French, I am rather

inclined to deduce it, with Sir Henry Spelman and Dr. Cowel,
from that language ; wherein it is plainly derived from the Latin
rams: stabuli, an officer well known in the empire; so called
because, like the great constable of France, as well as the lord

high constable of England, he was to regulate all matters of
chivalry, tilts, tournaments, and feats of arms, which were per

formed on horseback. This great office of lord high constable
hath been disused in England, except only upon great and
solemn occasions, as the king’s coronation and the like, ever

since the attainder of Stafford duke of Buckingham under King
Henry VIII.; as in France it was suppressed about a century
after by an edict of Louis XIII. ; but from his office, says Lam
hard, this lower constableship was ﬁrst drawn and fetched, and
is, as it were, a very ﬁnger of that hand. For the statute of
Winchester, which ﬁrst appoints them, directs that, for the better

keeping of the peace, two constables in every hundred and fran
chise shall inspect all matters relating to arms and armor.
Constables are of two sorts, high constables and petty con
stables. The former were ﬁrst ordained by the statute of
Winchester, as before mentioned: are appointed at the court
leets of the franchise or hundred over which they preside, or, in
default of that, by the justices at their quarter sessions ; and are

"356] removable by the same authority that I"appoints them. 1"
The petty constables are inferior officers in every town and parish,
subordinate to the high constable of the hundred, ﬁrst instituted
about the reign of Edw. III. These petty constables have two
offices united in them ; the one ancient, the other modern.

Their ancient office is that of headborough, tithing-man, or bors
holder, of whom we formerly spoke, and who are as ancient as
the time of King Alfred: their more modern office is that of
constable merely; which was appointed, as was observed, so

lately as the reign of Edward III. in order to assist the high
constable. And in general the ancient headboro.1ghs, tithing
" Provision has been made by a recent statute for the abolition of the
office of high constable, except in certain special cases. (32&33Vict.,
ch. 47 [t869]). Petty constables have been to a great extent superseded
bya county constahulary. But constables are still appointed in boroughs.
(45 & 46 Vict. c. 50, s. :90.)
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men, and borsholders, were made use of to serve as petty con
stables; though not so generally, but that in many places they
still continue distinct officers from the constable. They are all
chosen by the jury at the court leet ; or, if no court leet be held,
are appointed by two justices of the peace.
'
The general duty of all constables, both high and petty, as
well as of the other ofﬁcers, is to keep the king's peace in their
several districts; and to that purpose they are armed with very
large powers, of arresting and imprisoning, of breaking open
houses, and the like; of the extent of which powers, considering

what manner of men are for the most part put into these offices,
it is perhaps very well that they are generally kept in ignorance.
One of their principal duties, arising from the statute of Win
chester, which appoints them, is to keep watch and ward in their
respective jurisdiction. Ward, guard, or curloa'z'a, is chiefly ap
plied to the daytime, in order to apprehend rioters, and robbers
on the highways; the manner of doing which is left to the dis
cretion of the justices of the peace and the constable: the
hundred being, however, answerable for all robberies committed

t-herein, by daylight, for having kept negligent guard. Watch is
properly applicable to the night only,(being called among our
Teutonic ancestors waclzt or wacta,)and it ‘begins at the [*'357
time when ward ends, and ends when that begins: for, by the

statute of Winchester, in walled towns the gates shall be closed
from sunsetting to sunrising, and watch shall be kept in every
borough and town especially in the summer season, to apprehend
all rogues, vagabonds, and night-walkers, and make them give an
account of themselves. The constable may appoint watchmen
at his discretion, regulated by the custom of the place; and
these, being his deputies, have for the time being the authority
of their principal.10 But, with regard to the inﬁnite number of
other minute duties that are laid upon constables by a diversity
of statutes, I must again refer to Mr. Lambard and Dr. Burn;
in whose compilations may be also seen what powers and duties
belong to the constable or tithing-man indifferently, and what to
the constable only: for the constable may do whatever the tith
“‘ The duties of constables in regard to keeping watch have been, to some
extent, changed by recent legislation ; but the matter is not of suflicient
importance to require a special statement of the present law. (See Broom 8|
Hadley‘s Comm. i., 430.)
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ing-man may; but it does not hold ecanwrso, the tithi .g man

not having an equal power with the constable.”
V. We are next to consider the surveyors of the highways
Every parish is bound of common right to keep the high roads
that go through it in good and suﬁieient repair; unless by reason
of the tenure of lands, or otherwise, this care is consigned to

some particular private person. From this burthen no man was
exempt by our ancient laws, whatever other immunities he might
enjoy: this being part of the lrinoda nece.rsita.r, to which every
man's estate was subject; viz. e.q0edz'lz'o contra /zostem, arcium

rorzslructio, ct jﬂontium rqﬂaratio.

For, though the reparation of

bridges only is expressed, yet that of roads also must be under
stood; as in the Roman law, ad z'ustn1rtz'0rzc.r 1-q>zzrnlz'ozzrsqw

itineru1n n‘)vntz'um, nullumgcrzus /zominum nullimque dzlg/zz'talis ac
wm'ratz'0m's meritis, cessare oportet.

And indeed now, for the

most part, the care of the roads only seems to be left to parishes,
that of bridges being in great measure devolved upon the county
at large, by statute 22 Hen. VIII. c. 5. If the parish neglected
these repairs, they might formerly, as they may still, be indicted
"358] for such their neglect: but it was not then ‘incumbent on

any particular officer to call the parish together, and set them
upon this work; for which reason, by the statute 2 and 3 Ph.
and M. e. 8, surveyors of the highways were ordered to be chosen
in every parish.
These surveyors were originally, according to the statute of
‘-" In the United States, constables are usually town officers. elected by the
people, holding oﬁiee for limited terms. Their duties and liabilities are sub
stantially the same as under the English law, except as to keeping watch,
and are, to a considerable extent, prescribed by statute. Their duties are
of a minist'erz'al character, and they are under the usual liabilities of minis
terial ofﬁeers. (See note 17, ante.) Among their most important functions,
is the service and execution of legal process. Like other peace oﬂicers,
moreover, they may arrest without warrant in criminal cases, when they have
reasonable cause to believe that a felony has been committed by the person
taken in custody, thoughno felony was in fact committed. Felonies are the
gr-aver forms of crime, and are distinguished from misdemeanors, which

include the inferior and more trivial offences.

A felony in New York is any

offence punishable capitally, or by imprisonment in State prison, while other
crimes are misdemeanors. Some other States have adopted the same dis
tinction.

But at common law, the distinction was different. and will

be

noticed hereafter. Constables may also arrest nithout warrant for a breach of
the peace committed in their presence.
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Philip and Mary, to be appointed by the constable and church
wardens of the parish; but now they are constituted by two
neighboring justices, out of such inhabitants or others, as are
described in statute 13 Geo. III. c. 78, and may have salaries
allotted them for their trouble.21
Their ofﬁce and duty consists in putting in execution a
variety of laws for the repairs of the public highways; that is
of ways leading from one town to another: all which are now
reduced into one act by statute 13 Geo. III; e. 78, which enacts,
I. That they may remove all annoyances in the highways, or
give notice to the owner to remove them: who is liable to pen
alties on non-compliance. 2. They are to ‘call together all the
inhabitants and occupiers of lands, tenements, and heredita
ments within the parish, six days in every year, to labor in
fetching materials, or repairing the highways : all persons keep
ing draughts, (of three horses, &c.) or occupying lands, being
obliged to send a team.for every draught, and for every 501.
a year which they keep or occupy: persons keeping less than
a draught, or occupying less than 501. a year, to contribute in a
less proportion ; and all other persons chargeable, between the
ages of eighteen and sixty-ﬁve, to work or ﬁnd a laborer.

But

they may compound with the surveyors, at certain easy rates
established by the act. And every cartway leading to any
market-town must be made twenty feet wide at the least, if the
fences will permit; and may be increased by two justices. at the
expense of the parish, to the breadth of thirty feet. 3. The sur
veyors may lay out their own money in purchasing materials for
repairs in erecting guide-posts, and making drains, and shall be
reimbursed by a rate, to be allowed at a special sessions. 4. In
case the personal labor of the parish be not suﬂicient, the sur
veyors, with the consent of the quarter sessions, may levy a rate
on the parish, in aid of the personal duty, not exceeding, in any
one year, together with the other highway rates, the sum of 9d.

in the pound; for the due application of which they are to
account upon oath. As for turnpikes, which are now pretty
generally introduced in aid of such rates, and the law relating to

them, these depend principally on the particular powers granted
In the several road acts, and upon some general provisions which
" They are now elected annually by the parishioners ; but in dcfaultof such
election the justices may appoint them.
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are extended to all turnpike roads in the kingdom, by statute 13
Geo. III. e. 84, amended by many subsequent acts.”
VI. I proceed therefore, lastly, to consider the overseers of

the poor; their original, appointment, and duty.
The poor of England, till the time of Henry VIII. subsisted
entirely upon private benevolence, and the charity of well dis
posed Christians. For, though it appears, by the mirror, that by
the common law the poor were to be “sustained by parsons,
rectors of the church, and the parishioners, so that none of them
die for default of sustenance;" and though, by the statutes 12

Ric. II. c. 7, and I9 Hen. VII. c. I2, the poor are directed to
abide in the cities or towns wherein they were _born, or such
wherein they had dwelt for three years, (which seem to be the
ﬁrst rudiments of parish settlements,) yet, till the statute 27 Hen.

VIII. c. 55,1 ﬁnd no compulsory method chalked out for this
purpose: but the poor seem to have been left to such relief as
the humanity of their neighbors would afford them.
The
monasteries were, in particular, their principal resource; and,

among other bad effects which attended the monastic institu

tions, it was not perhaps one of the least (though frequently
esteemed quite otherwise) that they supported and fed a very
numerous and very idle poor, whose sustenance depended upon
'360] what was daily distributed in alms at the gates ‘of the
religious houses. But, upon the total dissolution of these, the
inconvenience of thus encouraging the poor in habits of indo
lcnce and beggary was quickly felt throughout the kingdom;

and abundance of statutes were made in the reign of King Henry
the Eighth and his children, for providing for the poor and
impotent; which, the preambles to some of them recite, had of
late years greatly increased. These poor were principally of two
sorts: sick and impotent, and therefore unable to work; idle
and sturdy, and therefore able, but not willing, to exercise any

honest employment.

To provide in some measure for both of

these, in and about the metropolis, Edward the Sixth founded

three royal hospitals ; Christ's and St. Thomas's, for the relief of
'-3 In the various American States, there are special statutory prov'sions in
regard to the laying out and repair of highways, the appointment or election
of ofﬁcers for this purpose, the extent and nature of their powers, their lia
bilities, etc., and the statutes of each State must, therefore, be specially

consulted.

'
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the impotent through infancy or sickness ; and Bridewell for the
punishment and employment of the vigorous and idle. But
these were far from being suﬁ‘icient for the care of the -poor
throughout the kingdom at large: and therefore, after many
other fruitless experiments, by statute 43 Eliz. c. 2, overseers of

the poor were appointed in every parish.
By virtue of the statute last mentioned, these overseers are

to be nominated yearly in Easter-week, or within one month
after, (though a subsequent nomination will be valid), by two
justices dwelling near the parish. They must be substantial
householders, and so expressed to be in the appointment of the
justices.
Their oﬁice and duty, according to the same statute, are

principally these: ﬁrst, to raise competent sums for the neces
sary relief of the poor, impotent, old, blind, and such other,

being poor and not able to work ;' and secondly, to provide work
for such as are able and cannot otherwise get employment ; but
this latter part of their duty, which, according to the wise regu
lations of that salutary statute, should go hand in hand with the
other, is now most shamefully neglected. However, for these
joint purposes, they are _empowered to ‘make and levy rates [*361

upon the several inhabitanfs of the parish, by the same act of
parliament; which has been farther explained and enforced by
several subsequent statutes.
The two great objects of this statute seen: to have been, I,
To relieve the impotent poor and them only. 2, To ﬁnd em
ployment for such as are able to work; and this principally, by
providing stocks of raw materials to be worked up at their
separate homes, instead of accumulating all the poor in one com
mon workhouse; apractice which puts the sober and diligent
upon a level (in point of their earnings) with those who are
dissolute and idle; depresses the laudable emulation of domestic
industry and neatness, and destroys all endearing family connec
tions, the only felicity of the indigent.

Whereas, if none were

relieved but those who are incapable to get their livings, and that
in proportion to their incapacity; if no children were removed
from their parents, but such as are brought up in rags and idle
ness; and if every poor man and his family were regularly fur
nished with employment, and allowed the whole proﬁts of their
labor ;—-a spirit of busy cheerfulness would soon diffuse itself

tro
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through every cottage ; work would become easy and habitual,
when absolutely necessary for daily subsistence ; and the peasant
would go through his task without a murmur, if assured that he
and his children, when incapable of work through infancy, age,

or infirmity, would then, and then only, be entitled to support
from his opulent neighbours.
This appears to have been the plan of the statute of Queen
Elizabeth ; in which the only defect was conﬁning the man. 0‘e
ment of the poor to small, parochial, districts; which are fre

quently incapable of furnishing proper work, or providing an able
director. However, the laborious poor were then at liberty to
seek employment wherever it was to be had : none being obliged
to reside in the places of their settlement, but such as were
unable or unwilling to work ; and those places of settlement being
‘.362 only such where they ‘were born, or had made their abade,

originally for three years, and afterwards (in the case of vaga
bonds) for one year only.
After the restoration, a very different plan was adopted, which
has rendered the employment of the poor more diﬁicult, by
authorizing the subdivisions of parishes; has greatly increased
their number, by conﬁning them all to their respective districts ;
has given birth to the intricacy of ou'r poor-laws, by multiplying
and rendering more easy the methods of gaining settlements;

and, in consequence, has created an inﬁnity of expensive law
suits between contending neighborhoods, concerning those set
tlements and removals.

By the statute I3 and 14 Car. II. c. 12,

a legal settlement was declared to be gained by bir//1 or by 2'71
/zabitamy, a]tprc1ztz'ce.r/11)), or .mw'cc, for forty days : within which
period all intruders were made removable from any parish by
two justices of the peace, unless they settled in a tenement of the

annual value of 101. The frauds, naturally consequent upon this
provision, which gave a settlement by so short a residence, pro
duced the statute I Jae. II. c. 17, which directed natirein writing

to be delivered to the parish officers, before a settlement could
be gained by such residence. Subsequent provisions allowed
other circumstances of notoriety to be equivalent to such notice
given; and those circumstances have from time to time been
altered, enlarged, or restrained, whenever the experience of new
inconveniences, arising daily from new regulations, suggested the

necessity of_a remedy.

And the doctrine of cr11z'ﬁcn!c: was in
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Vented by way of counterpoise, to restrain a man and his family
from acquiring a new settlement by any length of residence
whatever, unless in two particular excepted cases 3 which makes
parishes very cautious of giving such certificates, and of course

conﬁnes the poor at home, where frequently no adequate employ
ment can be had.
The law of settlements may be therefore now reduced to
tne following general heads ; or, a settlement in a parish may be
acquired I, By birt/1 : for,wherever a child is ﬁrst known ‘to [*363
be, that is always ;>rz'/nafacie the place of settlement, until some
other can be shown. This is also generally the place of settle
ment of a bastard child; f0rabastard having in the eye of the
law no father, cannot be referred to /zis settlement, as other

children may.“ But, in legitimate children, though the place of
birth be prz'mafacz'e the settlement, yet it is not conclusively so ;
for there are, 2, Settlements by pare/zta_g-c, being the settlement
of one's father or mother: all legitimate children being really
settled in the parish where their parents are settled, until they
get a new settlement for themselves. A new settlement may
be acquired several ways; as, 3, By marrz'agc. For a woman
marrying aman that is settled in another parish changes her
own settlement: the law not permitting the separation of husband

and wife. But if the man has no settlement, hers is suspended
during his life, if he remains in England and is able to maintain
her ; but in his absence, or after his death, or duringperhaps, his
inability, she may be removed to her old settlement. The other
methods of acquiring settlements in any parish are all reducible
to this one, of forty days’ residence therein; but this forty days’
residence (which is construed to be lodging or lying there) must
not be by fraud, or stealth, or in any clandestine manner; but

made notorious by one or other of the following concomitant
circumstances. The next method therefore of gaining a settle
ment is, 4, By forty days’ residence, and u0l1'c¢: For if a stran
ger comes into a parish, and delivers notice in writing of his

place of abode, and number of his family, to one of the overseers
(which must be read in the church and registered,) and resides
" But it is provided by the act, 39 8: 40 Vict. c. 61, that no person shall be
deemed to derive a. settlement from any other person, except that a wife takes
that of her husband and a child under sixteen takes that of-its father or widowed
mother up to that age, and retains it until it gains another.

A bastard child retains the settlement of its mother until it acquires another.
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there unmolested for forty days after such notice, he is legally
settled thereby. For the law presumes that such a one at the
time of notice is not likely to become chargeable, else he would not
venture to give it: or that, in such case, the parish would take care

to remove him. But there are also other circumstances equiva
"'364] lent to such notice : therefore, 5, Renting for a year ‘a tene
ment of the yearly value of ten pounds, and residing forty days
in the parish, gains a settlement without notice; upon the prin
ciple of having substance enough to gain credit for such a house."
6, Being charged to and paying the public taxes and levies of the
parish ; excepting those for scavengers, highways, and the duties
on houses and windows ; and, 7, Executing, when legally appoint
ed, any public parochial qﬁice for a whole year in the parish, as
churchwarden, &c. are both of them equivalent to notice, and

gain a settlement, if coupled with a residence of forty days. 8,
Being /zirrd for a year, when unmarried and childless, and .re‘rving
a year in the same service; and 9, Being bound an dpprerztlﬂ,
give the servant and apprentice a settlement, without notice, in
that place wherein they serve the last forty days. This is meant
to encourage application to trades, and going out to reputable
services : IO, Lastly, the having an estate of one's own, and resid

ing thereon forty days, however small the value may be, in case
it be acquired by act of law, or of a third person, as by descent,
gift, devise, &c. is a sufﬁcient settlement, but if a man acquire it
by his own act, as by purchase, (in its popular sense, in consid
eration of money paid,) then unless the consideration advanced,

110/zaﬁda, be 301., it is no settlement for any longer time than
the person shall inhabit thereon. He is in no case removable
from his own property ; but he shall not, by any trifling or fraud
ulent purchase of his own, acquire a permanent and lasting
settlement.
All persons, not so settled, may be' removed to their own

panshes, on complaint of the overseers, by two justices of the
peace, if they shall adjudge them likely to become chargeable to
the parish into which they have intruded ; unless they are in a
way of getting a legal settlement, as by having hired a house of
365] I01. per annum, or living in an ‘annual service; for then
“The method of obtaining a settlement by forty days’ residence, with
notice, hiring and service, has been abolished and other methods established

by statute. The poor laws stated in the text have been much changed by mud
ern English statutes. (See 3:) & 40 Vict. c. 6!.)
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they are not removable. And in all other cases, if the parish
to which they belong will grant them a certiﬁcate, acknowledg
ing them to be I/zcir parishioners, they cannot be removed merely
because likely to become chargeable, but only when they become
aclually chargeable. But such certiﬁcated person can gain no
settlement by any of the means above mentioned, unless by
renting a tenement of IOZ.pcr a/mum, or by serving an annual
office in the parish, being legally placed therein ; neither can an
apprentice or servant to such certiﬁcated person gain a settlement

by such their service.
These are the general heads of the laws relating to the poor,
which, by the resolutions of the courts of justice thereon within
a century past, are branched into a great variety. And yet, not
withstanding the pains that have been taken about them, they
still remain very imperfect, and inadequate to the purposes
they are designed for: a fate that has generally attended most
of our statute laws, where they have not the foundation of the
common law to build on. When the shires, the hundreds, and

the tithings, were kept in the same admirable order in which
they were disposed by the great Alfred, there were no persons
idle, consequently none but the impotent that needed relief: and
the statute of 43 Eliz. seems entirely founded on the same prin

ciple. But when the excellent scheme was neglected and de
paited from, we cannot but observe with concern what miserable
shifts and lame expedients have from time to time been adopted,
in order to patch up the flaws occasioned by this neglect. There
is not a more necessary or more certain maxim in the frame and
constitution of society, than that every individual must contrib
ute his share in order to the well-being of the community : and‘.
surely they must be very deﬁcient in sound policy, who suffer
one half of a parish to continue idle, dissolute, and unemployed ;
9:12‘. at length are amazed to ﬁnd, that the industry of the other
half is not able to maintain the whole.25
“There are systems of poor laws in various American States, providing,
for the care and support of the poor and necessitous. Such statutes differ

greatly in the scope and nature of their provisions, and must therefore be.
particularly referred to.
8
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CHAPTER III.
[BL COM.‘\I.—BOOK I. cnar. x.]
Of T/1: People, w/let//er Aliens, Derzizms, or ./Vzliz 0:.

Ifavmo, in the preceding chapters, treated of persons as
they stand in the public relations of magistrates, I now proceed
to consider such persons as fall under the denomination of the

people. And herein all the inferior and subordinate magistrates
treated of in the last chapter are included.
The ﬁrst and most obvious division of the people is into
aliens and natural-born subjects. Natural-born subjects are such as
are born within the dominions of the crown of England ; that is,
within the ligeance, or, as it is generally called, the allegiance of
the king ; and aliens, such as are born out of it. Allegiance is the
tie, or lzlgmnm, which binds the subject to the king, in return for

that protection which the king affords the subject. The thing itself,
or substantial part of it, is founded in reason and the nature of

government; the name and the form are derived to us from our
Gothic ancestors. Under the feudal system, every owner of lands
held them in subjection to some superior or lord, from whom or
whose ancestors the tenant or vassal, had received them ; and

there was a mutual trust or conﬁdence subsisting between the lord
and vassal, that thelord should protect the vassal in the enjoyment
of the territory he had granted him and, on the ‘other hand, that

‘"3671 the vassal should be faithful to the lord, and defend him
against all his enemies. This obligation on the part of the
vassal was called ﬁdclitar, or fealty; and an oath of fealty
was required, by the feudal law, to be taken by all tenants of
their landlord, which is couched in almost the same terms as

our ancient oath of allegiance; except that in the usual oath of
fealty there was frequently a saving or exception of the faith
due to a superior lord by name. under whom the landlord him
self was perhaps only a tenant or vassal. But when the ac
knowledgment was made to the absolute superior himself, who
Was vassal to no man, it was no longer called the oath of fealty,
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but the oath of allegiance; and therein the tenant swore to
bear faith to his sovereign lord, in opposition to all men, without
any saving or exception: “ contra om/zss /zomiues ﬁ1lelz'!atemfzcz't.’
Land held by this exalted species of fealty was called fzudum
lzlgﬂmz, a liege fee ; the vassals /z0mz'm:.r lzlgii, or liege men ; and
the sovereign their domiuus lzlgiu.r, or liege lord. - And when sov
ereign princes did homage to each other, for lands held under

their respective sovereignties, a distinction was always made be
tween simple homage, which was only an acknowledgment of
tenure and liege homage, which included the fealty before-men
tioned, and the services consequent upon it. Thus when our
Edward III. in 1329, did homage to Philip VI. of France for his
ducal dominions on that continent, it was warmly disputed of
what species the homage was to be, whether lirgz or simple
homage. But with us in England, it becoming a settled prin
ciple of tenure that all lands in the kingdom are holden of the
king as their sovereign and lord paramount, no oath but that of
fealty could ever be taken to inferior lords, and the oath of al
legiance was necessarily conﬁned to the person of the king alone.
By an easy analogy, the term of allegiance was soon brought to
signify all other engagements which are due from subjects to
their prince, as well as those duties which were simply and mere

l y territorial.

And the oath of allegiance, as administered for

"upwards of six hundred years, contained a promise “ to be [‘'*368

true and faithful to the king and his heirs, and truth and faith
to hear of life and limb and terrene honor, and not to know or

hear of any ill or damage intended him, without defending him
therefrom." Upon which Sir Matthew Hale makes this remark,

that it was short and plain, not entangled with long or intricate
clauses or declarations, and yet is comprehensive of the whole duty
from the subject to his sovereign. But at the revolution, the terms
of this oath being thought perhaps to favor too much the notion of
non-resistance, the present form was introduced by the convention
parliament which is more general and indeterminate than the for
mer ; the subject only promising“ that he will be faithful and bear
true allegiance to the king," without mentioning “ his heirs,” or
specifyingin the least wherein that allegiance consists. The oath
of supremacy is principally calculated as a renunciation of the
pope's pretended authority ; and the oath of abjuration, introduced
in the reign 0r King William, very amply supplies the loose and
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general texture of the oath of allegiance ; it recognizing the right
of his majesty, derived under the act of settlement; engaging
to support him to the utmost of the juror's power; promising to
disclose all traitorous conspiracies against him; and expressly re
nouncing any claim of the descendants of the late pretender, in
as clear and explicit terms as the English language can furnish.
This oath must be taken by all persons in any office, trust, or
employment ; and may be tendered by two justices of the peace
to any person whom they shall suspect of disaffection. And
the oath of allegiance may be tendered to all persons above the
age of twelve years, whether natives, denizens, or aliens, either

in the court-leet of the manor, or in the sheriff's tourn, which is

the court-leet of the county.‘
But, besides these express engagements, the law also holds
that there is an implied, original, and virtual allegiance,

"369] owing from every subject to his sovereign, antecedently "‘
to any express promise; and although the subject never swore
any faith or allegiance in form. For as the king, by the very
descent of the crown, is fully invested with all the rights, and
bound to all the duties of sovereignty, before his coronation ; so
the subject is bound to his prince by an intrinsic allegiance,
before the superinduction of those outward bonds of oath, hom

age, and fealty; which were only instituted to remind the sub
ject of this his previous duty, and for the better securing its
performance. The formal profession, therefore, or oath of
subjection, is nothing more than a declaration in words of what
was before implied in law. VVhich occasions Sir Edward Coke
very justly to observe, that “all subjects are equally bounden to
their allegiance as if they had taken the oath; because it is
written by the ﬁnger of the law in their hearts, and the taking
of the corporeal oath is but an outward declaration of the same.”
The sanction of an oath, it is true, in case of violation of duty,
3 Many important changes have in recent years been made by statute in
relation to these oaths, the principal object being to remove the barriers

which these oaths placed in the way of men who dissented from the tenets
of the Established Church, and who were thus debarred from accepting
office. Such alterations have been effected that religious scruples need no
longer prevent the taking of such oaths as official duty requires. The oath
of allegiance is now in the following form : “ I, —, do swear that I will be
faithful and bear true allegiance to Her Majesty Queen Victoria, her heirs

and successors, according to law.

5"» help me God.”

DENIZE./VS, OR NA TIVES.

117

makes the guilt still more accumulated, by superadiing perjury
to treason : but it does not increase the civil obligation to loyalty ;
it only strengthens the social tie by uniting it with that of relzlgiorz.
Allegiance, both express and implied, is

however distin

guished by the law into two sorts or species, the one natural, the
other local ; the former being also perpetual, the latter temporary.

Natural allegiance is such as is due from all men born wirn..i the
king's dominions immediately upon their birth. For, immediately
upon their birth, they are under the king's protection; at a time,
too, when (during their infancy) they are incapable of protecting
themselves. Natural allegiance is therefore a debt of gratitude ;
which cannot be forfeited, cancelled. or altered by any change of
time, place, or circumstance, nor by anything but the united
concurrence of the legislature. An Englishman who removes
to France, or to China, owes the same allegiance *to the [*370

king of England there as at home, and twenty years hence as
well as now.

For it is a principle of universal law, that the

natural-born subject of one prince cannot by any act of his own,
no, not by swearing allegiance to another, put off or discharge
his natural allegiance to the former: for this natural allegiance
was intrinsic, and primitive, and antecedent to the other; and

cannot be divested without the concurrent act of that prince to
whom it was ﬁrst due. Indeed the natural-born subject of one
prince, to whom he owes allegiance, may be entangled by sub
jecting himself absolutely to another: but it is his own act that
brings him into these straits and diﬂiculties, of owing service to
two masters ; and it is unreasonable that, by such voluntary act
of his own, he should be able at pleasure to unloose those hands

by which he is connected to his natural prince.
Local allegiance is such as is due from an alien, or strangei
born, for so long time as he continues within the‘ king's domin
ion and protection : and it ceases the instant such stranger
transfers himself from this kingdom to another. Natural al
legiance is therefore perpetual, and local temporary only; and
that for this reason, evidently founded upon the nature of govern
ment, that allegiance is a debt due from the subject, upon an
implied contract with the prince, that so long as the one affords
protection, so long the other will demean himself faithfully. As
therefore the prince is always under a constant tie to protect his
natural-born subiects. at all times and in all countries, for this
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reason their allegiance due to him is equally universal and per
manent. But, on the other hand, as the prince affords his pro
tection to an alien, only during his residence in this realm, the
allegiance of an alien is conﬁned, in point of time, to the duration
of such his residence, and, in point of locality, to the dominions

of the British empire. From which considerations Sir Matthew
Hale deduces this consequence, that though there be an usurper
of the crown, yet it is treason for any subject, while the usurper
"371] is in full possession’ of the sovereignty, to 1"practise any
thing against his crown and dignity: wherefore, although the
true prince regain the sovereignty, yet such attempts against
the usurper (unless in defence or aid of the rightful king) have
been afterwards punished with death ; because of the breach of
that temporary allegiance, which was due to him as king defacto.
And upon this footing, after Edward IV. recovered the crown,
which had long been detained from his house by the line of Lan
caster, treasons committed against Henry VI. were capitally pun
ished, though Henry had been declared an usurper by parliament.
This oath of allegiance, or rather the allegiance itself, is held
to be applicable not only to the-political capacity of the king, or
regal office, but to his natural person, and blood-royal; and for
the misapplication of their allegiance, viz., to the regal capacity
or crown, exclusive of the person of the king, were the Spencers
banished in the reign of Edward II. And from hence arose
that principle of personal attachment, and affectionate loyalty,
which induced our forefathers (and, if occasion required, would
doubtless induce their sons) to hazard all that was dear to them,

life, fortune, and family, in defence and support of theirliege lord
and sovereign.
This allegiance then, both express and implied, is the duty
of all the king's subjects, under the distinctions here laid
down, of local and temporary, or universal and perpetual. Their
rights are also distinguishable by the same criterions of time and
locality; natural-born subjects having a great variety of rights,
which they acquire by being born within the king’s ligeance, and
can never forfeit by any distance of place or time, but only by
their own misbehavior: the explanation of which rights is the
principal subject of the two first books of these Commentaries.
The same is also in some degree the case of aliens ; though
their rights are much more circumscribed, being acquired only
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by residence here, and lost whenever they remove.
I shall
however here endeavor to chalk out some of the principal lines,
whereby ‘they are distinguished from natives, descending ["‘372
to farther particulars when they come in course.
An alien born may purchase lands, or other estates : but not
for his own use, for the king is thereupon entitled to them.’ If
2 By the common law, there are two methods of acquiring real property,
viz., by purchase and by descent. The word “purchase” here, however,
is not used in its ordinary sense, but with a peculiar technical meaning, by
wliich it denotes every other mode of acquisition than by descent; it includes,
therefore, both com/eyanee and der/2'4-0. As regards both these modes of ac
quisition by an alien, the common-law rule is the same,—that the alien can
Izold the property as against all parties but the State; but that the State
may deprive him of it by a proceeding which is technically termed an “in

quest of ofﬁce,” or “ofﬁce found.”

This is an investigation made by the

proper public officer, together with a jury; and a ﬁnding by such jury that the
owner is an alien vests the property immediately in the Crown or
State. In some of the United States, the proceeding to forfeit an alien’s land

is an action instituted by the attorney-general of the State. See /llunro v. ﬁler
:/mnl, 28 N .Y. 9; H/'ad:ru0rtlt v. lVazz'sworl/'1, 12 N. Y. 376; Wrig/11v.
Sad/er, 20 N. Y. 320.) But aliens cannot take real property by dcrcmt, and

do not even obtain a defeasible title thereby. so that no “inquest of ofﬁce ”
is necessary. Nor can a citizen inherit land from an alien, nor one citizen
from another, if it is necessary to derive title through an alien. Thus a
citizen grandson could not inherit from acitizen grandfather, if the inter
mediate son was an alien. These rules were adopted in the United States

from England as a part of their common-law, but have been to a large extent
changed in both countries by statute, Thus by a recent English statute itis
provided, that “real and personal property of every description, may be
taken, acquired, held, and disposed of by an alien in the same manner in all
respects as by a natural-bom British subject; and a titleto real and personal
property of every description may be derived through, from, or in succession
to an alien, in the same mannerin all respectsas through, from. or in succes
sion to a natural-born British subject.”
(33 Vict., ch. [4, [i87o.]) in a

number of the American States, also, the disabilities of aliens in regard to
the acquisition and transmission of real property have been removed, either
in whole or in part, by statutory provisions. These provisions are very
diverse, some States having been more liberal in their legislation upon this
subject than others, and the statutes must be specially consulted.

Aliens are also placed under certain political disabilities.

Thus in the

English statute just referred to, it is declared that the provisions in regard
to holding proper.y “shall not qualify an alien for any oﬂice, or for any
municipal, parliamentary, or other franchise.” So in the United States they
are ineligible to public oﬁice and have no right to vote. They may, how
ever, become naturalized and thus remove their disabilities to a greater or
less extent. (See /tosl, note 4.)
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an alien could acquire a permanent property in lands, he must
owe an allegiance, equally permanent with that property, to the
king of England, which would probably be inconsistent with
that which he owes to his own natural liege lord : besides that
thereby the nation might in time be subject to foreign inﬂuence,

and feel many other inconveniences.

Wherefore by the civil

law such contracts were also made void: but the prince bad
no such advantage of forfeiture thereby, as with us in England.
Among other reasons which might be given for our constitution,
it seems to be intended by way of punishment for the alien's
presumption, in attempting to acquire any landed property ;
for the vendor is not affected by it, he having resigned his right
and mceived an equivalent in exchange.
Yet an alien may
acquire a property in goods, money, and other personal estate,
or may hire a house for his habitation: for personal estate is
of a transitory and movable nature; and, besides, this indulgence

to strangers is necessary for the advancement of trade. Aliens
also may trade as freely as other people, only they are subject
to certain higher duties at the custom-house ; and there are also
some other obsolete statutes of Hen. VIII. prohibiting alien
artiﬁcers to work for themselves in this kingdom; but it is
generally held that they were virtually repealed by statute 5
Eliz. c. 7. Also an alien may bring an action concerning per
sonal property, and may make a will, and dispose of his personal
estate: not as it is in France, where the king at the death of an

alien is entitled to all he is worth, by the draft d’aul1az'ue or jus
albinatus, unless he has a peculiar exemption. When I mention
these rights of an alien,I must be understood of alien friends
only, or such whose countries are in peace with ours ; for alien

"‘373] enemies have no ‘rights, no privileges, unless by the king's
special favor, during the time of of war.
When I say, that an alien is one who is born out of the king's
dominions, or allegiance, this also must be understood with some
restrictions. The common law, indeed, stood absolutely so, with

only avery few exceptions; so that a particular act of parlia
ment became necessary after the restoration, “ for the naturaliza—
tion of children of his majesty’s English subjects, born in foreign
countries during the late troubles.” And this maxim of the law
proc:eded upon a general principle, that every man owes natural
allegiance whet 2 he is born. and canwt owe two such alle
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giances, or serve two masters, at once. Yet the children of the
king's ambassadors born abroad were always held to be natural
subjects: for as the father, though in a foreign country, owes
not even a local allegiance to the prince to whom he is sent; so,
with regard to the son also, he was held (by a kind of p0stll'm
1'm'um) to be born under the king of England’s allegiance, repre
sented by his father the ambassador. To encourage also foreign
commerce, it was enacted by statute 25 Edw. III. st. 2, that all
children born abroad, provided bot/2 their parents were at the
time of his birth in allegiance to the king, and the mother had
passed the seas by her husband's consent, might inherit as if

born in England; and accordingly it hath been so adjudged in
behalf of merchants.
But by several more modern statutes
these restrictions are still farther taken off : so that all children,

born out of the king's ligeance, whose fat/mar (or grarzdfat/zers
by the father's side) were natural-born subjects, are now deemed

to be natural-born subjects themselves to all intents and pur
poses; unless their said ancestors were attainted, or banished
beyond sea, for high treason; or were at the birth of such chil

dren in the service of a prince at enmity with Great Britain.‘I
Yet the grandchildren of such ancestors shall not be privileged
in respect of the alien’s duty, except they be Protestants, and
8 It has been a much controverted question whether, if a citizen
have a child born in a foreign country, such child is not, by the com
mon-law and irrespective of statute, also a citizen of his father‘s native coun
try by reason of parentage.
See Ludlam v. Ladla/11, 26 N. Y. 356, and an
article in 2d American Law Re_gz'slrr_. 193.) But this vexed question is now
settled by statutory provisions. A statute of the United States, similar in
the main to those of England, provides that “ all children heretofore born or
hereafter born out of the limits and jurisdiction of the United States, whose

fathers were or may be at the time of their birth citizens thereof, are de
clared to be citizens of the United States; but the rights of citizenship shall
not descend to children whose fathers never resided in the United States. ’
This statute was passed in 1855. (See U. .5‘. Rev. Sl., p. 351.)
By a recent English statute, it is provided that any natural-born subject
who, at the time of his birth became, under the law ‘of any foreign State,
also a subject of such State, may, if of full age and not under any disability,
(such as idiocy, lunacy, or being a married woman) make a declaration of
alienage in a manner prescribed, and thus cease to be a British subject. So
any person born in a foreign country of a father being a Ilritish subject, may
under the same circumstances make a declaration of alienage with the same
effect. (33 Vict., ch. [4 [r87o.])
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actually reside within the realm; nor shall be enabled to claim
any estate or interest, unless the claim be made within ﬁve
years after the same shall accrue.
The children of aliens, born here in England, are, generally

"374] speaking, natural-born subjects, and entitled to all the*priv
ileges of such. In which the constitution of France differs from
ours; for there, by their _;'u.r a/birzatus, if a child be born of
foreign parents, it is an alien.
A denizen is an alien born, but who has obtained at dona

tioue rrgis letters-patent to make him an English subject: a
high and incommunicable branch of the royal prerogative. A
denizen is in a kind of middle state, between an alien and nat

ural-born subject, and partakes of both of them. He may take
lands by purchase or devise, which an alien may not; but cannot
take by inheritance: for his parent, through whom he must
claim, being an alien, had no inheritable blood; and therefore

could convey none to the son.

And, upon a like defect of hered

itary blood, the issue of a denizen, born

bqfare denization,

cannot inherit to him; but his issue after may. A denizen is
not excused from paying the alien's duty, and some other mer
cantile burthens. And no denizen can be of the privy council, or
either house of parliament, or have any office of trust, civil or mil
itary, or be capable of any grant of lands, &c. from the crown.
Naturalization cannot be performed but by act of parliament :
for by this an alien is put in exactly the same state as if he had
been born in the king's ligeance ; except only that he is incapa
ble, as well as a denizen, of being a member of the privy coun
cil, of parliament, holding oﬁices, grants, &c.‘

No bill for nat

uralization can be received in either house of parliament with
out such disabling clause in it: nor without a clause disabling
the person from obtaining any immunity in trade thereby in any
* A comprehensive statute has recently been passed in England, provid

ing for the naturalization of foreigners, which exhibits the same liberal
policy which has characterized the legislation of the United States, and of
some other countries in modern times, upon this important subject.

It pro

vides that an alien who has resided in the United Kingdom, or has been in
the service of the Crown, for not less than ﬁve years, and intends when

naturalized to continue such residence or service, may apply to a principal
Secretary of State for a certiﬁcate of naturalization. He must adduce evi
dence of such residence or service, and of his intention to reside or serve;
and the Secretary may then, with or without assigning a reason, give or with
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foreign country, unless he shall have resided in Britain for seven
years next after the commencement of the session in which he
is naturalized. Neither can any person be naturalized or re
hold a certiﬁcate, as he thinks most conducive to the public good. The eer
tiﬁcate takes effect upon the alien's taking the oath of allegiance. A natural
iied subject is entitled to all political and other rights, powers and privileges,
and is subject to all obligations of anatural-born British subject, except when
he is in the country of which he was previously a subject if he still remains

asubjcct of that country by its laws.

The status of married women and

infant children, in regard to nationality, follows that of the husband and

father.

This statute, however, does not affect the grant of letters of deniza

tion by the sovereign.

(33 Vict., ch. 14.)

Inthe United States, the Federal Constitution confers upon Congress au
thority “ to establish an uniform rule of naturalization.” The power to legis
late upon this subject, therefore appertains exclusively to Congress and cannot
be exercised by the States. The law at present (I884) in force is as follows :—
Ist. The alien must declare on oath before a U. S. circuit or district court.

or a district or supreme court of the Territories, or a court of record of any of
the States, or to a clerk of either of these courts, two years prior to his admis
sion, that it is bomz _/idc his intention to become a citizen of the United States,
and to renounce allegiance to any foreign State, and particularly to that State

of which he is then a citizen or subject.
2d. He shall, at the time of his application to be admitted, make oath before

the court that he will support the U. 5. Constitution, and that he rcnounces all
foreign allegiance.

3d. He must give satisfactory evidence of residence within the U. S. for at
least ﬁve years, and within the State or Territory where the Court is held, for
at least one year ; and that he has behaved during that time as a. man of good
moral character, attached to the principles of the U. S. Constitution. and well
disposed to the good order and happiness of the same; but the oath of the

applicant is not suﬂicient to prove his residence.

4th. He must renounce any hereditary title or order of nobility he may be
entitled to in the foreign country.

The provisions in regard to rninars are as follows : Any alien who has re
sided in the U. S. from his 18th to his 21st birthday may, after a residence
therein of ﬁve years (including the three of minority), be naturalized, without
making the preliminary declaration otherwise required; but he must make the
usual declaration required at the time of admission, and must further declare
on oath, and prove, that for two years previous it has been his bonaﬂrix in

tention to become a citizen, and must comply with the other requisites of
the naturalization law.
Minor children, residing within the United States at the time of the natur

alization of their parents, thereby become themselves citizens.
Any woman who marries a citizen, and who mightherself be lawfully
naturalized. is det med a citizen.
if an alien husband dies after having made the preliminary declaration
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stored in blood unless he hath received the sacrament of the
Lord’s supper within one month before the bringing in of the
pill ; and unless he also takes the oaths of allegiance and suprem
acy in the presence of the parliament. But these provisions
have been usually dispensed with by special acts of parliament,
previous to bills of naturalization of any foreign princes or
prmccsses.
"375] ‘These are the principal distinctions between aliens,
denizens, and natives:ls distinctions, which it hath been fre

quently endeavored since the commenccment of this century to
lay almost totally aside, by one general naturalization-act for all
foreign protestauts. An attempt which was once carried intc
of intention (see clause tst above), his widow and children are considered
citizens upon taking the oaths prescribed by law.
These rules apply to free white aliens and to aliens oi African nativity or
descent; but alien enemies are not admitted to citizenship.
There are also special provisions in regard to the naturalization of seamen,

and of aliens enlisting in the U. S. Army.
Stats., pp. 351, 380.)

(See for further details, U. S. Rev.

Chinese cannot become citizens.

(Act of Congress, May

6, X882, § 14.)

Naturalized citizens enjoy, with but slight exceptions, the same rights and
privileges as native born citizens.

By the recent amendments to the Con

stitution, both classes of citizens are placed on the same footing.

Thus it

is declared that “all persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United States, and of
the State wherein they reside. No State shall make or enforce any law which

shall abridge the privileges or immunities of citizens of the United States;
nor shall any State deprive any person of life, liberty or property, without due
process of law, nor deny to any person the equal protection of the laws.” (14th
Am’t.) And further, “that the rights of citizens of the United States to vote
shall not be denied or abridged by the United States, or by any State on ac
count of race, color or previous condition of servitude.” (r5th Am‘t.) But
naturalized citizens are not eligible to the otﬁce of President or Vice
President, nor in some States, to the office of Governor.

5 It is important to gain a correct understanding of the meaning of the term
‘-' citizen,” since it is sometimes erroneously supposed that citizenship in the

United States involves the rightto exercise the elective franchise.

A citizen

may be deﬁned as one who owes a permanent allegiance to the State. Therefore
married women, children, the insane, are citizens, although they have no right

to vote ; and the same is true of other non-voting members of the com
munity. Citizenship may depend either upon birth within a country, or, as has
been seen, upon the fact of parentage, or upon naturalization. It is true
that while slavery existed in this country, slaves were not deemed to be
citizens; and it was held in the famous Dred Scott case (19 Howard, U. S.
39) that an emancipated negro was not a citizen of a State, but this was
beeause slaves were regarded as articles of property, and depended upon
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execution by the statute 7 Ann. c. 5 ; but this, after three years’
experience of it, was repealed by the statute to Ann. c. 5, ex

cept one clause, which was just now mentioned, for naturalizing
the children of English parents born abroad. However, every
foreign seaman, who in time of war serves two years on board an
English ship, by virtue of the king's proclamation, is ipso facto
naturalized under the like restrictions as in statute I2 W. III. e.
2 ' and all foreign protestants, and Jews, upon their residing
seven years in any of the American colonies, without being ab

sent above two months at a time, and all foreign protestants
serving two years in a military capacity there, or being three
years employed in the whale ﬁshery, without afterward absent
ing themselves from the king's dominions for more than one
year, and none of them falling within the incapacities declared
by statute 4 Geo. II. c. 21, shall be (upon taking the oaths of
allegiance and abjuration, or in some cases, an affirmation to the
same effect) naturalized to all intents and purposes, as if they
had been born in this kingdom ; except as to sitting in parlia
ment or in the privy council, and holding ofﬁces or grants of
lands, &c. from the crown within the kingdoms of Great Britain
or Ireland.“ They therefore are admissible to all other privi
leges, which protestants or Jews born in this kingdom are en
titled to. What those privileges are, with respect to Jews in

particular, was the subject of very high debates about the time
of the famous Jew-bill ; which enables all Jews to prefer bills of
naturalization in parliament, without receiving the sacrament, as

ordained by statute 7 Jae. I ,c. 2.

It is not my intention to revive

this controversy again; for the act lived only a few months,
and was then repealed: therefore peace be now to its mamzr.’
the peculiar legislation and Constitutional provisions in regard to them.
The ordinary meaning of the word “citizen,” as given above, is that which
it bears at common law. But the recent Constitutional amendments declare

speciﬁcally what classes of persons shall be considered citizens of the
United States, and those of the African race are now included. (See these
amendments in the previous note.) But Indians not taxed are still deemed

not to be citizens.
° The various statutes mentioned in this paragraph in regard to Protest
ants and Jews are now repealed.
EXPATRIATION.-—It is evident that, in accordance with the principles of

the common-law, as affected by statutes of naturalization, etc., a person may
be at the same time a citizen of different States.

For, bythe common-law
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CHAPTER IV.
[BL. comr.—noox r.—cn. XlV.]
Of jllarlrr and Sen/anl.

HAVING thus commented on the rights and duties of persons.
as standing in the public relations of magistrates and people, tle
method I have marked out now leads me to consider the rights
and duties in private economical relations.
The three great relations in private life are, I. That of mas
ter and re; 1/ant ; which is founded in convenience, whereby aman
is directed to call in the assistance of others, where his own skill

and labor will not be sufficient to answer the cares incumbent
upon him. 2. That of /m.rbana' andwife; which is founded in
nature, but modiﬁed by civil society: the one directingr man to
continue and multiply his species, the other prescribing the man
doctrine of inalienable allegiance, a native-bom Englishman would not cease
to be a British subject by being naturalized in the United States, although
he would thereby become a citizen of the latter country. This condition of
the law has led in times past to irritating dissensions and controversies be
tween different nations. In order to avoid such causes of diﬁiculty for the
future, numerous treaties have, in recent years, been concluded between the
various civilized nations, recognizing and sanctioning the right of eqﬁalria-'
tion, as it is termed,——that is, the right of a citizen or subject to throw off en
tirely his former allegiance upon assuming the duty of allegiance to another

country. Such treaties have been made by the United States with Prussia,
Russia, Austria, Mexico, and various other nations. These treaties gener
ally provide that a citizen of either of the countries making the treaty, upon
becoming naturalized in the other, and residing therein ﬁve years, shall be
deemed a citizen of the latter country; but, if he had committed a crime be
fore leaving his own country, he may be punishedtherefor if he ever returns.
So it is provided by the recent English Naturalization Act (33 Vict., ch. I4),

that any British subject voluntarily becoming naturalized in a foreign State
shall cease to be a British subject, and shall be deemed an alien.
There is a statute of the United States, passed in I868, declaring that
“the right of expatriation is a natural and inherent right of all people ; ” but
it is the generally received opinion among jurists that each nation has the
right to determine for itself whether its citizens shall be allowed to divest

themselves of the duty of allegiance, and that special treaties are therefore
the appropriati means of accomplishing this object.
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um in which that natural impulse must be conﬁned and regulated.
3. That of pa:-erzt and c/zz'/d, which is consequential to that of
marriage, being its principal end and design; and it is by virtue
of this relation that infants are protected, maintained, and edn~
cated. But, since the parents, on whom this care is primarily
incumbent, may be snatched away by death before they have

completed their duty, the law has therefore provided a fourth re;
lation ; 4. That of guardian and ward, which is a kind of artiﬁ~

cial parentage, in order to supply the deﬁciency, whenever it
happens, of the natural. Of all these relations in their order.
‘In discussing the relation of mastrr and scrva/zt, I shall, ["123
ﬁrst, consider the several sorts of servants, and how this relation
is created and destroyed; secondly, the effect of this relation
with regard to the parties themselves ; and, lastly, its effect with

regard to other persons.
I. As to the several sorts of servants: I have formerly ob
served that pure and proper slavery does not, nay cannot, subsist
in England : such I mean, whereby an absolute and unlimited

power is given to the master over the life and fortune of the
slave. And indeed it is repugnant to reason, and the principles
of natural law, that such a state should subsist any where. The
three origins of the right of slavery, assigned by Justinian are
all of them built upon false foundations. As, ﬁrst, slavery is held

to arise “jurcge/1tz'mn," from astate of captivity in war; whence
slaves are called rna/urzltz'a, quasi manu ca;§ti. The conqueror,
say the civilians, had a right to the life of his captive ; and, hav
ing spared that, has a right to deal with him as he pleases. But
it is an untrue position, when taken generally, that by the law of
nature, or nations, a man may kill his enemy: he has onlya right
to kill him, in particular cases; in cases of absolute necessity,

for self-defence; and it is plain this absolute necessity did not
subsist, since the victor did not actually kill him, but made him

prisoner. War is itself justiﬁable only on principles of self-pres
ervation; and therefore it gives no other right over prisoners
but merely to disable them from doing harm to us, by conﬁning
their persons : much less can it give a right to kill, torture, abuse,
plunder, or even to enslave, an enemy, when the war is over.

Sine: therefore the right of making slaves by captivity depends
on a supposed right of slaughter, that foundation failing, the con

=x:quence drawn from it must fail likewise.

But, secondly, it is
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said that slavery may begin “jurz cz'w'lz',-" when one man sells
- himself to another. This, if only meant of contracts to serve or
"424] work for another, is very |"just ; but when applied to strict
slavery, in the sense of the laws of old Rome or modern Barbary,

is also impossible. Every sale implies a price, a quidpro qua,
an equivalent given to the seller in lieu of what he transfers to
the buyer : but what equivalent can be given for life, and liberty,
both of which, in absolute slavery, are held to be in the master's
disposal? His property also, the very price he seems to receive,
devolves ijlsofado to his master, the instant he becomes his slave.
In this case therefore the buyer gives nothing, and the seller re
ceives nothing: of what validity then can a sale be, which de
stroys the very principles upon which all sales are founded ?
Lastly, we are told, that besides these two ways by which slaves
“ﬁmzt,” or are acquired, they may also be hereditary: “.rcrw'
na.rcuut11r,'” the children of acquired slaves are _]-l;?’¢’ rmtmre, by
a negative kind of birthright, slaves also. But this, being built
on the two former rights, must fall together with them. If
neither captivity, nor the sale of one's self, can by the law of na

ture and reason reduce the parent to slavery, much less can they
reduce the offspring.
Upon these principles, the law of England abhors, and will
not endure the existence of slavery within this nation ; so that
when an attempt was made to introduce it, by statute I Edw. VI.
c. 3, which ordained, that all idle vagabonds should be made
slaves, and fed upon bread and water, or small drink, and refuse
meat; should wear a ring of iron round their necks, arms, or

legs; and should be compelled, by beating, chaining, or other
wise, to perform the work assigned them, were it never so vile ;
the spirit of the nation could not brook thiscondition, even in the
most abandoned rogues ; and therefore this statute was repealei
in two years afterwards. And now it is laid down, that a slave
or negro, the instant he lands in England, becomes a freeman;

that is, the law will protect him in the enjoyment of his person,
and his property. Yet, with regard to any right which the mas
ter may have lawfully acquired to the perpetual service of john
or Thomas, this will remain exactly in

the same state as

'*425] ‘before ; for this is no more than the same state of subjec
tion for life, which every apprentice submits to for the space of
seven years, or sometimes for a longer term. Hence too it fol
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lows, that the infamous and unchristian practice of withholding
baptism from negro servants, lest they should thereby gain their
liberty, is totally without foundation, as well as without excuse.
The law of England acts upon general and extensive principles:
it gives liberty, rightly understood, that is, protection to a Jew,
a Turk, or a Heathen, as well as to those who profess the true
religion of Christ; and it will not dissolve a civil obligation be
tween master and servant, on account of the alteration of faith

in either of the parties: but the slave is entitled to the same pro
tection in England before, as after, baptism ; and, whatever ser

vice the heathen negro owed of right to his American master, by
general not by local law, the same, whatever it be, is he bound

to render when brought to England and made a Christian.1
I. The ﬁrst sort of servants, therefore, acknowledged by the
laws of England, are menial .m~z/anls; so called from being z'm‘m
ma’/zia, or domestics. The contract between them and their mas

ters arises upon the hiring. If the hiring be general, without any
particular time limited, the law construes it to be a hiring for a
year; upon a principle of natural equity, that the servant shall
serve, and the master maintain him, throughout all the revolutions.

of the respective seasons, as well when there is work to be done,
as when there is not: but the contract may be made for any
larger or smaller term .2 All single men between twelve years old'
1 But it was decided in I772, in the case of James Sommersett, that a
heathen negro, when brought to England, owed no service to an American or
any other master. (Laﬂ‘t’.r Ref. I ; 20 Slate Trials, 1.)

2 It has been held in England that under this class of “menial servants”
would be included not only mere domestics, but also a gardener, a groom,
or a huntsman; but not a governess, nor a farm laborer, nor a clerk. The

hiring in these cases is subject by custom to the condition that it may be
ended by either party, on giving a month’s notice or paying a month’s wages;
but if the servant is dismissed for misconduct, he is not entitled to a month’s

wages. But this distinction between menial and other servants does not.
prevail in this country, and this rule in regard to a month’s notice or wages
has no application. Servants of various kind: stand upon the same footing.
The term of service is to be determined by the agreement between the par
ties. If the contract is for a term longer than a year, it should be put in.
writing, or it will be invalid. (Dru//zmand v. Burrell, I3 Wend. 307.) But
even in the case of an oral contract, if the master receives services rendered,
and then refuses to go on and complete the contract, the value of the
services may be recovered from him upon an implied contract. (Ga/1/in v.

Prentice, 45 N. Y. 162.) The servant may be lawfully discharged before the
0
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and sixty, and married ones under thirty years of age, and all
single women between twelve and forty, not having any visible
livelihood, are compellable by two justices to go out to service in
husbandry or certain speciﬁc trades, for the promotion of honest
industry; and no master can put away his servant, or servant
leave his master, after being so retained, either before or at the

end of his term, without a quarter's warning ; unless upon
"426] ‘reasonable cause, to be allowed by a justice of the peace:
. but they may part by consent, or make a special bargain.‘
2 Another species of servants are called npprmtia'.v, (from 11;)
prmdre, to learn,) and are usually bound for a term of years, by
deed indented or indentures, to serve their masters, and be main

tained and instructed by them. This is usually done to persons
of trade, in order to learn their art and mystery ; and sometimes
very large sums are given with them, as a premium for such their
instruction : but it may be done to husbandmen, nay to gentlemen
and others. And children of poor persons may be apprenticed
out by the overseers, with consent of two justices, till twentyone

years of age, to such persons as are thought ﬁtting,r ; who are also
compellable to take them; and it is held that gentlemen of for
tune, and clergymen, are equally liable with others to such com
pulsion ; for which purposes our statutes have made the inden
expiration of his term for immoral conduct, wilful disobedience of orders, gross
incompetence to perform his duty, etc.; a habit of intoxication, for example,
has been held a sufficient cause. (Huntingdan v. Clnﬁ/1. 38 N. Y. 182.) In
such cases, the servant forfeits the wages for the period he has served;

and the effect is the same, if he leaves the service before the end of the
term without reasonable cause. But if he is prevented by .rz'r/l'm's.\-from com

pleting the contract, he may recover for the value of the services rendered.
(Walfe v. Hower, 20 N. Y. I97.) If the servant is discharged unjustly
and without sutﬁcient cause before the expiration of his term, he may treat
the contract as rescinded, and bring an action against the master, to recover
for the value of the services actually rendered; or he may sue to recover
damages for the breach of the contract, and in this action may recover any
amount due for services rendered, and also compensation for the damages
sustained by the further breach of the contract in wrongfully dismissing
rhim. (/llomly v. L27/eric/1, 4 Daly, 40!; Howard v.Da1y, 6| N. Y. 362.)
But it is the duty of the servant, when so discharged, to endeavor to secure

other employment of the same kind, in order to reduce the damages recover
able against his master. (/’o/k v. DaIy,4 Daly, 4n.) These are the rules
settled by the better authorities, though not wholly unquestioned.

8 These rules are no longer in force.

OF JIASTER A./‘VD SERVANT.

131

tures obligatory, even though such parish-apprentice be a minor.
Apprentices to trades may be discharged on reasonable cause,
either at the request of themselves or masters, at the quarter
sessions, or by one justice, with appeal to the sessions, who may,
by the equity of the statute, if they think it reasonable, direct
restitution of a ratable share of the money given with the appren
tice : and parish-apprentices may be discharged in the same
manner, by two justices. But if an apprentice, with whom less
than ten pounds hath been given, runs away from his master, he
is compellable to serve out his time of absence, or make
satisfaction for the same, at any time within seven years after the
expiration of his original contract.‘
Y, 3. A third species of servants are labarerr, who are only hired
by the day or the week, and do not live iutm menia, as
l"part of the family ; concerning whom the statutes before [*427

cited have made many very good regulations : I. Directing that
all persons who have no visible effects may be compelled to
work. 2. Deﬁning how long they must continue at work in
summer and in winter. 3. Punishing such as leave or desert
4These rules in regard to apprenticeship have been, to a considerable
extent, altered by various English statutes. In a number of the American
States, there are special statutes providing for the binding out of minor chil
dren as apprentices. A brief summary of the regulations in New York
will show the general nature of such provisions. It is there provided that
the apprenticeship shall be created by written indenture, executed under
seal by the employer of the apprentice, and also by the minor’s parent or
guardian and by the minor himself. The indenture must provide that the
apprentice will not leave his employer during the term of apprenticeship;
that the employer will furnish suitable board, lodging, and mediI..‘al attend
ance for the apprentice, will carefully teach him his trade, and at the end

of the term, will give a certiﬁcate, stating the full service of the apprentice
ship. The term of apprenticeship may be for from three to ﬁve years ; (in
most States having such laws, it may continue during minority.) 1f the
apprentice leaves the service without cause and refuses to return, or if he

wilfufly refuses to serve, the indentures may be cancelled, and he may also
be punished by the imposition of certain penalties, such as imprisonment
in a house of correction, forfeiture of claims for compensation, &c. If the
employer refuses to fulfil his agreement, the apprentice or his parent or

guardian may sue him for damages for the breach of contract.

(Laws of

I871, ch. 934.) There are also special provisions for the binding out of
pauper children, orphans, etc. It is a general rule that the contract of ap
‘ renticeship is not assignable by the employer, so as to bind the apprentice
to serve the assignee. It creates a personal trust between the parties.
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their work‘. 4. Empowering the justices at sessions, or the
sheriff of the county, to settle their wages; and, 5. Inﬂieting
penalties on such as either give, or exact, more wages than are
so settled.‘
4. There is yet a fourth species of servants, if they may be
so called, being rather in a superior, a ministerial, capacity;
such as slcwardr, factors, and bailzﬁ'.r.- whom, however, the law

considers as servants pm trnzjwre, with regard to such of their
acts as affect their master's or employer's property. Vi/hich
leads me to consider—
II. The manner in which this relation of service affects
either the master or servant. And, ﬁrst, by hiring and service
for a year, or apprenticeship under indentures, a person gains at
settlement in that parish wherein he last served forty days. In
the next place persons serving seven years as apprentices to any
trade, have an exclusive right to exercise that trade in any part
of England. This law, with regard to the exclusive part of it,
has by turns been looked upon as a hard law, or as a beneﬁcial
one, according to the prevailing humor of the times; which
has occasioned a great variety of resolutions in the court of
law concerning it ; and attempts have been frequently made for
its repeal, though hitherto without success.‘

At common law

every man might use what trade he pleased; but this statute
restrains that liberty to such as have served as apprentices : the -'
adversaries to which provision say, that all restrictions, which

tend to introduce monopolies, are pernicious to trade: the advo

cates for it allege, that unskilfulness in trade is equally detri—
mental to the public as monopolies. This reason indeed only
‘"1281 extends to such trades, * in the exercise whereof skill is.
required. But another of their arguments goes much farther;
viz. that apprenticeships are useful to the commonwealth, by
employing of youth, and learning them to be early industrious ;
but that no one would be induced to undergo a seven years’
servitude, if others, though equally skilful, were allowed the
same advantages without having undergone the same discipline:
and in this there seems to be much reason. However, the reso
6 Special statutes of this kind in regard to laborers, are seldom if ever
met with in the United States
‘The restrictions thus imposed on trade were repealed by statutes 54
Geo. lll., ch. 96, 5 & 6 W ll. lV., ch. 76.
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lutions of the courts have in general rather conﬁned than ex
tended the restriction. No trades are held to be within the
statute but such as were in being at the making of it: for trad
ing in a country village, apprenticeships are not requisite: and
following the trade seven years without any effectual prosecu
tion, either as a master or a servant, is suﬁicient without an

actual apprenticeship.
A master may by law correct his apprentice for negligence
or other misbehavior, so it be done with moderation : though, :' f
the master or master's wi-fe beats any other servant of full age,

it is good cause of departure.

But if any servant, workman, or

laborer, assaults his master or dame, he shall suffer one year's

imprisonment, and other open corporal punishment, not extend
ing to life or limb.7
By service all servants and laborers, except apprentices,
become entitled to wages; according to their agreement, if
menial servants; or according to the appointment of the sheriff
or sessions, if laborers ‘or servants in husbandry: for the stat
utes for regulation of wages extend to such servants only; it
being impossible for any magistrate to be a judge of the
employment of menial servants, or of course to assess their
wages.8
7 This statute is now repealed.
BUnder this second division of the subject, treating of t-he “manner in
which the relation of service affects either the master or servant," there are
important rules in regard to the liability of the master to the servant, of
which Blackstone does not treat.
\Ve shall consider, I. T/re ma:l:r’.r
11'a{u'/fly for injuriu: /0 I/re serwznt caused by rI'¢fc:/1'1/2 marldnery, tools,

M‘.

II. Hz} /ia/1171'/yfar z’/1_/'ur1':.r 70/lit‘/I t/ze .rcr~z/an! rereh/e.r from I/re act:

0/fvf/ow-serva/tLr.*
I. The master is under a legal obligation to use reasonable, ordinary
care to furnish to the servant safe and suitable machinery, implements, ap
pliances, materials, etc., for the performance of his work. He is not deemed

to be an insurer of the servant’s safety and freedom from harm in such
cases, but must use such care and precaution as a man of reasonable pru
'dence and forethought would exhibit.
If he is guilty of negligence in not
using this required degree of care, and the servant, not knowing of the de
fect in the naterials or appliances furnished, is injured while using them,
the master may be sued in a civil action and damages recovered for the in
juries sustained. Thus, a railroad company, which continued to use a de
fective and dangerous locomotive after not-ice of its dangerous condition,
was held liable to the ﬁreman who was employed upon such locomotive, but

did not know of its defects, for injuries occasioned by its bursting. (Ks/zgan
" The common-law rules stated in this note have been much changed in Eng
land by a late statute. (43 & 44 Vict. c. 42)
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III. Let us, lastly, see how strangers may be affected by this

‘429] relation of master and servant: or how a master may '
behave towards others on behalf of his servant ; and what a servant

may-do on behalf of his master.
v. Werlern Ir’. Co., 8 N. Y. 175; see Laning v. A’. V. Cent. R. Co., 49 N. Y
521 ; /llellarr v. 5/2010, 1 Best & Smith, 437.)
So, if the master employs
the servant to do work involving peculiar danger or extraordinary risks,
and the servant cannot be presumed to understand the nature of these risks,
the master must inform him upon this point, or will be chargeable with neg
ligence; as if, e. 51., he furnishes the servant with a newly-invented and
‘dangerous blasting-powder, which the servant has never before used.
(Spa./man v. F1»-/zer Iron Cm, 56 Barb. 15!.) But if the master use proper
care in providing materials, the servant is presumed to take upon himself the
ordinary risk: incident to the business and the use of such materials ; and
if he is injured by reason of any unknown defect, or unforeseen casualty, or
because he lacks suﬂicient skill to use the tools, machinery, etc., furnished,
he has no right to recover from the master for his injuries. And if in
any case the servant knows of dangerous defects in the articles fur
nished, and continues in the employment without objection, and
sustains injury by reason of such defects, he is guilty of contribu
tory negligence, and the master is not liable. This will be true whether
the master is aware or ignorant of such defects.
(Haydn: v. /llfg. Co., 29
Conn. 548.)
If, however, the servant in such a case, is induced to remain

by the master’s promise to amend the defect, he can recover for an injury
caused thereby within such a time as it would be reasonable and prud:nt to
remain in the employment wlnle waiting for such repairs. (lluug/z v. kuilzuay
C0,, [00 U. S. 213.) The serram may also recover for injuries caused by the
master’s personal neglect in other ways.

(Robert: v. S/nil/I, 2 ll. & N. 213.)

II. The master must likewise use reasonable are in procuring compo
tent and skilful fellow-servants.
If he does not, and one servant, without
negligence on his part, is injured by reason of another‘s incompetence, the
master will be liable.
The same is true if an unﬁt servant is retained after
knowledge of his incapacity, unless the servant injured knew of the other‘s
incompetence and remained in the service without objection. (Laning v. A’.
Y. Cam’. R. Co., 49 N. Y. 521). But if the master use proper care in this
respect, the servant is deemed to assume the risk of injury from the acts of
co-servants in the same common employment, and cannot recover against the
master for such injuries. But this doctrine is subject to these qualiﬁcations :
(u) T/It :er11ant.r mm‘! be under the some mm‘/er. If a servant of one railroad
company be engaged in laboring upon a line of track together with the ser
vants of another company and is injured by the negligence of one of them, he
can recover against the employer of the one doing the injury. (Smith v.
IV. Y.ﬁ~' Har/e11: R. 01., 19 N. Y. 127.)
(d) The servants must ée in the 301110 common einployzneul. The em
Dloyment is considered “ common" when, although the immediate object
on which one servant is employed is very dissimilar from that on which

the other is employed, yet the risk of injury from the negligence of the one
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And, ﬁrst, the master may 1nai/1t'rzz'/1, that is, abet and assist

his servant in any action at law against a stranger: whereas, in
general, it is an offence against public justice to encourage suits
and animosities by helping to bear the expense of them, and is
called in law maintenance. A master also may bring an action
against any man for beating or maiming his servant; but in
such case he must assign, as a special reason for so doing, his
own damage by the loss of his service, and this loss must be
proved upon the trial. A master likewise may justify an assault
in defence of his servant, and a servant in defence of his master:
the master, because he has an interest in his servant, not to be
deprived of his service; the servant, because it is part of his

duty, for which he receives his wages, to stand by and defend
his master. Also if any person do hire or retain my servant,
being in my service, for which the servant departeth from me
and goeth to serve the other, I may have an action for damages
against both the new master and the servant, or either of them :'
but if the new master did not know that he is my servant, no
action lies; unless he afterwards refuses to restore him upon
is so much a natural and necessary consequence of the employment which
the other accepts, that it must be included in the risks which are to be in
cluded in his wages. Thus, a carpenter hired by a railroad company to do
work near the railway line is a fellow-servant, for the time being, of em
ployees working upon the track. (dlargan v. Vale of Neal/L R. Co., L. R.
I Q. B. I49; /l[rAnr1'rcw: v. Burns, 39 N. J. L. I17.)
(t) The srmants may be of d:ﬁiwnl _g1'ur1r:,' thus a foreman is the fel~
low-servant of one acting under his directions.
(Felt/mm v. England, L.
R., 2 Q. B. 33.) But in New York, Massachusetts and some other States, a
general agent who is entrusted with the performance of duties obligatory
upon the master, as, a. g., to furnish suitable materials, and to secure com
petent fellow-servants, is not regarded, so far as the performance of these
duties is concerned, as the fellow-servant of other employees; and if they
sustain injury by his negligence in performing these duties, the master is
liable. To this extent he stands in the place of the master.
(Hnfmzgle v.
AC Y. Central R. Co., 55 N. Y. 608; Ford v. Fi/c/zburg, R. Ca. no Mass.
240; Carcoran v. 110/brook, 59 N. Y. 517.)
9See also L11//zley v. G)/e, 2 E. & B. 216; Crzug/:z_y v. Smit/'1, 47 N. Y.
244; M/00l'l7.U(l)'d v. War/:burn, 3 Denio, 369. In like manner a master
may maintain an action against a third person who seduces his female ser
vant, on the ground of loss of service. A father, or one standing in
.'oc0 parerllir, may sue for the seduction of his minor daughter, on the
ground that she is his servant; so of an adult daughter, if she actually
lives with him, rendering acts of service. (Bart/ay v. /Fir/lIrm'yeI', 4 N. Y. 43.‘.
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information and demand. The reason and foundation upon
which all this doctrine is built, seem to be the property that
every man has in the service of his domestics ; acquired by the
contract of hiring, and purchased by giving them wages.
As for those things which a servant may do on behalf of his
master, they seem all to proceed upon this principle, that the
master is answerable for the act of his servant, if done by his
command, either expressly given, or implied: uam qui facit fr!
“‘430]alium,faa'tper se.

Therefore, if the ‘servant commit a

trespass by the command or encouragement of his master, the
master shall be guilty of it: though the servant is not thereby
excused, for he is only to obey his master in matters that are
honest and lawful. If an inn keeper's servants rob his guests,
the master is bound to restitution : for as there is a conﬁdence
reposed in him, that he will take care to provide honest
servants, his negligence is a kind of implied consent to the rob
bery; nam, qui/10/1 fro/zibet, cum pro/u'&crc fossil, jubct. S0
likewise if the drawer at a tavern sells a man bad wine, whereby

his health is injured, he may bring an action against the master:
for although the master did not expressly order the servant to
sellit to that person in particular, yet his permitting him to draw
and sell it at all is impliedly a general command.
In the same manner, whatever a servant is permitted to do
in the usual course of his business, is equivalent to a general
command. If I pay money to a banker's servant, the banker is
answerable for it; if I pay it to a clergyman’s or a physician's
servant, whose usual business it is not to receive money for his
master, and he embezzles it,I must pay it over again. If a
steward lets a lease of a farm, without the owner's knowledge,
the owner must stand to the bargain; for t-his is the stewards
business. A wife, a friend, a relation, that used to transact busi

ness for a man, are quoad/we his servants ; and the principal must
answer for their conduct: for the law implies, that they act

under a general command; and without such a doctrine as this
no mutual intercourse between man and ma n could subsist with
any tolerable convenience. If I usually deal with a tradesman
by myself, or constantly pay him ready money, I am not answer
able for what my servant takes up upon trust; for here is no
implied order to the tradesman to trust my servant; but ifI
usually send him upon trust, or sometimes on trust and some
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times with ready money, I am answerable for all he takes up;
for the tradesman cannot possibly distinguish when he comes by
my order, and when upon his own authority.10
" If a servant, lastly, by his negligence does any damage U431
to a stranger, ~the master shall answer for his neglect: if z
smith’s servantf lamesa horse whilehe is shoeing him, an action
lies against the master, and not against the servant. But in
these cases the damage must be done, while he is actually
employed in the master's service; otherwise the servant shall
answer for his own misbehavior.11 Upon this principle, by the
1° It is a general rule of law that a principal is bound by all the contra”:
of his agent, within the scope of the authority which he gives the agent, or
appears to the world to give him. Such authority, therefore, is either express
or imgﬁlied.
It is exprem when actually and intentionally conferred upon
the agent by some positive act; z'mj>lz'cd, when the authority is presumed
from the acts or conduct of the principal, or from the nature of the position
which the agent ﬁlls, or the acts which he is permitted to do without objec
tion from the principal. Instances of implied authority are such as these:
the power of a partner to bind the ﬁrm in ordinary business transactions;
of auctioneers, brokers, etc., to do what the customs of the business author
ize, in acting for their principals ; so wives, servants, friends, etc., who have
been commonly employed, or permitted to do a certain class of acts as agents,
have an implied power to continue doing them. There is a distinction between
a general and a special agent. A general agent is one who is employed to
transact all business of a particular kind, or to perform all things incident to
a particular line of employment. A special agent is one who is employed to
render a particular, special service, to act in a single instance. The author
ity of a general agent to perform all things usual in the line of business in
which he is employed, cannot be limited by any private instructio'ns, not
known to the party dealing with him; and the principal, in such a case, will
be bound by the agent's acts. But in the case of a special agent, the per
son dealing with him must ascertain the extent of the authority given, and
cannot hold the principal responsible if the agent transcends his authority.
The principal, however, may ratify an unauthorized act of his agent, and
thus make himself responsible.
11It is a general principle that a master is responsible for the wrongful
acts or torts which his servant commits within the scope of his authority,
whereby injury is caused to third persons.
By the word “ tar!” is
meant any wrong, irrespective of contract, in violation of personal private

rights, for which the law gives a right to bring a civil action for damages ;
as, e. _g., assaull and battery, libel. slander, nuisance, trespass, fraud, negli

gence, etc. The extent of the servant’s authority with reference to the
waster’s liability, is not to be determined precisely by the instructions which
he reeeives;for the master may be responsible, although the servant ex
ceeds or disregards his instructions. (Cm-grow v. Ogden, 49 N. Y. 255.
1A servant is responsible to third persons for his own positive wrongs or

trespasses.

(Harriman v. Slawe, 57 Mo. 93.)
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common law, if a servant kept his master's ﬁre negligently, so
that his neighbor's house was burned down thereby, an action
lay against the master; because this negligence happened in his
Whatever acts may be reasonably considered as incident'to, or sanctioned
by, the occupation in which the servant is employed, and are done by him
with a view to the performance of his master's business, are to be deemed
as within “the scope of his employment.” To this extent, therefore, the
servant will usually have a discretionary power; and although he exercises
this discretion erroneously and injuriously,still if his purpose was the prose
cution of his master’s business, the master will be responsible. It was at
one time maintained that a master was never liable for the wilful acts of
his servants; but it is now held that wilful acts may be within the scope of
the servant’s authority, according to the principles just adverted to, so that
the master may be held accountable. Thus, where an omnibus-driver had
received orders from his employer not to race with, or obstruct the omni
buses of another line, but he did so with a view to injure the other line, it
was held that although he acted wantonly and maliciously, yet as he had his
employer’s interest in view, and was engaged in the performance of his
master’s work, the employer was liable. (L1'/n/ms v. Lourion Omnibus Co.,
I H. & C. 526; Howe v. New/narr/1, 12 Allen, 49.) But if the servant quits
sight of the object for which he is employed, and without having in view
the performance of his master’s work or his master’s beneﬁt, does an act

which his own malice or wilfulness suggests, he acts without the scope of
his authority, and, though himself liable, does not bind the master. (Frazer
v. Freeman, 43 N. Y. 566.) So, if he is entrusted with means or facilities to
perform his duty or service, but uses them for purposes of his own without
regard to his master’s work, the master is not liable; as if a servant is

directed to use a horse and carriage in the delivery of certain articles, but
drives in a wrong direction for his own pleasure. (Slurry v. /lslzlon, L. R.
4 Q. B. 476.) The important test, therefore, in determining whether the
master is l-iable, is not whether the act of the servant is wilful or not wilful,
but whether the act is within the scope of the servant’s employment, ac
cording to the sense of the phrase just indicated. But there are certain

classes of cases, in which the application of this test is not of essen
tial importance, but in which the master is nevertheless held responsi

ble for injuries occasioned by the wrongful acts of his servants.

These

are cases where he is under an absolute, imperative duty to do a certam
act, or to refrain from doing a certain act.

In such instances, it can be

no defence that the performance of the duty was prevented by the wrong
ful acts of servants, though they acted entirely without regard to their duty.
Such cases are the following :—
' (11) Where the master has made a contract to dc a certain thing, and
his servants by their wrongful acts have prevented its fulﬁlment, though
such acts be wilful and malicious. (I/Veal v. Panama R. Co., 17 N. Y.
362; B/ackrlock v. N. Y. 6* Erie R. Co., 20 N. Y. 48.)
(6) Where the master is a common carrier of passengers, and therefore
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service: otherwise, if the servant, going along the street with ‘.1
torch, by negligence sets ﬁre to a house ; for there he is not in
his master's immediate service; and must: himself answer the
under the usual obligation of such carriers to use all such reasonable precau
tions as human judgment and foresight are capable of, to make his passen
gers’ journey safe and comfortable. It is the carrier’s duty to treat his pas
senger respectfully, and to protect him against the violence and insults, not
only of strangers and co-passengers, but particularly of his own servants. lf,
therefore, the passenger is assaulted and insulted through the wilful miscon
duct of an employee, the master is responsible. This duty may be regarded,
in one aspect, as flowing from an implied contract; so that the master would
be liable on the same ground as in case (a) above. (Goddard v. Grand
Trunk R. Co., 57 Me. 202 ; Bryan! v. Ric/1, 106 Mass. 180 ; s. P. ()0 N. Y. 588.)

(C) Where the servant, by his wrongful act, creates a nuisance upon the
master’s premises, or does an act in the use or improvement of such prem
lses, which causes a trespass to adjacent property; as, where servants are
engaged in blasting upon their master’s land, and stones and earth are
thrown upon the adjacent premises. (Hay v. C0/mes Ca, 2 N. Y. 159.)
((1.) \Vhere the master is a common carrier of goods or an innkeeper,

and therefore absolutely responsible at common law for the safety of the
goods entrusted to him, except from injuries occasioned by the act of God
or the public Cl'l€I1‘.}', and his servants occasion the loss or destruction of the
goods, or injury to them. He may then be sued for the loss sustained, al
though the servants did the wrongful act wilfully.
It is important to distinguish between a servant and a contractor. The
tenn “ contractor” is used to designate a person who is not, like a servant,
under the constant and immediate direction and control of his employer in
the prosecution of the work which he is engaged to do, but who undertakes
to accomplish a particular end or result, but himself controls the work during

its progress; as, where one contracts to build a house, to dig a canal, etc. A
contractor is usually a person engaged in an independent employment. lt is
a general rule that an employer is not responsible for the negligence or
wrongful act of a contractor whom he employs, or of the contractor’s ser
vants or agents, but that the contractor is himself the party liable in such
cases. (./llillzjgan v. lVedgz, 12 A. & E. 737; C/1icag0 v. l\’0Mz'rl:, 2 Black,
418.) So a contractor is not responsible for the acts of a sub-contractor
whom he employs. But these rules are subject to the following qualiﬁca
tions:—\
(a) The employer is liable when he personally interferes with the con
tractors workmen, who obey his directions.
Ilrﬂernan v. Benkard, I Rob. 432.)

(b’urgz‘.r.r v. Gray, I C. B. 578;

(b) The employer is liable where the act which the contractor is employed to
do is itself unlawful ; as where a contractor was employed to make an excava
tion in a public street, which the employer had no lawful authority to make,
and a public nuisance was thus created. (Elli: v. S/wjield Ga: Ca., 2 E. & B.
767; lVaIer Co. v. Ware, 16 Wall. 566: see 61 N. Y. 178.)

(c) The employer is liable where he is under an absolute legal duty to do
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damage personally. But now the common law is, in the formet
case, altered by statute 6 Ann. c. 3, which ordains that no action

shall be maintained against any, in whose house or chamber any
fire shall accidentally begin: for their own loss is suﬁicient pun;
ishment for their own or their servant's carelessness. But if
such ﬁre happens through negligence of any servant, whose loss
is commonly very little, such servant shall forfeit I001. to be
distributed among the sufferers: and, in default of payment,

shall be committed to some workhouse, and there kept to hard
labor for eighteen months."

A master is, lastly, chargeable if

any of his family layeth or casteth any thing out of his house
into the street or common highway, to the damage of any individ
ual, or the common nuisance of his majesty's liege people: for
the master hath the superintendence and charge of all his house
hold. And this also agrees with the civil law; which holds that
the paterfalni/iax, in this and similar cases, “ ob altcrius cuéﬂam
tenetur, sizre .rcrw', sir/e libcri.

"432] ‘We may observe, that in all the cases here put, the master
may be frequentlyaloser by the trust reposed in his servant, but
never can be a gainer ; he may frequently be answerable for his
servant's misbehavior, but never can shelter himself from punish
ment by laying the blame on his agent.
The reason of this is
still uniform and the same ; that the wrong done by the servant
is looked upon in law as the wrong of the master himself ; and it
is a standing maxim, that no man shall be allowed to make any

advantage of his own wrong.
a. certain act, and intrusts its performance to a contractor who neglects or
fails to accomplish it as directed; as, where a city is bound to keep the streets
in a safe condition and commits to a contractor the work of ﬁlling an exca
vation in the highway, and he fails to do so, so that a person suffers injury.
{Storm v. Ulica, 17 N. Y. I04: Hole v. Sillingbourne R. Co., 6 H. 8: N. 488.)
1‘lit has been decided that the word “accidentally,” in the statute of
Anne, does not apply to ﬁres caused by negligence, but only to cases where
the ﬁre originated without assignable or discoverable cause, or is attributa
ble to the act of God: a master, therefore, would still be liable for a ﬁre
caused by his servant’s negligence, and the common-law rule is not, as Black
stone states, altered in this respect by the statute. (Fi//ilcr v. 1’/ulzﬁpard,
U Q. B. 347.) In some of the United States, this statute has been retin
acted. In New York it is held to be a part of the common law. (Lansing
v. Stone, 37 Barb. 15.) Thus a railroad company has been held liable for a
fire which was occasioned negligently upon its own premises, and spread to
adjoining premises, destroying valuable property. (Webb v. Rome Era, R. Co,
49 N. Y. 420: see also Ryan v. N. V. Cent. R. 02., 35 N. Y. 210.)
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CHAPTER V.
[m.. COMM.—-BOOK r. en. xv.]
Of ffurband and l'V1_'/2.

THE second private relation of persons is that of marriage,
which includes the reciprocal rights and duties of husband and
wife ; or, as most of our elder law books call them, of baron and

fame. In the consideration of which I shall in the ﬁrst place
inquire, how marriages may be contracted or made ; shall next
point out the manner in which they may be dissolved; and shall,
lastly, take a view of the legal effects and conseonences of
marriage.
I. Our law considers marriage in no other light than as a civil
contract.1 The /1011'/zess of the matrimonial state is left entirely
to the ecclesiastical law: the temporal courts not having jurisdic
tion to consider unlawful marriage as a sin, but merely as a civil
1 “ Marriage is a contract :ui_gmer1':, and differing in some respects from
all other contracts; so that the rules of law which are applicable in expound
ing and enforcing other contracts, may not apply to this. The contract of
marriage is the most important of all human transactions. It is the very
basis of the whole fabric of civilized society. The foundation of marriage,
like that of all other contracts, rests on the consent of parties; but it differs
from other contracts in this, that the rights, obligations, or duties arising
from it are not left entirely to be regulated by the agreements of parties, but
are, to a certain extent, matters of municipal regulation, over which the par

ties have no control by any declaration of their will : it confers the .r/atu: of
legitimacy on children born in wedlock, with all the consequential rights,
duties, and privileges thence arising; it gives rise to the relations of con
sanguinity and atiinity; in short, it pervades the whole system of civil soci
ety. Unlike other contracts, it cannot, in general, amongst civilized nations,

be dissolved by mutual consent; and it subsists in full force, even though
one of the parties should be forever rendered incapable, as in the case of
incurable insanity, or the like, from performing his part of the mutual con
tract. No wonder that the rights, duties, and obligations arising from so
important a contract should not be left to the discretion or caprice of the con
tracting parties, but should be regulated, in many important particulars, by

the laws of every civilized country.” (Per Lord Robertson, in Dunlze v
Le:/(If, 3 Eng. Ec. 360, 495, 502 ; see Ramlall v. Kn-igrr, 23 Wall. I47.)
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The punishment, therefore, or annulling, of

incestuous or other unscriptural marriages, is the province of the
spiritual courts ; which act pro salute am'mrz.' And, taking it in
this civil light, the law treats it as it does all other contracts :
allowing it to be good and valid in all cases, where the parties at
the time of making it were, in the ﬁrst place wz'!lz'ng to contract ;
secondly, able to contract ; and, lastly, actually did contract, in

the proper forms and solemnities required by law.‘
434*] *First, they must be wi/Ii/zg to contract. “ Consensus,
mm com-z1bz'tu.\-.facit nu;>tia.r," is the maxim of the civil lawin this
case ; and it is adopted by the common lawyers, who indeed have
borrowed, especially in ancient times, almost all their notions of
the legitimacy of marriage from the canon and civil laws.‘
“Jurisdiction in matrimonial causes was taken from the ecclesiastical
courts by the statute 20 & 2t Vict., ch. 85 ([857), and vested in a special
court, established by this act, known as the “ Court for Divorce and Matri
monial Causes." By the act 36 8: 37 Vict., ch. 66[l873], it was provided
that this court, together with the Court of Probate and the Court of Admir
alty, should form the Probate, Divorce, and Admiralty division of the High
Court of Justice, which this act established. In the United States, where
there have never been any ecclesiastical courts, jurisdiction to annul mar
riages or grant divorces, etc., is usually vested in courts of equity, or courts
having equitable powers.
3 Mutual promises to marry also constitute a contract, for a breach of
which either of the parties thereto may sue the other and recover damages.
No particular form of words is necessary to constitute such a contract: it is

sufficient that the acts and language of the parties were such as clearly to
indicate that they intended a mutual engagement, and understood it to exist,
though no express request to marry was ever made by one of the other.
(Human v. Earle, 53 N. Y. 267.) It has been held that an action for breach
of promise of marriage will lie at once, upon a positive refusal to perform
the contract at any time, though the time speciﬁed for the performance has
not arrived. (l>‘urlz's v. T/1am;$.wn, 42 N. Y. 246.) In such actions evidence
may be given in defence that the promise was procured by fraud, or that the
plaintiff is of immoral or unchaste character, and that this was not known to
' the defendant at the time of the engagement. (70/mson v. Caukins, I
Johns. Cases, 116; I/I/z'llard v. Stone, 7 Cowen, 22.)
4 A marriage ceremony, though actually and legally performed, when it was
in jest and not intended to be a contract of marriage, and it was so under

stood at the time by both parties, and is so considered and treated by them,
is not a contract of marriage. Intention is necessary, as in every other con
tract. (.-’![cClurg v. Terry, 21 N.J Equity, 225.) So marriages procured by
force, duress, or fraud, are invalid

the essence of the contract.

But the fraud must be such as goes to

If the deception be merely in regard to the
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Secondly, they must be able to contract. In general, all
persons are able to contract themselves in marriage, unless they
labor under some particular disabilities and incapacities. \Vhat
those are, it will be here our business to inquire.
Now these disabilities are of two sorts ; ﬁrst, such as are

canonical, and therefore sufficient by the ecclesiastical laws to
void the marriage in the spiritual court; but these in our
law only make the marriage voidable, and not zfso faolo void,
until sentence of nullity be obtained. Of this nature are pre
contract ; consanguinity, or relation by blood ; and affinity, or

relation by marriage; and some particular corporeal inﬁrrnities.
And these canonical disabilities are either grounded upon the
express words of the divine law, or are consequences plainly
deducible from thence : it therefore being sinful in the persons
who labor under them, to attempt to contract matrimony together,
they are properly the object of the ecclesiastical magistrate‘s
coercion ; in order to separate the offe aders, and inflict penance

for the offence, p/-0 salute animarmn.
But such marriages not
being void ab z’/zitio, but voidable only by sentence of separation,
they are esteemed valid to all civil purposes, unless such separa
tion is actually made during the life of the parties.6 For, after
social station, wealth, good health or disposition of one of the parties, it will
not usually be sufficient to annul the contract. But if a woman be with child
by another man at the time of her marriage, and conceals it from her betrothed

husband, the marriage may be declared a nullity for this fraud. (Balrer v.
Baker, I 3 Cal. 87; /('2)/110/4/5‘ v. Reynolds, 3 Allen, 605; Sloan v. Kane, to
How. Pr. 66.)
5 By statute 5 & 6 William IV., ch. 54 [X835-36,] marriages between per
sons within the prohihited degrees are declared absolutely null and void.

What these degrees are, is not stated by the statute; that must be deter
mined by the rules of the ‘canon law and early statutes. Relationship both
by consanguinity and by affinity, is still comprehended within the prohibition;
and marriage cannot, therefore, be contracted with a deceased wife’s sister.
(Brook v. Brook, 9 H. L. C. 193; Queen v. C/mdwick, [I Q. B. 173, 205.)
In the United States, marriages between persons related by consanguinity

are prohibited, but not usually between persons related by aﬂinity.

This

matter is regulated by the statutes of the several States upon the subject.
Thus, in New York marriages between persons lineally related to each other
in a direct line of ascent and descent, and between brothers and sisters, are

declared incestuous and void. (2 R. S. 139.)

In anumber of the States, the

prohibition is more wide-reaching in its scope, and forbids marriages with
ancles, aunts, nephews, nieces, stepchildren, etc. Incest is also, as a gen
eral rule, declared to be a crime.
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the death of either of them, the courts of common law will not

suffer the spiritual courts to declare such marriages to have been
void ; because such declaration cannot now tend to the reforma

tion of the parties. And therefore when a man had married his
ﬁrst wife‘s sister, and after her death the bishop's court was
'435] ‘proceeding to annul the marriage and bastardize the issue,

the court of king's bench grélnted a prohibition quoad /zoc ,- but
permitted them to proceed to punish the husband for incest.
These canonical disabilities being entirely the province of the
ecclesiastical courts, our books are perfectly silent concerning
them.

But there are a few statutes, which serve as directories

to those courts, of which it will be proper to take notice. By
statute 32 Hen. VIII. c. 38, it is declared, that all persons may
lawfully marry, but such as are prohibited by God’s law; and
that all marriages contracted by lawful persons in the face of the
church, and consummated with bodily knowledge, and fruit
of children, shall be indissoluble. And, because in the times of

popery, a great variety of degrees of kindred were made impedi
ments to marriage, which impediments might however be bought
off for money, it is declared, by the same statute, that nothing,

God’s law except, shall impeach any marriage, but within the
Levitical degrees ; the farthest of which is that between uncle
and niece.
By the same statute all impediments arising from
precontracts to other persons, were abolished and declared of

none effect, unless they had been consummated with bodily
knowledge: in which case t-he canon law holds such contract to
be a marriage de facto. But this branch of the statute was
repealed by statute 2 and 3 Edw. VI. c. 23. How far the act of
26 Geo. II. c. 33, which prohibits all suits in ecclesiastical courts
to compel a marriage, in consequence of any contract, may
collaterally extend to revive this clause of Henry VIII.’s statute,
and abolish the impediment of precontract, I leave to be con
sidered by the canonists.°
6 Disability by pre-contract is now declared to be abolished.
In regard to the “ corporeal inﬁrmities ” or disabilities for which a marriage
may be annulled. the following cases may be consulted: (G. v. G., L. R. 2
P. & D. 287; A. v. B., L. R. I P. & D. 559; U. v. 5%, Id. 460; T. v. M'.,
Id. 3t ; T. v. D., Id. 127.) In New York it is provided by statute that when
either of the parties to a marriage shall be incapable, from physical causes,

from entering into the marriage state, the marriage may be annulled by the
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The other sort of disabilities are those which are created. or
at least enforced, by the municipal laws. And, though some of
them may be grounded on natural law. yet they are regarded by
the laws of the land, not so much in the light of any moral
offence, as on account of the civil inconveniences they drew after
them. These civil disabilities make the contract void ab z'uz'tz'o.
and not merely voidable ; not that they ‘dissolve a con- ["136
tract already formed, but they render the parties incapable of
forming any contract at all: they do not put asunder those who
are joined together, but they previously hinder the junction.
And, if any persons under these legal incapacities come together,
it is a meretricious, and not a matrimonial union.’

I. The ﬁrst of these legal disabilities is a prior marriage, or
having another husband or wife living; in which case, besides
the penalties consequent upon it as a felony, the second marriage

is to all intents and purposes void: polygamy being condemned
both by the law of the New Testament, and the policy of all
prudent states, especially in these northern climates.

And

Justinian, even in the climate of modern Turkey, is express, that
“ duas urarcs eadem [rm/;ore /rabere non Iicct." B
proper court. (2 R. S. I39.) Similar provisions exist in other States. The
marriage is, therefore, not void but voidable.

7 The former distinctions between 2/0121 and 7/oidable marriages are now so
far changed in England that of these various disabilities enumerated by
Blackstone, both canonical and civil, all but two (viz., want of age and corporeal disability) render the marriage void ab inz'lin, while these two render
it voidable. But it has long been customary, in cases of insanity, and of force
or fraud, to institute a judicial investigation to have the marriage declared
null and void. If a marriage is voidable, it will remain valid until annulled
by a competent court; but not, if void.
In the United States, these distinctions are still further changed and modined by the various statutes upon the subject. Thus, in New York, these
causes render a marriage -1/via‘: relationship within the prohibited degrees,

and (with certain exceptions) polygamy ; while these render it 'z'oz'dab1e
only: want of age, insanity or idiocy, physical disability, the use of force or
fraud in obtaining consent, and certain excepted cases of polygamy.
2 R. S. 139.) (See next note.)

8 This subject is generally governed by statute in the United States.

(See

In

new York polygamous marriages are declared void, unless one of the parties
to a marriage has been absent for ﬁve successive years without being known.
to the other to be living, and such other party has married again in ignor
ance of this fact (2 R. S. 131;). Then this second marriage is voidable. lm
other States there are statutes of a similar ~haracter, thogh in some, as-'

to
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2. The next legal disability is want of age.

This is sufficient

to avoid all other contracts, on account of the imbecility of
iudgment in the parties contracting ; a fortiori therefore it ought
LO avoid this, the most important contract of any. Therefore if
a ooy under fourteen, or a girl under twelve years of age, marries,

this marriage is only inchoate and imperfect ; and, when either

of them comes to the age of consent aforesaid, they may dis
agree and declare the marriage void, without any divorce or
sentence in the spiritual court.‘ This is founded on the civil
law. But the canon law pays a greater regard to the constitu
non, than the age, of the parties; for if they are /mbi/cs ad matri

"ro/zizmz, it is a good marriage, whatever their age may be. And
m otk law it is so far a marriage, that, if at the age of consent

they agree to continue together, they need not be married again.
If the husband be of years of discretion and the wife under twelve,
when she comes to years of discretion, he may disagree as well
as she may: for in contracts the obligation must be mutual;
both must be bound, or neither: and so it is vice vrr.m, when the
wife is of years of discretion, and the husband under. 1°

"'437] "3. Another incapacity arises from want of consent of
parents or guardians. By the common law, if the parties them
selves were of the age of consent, there wanted no other concur
rence to make the marriage valid: and this was agreeable to the
canon law. But, by several statutes, penalties of 1001. are laid
on every clergyman who marries a couple either without publica
tion of banns, which may give notice to parents or guardians, or
-without a license, to obtain which the consent of parents or
guardians must be sworn to. And by the statute 4 and 5 Ph.
and M. c. 8, whosoever marries any woman child under the age
-of sixteen years, without consent of parents or guardians, shall
.in England, all bigamous marriages are made void.

Bigamy is also usually

a crime punishable by indictment, except in such cases of absence of one
of the parties.
" In some States, the age of consent has been changed by statute, and
the parties required to be older than at common-law. But this is not gener
ahy the case.
1" But these rules only apply in case of an actual marriage contract, and
not in reference to a contract to marry iufutura. The parties must be 2|

years of age to render such a contract valid; and if one of the parties be
over, and the other under this age, the adult will be bound, but the minor
may avoid the agreement. (Hun! v. Peake, 5 Cow. 475.)

OF HUSBAND AND W./FE.

147

be subject to ﬁne, or ﬁve years’ imprisonment: and her estate
during the husband's life shall go to and be enjoyed by the next
heir. The civil law indeed required the consent of the parent or
tutor at all ages, unless the children were emancipated, or out

of the parent's power: and if such consent from the father was
wanting, the marriage was null, and the children illegitimate;
out the consent of the mother or guardians, if unreasonably
withheld, might be redressed and supplied by the judge, or the
president of the province: and if the father was non compos, a
similar remedy was given. These provisions are adopted and
imitated by the French and Hollanders, with this difference: that
in France the sons cannot marry without consent of parents till
thirty years of age, nor the daughters till twenty-ﬁve; and in
Holland, the sons are at their own disposal at twenty—ﬁve, and

the daughters at twenty. Thus hath stood, and thus at present
stands, the law in other neighboring countries. And it has
lately been thought proper to introduce somewhat of the same
policy into our laws, by statute 26 Geo. II., c. 33, whereby it is
enacted, that all marriages celebrated by license (for banns sup
pose notice) where either of the parties is under twenty-one,
(not being *a widow or widower, who are supposed eman- ["‘438
cipated,) without the consent of the father, or, if he be not liv
ing. of the mother or guardians, shall be absolutely void.n A
like provision is made as in the civil law, where the mother or

guardian is non compos, beyond sea. or unreasonably froward, to
dispense with such consent at the discretion of the lord chancel
lor: but no provision is made, in case the father should labor
under any mental or other incapacity. Much may be, and much
has been, said both for and against this innovation upon our
ancient laws and constitution. On the one hand, it prevents
the clandestine marriages of minors, which are often a terrible

inconvenience to those private families wherein they happen.
On the other hand, restraints upon marriages, especially among
11 These rules have been somewhat changed by recent statutes. It is
row the rule that the parent or guardian, by publicly forbidding the banns or
the solemnization, may prevent the banns from proceeding, or the marriage

from taking place.

But if the marriage of the minor be actually solemnized

without such consent, it will nevertheless be valid. (Statutes 4 Geo. IV.,
ch. 76; 6 & 7 Will. lV., ch. 85.) In some States of this country, statutes
have been passed requiring the consent of parents or guardians, but this is

not generally the case.
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the lower class, are evidently detrimental to the public, by
hindering the increase of the people; and to religion and moral
ity, by encouraging licentiousness and debauchery among the
single of both sexes ; and thereby destroying one end of society
and government, which is roncubitu fro/zibere vago. And of
this last inconvenience the Roman laws were so sensible, that at

the same time that they forbade marriage without the consent of
parents or guardians, they were less rigorous upon that very
account with regard to other restraints: for, if a parent did not
provide a husband for his daughter, by the time she arrived at
the age of twenty-ﬁve, and she afterwards made a slip in her
conduct, he was not allowed to disinherit her upon that account,
“ guia no/1 sun mlpa, scdjiarcnlzmz, id cornmz'si.rse cognascitur.”
4. A fourth incapacity is want of reason; without a compe
tent share of which, as no other, so neither can the matrimonial

contract, be valid." It was formerly adjudged, that the issue of
an idiot was legitimate, and consequently that his marriage was
valid. A strange determination! since consent is absolutely
requisite to matrimony, and neither idiots nor lunatics are capa
ble of consenting to any thing. And therefore the civil law
judged much more sensibly when it made such deprivations of
'439] reason a previous impediment; ‘though not a cause of
divorce, if they happened after marriage. And modern resolutions
have adhered to the reason of the civil law, by determining that
the marriage of a lunatic, not being in a lucid interval, was abso

lutely void. But as it might be diﬁicult to prove the exact state
of the party's mind at the actual celebration of the nuptials,
upon this account, concurring with some private family reasons,
the statute I 5 Geo. II., c. 30, has provided that the marriage of
lunatics and persons under phrenzies, if found lunatics under a
commission, or committed to the care of trustees by any act of
parliament, before they are declared of sound mind by the lord
chancellor or the majority of such trustees, shall be totally void.

Lastly, the parties must not only be willing and ableto con
tract, but actually must contract themselves in due form of law,

to make it a good civil marriage.

Any contract made, fer wrba

de preselzti, or in words of the present tense, and in case of co

habitation pcr vrrba dcfuturo also, between persons able to con
1“ See f7aqmr v. Public Ad//11'/u‘.rlraIor, I Bradford (N. Y.) 49); Atkin
:01: v. Illa/ford, 46 Me. 5m; 2 Kcnt’s Comm. 76.
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tract, was before the late act deemed a valid marriage to many
purposes 1 and the parties might be compelled in the spiritual
courts to celebrate it in facie acZcsz'ae." -But these verbal con
3 But it has been decided, by recent cases in the House of Lords, that a

contract of marriage made per wrba dc ﬁresa/zli was not sufficient to consti

tute a valid marriage by the common-law, but it must have been celebrated
in the presence of a clergyman in holy orders.
And it is not enough
that the bridegroom is himself a clergyman, and performs the ceremony.
(Bea:/11':/1 v. Bra//zis/'1, 9 H. 1.. C. 274 [I861]; Queen v./I/z'1l1':, to Cl. 8: F. 534.]
But in the United States, where there is no established church, it has been
generally held that, unless there were statutory requirements to the contrary,
a marriage made in this way would be valid, without the intervention of n
clergyman. (See C/mzry v. Arnold, 15 N. Y. 345, 351; Birszll v. Btlrull, 55
Barb. 325 ; Camm. v. Stu/np, 53 Penn. St. 132.) In a number of the States. par

ticular forms and ceremonies have been prescribed by statute for the solemniza
tion of marriage ; but in others, as in New York. the common-law still remains
‘in force, and marriages may be contracted by mere words of agreement in the
present tense, though, of course, a formal celebration by a minister or a magis
trate is the usual mode adopted. (82 N. Y. 46; 127 Mass. 459.)
The proposition in the text, that a contract pcr wrba defulura, if followed
by cohabitation, would constitute a valid marriage, has been denied in several
States in this country, where the question has arisen for decision. (See C/zmvy
v. Arnolr/, 15 N. Y. 345 ; Dmmm v. Dunam, 10 Ohio, N. S. 181.) It is said

that the ecclesiastical courts had jurisdiction to compel the due celebration of
such marriages, but that, before such celebration, they were not valid at com
mon-law. (Sec Park v. 1’ca(-, 12 R. I. 435.)

The English statutes referred to in the succeeding portion of the para

graph, regulated the forms of marriage until r822.

But they have been

superseded by other acts similar in character, but less stringent in their re
quirements as to the necessary formalities. If the marriage be celebrated
by the Established Church, it must be upon publication of banns, and the
procurement of a license, the ceremony must be performed by aduly ordained
clergyman, and the marriage must be attested by two witnesses. But per
sons who do not desire to conform to these rites, may be married according
to their own religious usages, or by a civil ceremony. But certain prelimin
ary proceedings are required to be taken before an oﬁicer known as the
superintendent registrar, which stand in place of the banns and licenses of

the Established Church ; and the presence of a civil registrar is required at
the solemnization of the marriage, except in the cases of Quakers or Jews,
and there must be two attesting witnesses. (Broom.& Hadley’s Comm. i.

P- 533-)
It is a general rule that the validity of a marriage,'so far as forms and
ceremonies are concerned, is to be determined by the law of the place where
the marriage is solemnized. It was once a frequent practice for persons in

England, who desired to avoid an observance of the English marriage reg
nlat..ms, to pass over the border into Scotland, and marry in an informal

I50

OF HUSBAND /IND WIFE

tracts are now of no force, to compel a future marriage. Neither
is any marriage at present valid, that is not celebrated in some
parish church, or public chapel, unless by dispensation from the
Archbishop of Canterbury. It must also be preceded by publica
tion of banns, or by license from the spiritual judge. Many other
formalities are likewise prescribed by the act; the neglect of

which, though penal, does not invalidate the marriage. It is
held to be also essential to a marriage, that it be performed by
a person in orders ; though the intervention of a priest to
solemnize this contract is merely jurz'.r pos1'tz'2/i and not jun‘:
naturalis ant diw'm': it being said that Pope Innocent the Third
was the first who ordained the celebration of marriage in the
“440] church ; before ‘which it was totally acivil contract. And,

in the times of the grand rebellion, all marriages were performe'l
by thejustices of the peace ; and these marriages were declareo
valid, without any fresh solemnization, by stat. 12 Car. II. c. 33.
But, as the law now stands, we may upon the whole collect, that

no marriage by the temporal law is zjﬂso farto rloid, that is cel
ebrated by a person in orders,—in a parish church or public
chapel, or elsewhere, by special dispensation,—in pursuance of
banns or a liccnse,—-betwcen single persons,—consenting,—of

sound mind,—and of the age of twenty-one years ;-—or of the
age of fourteen in males and twelve in females, with consent of
parents or guardians, or without it, in case of widowhood. And

no marriage is widable by the ecclesiastical law, after the death
of either of the parties; nor during their lives, unless for the
canonical impediments of precontract, if that indeed still exists ;

of consanguinity; and of atﬁnity, or corporeal imbecility, sub
sisting previous to their marriage.H
way at a place called Gretna Green. Hence such marriages were called
4‘ Gretna Green man-iages;” but notwithstanding the intent of the parties,
they were held valid.

(s. P. L. R. 5 P. D. 94; 80 N. Y. 18.)

“ VVhere no prescribed ceremonial of marriage is absolutely necessary,
marriage may often be proved by cohabitation, acknowledgment of the mar
riage by the parties themselves, reception of them as man and wife by their
friends, common reputation, etc. (Ogara v. Erlrmlo/zr, 38 N. Y. 296.) But
such evidence merely raises a presumption of marriage, and may be rebutted
by other evidence. (C/aylon v. W'arde1/, 4 N. Y. 230; see Caujol/: v.
F.'1'rz'u', 23 N. Y. 90.) But on trials for bigamy and civil actions for criminal

conversation, the marriage must be proved by direct evidence, and not by
tnis indirect method.

Y. 300->

(Claylzm v. lVarde./I, 4 N. 1'. 230; /{a_yu.r v. 1’wple, 25 N.
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II. I am next to consider the manner in which marriage~
may be dissolved ; and this is either by death, or divorce. There
are two kinds of divorce, the one total, the other partial; the

one a vz'nculo mahz'monz'z', the other merely a mama at t/mro. Th!~
total divorce, a 1/irzcn/0 matrimom'z', must be for some of the can
onical causes of impediment before mentioned, and those, ev

isting before the marriage, as is always the casein consanguinity;
not supervenient, or arising afterwards, as may be the ease
in affinity or corporeal imbecility. For in cases of total di
vorce, the marriage is declared null, as having been absolutely
unlawful ab z'nz'tz'o: and the parties are therefore separated pro
xa/ale arzimarum: for which reason, as was before observed,

no divorce can be obtained, but during the life of the parties.
The issue of such marriage as is thus entirely dissolved, are

bastards.ls
" The English law upon the subject of divorce, is now so altered that a
divorce a w'ucu10, may be obtained for causes arising after the marriage.
It may be obtained by the husband on the ground of his wife's adultery; by
the wife, on the grounds that since the marriage, her husband has com
mitted incestuous adultery, rape, or an unnatural crime, or has been guilty
of bigamy with adultery, or of adultery coupled with cruelty, or with deser
tion for two years or more, without reasonable cause. And a judicial separa
tion or divorce a menra at I/taro may be obtained by either party for adul

tery, or cruelty, or desertion without cause, for two years or upwards.

(20

8: 2! Vict., ch. 85; and see 41 Vict. c. rg.)

In the United States, the causes for total and partial divorce are par
ticularly prescribed by the statutes of the several States, and there is n )
little diversity in their provisions upon this subject. In some States, total
divorce is permitted only for a single cause, viz., adultery ; while in others,

it is obtainable for a variety of causes. It may be stated as a rule generally
applicable throughout the country, that adultery is declared to be a ground
for total divorce, and cruelty and desertion for partial divorce.

the only causes for divorce under the New York law.

These are

In a suit for divorce

on the ground of adultery, it will be generally a suﬁicient defense to prove
(I) that the plaintiff has been guilty of the same offense; this is called “ re
crimination;” (2) that the offense has been condoned or forgh/£11, either
expressly, or by voluntary cohabitation after knowledge of the fact; (3) that
the adultery was committed through the procurement, connivance, or collu
sicn of the plaintiff. A general denial of the corrimission of the offense is, of
course, if established, a sufficient defense; and, in some States, it is provided
that the suit must be brought within a certain number of years (in New York.
live 3 cars), in order that it may be maintainablc. In States where there is no
such positive rule established, unreasonable delay to bring suit will usually

in the same way, be deemed a sufficient bar to the plaintiff’s cause of action
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Divorce 1: mzusa :1 More is when the marriage is just and

lawful ab im/fa, and therefore the law is tender of dissolv

"441] ing * it; but, for some supervenient cause, it becomes
improper or impossible for the parties to live together: as
in the case of intolerable ill temper, or adultery, in either of

the parties. For the canon law, which the common law follows
in this case, deems so highly and with such mysterious reverence
of the nuptial tie, that it will not allow it to be unloosed for any
cause whatsoever, that arises after the union is made. And this

is said to be built on the divine revealed law; though that ex
pressly assigns incontinence as a cause, and indeed the only
cause, why a man may put away his wife and marry another.
The civil law, which is partly of pagan original, allows many
causes of absolute divorce; and some of them pretty severe
ones: as, if a wife goes to the theatre or the public games, with
out the knowledge and consent of the husband ; but among them
adultery is the principal, and with reason named the first. But
with us in England adultery is only a cause of separation from
bed and board : for which the best reason that can be given, is,
that if divorces were allowed to depend upon a matter within the
power of either of the parties, they would probably be extremely
frequent ; as was the case when divorces were allowed for canon
ical disabilities, on the mere confession of the parties, which is

now prohibited by the canons. However, divorces a vinmlo mat
If these defenses are sustained by proof, a divorce will not be granted
in favor of the complainant. So in suits for partial divorce, similar de
fenses are commonly‘ permissible ; viz., denial, recrimination, condona
tion, adultery of the plaintiff, and delay to prosecute within the proper
time. In some States, there are statutory provisions in regard to these
defenses.

It is important to notice the distinction between annulling a marriage for
causes existing previous to its celebration, and dissolving it for causes aris
ing afterwards. The former is a case of nullify of the marriage, the latter
a case of dissolulion. The eﬂect of the former is that the marriage con
tract is deemed to have been void from the beginning, so that (unless some
statute provides to the contrary) any children born are illegitimate: but, in
the latter case, the marriage is perfectly valid until the divorce is obtained ;
and all children born before the divorce, or within a reasonable time after
wards, are legitimate. These rules apply under the English, as well as the
American law. But partial divorce is not a case of dissolution of the mar

riage; and the parties are deemed to be still husband and wife, though living
apart by judicial decree.
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rz'monz'z', for adultery, have of late years been frequently granted

by act of parliament.“
In case of divorce a merzsa at t/zoro, the law allows alimony
to the wife, which is that allowance which is made to a woman

for her support out of the husband’s estate : being settled at the
discretion of the ecclesiastical judge, on consideration of all the

circumstances of the case."

This is sometimes called her esta

z/ers, for which, if he refuses payment, there is, besides the ordin

ary process of excommunication, a writ at common law de nia
2/erz‘z's /mbendis, in order to recover it. It is generally propor
tioned to the rank and quality of *the parties. But in ["442
case of elopement, and living with an adulterer, the law allows
her no alimony.
III. Having thus shown how marriages may be made, or dis
1“ In many of the American States, the legislatures are prohibited, by
provisions in the State Constitutions, from granting divorces, and such power
is vested only in the courts. Such is the case in New York.
1"Alimony is now granted in cases both of total and partial divorce for
causes arising after the marriage. lt is of two kinds, alimony /la/1401/2 lite,
and permanent alimony: the former being given to the wife, as the phrase im
plies, to enable her to carry on the suit during its pendency, and to provide
for her support during that time; while the latter is given upon the termina

tion of the suit when a dc cree is rendered in her favor as against her hus
band, and is intended as a provision for her permanent support. There is
no ﬁxed rule in regard to the amount of alimony to be awarded. This rests
in the discretion of the court. The amount will vary with the special cir
cumstances of each case; as, the rank and condition of the parties, the for
tune of the husband, the necessities of the wife, etc. As ageneral rule,
temporary alimony will be limited to the wife’s reasonable wants, in order
to enable her to prosecute the litigation and to afford hera suitable and com
fortable subsistence. But it has been held that it might, if necessary, in
clude a sufﬁcient sum to enable the wife to pass the winterin a tropical
climate, if her health required it. (Lymle v. Ly/ale, 4 Sandf. Ch. 373.) As

permanent alimony, it is usual to allow one-third or on_e-fourth of the hus
barid’s annual income. But in special cases, this sum may be increased or
diminished, as circumstances may seem to require. An investigation is
held to determine the amount and value of his property, his yearly income,

etc.; and it is usual to require him to give reasonable security, if considered
necessary, for the payment of the allowance awarded to his wife. But if
divorce be granted in the husband’s favor as against the wife, permanent

alimony will not be awarded her. (See on this subject, Germand v. Germond,
4 Paige, 643; Forrert v. Forrest, 5 Bosworth, 672; 1?rz'nklz_y v. 1}riul‘ley, 50
N .Y. I84 ;.llz'//4-r v. JI:'1ler, 6 John. Ch. 9! ; Lawrence v. Lawrenre, 3 Paige,
167; Pu iv v. 1'erry, 2 Barb. Ch. 311.)
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solved, I come now, lastly, to speak of the legal consequences of
such making, or dissolution.
By marriage, the husband and wife are one person in law ;
that is, the very being or legal existence of the woman is sus
pended during the marriage, or at least is incorporated and con
solidated into that of the husband; under whose wing, protec
tion, and cover, she performs everything; and is therefore called
in our law-french a fame-covert, farmz'na vira co-opnta; is said to
be covert-baron, or under the protection and influence of her hus

band, her baron, or lord ; and her condition during her marriage
is called her covertzlre. Upon this principle, of an union of per
son in husband and wife, depend almost all the legal rights, du
ties, and disabilities, that either of them acquire by the marriage.
I speak not at present of the rights of property, but of such as
are merely />n'.mnal. For this reason, a man cannot grant any
thing to his wife, or enter into covenant with her ; for the grant

would be to suppose her separate existence; and to covenant
with her, would be only to covenant with himself; and there
fore it is also generally true. that all compacts made between
husband and wife, when single, are voided by the intermarriage."
13 By the common-law also the husband became entitled, by marriage, to all
the personal property of his wife ; to the rents and proﬁts of her lands; and
if she owned any rights of action against others (termed “ c/rarer in action ”),
he might reduce them to possession by collecting the amount due, selling the
claim, etc., and was entitled to the proceeds. But these rules in regard to
the right of husband and wife to make conveyances and agreements between
themselves, and in reference to the wife's property, must be strictly under
stood as principles of the £01/mwn-law, since in courts of equity the same
disabilities do not exist. In equity the wife may hold property, vested in
trustees, to her sole and separate use, and thus have the entire beneﬁcial
ownership of it, free from the control and management of her husband, and
the right to transfer such beneﬁcial ownership to others. She may also bind
her separate estate for the payment of debts which she incurs. Moreover,

the husband may covenant with others- as trustees for the beneﬁt of his wife,
or convey property to them to be held for her use. A conveyance may even
be made in equity directly between husband and wife, if for valuable con
sideration, and not prejudicial to the interests of creditors.
Within recent years the rules of the common-law, in regard to husband
and wife, have been to a large extent changed by statute. Both in England
and in many of the American States, married women have been thus empow
ered to hold real and personal property, with the same right of management,

control, and disposition as single women would have; to carry on business on
their own account, and for their own exclusive beneﬁt; to perform labor and
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A woman indeed may be attorney for her husband ;‘“ for that
implies no separation from, but is rather a representation of, her
lord. And a husband may also bequeath any thing to his wife
by will; for that cannot take effect till the coverture is determined by his death. The husband is bound to provide his wife
with necessaries bylaw, as much as himself; and, if she con

tracts debts for them, he is obliged to pay them; but for any
thing besides necessaries he is not chargeable."‘0 Also if a wife
services in their own behalf, and be entitled to the earnings thus gained as
their separate property; to make contracts in relation to their separate prop
erty and the conduct of their business, which will be enforceable at law, etc.
The tendency of modern legislation is to remove many of the disabilities
under which married women rested at common-law. But this legislation
exhibits so many diverse features that a passing reference to it is all that is
here practicable. The statutes of the several States must be specially con
sulted.

The recent English statute on the subject is 45 8: 46 Vict. C. 75

[rSS2l.)
'
1° The wife may not only act as the agent of her husband, but any subse

quent acknowledgment or ratiﬁcation of her acts by him is evidence of, and
equivalent to, an original authority. (E1{'¢(£I'IOI! v. T110//ms, 9 N. Y. 40;
Gales v. Brewer, 9 N. Y. 205.) So the husband may act as agent of the
wife. (Owen V. Cowley, 36 N. Y. 600; Fowler v. Seaman, 40 N. Y. 592.)
2' During cohabitation the law will, from that circumstance. presume the
assent of the husband to all contracts made by the wife for necessaries,
which are suitable to the husband’s degree and estate. And this liability
for necessaries is not conﬁned to cases where they are supplied to, or for the
use of, the lawful wife of the party to be charged. A man cohabiting with
a woman, and allowing her to assume his name, and to appear to the world
as his wife, and in that character to contract debts for necessaries, will be

liable.

If the husband be an infant, yet he is liable for necessaries furnished

to his wife and children, their interests being considered as identiﬁed witl
his own. (I Slmnge, 168.)
The husband may, if he chooses, expressly
prohibit any one from selling necessaries to his Wife; and if he do so, no
one, having notice of such prohibition, may trust the wife in reliance upon
his credit, unless the husband so neglects his own duty that supplies become
absolutely necessary according to their condition. It is indispensable, where
the vendor has been forbidden to sell upon the wife’s request on the hus
band’s credit, that the vendor show, not only that the goods were in their

nature suitable and necessary, but that the husband neglected his duty to
provide supplies, and that, for that reason, they were necessary. (Keller v.
Pllilli/tr. 39 N. Y. 3 51; T/zeriolt v. Bagio/1', 9 Bos. 578; Cromwell v. Ben
ja//zin, 41 Barb. 558.) Where a party contracts solely with, and gives credit,
to the wife, he cannot sue the husband, though for necessaries, unless the
husband shows by some act that he considers himself the debtor. (Smillz v.
Silli/nan, 1: How. Pr. 368; cf. L. R. 5 Q. 13. D. 394, and 8 Duly, 544.)
Where the husband and wife are rqtaraled and live apart from each
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"443] elopes, and lives with another man, the husband ‘is not

chargeable even for necessaries; at least if the person who
furnishes them is sutiiciently apprised of her elopement. If
the wife be indebted before marriage, the husband is bound
afterwards to pay the debt; for he has adopted her and her cir
cumstances together. If the wife be injured in her person or
her property, she can bring no action for redress without her
husband's concurrence, and in his name, as well as her own;

neither can she be sued without making the husband a defend
ant. There is indeed one case where the wife shall sue and be
sued as a-feme sole, viz., where the husband has abjured the
realm, or is banished, for then he is dead in law ; and, the hus

band being thus disabled to sue for or defend the wife, it would
other, still the husband will be liable upon a contract for rrecessanks made
with her where his assent can be presumed. Thus, where the husband de
serts his wife or turns her away without any reasonable ground, or refuses
to admit her into his house, or compels her, by ill-usage, adultery, or severity,
to leave him, he gives his wife a general credit, and is liable to be sued for
necessaries furnished her. (Sykes v. Halslead, t Sandford, 483.) And this,
although he has given a general notice to all persons, or even a particular
one to the individual supplying her with necessaries, not to give credit to
her. But where a husband professes to provide for his wife, who lives apart
from him, it is incumbent on one who has been expressly forbidden to give
her credit, in order to render the husband liable, to show afﬁrmatively that

the husband did not supply her with necessaries suitable to her condition.
(/I101! v. Carllstock, 8 Wend. 544.)
If the wife leave her husband, wit/taut just muse, he is not liable for
her maintenance: in an action against him for necessaries, the plaintiff must
prove that the separation took place by reason of his misconduct. (Blow
ers v. Slur‘let/arzl, 4 Denio, 46.) But even in such a case, if the wife, hav
ing been guilty of no misconduct, offers to return and he refuses to receive
her, his liability will revive. (/l[£Ga/lay v. Williams, [2 John. 293.) If,
however, the wife leaves the husband without cause and commits adultery.
or elopes, though not with an adulterer, the husband’s responsibility will
cease. (JIcCutc/rm v. MrGa/ray, ll john. 28!.) But if, after knowledge
of her criminality, he again receives her into his house, his liability for neces
saries again revives.

Sometimes, husband and wife live apart by mulual consent and agra
nwnt, and it is the usual practice in such cases for him to make some partic
ular provision for her support.
lf this is done, and the allowance is duly
paid, he will not be liable for necessaries furnished to her.

ney, 8 Johns. 72.)

(I>‘.r.l‘cr v. Bar

But if no provision is made for her maintenance, or, if

agreed upon, is not properly paid, he will be liable for necessaries.
Larkwood v. T/mmas, 12 John. 248.)

(See
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be most unreasonable if she had no remedy, or could make no
defense at all.21 In criminal prosecutions it is true, the wife may
be indicted and punished separately; for the union is only a civil
union. But in trials of any sort they are not allowed to be evi
dence for, or against, each other: partly because it is impossi
ble their testimony should be indifferent, but principally because
of the union of person ; and therefore, if they were admitted to
be witnessesfvr each other, they would contradict one maxim
of law, “ nemo z'npmprz'a mum lrstis arse dcbet ; " and if against
each other, they would contradict another maxim, “ usmo tam-/ur

sn]:sum am1sare."” But, where the offense is directly against
the person of the wife, this rule has been usually dispensed with ;
and therefore, by statute 3 Hen. VII. c. 2, in case a woman be

forcibly taken away, and married, she may be a witness against
such her husband, in order to convict him of felony. For in
this case she can with no propriety be reckoned his wife j because
9‘ The “ Married \Vomen's Property Act" in England (45 & 46 Vict. c. 75)

provides that amarried woman shall be liable to the extent of her separate
propcrty for her ante-nuptial debts, contracts, and wrongs, and she may be sued
therefor and the judgment satisﬁed out of such property. But the husband is

liable for such debts. etc., to the extent of the property which he acquires from
her or becomes entitled to; and both may be sued upon claims existing wholly
or partly against both. A married woman may now, as a general rule, sue and

be sued like a_/'0/ne :01: and her husband need not be joined.

in the United States, the rules of the common-law in regard to actions_
both upon contract and upon tort, still prevail, so far as unchanged by stat
ute. But in many States, it has been provided that married women may sue
and be sued, in a variety of cases, in their own names ; and that judgments
recovered by them may be enforced for their own personal beneﬁt, and that
judgments against them may be enforced against their separate property.
21 Even by the common-law, the evidence of the wife is admissible against
the husband in some cases; as, when he is on trial for a personal injury, as
an assault and battery, committed upon her. Thus, when the husband was
prosecuted for giving poison to his wife with intent to kill, she was held to
be a. competent witness against him. (People v. 1Varlllrup, 50 Barb. 147.)
This is from the necessity of the case, since it might often happen that no
other testimony would be procurable.
This rule, prohibiting husband and wife from being witnesses for or
against each other, has been. to a considerable extent, changed in modern

times by statute.

Thus in New York, a. g., they may be witnesses for or

against each other in all civil suits, except that in proceedings founded on

adultery they cannot testify against each other, except to prove the marriage ;
and in an action for criminal conversation, plaintiff's wife cannot testify for
him, but may for the defendant.

In criminal cases, also, where husband or

wife is on trial, the other may testify. But in no case can conﬁdential commu
nications be compelled to be disclosed. (Code Civ. Pro. § 83! ; Penal Code,

‘ii 715-)
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a main ingredient, her consent. was wanting to the contract ; and
also there is another maxim of law, that no man shall take ad
"444] vantage of his own wrong; which the 'ravisher here

would do, if by forcibly marrying a woman, he could prevent her
from being a witness, who is perhaps the only witness to that
very fact.
In the civil law the husband and the wife are considered as
two distinct persons, and may have separate estates, contracts,
debts, and injuries, and therefore in our ecclesiastical courts, a

woman may sue and be sued without her husband.
But though our law in general considers man and wife as one
person, yet there are some instances in which she is separately
considered; as inferior to him, and acting by his compulsion.
And therefore all deeds executed, and acts done, by her, during
her coverture, are void ; except it be a ﬁne, or the like matter of

record, in which case she must be solely and secretly examined,
to learn if her act be voluntary.28 She cannot by will devise
lands to her husband, unless under special circumstances; for
at the time of making it she‘ is supposed to be under his coer
cion.“ And in some felonies, and other inferior crimes, com
mitted by her, through constraint of her husband, the law ex
cuses her, but this extends not to treason or murder.

The husband also, by the old law, might give his wife moder
ate correction.”'

For, as he is to answer for her misbehavior.

'3 It is now a general rule, that married women may convey their real estate ‘

by an ordinary deed, instead of byaﬁne as formerly; but they are usually
required upon a private examination, separate and apart from their husbands,

to acknowledge that they execute the deed freely, without any fear or com
pulsion of their husbands, and the notary makes a certiﬁcate to that effect

upon the deed.

The husband should join in the deed with the wife.

'14 A married woman could not at common-law make a will of lands, but
could of personal property with the husband’s consent. The power'to de

vise lands was given by statute in the reign of Henry Vlll., out of which
married women were expressly excepted. But the same purpose might be
accomplished through the medium of a “power,” so called, which was an au
thority contained in an instrument settling property to her separate use, em
powering her to make an appointment of the property by will, to take effect
at her death. But in recent times married women have, in a number of States,

been vested by statute with power to make wills of their separate property,
both real and personal.
26 The right of the husband to inﬂict corporal chastisement upon the
wife has been, in modern times, denied. (People v. lVinI:r.r, 2 Parker Cr. Rep.
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the law thought it reasonable to entrust him with this power of
restraining her, by domestic chastisement, in the same modera
tion that a man is allowed to correct his apprentices or children ;

for whom the master or parent is also liable in some cases to
answer. But this power of correction was conﬁned within reas
ul'1ZI.l)l€ bounds, and the husband was prohibited from using any
violence to his wife, aliler quam ad tu'r1mz, ex causa regimz'/u'.r ct
>astz;g'atz'0/12': 1./xoris sure, licile rl r'al1'0nabil1'terpcrtinst. The civil
law gave the husband the *‘same, or a larger, authority over P445
his wife ; allowing him, for some misdemeanors, ﬂagellis etfuslz'
Jar acriter verberare uxorcm ,- for others, only modicum castlgalz'0

wen: ad/zibere.

But with us, in the politer reign of Charles the

Second, this power of correction began to be doubted, and a

wife may now have security of the peace against her husband,
or, in return, a husband against his wife.

Yet the lower rank of

people, who were always fond of the old common law, still claim
and exert their ancient privilege ; and the courts of law will still
permit a husband to restrain a wife of her liberty, in case of any
gross misbehavior.
These are the chief legal effects of marriage during the
coverture; upon which we may observe, that even the disabili
ties which the wife lies under are for the most part intended for
her protection and beneﬁt : so great a favorite is the female sex
of the laws of England.
I

I0.) It is not allowable though the wife be drunk or insolent. (Commonwealt/I
v. M£Aﬁ:, I08 Mass. 458.)

Both husband and-vr lfe are liable to prosecution

for assault and battery upon each other; and now in England they may sue
each other or institute criminal proceedings against each other for injuries done
by the one to the oiher‘s property. (45 8: 46 Vict. c. 75, s. 12.)
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CHAPTER VI.

[BL. COMM.—BOOK I. cu. xvr]
Of Parent and C/1:’/d.
THE next, and the most universal relation in nature, is imme

diately derived from the preceding, being that between parent
anl child.
Children are of two sorts; legitimate, and spurious or bas
tards, each of which we shall consider in their order ; and, ﬁrst,

of legitimate children.
1. A legitimate child is he that is born in lawful wedlock, or
within a competent time afterwards. “Pater est qr/rm nu/Hie
demoustrarzt," is the rule of the civil law, and this holds with the

civilians, whether the nuptials happen before or after the birth
of the child. With us in England the rule is narrowed, for the
nuptials must be precedent to the birth ; of which more will be
said when we come to consider the case of bastardy. At prer
ent let us inquire into, I. The legal duties of parents to the?’
legitimate children. 2. Their power over them. 3. The dutiw
of such children to their parents.
1. And, ﬁrst, the duties of parents to legitimate children;
which principally consist in three particulars ; their maintenance,
their protection, and their education.
“447] ‘The duty of parents to provide for the mainte'nm1ce of
their children, is a principle of natural law; an obligation, says

Puffendorf, laid"on them not only by nature herself, but by their
own proper act, in bringing them into the world: for they would
be in the highest manner injurious to their issue, if they only
gave their children life that they might afterwards see them
perish. By begetting them, therefore, they have entered into a
voluntary obligation to endeavor, as far as in them lies, that the
life which they have bestowed shall be supported and preserved.
And thus the children will have the perfect rzlg/It of receiving
mamtenance from their parents. And the president Montesquieu
has of very just observation upon this head: that the establish
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mentof marriage in all civilized states is built on this natural
obligation of the father to provide for his children; for that
ascertains and makes known the person who is bound to fulfil
this obligation : whereas, in promiscuous and illicit conjunctions,
the father is unknown; and the mother ﬁnds a thousand obsta
cles in her way, shame, remorse, the constraint of her sex. and

the rigor of laws, that stiﬂe her inclinations to perform this
duty; and, besides, she generally wants ability.
The municipal laws of all well-regulated states have taken
care to enforce this duty: though Providence has done it more
effectually than any laws, by implanting in the breast of every
parent that natural ¢1'6P7% or insuperable degree of affection,
which not even the deformity of person or mind, not even the
wickedness, ingratitude, and rebellion of children, can totally
suppress or extinguish.

The civil law obliges the parent to provide maintenance for
his child; and, if he refuses, “jude.r de ca re cog/zoscct." Nay,
it carries this matter so far, that it will not suffer a parent at his
death totally to disinherit his child, without expressly giving
"his reason for so doing; and there are fourteen such rea- ["148

sons reckoned up, which may justify such disinherison. If the
parent alleged no reason, or a bad, or a false one, the child might
set the will aside, fang:/am ta:/anzelztzmz z'uoﬂicz'osmn, a testament

contrary to the natural duty of the parent. And it is remark
able under what color the children were to move for relief in
such a case : by suggesting that the parent had lost the use of
his reason when he made the z'uo_ﬁicz'ous testament.

And this,.

as Puffendorf observes, was not to bring into dispute the testa
tor's power of disinheriting his own offspring, but to examine
the motives upon which he did it; and, if they were found de
fective in reason, then to set them aside. But perhaps this is
going rather too far; every man has, or ought to have, by the
laws of society, a power over his own property; and, as Grotius
very well distinguishes, natural right obliges to give a rzcnsra/y
maintenance to children; but what is more than that they have
no other right to, than as it is given them by air: favor of their
parents’, or the positive constitutions of the municipal law,
Let us next see what provision our own laws have made for
this natural duty. It is a principle of law, that there is an obli~
gation on every man to provide for those descended from his
ll

[62

OF PARENT AND CHILD.

loins; and the manner in which this obligation shall be per
formed is thus pointed out.‘ The father and mother, grand
1 The question whether a father is under a legal obligation, irrespective
nf the duty imposed by statute, to provide for the necessary maintenance of
nis minor children, has led to a noteworthy conﬂict of opinion and adjudica
tion in the courts of different States. In England, and in a number of the
States of this country, it is maintained that the moral duly in such cases to
provide proper support does not constitute a legal duty, enforceable by ac
tion; and the only ground, therefore, on which a father who has neglected
or refused to furnish maintenance can be made responsible for necessaries
furnished to the child by others, is that the child has an express or implied
agency from the father to make such contracts. “ If a father,” it is said-,

" does any specific act from which it may reasonably be inferred that he has
authorized his son to contract a debt, he may be liable in respect of the debt
~,0 contracted; but the mere moral obligation on the father to maintain his
r.-hild, affords no inference of a legal promise to pay his debts.” (M0rlz'//10)‘:
-.¢. I/Vrzjg/1!, 6 M. & W. 482.) “ If a father turns his son upon the world, the
.-on’s only resource, in the absence of anything to show a. contract on the
tather‘s part, is to apply to the parish, and then the proper steps will be
taken to enforce the performance of the parent’s legal duty.” (Sl1elt0/1 v.
Sprz'ngel/, II C. B. 452.) There is, therefore, under this doctrine, an im
portant difference between a husband’s obligation to support his wife, and
that of a father to support his child, since, as has been seen, if a husband
“turns his wife upon the world,” she has a right to incur bills with tradesmen
upon his credit for all necessaries, and he will be held responsible. But un
der this English rule, slight circumstances are fastened upon as indicating an
implied agency vested in the child, so as to render the father liable; as if,

for example, a boy should buy a new suit of clothes, and the father should
afterwards see him wear them, and make no objection nor offer to return
them to the iradesman. (See F/1/ck v. Tollemac/1e, I C. & P. 5.) (See also
Gordon v Polter, 17 Vt. 3 50; Ray//10/zd v. Layl, to Barb. 483; C/zilcott v.
Trimb/e, i 3 Barb. 502; Kelley v. Daz/z'.r, 49 N. H. 167.)
But in other States of this country, the view is taken that the father is

under a legal obligation, irrespective of any relation of agency; and if, there
fore, he does not provide necessaries for the child’s support, the child may
procure them from tradesmen or others, upon the father’s responsibility; as
if for instance, the father should drive his son from home without cause by
-cruel treatment. This rule, however, is subject to very much the same qual
iﬁcations as in the law of husband and wife ; and if the child lives at home,

and receives any provision from the father, the burden of proof is on the
tradesman to show tl\"‘ ‘.r.e necessaries of life were not furnished. (See
.11; re Ryder, " T/;..ge I88; Reynold: v. Sweetser, l 5 Gray, 78; Dennis v.
Clark, 2 Cush. 347, 353; Weeks v. Merrou, 40 Me. I5! ; Filler v. Filler, 33
.Penn. St. 50.) This latter doctrine, however, is not yet fullysettled in some
of the States, whose authorities appear to approve it, and rests more upon
-dirta than upon positive adjudication.

Courts of equity have long exercised at salutary jurisdiction over case:
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father and grandmother, of poor impotent persons, shall main
tain them at their own charges, if of sufﬁcient ability, according
as the quarter session shall direct: and if a parent runs away,
and leaves his children, the churchwardens and overseers of the
parish shall seize his rents, goods, and chattels, and dispose of

rhem toward their relief. (a) By the interpretations which the
courts of law have made upon these statutes, if a mother or
grandmother marries again, and was before such second mar
riage of sufficient ability to keep the child, the husband shall be
charged to "‘maintain it : for, this being a debt of hers when [*449

single, shall like others extend to charge the husband.2 But at
her death, the relation being dissolved, the husband is under no
farther obligation.
N0 person is bound to provide a maintenance for his issue,
unless where the children are impotent and unable to work,
either through infancy, disease, or accident, and then is only
obliged to ﬁnd them with necessaries, the penalty on refusal
(a) Statutes 43 Eli:.. ch. 2; 5 Geo. I. ch. 8.

hi this kind; and if the child is entitled to property of its own, and the father
is either wholly impoverished, or is in comparatively reduced circumstances,
=0 that providing support would embarrass him, these courts will generally
make an allowance for the child’s support out of his own property: the in
come is usually applied to this purpose, so far as may be deemed reason
able and necessary. (Ex fmrle Kane, 2 Barb. Ch. 375; Rite v. Tamzele, 4
Sandf. Ch. 568.) This may even be done when the father is a man of
some means, but the child’s property is considerably more ample, for the
court considers in these cases the permanent interest and welfare of the
child, with reference to his station in life and probable career. (Ex part:
Burke, 4 Sandf. Ch. 617.)

Similar statutes to that referred to in the text are to be found in most of the
United States, whose purpose is to prevent children from becoming a charge
upon the town or parish, by requiring their parents to support them. The
statute 43d Elizabeth, ch. 2, upon this subject became generally a part of
the common-law of this country. In some States it has been re-enacted,
in others superseded, by subsequent enactments of similar purport. t
‘-‘But now by statute4 & 5 \Vill. lV., ch. 76, a man marrying a woman
who has children at the time of such marriage, is compelled to support them

unti. they become sixteen, or until the death of the mother, whether they are
legit mate or illegitimate.

‘

It is a common-law rule that a stepfather is not entitled to the custody
or services of the children of his wife by a former husband, nor is he bound
to maintain them. But if he receives them into his family and supports

them, they cannot sue him for the value of their services, though this may
exceed the cost of the.r support, nor will they be liable for the necessaries
be supplies. (IV!/lz'a/us v. Hui:/u'n:an, 3 N. Y. 312 ; Gerda v. lVn':cr, 54 la. 59!.)
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being no more than 20:. a month.‘ For the policy of our laws,
which are ever watchful to promote industry, did not mean to
compel a father to maintain his idle and lazy children in ease
and indolence: but thought it unjust to oblige the parent,
against his will, to provide them with superfluities, and other
indulgences of fortune; imagining they might trust to the im
pulse of nature, if the children were deserving of such favors.
Yet, as nothing is so apt to stiﬁe the calls of nature as religious
bigotry, it is enacted, that if any popish parent shall refuse tc
allow his protestant child a ﬁtting maintenance, with a view to
compel him to change his religion, the lord chancellor shall by
order of court constrain him to do what is just and reasonable.
But this did not extend to persons of another religion, of no less
bitterness and bigotry than the popish : and therefore in the very
next year we ﬁnd an instance of a Jew of immense riches, whose

only daughter, having embraced Christianity, he turned her out
of doors ; and, on her application for relief, it was held she was
entitled to none.

But this gave occasion to another statute,

which ordains, that if Jewish parents refuse to allow their protes
tant children a ﬁtting maintenance suitable to the fortune of the
parent, the lord chancellor on complaint may make such order
therein as he shall see proper.‘
Our law has made no provision to prevent the disinheriting
"‘450] of children by will; leaving every man's property in his ‘own
disposal, upon a principle of liberty in this as well as every other
action: though perhaps it had not been amiss if the parent had
been bound to leave them at least a necessary subsistence. In
deed, among persons of any rank or fortune, a competence is
generally provided for younger children, and the bulk of the
estate settled upon the eldest, by the marriage-articles. Heirs
also, and children, are favorites of our courts of justice, and
cannot be disinherited by any dubious or ambiguous words; there
being required the utmost certainty of the testator's intentions to
take away the right of an heir.
'
From the duty of maintenance we may easily pass to that. of
8The amount of the penalty is now ﬁxed by the justices.

It is now pro

vided by statute that a parent who wilfully neglects to provide sufﬁciem
necessaries for his child, who is in his custody and under I4 years of age,
shall be criminally responsible. (31 8: 32 Vict., ch. I22.)

4 These statutes are m longer in force.
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protection, which is also a natural duty, but rather permitted
than enjoined by any municipal laws: natural in this respect,
working so strongly as to need rather a check than a spur. A
parent may by our laws maintain and uphold his children in their
lawsuits, without being guilty of the legal crime of maintaining
quarrels. A parent may also justify an assault and battery in
defence of the persons of his children: nay, where a man's son
was beaten by another boy, and the father went near a mile to
ﬁnd him, and there revenged his son's quarrel by beating the
other boy, of which beating he afterwards unfortunately died, it
was not held to be murder, but manslaughter merely. Such in
dulgence does the law show to the frailty of human nature, and

the workings of parental affection.
The last duty of parents to their children is that of giving
them an ea’umtz'on suitable to their station in life : a duty pointed
out by reason, and of far the greatest importance of any.5 For,
as Puffendorf very well observes, is it not ‘easy to imagine ["'451
or allow, th1t a parent has conferred any considerable beneﬁt
upon his child by bringing him into the world ; if he afterwards
entirely neglects his culture and education, and suffers him to
grow up like a mere beast, to lead a life useless to others.

and shameful to himself. Yet the municipal laws of most coun
tries seem to be defective in this point, by not constraining the
parent to bestow a proper education upon his children.

Perhaps

they thought it punishment enough to leave the parent, who
neglects the instruction of his family, to labor under those griefs
and inconveniences which his family, so uninstructed, will be
sure to bring upon him. Our laws, though their defects in this
particular cannot be denied, have in one instance made a wise
provision for breeding up the rising generation: since the poor
5This is said to be a duty of imperfect obligation, since it is riot legally
enforceable, but must be left to the discretion and prudence of parents, and

tneir affection for their children.

In the United States, very ample facilities

are afforded in nearly all the States for the education of children by public
schools. In some of the States, education has been made compulsory by
statute. Thus, it is provided in New York, by a recent enactment, that chil
dren between 8 and I4 years of age must be sent to some public or private
school at least I4 weeks in each year, of which eight shall be consecutive,
or be instructed at home for the same period, in spelling, reading, writing,
English grammar, geography and arithmetic, if the children’s health will
permit. (Laws of 1574, ch. 421 ; lor the English law, see 39 & 40 Vicl. c. 79;
43 6: 44 Viet. c. 23.)
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and laborious part of the community, when past the age of mar
ture. are taken out of the hands of their parents, by the statutes

for apprenticing poor children ; and are placed out by the public
in such a manner, as may render their abilities, in their several
stations, of the greatest advantage to the commonwealth. The
rich, indeed, are left at their own option, whether they will breed

up their children to be ornaments or disgraces to their family.
Yet in one case, that of religion, they are under peculiar restric
tions ; for it is provided, that if any person sends any child under
his government beyond the seas, either to prevent its good edu
cation in England, or in order to enter into or reside in any pop
ish college, or to be instructed, persuaded, or strengthened in
the popish religion ; in such case, besides the disabilities incurred
by the child so sent, the parent or person sending, shall forfeit
1001., which shall go to the sole use and beneﬁt of him that shall
discover the offense. And if any parent, or other, shall send or
convey any person beyond the sea, to enter into, or be resident
in, or trained up in, any priory, abbey, nunnery, popish univer
sity, college, or school, or house of jesuits, or priests, or in any

private popish family, in order to be instructed, persuaded, or
"4521 conﬁrmed in the ‘popish religion, or shall contribute any
thing towards their maintenance when abroad by any pretext
whatever, the person both sending and sent shall be disabled to
sue in law or equity, or to be executor or administrator to any

person, or to enjoy any legacy or deed of gift, or to bear any
ofﬁce in the realm, and shall forfeit all his goods and chattels,

and likewise all his real estate for life.‘
2. The fawn of parents over their children is derived from
the former consideration, their duty: this authority being given
them, partly to enable the parent more effectually to perform his
duty, and partly as a recompense for his care and trouble in the
faithful discharge of it. And upon this score the municipal laws
of some nations have given a much larger authority to the parents
than others. The ancient Roman laws gave the father a power
of life and death over his children; upon this principle, that he
who gave had also the power of taking away. But the rigor
of these laws was softened by subsequent constitutions ; so that

we ﬁnd a father banished by the Emperor Hadrian for killing
° These restrictions have since been removed by statute.

OF PARE./‘/T AND CHILD.

16;‘

his son, though he had committed a very heinous crime, upon
this maxim, that “patria potestas in pietate ddzet, mm in atrocitatr,

c0n.rz':tere.” But still they maintained to the last a very large and
absolute authority : for a son could not acquire any property of his
own durmg the life of his father; but all his acquisitions belonged
to the father, or at least the proﬁts of them, for his life.

The power of a parent by our English laws is much more
moderate; but still sufficient to keep the child in order and obe
dience. He may lawfully correct his child, being under age, in
it reasonable manner; for this is for the beneﬁt of his education.

The consent or concurrence of the parent to the marriage of his
child under age, was also a'z'1'e£te’a' by our ancient law to be ob
tained : but now it is absolutely necessary, for without it the con
tract is void.7

And this also is another means, which the law

has put into the parent’s hands, in *order the better to [*453
discharge his duty; ﬁrst, of protecting his children from the
snares of artful and designing persons ; and, next, of settling them
properly in life, by preventing the ill consequences of too early
and precipitate marriages. A father has no other power over
his son's zstate than as his trustee or guardian; for though he
may receive the proﬁts during the child's minority, yet he must
account for them when he comes of age. He may indeed have
the beneﬁt of his children’s labor while they live with him, and
are maintained by him ;8 but this is no more than he is entitled
" See ante, note It, page r47.
8 But the father may “emancipate ” his minor child, as it is termed, 1'. e.,
resign or renounce his claim to the child‘s services and earnings, and allow
him to labor on his own account. The father will not, in such case, be
bound to support the child, and the child will be entitled to his own earnings.
(Ya/mson v. Gz'bsan,4 E. D. Smith, 231 ; Canm/ar v. Cooper, 3 Barb. 115.)

It is on the ground that a father is entitled to the services of his minor
chi'd, that he is permitted to maintain an action against any one who in
jures the child by any wrongful act, or entices him away, and thus deprives
the father of his services and earnings. (Drew v. Sixth Ave. R. Ca.,
26 N. Y. 49; Sa):;'dlll v. ﬂlalkewran, 38 N. H. 54.) In case of personal injury
to the child, the action of the parent for loss of service is additional to one

that may be brought on the child's behalf for the direct injury itself.
It is on the same ground that a father may sue for seduction of his
daughter. The daughter cannot bring action herself on account of her con
sent to the wrongful act, and the father, therefore, sues for the consequen

tial injury which he has sustained by loss of service. If the daughter is a
minor, it is held in this country, that the father may recover against her
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to from his apprentices or servants.

The legal power of a father

--for a mother, as such, is entitled to no power, but only to rever

ence and respect ; the power of a father, I say, over the persons
of his children ceases at the age of twenty-one: for they are then
enfranchised by arriving at years of discretion, or that point
which the law has established, as some must necessarily be es
tablished, when the empire of the father, or other guardian, gives

place to the empire of reason.

Yet, till that age arrives, this

empire of the father continues even after his death; for he may
by his will appoint a guardian to his children. He may also
delegate part of his parental authority, during his life, to the tu
tor or schoolmaster of his child; who is then in loco pareutix,
and has such a portion of the power of the parent committed to his
charge, r;z':;., that of restraint and correction, as may be neces

sary to answer the purposes for which he is employed.“
3. The duties of children to their parents arise from a prin—
ciple of natural justice and retribution.1° For to those who gave
seducer, whether she be living in his own family or be in the service of
another, since in the latter case he has the right to demand her services at
any time. In one case the service is actual, in the other romtruc/ivc.
(Barllqy v. 131':/ll/neyer, 4 N. Y. 38; llIul1/ellall v. M1'l/rtlnrrl, H N. Y. 343.)
In England, however, if the daughter, though a minor, be in the service of
another when seduced, the father has no right of action, since this doctrine of
constructive service in such cases is not there maintained. In both coun
tries, however, the rule in regard to adult daughters is that they must be
actually in the father’s service to enable him to maintain this action: very
slight acts of service, however, will be sufficient to establish this relation,

as, z.g., living in his household and performing triflingr household duties.

These actions may be brought, not only by a father, but also by any one
standing in-loco parmtis to the daughter, as, for instance, a guardian, step
father, etc. If the father be deceased, the mother may bring the action.
{Gray v. Durland, 51 N. Y. 424; Fur/nan v. Van Sise, 56 N.Y. 435.) The
damages recoverable in these cases of seduction are not limited to the value
of the services lost, but may be exemplary, on account of the disgrace and
dishonor brought on the family and the greatness of the wrong.
9 But if the punishment administered by father or teacher be cruel,
immoderate and excessive, the act will be wrongful, and punishable both
civilly and criminally. (Commonwealllz v. Randall, 4 Gray, 38; ?'olm.r0n v.
State, 2 Humph. (Tenn.) 283.
1“ There is no common-law obligation upon a chdd to support an indigent
parent; it is created solely by statute. In a number of the States of the
Union there are statues, as in England, providing for the maintenance of
poor relatives. (Eda ard: v.Da1/is, 16 Johns. 281.)
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us existence we naturally owe subjection and obedience during
minority, and honor and reverence ever after: they who pro
tected
the weakness
of our'infancy
to our protection
Q in
the inﬁrmity
of their
age; they are
whoentitled
by sustenance
and edu
cation have enabled their offspring to prosper, ought in return

to be supported by that offspring, in case they stand in need of
assistance. Upon this principle proceed all the duties of children
to their parents which are enjoined by positive laws. And the
Athenian laws carried ‘this principle into practice with a [“'454
scrupulous kind of nicety: obliging all children to provide for
their father when fallen into poverty ; with an exception to spu
rious children, to those whose chastity had been prostituted by
consent of the father, and to those whom he had not put in any
way of gaining a livelihood. The legislature, says Baron Montes
quieu considered, that in the ﬁrst case the father, being uncertain,

had rendered the natural obligation precarious ; that in the see
\\nd case he had sullied the life he had given, and done his chil

dren the greatest of injuries, in depriving them of their reputa
tion ; and that, in the third case, he had rendered their life, so

far as in him lay, an insupportable burthen, by furnishing them
with no means of subsistence.
Our laws agree with those of Athens: with regard to the ﬁrst
only of these particulars, the case of spurious issue. In the other
cases the law does not hold the tie of nature to be dissolved by
any misbehavior of the parent; and therefore a child is equally
justiﬁable in defending the person or maintaining the cause or
suit, of a bad parent, as a good one ; and is equally compellable,
if of suﬁicient ability, to maintain and provide for a wicked and
unnatural progenitor, as for one who has shown the greatest
tenderness and parental piety.
II.

We are next to consider the case of illegitimate children,

or bastards; with regard to whom let us inquire, 1. Who are
bastards. 2. The legal duties of the parents to a bastard child.
3. The rights and incapacities attending such bastard children.
1. Who are bastards. A bastard, by our English laws, is
one that is not only begotten, but born, out of lawful matrimony.

The civil and canon laws do not allow a child to remain a bas
tard, if the parents afterwards intermarry and herein they differ
most materially from our law: which, though not so strict as to
require that the child shall be brgo/In/1, 1"yet makes it an [*455
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indispensable condition, to make it legitimate, that it shall be born,

after lawful wedlock.u

And the reason of our English law is

surely much superior to that of the Roman, if we consider the
principal end and design of establishing the contract of marriage,
taken in a civil light, abstraetedly from any religious view, which
has nothing to do with the legitimacy or illegitimacy of the chil
dren. The main end and design of marriage, therefore, being to
ascertain and fix upon some certain person, to whom the care.
the protection, the maintenance, and the education of the chil

dren should belong: this end is, undoubtedly, better answered
by legitimating all issue born after wedlock, than by legitimating
all issue of the same parties, even born before wedlock, so as wed
lock afterwards ensues : 1. Because of the very great uncertainty
there will generally be, in the proof that the issue was really be
gotten by the same man ; whereas, by conﬁning the proof to the
birth, and not to the begetting, our law has rendered it perfectly

certain what child is legitimate, and who is to take care of the
child. 2. Because by the Roman law a child may be continued
a bastard, or made legitimate, at the option of the father and
mother, by a marriage export facta ,- thereby opening a door to
many frauds and partialities, which by our law are prevented.
3. Because by those laws a man may remain a bastard till forty
years of age, and then become legitimate, by the subsequent
marriage of his parents; whereby the main end of marriage, the
protection of infants, is totally frustrated. 4. Because this rule
of the Roman law admits of no limitations as to the time or num
ber of bastards so to be legitimated ; but a dozen of them may,
twenty years after their birth, by the subsequent marriage of
their parents, be admitted to all the privileges of legitimate chil
dren. This is plainly a great discouragement to the matrimo
nial state ; to which one main inducement is usually not only the
desire of having c/zildrc/z, but also the desire of procreating law

ful /zez'rs. Vt/hereas our constitutions guard against this inde
.cency, and at the same time give sufficient allowance to the frailties
of human nature. For, if a child be begotten while the parents
are single, and they will endeavor to make an early reparation
"456] for the offense, by *marrying within a few months after,
11 The doctrine of the civil law prevails in a number of the American
States, as e._g. Vermont, Maryland, Kentucky Indiana, etc., while in others

the common-law doctrine is established.
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our law is so indulgent as not to bastardize the child, if it be born,
though not begotten, in lawful wedlock; for this is an incident

that can happen but once, since all future children will be begot
ten, as well as born, within the rules of honor and civil society.
Upon reasons like these we may suppose the peers to have acted
at the parliament of Merton, when they refused to enact that
children born before marriage should be esteemed legitimate.
From what has been said, it appears, that all children born

before matrimony are bastards by our law: and so it is of all

children born so long after the death of the husband, that, by
the usual course of gestation, they could not be begotten by
him. But, this being a matter of some uncertainty, the law is
not exact as to a few days. And this gives occasion to a pro
ceeding at common law, where a widow is suspected to feign
herself with child, in order to produce a supposititious heir to
the estate: an attempt which the rigor of the Gothic constitu
tions esteemed equivalent to the most atrocious theft, and there
fore punished with death.

In this case, with us, the heir pre

sumptive may have a writ dc r/mire z'rzsjlz'cz'mdo to examine
whether she be with child, or not; and, if she be, to keep her

under proper restraint till delivered ; which is entirely conform
able to the practice of the civil law: but, if the widow be, upor I

due examination, found not pregnant, the presumptive heir shal'
be admitted to the inheritance, though liable to lose it again, on
the birth of a child within fofty weeks from the death of a hus
band. But, if a man dies, and his widow soon after marries
again, and a child is born within such a time, as that by the

course of

nature it might have been the child of either

I“husband ; in this case he is said to be more than ordi- [*‘457

narily legitimate; for he may, when he arrives to years of dis
cretion, choose which of the fathers he pleases.12 To prevent
this, among other inconveniences, the civil law ordained that no

widow should marry iqfra amzum luctus, a rule which obtained
so early as the reign of Augustus, if not of Romulus: and the
same constitution was probably handed down to our early ances
tors from the Romans, during their stay in this island; for
1"‘ But this doctrine, if ever recognized, was too absurd to last, and it
was afterwards held to be a question for the jury to determine, according to
the evidence, which husband was most likely to be the father.” (Broom 8:
Iladley’s Comm., i. p. 561.)
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we ﬁnd it established under the Saxon and Danish govern
ments.
As bastards may be born before the coverture or marriage
state is begun, or after it is determined, so also children born

during wedlock may in some circumstances be bastards. As if
the husband be out of the kingdom of England, or, as the law
somewhat loosely phrases it, extra quatuor maria, for above nine
months, so that no access to his wife can be presumed, her issue

during that period shall be bastards.“

But, generally, during

the coverture, access of the husband shall be presumed, unless
the contrary can be shown, which is such a negative as can only

be proved by showing him to be elsewhere : for the general rule
is, />rw.rmnz'tur/tro lzgitz'matz'o/1:.

In a divorce, (1 mrnsa at t/zoro,

if the wife breeds children, they are bastards ; for the law will
presume the husband and wife conformable to the sentence of
separation, unless access be proved ; but, in a voluntary separa
tioi. by agreement, the law will suppose access, unless the nega
tive be shown. So also, if there is an apparent impossibility of
procreation on the part of the husband, as if he be only eight
years old, or the like, there the issue of the wife shall be bas

tards. Likewise, in case of divorce in the spiritual court, a win
culo matrimo/zz'z', all the issue born during the coverture are
"'458] bastards ; because such divorce is always upon *some cause,

that rendered the marriage unlawful and null from the begin
ning.
2. Let us next see the duty of parents to their bastard
children, by our law ; which is principally that of maintenance.
For, though bastards are not looked upon as children to any
13 “ But the old doctrine of the quatuor maria was long since exploded ;

and the child will now be considered illegitimate if he be born under such
circumstances as make it impossible that his mother's husband could have
begotten him, whether this impossibility arise from non-access, physical
inﬁrmity, or other cause: but the presumption of legitimacy still holds to
this extent, that if the husband have any opportunity of sexual access during

the natural period of gestation, the child will be considered legitimate,
though there may be the strongest reason for supposing it the offspring of
an adulterer,—the question for the jury in such a case always being, not
whether the husband be the father, but whether he could have been such."
(Broom & Hadley's Comm., i. p. 562.)
The same rule prevails in this
country. (See Plu'llz';$.r v. Allen, 2 Allen, 453 ; Van Aemam v. Va I Aer-na/II,
I Barb. Ch. 375; Denniran v. Page, 29 Penn. St. 420.)
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civil purposes, yet the ties of nature, of which maintenance is

one, are not so easily dissolved: and they hold indeed as to many
other intentions; as, particularly, that a man shall not marry
his bastard sister or daughter.

The civil law, therefore, when it

denied maintenance to bastards begotten under certain atrocious
circumstances, was neither consonant to nature nor reason, how

ever proﬁigate and wicked the parents might justly be esteemed.
The method in which the English law provides maintenance
for them is as follows‘:

When a woman is delivered, or declares

herself with child, of a bastard, and will by oath before a justice
of peace charge any person as having got her with child, the
justice shall cause such person to be apprehended, and commit
him till he gives security, either to maintain the child, or appear
at the next quarter sessions to dispute and try the fact. But if
the woman dies, or is married before delivery, or_ miscarries, or
proves not to have been with child, the person shall be dis

charged ; otherwise the sessions, or two justices out of sessions,
upon original application to them, may take order for the keep
ing of the bastard, by charging the mother or the reputed father
with the payment of money or other sustentation for that pur
pose.

And if such putative father, or lewd mother, run away

Crom the parish, the overseers, by direction of two justices, may
seize their rents, goods, and chattels, in order to bring up the

said bastard child. Yet such is the humanity of our laws, tha.‘
no woman can be eompulsively questioned concerning the fathe
of her child till one month after her delivery; which indulgenc-~
is, however, very frequently a hardship upon parishes, by givingI
the parents opportunity to escape.H
3. I proceed next to the rights and incapacities which apper
tain to a bastard. The rights are very few, being only such as
he can acq1zz'n',- for he can in/zcrit nothing, being looked upon
as the son of nobody ; and sometimes called fi/ins nu!/ins, some
“ These acts have been superseded by later statutes, which, however,
are adapted to secure substantially the same objects, viz., to make the
putative father liable for the maintenance and education of his illegitimate

child by means of a proceeding instituted before justices.

The mother,

however, is not released from her liability to support the child, if the father
cannot be made responsible. The acts now regulating this subject are the
35 & 36 Vict., ch. 65; 36 Vict., ch. 9; 436244 Vict., ch. 32.)

Statutes of a sim

ilar character hav :2 been enacted in a number of the United States.

(See N. Y.

Revised Statutes, i., pp. 64o~656; Laws of 1832, c. 26; Laws of1838, c. 202.)
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times ﬁlius )0/mli. Yet he may gain a surname by reputation,
though he has none by inheritance. All other children have
their primary settlement in their father's parish; but a bastard
in the parish where born, for he hath no father.16 However, in
case of fraud, as if a woman be sent either by order of justices,

or comes to beg as a vagrant, to a parish where she does not
belong and

drops her bastard there, the bastard shall, in the

ﬁrst case, be settled in the parish from whence she was illegally
removed ; or, in the latter case, in the mother’s own parish, if

the mother he apprehended for her vagrancy. Bastards also
born in any licensed hospital for pregnant women, are setted in
the parishes to which the mothers belong. The incapaci'.y of a
bastard consists principally in this, that he cannot be heir to any
one, neither can he have heirs, but of his own body; for, being

1mllz'us/ilz'u_v, he is therefore of kin to nobody, and has no an
cestor from whom any inheritable blood can be derived.“ A
bastard was also, in strictness, incapable of holy orders; and,

though that were dispensed with, yet he was utterly disqualiﬁed
from holding any dignity in the church: but this doctrine seems
now obsolete; and, in all other respects, there is no distinction
between a bastard and another man. And really any other dis
tinction, but that of not inheriting, which civil policy renders
necessary, would, with regard to the innocent offspring of his
parents’ crimes, be odious, unjust, and cruel to the last degree:
and yet the civil law, so boasted of for its equitable decisions,

made bastards, in some cases, incapable even of a gift from their
parents. A bastard may, lastly, be made legitimate, and capable
of inheriting, by the transcendent power of an act of parlia
ment, and not otherwise: as was done in the case of John of

Gaunt’s bastard children, by astatute of Richard the Second.
'5 But now in England. nbastard's senlemcnt depends upon that of the
mother until he acquires one of his own.

In this country, also, it is fre

quently made to depend upon the mother’s settlement. It is a general rule
that the mother is entitled to the legal custody of her il1eg1'timate child in

preference to the putative father.

(See People v. Kling, 6 Barb. 366;

Robalimz v. Ar/nstro/lg, I 5 Barb. 247.)
16 In a number of the United States statutes have been enacted, provid
ing that an illegitimate child may, in default of lawful issue, inherit real and
personal property from the mother ; and that the mother, or relatives on the
mother's side, if such child dies intestate without descendants, shall in like
manner inherit from him. Such is the rule in New York. (N. Y. Rev. St._
i. 753, Laws of 1855, c. 547.)
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CHAPTER VII.

[m.. COMM.——BO0K 1. ca. xvn.]
Of Guardian and lVard.

THE only general private relation, now remaining to be dis
cussed, is that of guardian and ward ; which bears a very near
resemblance to the last, and is plainly derived out of it: the
guardian being only a temporary parent, that is, for so long time
as the ward is an infant, or under age. In examining this spe
cies of relationship, I shall ﬁrst consider the different kinds of
guardians, how they are appointed, and their power and duty:
next, the different ages of persons, as deﬁned by the law: and
lastly, the privileges and disabilities of an infant, or one under
age and subject to guardianship.
I. The guardian with us performs the office both of the tutor
and curator of the Roman laws; the former of which had the
charge of the maintenance and education of the minor, the latter
the care of his fortune; or, according to the language of the
court of chancery, the tutor was the committee of the person,
the curator the committee of the estate. But this oﬁice was fre
quently united in the civil law; as it is always in our law with
regard to minors, though as to lunatics and idiots it is commonly
kept distinct.
‘Of the several species of guardians, the ﬁrst are guar- ["‘461
dians by nature: viz. the father, and, in some cases, the mother
of the child. For if an estate be left to an infant, the father is

by common law the guardian, and must account to his child for
the proﬁts. And, with regard to daughters, it seems by con
struction of the statute 4 and 5 Ph. and Mar. c. 8, that the father
might by deed or will assign a guardian to any woman-child
under the age of sixteen; and, if none be so assigned, the mother
shall in this case be guardian. There are also guardians for
1zmtm'e,' which are, of course, the father or mother, till the in

fant attains the age of fourteen years: and in default of father
or mother, the ordinary usually assigns some discreet person to
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take care of the infant's personal estate, and to provide ftr his

maintenance and education. Next are gll8.I‘(ll8J.‘.‘J in somge, (an
appellation which will be fully explained in the second book of
these Commentaries,) who are also-called guardians by the com
mon law.1 These take place only when the minor is entitled to
1 These several varieties of guardianship, viz., by nature, by nurture, and
in socage, are still recognized in English and American law, though the
relation of guardian and ward is now so frequently created in other methods
that they have lost much of their former importance. In this country, more

over, the changes which have been wrought in the laws of inheritance have
had an important effect upon these forms of guardianship. Aguardian by
nature, by the English law, had charge of the person, but not of the prop
erty, of the heir-apparent, until he reached the age of 21. An heir-apparent
is one who, if he survives, has an indefeasible right to inherit from his an
cestor; as, in England, the eldest son. This guardianship did not extend
to the other children, and was vested in the father, or, in case of his death,
in the mother. Under the laws of inheritance in the United States, by
which all the children inherit equally, this guardianship extends to all the
children, and is in fact substantially equivalent to the relation afﬂzrent
and;/lild, and has the usual legal consequences considered in law under
that topic. A guar1t'1'an by nu/‘lure also had charge only of the child's
person, but his right continued only until the child became 14.
This
guardianship applied to all the children except the heir-apparent, and was
vested, ﬁrst, in the father, secondly, in the mother. in this country, where
there is no distinction between an heir-apparent and the other children, it is
evidently the same as guardianship by nature. A gurzrdian in rocage, had
the custody of the infant’s lands as well as his person, but only of lands ob
tained by descent. If the infant also had personal property, theguardian
might take charge of that also. This guardianship devolved upon the next
of kin, who could not possibly inherit the estate. It continued until the

infant became I4, and would then cease if the infant chose another guar
dian, as he might do; but if this was not done. it continued still longer. In
some of the United States,-this kind of guardianship still exists, though the
rule that the guardian must be incapable of inheriting the estate, has been

generally changed.

Thus, in New York, if an infant acquires lands, the

lguardianship belongs (1) to the father, (2) to the mother, (3) to the nearest

and eldest relative of full age, males being preferred to females. But the
authority of such a guardian is superseded by the appointment of a testa

mentary or other guardian. (N. Y. Rev. St. i. 718.) There may be also,
by the common law, a guardian 15)! estoppel. Thus, when one wrongly
meddles with an in£ant’s property, as by receiving the rents and proﬁts, he
may be called to account as a guardian, and will be e:lo{$peu' to deny that

he has acted in that capacity.
These kinds of guardianship, heretofore considered, are such as exist by
ojicration nflaw, without any appointment being necessary. But guardians are
more frequently appointed by some court, or by the infant’s parents. Guardian:
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some estate in lands, and then by the common law the guardian
ship devolves upon his next of kin, to whom the inheritance can
not possibly descend; as, where the estate descended from his
father, in this case his uncle by the mother’s side cannot possi
bly inherit this estate, and therefore shall be the guardian. For
the lawjudges it improper to trust the person of an infant in his
hands, who may by possibility become heir to him; that there
may be no temptation, nor even suspicion of temptation, for him to
abuse his trust. The Roman laws proceed on a quite contrary prin
ciple, committing the care of the minor to him who is the next to

succeed to the inheritance, presuming that the next heir would take
the best care of an estate, to which he has a prospect of succeed
inO'
O ; and this the Y boast to be “.r1mzma r022z'dc;ztz'a.” But in the
mean time they seem to have forgotten, how much it is the

“guardian’s interest to remove the incumbrance of his [*462
pupils life from that estate for which he is supposed to have so
great a regard. And this affords Fortescue, and Sir Edward
appointed by courts, are either, ( I) guardz'm1.n'n r/umrery, (2,\g11ardz'a/zr ad
litem, (3)guar1!z'anr ajipazvzledéyjﬁrobrzle or surrogale courl: : those appointed
by parents are Iesla/mvzlary guardians. In the ﬁrst two forms of guardianship,
the appointment is made by virtue of an inherent power in the court; in the
last two, the power to appoint is conferred by statute. (I) In England, the
court of chancery has, from an early period, exercised the power of appoint
ing guardians to take the custody of minors and their estates. In the
United States, courts of equity are generally invested with the same
authority, their power in this respect being frequently prescribed by.
statute. If the infant be over 14 at the time of appointment, he is usually
allowed by the court to choose a guardian for himself; but, if under 14, the
court makes its own choice, with due regard, of course, to the wishes of
relatives. The guardian’s authority ceases when the ward becomes 21. (2)
A guardian ad litem (z'.e., for the litigation) may be appointed by any court

in which an action is pending, to which the infant is a party.

This is usually.

an attorney-at-law. The duty of such a guardian is to represent the infant-.
in the suit and attend to its interests. (3) It is quite common to confer
power by statute, upon probate and surrogate courts, to appoint guardians.
The infant, if over 14., may himself choose the guardian, but not if under 14.
Such guardians are primarily under the control of the probate court. but the:

court of chancery also has jurisdiction over them. (4) Testamentary guardians >
are those appointed, by the father's will. The statute 12 Charles II., which.
ﬁrst gave this power in England. has been generally adopted in this country, or
statutes of similar purport have been enacted.

the control of courts of equity.
minority.

Such guardians are also under.

Their power generally lasts during the Iward's

Sometimes, as in New York, the mother's consent is required to the

appointment. This guariianship extends both to the ward's person and property.

I2
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Coke, an ample opportunity for triumph; they aﬁirming, that to
commit the custody of an infant to him that is next in succes
sion is “ quasi agnum c0mmz'tm'e1u/)0, ad dwormzdmn." These
guardians in socage, like those for nurture, continue only till the
minor is fourteen years of age; for then, in both cases, he is
presumed to have discretion, so far as to choose his own guar
dian. This he may do, unless one be appointed by the father.
by virtue of the statute [2 Car. II.,c. 24, which, considering the
imbeeility of judgment in children of the age of fourteen, and
the abolition of guardianship in c/rivalry (which lasted till the
age of twenty-one, and of which we shall speak hereafter), en
acts, that any father, under age or of full age, may by deed or
will dispose of the custody of his child, either born or unborn,
to any person, except a popish recusant, either in possession or
reversion, till such child attains the age of one-and-twenty years.’
These are called guardians by statule, or testamentary guardians.
There are also special guardians by custom of London, and other
places ; but they are particular exceptions, and do not fall under
the general law.
The power and reciprocal duty of a guardian and ward are
the same, fro temporc, as that of a father and child ; and there
fore I shall not repeat them, but shall only add, that the guardian,

*463 when the ward comes of age, is bound to give ‘him an
account of all that he has transacted on his behalf, and must an

swer for all losses by his wilful default or negligence.‘

In order

2 All religious disabilities are now removed.
8The authority of the guardian over the ward’s person is not, in all
respects, identical with that which a father possesses, nor are his rights and
obligations strictly the same, though this is true to a large extent. The
guardian is under no obligation to support the child, except from the child's
own property, nor has he any right to the ward’s labor and services. But
he has a right to the custody of the ward, may direct his education both in
the ordinary branches of learning and in moral and religious instruction,

and, like a father, may change the child's domicile. The guardian usually
has the same power as a father to bind out the child as an apprentice, but

this matter is commonly governed by statutes.

Guardianship of the person

ends when the ward marries, and, according to the weight of authority,

.gnar'clianship of the properly also, if the ward is a female.

The guardz'an’.|

powersin reference to the ;5er.t0nal properly of the ward are quite ample.
He may sell and dispose of such property, whether it consist of tangible

property or of rights in action, and confer a good title upon the purchaser.
Field v. .S‘:I1iqﬂe/in, 7 Johns. Ch. I 50-, Tultle v. Hear/y, 59 Barb. 334.)
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therefore to prevent disagreeable contests with young gentlemen,
it has become a practice for many guardians, of large estates
especially, to indemnify themselves by applying to the court of
he must act in such cases with a wise regard to the ward’s interest, or he
will be accountable. V)/hatcver personal property the ward becomes entitled
to, as, e.g., a bequest in a will, or a distributive share of an intestate’s estate,
etc., passes into the guardian’s control. But as regards the ward’s realcstak,
his authority is more limited. His only right is to receive the rents and
profits,and to place the land upon lease duringr the ward’s minority. (Low
v.1’urdy, 2 Lansing, 22; Genet v. Ta!///mfge, l Johns. Ch. 561.) He is
not permitted to erect buildings upon the ward’s land, and hold the ward
responsible for the expense incurred, unless he obtain authority from the
proper court. Hassard v. Rae, H Barb. 22.) The power to order a sale
..f the infant’s real estate generally belongs to the court of chancery; and the
method in which such sales are to be conducted is usually regulated by stat
ute, and by rules of court thereby authorized. Power to make such sales is
wont to be allowed, when it is deemed advantageous for the infant’s interests,
but a careful investigation is usually required to be made as to the nature
and amount of the ward’s property, and the reasons for disposing of it,
before such authority will be granted. (See Hyatt v. Seely, H N. Y. 52;
Bullet! v. Burrill, 50 N. Y. [3 ; see 44 & 45 Vict. c. 4:, ss. 41-44.)

The duties of a guardian are to so keep charge of the ward’s person and
education, and to manage and attend to his property, that the interests of
the ward will be best promoted. For his position is really that of a trustee,
and, as in all cases of trust, he must consult solely the ward’s advantage and

not his own.

Hence he cannot derive any personal gain from the use of the

ward’s money; and whatever proﬁt is derived from an investment of such
money belongs to the ward only. So if any proﬁt is gained from any con
tract into which he enters on the infant’s behalf,,the infant is entitled to it.
tS'f/!:aéa1lg/1 v. Sears, I0]Olit1S. 435.) The mode in which investments of the
ward’s property shall be made is usually prescribed by statute or rules of
court; and if the guardian suffers the property to remain in an unproductive
condition for an unreasonable length of time, he will be liable for simple
interest thereon. If he is guilty of ﬂagrant violation of duty or gross delinquency, as if he wilfully wastes the ward’s money, or employs it in his own
business, he will be compelled to pay compound interest. So if l~e purposely
injures the ward’s real property or personal chattels, as by damaging a house,
etc., he may be held liable in heavy damages.
in cases of improper con
duct, he maybe removed by the court, and another guardian appointed in
his stead. (Erparte Cooper, 2 Paige, 34,) Fixed habits of intemperance
have been held a suﬂicient ground of removal. (Kettletnr v. Gardner, I Paige,
488.) Guardians may be required to give an account of their dealings with
the ward’s property from time to time; and in case of their removal, or the
arrival of the ward at majority, it is a matter of course to require such an
accounting and for the guardian to pay over the balance in his hands.
(Skirt)/wre v. Davies, to Paige, 316.) The ward has usually one year after
coming of age to investigate the guardian’s accounts and to object to the
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chancery, acting under its direction, and accounting annually
before the officers of that court.

For the lord chancellor is, by

right derived from the crown, the general and supreme guardian
of all infants, as well as idiots and lunatics ; that is, of all such

persons as have not discretion enough to manage their own con
cerns. In case therefore any guardian abuses his trust, the
court will check and punish him; nay, sometimes will proceed to
the removal of him, and appoint another in his stead.
2. Let us next consider the ward or person within age, for

whose assistance and support these guardians are constituted by
law; or who it is, that is said to be within age. The ages of
male and female are different for different purposes. A male at
twelve years old may take the oath of allegiance; at fourtrm is
at years of discretion, and therefore may consent or disagree to
marriage, may choose his guardian, and, if his discretion be actu
ally proved, may make his testament of his personal estate ;‘ at

swuztierz may be an executor; and at twenty-one is at his own
disposal, and may alien his lands, goods and chattels. A female
also at 587167! years of ‘age may be betrothed or given in marriage;
at nine is entitled to dower ; at lwelz/c is at years of maturity,
and therefore may consent or disagree to marriage, and, if
proved to have sufficient discretion may bequeath her personal
estate; at fourteen is at years of legal discretion, and may choose
a guardian; at set/e/ztavz may be executrix; and at twenty-om‘
may dispose of herselﬂand her lands. So that full age in male
same if found to be wrong. (Ezyﬁarle Van Home, 7 Paige, 46.) The com
pensation of the guardian is generally regulated by statute, and is commonly
a certain percentage upon moneys received and paid out. Transactions
between the guardian and ward are carefully scrutinized by courts of equity,
in order that no advantage may be taken of the ward; and even after the
ward attains majority, contracts between him and the guardian will not be
deemed valid, unless sufficient time has elapsed to render it reasonably
presumable that the guardian’s authority is no longer so inﬂuential with the
child as to govern or bias his actions.
4 By the present English rule ipfants cannot make wills of personal prop
erty. The age at WhICl'l this may now be done is twenty-one. In a number
of the American States, similar statutes have been passed, though the com
mdn-law rule still prevails unless modiﬁed by statute. The other rules stated

in the text as to the ages at which various legal acts may be done, are still
generally in force in this country. In some States, however, as Vermont
and Ohio, females become of age at eighteen; and in some, a person cannot '
be executor or admmistrator until he becomes twenty-one.
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or female is twenty-one years, which age is completed on the day
preceding the anniversary of a person’s birth, who till that time
is an infant, and so styled in law. Among the ancient Greeks
and Romans women were never *of age, but subject to per- [*464
petual guardianship, unless when married, “1zz'si colzzlenzlrsent in
mammz vz'rz' :” and, when that perpetual tutelage wore away in
process of time, we ﬁnd that, in females as well as males, full

age was not till twenty-ﬁve years Thus, by the constitution of
different kingdoms, this period, which is merely arbitrary, and
juris positivi, is ﬁxed at different times. Scotland agrees with
England in this point ; both probzibly copying from the old
Saxon constitutions on the continent, which extended the age of

minority “ ad a/mum 1/zlgesimmn primzmz, et ea 2.'s.7.1./ejzlwrzes sub
tzztelmn 1'¢"/Jommt ;” but in Naples they are of full age at szlg/L
tem ,- in France, with regard to marriage, not till t/:z'r{y ,- and in
Holland at twem‘y-ﬁve.
3. Infants have various privileges, and various disabilities;
but their very disabilities are privileges ; in order to secure them
from hurting themselves by their own improvident acts. An in
fant cannot be sued but under the protection, and joining the
name, of his guardian ; for he is to defend him against all attacks
as well by law as otherwise 2‘ but he may sue either by his guar
dian, or /)I’0£/{Kill a//zy, his next friend, who is not his guardian.
This /)r0chcz'/1 may may be any person who will undertake the
infant's,cause; and it frequently happens, that an infant, by his
proc/win amy, institutes a suit in equity against a fraudulent
guardian. In criminal cases, an infant of the age of fourlccu
years may be capitally punished for any capital offence: but un
der the age of sewn he cannot. The period between swan and
_f0urtcm is subject to much uncertainty: for the infant shall,
generally speaking, be judged j>rz'ma fade innocent; yet if he
was do/1' caﬂzx, and could discern between good and evil at the
time of the offence committed, he may be convicted and undergo
judgment and execution of death, though he hath not attaineo
to years of puberty or *discretion. And Sir Matthew Hale ["165
" The infant is sued in his own name as any other person, but appears to
defend his cause by guardian, it being within the authority of every court to
appoint a guardian ad litem, where one of the parties is an infant.
In some of the United States. as in New York, an infant does not ap
pear by f‘ next friend,” but only by guardian duly appointed.
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gives us two instances, one of a girl of thirteen, wht was burned

for killing her mistress; another of a boy still younger, that had
killed his companion, and hid himself, who was hanged; for it

appeared by his hiding that he knew he had done wrong, and
could discern between good and evil : and in such cases the
maxim of law is, that malz'tz'a :11/>/ilet wtatem. So also, in much
more modern times, a boy of ten years old, who was guilty of a
heinous murder, was held a proper subject for capital punish
ment, by the opinion of all the judges.
\Vith regard to estates and civil property, an infant hath many
privileges, which will be better understood when we come to
treat more particularly of those matters: but this may be said in
general, that an infant shall lose nothing by non-claim, or neg
lect of demanding his right ; nor shall any other /(IC/(£5 or negli

gence be imputed to an infant, except in some very particular
cases.
It is generally true, that an infant can neither alien his
lands, nor do any legal act, nor make a deed, nor indeed any
manner of contract, that will bind him. But still to all these
rules there are some exceptions: part of which were just now
mentioned in reckoning up the different capacities which they
assume at different ages : and there are others, a few of which
it may not be improper to recite, as a general specimen of the
whole.

And, ﬁrst, it is true, that infants cannot alien their es

tates: but infant trustees, or mortgagees, are enabled to convey,
under the direction of the court of chancery or exchequer, or
other courts of equity, the estates they hold in trust or mortgage,
to such person as the court shall appoint. Also it is generally
true, that an infant can do no legal act : yet an infant, who has

had an advowson, may present to the benefice when it becomes
void.

For the law in this case dispenses with one rule, in order

'466] to maintain others of far ‘greater consequence : it permits
an infant to present a clerk, who, if unﬁt, may be rejected by the
bishop, rather than either suffer the church to be unserved till
he comes of age, or permit the infant to be debarred of his right
by lapse to the bishop. An infant may also purchase lands, but
his purchase is incomplete: for, when he comes to age, he may
either agree or disagree to it, as he thinks prudent or proper,
without alleging any reason ; and so may his heirs after him, if
he dies without having compelled his agreement.

It is, farthP“
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generally true, that an infant, under twenty-one, can make no
deed but what is afterwards voidable : yet in some cases he may
bind himself apprentice by deed indented or indentures, for seven
years; and he may by‘deed or will appoint a guardian to his
children, if he has any. Lastly, it is generally true, that an in
fant can make no other contract that will bind him : yet he may
bind himself to pay for his necessary meat, drink, apparel, phys
ic, and such other necessaries ; and likewise for his good teach
ing and instruction whereby he may proﬁt himself afterwards.
And thus much, at present, for the privileges and disabilities of

infants.‘

‘

‘I. A )1 Infant’: Lz'abz'l:'l_y upon Con!rad.—It has been provided in Eng
land by statute, passed Aug. 7, 1874, that all contracts which before by law
were voidable, whether by specialty or by simple contract, entered into by
infants for the repayment of money lent, or for goods supplied (other than

contracts for necessaries) and all accounts stated with infants shall be ab
solutely '1/aid; and no action shall be brought upon any ratiﬁcation made
after full age of such contracts, whether such ratiﬁcation be based upon a
new consideration or not.

(37 8: 38 Vict., ch. 62.)

This statute sets at rest in England a question about which there has
been from early times no little controversy, viz.,whether an infant’s contracts

are void or voidable.

Formerly the tendency was to hold agreements to be

void which were not plainly for the infant’s beneﬁt, while in modern times
the opposite view has been taken, and an infant’s contracts generally de
clared voidable. Such had come to be the rule in England before this
statute, and such still continues to be the rule in the United States. The
distinction is of much importance, because if the contract he voidable only,
it will be at the option of the infant to ratify or disafﬁrm it on coming_of age,
while if it be void, it is incapable of ratiﬁcation. If an infant make a con
veyance of his lands-, he may disafﬁrm upon attaining majority, and bring an
action of ejectment to recover possession. (Baal v. /llix, I7 Wend. lh).|
In the case of wild and vacant lands, a conveyance to another will be a suf
ficient disatﬁrrr-ance.
(Wallace v. Carjbcnlar, ll Johns. 539.) In some
States, it is held that ejectment may be brought at any time within 20 years
after coming of age, or within the usual period of limitation.‘ But some
positive act of disaffirmance is necessary in order to avoid the conveyance.
tV00r/tie: v. Voarlzier, 24 Barb. I 50; 1)omim'ck v. Alicluzel, 4 Sandf. 374.)

If an infant has purchased real estate, it will be deemed a ratiﬁcation, if
after becoming of age, he retains possession and exercises acts of owner
ship over the property. (1-lvmy v. Rant, 33 N.Y. 526.)

Sales of personal

lJroperty by infants, may be avoided by them during minority, or within a
reasonable time afterw‘ards, by any proper act of disaﬁirmance, as by bring
ing suit to recover the property. (Staford v. R00/; 9 Cow. 626; C/la/iin v.
S/my/21', 49 N.\'. 407.; An unconditional sale of the property is such an
act. (Stale v. I’,/az'.r!ad, 43 N.H. 4I3.) If the infant had purchased personal
' See [wine v. Ir:/im’, 9 Wall. OI7; Sim: v. E1/erlmrl, :02 U. S. 300.
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CHAPTER VIII.

[BL comr.—-noon I. cu. xvnn]
Of Corporationr.

NE have hitherto considered persons in their 1 atural capaci
t‘.\..i and have treated of their rights and duties. But, as all per
sonal rights die with the person; and, as the necessary forms of
investing a series of individuals, one after another, with the same

identical rights, would be very inconvenient, if not impractica
property, a retention and use thereof after majority would, as in the case of
real estate, be a sufﬁcient aﬁirmance. (See Kitchen v. Lee, H Paige, I07.)
Bonds, pnmissory notes promises to pay debts, and other similar personal
engagemen.s, will not be enforceable unless the infant ratify them on attain
ing majority. (Goarlull v. /llyers, 3 Wend. 479.) But if the infant has ac
quired any p.0perty under the contract or derived any pecuniary beneﬁt, he
should, as abeneral rule, return this to the other party on rescinding the
agreement, so as to restore him, as far as possible, to the same condition as
before the con.ract was inade."(Gray v. Lesrington, 2 B05. 257; Bartholo
mew v. Fi/mzmare,

I7 Barb. 428.)

If an infant makes a contract to serve

foracertain time, he may leave the employment before the time has ex

pired, and still Le entitled to recover for the value of the services actually
rendered. (W/tt'L.'IlﬂfJ/I v. Hall, 3 Den. 375.) This would not be true in
the case of an adult, who could recover nothing under such circumstances.
The"e is one exception, of great importance, to the- rule that an infant's
contracts are voidable, and that is in regard to contracts for “m-re.m‘arie.r,"
which are held binding. This exception is established for the infant's bene
ﬁt, so that he may be able to procure the means of subsistence. Under
the term “necessaries,” would be included food, lodging, clothing, medi
cine, etc. Such articles would come within this category as were suitable
to the infant‘s position and station in life; so that what would be necessaries

m one case, might not be so in another.

Diversity in wealth and social

station would cause an important difference in this respect. (Atrlulron v.
Jruﬂ", 5o Barb. 381 ; Ryder v. Wambwell, L. R., 4 Ex. 32; LR. 3 Ex. 90.)
What classes of articles are comprehended in the term “necessaries,” is for
the court to determine upon, and to state as matter of law to the jury, while
the jury decide as matter of fact, whether particular articles, in the special
case under trial, come within any of these classes. But though an infant is
uable for necessaries, he is not necessarily bound to pay the price agreed
upon; and the reasonableness of this may be inquired into ':y the court
* But if he cannot do this, he may still rescind. (Grrm v. Grrrn, 69 N. Y.
553; C/mndler v. Sinmmnr, 97 Mass. 508; see Towlz v. Drrrrm, 73 Me. 252.)
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ble ; it has been found necessary, when it is for the adv antage
of the public to have any particular rights kept on foot and con
tinued, to constitute artiﬁcial persons, who may maintain a per

petual succession, and enjoy a kind of legal immortality.
These artiﬁcial persons are called bodies politic, bodies cor
porate, (coqﬁara roqﬂorata), or corporations: of which there is a
great variety subsisting, for the advancement of religion, of learn
and, if excessive, it will be reduced to the real value of the goods. More
over, if the infant’s support is provided for by his father, guardian, or friends,
he will not be responsible even for necessaries: one who furnishes articles
to him is bound to make due inquiry as to his need of them, and acts at his
peril in relying upon the infant’s responsibility. (Kline v. L’/lrnoureur, 2
Paige, 4K9.) Soif the goods be furnished upon the father’s credit, the infant
is relieved from accountability for the payment.
1/. Lz'abz'1z'l_y for T0rl:.—It is a general rule that an infant is responsible
for his torts; as, for assault and battery, for conversion (i. e., the wrongful
appropriation of another’s chattels), for negligence causing injury, etc.
(Bullar/z v. Baétozk, 3 Wend. 391; Conklin v. T/mmpsou, 29 Barb. 218-.
F1‘:/1 v. Ferris, 5 Duer, 49.) But, in some cases, a tort is connected with a
contract, and an infant is then held irresponsible, whenever to hold him liable
on the ground of tort would be virtually to render him responsible upon his
contract obligations. His contracts cannot be enforced, either directly or
indirectly, unless duly ratiﬁed. Thus, if an infant be guilty of fraud in mak
ing a contract, he cannot be sued upon the contract, nor in tort for the fraud.
(See /lloore v. Eastman, I Hun. (N. Y.) 578; Lowell v. Dam'e!s, 2 Gray,
I61; and see Sludwell v. S/m;)lcr, 54 N. Y. 249.) But if goods were fur
nished to the infant, under the contract, and he should avail himself of his
infancy to avoid payment, the vendor might reclaim the goods, as having
never parted with his property in them. (Badger v. 1’/1inney, 15 Mass. 359.)
For fraud, however, not connected with contract, an infant will be liable.

So, although a contract be entered into, if the tort connected with it be a
wilful and distinct wrong, and in reality independent of the agreement,

though made possible by it, the infant will be responsible on the ground of
tort; as if, for example, an infant should hire a horse and treat it with such
wilful violence and cruelty as to cause its death. (C(II)l}§b¢’// v. Stakes, 2
\Vend. I317; Barnard \'. Haggis, Lt C. B. N. 5.45; Hall v. Carcoran, ro7
Mass. 25!.) Courts of equity have, in some cases, shown a disposition to

hold an infant responsible for fraudulent representations connected with
contract. (Unity faint Stack Bank Art. In re King, 3 De Gt.-x and Jones. 63,
69; 1Vel.mn v. Stacker, 4 id. 465; sec Nolan v. _'}’am:, 53 la. 587 ; Sim: v. Ever
/lardl, 102 U. S. 300; Cuuran’ v. Lam‘, 26 Minn. 389.)

111. Lzhbilityfar Crz'me.—-The general rules, stated in the text, in regard
to responsibility on this ground, still prevail. The punishments, however,
in modern times, are much more merciful. For most criminal offencesI
infants are sent to reform schools or houses of correction, etc. (See Penpla
:. D!"/ll‘, I Wheeler Cr. Cases, 230; People v. lfendall, 25 Wend. 399.)
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ing, and of commerce ; in order to preserve entire and for ever
those rights and immunities, which, if they were granted only to
those individuals of which the body corporate is composed,

would upon their death be utterly lost and extinct. To show
the advantages of these incorporations, let us consider the case
of zf college in either of our universities, founded ad studmdzmz
at orandum, for the encouragement and support of religion and

learning.

If this were a mere voluntary assembly, the individu

als which compose it might indeed read, pray, study, and per
form scholastic e§ercises together, so long as they could agree
"468] to do so : but they ll‘could neither frame, nor receive any
laws or rules of their conduct; none at least, which would have

any binding force, for want of a coercive power to create a sulﬁ
cient obligation. Neither could they be capable of retaining any
privileges or immunities: for, if such privileges be attacked,
which of all this unconnected assembly has the right, or ability,
to defend them? And, when they are dispersed by death or
otherwise, how shall they transfer these advantages to another
set of students, equally unconnected as themselves? So also,
with regard to holding estates or other property, if land be
granted for the purposes of religion or learning to twenty indi
viduals not incorporated, there is no legal way of continuing the
property to any other persons for the same purposes, but by end
less conveyances from one to the other, as often as the hands

are changed. But when they are consolidated and united into a
corporation, they and their successors are then considered as one
person in law: as one person, they have one will, which is col
lected from the sense of the majority of the individuals : this one
will may establish rules and orders for the regulation of the
whole, which are a sort of municipal law of this little republic;

or rules and statutes may be prescribed to it at its creation, which
are then in the place of natural laws: the privileges and immu
nities, the estates and possessions, of the corporation, when once
vested in them, will be for ever vested, without any new convey
ance to new successions ; for all the individual members that

have existed from the foundation to the present time, or that
shall ever hereafter exist, are but one person in law, a person

that never dies: in like manner as the river Thames is still the
same rive“, though the parts which compose it are changing every
instant.

O1" CORP ORA '1'l0:VS.

187

The honor of originally inventing these political constitutions
entirely belongs to the Romans. They were introduced, as Plu
tarch says, by Numa; who ﬁnding, upon his accession, the city
torn to pieces by the two rival factions of Sabines and Romans.
thought it a prudent and politic measure to subdivide these two
into many smaller ones, by ‘instituting separate societies [*469
of every manual trade and profession. They were afterwards
much considered by the civil law, in which they were called .wu'
wrsitatcs, as forming one whole out of many individuals; or col
lqgia, from being gathered together: they were adopted also by
the canon law, for the maintenance of ecclesiastical discipline;
and from them our spiritual corporations are derived. But our
laws have considerably reﬁned and improved upon the invention,
according to the usual genius of the English nation: particularly
with regard to sole corporations, consisting of one person only,
of which the Roman lawyers had no notion ; their maxim being
that “ tres faciu/It co//egium." Though they held, that if a cor
poration, originally consisting of three persons, be reduced to
one, “ si u/1z'z1cr.rz'ta.r ad uuum redit," it may still subsist as a cor
poration, “ et stat uomeu u/zit/¢'rsz'tutis.”
Before we proceed to treat of the several incidents of corpo
rations, as regarded by the laws of England, let us ﬁrst take a
view of the several sorts of them ; and then we shall be better

enabled to apprehend their respective qualities.
The ﬁrst division of corporations is into aggregate and sole.
Corporations aggregate consist of many persons united together
into one society, and are kept up by a perpetual succession of
members, so as to continue forever: of which kind are the mayor
and commonalty of a city, the head and fellows of a college, the
dean and chapter of a cathedral church. Corporations sole con
sist of one person only and his successors, in some particular sta
tion, who are incorporated by law, in order to give them some
legal capacities and advantages, particularly that of perpetuity,
which in their natural persons they could not have had.1 In this
1 Sole corporations are very rare in the United States. But in Massa
chusetts, it has been held that a minister seized of parsonage lands, in the
right of the parish, is, for this purpose. a sole corporation. (Brunswizk v.
Dzmniug, 7 Mass. 447.) So, in New York, where, by statute, a joint stock

company may be sued in the name of its president (or treasurer), this officer
is deemed a corporation sole, for the purpose of bringing actions.
cott \'. Fargo, 6! N. Y. 542.)

(IVe:t
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sense, the king is a sole corporation ; so is a bishop; so :.re soun
deans, and prebendaries, distinct from their several chapters;
and so is every parson and vicar. And the necessity, or at least
use, of this institution will be very apparent, if we consider the
"470] case of ‘a parson of a church. At the original endowment
of parish churches, the freehold of the church, the church-yard,

the parsonage house, the glebe, and the tithes of the parish, were
vested in the then parson by the bounty of the donor, as a tem
poral recompense to him for his spiritual care of the inhabitants,
and with intent that the same emoluments should ever after
wards continue as a recompense for the same care. But how
was this to be effected? The freehold was vested in the par
son ; and, if we suppose it vested in his natural capacity, on his
death it might descend to his heir, and would be liable to his
debts and incumbrances: or, at best, the heir might be compella
ble, at some trouble and expense, to convey these rights to the
succeeding incumbent. The law therefore has wisely ordained,

that the parson, quatenus parson, shall never die, any more than
the king; by making him and his successors a corporation. By
which means all the original rights of the parsonage are pre
served entire to the successor: for the present incumbent, and
his predecessor who lived seven centuries ago, are in law one and
the same person; and what was given to the one was given to
the other also.
Another division of incorporations, either sole or aggregate,
is into rrc!c.rz'aslz'cal and lay. Ecclesiastical corporations are where
the members that compose it are entirely spiritual persons:
such as, bishops; certain deans, and prebendaries; all archdea

cons, parsons, and vicars; which are sole corporations; deans
and chapters at present, and formerly prior and convent, abbot
and monks, and the like, bodies aggregate. These are erected
for the furtherance of religion, and perpetuating the rights of the
church.’

Lay corporations are of two sorts, civil and elcemosyw

ary. The civil are such as are erected for a variety of tem
poral purposes. The king, for instance, is made a corporation to
prevent in general the possibility of an iuterrrgzzmn or vacancy
of the throne, and to preserve the possessions of the crown en
2 Ecclesiastical corporations, in the strict legal meaning of the phrase, do
not exist in the United States. Religious bodies and associations in this
country are civil corporations. (1'\’obu'/ran v. li’ulliou.r, [1 N. Y. 243.)
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tire ; for immediately upon_the demise of one king, his successor

is, as we have formerly seen, in full possession of the regal rights
and dignity. Other lay corporations are erected for the good
government of *a town or particular district, as a mayor [*‘471
and commonalty, bailiff and burgesses, or the like : some for the

advancement and regulation of manufactures and commerce ; as
the trading companies of London, and other towns: and some
for the better carrying on of divers special purposes ; as church
wardens, for conservation of the goods of the parish; the col
lege of physicians and company of surgeons in London, for the
improvement of the medical science; the royal society, for the
advancement of natural knowledge; and the society of antiqua
ries for promoting the study of antiquities. And among these I
am inclined to think the general corporate bodies of the univer
sities of Oxford and Cambridge must be ranked: for it is clear
they are not spiritual or ecclesiastical corporations, being com
posed of more laymen than clergy: neither are they eleemosyn
ary foundations, though stipends are annexed to particular
magistrates and professors, any more than other corporations
where the acting officers have standing salaries ; for these are
rewards fro opsre ct labore, not charitable donations only, since
every stipend is preceded by service and duty: they seem there
fore to be merely civil corporations. The clecmosynary sort are
such as are constituted for the perpetual distribution of the free
alms, or bounty, of the founder of them to such persons as he

has directed. Of this kind are all hospitals for the maintenance
of the poor, sick, and impotent: and all colleges both in our uni
versities and out of them: which colleges are founded for two
purposes ; I. For the promotion of piety and learning by proper
regulations and ordinances. 2. For imparting assistance to the
members of those bodies, in order to enable them to prosecute

their devotion and studies with greater ease and assiduity. And
all these clecmosynary corporations are, strictly speaking, lay and
not ecclesiastical, even though composed of ecclesiastical per
sons, and although they in some things partake of the nature,
privileges, and restrictions of ecclesiastical bodies.8
8 There are also other important distinctions between corporations which
deserve mention. Thus civil corporations are distinguished as ﬁublir and
private. Public corporations are such as are established for purposes of
government. and invested with political powers, as cities and villages ; these
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"Having thus marshalled the several species of corpora

tions, let us next proceed to consider, I. How corporations in gen
eral may be created. 2. What are their powers, capacities, and
incapacities. 3. How corporations are visited. And 4. How
they may be dissolved.
I. Corporations, by the civil law, seem to have been created
by the mere act, and voluntary association of their members;

provided such convention was not contrary to law, for then it
was z'llicz'tum £0!/rgium. It does not appear that the prince's
consent was necessary to be actually given to the foundation of
them; but merely that the original founders of these voluntary
and friendly societies, for they were little more than such, should
not establish any meetings in opposition to the laws of the state.
But, with us in England, the king's consent is absolutely ne
cessary to the erection of any corporation, either impliedly or
expressly given. The king’s implied consent is to be found in
corporations which exist by force of the common law, to which
our former kings are supposed to have given their concurrence;

common law being nothing else but custom, arising from the
are otherwise termed municipal corporations. Private corporations include
others of a civil character. Though a corporation be created by public
authority, and contribute largely to public advantage, yet it is private, unless
empowered to administer civil or municipal authority. Thus a bank created

by government for its own uses, but the stock of which is owned by private
persons, is a private corporation.

So are railroads, insurance companies,

manufacturing associations. etc. This distinction is of much consequence
in the United States, since a public corporation, being regarded as a mere
instrument of government, and a depositary of political power conferred by

the legislature, can be established or dissolved, invested with new powers or
deprived of those which it previously possessed, at the will of the legisla
ture. But an act creating a private corporation, on the other hand, is in the
nature of a contract; and under that provision in the U. S. Constitution
which prohibits the States from passing any law impairing the obligation of

contracts. cannot be abrogated, or essentially altered or impaired, by the
annexation of any new terms or conditions. To avoid the effect of this
rule, it is sometimes provided by State Constitutions that charters of private
corporations shall be subject to modiﬁcation or repeal, or a clause to this
effect is inserted in the charter itself. There are also what are known as

quasi-corporaﬁorrs, which are bodips possessing some of the ordinary pow~
ers of corporations,but not all; as, e. g.,
of the poor, etc. In New York, and
qumi corporations. Such corporations
tion of duty, so far as a remedy is given

counties, school districts, overseers
a number of the States, towns are
are only liable for neglect or viola
against them by statute.
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OI this sxt are

the king himself, all bishops, parsons, vicars, churchwardens, and

some others; who by common law have ever been held, as far as
our books can show us, to have been corporations, 1/z'rIute oﬁicii .'

and this incorporation is so inseparably annexed to their oﬁices,
that we cannot frame a complete legal idea of any of these per
sons, but we must also have an, idea of a corporation, capable to
transmit *his rights to his successor at the same time. [*473

Another method of implication, whereby the king's consent is
presumed, is as to all corporations by prcscrz'ptz'o/z, such as the city
of London, and many others which have existed as cor'porations,
time whereof the memory of man runneth not to the contrary;
and therefore are looked upon in law to be well created. For
though the members thereof can show no legal charter of incor
poration, yet in cases of such high antiquity the law presumes
there once was one ; and that by the variety of accidents which
alength of time may produce, the charter is lost or destroyed.
The methods by which the king’s consent is expressly given are
either by act of parliament or charter. By act of parliament, of
which the royal assent is a necessary ingredient, corporations
may undoubtedly be created : but it is observable, that, till of late
years, most of these statutes which are usually cited as having
created corporations do either conﬁrm such as have been before
created by the king, as in case of the College of Physicians,
erected by charter 10, Henry VIII. which charter was afterwards
conﬁrmed in parliament ; or they permit the king to erect a cor
poration infuluro with such and such powers, as is the case of

the Bank of England, and the society of the British Fishery.
So that the immediate creative act was usually performed by the
king alone, in virtue of his royal perogativc.
All the other methods, therefore, whereby corporations exist,
by common law, by prescription, and by act of parliament,are for
the most part reducible to this of the king’s letters patent, or
charter of incorporation. The kings creation may be performed
by the words “ crramus, erzlgi/nus,fundamus, z';zc0r;i>0l'a1/zzzs," or the

like.

Nay, it is held, that if the king grants to a set of men to have

gi/dam men-atoriam, a *mercantile meeting or assembly, [*-174

this is alone suﬂicient to incorporate and establish them for ever.
The parliament, we observed, by its absolute and transcend
ent authority, may perform this, or any other act whatsoever:
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and actually did perform it to a great extent, by statute 39 Eliz.
c. 5, which incorporated all hospitals and houses of correction
founded by charitable persons, without farther trouble: and the
same has been done in other cases of charitable foundations.
But otherwise it has not formerly been usual thus to intrench
upon the prerogative of the crown, and the king may prevent it
when he pleases. And, in the particular instance before mention
ed, it was done, as Sir Edward Coke observes, to avoid the charges

of incorporation and licenses of mortmain in small benefactions ;
which in his days were grown so great, that they discouraged
many men from undertaking these pious and charitable works.
The king, it is said, may grant to a subject the power of
erecting corporations, though the contrary was formerly held:
that is, he may permit the subject to name the person and powers
of the corporation at his pleasure; but it is really the king that
erects, and the subject is but the instrument: for though none

but the king can make a corporation, yet qr/z'fac1'tprr alizmz, facit
par 5:. In this manner the chancellor of the University of Ox~
ford has power by charter to erect corporations ; and has actually
often exerted‘ it, in the erection of several matriculated compan
ies, now subsisting, of tradesmen subservient to the students.‘
4 Corporations may exist in the United States by prescription, though
this is seldom the case. (Rabi: v. Sedgwirk, 35 Barb. 319.) The validity of
a corporation is sometimes based upon this ground, when the regular mode
of incorporation by legislative act is found to have been technically de
fective. The usual period of prescription is twenty years. (C/dtlemlm v.
Clu'ltmzz'en, I American Law Register, 538.) But corporations are, with but
few exceptions, created in this country by legislative act. This may be
either a special act, granting a charter to a particular association of indi
viduals, endowing them with corporate powers for a particular purpose, or a
general law, by which a general mode is pointed out, in which individuals
may associate themseh-esotogether and obtain authority to act as a corpora~
tion, without special legislation for their particular beneﬁt. Thus, if the

xgislature should enact that any body of persons, not less than a certain
number, might form a banking association by signing articles of association
ﬁling a certiﬁcate of intent with a particular public oﬁicer, electing officers,
etc., this would be a “general law ;” and these are the main formalities
usually prescribed in such cases.

In some States, the evils of special

legislation have been so seriously felt. that it has been provided in the State
Constitutions, that all private corporations shall be formed under general

laws wherever practicable.

Thus, in New York, it is declared that private

corporations shall not be created by special act, except in cases where, in
the judgment of the legislature, the objects of the corporation cannot be
attained by general laws. (Const. Art. 8, § I.) The power to create a cor
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VVhen a corporation is erected. a name must be given to .t ;
and by that name alone it must sue, and be sued, and do all

‘legal acts; though a very minute variation therein is not [*‘475
material. Such name is the very being of its constitution; and,
though it is the will of the king that erects the corporation, yet
the name is the knot of its combination, without which it could

not perform its corporate functions. The name of incorporation,
says Sir Edward Coke, is as a proper name, or name of baptism ;
and therefore when a private founder gives his college or hospital
a name, he does it only as a godfather, and by that same n me
the king baptizes the incorporation.
II. After a corporation is so formed and named, it acquires
many powers, rights, capacities, and incapacities, which we are
next to consider. Some of these are necessarily and insepara bly
incident to every corporation ; which incidents, as soon as a cor
_poration is duly erected, are tacitly annexed, of course.

As, 1.

To have perpetual succession. This is the very end of its incor
poration; for there cannot be a succession forever without an
incorporation; and therefore all aggregate corporations have a
power necessarily implied of electing members in the room of

such as go off.‘

2. To sue or be sued, implead or be impleaded,

poration, is also sometimes delegated to some particular _association or
body of men. In New York, for example, the Regents of the University
may, in certain cases, incorporate colleges and academies.
It is essential to the formation of a corporation, that its acceptance of
the powers and privileges conferred, should be signiﬁed. Abody of men
cannot be forced to become a corporation without their consent. Such cor
sent may be indicated either directly or indirectly. Thus, a regular exer
cise of corporate powers, technically called “ user,’7 would be suﬂicient.
Bangor, ém, 18.18. v. Smil/1, 47 Me. 34.)
There are a number of corporations still existing in this country, which
were created by charter from the English Cfown, during the Colonial period.
These charters are held to be as inviolable by the acts of the State legisla
t'-res, as charters granted after the Union was formed,and the several State
0 ganizations erected in their present form. (.D(lI‘lﬂl01ll/I College v. Wood'
ward, 4 VVheaton, 518.)

"- But a distinction must be taken, in regard to admission to membership,.
betneen stock corporations and those not having a capital stock divideri
into shares. Thus, in railroad, insurance, and manufacturing companies.
and others of the sa ne character, where there is a capital stock applied to.
purposes of proﬁt, membership is constituted by a transfer of shares with
out any election on the part of the corporation itself. (O1/arrears v. Sears,
22 Pick. 122.) In other corporations, as, e.g., colleges, library associations,

etc., membership d:pends upon an actual election.
13

The number of mem»
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grant or receive, by its corporate name, and do all other acts as
natural persons may.‘ 3. To purchase lands, and hold them, for
hers may be limited by statute or the terms of the charter; and the time and
manner of election are frequently prescribed in the same way. or deter
mined by the by-laws of the corporation. The corporation at large may, if
the charter does not forbid, delegate the power of electing members to a
select body. \Vhen the powers of the corporation are exercised by a deﬁ
nite number of persons, as the directors or trustees, it is the general rule,
unless specially provided otherwise, that a majority of this number is neces
sary to constitute a quorum, but that a majority of those assembled on any
occasion, if a quorum be present, may do binding corporate acts, of which
the election of members would be one. In like manner, Corporations have
power to elect officers, and to remove both oﬂicers and members for good
cause. The removal of a member is termed technically, “ disfranchise
ment,” and of an officer, “amotion.” The causes of disfranchisement are
said to be three in number: (I) Violation of duty to the society, as a member
of the corporation; (2) Offences as a cilizen against the laws of the coun
try; (3) Breach of duty, in respect alike to the corporation and the laws.
(See 32 N.Y. 194.) But in joint-stock or moneyed corporations, a stock-

holder cannot be disfranehised, since his membership depends only on the
ownership of shares.

6 This does not mean that a corporation may do all acts which natural
persons may perform, but only such as are authorized by its charter or by
statutory provisions, either expressly or by necessary implication. Corpor
ations are formed for particular purposes, and cannot exercise other powers
than those which are conferred by legislative authority. An insurance com
pany, for instance, cannot act as a banking association. The general func

tions of a corporate body must be limited and determined by the nature and
object of its institution. But whatever authority is necessary to carry into
effect the powers specially granted is deemed to be conferred by implication.
Thus, a corporation formed for purposes of trade may borrow money, give

promissory notes in the course of its legitimate business, etc., unless there
.is some special restriction prohibiting such acts. (Brook;/ran v. Mettal/', 32
N. Y. 591 ; People v. Insrmznre Ca., 15 John. 358.) Acts outside of the le

gitimate scope of a corporation’s_powers are said to be “ ullra -zn're:.” It is
now the generally received doctrine that such unauthorized acts are void, and
-do not render the corporation liable to a person whose interests are thereby
affected, though there are some important modiﬁcations of this rule. Thus,

in New York, it has been held that a corporation may be liable for the con
-sequences of acts of its oﬂicers done within the scope of their general pow

ers, though the particular act which the ofﬁcer assumed to do is one which
the corporation could not rightfully do. “ A corporation,” it is said, “may
do wrong through its agents as well as an individual.” (Booth v. Farmer:
Bank, 50 N. Y. 396; and see B1’;-rrll v. /Vic/1. E-r‘c'. It’. C0., 22 N. Y. 258 ; [Viril
mry Arm: Cu. v. Bar/ow, 63 N. Y. 63; 1\’ailramt' Co. v. ll{rCart/1 ', 96 U. S. 253 ;

Nat. Bk. v. Gm/mm, I00 id. 699.) For any abuse of power, or the exercise of
unauthorized functions, the charter of a corporation may be withdrawn by a

proceeding instituted in behalf of the'State.
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the beneﬁt of themselves and their successors; which two are

consequential to the former. 4. To have a common seal. For
a corporation, being an invisible body, cannot manifest its inten
tions by any personal act or oral discourse: it therefore acts and
speaks only by its common seal. For, though the particular
members may express their private consent to any acts,hy words,
or signing their names, yet this does not bind the corporation :
it is the ﬁxing of the seal, and that only, which unites the several
assents of the individuals who compose the community, and
makes one joint assent of the whole.’ 5. To make by-laws or pri
vate statutes for the better ‘government of the corpora— [*476
tion ; which are binding upon themselves, unless contrary to the
laws of the land, and then they are void.8 This is also included
by law in the very act of incorporation : for as natural reason is
given to the natural body for the governing it, so by-laws or stat
utes are a sort of political reason to govern the body politic.
And this right of making by-laws for their own government, not
contrary to the law of the land, was allowed by the law of the twelve
tables at Rome. But no trading company is with us allowed to
make by-laws which may affect the king's prerogative, or the com
mon proﬁt of the people, under penalty of 401. unless they be ap
proved by the chancellor, treasurer, and chief justices, or the
judges of assize in their circuits; and, even though they be so
approved, still, if contrary to law, they are void. These ﬁve
powers are inseparably incident to every corporation, at least to
every corporation agg/‘agate; for two of them, though they may be
practised, yet are very unnecessary to a corporation sole, 1/z'z., to
7 The old common-law rule, that corporations could not make contracts ex
Cept under the corporate seal, is now discarded. At present, corporations
are placed in this respect on much the same footing as natural persons, and
are obliged to use a seal where an individual would be required to do so, as,
e. g., in a deed of lands, but not in other cases. Agents may be appointed
without an instrument under seal ; and corporations, like individuals, will be
bound by the acts of lawfully authorized agents acting within the scope of
their authority. So the unauthorized transactions of an agent may be sub
sequently ratiﬁed.
(Fleckner v. United States, 8 Wheaton, 357; Howe v.
Keeler, 27 Conn. 538.)
9 By-laws must not be in conflict with the charter of the company, nor
with the provisions of any statute, and must be reasonable. Otherwise they
are void. (Crux/an v. Benn/alcnt Society, 3 Daly, 20; [Very York v. 1Vz'clm1r,
4 Hill 209.) The by-laws of municipal corporations are usually termed or
dinances. Charters of private corporations usually vest the power to make

lg -laws in a select body ; as, for instance, th directors or trustees.
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have a corporate seal to testify his sole assent, and to make stab
utcs for the regulation of his own conduct.
There are also certain privileges and disabilities that attend
an aggregate corporation, and are not applicable to such as are
sole; the reason of them ceasing, and of course the law.

It

must always appear by attorney, for it cannot appear in person,
being, as Sir Edward Coke says, invisible, and existing only in
intendment and consideration of law. It can neither maintain,
or be made defendant to, an action of battery or such like per
sonal injuries ; for a corporation can neither beat, nor be
beaten, in its body politic.“ A corporation cannot commit
treason, or felony, or other crime, in its corporate capacity:
though its members may, in their distinct individual capacities."

I"47'7] Neither is it capable of suffering a "traitor's or felon’s
punishment, for it is not liable to corporeal penalties, nor to at
tainder, forfeiture, or corruption of blood.

It cannot be executor

or administrator, or perform any personal duties; for it cannot
take an oath for the due execution of the oﬂice. It cannot be
seized of lands to the use of another; for such kind of conﬁdence

is foreign to the end of its institution.11 Neither can it be com
mitted to prison ; for, its existence being ideal, no man can ap
‘‘ Corporations are now held responsible for torts committed by their
servants or agents, in the same way as a natural person would be. Their
liability is to be determined by the inquiry whether the agent’s act is within
the scope of his employment. Corporations, in their province of action
though agents, may commit nearly every variety of tort. Thus they are
liable for assault and battery, for malicious prosecution, for libel, for fraud

and deceit, for negligence, etc. Actions against them on the latter ground are
very frequent. (See Brokaw v. 1V. :7. R. Co., 3 Vroom (N. J.) 328; N. Y. and
IV. If. R. Co. v. Schuyler, 34 N. Y. 30; Vance v. Eric R. Co., 3 Vroom, 334.)
1’ There are some few cases, however, in which a corporation may be

made criminally responsible.

Thus, it may be indicted for the creation of

a nuisance. Railroad and turnpike companies are indictable for permitting
highways and bridges to be out of repair, so as to interfere with travel or
render it dangerous. These are wrongful acts resulting from a violation of
corporate duties. (People v. Albany, ll \\’end. 539; People v. Gas/zen, &'c.,

Turnpik: Road, It Wend. 597.)
11 Corporations may now be seized of land in trust for another, the only
limitation being that the purpose for which the land is held must not be

foreign to the objects of their institution.

Courts of equity will enforce the

execution of any lawful tr 1st vested in acorporation. Many corporations hold
property in trust for chari able purposes. Personal property may also be
held in the same way. Loan and trust companies are not infrequently

Incorporated at the present day, wliich are formed for this express purpose.
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prehend or arrest it.
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And therefore, also, it cannot be outlawed;

for outlawry always supposes a precedent right of arresting, which
has been defeated by the parties absconding, and that also a cor
poration cannot do: for which reasons the proceedings to com
pel a corporation to appear to any suit by attorney are always by
distress on their lands and goods. Neither can a corporation be
excommunicated: for it has no soul, as is gravely observed by
Sir Edward Coke ; and therefore also it is not liable to be sum

moned into the ecclesiastical courts upon any account ; for those
courts act only pro salute zmimae, and their sentences can only be
enforced by spiritual censures : a consideration which, carried to
its full extent, would alone demonstrate the impropriety of these
courts interfering in any temporal rights whatsoever.
There are also other incidents and powers which belong to
some sort of corporations, and not to others. An aggregate cor.
poration may take goods and chattels for the beneﬁt of them
selves and their successors, but a sole corporation cannot: for
such movable property is liable to be lost or embezzled, and
would raise a multitude of disputes between the successor and
executor, which the law is careful to avoid.

In ecclesiastical and

eleemosynary foundations, the king or the founder may give them
rules, laws, statutes, and ordinances, which they are bound to

observe: but corporations merely *‘lay, constituted for civil [*-178
purposes, are subject to no particular statutes; but to the com
mon law, and to their own by-laws, not contrary to the laws of
the realm. Aggregate corporations, also, that have by their con
stitutions a head, as a dean, warden, master, or the like, cannot

do any acts during the vacancy of the headship, except only ap
pointing another: neither are they then capable of receiving a

grant: for such corporation is incomplete without a head. But
there may be a corporation aggregate. constituted without a head :
as the collegiate church of Southwell, in Nottinghamshire, which

consists only of prebendaries; and the governors of the Charter
house, London, who have no president or superior, but are all of
equal authority.

In aggregate corporations, also, the act of the

major part is esteemed the act of the whole. By the civil law
this major part must have consisted of two-thirds of the whole,
else no act could be performed: which perhaps may be one reason
why they required three at least to make a corporation. But
with us any majority is suﬂici.-nt to determire the act of the
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whole body." And whereas, notwithstanding the law stood thus,

some founders of corporations had made statutes in derogation
of the common law, making very frequently the unanimous
assent of the society to be necessary to any corporate act, which
King Henry VIII. found to be agreat obstruction to his pro
jected scheme of obtaininga surrender of the lands of ecclesi
astical corporations, it was therefore enacted by statute 33 Hen.
VIII. c, 27, that all private statutes shall be utterly void, whereby
any grant or election, made by the head, with the concurrence of

the major part of the body, is liable to be obstructed by any one
or more, being the minority: but this statute extends not to any
negative or necessary voice, given by the founder to the head of
any such society. We before observed, that it was incident to
every corporation to have a capacity to purchase lands for them

1“4'i'9] selves_and ' successors: and this is regularly true at the
common law. But they are excepted out of the statute of wills :
so that no devise of lands to a corporation by will is good, except
for charitable uses, by statute 43 Eliz. c. 4; which exception is

again greatly narrowed by the statute 9 Geo. II. c. 36. And also
by a great variety of statutes, their privilege even of purchasing
from any living grantor is much abridged: so that now a corpo
ration, either ecclesiastical or lay, must have a license from the

king to purchase, before they can exert that capacity which is
vested in them by the common law : nor is even this in all cases
sufficient. These statutes are generally called the statutes of
1n0rlmaz'n,- all purchases made by corporate bodies being said
to be purchases in marlmai/1, in mortua mmm .- for the reason of

which appellation Sir Edward Coke offers many conjectures; but
there is one which seems more probable than any that he has given
us; viz., that these purchases being usually made by ecclesias
tical bodies, the members of which (being professed) were reck
1’~’ When corporate acts are to be done by a deﬁnite number of persons,
as for instance, the trustees or directors, a majority of this whole number
is necessary to constitute a quorum ; and a majority present at an authorized
meeting may perform valid corporate acts. But if the power to act is vested
in an indeﬁnite number, a majority of those present on any occasion may
act, whether a majority of the whole body or not. (Exparle Willcackr, 7
Cow. 402.) But these general rules may be varied by statutory or charter pro
visions. In stock corporations, the votes of each stockholder depend upon

the number of shares he owns; so that if one person owned a majority of
the shares. be could control the acts of the corporation.
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oned dead persons in law, land therefore holden by them might
with great propriety be said to be held in mortuu mauu.“3
I shall defer the more particular exposition of these st1tutes
of mortmain till the next book of these Commentaries, when we
shall consider the nature and tenures of estates; and also the

exposition of those disabling statutes of Queen Elizabeth, which
restrain spiritual and eleemosynary corporations from aliening
such lands as they are at present in legal possession of: only
mentioning them in this place, for the sake of regularity, as statut
able incapacities incident and relative to corporations.
The general a’utz'a.r of all bodies politic, considered in their
corporate capacity, may, like those of natural persons, be l"re
duced to this single one, that of acting up to the end or

[*48()

design, whatever it be, for which they were created by their
founder.
III. I proceed therefore next to inquire, how these corpo
rations may be 1/z'sz‘ted. For corporations being composed of in
dividuals, subject to human frailties, are liable, as well as private

persons, to deviate from the end of their institution. And for
that reason the law has provided proper persons to visit, inquire
into, and correct all irregularities that arise in such corporations,
either sole or aggregate, and whether ecclesiastical, civil, or
18 There are no statutes of mortmain in this country, except in Penn
sylvania; and corporations may acquire and hold land, as well as personal
property, so far as may be consistent with the purposes of their institution,
unless prohibited or restricted by statute or charter. The power to hold lands

is generally conferred by the charter in special terms, and the value of
property which may be thus acquired, limited to a ﬁxed amount. Such a
limitation will apply to the value of the land at the time of acquisition, and
though an increase in its value may occur subsequently, so that the limit is
exceeded, the property may still be retained. (Bagardus v. Tri/11'/y C/tun:/1,

4 Sandf. Ch. 633.) A corporation authorized to hold land, may take a convey
ance in fee simple, though by the terms of the charter the corporation is to
rontinue but a limited time.
(1\'1‘m/lv. N. Y. 6-' Erie R. Cu. 12 N. Y. i2L;
Religious corporations are sometimes placed under restrictions in regard (J
the power to make a sale of their lands, and required to obtain permission
from a court of chancery. The power to take lands by devise is not usually
‘rested in corporations, except for charitable purposes. And the amount of
Jroperty which a testator may thus give to charitable organizations is some
nmes limited by special provisions. Thus, in New York no person having
a husband, wife, child or parent may devise or bequeath to a charitable cor

poration more than onc—half of his estate after the payment of his debts.
(Law: 1860, r/:. 360.)
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eleemosynary. With regard to all ecclesiastical corporations, the
ordinary is their visitor, so constituted by the canon law, and
from thence derived to us. The pope formerly, and now the king,
as supreme ordinary, is the visitor of the archbishop or me
tropolitan ; the metropolitan has the charge and coercion of all his
suffragan bishops ; and the bishops in their several dioces-rs are in
ecclesiastical matters the visitors of all deans and chapters, of all
parsons and vicars, and of all other spiritual corporations. With
respect to all lay corporations, the founder, his heirs, or assigns.
are the visitors, whether the foundation be civil or eleemosy
nary; for in a lay incorporation the ordinary neither can no:
ought to visit.
I know it is generally said, that civil corporations are subject
to no visitation, but merely to the common law of the land ; and

this shall be presently explained.

But ﬁrst, as I have laid it

down as a rule that the founder, his heirs, or assigns, are the vis

itors of all lay corporations, let us inquire what is meant by the
fomzdrr. The founder of all corporations, in the strictest and
original sense, is the king alone, for he only can incorporate a
society ; and in civil incorporations, such as mayor or com
monalty, &c., where there are no possessions or endowments

given to the body, there is no other founder but the king : but in
eleemosynary foundations. such as colleges and hospitals, where
there is an endowment of lands, the law distinguishes, and makes
"481] two species of "foundation ; the one fundatio incz}>izn.r, or

the incorporation, in which sense the king is the general founder
of all colleges and hospitals ; the other fmzdatio ;>erficz'rn.r, or the
dotation of it, in which sense the ﬁrst gift of the revenues is the
foundation, and he who gives them is in law the founder: and
it is in this last sense that we generally call a man the founder of
a college or hospital. But here the king has his prerogative : for,
if the king and a private man join in endowing an eleemosynary
foundation, the king alone shall be the founder of it. And in
general, the king being the sole founder of all civil corporations,
and the endower the perﬁcient founder of all eleemosynary ones,
the right of visitation of the former results, according to the rule
laid down, to the king ; and of the latter to the patron or endower.

The king being thus constituted by law visitor of all civil
corporatfons, the law has also appointed the place wherein he shall
exercise this jurisdiction: which is the court of king's bench ;
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where, and where only, all misbehaviors of this kind of corpora
tions are inquired into and redressed, and all their controversies
decided. And this is what I understand to be the meaning of our
lawyers when they say that these civil corporations are liable to
no visitation : that is, that the law having by immemorial usage
appointed them to be visited and inspected by the king, their
founder, in his majesty's court of king's bench, according to the
rules of the common law, they ought not to be visited elsewhere,
or by any other authority. And this is so strictly true that
though the king by his letters patent had subjected the College
of physicians to the visitation of four very respectable persons,
the lord chancellor, the two chief justices, and the chief baron ;

though the college had accepted this charter with all possible
marks of acquiesence, and had acted under it for near a -century ;
yet in I 753, the authority of this provision coming in dispute, on an
appeal preferred to these supposed ‘visitors, they directed [’*482
the legality of their own appointment to be argued; and, as this
college was merely a civil and not an eleemosynary foundation,
they at length determined, upon several days’ solemn debate, that
they had no jurisdiction as visitors ; and remitted the appellant,
if aggrieved, to his regular remedy in his majesty's court of king’s
bench.
As to eleemosynary corporations, by the dotation the founder
and his heirs are of common right the legal visitors, to see that
such property is rightly employed, as might otherwise have de
scended to the visitor himself: but, if the founder has appointed
and assigned any other person to be visitor, then his assignee so
appointed is invested with all the founder’s power, in exclusion
of his heir. Eleemosynary corporations are chieﬂy hospitals, or
colleges in the universities. These were all of them considered,
by the popish clergy, as of mere ecclesiastical jurisdiction: now
ever, the law of the land judged otherwise; and, with regard to
hospitals, it has long been held, that if the hospital be spiritual,
the bishop shall visit; but if lay, the patron. This right of lay
patrons was indeed abridged by statute 2 Hen. V. c. I, which
ordained, that the ordinary should visit all hospitals founded by
subjects; though the king's right was reserved to visit by his
commissioners such as were of royal foundation. But the sub
ject's right was in part restored by statute I4 Eliz. c. 5, which
directs the bishop to visit such hospitals only where no visitor is
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appointed by the founders thereof: and all the hospitals founded
by virtue of the statute 39 Eliz. c. 5, are to be visited by such
persons as shall be nominated by the respective founders. But
still, if the founder appoints nobody, the bishop of the diocese
must visit.
Colleges in the universities (whatever the common law may
now, or might formerly, judge) were certainly considered by the
popish clergy, under whose direction they were, as cccle.rz'a:lz'cal,
or at least as c/crz'ml, corporations; and therefore the right of
"483] visitation, was claimed by the ordinary of the ‘diocese.

This is evident, because in many of our most ancient colleges.
where the founder had a mind to subject them to a visitor of his
own nomination, he obtained for that purpose a papal bull to
exempt them from the jurisdiction of the ordinary; several of
which are still preserved in the archives of the respective soci
eties. And in some of our colleges, where no special visitor is
appointed, the bishop of that diocese, in which Oxford was for
merly comprised, has immemorially exercised visitorial author
ity ; wh'ch can be ascribed to nothing else but his supposed title
as ordinary to visit this, among other ecclesiastical foundations.
And it is not impossible that the number of colleges in Cam
bridge, which are visited by the Bishop of Ely, may in part be
derived from the same original.
But, whatever might be formerly the opinion of the clergy,
it is now held as established common law, that colleges are lay
corporations, though sometimes totally composed of ecclesiasti
cal persons ; and that the right of visitation does not arise from
any principles of the canon law, but of necessity was created by
the common law. And yet the power andjurisdiction of visitors
in colleges was left so much in the dark at common law, that
the whole doctrine was very unsettled till the famous case of
P/zilzj/is and B10;/.(a) In this the main question was, whether the
sentence of the Bishop of Exeter, who, as visitor, had deprived
Doctor Bury, the rector of Exeter College, could be examined

and redressed by the court of king's bench. And the three
puisne judges were of opinion that it might be reviewed, for
that the visitor's jurisdiction could not exclude the common law;
and accordingly judgment was given in that court. But the
Lord Chief ]usti~e Holt was of a contrary opinion; aid held
(a) Lord Raymond, 5 ; Salkeld’s R. 403.
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that, by the common law the ofﬁce of visitor is t\ judge accord
ing to the statutes of the college, and to expel an;l deprive upon
just occasions, and to hear all appeals of course; and that from
him, and him only, the party grieved ought to have redress; the
founder having reposed in him so entire a conﬁdence, that he‘
‘will administer justice impartially, that his determina- P484
tions are ﬁnal, and examinable in no other court whatsoever.

And upon this, a writ of error being brought into the House of
Lords, they concurred in Sir john Holt’s opinion, and reversed

the judgment of the court of king’s bench. To which leading
case all subsequent determinations have been conformable. But,
where the visitor is under a temporary disability, there the court
of king’s bench will interpose to prevent a defect of justice.
Also it is said, that if a founder of an eleemosynary foundation
appoints a visitor, and limits his jurisdiction by rules and statutes,
if the visitor in his sentence exceeds those rules, an action lies

against him; but it is otherwise where he mistakes in a thing
within his power.“
IV. We come now, in the last place, to consider how corpo

rations may be dissolved. Any particular member may be dis
franchised, or lose his place in the corporation, by acting con_
trary to the laws of the society, or the laws of the land; or he

may resign it by his own voluntary act.

But the body politic

1‘ The power of “ visitation,” strictly speaking, appertains only to ecclesi
astical and eleemosynary corporations. In the United States, where there are
no ecclesiastical corporations, it would be conﬁned to the latter class, as
colleges, schools, and hospitals, and is almost invariably lodged in the trus
tees of such institutions. Donors or founders in' this country rarely possess
the authority of visitors, except as they belong to the board of trustees. The

authority which the trustees possess in such cases is to manage the funds of
the institution, direct its government, administration, and regular discipline,
elect and remove oﬁicers, provide by-laws, etc.; and if they exercise aprudent
discretion in the performance of these duties, they are amenable to no super
vision. But courts of equity may exercise a general jurisdiction over their
acts and proceedings, to prevent abuses of trust, or a fraudulent perversion
of charitable funds. But the term “visitation,” as applied to civil corpora
tions, is not strictly appropriate, though such a use of it is common. From
denoting supervision of a particular kind, it is extended to supervision of all
kinds. Civil corporations, whether public or private, are subject to the general
law of the land, and may be made accountable for an abuse or violation of
authority, a neglect or disregard of duty, etc., by appropriate legal proceed
ings. In extreme cases of perversion of power, the corporation nay be dis

solved.
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may Jso itself be dissolved in several ways, which (llSS( ution is

the civil death of the corporation ; and in this case their lands
and tenements shall revert to the person, or his heirs, who grant
ed them to the corporation ; for the law doth annex a condition
to everyr such grant, that, if the corporation be dissolved, the
grantor shall have the lands again, because the cause of the
grant faileth. The grant is, indeed, only during the life of the
corporation; which may endure forever; but when that life is

determined by the dissolution of the body politic, the grantor
takes it back by reversion, as in the case of every other grant
for life. The debts of a corporation, either to or from it, are
totally extinguished‘ by its dissolution; so that the members
thereof cannot recover, or be charged with them, in their natural

capacities: agreeable to that maxim of the civil law, “xi quid
um'vcr.rz'taz‘i a’cbclur, siugu/z's non de[1cmr,- ucc, quad dubet zmz'ver

sitar, .rz'uguli tZ'L‘b£’IlL” 1‘
"4851
*A corporation may be dissolved, I. By Act of parlia
ment, which is boundless in its operations." 2. By the natural
'5 These rules of the common law, in regard to the disposition of the real
property ofa corporation upon its dissolution, and the extinguishment of its
debts, have been generally abolished in this country, at least as far as stock
and monied corporations are concerned. The debts still remain valid, and
the property is applied as a trust fund to their liquidation. Should any sur
plus remain, it is divided among the corporators. In New York, there is a
statute to this effect, and the directors or trustees of the corporation are
declared to be trustees to collect the assets, pay debts and distribute the resi
due among the stockholders. (Rev. St. i. 600; Heat/1 v. Barmore, 50 N.Y.
302). Similar statutes are found in other States. So if corporations become
bankrupt, their assets are applied to the payment of their indebtedness, as in
individual bankruptcy.
1“ As has already been stated, the legislature of a State can pass no law
repealing or so far altering or modifying the charter of a private corporation, as
to violate the constitutional prohibition against impairing the obligation of con
tracts. This doctrine was established by the famous Dart/uoul/: College Case.
(4Wheaton, 518.) But if there is aclause in a State Constitution permitting such

repeal or modiﬁcation, laws having this object may be passed in reference
to all corporations created after the adoption of such a Constitutional provis

Ion.

This is because the parties are presumed to understand the state of

the law at the time when the charter is granted, and to enter into the contract

with reference to existing legislation.

So if there be a reservation of the

right to repeal or amend in the charter itself,laws for this purpose will be author
ized. (See -51:;/darn v. Moore, 8 Barb. 358). But pullic or municipal cor

porations are always subject ‘n legislative control.
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death of all its members, in case of an aggregate corporation
3. By surrender of its franchises into the hands of the king,
which is a kind of suicide. 4. By forfeiture of its charter,
through negligence or abuse of its franchises; in which case the
law judges that the body politic' has broken the condition upon
which it was incorporated, and thereupon the incorporation is
void. And the regular course is to bring an information in
nature of a writ of quo warranto, to inquire by what warrant
the members now exercise their corporate power, having for
feited it by such and such proceedings. The exertion of this
act of law, for the purposes of the state, in the reigns of King
Charles and King James the Second, particularly by seizing the
charter of the city of London, gave great and just offence;
though perhaps, in strictness of law, the proceedings in most of
them were sufficiently regular; but the judgment against that of
London was reversed by Act of parliament after the Revolution;
and by the same statute it is enacted, that the franchises of the
city of London shall never more be forfeited for any cause what
soever.

And because, by the common law, corporations were

dissolved, in case the mayor or head ofﬁcer was not duly elected
on the day appointed in the charter, or established by prescrip
tion, it is now provided, that for the future no corporation shall
be dissolved upon that account; and ample directions are given
for appointing a new ofﬁcer, in case there be no election, or a
void one, made upon the prescriptive or charter day."
1" These several modes of dissolution still exist in this country. And it
is a general rule in regard to the surrender of the corporate franchises, that

the surrmder must be accepted by the government. (/Vow York Iron lVork.r
v. Smil/t, 4 Duer 362.) Non-user or misuser of the authority granted to the
corporation, or an unlawful usurpation of power, will not of itself work a for
' feiture of the charter, but the default must be judicially ascertained and de
clared. (See Brad! v. Bzncdrkl, I7 N.Y. 93). Actions for the purpose of
annulling or vacating the charter, and putting an end to the existence of the
corporation, are ordinarily brought by the attorney-general representing the
State. But if dissolution be not effected by the appropriate legal proceeding,
the rightful existence of the corporation cannot be questioned in any collateral
proceeding. (Erjbarte 1?ef’d Clmrclz, 7 How. Pr. 476.) The corporation
will continue to exist, until the State takes measures to dissolve it. There
are special statutory provisions in the several States, regulating the institn
tion of such proceedings.

(On the subject of corporations may be consulted such works as An;/.'l
and /[mes on Corporations, Kent’: Co/n/nenlarier (lecture 33), and Dillon on
Municipal Corporations.)

BOOK THE SECOND.
OF THE RIGHTS OF THINGS

CHAPTER I.

[BL. COMM.——BO0K II. CH. 1.]
Of Property, in Gmeral.

THE former book of these Commentaries having treated at
large of the jam personarum, or such rights and duties as are
annexed to the jiersons of men, the objects of our inquiry in this
second book will be the jam rerum, or those rights which a man
may acquire in and to such external things as are unconnected
withjis _p_ersor_r These are what the writers in natural law
style the rightsof dominion, or property, concerning the nature
and original of which I shall ﬁrst premise a few observations, be
fore I proceed to distribute and consider its several objects.
4"There is nothing which so generally strikes the imagi- [*2
nation, and engages the affections of mankind, as the right of
property; or that sole and despotic dominion nhich one man
claims and exercises over the external things of the world, in
total exclusion of the right of any other individual in the uni
verse. And yet there are very few that will give themselves the
trouble to consider the original and foundation of this right.
Pleased as we are with the possession, we seem afraid to look
back to the means by which it was acquired, as if fearful of some
defect in our title; or at best we rest satisﬁed with the decision

of the laws in our favor, without examining the reason or author
ity upon which those laws have been built. We think it enough
that our title is derived by the grant of the former proprietor, by
descent from our ancestors, or by the last will and testament of

the dying owner ; not caring to reﬂect that (accurately and
(O7
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strictly speaking) there is no foundation in nature or in natura1
law, why a set of words upon parchment should convey the do
minion of land; why the son should have a right to exclude his
fellow creatures from a determinate spot of ground, because hi-'
father had done so before him : or why the occupier of a par
ticular ﬁeld or of a jewel, when lying on his death-bed, and no
longer able to maintain possession, should be entitled to tell the
rest of the world which of them should enjoy it after him.
These inqmries, it must be owned, would be useless and even

troublesome in common life. It is well if the mass of mankind
will obey the laws when made, without scrutinizing too nicely
into the reason for making them. But, when law is to be con
sidered not only as a matter of practice, but also as a rational
science, it cannot be improper or useless to examine more deeply
the rudiments and grounds of these positive constitutions of
society.
'
In the beginning of the world, we are informed by holy writ,
the all-bountiful Creator gave to man “dominion over all the
earth; and over the ﬁsh of the sea, and over the fowl of the air,

*3] and over everyliving thing that moveth"‘upon the earth.” This
is the only true and solid foundation of man’s dominion over ex
ternal things, whatever airy metaphysical notions may have been
started by fanciful writers upon this subject. The earth, there
fore, and all things therein, are the general property of all man
kind, exclusive of other beings, from the immediate gift of the
Creator.

And, while the earth continued bare of inhabitants, it

is reasonable to suppose that all was in common among them,
and that every one took from the public stock to his own use~
such things as his immediate necessities required.
These general notions of property were then sufﬁcient to an—
swer- all the purposes of human life; and might perhaps still
have answered them had it been possible for mankind to have re
mained in a state of primeval simplicity: as may be collected
from the manners of many American nations when ﬁrst discov
ered by the Europeans ; and from the ancient method of living
among the ﬁrst Europeans themselves, if we may credit either
the memorials of them preserved in the golden age of the poets,
or the uniform accounts given by historians of these times,
wherein“ erarzt omnia cammmzz'a et z'udz'w'.ra omnibus, cur/uti zmum

czmctis patrinzo/zimn curt."

Not that this communion of goods
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seems ever to have been applicable, even in the earliest stages,
to aught but the substanre of the thing; nor could it be ex
tended to the use of it. For, by the law of nature and reason, he,

who ﬁrst began to use it, acquired therein a kind of transient
property, that lasted so long as he was using it, and no longer:
or. to speak with greater precision, the rzjg/zt of possession contin
ued for the same time only that the act of possession lasted. Thus
the ground was in common, and no part of it was the permanent
property of any man in particular ; yet whoever was in the oc
cupation of any determined spot of it, for rest, for shade, or the

like, acquired for the time a sort of ownership, from which it
would have been unjust, and contrary to the law of nature, to

have driven him by force ; but the instant that he *quitted [*4
the use or occupation of it, another might seize it, without in
justice. Thus also a vine or other tree might be said to be in
common, as all men were equally entitled to its produce; and
yet any private individual might gain the sole property of the
fruit, which he had gathered for his own repast. A doctrine‘
well illustrated by Cicero, who compares the world to a great
theatre, which is common to the public, and yet the place which
any man has taken is for the time his own.
But when mankind increased in number, craft, and ambition.

it became necessary to entertain conceptions of more permanent
dominion; and to appropriate to individuals not the immediate
use only, but the very szlbstazzce of the thing to be used. Otherwise innumerable tumults must have arisen, and the good order
of the world be continually broken and disturbed, while a variety

of persons were striving who should get the ﬁrst occupation of
the same thing, or disputing which of them had actually gained
it. As human life also grew more and more reﬁned, abundance
of conveniences were devised to render it more easy, commod,1
ous, and agreeable; as, habitations for shelter and safety, and

ra‘ment for warmth and decency. But no man would be at the
trouble to provide either, so long as he had only an usufructuary
property in them, which was to cease the instant that he quittedi
possession ; if, as soon as he walked out of his tent, or pulled off
his garment, the next stranger who came by would have a right
to inhabit the one, and to wear the other.

In the ease of habi

tations in particular, it was natural to observe, that even the
brute creation, to whom everything else was in common, main

:4
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tained a kind of permanent property in their dwellings, especi
ally for the protection of their young; that the birds of the air
had nests, and the beasts of the ﬁeld had caverns, the inva

sion of which they esteemed a very ﬂagrant injustice, and would
haCI‘lﬁC€ their lives to preserve them. Hence a property was
soon established in every man's house and home-stall; which
5"] seem to have been originally mere ‘temporary huts or
movable cabins, suited to the design of Providence for more

speedily peopling the earth, and suited to the wandering life of
their owners, before any extensive property in the soil or ground
was established.

And there can be no doubt, but that movables

of every kind became sooner appropriated than the permanent
Substantial soil : partly because they were more susceptible of a
long occupancy, which might be continued for months together
without any sensible interruption, and at length by usage ripen
into an established right; but principally because few of them
could be ﬁt for use, till improved and ameliorated by the bodily
labor of the occupant, which bodily labor, bestowed upon any

subject which before lay in common to all men, is universally al
lowed to give the fairest and most reasonable title to an exclu
sive property therein.
The article of food was a more immediate call, and therefore

a more early consideration. Such as were not contented with
the spontaneous product of the earth, sought for a more solid
refreshment in the ﬂesh of beasts, which they obtained by hunt
ing. But the frequent disappointments incident to that method
of provision, induced them to gather together such animals as
were of ' a more tame and sequacious nature; and to establish a
permanent property in their ﬂocks and herds in order to sustain
themselves in a less precarious manner, partly by the milk of
the dams, and partly by the ﬂesh of the young. The support of
these their cattle made the article of water also avery important
point. And therefore the book of Genesis (the most venerable
monument of antiquity, considered merely with a view to history)
will furnish us with frequent instances of violent contentions
concerning wells ; the exclusive property of which appears to
have been established in the ﬁrst digger or occupant, even in
such places where the ground and herbage remained yet in com

mon. Thus we ﬁnd Abraham, who was but a sojourner, assert
ing his right to a well in the country of Abirnelech, and exacting
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an oath for his security, “ because he had digged that well.” And
Isaac, ‘about ninety years afterwards, reclaimed that his ['6
father's property ; and after much contention with the Philistines,

was suffered to enjoy it in peace.
All this while the soil and pasture of the earth remained still
in common as before, and open to every occupant; except per~

haps in the neighborhood of towns, where the necessity of a sole
and exclusive property in lands (for the sake of agriculture) was
earlier felt, and therefore more readily complied with. Otherwise,
when the multitude of men and cattle had consumed every con
venience on one spot of ground, it was deemed a natural right to
seize upon and occupy such other lands as would more easily
supply their necessities. This practice is still retained among the
wild and uncultivated nations that have never been formed into
'IiVll states, like the Tartars and others in the East; where the
climate itself, and the boundless extent of their territory, conspire

to retain them still in the same savage state of vagrant liberty,
which was universal in the earliest ages ; and which, Tacitus in
forms us, continued among the Germans till the decline of the
Roman empire. VVe have also a striking example of the same
kind in the history of Abraham and his nephew Lot. When
their joint substance became so great, that pasture and other
conveniences grew scarce, the natural consequence was, that a

strife arose between their servants; so that it was no longer
practicable to dwell together. This contention Abraham thus
endeavored to compose: “Let there be no strife, I pray thee,
between thee and me. Is not the whole land before thee?
Separate thyself, I pray thee, from me.

If thou wilt take the

left hand, then I will go to the right ; or if thou depart to the
right hand, then I will go to the left." This plainly implies an
acknowledged right, in either, to occupy whatever ground he
pleased, that was not pre-occupied by other tribes. “And Lot
lifted up his eyes, and beheld all the plain of Jordan, that it was
well watered every where, even as the garden of the Lord. Then
Lot chose him all the plain of Jordan, and journeyed east; and
Abraham dwelt in the land of Canaan."_
Upon the same principle was founded the right of migra- [*7
tion or sending colonies to ﬁnd out new habitations, when the
mother country was overcharged with inhabitants; which was
practised as well by the Phoenicians and Greeks as the Germans.
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Scythians, and other northern people. And, so long as it was
conﬁned to the stocking and cultivation of desert, uninhabited
countries, it kept strictly within the limits of the law of nature,
But how far the seizing on countries already peopled, and driving
out or massacring the innocent and defenseless natives, merely
because they differed from their invaders in language, in religion,
in customs, in government, or in color : how far such a conduct
was consonant to nature, to reason, or to Christianity, deserved

well to be considered by those, who have rendered their names
immortal by thus civilizing mankind.
As the world by degrees grew more populous, it daily became
more difficult to ﬁnd out new spots to inhabit, without encroach

ing upon former occupants: and by constantly occupying the
same individual spot, the fruits of the earth were consumed, and its

spontaneous produce destroyed, without any provision for future
supply or succession.

It therefore became necessary to pursue

some regular method of providing a constant subsistence; and
this necessity produced, or at least promoted and encouraged,
the art of agriculture. And the art of agriculture, by at regular
connection and consequence, introduced and established the idea
of a more permanent property in the soil than had hitherto been

received and adopted. It was clear that the earth would not produce
her fruits in suﬁicient quantities, without the assistance of tillage :
but who would be at the pains of tilling it, if another might
watch an opportunity to seize upon and enjoy the product of his
industry, art, and labor? Had not therefore a separate property
in lands, as well as movables, been vested in some individuals,
the world must have continued a forest, and men have been

mere animals of prey ; which, according to some philosophers, is
8*] the genuine state of nature.
‘Whereas now (so graciously
has Providence interwoven our duty and our happiness together)

the result of this very necessity has been the ennobling of the
human species, by giving it opportunities of improving its ralz'0nal
faculties, as well as of exerting its nalural. Necessity begat
property: and in order to insure that property, recourse was had
to civil society, which brought along with it a long train of in
separable concomitants; states, government, laws, punishments,

and the public exercise of religious duties. Thus connected
together, it was found that a part only of society was suﬁicient
to provide, by their manual labor, for the necessary subsistence
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of all ; and leisure was given to others to cultivate the human
mind, to invent useful arts, and to lay the foundations of science.
The only question remaining is, how this property became
actually vested: or what it is that gave a man an exclusive right
to retain in a permanent manner that speciﬁc land, which before
belonged generally to everybody, but particularly to nobody.
And, as we before observed that occupancy gave the right to
the temporary use of the soil, so it is agreed upon all hands,
that occupancy gave also the original right to the permanent

property in the substance of the earth itself: which excludes
every one else but the owner from the use of it. There is
indeed some difference among the writers on natural law,
concerning the reason why occupancy should convey this right,
and invest one with this absolute property : Grotius and
Puffendorf insisting that this right of occupancy is founded on
a tacit and implied assent of all mankind, that the ﬁrst
occupant should become the owner; and Barbeyrac, Titius,
Mr. Locke, and others, holding, that there is no such
implied assent, neither is it necessary that there should be;

for that the very act of occupancy, alone, being a degree of
bodily labor, is from a principle of natural justice, without any
consent or compact, suﬁicient of itself to gain a title. A dispute
that savors too much of nice and scholastic reﬁnement.
How
ever, both sides agree in this, that occupancy is the thing by
which the title was in fact originally/' gained ; every man seizing
to his own continued *use such spots of ground as he found [*9
most agreeable to his own convenience, provided he found them
unoccupied by any one else.
Property, both in lands and movables, being thus originally
acquired by the ﬁrst taker, which taking amounts to a declaration
that he intends to appropriate the thing to his own use, it remains

in him, by the principles of universal law, till such time as
he does some other act which shows an intention to abandon it ;

for then it becomes, naturally speaking, ;)u&lz'cz'jurz's once more,
and is liable to be again appropriated by the next occupant. So
if one is possessed of a jewel, and casts it into the sea or a public
highway, this is such an express dereliction, that a property will
be vested in the ﬁrst fortunate ﬁnder that will seize it to his own
use. But if he hides it privately in the earth or other secret
place, and it is discovered, the ﬁnder acquires no property
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therein; for the owner hath not by this act declared any inten
tion to abandon it, but rather the contrary : and if he loses or drops
it by accident, it cannot be collected from thence, that be de
signed to quit the possession ; and therefore in such a case the
property still rem-a ns in the loser, who may claim it again of the
ﬁnder.
And this, we may remember, is the doctrine of the law
of England, with relation to treasure-trove.

But this method of one man’s abandoning his property, and
another seizing the vacant possession, however well founded
in theory, could not long subsist in fact. It was calculated
merely for the rudiments of civil society, and necessarily ceased
among the complicated interests and artiﬁcial reﬁnements of
polite and established governments.

In these it was found, that

what became inconvenient or useless to one man, was highly con
venient and useful to another; who was ready to give in exchange

for it some equivalent, that was equally desirable to the former
proprietor. Thus mutual convenience introduced commercial
traﬁic, and the reciprocal transfer of property by sale, grant, or
'10] conveyance: which ‘may be considered either as a con
tinuance of the original possession which the ﬁrst occupant had;
or as an abandoning of the thing by the present owner, and an
immediate successive occupancy of the same by the new
proprietor. The voluntary dereliction of the owner, and deliver
ing the possession to another individual, amount to a transfer of
the property: the proprietor‘ declaring his intention no longer to
occupy the thing himself, but that his own right of occupancy
shall be vested in the new acquirer. Or, taken in the other light,
if I agree to part with an acre of my land to Titius, the deed of
conveyance is an evidence of my intending to abandon the
property: and Titius, being the only or ﬁrst man acquainted
with such my intention, immediately steps in and seizes the
vacant possession : thus the consent expressed by the con

veyance gives Titius a good right against me; and possession, or
occupancy, conﬁrms that right against all the world besides.
The most universal and effectual Way of abandoning property,
is by the death of the occupant: when, both the actual possession

and intention of keeping possession ceasing, the property which
is founded upon such possession and intention ought also to
cease of course.

For, naturally speaking, the instant a man

ceases to be, he ceases to have any dominion: else if he ha"
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ll. right to dispose of his acquisitions one moment beyond
his life, he would also have a right to direct their

disposal for a million of ages after him : which would
be highly absurd and inconvenient.
All property mus9
therefore cease upon death, considering men as absolute individ
uals, and unconnected with civil society: for, then, by the prin
ciples before established, the next immediate occupant would
acquire a right in all that the deceased possessed. But as, under
civilized governments which are calculated for the peace of man
kind, such a constitution would be productive of endless disturb
ances, the universal law of almost every nation (which is a kind
of secondary law of nature) has either given the dying person a
power of continuing his property, by disposing of his possessions
by will ; or, in case he neglects to dispose of it, or is not permitted

to make any disposition ‘at all, the municipal law of the [*11
country steps in, and declares who shall be the successor, repre
sentative, or heir of the deceased; that is, who alone shall have a

right to enter upon this vacant possession, in order to avoid that
confusion which its becoming again common would occasion.
And farther, in case no testament be permitted by the law, or
none be made, and no heir can be found so qualiﬁed as the law
requires, still, to prevent the robust title of occupancy from again
taking place, the doctrine of escheats is adopted in almost every
country ; whereby the sovereign of the state, and those who claim
under his authority, are the ultimate heirs, and succeed to those

inheritances to which no other title can be formed.
The right of inheritance, or descent to the children and re
lations of the deceased, seems to have been allowed much earlier

than the right of devising by testament. We are apt to conceive
at ﬁrst view that it has nature on its side; yet we often mistake.
for nature what we ﬁnd established by long and inveterate cus
tom.

It is certainly a wise and effectual, but clearly a political

establishment ; since the permanent right of property, vested in
the ancestor himself, was no natural, but merely a rz'm'l right.
It is true, that the transmission of one’s possessions to posterity
has an evident tendency to make a man a good citizen and a

useful member of society: it sets the passions on the side of duty,
and prompts a man to deserve well of the public, when he is sure
that the reward of his services will not die with himself, but be

transmitted to those with whom he is connected by the dearest
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and most tender affections. Yet, reasonable as this foundation
of the right of inheritance may seem, it is probable that its imme
diate original arose not from speculations altogether so delicate
and reﬁned, and, if not from fortuitous circumstances, at least from

a plainer and more simple principle. A man's children or nearest
'-‘12] relations are usually about him on his "'death-bed, and are

the earliest witnesses of his decease. They become therefore
generally the next immediate occupants, till at length in process
of time this frequent usage ripened into general law. And there
fore also in the earliest ages, on failure of children, a man’s ser
vants born under his roof were allowed to be his heirs ; being

immediately on the spot when he died. For, we ﬁnd the old
patriarch Abraham expressly declaring, that “since God had
given him no seed, his steward Eliezcr, one born in his house,

was his heir.H
While property continued only for life, testarnents were use
less and unknown: and, when it became inheritable, the inherit

ance was long indefeasible, and the children or heirs at law were
incapable of exclusion by will. Till at length it was found, that
so strict a rule of inheritance made heirs disobedient and head
strong, defrauded creditors of their just debts, and prevented many
provident fathers from dividing or charging their estates as the ex
igence of their families required. This introduced pretty generally
the right of disposing of one’s property, or a part of it, by testament ,
that is, by written or oral instructions properly witrzessed and
authenticated, according to the /I/¢'a.rm'¢' of the deceased, which

we therefore emphatically style his will. This was established
in some countries much later than in others. With us in England,
till modern times, a man could only dispose of one-third of his
movables from his wife and children; and, in general, no will

was permitted of lands till the reign of Henry the Eighth ; and
then only of a certain portion: for it was not till after the resto
ration that the power of devising real property became so univer
sal as at present.
Wills therefore and testaments, rights of inheritance and suc

cessions, are all of them creatures of the civil or municipal laws,
and accordingly are in all respects regulated by them; every

distinct country having different ceremonies and requisites to
make a testament completely valid; neither does any thing vary
'13] more than the right of inheritance under different ‘national
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establishments. In England particularly, this diversity is carried
to such a length, as if it had been meant to point out the power
of the laws in regulating the succession to property, and how
futile every claim must be, that has not its foundation in the

positive rules of the state.

In personal estates the father may

succeed to his children; in landed property he never can be

their immediate heir, by any the remotest possibility :1 in general
only the eldest son, in some places only the youngest, in others
all the sons together, have a right to succeed to the inheritance:
m real estates males are preferred to females, and the eldest male

will usually exclude the rest ; in the division of personal estates,
the females of equal degree are admitted together with the males,
and no right of primogeniture is allowed.
This one consideration may help to remove the scruples of
many well-meaning persons, who set up a mistaken conscience
in opposition to the rules of law. If a man disinherits his son,
by a will duly executed, and leaves his estate to a stranger, there

are many who consider this proceeding as contrary to natural
justice; while others so scrupulously adhere to the supposed in
tention of the dead, that if a will of lands be attested by only two
witnesses instead of t/tree, which the law requires, they are apt
to imagine that the heir is bound in conscience to relinquish his
title to the devisee. But both of them certainly proceed upon
very erroneous principles, as if, on the one hand, the son had by
nature a right to succeed to his father's lands ; or as if, on the
other hand, the owner was by nature entitled to direct the succes
sion of his property after his own decease. Whereas the law of
nature suggests, that on the death of the possessor the estate
should again become common, and be open to the next occupant,
unless otherwise ordered for the sake of civil peace by the posi
tive law of society.

The positive law of society, which is with us

the municipal law of England, directs it to vest in such person as
the last proprietor shall by will, attended with certain requisites,
appoint ; and, in defect of such appointment, to go to some par
ticular person, who from the result *of certain local consti- [*l4
tutions, appears to be the heir at law. Hence it follows, that
where the appointment is regularly made, there cannot be ashad
ow of right in any one but the person appointed: and, where
1 But now it is the general r 1le, both in England and in this country, that
a fa‘her may inherit real property from his child, in default of lineal descend
lnts of the latter. This change has been effected by statutory provisions
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the necessary requisites are omitted, the right of the heiris equal
ly strong, and built upon as solid a foundation, as the right of
the devisee would have been, supposing such requisites were
observed.
_
But, after all, there are some few things, which, notwithstand

ing the general introduction and continuance of property, must
still unavoidably remain in common ; being such wherein noth
ing but an usufructuary property is capable of being had; and
therefore they still belong to the ﬁrst occupant, during the time
he holds possession of them, and no longer. Such (among others)
are the elements of light, air, and water; which a man may occupy by
means of his windows, his gardens, his mills and other conveniences:

such also are the generality of those animals which are said to be
ferz natzmz, or of a wild and untamable disposition; which any
man may seize upon and keep for his own use and pleasure. All
these things, so long as they remain in possession, every man
has a right to enjoy without disturbance ; but if once they escape

from his custody, or he voluntarily abandons the use of them,
they return to the common stock, and any man else has an equal
right to seize and enjoy them afterwards.
Again : there are other things in which a permanent prop

ertymay subsist, not only as to the temporary use, but also the
solid substance ; and which yet would be frequently found with
out a proprietor, had not the wisdom of the law provided a rem
cdy to obviate this inconvenience. Such are forests and other
waste grounds, which were omitted to be appropriated in the gen
eral distribution of lands ; such also are wrecks, estrays, and that

species of wild animals which the arbitrary constitutions of posi
tive law have distinguished from the rest by the well-known ap
pellation of game. \Vith regard to these and some others, as dis
15’*] turbances and quarrels *would frequently arise amongindi
viduals, contending about the acquisition of this species of prop
erty by ﬁrst occupancy, the law has therefore wisely cut up
the root of dissension, by vesting the things themselves in the
sovereign of the state: or else in his representatives appointed
and authorized by him, being usually the lords of manors
And thus the legislature of England has universally promoted
the grand ends of civil society, the peace and security of individ
uals, by steadily pursuing that wise and orderly maxim, of as
signing to every thing capable of ownership a legal and deter
minate owner.
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CHAPTER II.

.[ar.. COMM.——BOOK 11. ca. 11.]
Of Real Properly; and, first of Coryﬁoreaj Heredzyamerztr.

THE objects of dominion or property are t/zings, as contra
distinguished from jwrsons: and things are by the law of England
distributed into two kinds; things real and things personal.
Things real are such things as are permanent, ﬁxed, and immova.
ble, which cannot be carried out of their place; as lands, and

tenements : things perso/ml are goods, money, and all other mova
‘bles ; which may attend the owner's person wherever he thinks
proper to go.
In treating of things real, let us consider, ﬁrst, their several
sorts or kinds; scrondly, the lcnurcs by which they may be holden,
t/lira’/y, the cslales which may be had in them ; and four!/z/y, the
title to them, and the mamz¢'r of acqz/irz'/lg and losing it.
First, with regard to their several sorts or kinds, things real
are usually said to consist in lands, tenements, or hercditaments.

Laud comprehends all things of a permanent, substantial nature;
being a word of a very extensive signiﬁcation, as will presently
appear more at large. Tmemcnt is a word of still greater extent,
and though in its vulgar *acceptation it is only applied ['17
to houses and other buildings, yet, in its original, proper, and
legal sense, it signiﬁes everything that may be /co/den, provided
it be of a permanent nature; whether it be of a substantial and
sensible, or of an unsubstantial ideal kind.

Thus libermn tam‘

mer/lum, frank tenement, or freehold, is applicable not only to
lands and other solid objects, but also to ofﬁces, rents, commons,
and the like: and, as lands and houses are tenements, so is an
advowson a tenement; and a franchise, an oﬁice, a right of com

mon, a peerage, or other property of the like unsubstantial kind,
are all of them, legally speaking, tenements. But an /zeredz'ta~
mem‘, says Sir Edward Coke, is by much the largest and most
comprehensive expression: for it includes not only lands and
tenements, but whatsoever may be z'u/zarited, be it corporeal or
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incorporeal, real, personal, or mixed.

Thus an heir-loom, or

implement of furniture which by custom descends to the heir
together with a house, is neither land, nor tenement, but a mere

movable: yet being inheritable, is comprised under the general word
hereditamcnt :1 and so a condition, the beneﬁt of which may de
scend to a man from his ancestor, is also an hereditamcnt.“
Hereditaments then, to use the largest expréssion, are of two
kinds, corporeal and incorporeal. Corporeal consist of such as
affect the senses ; such as may be seen and handled by the body I
incorporeal are not the object of sensation, can neither be seen
nor handled, are creatures of the mind, and exist only in contem
plation.
Corporeal hereditaments consist wholly of substantial and
permanent objects; all which may be comprehended under the
general denomination of land only. For land, says Sir Edward
Coke, comprehendeth, in its legal signiﬁcation, any ground, soil,
or earth whatsoever; as arable, meadows, pastures, woods, moors,
waters, marshes, furzes, and heath.

'18] "‘ It legally includeth also all castles, houses, and other
1He[r-looms, by the English law, are such personal chattels as go by

force of a special custom to the heir along with the inheritance, and not to
the executor or administrator of the former owner, as the usual laws for the
disposition of personal property require. The rule of law is, that whatever
goes to the heir is real property, while whatever goes to the executor or
administrator is personal property; so that heir-looms come within the for
mer category. Such are the ancient jewels of the crown; also deeds of
land, together with the receptacles in which they are placed; and plate, pic~
tures, furniture, ete., which pass with the mansion-house of the deceased.
Heir-looms cannot be disposed of by will, if the land be left to pass to the
heir. In American law this doctrine of heir-looms does not exist, unless
deeds of land which pass to the heir are regarded as belonging to this class
of hereditaments; but this point is not determined.
2 By a condition is here meant a qualiﬁcation or restriction annexed to a
conveyance of land, whereby it is provided that in case a particular event
does or does not happen, or'a particular act is done or omitted to be done,
an estate shall commence, be enlarged, or defeated; as, if land be conveyed
to arailroad company and its successors, on condition that the company
shall construct its line of track thereon within a certain stipulated period.

If, in such a case, the condition is broken by non-fulﬁlment of its require
ments, the grantor or his heirs must enter or bring action to recover pos
session of the land. If this is not done, the estate will still continue in the
grantee. (1\/'1'-:all v. Erie R. Co., [2 N. Y. 12!.) These rules will be
a lverted to more at length in a subsequent chapter.
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buildings: for they consist,s:1ith he, of two things; /and, which is the
foundation, and structure thereupon ; so that ifI convey the land

or ground, the structure or building passeth therewith. It is ob
servable that wateris here mentioned as a species of land, Which
may seem a kind of solecism ; but such is the language of the
law : and therefore I cannot bring an action to recover possession
of a pool or other piece of water by the name of water only;
either by calculating its capacity, as, for so many cubical yards;
or, by superﬁcial measure, for twenty acres of water : or by gene
ral description, as for apond, a watercourse, or a rivulet : but I

must bring my action for the land that lies at the bottom, and
must call it twenty acres of land cat/srcd wit/t water. ' For
water is a movable wandering thing, and must of necessity con
tinue common by the law of nature; so that I can only have a
temporary, transient, usufructuary property therein :' wherefore.
if a body of water runs out of my pond into another man's,1
have no right to reclaim it. But the land, which that water
covers, is permanent, ﬁxed, and immovable: and therefore in

this I may have a certain substantial property : of which the law
will take notice, and not of the other. 4
Land hath also, in its legal signiﬁcation, an indeﬁnite extent,

upwards as well as downwards.‘

Cujus est so/rm, if/'21s est

‘ A grant of a river, under that designation, will not include the river-bed,

nor an island within it. (_‘}'ar1:nm v. llalslead, 5 Cow. 216.) If there be
between the land of two adjacent ownersastream in which the tide does
not ebb and flow (called in law a non-navigable stream), each of them, as a

general rule, owns the river-bed to the centre of the stream.

(Semm Nation

v. Kniglll, 25 N. Y. 498.)
The conveyance of land, therefore, which is
bounded upon such astream, will commonly convey the title to the centre.
If such a stream be wholly within one man’s premises, he owns the entire

bed. But if the river be one in which the tide ebbs and flows (i. e., "navi
gable,") the soil beneath is vested in the State, while the public generally
have a right of passing over such stream in boats, vessels, etc., and of ﬁsh
ing in its waters. But some States adopt a different test as to navigability.
(94 U. S. 324.)
'
A grant of land, bounded upon a highway, will convey the title to the soil
as far as the centre of the highway, in the absence of a clear intenticn to
exclude it. (Bis-sell v. ./V. Y. Cull. R. Cu., 23 N. Y. 61.) But the parties may,
by appropriate language in the deed, limit the boundary to the line of the
highway.

(A101! V. /llott, 68 N. Y. 246.)

4 If the trunk of a tree stands wholly upon one man’s land, while the
roots extend into the premises of an adjacent owner, the former is the
owner of the whole tree. The same is true if the branches overhang the
adjacent premises, and the owner of the land on which the trunk star.-'12 is
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urque ad m:lzmz, is the maxim of the law ; upwards, therefore nu

man may erect any building, or the like, to overhang another‘s
land : and, downwards, whatever is in a direct line, between the

surface of any land and the centre of the earth, belongs to the
owner of the surface ; as is every day's experience in the mining
countries. So that the word “ land" includes not only the face
of the earth, but every thing under it, or over it.6 And there
fore, if a man grants all his lands, he grants thereby all his mines
of metal and other fossils, his woods, his waters, and his houses,

as well as his
''‘19] names of
except in the
ing passes but

ﬁelds and meadows.“ Not but the particular
the thing are l“equally suﬁicient to pass them,
instance of water; by a grant of which, noth
a right of fishing :" but the capital distinction

is this, that by the name of a castle, messuage,° toft, croft, or

the like, nothing else will pass, except what falls with the utmost
propriety under the term made use of;° but by the name of
entitled to all the fruit that may grow on the entire tree. But in such cases,
the adjacent owner may lop off the branches, or cut off the roots at the
dividing line. (Haj//mu v. Armrlrang, 48 N. Y. 201 ; Duboir v. Bear/er, 25
N. Y. 123.) But if a tree grows upon the dividing line, part of its trunk extend
ing into the lands of neighboring owners, they are tenants in commonof
the tree. and neither of them has a right to‘do injury to it of his own will.
5 Growing trees, and growing crops or grass, will pass by a conveyance of
the land. (Goodyear v. Varburg/1, 57 Barb. 243; A urtin v. Sawyer, 9 Cow.

39.)

50 trees cut and lying upon the land, or blown down by the wind, will

pass by the deed. (Brazkell v. Goddard, 54 Me. 313.)
0 But a man, being the owner of land, may sell or otherwise dispose of
the minerals within it, retaining the surface, and giving the purchaser
only a right of so far breaking the surface, as may be necessary for the pur
pose of opening a mine. And the ownership of any portion of the space,
from the centre of the earth outwards, may be held as a distinct property: a
man may have an estate of inheritance, not only in a seam of coal, but even

of a story of a house, or a box at a theatre. (Br. & H. Comm. ii. 16.)
7 [Or the right to use the water, as in the case of rivers and mill streams.]
BA nu's.magz is generally held to include the dwelling-house, together
with such outbuildings and immediately adjacent premises as are commonly
occupied therewith.
Thus, it would include a barn, stable, a garden,
orchard, etc. It is usually deﬁned as denoting whatever is included within

the “curtilage,” or common enclosure about the premises. A trft, by oid
English law, was land upon which a building had fallen to decay, while a

an]! was an enclosed piece of land near a messuage.
9 But the grant of a house or other building passes the land on which it

stands.

So the grant of a mill has been held to pass land adjoiningit, which
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land, which is nomm geumzlissimum, every thing terrestrial will
pass.“

CHAPTER III.
[BL. COMM. -3001; 11. cu. 111.]

'

Of fnroryﬁorcal Ifzred'z'fammts.

AN incorporeal hereditament is a right issumg out of a thir g
corporate (whether real or personal) or concerning, or annexed
to, or exercisable within the same. It is not the thing corporate
itself, which may consist in lands, houses, jewels, or the like ; but
was necessary for its use, and was actually used in connection with the
mill. The land is said to pass in these cases as parcel of the thing expressly
conveyed. (Esty v. Currier, 98 Mass. 501; Gear v. Barman, 37 Conn. 229.)
But rights of way over adjacent premises, enjoyed in connection with a piece
of land,would pass by aconveyance of such land as “appurtenant” thereto.
The distinction is that incorporeal rights which pass are appurtenant,
while land itself passes as parcel of that conveyed, since it is tangible and
corporeal. (l:Vood/ml! v. Ro.rmI/ml, 61 N. Y. 382.)
1° It is important, in this connection, to notice the subject of “ﬁxfure.r.’
A ﬁxture may be deﬁned as an artirlr or J‘/I'."lL‘lIlI'€ qu/11':/1, in itse(fpzr:onal
;}ro;§zr{y, /la: been annexed, or /m: beco/no aacesrory to real zrlate. In some
cases, such articles are held to have become real estate by reason of their
annexation or connection with land. while in others they are deemed, not
withstanding such annexation. to still remain personal property.
It is,
therefore, of much consequence to understand the rules of law by which
the nature of such articles, with reference to their being real or personal, is

to be determined.

'

It was formerlya well settled doctrine of law, that whatever was attached
to land became a part of it, and was, therefore, real estate. This principle
was expressed in a Latin maxim, Quz':quz'a' p/an/atur solo, solo codz'l—z'. e.,
“whatever is aﬁixed to the soil belongs to the soil,” or passes with it. But
to this rule several well recognized classes of exceptions have, in the pro
gress of jurisprudence, become established. In determining, therefore, in
the present state of the law, whether a personal chattel aﬁixed to land has

thereby become real estate, it is necessary to consider the nature of the an
nexation, the presumable intention with which it has been made, and the
'.,-dies who are interested in such property, and between whom questions in
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something collateral thereto, as a rent issuing out of those lands
or houses, or an oﬁice relating to those jewels. In short, as the
logicians speak, corporeal hereditaments are the substance, which
may be always seen, always handled: incorporeal hereditaments,
regard to its character may arise.

These several inquiries may be noticed

separately :—
l. The primary inquiry must be, whether there has been a true annexa
tion, in the legal sense of the term. This annexation may either be actual
or £0n.rtrud1'1/e. It is actual, when the chattel is really and actually attached
to, or connected with the land; constructive, when there is no such real at
tachment, but the articles, though portable or easily removable, are common
ly used in connection with the premises and are properly appurtenant there
to. Thus, mirrors, grates, furnaces, machinery, etc., would be actual ﬁx
tures -, while door-keys, removable shutters, or detached window-blinds, doors,
windows, locks, knobs, or fences, which are to be replaced, would be
illustrations of constructive ﬁxtures. But if articles of a personal nature,
as boards, bricks, etc., are actually built into a house or other structure
which constitutes real estate, they become unquestionably real property, and
no inquiry in regard to their being real or personal is necessary. But the
term “ﬁxtures” properly applies only to those personal chattels in refer
ence to which such an inquiry may reasonably be prosecuted. So if articles
such as planks, boards or other chattels, are merely placed upon land tem
porarily, or suffered to remain there as a place of deposit, they are beyond
question still personal property and not ﬁxtures.
II. The next inquiry, and the one which is of chief importance, is in re»
gard to the probable or reasonably presumable intention with which the ad
dition or annexation was made. Attention is not to be paid so much to the
actual intent as to the reasonably presumable intent, with respect to all the
circumstances of the case. When land is sold with ﬁxtures thereon, as, ¢._g.,
machinery or detached fences, which would naturally and reason

ably be deemed to have been intended for the permanent use and
improvement of the premises, they will pass to the purchaser as part
of the land, notwithstanding the vendor may claim that it was his ex
press purpose only to allow such articles to remain temporarily upon
the premises and afterwards to remove them. (Suedekzr v. W'arin_g,
[2 N. Y. 170.) But if the vendor’s actual intent be communicated to
the purchaser. or the articles thus annexed were mortgaged as chattels,
or an agreement were made between the parties that they should still re
tain their character as personal estate, no distinction could be drawn between
real intent and presumed intent, and the rights of the parties would be de

termined with reference to their understanding.

(See S/nit/1 v. Bem-an, 1

Hill, 176; Vaor/zen v. 1lIrG1'mzz'.r, 48 N. Y. 278; Potter v. Cromwell, 40
N. Y. 287; Fora’ v. C0”), 20 N. Y. 344.) Where both parties interested
concur in acommon intent, this must govern their relations and interests in
regard to the property. (Sheldon v. Edwaralr, 35 N. Y. 279.) So, if the
party making the erections intended them to remain personal property, a-ic

made an agreement to that effect with a third person, who would be injuieiz
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are but a sort of accidents, which inhere in and are supported by
that substance ; and may belong, or not belong to it, without any
visible alteration therein. Their existence is merely in idea and
if this agreement were not observed and carried out, this intent may be al
lowed to govern, although another party who has an interest in the
premises, would ordinarily be entitled to consider such articles as having
become real property. The distinction is between the intent merely of the
party adding the ﬁxture. and this intent as affecting third parties. If A.
builds machinery into a factory on which B. has a mortgage, and has asecret
intent, of which B. knows nothing, that it shall remain personal estate, itwill
nevertheless be held to be part of the land and bound by the mortgage ; but
if A. had made an agreement with C. that the machinery should continue to
be a chattel, this agreement would prevail, and B. would have no claim to this
addition. (Tz'ﬂ7 v. Horton, 53 N. Y. 377.) (In some States, however, B.’s
claim would be preferred, even in such a case.)

If annexations are made for

purposes of trade by lenarllsfor)/mrs, the presumed intention is that the
tenant purposes to remove them; for it is not to be supposed that he de
signs giving them to the landlord, and thus incurring loss himself. Hence,
different rules prevail between parties occupying such arelation than in other
cases. In addition to the consideration of intention, principles of public
policy are of much weight in regard to the law of ﬁxtures. This, for in
stance, would require that vendors of land should not deceive pur
chasers by leading them to believe, by the appearance of the premises,
that additions thereto passed by the grant, when there was a secret
purpose that they should remain personal property; and, therefore,
they should be deemed real estate. But, on the contrary, considerations
of public policy would lead to the conclusion that tenants for years
should be allowed to remove articles erected for purposes of trade, in order
that manufacturing may be encouraged, and industrial enterprise be p-~
moted.

Therefore, in this case, annexations for such purposes are ratkw

to be regarded as personal property.
III. The third inquiry is in regard to the parties having interests in H“
premises and between whom questions in regard to ﬁxtures mayarise. Thl-v
may be divided into two great classes: (Al Parties interested in propern
on which ﬁxtures have been erected by one having a permamwt inter:-0
therein. These are, (1) heir and executor of one adding the ﬁxtures; (‘It
mortgagor and mortgagee, where the former erects the ﬁxtures; (3) vendol
and vendee of land with ﬁxtures thereon; (4) vendor and contractor to buy
lann, ir. a similar case. The second class is (B) Parties interested in prop
erty on which ﬁxtures have been erected by one having a temporary i-.\-_
terest therein.
Th-se are, (I) landlord and tenant, where the latter erects
the ﬁxtures; (2) tenant for-life and remainder-man or reversioner.
This

distinction into classes depends to a large extent, as has already been indicated, upon considerations of presumed intent and public policy above.
considered.
In the ﬁrst class of cases [those under (A)], the general principle is than
attachments to the land constitute a part of it, and are, therefore, real es
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abstracted contemplation; though their effects and proﬁts may

be frequently objects of our bodily senses.

And indeed, if we

would ﬁx a clear notion of an inéorporeal hereditament, we must
tare.

They will, therefore, (I) pass to the heir rather than to the executor,

will (2) form part of the security under a mortgage for the beneﬁt of the mort
gagee, will (3) pass to a vendee of the land under a deed. and (4) be em
hracedvrithin the contract of one who agrees to purchase the land. But this
‘s only true of such annexations as are presumed in law to have been made
-1-? tin: per/nanent i!n;>r0'z/zntent and habitual enjoyment of the premises,
-.1‘.-.ito have an adaptability to the ordinary use of the property. Even as

between these parties, additions to the land may be personal property. This
would be the case when the presumption was that the addition was made
only for temporary purposes. The mode of fastening is, in many cases, an
Important test. Thus, looms merely fastened by screws to keep them steady,

have been held to be personal property as between mortgagor and mort
gagee. (/llurdork v. Gzﬁrrd, I8 N. Y. 28.) The same view was taken where
machinery was secured to the building merely by cleats. (Vandarﬁoel v.
Van Allen, to Barb. I57.) But where the machinery of a mill was fastened

to the building by means of rods and bolts passing through the frame-tim
hers and ﬂoor-joists, and secured by nuts, and the mill was to be used as a
permanent structure fora grist mill for the neighborhood, the machinery
was held to be part of the realty. (Poller v. Cromwell, 40 N. Y. 287.) The
mode and purpose of fastening indicated that the annexation was made

for permanency.

The great size or bulkiness of the article, or the place

where it is erected, are also important to be considered in determining its
character. Thus, a colossal statue, weighing with its pedestal about three
tons, which was placed as an ornament upon a lawn in front of a house, and
rested upon a permanent foundation. was held to be real estate ; so of a sun
tlial placed on a durable base. (Sneda/l'er v. I'Vari/lg, [2 N. Y. 170.) The
following cases may also be referred to for the sake of illustration. They
all exhibit the application of the same principle, viz., to determine whether
the ﬁxture was erected or added for permanency: Thus, hop-poles taken
down and piled in the yard, were held to pass, by the deed of the premises, to

the vendee (Bi:/lo) v.Bz'.r/mp, H N. Y. I23); so of fencing materials, though
temporarily detached from the soil (Goadric/1 v. _‘)’ones, 2 Hill, 142) ; and of
ﬁxtures put up by the owner to ﬁt the premises for use as a dry goods store
1( Tabor v. Robinson, 36 Barb. 483); so of a furnace, as between mortgagor and
mortgagee (Alain v. Sc/uzuarlzwaelder, 4 E. D. Smith, 273); and of ﬁxtures
-tor manufacturing purposes (Day v. Parkinr, 2 Sandf. Ch. 3 59); but the roll
mg-stock of a railroad has been held in New York to be personal property,
as between mortgagor and mortgagee (Hoyle v. 1’1al!.i-burg, &*r., R. R. 07.,
54 N. Y. 314.) ln some States, however, it is held to be real estate. Fixtures
.erected by the owner upon property which has been mortgaged will, as a

general rule, be deemed real estate, and be bound by the mortgage, unless
me rights of third parties are involved. (Snadeker v. Waring, I2 N. Y.
170; 7)’! v. ll:/rton, 53 N. Y. 377; Alckua v. Cmlral Bin, 66 N. Y. 489.)
(B) in regard to the subject of ﬁxtures, as between landlord and tenant,
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be careful not to confound together the proﬁts produced, and
the thing, or hereditament, which produces them.

An annuity,

for instance, is an incorporeal hereditament : for though the
money, which is the fruit or product of this annuity, is doubtless
of a corporeal nature, yet the annuity itself, which produces that
money, is a thing invisible, has only a mental existence, and
cannot be delivered over from hand to hand.

So tithes, if we

consider the *‘produce of them, as the tenth sheaf or tenth [*2]
lamb, seem to be completely corporeal; yet they are indeed incor
poreal hereditaments: for they, being merely a contingent spring
ing right, collateral to or issuing out of lands, can never be the
object of sense: that casual share of the annual increase is not, till

severed, capable of being shown to the eye, nor of being delivered
into bodily possession.
the rules of law are essentially dilfercnt. Such additions are treated ordinarily
as removable by the tenant before the expiration of his lease, when made.
(1) For /mrpau: offmd: armanufadurc ,- us, for instance, a cider-mill and
press, temporary sheds or buildings. copper-stills and kettles for distilling,
engines and machinery, though ﬁrmly affixed to a building, etc. (Kim-am v.
Barclay, I7 Abb. Pr. 360; De:/in v. Douglzerfy, 27 How. Pr. 455 ; llalmn v.
Tremper, 20 Johns. 29; Glubz Co. v. Quinn, 76 N. Y. 23.)

(2) For agv-icullural pur1>o;e:.—Thus nursery trees may be removed as
personal

property.

(Brvok: v. Gal.r!:r, 51 Barb. 196.)

In

England, the

common-law rule was different, though by statute some exceptions have

been made.
(3) For do/n:.rtz'c we and con:/cr11'ena, and 1/1: nerrr.rar_y cnjo_ymenl qf
111:1)”/111'.re:,' as, stoves, gas-ﬁxtures, etc. (L(l'ZU)'tIlCL’ v. lx"e//gt, I Duer, 363).—
But in all these cases the articles must be removed within the term of
the tenant’s lease, or during such further period of possession as he holds
the premises with right to consider himself as tenant, or they will become
the landlord's property. If a tenant erects ﬁxtures, and then the lease is
renewed without any agreement in regard to such ﬁxtures, his right to re
move them is lost. (Long/Iran v. Ross, 45 N. Y. 792.) But the landlord
and tenant may vary their common-law rights in regard to removal by any
agreement, not unlawful on other grounds, which they may see fit to make.
\'Dub0z'.r v. Kally, to Barb. 496.)
As between a tenant for life and remainder-man or reversioner, the rules
are substantially the same as between landlord and tenant for years, and the
articles pass to the executor or administrator of the life-tenant. But he has
.. reasonable time, after the life-tenant’s death, in which to remove them.
Additions made to th: land by the tenant for other purposes than those
l-ere speciﬁed, are generally held to be real property, and to belong to the
landlord. (Kb-.mm v. Barclay, I7 Abb. Pr. 360.)
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Incorporeal hercditaments are principally of ten sorts ; advnws

sons, tithes, commons, ways, offices, dignities, franchises, coro
dies or pensions, annuities, and rents.1

I. (III.) Common, or right of common, appears from its very
deﬁnition to be an incorporeal hereditament: being a proﬁt which
a man hath in the land of another ; as to feed his beasts. to catch
ﬁsh, to dig turf, to cut wood, or the like.2 And hence common

is chiefly of four sorts; common of pasture, or piscary, of tur
bary, and of estovers.
I. Common ofpaslurc is a right of feeding one's beasts on
another's land: for in those waste grounds, which are usually
called commons, the property of the soil is generally in the lord
of the manor; as in common ﬁelds it is in the particular tenants.
This kind of common is either appendant, appurtenant, because
of
vieinage,
or in gross.
*33]
‘Common
appmdarzt

isia right belonging to the owners

or occupiers of arable land, to put commonable beasts upon the
lord's waste, and upon the lands of other persons within the same
manor. Commonable beasts are either beasts of the plough, or
such as manure the ground. This is a matter of the most uni
versal right; and it was originally permitted, not only for the en
couragement of agriculture, but for the necessity of the thing.
For, when lords of manors granted out parcels of land to ten
ants, for services either done or to be done, these tenants could

not plough or manure the land without beasts; these beasts
could not be sustained without pasture; and pasture could not be
had but in the lord's wastes, and on the uninclosed fallow grounds
of themselves and the other tenants. The law therefore an
nexed this right of common, as inseparably incident to the grant of
the lands ; and this was the original of common appendant : which
obtains in Sweden, and the other northern kingdoms, much in
1Those portions of this chapter relating to advowsons, tithes, ofﬁces, dig
nities, corodies or pensions, have been omitted, as being of little importance
to the American student.
2 [The proper description of a common is, that it is a proﬁt rqﬁrendrr,
a right to take or sever something valuable from the land of another; and
this distinguishes it from more easements, which are rights merely to use or
mterfere with the use of another’s property.] Thus, a right to take ﬁsh from
another man’s waters, would be proﬁt ajbrendre; a right to send water through
a drain in his premises, or t i pass over his land habitually, would be an ease

meut.
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the same manner as in England. Common appurtenant ariseth
from no connection of tenure, nor from any absolute necessity:
but may be annexed to lands in other lordships, or extend to
other beasts, besides such as are generally commonable; as hogs,
goats, or the like, which neither plough nor manure the ground.
This not arising from any natural propriety or necessity, like
common appendant, is therefore not of general right; but can
only be claimed by immemorial usage and prescription, which
the law esteems suﬁicient proof of a special grant or agreement
for this purpose. Common because of vz'cin'age, or neighbor
hood, is where the inhabitants of two townships, which lie con
tiguous to each other, have usually intercommoned with one an- ‘
other; the beasts of the one straying mutually into the other’s
ﬁelds, without any molestation from either. This is indeed only
a permissive right, intended to excuse what in strictness is a

trespass in both, and to prevent a multiplicity of suits: and

therefore either township may enclose and bar out the other,
though they have intercommoned time out of mind. Neither
hath any person of one town a right to put his beasts originally
i“into the other's common; but if they escape, and stray ["‘34
thither of themselves, the law winks at the trespass. Common
in grass, or at large, is such as is neither appendant nor appurte
nant to land, but is annexed to a man's person; being granted
to him and his heirs by deed ; or it may be claimed by prescrip
tive right, as by a parson of a church, or the like corporation
sole. This is a separate inheritance, entirely distinct from any
landed property, and may be vested in one who has not a foot of
ground in the manor.
All these species, of pasturable common, may be and usually
are limited as to number and time; but there are also com

mons wil/zout .rtz'/zt, and which last all the year.

By the statute

of Merton, however, and other subsequent statutes, the lord of a

manor may enclose so much of the waste as he pleases for tillage
or woodground, provided he leaves common suﬂicient for such
as are entitled thereto. This enclosure, when justifiable, is called
in law, “afj1/'oru'l1g."’ an ancient expression signifying the same
as “improving.” The lord hath the sole interest in the soil;
but the interest of the lord and commoner, in common, are

looked upon in law as mutual. They may both bring actions for
damage done, either against strangers, or each other; the lord
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for the public injury, and each commoner for his private dam
age.
2, 3. Common of jnlrmry is a liberty of ﬁshing in another
man's water; as common of turbary is a liberty of digging turf
upon another's ground. There is also a common of digging for
coals, minerals, stones, and the like.

All these bear a resem

blance to common of pasture in many respects: though in one
point they go much further; common of pasture being only a
right of feeding on the herbage and vesture of the soil, which
renews annually ; but common of turbary, and those aforemen
tioned, are a right of carrying away the very soil itself.
'35]
*4 Common of estovers or estouviers, that is, rm-esrar-z'es
(from estoﬂkr, to furnish), is a liberty of taking necessary wood,
for the use of furniture or a house or farm, from off another's es
tate. The Saxon word, bole, is used by usas synonymous to the
French estoverm and therefore house-bote is a sufficient allow
ance of wood, to repair, or to burn in, the house : which latter is

sometimes called ﬁre-bote: plough-bote and cart-bote are wood
to be employed in making and repairing all instruments of hus
bandry ; and hay-bote, or hedge-bote, is wood for repairing of
hay, hedges, or fences.

These botes or estovers must be reason

able ones; and such any tenant or lessee may take off the land
let or demised to him, without waiting for any_leave, assignment,
or appointment of the lessor, unless he be restrained by special
covenant to the contrary.
'
These several species of commons do all originally result from
the same necessity as common of pasture; viz. for the mainte
nance and carrying on of husbandry; common of piscary being
given for the sustenance of the tenant's family; common of tur
bary and ﬁre-bote for his fuel; and house-bote, plough-bote, cart

bote, and hedge-bote, for repairing his house, his instruments of
tillage, and the necessary fences of his grounds.8
I. (IV.) A fourth species of incorporeal hereditaments is that
of ways; or the right of going over another man's ground.‘ I
‘The subject of rights of common is of comparatively little importance
in American law, not many cases having arisen in which questions of this
kind have been presented. It will only be necessary, therefore, to refer to a
few of these cases, for the sake of illustration. (Smi!/1 v. 1"/0_V1I'. 18 Bart;
\‘ 52:; L1'w'ng.rlon v. Ten Brouck, I6 70/ms. 14; Van Rensrelaer v. Karl:/1' ,
. IO Wend. 639; Worn:/er v. Green, 2 Pick. 429.)

V

1'The subject of ways constitutes a branch of the law of easements,
‘

\
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speak not here of the king’s highways, which lead from town to
town; nor yet of common ways, leading from a village into the
ﬁelds ; but of private ways, in which a particular man may have
which is a very important topic in the law of real estate. As this is the only
variety of easement considered by Blackstone, the following extract from
Broom and Hadley’s Commentaries, upon this general topic, will be of inter
est and value to the student. (Their statements are supplemented by a few
additional remarks, which are enclosed in brackets) :
“\Vhen the owner of one tenement, called the dominant tenement, has a
right to compel the owner of another, called the servient tenement, to per
mit to be done, or refrain from doing, something which, as owner of his
tenement, he would otherwise have been entitled to restrain or to do
respectively, such a right is called an earcmenl. * " * In order to
constitute a valid easement of a kind which the law recognizes, there must
exist the two tenements, the dominant and the servient; and besides this,
there are other conditions which must be observed. An easement must be
limited in extent, and must be in some way for the beneﬁt of the alleged
dominant tenement, and not for some general beneﬁt of its owner. Thus, a
claim to discharge the foul water of a mill into an adjoining brook, may be a
good easement appurtenant to the mill, but a claim by the owner of a house
to discharge foul water, simplicilzr, could not be claimed as an easement ap
purtenant to the house. Such claims, if made at all, must be supported by
a title deduced in a regular way, from a grant to a person and his heirs;
they would not pass as appurtenances of any alleged dominant tenement, or
under any deed, unless expressly conveyed.
“Among the principal easements which have the sanction of time, and are

allowed by law, are the following:

The right to water, the right of way, the

- right to the natural support of land, the
of buildings by adjacent land, and, in
support by adjacent buildings, the right
in repair, etc. ‘ *

right [in some cases] to the support
some exceptional instances, to such
to have party-walls and fences kept
i

" Easements are [generally] created by grant from the owner of the servient
to the owner of the dominant tenement, express, implied, or presumed by law,
[as in cases of prescription,] or by reservation, express or implied, out of a
grant of the servient tenement. Express grants or reservations must be by

deed, in order to create a legal right to the easement, though equity will.
where valuable consideration has been given, and great injustice would other
wise ensue, interfere and protect the enjoyment of the easement. (See
Powell v. 7710/1104‘, 6 Hare, 300.) An easement is created by an implied

grant in cases where the two tenements, being held by one owner, are dealt
with by him so as to sever in part the inheritance, and when the intention of
the parties would be frustrated, unless the easement were granted. [See
b’uttzrwarllz v. Crauford, 46 N. Y. 349; Curtis: v. Aynzu//, 47 N. Y. 73.]
Thus, if a man sells and conveys apiece of land surrounded by another
belonging to himself, by implication he grants also a right of way over his
own land to that sold. The law implies that, by such a grant to a purchaser.
‘that also is granted without which the thing itself cannot be enjoyed ; ' so
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an interest and a right, though another be owner of the soil.
This may be granted on a special permission; as when the
owner of the land grant: to another the liberty of passing over
when mines or trees are sold, the power of entry to dig shafts, or carry away
the timber, is by implication granted. [See N. Y. Life /IU‘. Co. v. ll/l'l'll7", I
Barb. Ch. 353.] For a similar reason, an easement may by implicaticn be
reserved to a vendor or grantor of the servient tenement. Thus, if a man
excepts out of a grant all mines and minerals, he excepts also the right of
going upon the land, and making shafts and erecting engines. * * “ A
distinction is also taken between those easements which are apparent and

continuous, and those which are di.r:on!inuou.r, the construction of a grant
being more readily extended, so as to create, by implication of grant or reser
vation, the former than the latter. As an example of the former kind, we
may mention the right to light and air across another’s premises,‘ and of the
latter, the right to use a pump. [The exact distinction between continuous
and discontinuous easements, is this: “ Continuous are those of which the en

joyment is, or may be continual,without the necessity of any actual interference
by man. Discontinuous are those, the enjoyment of which can be had only by
the interference of man, as rights of way, or a right to draw water.” (Lam)
man v. Milky, 21 N. Y. 5o5.)]
[We will consider now the different kinds of easements :] Firsl, as

10 [/10 night of waler.—Of this right there are two ‘kinds; one where
the water ﬂows in a natural course, and the other where it ﬂows through
an artiﬁcial drain or canal. The former kind stands upon a somewhat

different footing from the majority of easements.

Every proprietor must

necessarily have been in longr enjoyment, and is entitled to have the full
beneﬁt of it in the state in which it exists naturally, uncontaminated, and
substantially undiminished in quantity by the acts of the owners of the land
from which it flows. [See Clz'n!0n v. /llyers, 46 N. Y. 51!; Bram’ v. Yale, ‘
97 Mass. 18.] He may apply it to any purpose he pleases, by way of reas
onable enjoyment, so that he does not substantially injure the quantity or
quality of that which ﬂows onward to the lands of others. The right, how

ever, exists only in reference to water flowing on the surface, and not to any
underground flow of water. An owner of land, in which there is a well sup
plied by a subterranean ﬂow of water [without any deﬁned channel], cannot
complain of his well being drained through the operations of a neighboring
mine owner. [See Village 0fDe1/ll’ v. Youmans, 45 N. Y. 362.]
“The other case of a right of water is where a stream of water runs

through an artiﬁcial course.

This right may be subdivided into two sorts;

the right to receive and the right to discharge the water. The latter is the
one more easily acquired otherwise than by contract; because, if a man
makes an artiﬁcial water-course upon his own lands presumably, it is for his
own beneﬁt, and not that of a neighbor, and he cannot be compelled to con
' The English doctrine, that a right to the unobstructed passage of light and air over adjacent
premises r. F another owner, may be gained by continuous enjoyment of such a privilege for the period
of prescription (usually no years) has been generally rejected in this country. This is known as the
dot,-1:ine of “ancient lights." But sucha right may be gained by express grant. (See Mjrrs v. Gna
vul, no Barb. 537.)
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his grounds, to go to church, to market, or the like: in which

case the gift or grant is particular, and conﬁned to the grantee
alone: it dies with the person; and, if the grantee leaves the
tinue it after it ceases to be beneﬁcial to him.

On the other hand, if he

makes a water-course for his own purposes, which runs into his neighbor’s
land, he is obviously doing that which is an infringement of his neighbor's
property. This infringement may, by prescription, at length be legalized, so
\$ to become a right over that land, if suffered to continue without interrup<
uon, though, of course, until then his neighbor may at any time block up the
water-course, and so put an end to the infringement. [A party acquires a
nght to the use of water in a particular manner, by an uninterrupted adverse
enjoyment of such use during 20 years. (Townsend v. .McDona/a’, 12

N. Y. 381.)]
“ T/1e rz};/ll of way is the right of going over another man’s ground. It
may be divided into several kinds, according to the limitation which may
govern the enjoyment. Thus, it may be limited to passage on foot, or on
horseback, or it may be limited to particular kinds of vehicles, and for special
purposes. Like other easements, it is limited to the requirements of the
dominant tenement to the ownership of which it is appendant, and the use
of such owner and his servants and agents, will regulate the right in those
cases where an express grant cannot be produced. [When land con
veyed is surrounded wholly by other land of the grantor, or partly by the
grantor’s land and partly by that of strangers, the right of way which the
grantee has over such adjacent premises of the grantor is called “a way of
necessity.” (Brig/ram v. S/nillz, 4 Gray, 297.) But if there is any other
means of access to the land granted, which may be rightfully used, a way of
necessity will not arise. And when the necessity ceases, as if a new right
of way is acquired, the way of necessity ceases. (/V. V.In.r. Co.v. M:'lnor,|
Barb. Ch. 353, 363.) As a general rule, the person entitled to the right of
way is bound to make all necessary repairs, though the owner of the servient
estate may be placed under this obligation by agreement on his part, or by
prescription. (Doane v. Bmlger, 12 Mass. 65.) The grantee of a right of
way to one piece of land cannot make use of it to pass into another adja_
cent piece. (Rerford v. ./I/ar'qui_v, 7 Lansing, z49.)]

“ T/ze rig/ll of laleral :u;>;>orl lo land by the adjacent land of a different
owner, is an easement which exists as a natural accessory of the soil. and

may be extended to a house, if properly acquired. If a man digs upon his
own ground to such an extent that the land of his neighbor falls, he is liable

to an action or a suit in equity to restrain him.” [But there is no right of
support for buildings erected on adjacent premises, unless they have stood
twenty years, so that such a right has been gained by prescription; and if
they have stood a shorter period, and fall by reason of excavations carefully
conducted on adjoining property, there is no remedy. ( T/zurslon v. Hanrock,
I2 Mass. 226; Farrand v. Alarslzall, 21 Barb. 409; Larala v. Holbrook,»

4 Paige, 169; 70/mron v. O1‘)/MI!/ref//1, 55 N. Y. 280, 285; s. P. 99 U. 5. 035.1)
[One other important easement deserves mention, viz., that of party
walls. There is a distinction between a common wall and a party-wall. A
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country, he cannot assign over his right to any other; nor can
“36] he justify taking another ‘person in his company.
way
may be also by prescnjﬁtian; as if all the inhabitants of such a
hamlet, or all the owners and occupiers of such 5 farm, have im
memorially used to cross such a ground for sucha particular pur
pose: for this immemorial usage supposes an original grant,
whereby a right of way thus appurtenant to land or houses may
clearly be created. A right of way may also arise by act and
operation of law: for, if a man grants me a piece of ground in
the middle of his ﬁeld, he at the same time tacitly and impliedly
gives me a way to come to it; and I may cross his land for that
purpose without trespass. For when the law doth give any thing
to one, it giveth impliedly whatsoever is necessary for enjoying
the same. By the law of the twelve tables at Rome, where a
man had the right of way over another's land, and the road was
out of repair, he who had the right of way might go over any part
of the land he pleased : which was the established rule in public
as well as private ways. And the law of England, in both cases,
seems to correspond with the Roman.‘
III. (VlI.) Franchises are a seventh species.

Franchise and

liberty are used as synonymous terms ; and their deﬁnition is a
royal privilege, or branch of the king's prerogative, subsisting in
the hands of a subject. Being therefore derived from the crown,
they must arise from the king's grant; or in some cases may be
held by prescription, which, as has been frequently said, presup
common wall is one standing upon the dividing line between the premises 0|
two adjacent owners; aparty-wall, one standing between adjacent premises, in

which there is an indefeasible right of support for the timbers of the adjoin
ing buildings. The easement in party-walls may be created by express or
implied grant, prescription, etc. (See Partridge v. Gilbert, 15 N. Y. 601 ; Rog
rrs v. Sins/m‘//zzr, 50 N. Y. 646; Brooks v. C10-ﬁr, 50 N. Y. 639.)]
[An easement may be destroyed or extinguished in various ways : as, by
release to the owner of the servient tenement; by abandonment. as where the
person entitled to the easement gives a license to erect an obstruction incon
sistent with its enjoyment (C(Z!'l"ZU)‘I;g/ll v.11[a;$lesdm, 53 N. Y. 622); by non
user for 20 years of an easement obtained by prescription; by merger, as where
the dominant and servient estates become vested in the same person, etc.]

5This is an incorrect statement.

The person entitled to the right of way

is strictly conﬁned to this way, and must use it only for the purposes speci
ﬁed in the grant, reservation, etc. If it be out of repair, he may not pass

over the adjacent land, unless the owner thereof is under obligation to make
the necessary repairs ; but then, it seems, he may do so.
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poses a grant. The kinds of them are various, and almost
inﬁnite: Iwill here brieﬂy touch upon some of the principal;
premising only, that they may be vested in either natural persons
or bodies politic ; in one man or in many; but the same identical
franchise, that has before been granted to one, cannot be be

stowed on another, for that would prejudice the former grant.
To be a county palatine is a franchise, vested in a number of
persons. It is likewise a franchise, for a number of persons to
be incorporated, and subsist as a body politic; with a power to
maintain perpetual succession, and do other corporate acts : and
each individual member of such corporation is also said to have
a franchise or freedom. Other franchises are, to hold a court
leet: to have a manor or lordship; or, at least, to have a lord
ship paramount: to have waifs, wrecks, estrays, treasure-trove,
royal ﬁsh, forfeitures, and deodands: to have a court of one's

own, or liberty of holding pleas, and trying causes : to have the
cognizance of pleas; which is a still greater liberty, being an
exclusive right, so that no other court shall try causes arising
within that jurisdiction: to have a bailiwick, or liberty exempt
from the sheriff of the county ; ‘wherein the grantee only, [*"38
and his ofﬁcers, are to execute all process: to have a fair or

market ; with the right of taking toll, either there or at any other
public places, as at bridges, wharfs, or the like; which tolls must
have a reasonable cause of commencement (as in consideration

of repairs or the like), else the franchise is illegal and void: or
lastly, to have a forest, chase, park, warren, or ﬁshery, endowed

with privileges of royalty which species of franchise may require
a more minute discussion.”
6 Fume/11'.re.r may be deﬁned as special privileges, conferred by government
on individuals or corporations, which do not belong to the citizens of the
country generally by common right. In the United States, franchises are not
so numerous as in England. The most common are, the right to build and
maintain ferries, bridges, turn-pike roads, railroads, and the right to be a cor
poration. These privileges are granted by legislative act, though, in rare in
stances, they are acquired by prescription. The act of the legislature, confer
ring such privileges, constitutes a contract with the parties endowed therewith,
and cannot be repealed or materially amended by subsequent legislation, unless
the right to do so has been properly reserved to the legislature. The franchise
constitutes a valuable right of property, which, like other property, cannot be
taken, destroyed, or extinguished by the legislature for the construction of
public works, or the conferment of other franchises upon different parties,
unless appropriate compensation be paid for the rights of property thus
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As to aforcst; this, in the hands of a subject, is properly the
same thing with a chase; being subject to the common law, and
not to the forest laws. But a e/zase differs from a park, in that it
is not enclosed, and also in that a man may have a chase in
another man’s ground as well as in his own, being indeed the
liberty of keeping beasts of chase or royal game therein, pro
tected even from the owner of the land, with a power of hunting
them thereon. A;>ark is an enclosed chase, extending only over
a man’s own grounds. The word park indeed properly signiﬁes
an enclosure; but yet it is not every ﬁeld or common, which a
gentleman pleases to surround with a wall or paling, and to stock
with a herd of deer, that is thereby constituted a legal park: for
the king's grant, or at least immemorial prescription, is neces
sary to make it so. Though now the difference between a real
park, and such enclosed grounds, is in many respects not very
material: only that it is unlawful at common law for any person
to kill any beasts of park or chase, except such as possess these
franchises of forest, chase, or park.

Free warren is a similar

franchise, erected for preservation or custody (which the word
destroyed, or made valueless.

This would be an exercise of the right of

eminent domain. An instance of this would be the grant of authority to a
bridge company to so erect the bridge as to occupy the place of a former
ferry; or, the giving of authority to a railroad corporation to take a bridge

which had been erected, under legislative grant, for the construction of the
railroad. In all such cases, compensation must be awarded. (Central Brizlke
Co. v. Lowell, 4 Gray, 474; Matter of Kerr, 42 Barb. rrg.) But this prin
ciple does not restrict the legislature from granting or creating new fran
chises, which only indirectly and consequentially impair the value of those
previously granted ; as if power be granted to a company to construct abridge
so near another erected under a former franchise, as to divert travel there
from, and thus diminish its value. But even in such cases if, in the grant of
the previous franchise, it had been provided that such subsequent franchises

should not be granted, this provision would form an essential ingredient in
the contract, and could not therefore be violated, unless repeal or amendment
in any form were authorized by law. (C/zarles l\’i'z/er Bridge Co. v. I/Varren
Bridge Ca. 7 Pick, 344; ll Peters [U. 5.], 420; Fort Plain Bridge v.
Smith, 30 N. Y. 44.)
This legal use of the word “franchise,” must not be confounded with the
political sense of the term, denoting the right to vote at a public election. A
franchise in law is an interest in the nature of real property, an incorporeal
hereditament. As, however, in this country, at least, franchises are almost
invariably vested in corporations, questions in regard to their heritable quality
do not arise.
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signiﬁes) of beasts and fowls of warren ; which being fem’ na~
turw, every one had a right to kill as he could ; but upon *the ["39
introduction of the forest laws, at the Norman Conquest, as will

be shown hereafter, these animals being looked upon as royal
game and the sole property of our savage monarchs, this franchise
of free-warren was invented to protect them ; by giving the
grantee a sole and exclusive power of killing such game so far
as his warren extended, on condition of his preventing other
persons. A man therefore that has the franchise of warren, is
in reality no more than a royal gamekeeper; but no man, not
even a lord of a manor, could by common law justify sporting
on another's soil, or even on his own, unless he had the liberty

of free-warren. This franchise is almost fallen into disregard,
since the new statutes for preserving the game, the name being
now chieﬂy preserved in grounds that are set apart for breeding
hares and rabbits. There are many instances of keen sportsmen
in ancient times who have sold their estates, and reserved the

free-warren, or right of killing game, to themselves ; by which
means it comes to pass that a man and his heirs have sometimes
free-warren over another's ground. A free ﬁx/my, or exclusive
right of ﬁshing in a public river, is also a royal franchise; and is
considered as such in all countries where tl"‘ feudal polity has
prevailed; though the making such grarts, and by that means
appropriating what seems to be unnatural ‘.0 restrain, the use of
running water, was prohibited for the fu.r'.'i-.: by King _lohn's great
charter; and the rivers that were fenced in his time were di

rected to be laid open, as well as the forests to be disafforested.
This opening was extended by the second and third charters
of Henry III. to those also that were fenced under Richard I.;
so that a franchise of free ﬁshery ought now to be at least as old
as the reign of Henry II. This differs from a several ﬁshery;
because he that has a several ﬁshery must also be (or at least
derive his right from) the owner of the soil, which in a free ﬁsh
cry is not requisite. It differs also from a common of piscary
before mentioned, in that the free ﬁshery is an *exclusive [*4()
right, the common of piscary is not so : and therefore, in a free
ﬁshery, a man has a property in the ﬁsh before they are caught,
in a common of piscary not till afterwards. Some indeed have
considered a free ﬁshery not as a royal franchise, but merely as
a private grant of a liberty to ﬁsh in the several ﬁshery of the
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grantor. But to consider such right as originally a ﬂower of the
prerogative,till restrained by mag/za c/mrta, and derived by royal
grant (previous to the reign of Richard 1.) to such as now claim
it by prescription, and to distinguish it (as we have done) from
a several and a common of ﬁshery, may remove some difficulties
in respect to this matter, with which our books are embarrassed.
For it must be acknowledged, that the right and distinctions of
the three species of ﬁshery are very much confounded in our
law-books ; and that there are not wanting respectable authori
ties which maintain that a several ﬁshery may exist distinct from
the property of the soil, and that afrce ﬁshery implies no exclu
sive right, but is synonymous with common of piscary.
IV (IX.) Annuities are much of the same nature as corodies ;
only that they arise from temporal, as the latter from spiritual per
sons. An annuity is a thing very distinct from a rent-charge, with
which it is frequently confounded : a renteharge being a burthen
imposed upon and issuing out of lands, whereas an annuity is a
yearly sum chargeable only upon the person of the grantor.
Therefore, if a man by deed grant to another the sum of 20/.
jber ammm, without expressing out of what lands it shall issue,
no land at all shall be charged with it ; but it is a mere personal
annuity ; which is -.15 so little account in the law, that if granted
to an eleemosynary eorpration it is not within the statutes of
mortmain; and yet a c an may have a real estate in it, though
his security is merely personal.
*41]
V. ("‘X.) Rents are the last species of incorporeal here
ditaments. The wo:d rent or render, rrdilus, signiﬁes a compen
sation or return, it being in the nature of an acknowledgment
given for the p<3session of some corporeal inheritance. It is
deﬁned to be a certain proﬁt issuing yearly out of lands and
tenements corporeal. It must be aproﬁt; yet there is no occa
sion for it to be, as it usually is, a sum of money ; for spurs,
capons, hozses, corn, and other matters may be rendered, and
frequently are rendered, by way of rent. It may also consist in
services or manual operations; as, to plough so many acres of
ground, to attend the king or the lord to the wars, and the like:
which services in the eye of the law are proﬁts. This proﬁt
must also be ce'rtai1z,' or that which may be reduced to a cer
tainty by either party. It must also issue yearly ,' though there
is no occasion for it to issue every successive year; but it may
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be reserved every second, third, or fourth year; yet, as it is to
be produced out of the proﬁts of lands and tenements, as a
recompense for being_ permitted to hold or enjoy them, it ought
to be reserved yearly, because those_ proﬁts do annually arise
and are annually renewed. It must z'.r:ue out of the thing grant
ed, and not be part of the land or thing itself ; wherein it differs
from an exception in the grant, which is always of part of the
thing granted. It must, lastly, issue out of lands and is/zmmzrs
ror/mrml ,- that is, from some inheritance whereunto the owner

or grantee of the rent may have recourse to distrain.

Therefore

arent cannot be reserved out of an advowson, a common, an

ortice, a franchise, or the like. But a grant of such annuity or
sum may operate as a personal contract, and oblige the grantor
to pay the money reserved, or subject him to an action of debt :
though it doth not affect the inheritance, and is no legal rent in
contemplation of law.
There are at common law three manner of rents, rent- .
service, rent-charge, and rent-seek.
Rm!-serwz'ce is so called
‘because it hath some corporeal service incident to it, as at [*42

the least fealty or his feudal oath of ﬁdelity.

For, if a tenant

holds his land by fealty, and ten shillings rent; or by the ser
vice of ploughing the lord's land, and ﬁve shillings rent ; these
pecuniary rents, being connected with personal services, are
therefore called rent—service. And for these, in case they be
behind, or arrere, at the day appointed, the lord may distrain of
common right, without reserving any special power of distress ;
provided he hath in himself the reversion, or future estate of the
lands and tenements, after the lease or particular estate of the
lessee or grantee is expired. A rent-c/za1;ge is where the owner
of the rent hath no future interest, or reversion expectant in the
land : as where a man by deed maketh over to others his w/101!
estate in fee-simple, with a certain rent payable thereout, and
adds to the deed a covenant or clause of distress, that if the rent
he arrere, or behind, it shall be lawful to distrain for the same.
In this case the land is liable to the distress, not of common
right, but by virtue of the clause in the deed ; and therefore, it is

called a rent-c/zarge, because in this manner the land is charged
with a distress for the payment of it. R011!-sack, rzditz/5 sicrus,
or barren rent, is in effect nothing more than a rent reserved by

deed, but without any clause of distress.
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There are also other species of rents, which are reducible to
these three. Rents of as:z'::e are the certain established rents
of the freeholders and ancient eopyholders of a manor, which
cannot be departed from or varied. Those of the freeholders
are frequently called 5/ziqf-rents, rcdilm‘ ca;ﬁz'tales, and both sorts
are indifferently denominated quit-rents, quz'ati rzdilzn .' because
thereby the tenant goes quit and free of all other services.
\Vhen these payments were reserved in silver or white money,
they were anciently called wlzite-rents, Hana/1-farms, reditus albi ,

in contradistinction to rents reserved in work, grain, or baser
'43] money, which were called "redz'tus uzlgri, or b/ark-mai/.
Rack-rent is only a rent of the full value of the tenement, or near
it. Afar-farm rent is a rent-charge issuing out of an estate in fee;
of at least one-fourth of the value of the lands, at the time of its
reservation: fora grant of lands, reserving so considerable a

rent, is indeed only letting lands to farm in fee-simple instead
of the usual methods for life or years.
These are the general divisions of rents; but the difference
between them (in respect to the remedy for recovering them) is
now totally abolished ; and all persons may have the like remedy
by distress for rent-seek, rents of assize, and chief-rents, as in

case of rents reserved upon lease.‘
Rent is regularly due and payable upon the land from
whence it issues, if no particular place is mentioned in the
reservation ; but in case of the king, the payment must be either
to his oﬁicers at the exchequer, or to his receiver in the country.
And strictly the rent is demandable and payable before the
time of sunset of the day whereon it is reserved ; though per
haps not absolutely due till midnight.“
7 The remedy by distress for the recovery of rent has been abolished in a
number of the States in this country. The chief distinction, therefore, be
tween rent-service and rent-charge is that in the former case there is a rever
sion in the property, vested in the person entitled to the rent, while in the lat
ter there is no such reversion. Thus, as between a landlord and tenant for
years, the rent would be rent-service; while if the owner of land in fee
should convey it in fee to another, reserving.’r a certain rent as a mode of pay
ment, this would be a rent-charge. (See Van 1?em‘:elaer v. Hays, 19 N. Y.
68; Van Runny/aer v. Chadwick, 22 N. Y. 33: Cruger v. Mrlaury, 4t N. Y.
219, 227, note.) Rents of assize, chief-rents, white-rents. black-rents, etc., are
now of little importance. As to rent-charge, see 44 8: 45 Vict. c. 41, s. 44.‘

' These commondaw rules in regard to the demand and payment of rent
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With regard to the original of rents, something will be said
in the next chapter ; and, as to distresses and other remedies for
their recovery, the doctrine ‘relating thereto, and the several
proceedings thereon, these belong properly to the third part of
our Commentaries, which will treat of civil injuries, and the

rneans whercb}r they are redressed.

CHAPTER IY.
[BL. comr.—noox II. cu. rv.]
Of I/ze Feudal 5)/s;'cm.
IT is impossible to understand, with any degree of accura. ,

either the civil constitution of this kingdom, or the laws which
regulate its landed property, without some general acquaintance
with the nature and doctrine of feuds, or the feudal law : a sys

tem so universally received throughout Europe upwards of
twelve centuries ago, that Sir Henry Spelman does not scruple
to call it the law of nations in our western world. This chapter
will be therefore dedicated to this inquiry, And though, in the
course of our observations in this and many other parts of the
present book, we may have occasion to search pretty highly into~
the antiquities of our English jurisprudence, yet surely no indus
trious student will imagine his time rnisemployed, when he is led.
to consider that the obsolete doctrines of our laws are frequently
the foundation upon which what remains is erected ; and that it
is impracticable to comprehend many rules of the modern law,
in a scholar-like scientiﬁcal manner, without having recourse to
the ancient. Nor will these researches be altogether void of
rational entertainment as well as use: in viewing the majestic
ruins of Rome or Athens, of Balbec or Palmyra, it administers
both pleasure and instruction to compare them with the draught
of the same ediﬁces, in their pristine proportion and splendor.

‘The constitution of feuds had its original from the [**45~
have been in a number of States'modiﬁed or superseded by statutory pro
visio is, prescribing other methods. The statutes of any particular State
should be specially consulted.

‘I 6
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military policy of the northern or Celtic nations, the Goths, the
Iluns, the Franks, the Vandals, and the Lombards, who all

migrating from the same oﬂicirzd gr/ztium, as Crag very justly
entitles it, poured themselves in vast quantities into all the
regions of Europe, at the declension of the Roman empire.
lt
was brought by them from their own countries, and continued in
their respective colonies as the most likely means to secure
their new acquisitions: and to that end, large districts or parcels
of land were allotted by the conquering general to the superior
officers of the army, and by them dealt out again in smaller
parcels or allotments to ,the inferior officers and most deserving
soldiers. These allotments were called fcoda, feuds, ﬁefs or fees ;

which last appellation in the northern language signiﬁes a condi
tional stipend or reward. Rewards or stipends they evidently
were :

and

the

condition annexed to

them was, that the

possessor should do service faithfully, both at home and in
the wars, to him by whom they were given ; for which purpose
he took thejuranmztumﬁdelilatz'.r, or oath of fealty : and in case
of the breach of this condition and oath, by not performing the
stipulated service, or by deserting the lord in battle, the lands
were again to revert to him who granted them.
Allotments, thus acquired, naturally engaged such as accepted
"46] them to defend them: and, as they all sprang from ‘the
-same right of conquest, no part could subsist independent of the
whoh: ; wherefore all givers as well as receivers were mutually
bound to defend each other's possessions.

But, as that could not

-effectually be done in a tumultuous irregular way, government,
.and to that purpose subordination, was necessary. _ Every
receiver of lands, or feudatory, was therefore bound, when called

upon by his benefactor, or immediate lord of his feud or fee, to
do all in his power to defend him. Such benefactor or lord
was likewise subordinate to, and under the command of, his

immediate benefactor or superior , and so upwards to the prince
or general himself : and the several lords were also reciprocally
bound, in their respective gradations, to protect the possessions
they had given. Thus the feudal connection was established, a proper military subjection was naturally introduced, and an army
‘of feudatories was always ready enlisted, and mutually prepared
‘to muster, not only in defense of each mar.'s own several property,

but also in defense of the whole, and of every part of this their
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newly-acquired country ; the produce of which constitution was
soon sufﬁciently visible in the strength and spirit with which they
maintained their conquests.1
The universality and early use of this feudal plan, among all
those nations, which in complaisance to the Romans we still call
barbarous, may appear from what is recorded of the Cimbri and
Teutones, nations of the same northern original as those whom
we have been describing, at their ﬁrst irruption into Italy about
a century before the Christian era. They demanded of the
Romans, “ ut marlizzs populus alzl-11zz'd sibi tern? daret, quarz
.rtz'//~elzdz'um ,- ca-tcrz/rn, at wllet, nzauibus atque armis suis Mere

tur." The sense of which may be thus rendered ; they desired
stipendiary lands (that is, feuds) to be allowed them, to be held
1 Mr. Hallam and various other writers have given a somewhat different
account of the origin of the feudal system. This may be brieﬂy summarized
as follows: The feudal system had its origin in the conditions under which
society existed and land was held under the barbaric conquerors, the Franks.
who, with Clovis and his successors, the Merovingian and Carlovingian
monarchs at their head, overspread Europe. The lands so acquired by the
Franks were termed allodial, a description, which in later times, was opposed
to feudal or beneﬁciary, meaning that they were possessed in absolute owner
ship, subject to no burden, except the performance of the universal duty of
public defense. They pasced to the children equally, or, on failure of chil
dren, to the nearest itindred. From this descendible quality, the word
“ allodial ” was-afterwards not untommohly used synonymously with herit
able. In the general distribution of lands, moreover. a very considerable
share was reserved for the maintenance of the dignity of the Crown. These
lands, called the ﬁscal lands, were dispersed over different parts of the
kingdom, and formed the only regular source of revenue which in those times
the sovereigns possessed. Afterwards, these demesne lands of the Crowr., or
the ﬁsc, were granted under the title of beneﬁces to favored subjects, or sub
jects whose ﬁdelity it was of importance to secure, upon conditions creating
a close relationship between the grantee and his lord. Originally they were
in general granted only for life, but in very early times they became hered
itary. Of these conditions, there can be little doubt that an oath of ﬁdelity

and the render of military service, constituted the most important.

\Vhcn

grants from the Crown made in this manner became common, there naturally
arose the custom of the great lords who owned large territories granting
portions of their land to others, to be held of themselves upona like species
of tenure. This was called sub-infeudation, and at alater period became
universal. “ Out of these ancient grants, now become for the most part
hereditary, these grew up in the tenth century, both in name and reality, the
system of feudal tenures.” (Broom & H. Comm., ii. 119, 120; see Hallam'u

Middle Ages, i. 16'.)
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by military and other personal services, whenever their lord
should call upon them. This was evidently the same constitu
tion that displayed itself more fully about seven hundred years
afterwards; when the Salii, Burgundians and Franks broke in

“‘47] upon Gaul, the Visigoths on 4"Spain, and the Lombards upon
Italy; and introduced with themselves this northern plan of
polity, serving at once to distribute and to protect the territories

they had newly gained. And from hence too it is probable that
the Emperor Alexander Severus took the hint of dividing lands
conquered from the enemy among his generals and victorious
soldiery, duly stocked with cattle and bondmen, on condition of

receiving military service from them and their heirs for ever.
Scarce had these northern conquerors established themselves
in their new dominions, when the wisdom of their constitutionsI

as well as their personal valor, alarmed all the princes of Europe,
that is, of those countries which had formerly been Roman prov
inces, but had revolted, or were deserted by their old masters,
in the general wreck of the empire. \/Vherefore most, if not all,

of them thought it necessary to enter into the same or a similar
plan of policy.

For whereas, before, the possessions of theirsub

jects were perfectly allodial (that is, wholly independent, and
held of no superior at all),now they parcelled out their royal terri
tories, or persuaded their subjects to surrender up and retake
their own landed property, UIi(lC-.1‘ the like feudal obligations of
military fealty.
And thus, in the compass of a very few years
the feudal constitution, or the doctrine of tenure, extended itself

over all the western world. Which alteration of landed prop
erty, in so very material a point, necessarily drew after it an al
teration of laws and customs : so that the feudal laws soon drove
out the Roman, which had hitherto so universally obtained, but
now became for many centuries lost and forgotten ; and Italy it
self (as some of the civilians, with more spleen than judgment,
have expressed it) be//111'/1:15, atque ferinas, ilm/zauc.rque Longu
bardormn /ages acrq0z't.
'48]
*But this feudal polity, which was thus by degees es
tablished over all the continent of Europe, seems not to have
been received in this part of our island, at least not universally.
and as a part of the national constitution, till the reign of ‘William
the Norman.

Not but that it is reasonable to believe, from

abundant trace; i" our history and laws, that even in the time of
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the Saxons, who were a swarm from what Sir William Temple
calls the same northern hive, something similar to this was in use;
yet not so extensively, norattended with all the rigor that was after
wards imported by the Normans. For the Saxons were ﬁrmly
settled in this island, at least as early as the year 600: and it
was not till two centuries after, that feuds arrived at their full

vigor and maturity, even on the continent of Europe.
This introduction,however, of the feudal tenures into England,

by King William, does not seem to have been effected immedi
ately after the Conquest, nor by the mere arbitrary will and power
of the conqueror; but to have been gradually established by the
Norman barons, and others, in such forfeited lands as they re

ceived from the gift of the conqueror, and afterwards universally
consented to by the great council of the nation, long after his
title was established. Indeed, from the prodigious slaughter of
the English nobility at the battle of Hastings, and the fruitless
insurrections of those who survived, such numerous forfeitures
had accrued, that he was able to reward his Norman followers

with very large and extensive possessions: which gave a handle
to the monkish historians, and such as have implicitly followed
them, to represent him as having by right of the sword seized on
all the lands of England, and dealt them out again to his own
favorites. A supposition, grounded upon a mistaken sense of
the word conquest ; which in its feudal acceptation, signiﬁes no
more than acq11isz'tz'on,- and this has led many hasty writers into
a strange historical mistake, and one which, upon the slightest
examination, will "‘be found to be most untrue.

However, [*49

certain it is, that the Normans now began to gain very large pos
:-sessions in England; and their regard for the feudal law under
which they had long lived, together with the king’s recommen
dation of this policy to the English, as the best way to put them
selves on a military footing, and thereby to prevent any future
attempts from the continent, were probably the reasons that pre
vailed to effect its establishment here by law. And, though the
time of this great revolution in our landed property cannot be
ascertained with exactness, yet there are some circumstances
that may lead us to a probable conjecture concerning it. For we
learn from the Saxon chronicle, that in the nineteenth year of

King William’s reign an invasion was apprehended from Denmark;
and the military constitution of the Saxons being then laid aside,
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and no other introduced in its stead, the kingdom was wholly
defenceless; which occasioned the king to bring over a large
army of Normans and Bretons, who were quartered upon every

landholder, and greatly oppressed the people. This appar-;nt
weakness, together with the grievances occasioned by a foreign
force, might co-operate with the king's remonstrances, and the
better incline the nobility to listen to his proposals for putting
them in a posture of defence. For as soon as the danger was
over, the king held a great council to inquire into the state of the
nation : the immediate consequence of which was the compiling of
the great survey called domesoay-book, which was ﬁnished in the
next year: and in the latter end of that very year the king was
attended by all his nobility at Sarum; where all the principal
landholders submitted their lands to the yoke of military tenure,
became the king's vassals, and did homage and fealty to his per
son. This may possibly have been the era of formally intro
ducing the feudal tenures by law; and perhaps the very law,
thus made at the council of Sarum, is that which is still extant,
"50] *and couched in these remarkable words : “ Statuimus, ut

omucs, Zibarz' /zomz'ne.rfoedcre at sacramento aﬁfrment, quad intro at
arlra 1miwr.rlmz mgr/min Anglize l'Vil/zelmo rzgi domino suoﬁdc/cs
arse rm/unt ,' terms if /10/10/rs i//ius amni ﬁdelitale ubique serz/'arc
rum :0, ct contra im'micos rt alz'e/zzlgwzas d6_‘fCIldFﬂ‘." The terms
of this law (as Sir Martin Wright has observed) are plainly feu
dal : for, ﬁrst, it requires the oath of fealty, which made, in the

sense of the feudists, every man that took it a tenant or vassal :
and, secondly, the tenants obliged themselves to defend their lord's

territories and titles against all enemies foreign and domestic.
But what clearly evinces the legal establishment of this system,
is another law of the same collection, which exacts the perform

ance of the military feudal services, as ordained by the general
council.

“ Omzzcx comites, et barones, at mz'/itcs, at sen/ie;:le:, at

1111i:/erri libari /mmimu talius reg/Ii 1zostriju'¢dz'c.'z', /mbmul at Im
mnl se .rzm/)rr be/1e in armzlr at in equis, 1/! litre! rt oportct: cl
sin! sem;>cr ju-ompti et bane pamli, ad .Y¢‘l"Z"l.ll-lllil rm/m iulegvwm
110Zu's ¢’.rf)lz‘1zd//m ct /mrlgmdlllzz, cum 0/ms _/'m‘1'it :

.recundnm

quad 7101123‘ debent dz feodi: ct is/wrnc/ztis suis de jurc faavc,
ct sicut illis statuimu: per commune conn'lz'znn totius rcgni nortri
pr¢dz'ctz'."
This new polity seems therefore not to have been imyﬂosrd by
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the conqueror, but nationally and freely adopted by the general
assembly of the whole realm, in the same manner as other
nations of Europe hid before adopted. it, upon the same principle
of self-security. And, in particular, they had the recent example

of the French nation before their eyes ; which had gradually
surrendered up all its allodial or free lands into the king's hands,
who restored them to the owners as a bmrﬁcium or feud, to be

held to them and such of their heirs as they previously nominated
to the king : and thus by degrees all the allodial estates in France
were converted into feuds, and the freemen became the vassals

of the crown.

The only difference between this change of tenures

in France, and that in England, was, that the former was effected

gradually * by the consent of private persons : the latter was [*51
done at once, all over England, by the common consent of this

nation.
In consequence of this change, it became a fundamental
maxim and necessary principle (though in reality a mere ﬁction)
of our English tenures, “ that the king is the universal lord and
original proprietor of all the lands in his kingdom : and that no
man doth or can possess any part of it, but what has mediately

or immediately been derived as a gift from him, to be held upon
feudal services.” For this being the real case in pure, original,
proper feuds, other nations who adopted this system were obliged
to act upon the same supposition, as a substruction and founda

tion of their new polity, thought the fact was indeed far other~
wise. And indeed, by thus consenting to the introduction of
feudal tenures, our English ancestors probably meant no more
than to put the kingdom in a state of defense by establishing a
military system ; and to oblige themselves (in respect of their
lands) to maintain the king 3 title and territories, with equal
vigor and fealty. as If they had received their lands from his
bounty upon these express conditions, as pure, proper, beneﬁciar)
feudatories.

But whatever their meaning was, the No*rr.z 1

interpreters, skilled in all the niceties of the feudal constituvons,
and well understanding the import and extent of the feudal terms,

gave a very different construction to this proceeding ; and there
upon took a handle to introduce not only the rigorous doctrines

which prevailed in the duchy of Normandy, but also such fl'Ult‘i
and dependencies, such hardships and services, as were never
known to other nations; as if the English had, in fact as well as
\
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theory, owed every thing they had to the bounty of their sove
reign lord.
Our ancestors, therefore, who were by no means beneﬁciaries,
"52] but had barely consented to this ﬁr.:ti-an of tenure from ‘the
crown, as the basis of a.military discipline, with reason looked upon
these deductions as grievous impositions, and arbitrary conclu
sions from principles that, as to them, had no foundation in truth.
However, this king and his son VVilliam Rufus kept up with a
high hand all the rigors of the feudal doctrines: but their suc
cessor, Henry I. found it expedient, when he set up his preten
sions to the crown, to promise a restitution of the laws of king
Edward the Confessor, or ancient Saxon system ; and according

ly, in the I st year of his reign, granted a charter, whereby he
gave up the greater grievances, but still reserved the ﬁction of
feudal tenure, for the same military purposes which engaged his
father to introduce it. But this charter was gradually broken
through, and the former grievances were revived and aggravated,
by himself and succeeding princes ; till in the reign of King John
they became so intolerable, that they occasioned his barons, or

principal feudatories, to rise up in arms against him ; which at
length produced the famous great charter at Runing-mead, which
with some alterations, was conﬁrmed by his son Henry III. And
though its immunities (especially as altered on its last edition
by his son) are very greatly short of those granted by Henry I.,
it was justly esteemed at the time a vast acquisition to English
liberty. Indeed, by the farther alteration of tenures that has
since happened, many of these immunities may now appear, to a
common observer, of much less consequence than they really
were when granted : but this, properly considered, will show, not
that the acquisitions under John were small, but that those under
Charles were greater. And from hence also arises another infer
ence; that the liberties of Englishmen are not (as some arbitrary
writers would represent them) mere infringements of the king’s
}:1.'eiogative, extorted from our princes by taking advantage of
their Weakness ; but a restoration of that ancient constitution,

of which our ancestors had been defrauded by the art and ﬁnesse
of the Norman lawyers, rather than deprived by the force of the
Norman arms.
\->2 I‘.‘j.‘E] *Having given this short history of their rise and progress,
we will next consider the nature, doctrine, and principal laws of
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feuds ; wherein we shall evidently trace the groundwork of many
parts of our public polity, and also the original of such of our own
tenures as were either abolished in the last century, or still
remain in force.
The grand and fundamental maxim of all feudal tenure is
this: that all lands were originally granted out by the sovereign,
and are therefore holden, either mediately or immediately, of the
crown. The grantor was called the proprietor, or lard: being
he who retained the dominion or ultimate property of the feud or
fee ; and the grantee, who had only the use and possession, ac
cording to the terms of the grant, was styled the feudatory, or

vassal, which was only another name for the tenant, or holder of
the lands ; though, on account of the prejudices which w_e have
justly conceived against the doctrines that were afterwards graft
ed on this system, we now use the word vassal opprobriously, as
synonymous to slave or bondman. The manner of the grant
was by words of gratuitous and pure donation, dcdi at concessi;
which are still the operative words in our modern infeudations
or deeds of feoffment. This was perfected by the ceremony of
corporeal investiture, or open and notorious delivery of possession
in the presence of the other vassals : which perpetuated among
them the era of the new acquisition, at a time when the art of
writing was very little known; and therefore the evidence of
property was reposed in the memory of the neighborhood ;
who, in case of a disputed title, were afterwards called upon to

decide the difference, not only according to external proofs, ad

duced by the parties litigant, but also by the internal testimony
of their own private knowledge.
Besides an oath of fca/ty, or profession of faith to the lord,
which was the parent of our oath of allegiance, the vassal or
tenant upon investiture did usually /zomagc to his lord; openly
and humbly kneeling, being ungirt, uncovered, *and holding [*54
up his hands both together between those of the lord, who sat
before him ; and there professing, that “ he did become his man,
from that day forth, of life and limb and earthly honor:" and
then he received a kiss from his lord. \/Vhich ceremony was de
nominated /zomagimn, or man/wad, by the feudists, from the stated

form of words, dez/mio wsler /zamo.
When the tenant had thus professed himself to be the man
of his superior or lord, the next consideration was concerning
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the .m~z'z'a', which as such, he was bound to render, in recom

pense for the land that he held. This, in pure, proper, and
original feuds, was only two-fold ; to follow, or do suit to, the
lord in his courts in time of peace; and in his armies or war
like retinue, when necessity called him to the ﬁeld. The lord
was, in early times, the legislator and judge over all his feuda
tories : and therefore the vassals of the inferior lords were bound
by their fealty to attend their domestic. courts baron (which were
instituted in every manor or barony for doing speedy and effect
ual justice to all the tenants), in order as well to answer such

complaints as might be alleged against themselves, as to form a
jury or homage for the trial of their fellow-tenants; and upon
this account, in all the feudal institutions both here and on the

continent, they are distinguished, by the appellation of the peers
of the court; pares curtir, or pare: azriw. In like manner the
barons themselves, or lords of inferior districts, were denominated

peers of the king's court, and were bound to attend him upon
summons, to hear causes of greater consequence in the king's
presence, and under the direction of his grand justiciary; till in
many countries the power of that ofﬁcer was broken and dis
tributed into other courts of judicature, the peers of the king's
*55] court still reserving to themselves (in 4"almost every feudal

government) the right of appeal from those subordinate courts in
the last resort. The military branch of service consisted in
attending the lord to the wars, if called upon, with such a retinue
and for such a number of days, as were stipulated at the ﬁrst do

nation, in proportion to the quantity of the land.
At the ﬁrst introduction of feuds, as they were gratuitous, so

also they were precarious, and held at the will of the lord, who
was then the sole judge whether his vassal performed his services
faithfully. Then they became certain for one or more years.
Among the ancient Germans they continued only from year to
year; an annual distribution of lands being made by their leaders
in their general councils or assemblies. This was professedly
done lest their thoughts should be,diverted from war to agricul
ture, lest the strong should encroach upon the possessions of the
weak, and lest luxury and avarice should be encouraged by the
erection of permanent houses, and too curious an attention to
convenience and the elegant superﬂuities of life. But,when the
general migration was pretty well over, and a peaceable posses
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sion of the new-acquired settlements had introduced new customs
and manners ; when the fertility of the soil had encouraged the
study of husbandry, and an affection for the spots they had cul
tivated began naturally to arise in the tillers ; a more permanent
degree of property was introduced, and feuds began now to be
granted for the lzfe of the feudatory. But still feuds were not
yet /ze1'ea’iz‘ar_'y, though frequently granted, by the favor of the
lord, to the children of the former possessor; till in process of
time it became unusual, and was therefore thought hard, to reject
the heir, if he were capable to perform the services; and therefore

infants, women, and professed monks, who were incapable of
1“bearing arms, were also incapable of succeeding to a [‘*56
genuine feud.

But the heir, when admitted to the feud which

his ancestor possessed, used generally to pay a ﬁne or acknowledg
ment to the lord, in horses, arms, money, and the like, for such
renewal of the feud ; which was called a relief, because it raised
up and re-established the inheritance, or in the words of the feudal
writers, “ zﬁccrlam ct caduram /zcmdz'talem nrlrr/abut.” This re

lief was afterwards, when feuds became absolutely hereditary,
continued on the death of the tenant, though the original foun
dation of it had ceased.
For in process of time feuds came by degrees to be univer
sally extended beyond the life of the ﬁrst vassal, to his sons, or
perhaps to such one of them as the lord should name ; and in
this case the form of the donation was strictly observed: for if
a feud was given to a man and his sans, all his sons succeeded
him in equal portions : and, as they died off, their shares reverted
to their lord, and did not descend to their children, or even to

their surviving brothers, as not being speciﬁed in the donation.
But when such a feud was given to a man and his /zeirs, in

general terms, then a more extended rule of succession took
place; and when the feudatory died, his male descendants in
inﬁnz'tum were admitted to the succession. VVhen any such de
scendant, who thus had succeeded, died, his male descendants
were also admitted in the ﬁrst place; and, in defect of them,

such of his male collateral kindred as were of the blood or lineage
of the ﬁrst feudatory, but no others.

For this was an unalter

able maxim in feudal succession, that “none was capable of in
heritingo feud, but such as was of the blood of, that is, lineally

descended from, the ﬁrst feudatory.” And the descent being
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thus conﬁned to males, originally extended to all the males alike ;
all the sons, without any distinction of primogeniture, succeed
ing to equal portions of the father's feud. But this being found
upon many accounts inconvenient (particularly, by dividing the
services, and thereby weakening the strength of the feudal

union), and /zouarary feuds (or titles of nobility) being now intro
"‘57] duccd, which were not of “a divisible nature, but could.

only be inherited by the eldest son ; in imitation of these, mili
tary feuds (or those we are now describing) began also in
most countries to descend, according to the same rule of primo
geniture, to the eldest son, in exclusion of all the rest.

Other qualities of feuds were, that the feudatory could not
alien or dispose of his feud; neither could he exchange, nor
yet mortgage, nor even devise it by will, without the consent of
the lord. For the reason of conferring the feud being the per
sonal abilities of the feudatory to serve in war, it was not ﬁt he
should be at liberty to transfer this gift, either from himself, or
from his_posterity who were presumed to inherit his valor, to
others who might prove less able. And, as the feudal obligation
was looked upon as reciprocal, the feudatory being entitled to
the lords protection, in return for his own fealty and service;
therefore the lord could no more transfer his seignory or pro
tection without consent of his vassal, than the vassal could his

feud without consent of his lord : it being equally unreasonable,
that the lord should extend his protection to a person to whom
he had exceptions, and that the vassal should owe subjection to
a superior not of his own choosing.
These were the principal, and very simple, qualities of the
genuine or original feuds; which were all of a military nature,
and in the hands of military persons; though the feudatories,
being under frequent incapacities of cultivating and manuring
their own lands, soon found it necessary to commit part of them
to inferior tenants : obliging them to such returns in service,
corn, cattle, or money, as might enable the chief feudatories to

attend their military duties without distraction: which returns,
or wdz'tus, were the original of rents, and by these means, the

feudal polity was greatly extended; these inferior feudatories
(who held what are called in the Scots law “ rere-ﬁefs") being
under similar obligations of fealty, to do suit of court, to answer

the stipulated renders or rent-service, and to promote the wel
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fare of their immediate superiors or lords. “But this at [*58
the same time demolished the ancient simplicity of feuds; and
an inroad being once made upon their constitution, it subjected
them, in a course of time, to great varieties and innovations.
Feuds began to be bought and sold, and deviations were made
from the old fundamental rules of tenure and succession ; which
were held no longer sacred, when the feuds themselves no
longer continued to be purely military. Hence these tenures
began now to be divided into froda prapria rt z'1nprq/>rz'a, proper
and improper feuds ; under the former of which divisions were
comprehended such, and such only, of which we have before

spoken ; and under that of improper or derivative feuds were com
prised all such as do not fall within the other descriptions; such,
for instance, as were originally bartcred and sold to the fcudatory

for a price ; such as were held upon base or less honorable ser
vices, or upon a rent, in lieu of military service; such as were
in themselves alienable, without mutual license; and such as

might descend indifferently either to males or females. But,
where a difference was not expressed in the creation, such new
created feuds did in all respects follow the nature of an original,
genuine, and proper feud.
But as soon as the feudal system came to be considered in
the light of a civil establishment, rather than as a military plan,
the ingenuity of the same ages, which perplexed all theology
with the subtilty of scholastic disquisitions, and bewildered
philosophy in the mazes of metaphysical jargon, began also to
exert its inﬂuence on this copious and fruitful subject : in pursu
ance of which, the most reﬁned and oppressive consequences
were drawn from what originally was a plan of simplicity and
liberty, equally beneﬁcial to both lord and tenant, and prudently
calculated for their mutual protection and defence. From this

one foundation, in different countries of Europe, very different
superstructures have been raised: what effect it has produced
on the landed property of England, will appear in the following
chapters.
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CHAPTER V.
[BL. COMM.—BOOK 11. cu. v.]
Of I/1: Ancient Eng/1':/r Tmures.

IN this chapter we shall take a short view of the ancient
tenures of our English estates, or the manner in which lands,
tenements, and hereditaments, might have been holden, as the

same stood in force, till the middle of the last century. In which
we shall easily perceive, that all the particularities, all the seem
ing and real hardships, that attended those tenures, were to be
accounted for upon feudal principles and no other ; being fruits
of, and deduced from, the feudal policy.
Almost all the real property of this kingdom is, by the policy
of our laws, supposed to be granted by, dependent upon,
and /zoldv/z of, some superior lord, by and in consideration of
certain services to be rendered to the lord by the tenant or
possessor of this property. The thing holden is therefore styled
a tenement, the possessors thereof tmants, and the manner of

their possession a lczmre.

Thus all the land in the kingdom is

supposed to be holden, mediately or immediately, of the king,

who is styled the lord paramount, or above all. Such tenants as
held under the king immediately, when they granted out portions
of their lands to inferior persons, became also lords with respect
to'those inferior persons, as they were still tenants with re
spect to the king: and, thus partaking of a middle nature, were
called mesne, or middle, lords. So that if the king granted a
manor to A, and be granted a portion of the land to B, now B
'60] was said to hold ‘of A, and A of the king; or, in other words

B held his lands immediately of A, but mediately of the king.
The king therefore was styled lord paramount ; A was both tenant
and lord, or was a mesne lord: and B was called tenantparavai/,
or the lowest tenant ; being he who was supposed to make avail,
or proﬁt of the land. In this manner are all the lands. of the
kingdom holden, which are in the hands of subjects : for, accord

ing to Sir Edward Coke, in the law of England we have not
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properly a/lodium ,- which, we have seen, is the name by which
the feudists abroad distinguish such estates of the subject, as are
not holden of any superior.
So that at the ﬁrst glance we may
observe, that our lands are either plainly feuds, or partake very

strongly of the feudal nature.
All tenures being thus derived, or supposed to be derived,
from the king, those that held immediately under him, in right of
his crown and dignity, were called his tenants in azpitc, or in
chief ; which was the most honorable species of tenure, but at the
same time subjected the tenants to greater and more burthen
some services, than inferior tenures did.
This distinction ran

through all the different sorts of tenure, of which I now proceed
to give an account.
I. There seems to have subsisted among our ancestors four
principal species of lay tenures, to which all others may be re
duced: the grand criteria of which were the natures of the
several services or renders, that were due to the lords from their

tenants. The services, in respect of their quality, were either
free or base services ; in respect of their quantity and the time
of exacting them, were either cwlai/1 or zmccrtai/z. Free services
were such as were not unbecoming the character of asoldier or a
freeman to perform ; ‘as to serve under his lord in the wars, [*61
to pay a sum of money, and the like. Ba.re services were such
as were only ﬁt for peasants or persons of a. servile rank ; as to
plough the lord's land, to make his hedges, to carry out his
dung, or other mean employments. The certain services, whether
free or base, were such as were stinted in quantity, and could not
be exceeded on any pretence; as, to pay a stated annual rent, or
to plough such a ﬁeld for three days. The uncertain depended
upon unknown contingencies ; as, to do military service in
person, or pay an assessment in lieu of it, when called upon ;
or to wind a horn whenever the Scots invaded the realm; which
are free services ; or to do whatever the lord should command;

which is a base or villein service.
From the various combinations of these services have arisen the

four kinds of lay tenure which subsisted in England till the
middle of the last century; and three of which subsist to this
day. Of these Bracton (who wrote under Henry the Third)
seems to give the clearest and most compendious account, of any
author ancient or modern ; of which the follcwing is the outline
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or abstract. “ Tenements are of two kinds, frank-lmement and
villmage. And, of frank-tenements, some are held freely in con
sideration of homage and km'g/It-ser~vz'cn others inﬁ'£C—S0.”l{Q'£ with
the service of fealty only." And again, “ of villenages some are
pure, and others privileged. He that holds in pure m'll¢m.'g'e
shall do whatever is commanded him, and always be bound to an
uncertain service. The other kind of villenage is called ‘villein
socage ; and these villein-socmen do villein services, but such as

are certain and determined."

Of which the sense seems to be as

follows : ﬁrst, where the service was free but um‘rrlaz'/1, as mili

tary service with homage, that tenure was called the tenure in
4'62] ‘chivalry, fer .rer~vz'tizmz mﬂitare, or by knight-service.

Secondly, where the service was not only free, but also certain, as
by fealty only, by rent and fealty, etc., that tenure was called
libemm soragimn, or free socage. These were the only free hold
ings or tenements ; the others were 1/z'llmous or servile, as thirdly,
where

the service was bare in its nature, and uncertaz'n as

to time and quantity, the tenure was purum w'/lmagimn, absolute
or pure villenage. Lastly, where the se_rvice was base in its
nature, but reduced to a certainty, this was still villenage, but dis

tinguished from the other by the name of privileged villenage,
112'!/enagz'u1n prz'w'/eg1'atmn ,- or it might still be called socage
(from the certainty of its services), but degraded by their base
mss into the inferior title of w'l!anum socagiurn, villein-socage.
I. The ﬁrst, most universal, and esteemed the most honorable

species of tenure, was that by knight-service, called in Latin
.mw'timn mz'!z'larc; and in law French, c/rivalry, or scrvz'cc dz

r/ziz/a/er, answering to the fig’ d‘/zauluwt of the Normans, which
name is expressly given it by the Mirror. This differed in very
few points, as we shall presently see, from a pure and proper

feud, being entirely military, and the general effect of the feudal
establishment in England. To make a tenure by knight-service,
a determinate quantity of land was necessary, which was called
a knight’s fee, fmdum militare; the measure of which in 3 Edw.
I. was estimated at twelve ploughlands, and its value ( though it
varied with the times),in the reigns of Edward I. and Edward II.,
was stated at 20!. per armum.
And he who held this pro
portion of land (or a whole fee) by knight-service, was bound to
attend his lord to the wars for forty days in every year, if called
upon; which attendance was his redilus or return, his rent or
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service for the land he claimed to hold. If he held only half ‘a
knight's fee, he was only bound to attend twenty days, and so in
proportion. And there is reason to i"apprehend, that this ser- [*‘63
vice was the whole that our ancestors meant to subject themselves
to ; the other fruits and consequences of this tenure being fraudu
lently superinduced, as the regular (though unfor'eseen) append
ages of the feudal system.
This tenure of knight-service had all the marks of a strict
and regular feud: it was granted by words of pure donation, dcdi
at cozzcessi; was transferred by investiture or delivering cor
poral possession of the land, usually called livery of seizin ; and
was perfected by homage and fealty. It also drew after it these
seven fruits and consequences, as inseparably incident to the
tenure in chivalry ; viz., aids, relief, primer seizin, wardship,
marriage, ﬁnes for alienation, and escheat: all which I shall en

deavor to explain, and to show to be of feudal original.
1. Aids were originally mere benevolences granted by the
tenant to his lord, in times of difﬁculty and distress; but in pro
cess of time, they grew to be considered as a matter of right, and
not of discretion.

These aids were principally three; ﬁrst, to

ransom the lord’s person, if taken prisoner; a necessary conse
quence of the feudal attachment and ﬁdelity : insomuch that the
'n e l ec t of d oin i t, w h eneveri t was in th e vassa1’ s owe r , was
by the strict rigor of the feudal law an absolute forfeiture of his
estate.

Secondly, to make the lords eldest son aknight ; a mat

ter that was formerly attended with great ceremony, pomp, and
expense. This aid could not be demanded till the heir was ﬁf
teen years old, or capable of bearing arms: the intention of it

being to breed up the eldest son and heir apparent of the se‘ign

ory, to deeds of arms and chivalry, for the better defence of the
nation. Thirdly, to marry the lord's eldest daughter, by giving
her a suitable portion : for daughters’ portions were in those days
extremely slender, few lords being able to save much out of
A“their income for this purpose; nor could they acquire [*64
money by other means, being wholly conversantin matters of
arms ; nor, by the nature of their tenure, could they charge their
lands with this or any other incumbrances. From bearing their
proportion to these aids, no rank or profession was exempted:
and therefore even the monasteries, till the time of their dissolu

tion, contributed to the knighting of their founder’s male heir (05
I7
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whom their lands were holden), and the marriage of his female
descendants. And one cannot but observe in this particular the
great resemblance which the lord and vassal of the feudal law bore
to the patron and client of the Roman republic ; between whom
also there subsisted a mutual fealty, or engagement of defence
and protection.‘ For, with regard to the matter of aids, there
were three which were usually raised by the client; viz., to marry
the patron's daughter ; to pay his debts ; and to redeem his per
son from captivity.
.
But besides these ancient feudal aids, the tyranny of lords by
degrees exacted more and more : as, aids to pay the lords debts
(probably in imitation of the Romans), and aids to enable him to
pay aids or reliefs to his superior lord ; from which last indeed
the king's tenants in capite were, from the nature of their tenure,
excused, as they held immediately of the king, who had no supe

rior. To prevent this abuse, King John's mag/za c/zarta ordained
that no aids be taken by the king without consent of parliament,
nor in anywise by inferior lords, save only the three ancient ones
above mentioned. But this provision was omitted in Henry I II.'s
charter, and the same oppressions were continued till the 25 Ed

ward I. when the statute called conﬁrmatio c/zartarum was enac.
ed ; which in this respect revived King John's ‘charter, by ordain
ing that none but the ancient aids should be taken. But though
'65] the species of aids was thus ‘restrained, yet the quantity
of each aid remained arbitrary and uncertain. King John's
charter indeed ordered, that all aids taken by inferior lords
should be reasonable; and that the aids taken by the king of his
ltenants in m;>z'lc should be settled by parliament. But they
Y-were never completely ascertained and adjusted till the statute
'Westm. 1, 3 Edw. I., c. 36., which ﬁxed the aids of inferior lords
zat twenty shillings, or the supposed twentieth part of the annual
‘value of every knight's fee, for making the eldest son a knight, or
:marrying the eldest daughter : and the same was done with regard
'to the king's tenants in ca;>z'tc by statute 25 Edw. III., c. H. The
other aid, for ransom of the lord's person, being not in its nature

-capable of any certainty, was therefore never ascertained.
2. Relief, relct/z'zl1n, was before mentioned as incident to every

ffeudal tenure, by way of ﬁne or composition with the lord for
taking up the estate which was lapsed or fallen in by the death
of the last tenant But though reliefs had their original while
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ends were only life-estates, yet they continued after feuds be—
:ame hereditary ; and were therefore looked upon, very justly, as
me of the greatest grievances of tenure: especially when, at the
ﬁrst, they were merely arbitrary and at the will of the lord; so
that, if he pleased to demand an exorbitant relief, it was in effect

to disinherit the heir. The English ill brooked this consequence
of their new-adopted policy; and therefore William the Conquer
or by his law ascertained the relief, by directing (in imitation of
the Danish heriots) that a certain quantity of arms, and habili
ments of war, should be paid by the earls, barons, and vavasours
respectively; and if the latter had no arms, they should pay
100:. VVilliam Rufus broke through this composition, and again
demanded arbitrary uncertain reliefs, as due by the feudal laws :
thereby in effect obliging every heir to new-purchase or n’a'e'¢'1n
his land: but his brother Henry I., by the charter before men
tioned, restored his father’s law; ‘and ordained, that the [*66

relief to be paid should be according to the law so established,
and not an arbitrary redemption.

But afterwards, when, by an

ordinance in 2LH_en. II., called the assize of arms, it was pro—
vided that every man's armor should descend to his heir, for de
fence of the realm ; and it thereby became impracticable to pay
these acknowledgments in arms accordingto the laws of the
conqueror, the composition was universally accepte(l_of__I_Q_Qr._ for
every knight’s fee; as we ﬁnd it ever after established. But it
must be remembered, that this relief was only then payable, if
the heir at the death of his ancestor had attained his full age of
one-and-twenty years.
3. Primcr seizzh was a feudal burthen, only incident to the
king's tenants in mpite, and not to those who held of inferior or
mesne lords. It was a right which the king had, when any of
his tenants in ca/We died seized of a knight’s fee, to receive of
the heir (provided he were of full age) one whole year’s proﬁts of
the lands, if they were in immediate possession: and half a
year's proﬁts, if the lands were in reversion expectant on an és"-'

This seems to be little more than additional relief,
but grounded upon this feudal reason ; that by the ancient law
of feuds, immediately upon the death of a vassal, the superior
was entitled to enter and take seizin or possession of the land,
by way of protection against intruders, till the heir appeared to
claim it, and receive investiture: during which interval the lord
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was entitled to take the proﬁts; and, unless the heir claimed

within a year and a day, it was by the strict law a forfeiture.
This practice however seems not to have long obtained in Eng
land, if ever, with regard to tenure under inferior lords ; but as

to the king’s tenures in mjhile, the prima .m'.rz'/za was expressly
declared, under Henry III. and Edward II., to belong to the

king by prerogative, in contradistinction to other lords. The
"‘67] king was entitled to enter and receive the "whole proﬁts of
the land, till livery was sued; which suit being commonly made

within a year and day next after the death of the tenant, in pur
suance of the strict feudal rule, therefore the king used to take

as an average the ﬁr.ttfrm'l.r, that is to say, one year's proﬁts of
the land. And this afterwards gave a handle to the popes, who
claimed to be feudal lords of the church, to claim in like manner
from every clergyman in England, the ﬁrst year's proﬁts of his
beneﬁce, by way of prz'1nz'ti¢e, or ﬁrst fruits.
4. These payments were only due if the heir was of full age;
but if he was under the age of twenty-one, being a male, or four
teen, being a female, the lord was entitled to the wards/zip of the
heir, and was called the guardian in chivalry.

This wardship

consisted in having the custody of the body and lands of such
heir, without any account of the proﬁts, till the age of twenty
one in males, and sixteen in females. For the law supposed
the heir-male unable to perform knight-service till twenty-one:
but as for the female, she was supposed capable at fourteen to
marry, and then her husband might perform the service. The
lord therefore had no wardship, if at the death of the ancestor
the heir-male was of the full age of twenty-one, or the heir-female

of fourteen; yet, if she was then under fourteen, and the lord
once had her in ward, he might keep her so till sixteen, by vir
tue of the statute of Westm. I, 3 Edw. I., c. 22., the two additional

years being given by the legislature for no other reason but
merely to beneﬁt the lord.
This wardship, so far as it related to land, though it was not
nor could be part of the law of feuds, so long as they were arbi
trary, temporary, or for life only , yet, when they became heredit
ary, and did consequently often descend upon infants, who by
reason of their age could neither perform nor stipulate for the
services of the feud, does not seem upon feudal principles to
have been unreasonable. For the wardship of the land, or cut:
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tody of the feud, was retained by the lord, that he might, out of
the proﬁts thereof, provide a ﬁt person ‘to supply the in- [*68
fant's services, till he should be of age to perform them himself.
And if we consider the feud in its original import, as a stipend,
fee, or reward for actual service, it could not be thought hard
that the lord should withhold the stipend, so long as the service
was suspended.

Though undoubtedly to our English ancestors,

where such a stipendiary donation was a mere supposition or
ﬁgment, it carried abundance of hardship ; and accordingly it
was relieved by the charter of Henry I‘. before mentioned, which
took this custody from the lord, and ordained that the custody,
both of the land and the children, should belong to the widow or

next of kin. But this noble immunity did not continue many
years.
The wardship of the body was a consequence of the ward
ship of the land ; for he who enjoyed the infant's estate was the
properest person to educate and maintain him in his infancy:
and also, in a political view, the lord was most concerned to give

his tenant suitable education, in order to qualify him the better
to perform those services which, in his maturity, he was bound to

render.
\Vhen the male heir arrived to the age of twenty-one, or the
heir-female to that of sixteen, they might sue out their livery or
ouJIe'r/emai/1,’ that is, the delivery of their lands out of their

guardian’s hands. For this they were obliged to pay a ﬁne,
namely, half a_ye_a_r_'s_proﬁLoL.thc.land; though this seems ex
pressly contrary to mag/za c/zarta. However, in consideration of
their lands having been so long in ward, they were excused all

reliefs, and the king's tenants also all primer seizins. In order to
ascertain the proﬁts that arose to the crown by these ﬁrst fruits
of tenure, and to grant the heir his livery, the itinerant justices or
justices in eyre, had it formerly in charge to make inquisition
concerning them by a jury of the county, commonly called an
1'/zquz'.rz'!z'0 fast mortrm ,- which was instituted to inquire (at the
death of any man of fortune) the value of his estate, the tenure
by which it was *holden, and who, and of what age P69

his heir was; thereby to ascertain the relief and value of the
primer seizin, or the wardship and livery accruing to the king
thereupon.

A manner of proceeding that came in process of

time to be greatly abused, and at length an intolerable grievance .
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it being one of the principal accusations against Empson -nd
Dudley, the wicked engines of Henry VII., that by color of

false inquisitions they compelled many persons to sue out livery
from the crown, who by no means were tenants thereunto. And
afterwards, a court of wards and liveries was erected, for con

ducting the same inquiries in a more solemn and legal manner.
When the heir thus came of full age, provided he held a
knight’s fee in m;>z'te under the crown, he was to receive the
order of knighthood, and was compellable to take it upon him, or
else pay a ﬁne to the king. For in those heroical times, no
person was qualiﬁed for “deeds of arms and chivalry, who had
not received this order, which was conferred with much prepara
tion and solemnity. We may plainly discover the footsteps of
a similar custom in what Tacitus relates of the Germans, who,
in order to qualify their young men to bear arms, presented
them in full assembly with a shield and lance ; which ceremony,
as was formerly hinted, is supposed to have been the original of
the feudal knighthood. This prerogative, of compelling the
king’s vassals to be knighted, or to pay a ﬁne, was expressly
recognized in Parliament by the statute dc militibus, I Edw. II. ;
was exerted as an expedient for raising money by many of our
best princes, particularly by Edward VI., and Queen Elizabeth ;
but yet was the occasion of heavy murmurs when exerted by
Charles I. : among whose many misfortunes it was, that neither
himself nor his people seemed able to distinguish between the
arbitrary stretch, and the legal exertion of prerogative. How
'‘7()] ever, among the other concessions made by ‘that un
happy prince, before the fatal recourse to arms, he agreed to
divest himself of this undoubted flower of the crown, and it was

accordingly abolished by statute 16 Car. I.. c. 20.
5. But, before they came of age, there was still another
piece of authority, which the guardian was at liberty to exercise
over his infant wards; I mean the right of marriage (maritagium,
as contradistinguished from matrimony), which, in its feudal

sense, signiﬁes the power, which the lord or guardian in chivalry

had of disposing of his infant ward in matrimony.

For, while

the infant was in ward, the guardian had the power of tendering
him or her a suitable match, without dis/iarngrment or inequality ;
which, if the infants refused, they forfeited-the value of the

marriage, 2/alorem 1narz'tagz'z‘, to their guardian ; that is, so much
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as a jury would assess, or any one would boua ﬁde give to the
guardian for such an alliance; and, if the infants married them

selves without the guardian's consent, they forfeited double the
value, dz/;>/z'eem valorem marz'tagz'z'.

This seems to have been

one of the greatest hardships of our ancient tenures. There
were indeed substantial reasons why the lord should have the
res/raz';zt and control of the wards marriage, especially of his
female ward ; because of their tender years, and the danger of
such female wards intermarrying with the lord's enemy; but
no tolerable pretence could be assigned why the lord should
have the sale or value of the marriage. Nor indeed is this claim
of strictly feudal original ; the most probable account of it seem
ing to be this: that by the custom of Normandy the lord's
consent was necessary to the marriage of his female wards;
which was introduced into England, together with the rest of
the Norman doctrine of feuds: and it is likely that the lords
usually took money for such their consent, since, in the often
cited charter of Henry the First, he engages for the future to
take nothing for /zzlr consent ; which also he promises in general
to give, provided such female ward were not ‘married ["71
to his enemy. But this, among other beneﬁcial parts of that
charter, being disregarded, and guardians still continuing to
dispose of their wards in avery arbitrary unequal manner, it
was provided by King John's great charter that heirs should be
married without disparagement, the next of kin having previous
notice of the contract; or, as it was expressed in the ﬁrst draught
of that charter, ita mariteutur ne dzirparagmtur, ct fer eonsz'liu1n
propz'1zqu01'z/1n de eonsauguz'uz'tate ma. But these provisions in
behalf of the relations were omitted in the charter of Hem j-'
III. ; wherein the clause stands merely thus, “/!¢f6'dt‘.S' marz'ten
tur absque a'z's/¢aragatz'aue:" meaning certainly, by /'zwred5,
heirs female, as there are no traces before this to be found of

the lord’s claiming the marriage of heirs male; and as Glanvil
expressly conﬁnes it to heirs female. But the king and his
great lords thenceforward took a handle (from the ambiguity of
this expression) to claim them both, sive sit maseulz/s sive form
ma, as Bracton more than once expresses it : and also as nothing
but disparagement was restrained by magrza r/zarta, they thought
themselves at liberty to make all other advantages that they
could. And afterwards this right. of selling the ward in man iage,
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or else receiving the price or value of it, was expressly declared
by the statute of Merton; which is the ﬁrst direct mention that
I have met of it, in our own or any other law.1
\7/ 6. Another attendant or consequence of tenure by knight
service was that of ﬁnes due to the lord for every alimatiou,
whenever the tenant had occasion to make over his land to
another. This depended on the nature of the feudal connection ;
it not being reasonable or allowed, as we have before seen, that
:1 feudatory should transfer his lord's gift to another, and substi
tute a new tenant to do the service in his own stead, without the

I“72] consent of the lord; and, as the I"feudal obligation was con
sidered as reciprocal, the lord also could not alienate his seignory
without the consent of his tenant, which consent of his was called

an attornment. This restraint upon the lords soon wore away;
that upon the tenants continued longer. For when every thing:
came in process of time to be bought and sold, the lords would
not grant a license to their tenant to alien, without a ﬁne being

paid; apprehending that, if it was reasonable for the heir to pay
1 [What fruitful sources of revenue these wardships and marriages of the
tenants, who held lands by knight’s service, were to the crown, will appear
from the two following instances, collected among others by Lord Lyttleton
(Hist. Hen. I1. 2 vol. 296): “John Earl of Lincoln gave Henry the Third 3000
marks to have the marriage of Richard de Clare, for the beneﬁt of Matilda,
his eldest daughter; and Simon de Montford gave the same king 10,000
marks to have the custody of, the lands and heir of Gilbert de Unfranville,

with the heir’s marriage, a sum equivalent to a hundred thousand pounds at
present.” In this case the estate must have been large, the minor young,
and the alliance honorable.

For, as 1\Ir. Hargrave informs us, who has well

described this species of guardianship, “the guardian in chivalry was not ac
countable for the proﬁts made of the infant’s lands, during the wardship, but
received them for his own private emolument, subject only to the bare main
tenance ot the infant. And this guardianship, being deemed more an interest
for the proﬁt of the guardian, than a trust for the beneﬁt of the ward, was
saleable and transferable, like the ordinary subjects of property, to the best
bidder ; and if not disposed of, was transmissible to the lord’s personal
representatives. Thus the custody of the infant’s person, as well as the care
of his estate, might devolve upon the most perfect stranger to the infant;
one prompted by every pecuniary motive to abuse the delicate and important
trust of education,without any ties of blood or regard tr counteract the tempta

tions of interest, or any suﬁicient authority to restram him from yielding to
their inﬂuence."

(Co. Litt. 88, n. It.)

One cannot read this without aston

ishment, that such should continue to be the condition of the country till the
year t(>(io, which, from the extermination of these feudal oppressions, ought

to be rezarded as a me norable era in the history of our law and hberty.]
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a ﬁne or relief on the renovation of his paternal estate, it was

much more reasonable that a stranger should make the same
acknowledgment on his admission to a newly-purchased feud.

With us in England, these ﬁnes seem only to have been exacted
from the king’s tenants in capite, who were never able to alien
without alicense: but as to common persons, they were at liberty ,
by magna c/mrta. and the statute of gain emgﬁtorcs (if not earlier),
to alien the whole of their estate, to be holden of the same lord

as they themselves held it of before. But the king's tenants in
capite not being included under the general words of these stat-,
utes could not alien without a license; for if they did, it was in

ancient strictness an absolute forfeiture of the land; though some
have imagined otherwise. .But this severity was mitigated by
the statute, I Edw. III., c. 12, which ordained, that in such case

the lands should not’ be forfeited, but a reasonable ﬁne be paid
tb the king. Upon which statute it was settled, that one-third
of the yearly value should be paid for a license of alienation; but
if the tenant presume to alien without a license, a full year's
value should be paid.
7. The last consequence of tenure in chivalry was cs:/wat ,
which is the determination of the tenure, or dissolution of the

mutual bond between the lord and tenant from the extinction of
the blood of the latter by either natural or civil means: if he
died without heirs of his blood, or if his blood was corrupted and
stained by commission of treason or felony whereby every inher
itable quality was entirely blotted out *'and abolished. In [*73
such cases the lands escheated, or fell back to the lord of the fee;

that is, the tenure was determined by breach of the original con
dition expressed or implied in the feudal donation. In the one
case there were no heirs subsisting of the blood of the ﬁrst feudatory or purchaser, to which heirs alone the grant of the feud
extended ; in the other, the tenant, by perpetrating an atrocious
crime, showed that he was no longer to be trusted as a vassal,

having forgotten his duty as a subject; and therefore forfeited
his feud, which he held under the implied condition that he should
not be a traitor or a felon. The consequence of which in both
cases was, that the gift, being determined, resulted back to the

lord who gave it. >b’r
These were the principal qualities, fruits, and consequences
of tenure, by knight-service: a tenure, by which the greater part
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of the lands in this kingdom were holden, and that principally J
the king in m/tile, till the middle of the last century; and which
was created, as Sir Edward Coke expressly testiﬁes, for a military
purpose, viz., for defence of the realm by the king's own principal
subjects, which was judged to be much better than to trust to
hirelings or foreigners. The description here given is that of a
knight-service proper; which was to attend the king in his wars.
There were also some other species of knight-service; so called,
though improperly, because the service or render was of a free
and honorable nature, and equally uncertain as to the time of

rendering as that of knight-service proper, and because they were
attended with similar fruits and consequences. Such was the
tenure by grand srrjeamjy, jwr mag/mm rerzritizmz, whereby the
tenant was bound, instead of serving the king generally in his
wars, to do some special honorary service to the king in person ;
as to carry his banner, his sword, or the like; or to be his butler,
champion, or other officer, at his coronation. It was in most

other respects like knight-service ; only he was not bound to pay

*74] aid, or escuage; ‘and, when the tenant by knight-service
paid ﬁve pounds for a relief on every knight’s fee, tenant by grand
serjeanty paid one year’s value of his land, were it much or little.
Tenure by carnage, which was to wind a horn when the Scots or
other enemies entered the land, in order to warn the king's sub
jects, was (like other services of the same nature) a species of
grand serjeanty.
These services, both of chivalry and grand serjeanty, were all
personal, and uncertain as to their quantity or duration. But,
the personal attendance in knight-service growing troublesome
and inconvenient in many respects, the tenants found means of
compounding for it ; by ﬁrst sending others in their stead, and
in process of time making a pecuniary satisfaction to the lords
in lieu of it. This pecuniary satisfaction at last came to be
levied by assessments, at so much for every knight’s fee; and

therefore this kind of tenure was called scutagium in Latin, or
servzﬁum .mzti,- rcutum being then a well-known denomination for
money : and. in like manner, it was called, in our Norman French,

rscunge ,' being indeed a pecuniary, instead of a military, service.
The ﬁrst time this appears to have been taken was in the 5 Hen.
II., on account of his expedition to Toulouse; but it soon came

to be so universal, that personal attendance fell quite into disuse.
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Hence we ﬁnd in our ancient histories, that, from this '_period,

When our kings went to war, they levied scutages on their tenants
that is, on all the landholders of the kingdom, to defray their
expenses, and to hire troops ; and these assessments in the time
of Hen. II., seem to have been made arbitrarily, and at the king's
pleasure. Which prerogative being greatly abused by his suc
cessors, it became matter of national clamor; and King John

was obliged to consent by his mag/za c/zarta, that no scutage
should be imposed without consent of parliament. - But this
clause was omitted in his son Henry III.'s charter, where we
only ﬁnd that scutages ’*or escuage should be taken as they [*75
were used to be taken in the time of Henry II. : that is in a reas
onable and moderate manner. Yet afterwards by statute 2 5
Edw. I., c. 5, 6, and many subsequent statutes, it was again

provided, that the king should take no aids or tasks but by the
common assent of the realm : hence it was held in our old books,

that escuage or scutage could not be levied but by consent of
parliament; such scutage being indeed the ground work of all
succeeding subsidies, and the land-tax of later times.
Since, therefore, escuage differed from knight-service in

nothing, but as a compensation differs from actual service, knight
service is frequently confounded with it. And thus Littleton
must be understood, when he tells us, that tenant by homage,
fealty, and escuage, was tenant by knight-service : that is, that

this tenure (being subservient to the military policy of the nation)
was respected as a tenure in chivalry. But as the actual service
was uncertain, and depended upon emergencies, so it was neces
sary that this pecuniary compensation should be equally uncer
tain, and depend on the assessments of the legislature suited to
those emergencies. For had the escuage been a settled invaria
ble sum, payable at certain times, it had been neither more nor

less than a mere pecuniary rent ; and the tenure, instead of
knight-service, would have then been of another kind, called
socage, of which we shall speak in the next chapter.
For the present I have only to observe, that by the degene
rating of knight-service, or personal military duty, into escuage,
or pecuniary assessments, all the advantages (either promised or
real) of the feudal constitution were destroyed, and nothing but
the hardships remained. Instead'of forming a national militia
composed of barons, knights, and gentlemen, bound by their
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interest, their honor, and their oaths, to defend their king and

"76] country, the whole of this system of ‘tenures now tended to
. nothing else but a wretched means of raising money to pay an
army of occasional mercenaries. In the mean time the families
of all our nobility and gentry groaned under the intolerable
burthens which (in consequence of‘the ﬁction adopted after the
Conquest) were introduced and laid upon them by the subtlety
and ﬁnesse of the Norman lawyers. For, besides the scutagcs to
which they were liable in defect of personal attendance, which
however were assessed by themselves in parliament, they might
be called upon by the king orlord paramount for aids, whenever
his eldest son was to be knighted, or his eldest daughter married ;

not to forget the ransom of his own person. The heir, on the
death of his ancestor, if of full age, was plundered of the ﬁrst
emoluments arising from his inheritance, by way of rdzkf and
pr1'1nersez'::z'Iz ; and if under age, of the whole of his estate during
infancy. And then, as Sir Thomas Smith very feelingly com
plains, “ when he came to his own, after he was out of ward.r/zip,

his woods decayed, house fallen down, stock wasted and gone,

lands let forth and ploughed to be barren," to reduce him still
farther, he was yet to pay half a year's proﬁts as a ﬁne for suing
out his liwry ,- and also the price or value of his marriage, if he
refused such wife as his lord and guardian had bartered for, and
imposed upon him ; or twice that value, if he married another
woman. Add to this, the untimely and expensive honor of
knig/at/zood, to make his poverty more completely splendid. And
when by these deductions his fortune was so shattered and ruined,

that perhaps he was obliged to sell his patrimony, he had not

even that poor privilege allowed him, without paying an exorbi
tant ﬁne for a lz'cen.re of alienation.
A slavery so complicated, and so extensive as this, called

aloud ‘for a remedy in a nation that boasted of its freedom.
Palliatives were from time to time applied by successive acts of
parliament, which assuaged some temporary grievances. Till
at length the humanity of King James I. consented, in consider
ation of a proper equivalent, to abolish them all; though the
"‘77] plan I"proceeded not to effect; in like manner as he had
formed ascheme, and begun to put it in execution, for removing

the feudal grievance of heritable jurisdiction in Scotland, which
has since been pursued and effected by the statute 20 Geo. II., ch.
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43. King ]ames's plan for exchanging our military tenures seems
to have been nearly the same as that which has been since pur
sued; only with this difference, that, by way of compensation for
the loss which the crown and other lords would sustain, an annual

fee-farm rent was to have been settled and inseparably annexed
to the crown and assured to the inferior lords, payable out of
every knight’s fee within their respective seignories. An ex
pedient seemingly much better than the hereditary excise, which
was afterwards made the principal equivalent for these conces
sions. For at length the military tenures, with all their heavy
appendages (having, during the usurpation, been discontinued)
were destroyed at one blow by the statute 12 Car. II., c. 24, which
enacts “that the court of wards and liveries, and all wardships,
liveries, primer seizins, and ousterlemains, values, and forfeitures

of marriage, by reason of any tenure of the king or others, be
totally taken away. Arid that all ﬁnes for alienation, tenures
by homage, knight-service, and escuage, and also aids for marry

ing the daughter or knighting the son, and all tenures of the
king in capite, be likewise taken away. And that all sorts of
tenures, held of the king or others, be turned into free and com

mon socage ; save only tenures in frankalmoign, copyholds, and
the honorary services (without the slavish part) of grand
serjeanty.” A statute, which was a greater acquisition to the
civil property of this kingdom that even mag-na r/zarta itself ; since
that only pruned the luxuriances that had grown out of the
military tenures, and thereby preserved them in vigor; but the
statute of King Charles extirpated the whole, and demolished both
root and branches.

\\

9

CHAPTER VI.
[an comu.—noox H. CH. v1.]
Of Me Jlladcr/z Eng/is/A Te/zures.
ALTHOUGII, by the means that were mentioned in the preced
ing chapter, the oppressive or military part of the feudal consti
tution itself was happily done away, yet we are not to imagine
that the constitution itself was utterly laid aside, and a new one
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introduced in its room; since by the statute, I2 Car. II., the

tenures of socage and frankalmoign, the honorary services of
grand serjeanty, and the tenure by copy of court roll, were
reserved ; nay, all tenures in general, except frankalmoign, grand
serjeanty, and copyhold, were reduced to one general species of
tenure, then well known, and subsisting, called free and common

socage. And this, being sprung from the same feudal original
as the rest, demonstrates the necessity of fully contemplating
that ancient system; since it is that alone to which we can
recur, to explain any seeming or real diﬁicultics, that may arise
in our present mode of tenure.
The military tenure, or that by knight-service, consisted of
what were reputed the most free and honorable services, but
which in their nature were unavoidably uncertain in respect to
the time of their performance. The second species of tenure,
or free-romgc, consisted also of free and honorable services ; but
such as were liquidated and reduced to an absolute certainty.
"‘79] And this tenure not only subsists to “‘ this day, but has in
a manner absorbed and swallowed up (since the statute of Charles
the Second) almost every other species of tenure. And to this
we are next to proceed.
II. Socage, in its most general and extensive signiﬁcation,
seems to denote a tenure by any certain and determinate service.
And in this sense it is by our ancient writers constantly put in
opposition to chivalry, or knight-service, where the render was
precarious and uncertain. Thus Bracton ; if a man holds by rent
in money, without any escuage or serjeanty, “ 2'1‘ te/zeme/ztmn dici
;)otest soeagium : " but if you add thereto any royal service; or
escuage, to any, the smallest, amount, “ 2'!/ud diei j)oterz'!fe0a'um
mz'lz'z‘are." So too the author of Fleta; “ex donationibus, 5:-r'z'1'tz'a

mﬂitaria -vel magvme seq):/1tz'ne non cozztz'rmztz'lms, oritur 110623‘
guoddam Home/z genera/e, quad est saeagium." Littleton also
deﬁnes it to be, where the tenant holds his tenement of the lord
by any cerlniu service, in lieu of all other services; so that they be
not services of chivalry, or knight-service.

And, therefore, after

wards he tells us, that whatsoever is not tenure in chivalry is
tenure in socage: in like manner as it is deﬁned by Finch, a
tenure to be done out of war. The service must therefore be
certain, in order to denominate it socage; as to hold by fealty
and 20:. rent ; or, by homage, fealty, and 20;. rent : or, by

homage and fealty without rent ; or, by fealty and certain corporeal
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service, as ploughing the lords land for three days ; or, by fealty
only without any other service: for all these are tenures in
socage.
But socage, as was hinted in the last chapter, is of two sorts :

free socage, where the services are not only certain, but honora
ble, and '2/1'/lei/1-socage, where the services, though certain, are of

a baser nature.

Such as hold by the former tenure are called in

Glanvil, and other subsequent authors, by the name of liéeri

sokemamzi, or tenants in free-socage.

Of thistenure we are ﬁrst

to speak: and this, both in the *nature of its service, and [*8()

the fruits and consequences appertaining thereto, was always
by much the most free and independent species of any. And,
therefore, I cannot but assent to Mr. Somner’s etymologyof the
word ; who derives it from the Saxon appellation roe, which signi
ﬁes liberty or privilege, and being joined to a usual termination,
is called .r0eage, in Latin .roeagz'zmz; signifying thereby a free or
privileged tenure. This etymology seems to me much more just
than that of our common lawyers in general, who derive it from
soea, an old Latin word, denoting (as they tell us) a plough : for

that in ancient time this socage tenure consisted in nothing else
but services of husbandry, which the tenant was bound to do to
his lord, as to plough, sow, or reap for him ; but that in process
of time, this service was changed into an annual rent by consent
of all parties, and that, in memory of its original, it still retains
the name of socage or plough-service. But this by no means
agrees with what Littleton himself tells us, that to hold by fealty
only, without paying any rent, is tenure in socage; for here is
plainly no commutation for plough-service. Besides, even ser
vices, confessedly of a military nature and original (as escuage,
which, while it remained uncertain, was equivalent to knight
service), the instant they were reduced to a certainty changed
both their name and nature, and were called socage. It was the
certainty, therefore, that denominated it a socage tenure; and

nothing sure could be a greater liberty or privilege, than to have
the service ascertained,,and not left to the arbitrary calls of the
lord, as the tenures of chivalry. VVherefore also Britton, who

describes lands in socage tenure under the name of fmmzke ferme,
tells us, that they are “ lands and tenements, whereof the nature

of the fee is changed by feoffment out ofc/lit/alljy for certain
yearly services, and in respect whereof neither homage, ward,
marriage, nor relief can be demanded.” Which leads us also to
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another observation, that if socage tenures were of such base and
*81] servile ‘original, it is hard to account for the very great
immunities which the tenants of them always enjoyed ; .so highly
superior to those of the tenants by chivalry, that it was thought,
in the reigns of both Edward I. and Charles II., a point of the
utmost importance and value to the tenants, to reduce the tenure
by knight-service to frazmke fcrme or tenure by socage. We
may, therefore, I think, fairly conclude in favor of Somner's
etymology, and the liberal extraction of the tenure in free socage,
against the authority even of Littleton himself.
Taking this, then, to be the meaning of the word, it seems

probable that the socage tenures were the relics of Saxon liberty;
retained by such persons as had neither forfeited them to the
king, nor been obliged to exchange their tenure, for the more
honorable, as it was called, but, at the same time, more burthen

some, tenure of knight-service. This is peculiarly remarkable in
the tenure which prevails in Kent, called gavelkind, which is
generally acknowledged to be a species of socage tenure; the
preservation whereof inviolate from the innovations of the Nor
man conqueror is a fact universally known. And those who
thus preserved their liberties were said to hold in frce and
common socage.
As therefore the grand criterion and distinguishing mark of
this species of tenure are the havingits renders or services ascer
tained, it will include under it all other methods of holding free
lands by certain and invariable rents and duties : and in particu—
lar, fell‘! .m_7'mrzty, tenure in burgage, and gave/kz'rzd.
We may remember that by the statute, 12 Car. II., grand
serjeanty is not itself totally abolished, but only the slavish
appendages belonging to it: for the honorary services (such as
carrying the king's sword or banner. oﬂieiating as his butler,
carver, &c., at the coronation) are still reserved.

Now ;>e1z't sn=

jeanty bears a great resemblance to grand serjeanty ; for as the
one is a personal service, so the other is a rent or render, both
"82] tending to some purpose relative. to the king's *person
Petit serjeanty, as defined by Littleton, consists in holding lands
of the king by the service of rendering to him annually some
small implement of war, as a bow, a sword, a lance, an arrow, or
the like. This, he says, is but socage in effect: for it is no per

sonal service, but a certain rent : and, we may add, it is :learl_v
no predial service, or service of the plough, but in all respect)
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Iibermn et mmmzme soeagizun : only being held of the king, it is
by way of eminence digniﬁed with the title of jrarz/um ser~z/ilzium
regis, or petit serjeanty. And magna clzarla respected it in this
light, when it enacted, that no wardship of the lands or body
should be claimed by the king in virtue of a tenure by petit
serjeanty.
'
Tenure in Ilzlrgage is described by Glanvil, and is expressly
said by Littleton, to be but tenure in socage: and it is where the

king or other person is lord of an ancient borough, in which the
tenements are held by a rent certain. It is indeed only a kind
of town socage; as common socage, by which other lands are
holden, is usually of a rural nature.

A borough, as we have

formerly seen, is usually distinguished from other towns by the
right of sending members to parliament; and, where the right of
election is by burgage tenure, that alone is a proof of the an»
tiquity of the borough. Tenure in burgage, therefore, or bur
gage tenure, is where houses, or lands which were formerly the
site of the houses, in an ancient borough, are held of some lord

in common socage, by a certain established rent. And these
seem to have withstood the shock of the Norman encroachments
_ principally on account of their insigniﬁcancy, which made it not
worth while to compel them to an alteration of tenure; as a
hundred of them put together would scarce have amounted to a.
knight’s fee. Besides, the owners of them, being chieﬂy artif
icers and persons engaged in trade, could not with any tolerable
propriety be put on such a military establishment, as the tenure
in chivalry was. And here also we have again an instance,
where a tenure is confessedly in socage, and yet could not possi-,
bly ever have been held by plough-service ; since the "‘ten- [*83
ants must have been citizens or burghers, the situation fre
quently a walled town, the tenement a single house; so that:
none of the owners was probably master of a plough, or was able
to use one, if he had it. The free socage, therefore, in whiclr
these tenements are held, seems to be plainlyaremnant of Saxon
liberty ; which may also account for the great variety cf customs
affecting many of these tenements so held in ancient burgage;
the principal and most remarkable of which is that called Bor
on-g/z Englir/1, so named in contradistinction as it were to the
Norman customs, and which is taken notice of by Glanvil and by;
Littleton; viz. that the youngest son, and not the eldest, suc

ceeds to the burgage tenement on the death of his father.
18

For
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which Littlcton gives this reason ; because the younger son, by
reason of his tender age, is not so capable as the rest of his
brethren to help himself. Other authors have indeed given a
much stranger reason for this custom, as if the lord of the fee
had anciently a right of concubinage with his tenant’s wife on
her wedding night; and that therefore the tenement descended
not to the eldest, but the youngest son, who was more certainly
the offspring of the tenant. But I cannot learn that ever this
custom prevailed in England, though it certainly did in Scotland
(under the name of 1rtrrc/zeta or marc/zeta), till abolished by Mal
colm III. And perhaps a more rational account than either may
be fetched (though at a sufﬁcient distance) from the practice of
the Tartars; among whom, according to Father Duhalde, this

custom of descent to the youngest son also prevails. That na
tion is composed totally of shepherds and herdsmen; and the
elder sons, as soon as they are capable of leading a pastoral life.
migrate from their father with a certain allotment of cattle ; and
go to seek a new habitation. The youngest son, therefore, who
continues latest with his father, is naturally the heir of his house,

the rest being already provided for. And thus we ﬁnd that,
among many other northern nations, it was the custom for all the "‘84] sons but one to migrate from the father, which one "be_
came his heir. So that possibly this custom, wherever it pre
vails, may be the remnant of that pastoral state of our British
and German ancestors, which Cmsar and Tacitus describe.

Other special customs there are in different burgage tenures ; as
that, in some, the wife shall be endowed of all her husband's
‘tenements, and not of the third part only, as at the common law:
and that, in others, a man might dispose of his tenements by will,

which, in general, was not permitted after the Conquest till the
reign of Henry the Eighth; though in the Saxon times it was
allowable. A pregnant proof that these liberties of socage ten
'ure were fragments of Saxon liberty.
.
The nature of the tenure in gave/kz'/zd affords us a still
-stronger argument. It is universally known what struggles the
Kentish men made to preserve their ancient liberties, and with
‘how much success those struggles were attended. And as it is
gprincipally here that we meet with the custom of gavelkind,
(though it was and is to be found in some other parts of the king
dom), we mav fairly conclude that this was a part of those liber
ties ; agreeably to Mr. Sclden's opinion, that gavelkind before the
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Norman Conquest was the general custom of the realm. The
distinguishing properties of this tenure are various; some of the
principal are these: I. The tenant is of age suﬁicient to alien
his estate by feoffment at the age of ﬁfteen. 2.' The estate does
not eschcat in case of an attainder and execution for felony;
Zheir maxim being “the father to the bough, the son to the

plough." 3. In most places he had a power of devising lands
by will, before the statute for that purpose was made. 4. The
lands descend, not to the eldest, youngest, or any one son only,
but to all the sons together; which was indeed anciently the

most usual ‘course of descent all over England, though in [*85
particular places particular customs prevailed. These, among
other properties, distinguished this tenure in a most remarkable
manner: and yet it is said to be only a species of a socage ten
ure, modiﬁed by the custom of the country ; the lands being
holden by suit of court and fealty, which is a service in its na
ture certain. Wherefore by a charter of King john, Hubert,
Archbishop of Canterbury, was authorized to ex:/m/zgs the gavel
kind tenures holden of the see of Canterbury into tenures by
knight’s service; and by statute 3r Hen. VIII. c. 3, for disgavel
‘ling the lands of divers lords and gentlemen in the county of
Kent, they are directed to be descendible for the future like other
lands w/zic/L were never /widen by service of socage. Now the im
munities which the tenants in gavelkind enjoyed were such, as
we cannot conceive should be conferred upon mere ploughmen
and peasants ; from all of which I think it sufficiently clear that
tenures in free socage are in general of a nobler original than is
assigned by Littleton, and after him by the bulk of our common
lawyers.
Having thus distributed and distinguished the several species
of tenure in free socage, I proceed next to show that this also
partakes very strongly of the feudal nature. Which may proba
bly arise from its ancient Saxon original ; since (as was before
observed) feuds were not unknown among the Saxons, though
they did not form a part of their military policy, nor were drawn
out into such arbitrary consequences as among the Normans.
It seems therefore reasonable to imagine, that socage tenure ex
isted in much the same state before the conquest as after; that
in Kent it was preserved with a high band, as our histories in
form us it was ; and that the rest of the socage tenures dispersed
' through England escaped the general fate of other property,
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partly out of favor and affection to their particular owners, and
partly from their own insigniﬁcancy: since I do not apprehend
the number of socage tenures soon after the Conquest to have
been very considerable, nor their value by any means large; til]
'86] by successive i“charters of enfranchisement granted to the
tenants, which are particularly mentioned by Britton, their num
ber and value began to swell so far, as to be made a distinct, and

justly envied, part of our English tenures.
However this may be, the tokens of their feudal original will
evidently appear from a short comparison of the incidents and
consequences of socage tenure with those of tenure of chivalry;
remarking their agreement or difference as we go along.
I. In the ﬁrst place, then, both were held of superior lords;
one of the king, either immediately, or as lord paramount, and
(in the latter case) of a subject or mesne lord between the king
and his tenant.
2. Both were subject to the feudal rgtprn, rgender, rent, or ser
vice of some sort or other, which arose from a supposition of an
original grant from the lord to the tenant. In the military ten
ure, or more proper feud, this was from its nature uncertain; in
socage, which was a feud of the improper kind, it was certain,
ﬁxed, and determinate (though perhaps nothing more than bare
fealty), and so continues to this day.
3. Both were, from their constitution, universally subject
(over and above all other renders) to the oath ofiealty, or mutual
bond of obligation between the lord and tenant. “Which oath of

fealty usually draws after it suit to the lords court.

And this

oath every lord, of whom tenements are holden at this day, may
and ought to call upon his tenants to take in his court baron; if
it be only for the reason given by Littleton, that if it be neg
lected, it will by long continuance of time grow out of memory
(as doubtless it frequently hath done), whether the land he
holden of the lord or not; and so he may lose his seignory, and
the profit which may accrue to him by escheats and other con
lingencies.
4. The tenure in socage was subject, of common right, to aids
"87] for knighting the son and marrying the eldest 1"daughter:
which were ﬁxed by the statute of Westm. I, c. 36, at 20:. for
every 20!. ;>zramzz_mz so held ; as in knight-service.

These aids.

as i r tenure by chivalry, were originally mere benevoienccs
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though afterwards claimed as matter of right ; but were all abol
ished by the statute I2 Car. II.
5. Relief is due upon socage tenure, as well as upon tenure in
chivalry; but the manner of taking it is very different. The
relief on a knight’s fee was 52?,‘ or one quarter of the supposed

value
of by
thethe
land;
butato sTig/erelief
is 7o£y‘e_a_r_'s>__ren_t
or render,
payable
tenant
the lordme
same eitherMg.r_e§
or
small : and therefore Bracton will not allow this to be properly
a relief, but gucedam j>rz2.rtati0 10:0 rclwz'z' in 1'ec0g/zz'lionsm do
mini.

So too the statute 28 Edw. I. c. 1, declares, that a free

sokeman shall give no relief, but shall double his rent after the
death of his ancestor, according to that which he hath used to
pay his lord, and shall not be grieved about measure. Reliefs
in knight-service were only payable, if the heir at the death of
his ancestor was of full age : but in socage they were due even
though the heir was under age, because the lord has no wardship
over him. The statuteof Charles II. reserves the reliefs incident
to socage tenures ; and therefore, wherever lands in fee-simple
are holden by a rent, relief is still due of common right uponthe
death of a tenant.
6. Primer seizin was incident to the king's socage tenants in
ca;>z'Ie, as well as to those by knight-service. But tenancy in
'i.'apz'le as well as primer seizins are, among the other feudal bur
lhcns, entirely abolished by the statute.

7. Wardship is also incident to tenure in socage; but of a
nature very different from that incident to knight-service. For
if the inheritance descend to an infant under fourteen, the ward
ship of him does not, nor ever did, belong to the lord of the fee;

because in this tenure, no military or mother personal service [*88
being required, there was no occasion for the lord to take the '
proﬁts, in order to provide a proper substitute for his infant
tenant; but his nearest relation (to whom the inheritance cannot

descend) shall be his guardian in socage, and have the custody

of his land and body till he arrives at the age of fourteen.

The .

guardian must be such a one, to whom the inheritance by no
possibility can descend ; as was fully explained, together with the
reasons for it, in the former book of these Commentaries.

At

fourteen this wardship in socage ceases; and the heir may oust
the guardian and call him to account for the rents and proﬁts :
for at this age the law supposes him capable of choosing a guard
ian for himself.

It was in this particular, of wardship, as also in
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that of marriage, and in the certainty of the render or service,

that the socage tenures had so much the advantage of the mili
tary ones. But as the wardship ceased at fourteen, there was
this disadvantage attending it : that young heirs, being left at so
tender an age to choose their own guardians till twenty-one.
might make an improvident choice. Therefore, when almost all
the lands in the kingdom were turned into socage tenures, the
same statute 12 Car. II. c. 24, enacted, that it should be in the

power of any father by will to appoint a guardian, till his child
should attain the age of twenty-one. And, if no such appoint
ment be made, the court of chancery will frequently interpose,
and name a guardian, to prevent an infant heir from improvident
ly exposing himself to ruin.
8. Marriage, or the valor 1narz'tagz‘z‘, was not in socage tenure
any perquisite or advantage to the guardian, but rather the re
verse. For, if the guardian married his ward under the age of
fourteen, he was bound to account to the ward for the value of

the marriage, even though he took nothing for it, unless he mar
ried him to advantage.
For, the law in favor of infants is
always jealous of guardians, and therefore in this case it made
them account, not only for what they did, but also for what they
'89] mzlg/at, receive on theinfant's behalf; ‘lest by some collusion
the guardian should have received the value, and not brought it
to account ; but the statute having destroyed all values of mar
riages, this doctrine of course hath ceased with them. At four
teen years of age the ward might have disposed of himself in
marriage, without any consent of his guardian. till the late act
for preventing clandestine marriages. These doctrines of ward
ship and marriage in socage tenures were so diametrically oppo
site to those in knight-service, and so entirely agree with those
parts of King Edward's laws, that were restored by Henry the
1"irst's charter, as might alone convince us that socage was of
a higher original than the Norman Conquest.
9. Fines for alienation were, I at prehend, due for lands
holden of the king in m;>z'te by socage tenure, as well as in case
of tenure by knight-service: for the statutes that relate to this
point, and Sir Edward Coke's comment on them, speak generally
of all tenants in mjhite, without making any distinction: but now
all ﬁnes for alienation are demolished by the statute of Charles
the Second.
10. Escheats are equally incident to tenure in socage, as
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they were to tenure by knight-service; except only in gavel-'
kind lands, which are (as is before mentioned) subject to no
escheats for felony, though they are to escheats for want of
heirs.
~
Thus much for the two grand species of tenure, under which
almost all the free lands of the kingdom were holden till the
Restoration in 1660, when the former was abolished and sunk
into the latter; so that the lands of both sorts are now holden

by one 2012":/ersal tmurc offree and common socage.
The other grand division of tenure, mentioned by Bracton
as cited in the preceding chapter, is that of vi!/wzaga, as contra
distinguished from libarum mzementum, or frank tenure. And
this (we may remember) he subdivided into two classes, j)zm:
and privzlrged villenage: from whence have arisen two other
species of our modern tenures.
)&
‘III. From the tenure of pure villenage have sprung ["90
our present copy/told tenures, or tenure by copy of court roll at
the will of the lord: in order to obtain a clear idea of which, it

will be previously necessary to take a short view of the original
and nature of manors.
Manors are in substance as ancient as the Saxon constitu
tion, though perhaps different a little, in some immaterial circum
stances, from those that exist at this day’, just as we observed
of feuds. that they were partly known to our ancestors, even
before the Norman Conquest.

A manor, ma/1:/'ilmz a 1mmmdr,

because the usual residence of the owner, seems to have been a
district of ground, held by lords or great personages; who kept
in their own hands so much land as was necessary for the use
of their families, which were called terrz dornz'm'cales or dcmesrzr

lands ; being occupied by the lord, or domi/ms rnauerii, and his
servants.

The other, or tenemental lands, they distributed

among their tenants; which from the different modes of tenure
were distinguished by two different names.

First, book-land, or

charter land, which was held by deed under certain rents and
free-services, and in effect differed nothing from the free-socage
lands ; and from hence have arisen most of the freehold tenants

who hold of particular manors, and owe suit and service to the
same. The other species was called folk-land, which was held
by no assurance in writing, but distributed among ‘the common
folk or people at the pleasure of the lui'(l, and resumed at his
discretion ; being indeed land held in villenage, which we shall

9/

280

OF THE MODERN ENGLISH TENURES.

presently describe more at large.

The residue of the manor

being uncultivated, was termed the lord's waste, and served for

public roads, and for common or pasture to the lord and his
tenants. Manors were formerly called baronies, as they are still
lordships: and each lord or baron was empowered to hold a
domestic court, called the court-baron, for redressing misdemean

ors and nuisances within the manor; and for settling disputes
of property among the tenants. This court is an inseparable
"91] ingredient of every manor; and if the number ‘of suitors
should so fail as not to leave sufficient to make a jury or homage,
that is, two tenants at least, the manor itself is lost.

In the early times of our legal constitution, the king's greater
barons, who had a large extent of territory held under the
crown, granted out frequently smaller manors to inferior persons
to be holden of themselves : which do therefore now continue to
be held under a superior lord, who is called in such cases the
lord paramount over all these manors; and his seignory is fre
quently .termed an honor, not a manor, especially if it hath
belonged to an ancient feudal baron, or hath been at any time in
the hands of the crown. In imitation whereof these inferior
lords began to carve out and grant to others still more minute
estates, to be held as of themselves, and were so proceeding

downwards in z'1{ﬁm'nmz.' till the superior lords observed, that
by this method of subinfeudation they lost all their feudal proﬁts
of wardships, marriages, and escheats, which fell into the hands

of these mesne or middle lords, who were the immediate superi
ors of the terre-tenant, or him who occupied the land : and also

that the mesne lords themselves were so impoverished thereby,
that they were disabled from performing their services to their
own superiors.

This occasioned, ﬁrst, that provision in the

thirty-second chapter of magna r/zarta, 9 Hen. III. (which is not
to be found in the ﬁrst charter granted by that prince, nor in
the great charter of King John) that no man should either give
or sell his land, without reserving sufficient to answer the
demand of his lord; and afterwards the statute of Westm. 3.
or quia mlptores, 18 Edw. I. c. l. which directs, that, upon all
sales or feoffments of land, the feoffee should hold the same,
not of his immediate feoffor, but of the chief lord of the fee, of

whom such feoffor himself held it. But these provisions, not
extending to the king's own tenants in capile, the like law con
cerning them is declared by the statutes of przrrogalziva rqgf:
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X7 Edw. II. c. 6, and of 34 Edw. III. e. 15, by which last all
subinfeudations, previous to the reign of King *Edward I., ["‘92
were conﬁrmed : but all subsequent to that period were left open
to the king's prerogative. And from hence it is clear, that all
manors existing at this day, must have existed as early as King
Edward the First: for it is essential to a manor. that there be
tenants who hold of the lord; and by the operation of these
statutes, no tenant in capite since the accession of that prince,

and no tenant of a common lord since the statute of gain emf
tores, could create any new tenants to hold of himself.
. Now with regard to the folk-land, or estates held in villenage,
this was a species of tenure neither strictly feudal, Norman, or
Saxon ; but mixed and compounded of them all : and which also,
on account of the heriots that usually attend it, may seem to
have somewhat Danish in its composition. Under the Saxon
government there were, as Sir \Villiam Temple speaks, a sort of
people in a condition of downright servitude, used and employed
in the most servile works, and belonging, both they, their chil
dren and effects, to the lord of the soil, like the rest of the cattle

or stock upon it. These seem to have been those who held
what was called the folk-land, from which they were removable
at the lords pleasure. On the arrival of the Normans here, it
seems not improbable, that they who were strangers to any
other than a feudal state, might give some sparks of enfranchise
ment to such wretched persons as fell to their share, by admit
ting them, as well as others, to the oath of fealty; which con
ferred a right of protection, and raised the tenant to a kind of
estate superior to downright slavery, but inferior to every other
condition. This they called villenage, and the tenants villeins,
either from the word vi/is, or else, as Sir Edward Coke tells us,

a w’!/a; because they lived chieﬂy in villages, and were em
ployed in rustic works of the most sordid kind : resembling the
Spartan /zelotcs, to whom alone the culture of the lands was con
signed; their rugged masters, like our northern ancestors, es

teeming war the only honorable employment of mankind.
‘These villeins, belonging principally to lords of manors, ["93
were either villeins regardarzt, that is, annexed to the manor or
land : or else they were in gr.'os.r, or at large, that is annexed to the
person of the lord and transferable by deed from one owner to
another. They could not leave their lord without h's permis
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sion ; but if they ran away, or were purloincd from him, might
be claimed and recovered by action, like beasts or other chattels.
They held indeed small portions of land by way of sustaining
themselves and families ; but it was at the more will of the lord,

who might dispossess ‘them whenever he pleased; and it was
upon villein services, that is, to carry out dung, to hedge and

ditch the lords demesnes, and any other the meanest ofﬁces:
and their services were not only base, but uncertain both as to
their time and quantity. A villein, in short, was in much the
same state with us, as Lord Molesworth describes to be that of
the boors in Denmark, and which Stiernhook attributes also to

the tmals or slaves in Sweden; which conﬁrms the probability
of their being in some degree monuments of the Danish tyranny.
A villein could acquire no property either in lands or goods:
but, if he purchased either, the lord might enter upon them,
oust the villein, and seize them to his own use, unless he con

trived to dispose of them again before the lord had seized them;
for the lord had then lost his opportunity.
In many places also a ﬁne was payable to the lord, if the
villein presumed to marry his daughter to any one without leave
from the lord, and, by the common law, the lord mightalso bring

an action against the husband for damages in thus purloining
his property. For the children of villeins were also in the same
I'94] state of bondage with their ‘parents; whence they were
called in Latin, natz'w', which gave rise to tie female appella
tion of a villein, who was called a nezfe. In case of a marriage
between a freeman and a neife, or a villein and a freewoman, the
issue followed the condition of the father, being free if he was
free, and villein if he was villein ; contrary to the maxim of the
civil law, that part”: rcquitur wntrem. But no bastard could
be born a villein, because of another maxim in our law, he is

nullius ﬁlz'us: and as he can gain nothing by inheritance, it
were hard that he should lose his natural freedom by it. The
law however protected the persons of villeins, as the king’s sub
jects, against atrocious injuries of the lord: for he might not
kill, or maim his villein; though he might beat him with im
punity, since the villein had no action or remedy at law against
his lord, but in case of the murder of his ancestor, or the maim

of his own person.

Neifes indeed had also an app cal of rape in

case the lord violated them by force.
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Villeins might be enfranchised by manumission, which is
either express or implied : express, as where a man granted to
the villein a deed of manumission: implied, as where a man
bound himself in a bond to his villein for a sum of money,
granted him an annuity by deed, or gave him an estate in fee,
for life or years; for this was dealing with his villein on the

footing of a freeman; it was in some of the instances giving him
an action against his lord, and in others vesting in him an own
ership entirely inconsistent with his former state of bondage.
So also if the lord brought an action against his villein, this en

franchised him ; for as the lord might have a short remedy
against his villein, by seizing his goods (which was more than
equivalent to any damages he could recover), the law which is
always ready to catch at any thing in favor of liberty, pre
sumed that by bringing this action he meant to set his villein on
the same footing with himself, and therefore held it an implied

*manumission.

But, in case the lord indicted him for [‘*95

felony, it was otherwise; for the lord could not inflict a capital

punishment on his villein, without calling in the assistance of
the law.
Villeins, by these and many other means, in process of time
gained considerable ground on their lords; and in particular
strengthened the tenure of their estates to that degree, that they
came to have in them an interest in many places full as good, in
others, better than their lords. For the good-nature and benevo
lence of many lords of manors having, time out of mind, per
mitted their villcins and their children to enjoy their possessions
without interruption, in a regular course of descent, the common
law, of which custom is the life, now gave them title to prescribe

against their lords; and, on performance of the same service, to
hold their lands, in spite of any determination of the lords will.
For though in general they are still said to hold their estates at
the will of the lord, yet it is such a will as is agreeable to
the custom of the manor; which customs are preserved and
evidenced by the rolls of the several courts baron in which they
are entered, or kept on foot by the constant immemorial usage of

the several manors in which the lands lie. ' And, as such tenants
had nothing to show for their estates but these customs, and
admissions in pursuance of them, entered on those rolls, or the

copies of such entrics_ witnessed by the steward, they now began
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to be called la/zants by cap] af court-roll. and their tenure itself a
copy/mid.
I

Q

'
i
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In some manors, where the custom has been to permit the

heir to succeed the ancestor in his tenure, the estates are styled

copyholds of inheritance ; in others, where the lords have been
more vigilant to maintain their rights, they remain copyholds for
life only : for the custom of the manor has in both cases so far
superseded the will of the lord, that, provided the services be

performed or stipulated for by fealty, he cannot, in the ﬁrst in
stance, refuse to admit the heir of his tenant upon his death, nor,

in the second, can he remove his present tenant so long as
he lives, though he holds nominally by the precarious tenure of his
lord’s will.
Thus much for the ancient tenure of pure villenage, and the
modern one of (0/ty/zold at Me will qf t/ze lord, which is lineally
descended from it.
IV. There is yet a fourth species of tenure, described by
Bracton under the name sometimes of priz/z'leged villenage, and
sometimes of villain-sacage.

This, he tells us,is such as has been

ll'99] held of the kings of England from the Conquest “downwards;
that the tenants herein “w'lla/ta fucimzt .rervitz'a, sea’ cerfa at de
termi/zata ; ” that they cannot alien or transfer their tenements
by grant or feoffment, any more than pure villeins can : but must
surrender them to his lord or his steward, to be again granted out,
and held in villenage. And from these circumstances we may
collect, that what be here describes is no other than an exalted

species of copyhold, subsisting at this day, viz., the tenure in
andent demesne; to which, as partaking of the baseness of
villenage in the nature of its services, and the freedom of socage
in their certainty, he has therefore given a name compounded out
of both, and calls it w'llarzum socaginm.
‘
Ancient demesne consists of those lands or manors, which,

though now perhaps granted out to private subjects, were
actually in the hands of the crown in the time of Edward
the Confessor, or William the Conqueror; and so appear to have
been by the great survey in the exchequer called domesday
book.

The tenants of these lands, under the crown, were not all

of the same order or degree. Some of them, as Britton testifies,
continued for a long time pure and absolute villeins, dependent
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on the will of the lord : and those who have succeeded them in
their tenures now differ from common copyholders in only a few

points.

Others were in a great measure enfranehised by the

royal favor: being only bound in respect of their lands to perform
some of the better sort of villein-services, but those determinate

and certain : as, to plough the king's land for so many days, to
supply his court with such a quantity of provisions, or other
stated services; all of which are now changed into pecuniary
rents: and in consideration hereof they had many immunities
and privileges granted to them; as to try the right of their prop

erty in a peculiar court of their own. called a court of ancient
demesne, by a peculiar process, denominated a writ of rig/zt class;
not to pay toll or taxes; not to contribute to the expens;s
of knights of the shire ; not to be put on juries; and the like.
*These tenants therefore, though their tenure be abso- [H03

lutely copyhold, yet have an interest equivalent to a freehold : for
notwithstanding their services were of a base and villenous origi
nal, yet the tenants were esteemed in all other respects to.be
highly privileged villeins ; and especially for that their services
were ﬁxed and determinate, and that they could not be compelled
(like pure villeins) to relinquish these tenements at the lords will,
or to hold them against their own.
I

#-

I
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Thus have we taken a compendious view of the principal and
fundamental points of the doctrine of tenures, both ancient and
modern, in which we cannot but remark the mutual connection

and dependence that all of them have upon each other. And
upon the whole it appears, that whatever changes and alterations
these tenures have in process of time undergone, from the Saxon
era to 12 Car. II. all lay tenures are now in effect reduced to two
species ; free tenure in common socage, and base tenure by copy
of court-roll.
I mentioned lay tenures only; because there is still behind
one other species of tenure, reserved by the statute of Charles II.,
which is of a spiritual nature, and called the tenure in franka1
moign.

V. Tenure in frarzkalrnoigvz, in liéera elzmzoxyna, or free alms,
is that, whereby a religious corporation, aggregate or sole, hold
eth lands of the donor to them and their successors forever. The

service which they were bound to render for these lands was not
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certainly deﬁned ; but only in general to pray for the soul of the
donor and his heirs, dead or alive ; and therefore, they did no
fealty (which is incident to all other services but this), because

this divine service was of a higher and more exalted nature.
This is the tenure, by which almost all the ancient monasteries
and religious houses held their lands; and by which the parochial
clergy, and very many ecclesiastical and eleemosynary founda
tions, hold them at this day; the nature of the service being
upon the reformation altered, and made conformable to the pure:
l"1021 doctrines ‘of the church of England. It was an old Saxon
tenure; and continued under the Norman revolution, through the
great respect that was shown to religion and religious men in

ancient times. Which is also the reason that tenants in frankal
maign were discharged of all other services, except the trinoda
11ecr:rila:, of repairing the highways, building castles, and repelling

invasions : just as the Druids, among the ancient Britons, had
mmzium rerum 2'/m/1/mitamn. And, even at present, this is a
tenure of a nature very distinct from all others ; being not in the
least feudal, but merely spiritual. For if the service be neglected,
the law gives no remedy by distress or otherwise to the lord of
whom the lands are holden : but merely a complaint to the ordi
nary or visitor to correct it. Vi/herein it materially differs from
what‘ was called Ia/zure by dz'w'ue sen/z'ce.' in which the tenants
were obliged to do some special divine services in certain ; as to
sing so many masses, to distribute such a sum in alms, and the

like ; which, being expressly deﬁned and prescribed, could with
no kind of propriety be calledfree alms ; especially as for this, if
unperformed, the lord might distrain, without any complaint to
the visitor. -All such donations are indeed now out of use: for,

since the statute of quia ernﬂores, 18 Edw. 1., none but the king
can give lands to be holden by this tenure. So that I only men
tion them, becausefrmzka/mozjgn is excepted by name in the stat
ute of Charles II. and therefore subsists in many instances at this
day. \Vhich is all that shall be remarked concerning it: here
with concluding our observations on the nature of tenures.1
1The system of feudal tenures has either been expressly abolished by
legislation in this country, or has become practically obsolete, and estates in
real property are not held of the grantor by any relation of tenure, or under

any of the feudal obligations incident thereto.

All lands are allodial, and

the entire and absolute property therein is vested in the owners, according
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CHAPTER VII.
[BL. COMM.—BOOK ll. cn. vn.]
Of Free/1011! Estate: Qf I/1/milanze.

“I .\t‘.-mxt objects of our disquisitions are the nature and prop
erties of estates.

An estate in lands, tenements, and heredita

ments, signiﬁes such 1'/ztsrest as the tenant has therein: so that
if a man grants all /11': estate in Dale to A and his heirs, every
thing that he can possibly grant shaﬁl pass thereby.1 It is called
to the nature of their respective estates; so that, as Chancellor Kent says:
“ By one of those singular revolutions, incident to human affairs, allodial
estates, once umversal in Europe, and then almost universally exclfanged for feudal tenures, have now, after the lapse of many centuries, regained their

primitive estimation in the minds of freemcn.”
(Kent’s Com. iii. 513.)
But it is nevertheless true that many of the fundamental principles of our

law of real estate are denveu from the feudal system, which it is therefore
of essential importance to understand; the nature and connection of the
various estates in land which may be created, the modes of their creation,
the rights and obligations incident to their acquisition, etc., are, to a large
extent, the outgrowth of principles of feudal origin, and the rise and pro
gressive development of real estate law are, therefore, to be traced histori
cally from that early period in which this system constituted the foundation

of the stru'cture of society.

But even in this country, the owner of land

stands in a relation to the State which corresponds, in some degree, to feudal
tenure; for whenever the title to land fails, through defect of heirs, the
land reverts by escheat to the State, which therefore occupies, so far as the

doctrine of reverter is concerned, the position of paramount lord. Each
State. in its right of sovereignty, is deemed to possess the original and ulti
mate property in all the lands included within its jurisdiction. But the doc
trine of escheat is not in reality an element of the f udal law which has re
mained in force, while other parts have become obs. lcte, but rather a right
established in modern jurisprudence, which is similar to the feudal doctrine
formerly in force. So the duty of allegiance to the State, and the right of
eminent domain, are sometimes said to be of feudal origin; but allegiance
does not depend upon the ownership of land, but is obligatory upon every
citizen, and eminent domain does not depend upon any form of tenure, but
is grounded upon principles of public policy, and results from the sovereignty

of the State.
1This legal use of the word “estate” must be distinguished from its
ordinary popular signiﬁcation, by which it denotes the extent or amount of a
man’s real property. Thus when it is said that a man has a large estate, it
is commonly meant that his land is of large territorial extent. But in law,
estate denotes the interest which a man has in real property.
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in Latin .rtalu:; it signifying the condition, or circumstance, in
which the owner stands in regard to his property. And to ascer
tain this with proper precision and accuracy, estates may be con
sidered in a threefold view : ﬁrst, with regard to the quantify of
intcreﬂ which the tenant has in the tenement: sccoudby, with
regard to the time at which that quantity of interest is to be en
joyed: and, t/u'ra'ly, with regard to the number and connections
of the tenants.
.
First, with regard to the quantity ofi/zteresl which the tenant
has in the tenement, this is measured by its duration and extent.

Thus, either his right or possession is to subsist for an imcertain
period, during his own life, or the life of another-man : to deter

mine at his own decease, or to remain to his descendants after
him: or it is circumscribed within a certain number of years,
months,‘or days: or, lastly, it is inﬁnite and unlimited, being

vested in him and his representatives forever.

And this occa

'104] sions the primary division of ‘estates into such as are

free/mid, and such as are less I/um free/10/.'{.
An estate of freehold, libcrum teuemmtmn, or frank-tenement,

is deﬁned by Britton to be “ the porsessioll of the soil by a free
man." And St. Germyn tells us, that “the possession of the
land is called in the law of England the frank-tenement or free
hold.” Such estate, therefore, and no other, as requires actual
possession of the land, is, legally speaking, fro:/za/12'.‘ which actual

possession can, by the course of the common law, be only given
by the ceremony called livery of seizin, which is the same as the
feudal investiture. And from these principles we may extract
this description of a freehold ; that it is such an estate in lands
as is conveyed by livery of seizin, or in tenements of any incor
poreal nature, by what is equivalent thereto. And accordingly it
is laid down by Littleton, that where a freehold shall pass, it be
hoveth to have livery of seizin.

As, therefore, estates of inherit

ance and estates for life could not by common law be conveyed
without livery of seizin, these are properly estates of freehold ;
and, as no other estates are conveyed with the same solemnity,

therefore no others are properly freehold estates.’
Estates of freehold (thus understood) are either estates Q)‘
in/zerz'lmzrc, or estates net of in/zerz'tanre. The formerare again
9 As to the nature of the ancient ceremony, livery of seizin, see page 46!

OF ]N11'ER[TA./VCE.

289

divided into inheritances absolule or fee-simple; and inheritances
1z':nz'tea’, one species of which we usually call fee-tail.
I. Tenant in fee-simple (or, as he is frequently styled, tenant
in fee) is he that hath lands, tenements, or hereditaments, to

hold to him and his heirs for ever: generally, absolutely, and
simply; without mentioning w/mt heirs, but referring that to his

own pleasure, or to the disposition of the law. The true mean
ing of the word fee (feodzmz) is the same with that of feud or
ﬁef, and in its original sense it is *taken in contradistine- [*105

tion to a/ladium; which latter the writers on this subject deﬁne
to be every man’s own land, which he possesseth merely in his
own right, without owing any rent or service to any superior.
This is property in its highest degree; and the owner thereof
hath absolutum ct dirertzmz do/nz'm'ur;z, and therefore is said to be

seized thereof absolutely in do;/zz'/112:0 mo, in his own demesne.
But feodum, or fee, is that which is held of some superior, on con

dition of rendering him service ; in which superior the ultimate
property of the land resides. And therefore Sir Henry Spelman
deﬁnes a feud or fee to be the right which the vassal or tenant
hath in lands, to use the same, and to take the proﬁts thereof to

him and his heirs, rendering to the lord his due services: the
mere allodial property of the soil always remaining in the lord..
This allodial property no subject in England has; it being a:
received, and now undeniable, principle in the law, that all the
lands in England are holden mediately or immediately of the
king. The king therefore only hath abrolutmn at dimctzun-.
dominizmz : but all subjects’ lands are in the nature of feodum or
fee; whether derived to them by descent from their ancestors,

or purchased for a valuable consideration : for they cannot come
to any man by either of those ways, unless accompaniedl
with those feudal clogs which were laid upon the ﬁrst feudatory
when it was originally granted. A subject therefore hath only
the usufruct, and not the absolute property of the soil; or, as
Sir Edward Coke expresses it, he hath .'Z0mz'm'um uti/L‘, but not
domz'/zimn direclzmz. And hence it is, that, in the most solemn.

acts of law, we express the strongest and highest estate that any
subject can have, by these words : “ he is seized thereof in /n'.\'
demrsne, at offee.” It is a man's demesne, domi/zz'cm/1, or prop
erty, since it belongs to him and his heirs for ever: yet this.
d0mz'uz'¢'um, property, or demesne, is strictly not absolute or;
'9
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allodial, but qualiﬁed or feudal: it is his demesne, as jffee:
that is, it is not purely and simply his own, since it is held of a
superior lord, in whom the ultimate property resides.
'106] *This is the primary sense and acceptation of the
wordfue. But (as Sir Martin Wright very justly observes) the
doctrine, “that all lands are holden," having been so for many

ages a ﬁxed and undeniable axiom, our English lawyers do very
rarely (of late years especially) use the word fze in this its pri
mary original sense, in contradistinction to allodium or absolute
property, with which they have no concern; but generally use it
to express the continuance or quantity of estate. A ﬁe, there
fore, in general, signiﬁes an estate of inheritance; being the

highest and most extensive interest that a man can have in a feud:
and when the term is used simply, without any other adjunct,

or has the adjunct of simple annexed to it (as a fee, or afee
simple), it is used in contradistinction to a fee conditional at the
common law, or a fee-tail by the statute; importing an absolute
inheritance, clear of any condition, limitation, or restrictions to
particular heirs, but descendible to the heirs general whether male
or female, lineal or collateral. And in no other sense than this is

the king said to be seized in fee, he being the feudatory of no
man.
Taking therefore fee for the future, unless where otherwise
explained, in this its secondary sense, as an estate of inheritance,

:~

it is applicable to, and may be had in, any kind of hereditaments
either corporeal or incorporeal. But there is this distinction
between
the two
of said
hereditaments:
of dc/rzesrw,
a corporeal
inheritanceia
man species
shall be
to be seized that,
in his
as
qffee ,- of an incorporeal one, he shall only be said to be seized
as qffee, and not in his demesne. For, as incorporeal heredit

aments are in their nature collateral to, and issue out of, lands
and houses, their owner hath no property, domz'/u'cum, or de
rmesne, in the I/ting‘ itself, but hath only something derived out
‘of it; resembling the serw'lzrtzr, or services, of the civil law.

""107] The dornz'm'amz or property is frequently *in one man,
while the appendage or service is in another. Thus Caius may
be seized as offce‘ of a way leading over the land, of which
Titius is seized in 111': demesne as qffcc.
The fee-simple or inheritance of lands and tenements is
generally verted and resides in some person or other; though
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divers inferior estates may be carved out of it.

As if one

grants a lease for twenty-one years, or for one or two lives, the

fee-simpleremains vested in him and his heirs; and after the
determination of those years or lives, the land reverts to the
grantor or his heirs, who shall hold it again in fee-simple. Yet
sometimes the fee may be in abeyance, that is (as the word
signiﬁes), in'expectation, remembrance, and contemplation in
law; there being no person in esse, in whom it can vest and
abide :-though the law considers it as always potentially existing,
and ready to vest whenever a proper owner appears. Thus, in a
grant to John for life, and afterwards to the heirs of Richard,
theinheritance is plainly neither granted to John nor Richard, nor
can it vest in the heirs of Richard till his death, mzm nemo est

/uzrcs w'r/mtis : it remains therefore in waiting or abeyance, during
the life of Richard.8 This is likewise always the case of a parson

of a church, who hath only an estate therein for the term of his
life; and the inheritance remains in abeyance.

And not only

the fee, but the freehold also, may be in abeyance; as, when a
parson dies, the freehold of his glebe is ‘in abeyance, until a
successor be named, and then it vests in the successor.

The word “heirs” is necessary in the grant or donation, in
order to make a fee, or inheritance. For if land be given to a
man for ever, or to him and his assigns for ever, this vests in him
but an estate for life.‘ This very great nicety, about the in
sertion of the word “ heirs," in all feoffments and grants, in order
3 This estate limited to the heirs of Richard is what is known as a con

tingent remainder, (a subject to be hereafter considered.) The ancient doc
trine that the seizin was in abeyance in such a case is not now maintained,
but the more reasonable view is taken that the inheritance remains in the
grantor until some person arises by the death of Richard answering the

description given, and so capable of taking under the grant.
So, in the other instances mentioned, the doctrine of abeyance is now
discarded. (See H/alla:/I v. V11/l l\’i.rruic.(', 92 U. S. 202.)
" In England and in many American States, the rule, requiring the use of

the word "heirs," in a conveyance by deed, has been changed by statute.
Thus, in New York, it is declared that every grant or devise of real estate,
or any interest therein, shall pass all the estate or interest of the grantor or
testator, unless the intent to pass a less estate or interest shall appear by
express terms, or be necessarily implied in the terms of such grant. (I Rev.
St. 748.) But wherever statutes of this kind have not been enacted the
common law still remains in force -, and in all the States the general practice
is to use the word “heirs,” whether required or not.
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to vest a fee, is plainly a relic of the feudal strictness ; by which
"‘108] we may remember it was required ‘that the form of the

donation should be punctually pursued; or that, as Cragg expres
ses it in the words of Baldus, “d0/zatz'n/ms sin! stricti juris, 1::
quis flu: donassepnzsm/zalurquam in donalfane e.r;)resser[t." And
therefore, as the personal abilities of a donee were originally
supposed to be the only inducements to the gift, the donee's
estate in the land extended only to his own person, and subsisted
no longer than his life; unless the donor, by an express provis
ion in the grant, gave it a longer continuance, and extended it
also to his heirs. But this rule is now softened by many excep
tions.
For, I. It does not extend to devises by will; in which, as

they were introduced at the time when the feudal rigor was
apace wearing out, a more liberal construction is allowed; and
tderefore by a devise to a man for ever, or to one and his assigns
for ever, or to one in fee-simple, the devisee, hath an estate of
inheritance ; for the intention of the devisor is sufficiently plain
from the words of perpetuity annexed, though he hath omitted
the legal words of inheritance. But if the devise be to a man
and his assigns, without annexing words of perpetuity, there the
devisee shall take only an estate for life; for it does not appear
that the devisor intended any more.5 2. Neither does this rule
extend to ﬁnes or recoveries considered as a species of convey
ance ;"for thereby an estate in fee passes by act and operation of
law without the word heirs,H as it does also, for particular

reasons, by certain other methods of conveyance, which have
relation to a former grant or estate, wherein the word “ heirs"
was expressed. 3. In creations of nobility by writ, the peer so
created hath an inheritance in his title, without expressing the

word “heirs ;” for heirship is implied in the creation, unless it
be otherwise specially provided : but in creations by patent,
which strictijzm's, the word “ heirs " must be inserted, otherwise

there is no inheritance.

4. In grants of lands to sole corporations

" A recent English statute provides that a conveyance shall pass all the

right, title, and interest of the grantor in the property conveyed, so far as :1 con
trary intcntion is not expressed. (44
45 Vict. c. 41, s. 63.) A like statute as‘
to wills was enacted in IS37. Similar statutes have been passed in a number
of the American States. (See last note.)

' In regard to " tlnes" and ' recoveries," see pages 486-498.
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and their successors, the word “ successors ” supplies the place of
“ heirs; ” for as heirs take from the ancestor, so doth the succes

sor from the predecessor. Nay, in ilia grant to a bishop [“109
or other sole spiritual corporation, in fra/1kalm0z:g'n,' the word
“fnvzkalmoz'g/z " supplies the place of “ successors” (as the word
“ successors” supplies the place of “heirs ") ex 112' termz'm' ,' and
in all these ‘cases a fee-simple vests in such sole corporation.
But, in a grant of lands to a corporation aggregate, the word
“ successors" is not necessary, though usually inserted ; for,

albeit such simp.e grant be strictly only an estate for life, yet
as that corporation never dies, such estate for life is perpetual or
equivalent to a fee simple, and therefore the law allows it to be
one. 5. Lastly, in the case of the king, a fee-simple will vest in
him, without the word “heirs” or“ successors" in the grant;
partly from prerogative royal, and partly from a reason similar to
the last, because the king in judgment of law never dies. But
the
general
is, that the word “ heirs" is necessary to createV
an estate
of rule
inheritance.’
I II. \Ve are next to consider limited fees, or such estates of

inheritance as are clogged and conﬁned with conditions, or qual
iﬁcations of any sort. And these we may divide into two sorts :
I. Qua/1'/ind, or dare fees ; and, 2. Fees co/zdilio/zal, so called at
the common law; and afterwards fees-tail, in consequence of the
statute de donis.
T in a conveyance of an estate in fee-simple, no provision prohibiting the
free transfer or alienation of the property by the grantee, will be of any va
lidity.

The power of disposition is inseparably connected with such estates.

But if the restriction be only in regard to transfer to a particular person, or
for a certain limited time, it may be valid. So conditions restricting the
use of the premises to a certain extent, may be valid ; as, by prohibiting the
erection of buildings of a particular kind, or the creation or allowance of
nuisances upon the premises. Thus, conditions that a school-house should
not be erected upon the premises, or a distillery, or a blast-furnace, or a livery
stable, or a machine~shop, or a powder magazine, or a hospital, have been
held t; be valid restrictions. (See Plumb v. Tuétr, 4! N. Y. 442, and cases
cited.)
Originally, at common law, lands owned in fee-simple could not be ap
plied to the payment of the owner‘s debts. But this power was given in
England by an early statute (I3 Edw. I. c. 18); and in this country it is now a

universally established rule, that the lands of the owner may be taken for the
payment of his debts, either during his life or after his decease. Personal
property, however, is ﬁrst devoted to this purpose. and the realty afterwards.
'Ihere are statutes 0| this subject in the several States.
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I. A base, or qualiﬁed fee, is such a one as hatu a qualiﬁca
tion subjoined thereto, and which must be determined whenever
the qualiﬁcation annexed to it is at an end. As in the case of a
grant to A. and his heirs, to/ram’: of 1/12 manor of Dale; in this
instance, whenever the heirs of A. cease to be tenants of that

manor, the grant is entirely defeated. So when Henry VI.
granted to john Talbot, lord of the manor of Kingston-Lisle in
Berks, that he and his heirs, lords of the said manor, should be

peers of the realm, by the title of Barons of Lisle; here john
Talbot had a base or qualiﬁed fee in that dignity, and, the instant
he or his heirs quitted the seignory of this manor, the dignity was

‘I101 at an end.

This *estate is a fee, because by possibility it

may endure for ever in a man and his heirs ; yet as that duration
depends upon the concurrence of collateral circumstances, which

qualify and debase the purity of the donation, it is therefore a
qualiﬁed or base fee.‘
9 These “ base,” “ qualiﬁed,” or “determinable " fees, as they are called,
assume various forms. Thus, there may be a fee upon condition, as if an
estate be given to A and his heirs, provided that he shall erect a warehouse
upon the premises within a certain time. If the condition is not complied
with, the grantor or his heirs may re-enter or (what is now usually the equiv
alent practice) bring an action of ejeetment to recover possession. If this
is not done, A’s estate will continue.

Y. 12!.)

(See Nicol! v. Erie R. /8. Ca., 12 N.

Secondly, there may be a fee upon lz'mi/alion, as if an estate be

given to A and his heirs until 13 returns from Rome.

If, in such a case, B

ever returns from Rome, A’s estate is at once defeated, no re-entry or action
being necessary to recover possession. But if B never returns,the estate in
A and his heirs becomes absolute. Conditions are created by hypothetical
or conditional expressions, or words in the nature of a proviso ; limitations
by words of time, as until, as long a.r, dining, etc. “ \Vhere an estate is so
expressly limited by the words of its creation, that it cannot endure for any
longer time than until the contingency happens upon which the estate is to
fail, this is a limitation. On the other hand, when an estate is expressly
granted upon condition in deed, the law permits it to endure beyond the
time or the contingency happening, unless the grantor takes advantage of

the breach of condition by making entry, etc.” (Crabb on Real Properly,
§2I 3 5.) Thirdly, there may be an estate upon rondilional limitation, which

partakes of the characteristics of both the other classes of qualiﬁed fees.
An illustration would be an estate given to A and his heirs, until B returns
from Rome, and then to C and his heirs. If, in such a case, B should
return from Rome, the estate would at once pass to C without any re-entry.
Estates upon conditional limitation did not exist at common law, since, by its
rules, a fee could not be limited after a fee, but were introduced afterwards,

as one of the results of the doctrine of uses, to be hereafter considered.
tSee C‘/run‘): l'rojvrx'elor.r v. Granl, 3 Gray, 14:, I47.)
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2. A conditional fee, at the common law, was afee restrained

to some particular heirs, exclusive of others: “a’omztio strieta
ct eoaretata ,'

sieut eerfis /zr2rea'z'bu.v, quibusdam a successions

¢'.2'eIusz'.r,' " as to the heirs of a man’: body, by which only his
lineal descendants were admitted, in exclusion of collateral heirs ;

or to the heirs male of /zis body, in exclusion both of collaterals,
and lineal females also. It was called a conditional fee, by reas
on of the condition expressed or implied in the donation of it,
that if the donee died without such particular heirs, the land
should revert to the donor. For this was a condition annexed
by law to all grants whatsoever; that, on failure of the heirs
speciﬁed in the grant, the grant should be at an end, and the

land return to its ancient proprietor. Such conditional fees were
strictly agreeable to the nature of feuds, when they ﬁrst ceased
to be mere estates for life, and were not yet arrived to be abso

lute estates in fee-simple.

And we ﬁnd strong traces of these

limited, conditional fees, which could not be alienated from the

lineage of the ﬁrst purchaser in our earliest Saxon laws.
Now, with regard to the condition annexed to these fees by
the common law, our ancestors held, that such a gift (to a man
and the heirs of his body) was a gift upon condition, that it should
revert to the donor if the donee had no heirs of his body; but, if

he had, it should then remain to the donee.

They therefore

called it a fee-simple, on condition that he had issue. Now we
must observe, that, when any condition is performed, itis thence

forth entirely gone; and the thing to which it was before annexed,
becomes absolute, * and wholly unconditional. So that, as ["111

soon as the grantee had any issue born, his estate was supposed
to become absolute, by the performance of the condition; at
least, for these three purposes : 1'. To enable the tenant to alien
the land, and thereby to bar not only his own issue, but also the
donor of his interest in the reversion. 2. To subject him.to
forfeit it for treason ; which he could not do, till issue born, longer
than for his own life; lest thereby the inheritance of the issue,

and reversion of the donor, might have been defeated.

3. To

empower him to charge the land with rents, commons, and certain

other incumbrances, so as to bind his issue.

And this was

thought the more reasonable, because, by the birth of issue, the

possibility of the donor's reversion was rendered more distant
and precarious: and /11': interest seems to have been the only
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one which the law, as it then stood, was solicitous to protect;

without much regard to the right of succession intended to be
vested in the issue.

However, if the tenant did not in fact

alien the land, the course of descent was not altered by this
performance of the condition; for if the issue had afterwards
died, and then the tenant, or original grantee, had died, without

making any alienation; the land, by the terms of the donation,
could descend to none but the heirs of /12': body, and therefore,
in default of them, must have reverted to the donor. For which

reason, in order to subject the lands to the ordinary course of
descent, the donees of these conditional fee-simples took care to
alien as soon as they had performed the condition by having
issue; and afterwards repurchased the lands, which gave them

a fee-simple absolute, that would descend to the heirs-general,
according to the course of the common law. And thus stood
the old law with regard to conditional fees : which things, says
Sir Edward Coke, though they seem ancient, are yet necessary to
be known ; as well for the declaring how the common law stood
in such cases, as for the sake of annuities, and such like inherit
ances, as are not within the statutes of entail, and therefore re

main as at the common law.
‘
"‘112] * The inconveniences which attended these limited
and fettered inheritances, were probably what induced the judges
to give way to this subtle ﬁnesse of construction (for such it
undoubtedly was), in order to shorten the duration of these
conditional estates. But, on the other hand, the nobility, who

were willing to perpetuate their possessions in their own families,
to put a stop to this practice, procured the statute of West
minster the second (commonly called the statute de do/zis can
ditz'0nalz'bu.r) to be made; which paid a greater regard to the
private will and intentions of the donor, than to the propriety of
such intentions, or any public considerations whatsoever.

This

statute revived in some sort the ancient feudal restraints which
were originally laid on alienations, by enacting, that from thence
forth the will of the donor be observed ; and that the tenements

so given (to a man and the heirs of his body) should at all events
go to the issue, if there were any; or, if none, should revert to

the donor.
Upon the construction of this act _of parliament, the judges
determined that the donee had no longer a conditional fee-simple,I
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which became absolute and at his own disposal, the instant any
issue was born ; but they divided the estate into two parts,

leaving in the donee a new kind of particular estate, which they
denominated afa-taz'l,- and investing in the donor the ultimate
fee-simple of the land, expectant on the failure of issue; which
expectant estate is what we now call a reversion. And hence it
is that Littleton tells us, that tenant in fee-tail is by virtue of the
statute of \Vestminster the second.
Having thus shown the orzlgrinal of estates-tail, I now proceed
to consider, what I/rings may, or may not, be entailed *under [*113
he statute de donis. 'Tenmze/zts is the only word used in the stat
utc : and this Sir Edward Coke expaunds to comprehend all
corporeal hereditaments whatsoever ; and also all incorporeal
hereditamer_‘s whic".1 savor of the realty, that is, which issue
out of corporeal ones, or which concern, or are annexed to, or
may be exercised within the same; as, rents, estovers, commons,
and the like. Also offices and dignities, which concern lands,

or have relation to ﬁxed and certain places, may be entailed. But
mere personal chattels, which savor not at all of the realty, can
not be entailed.

Neither can an ofﬁce, which merely relates to

such personal chattels ; nor an annuity, which charges only the
person, and not the lands of the grantor. But in these last, if
granted to a man and the heirs of his body, the grantee hath still
a fee-conditional at common law, as before the statute ; and by

his alienation (after issue born) may bar the heir or reversioner.
An estate to a man and his heirs for another’s life cannot be en
tailed : for this is strictly no estate of inheritance (as will appear
hereafter), and therefore not within the statute dc dom'r. Neither
can a copyhold estate be entailed by virtue of the slaiute; for
that would tend to encroach upon and restrain the will of the
lord : but, by the special custom of the manor, a copyhold may be
limited to the heirs of the body; for here the custom ascertains
and interprets the lord's will.
Next, as to the several s;)ez:z'es of estates-tail, and how they

are respectively created. Estates-tail are either general or special.
Tail-general is where lands and tenements are given to one, and
the /zcirr rf/zis body brgolle/z : which is called tail-general, be
cause, how often soever such donee in tail be married, his issue

in general by all and every such marriage is, in successive order,
capable of inheriting the estate-tail, per formam dam’. Ten
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ant in tail special is where the gift is restrained tc certain heirs
of the donee's body, and does not go to all of them in gen

'']14] eral. And this may ‘happen several ways. I shall in
stance in only one ; as where lands and tenements are given to a
man and the /zcir: of 111': body, on Mary /ti: now -zmfe to be begot
ten .- here no issue can inherit, but such special issue as is engen
dered between them two; not such as the husband may have by
another wife; and therefore it is called special tail. And here
we may observe, that the words of inheritance (to him and his
/teirs) give him an estate in fee: but they being heirs to be by /:im
begotten, this makes it a fee-tail ; and the person being also lim

ited, on whom such heirs shall be begotten (viz. Mary‘ 112': yﬁrescnt
wzfe), this makes it a fee-tail special.
Estates, in general and special tail, are farther diversiﬁed by
the distinction of sexes in such entails; for both of them may
either be in tail male or tail female. As if lands be given to a
man, and his /zeirs male of /zis body bcg'0ttcu, this is an estate in
tail male general ; but if to a man and the heirs female of /12':
body on his present wife begotten, this is an estate tail female
special. And, in case of an entail male, the heirs female shall
never inherit, nor any derived from them; nor, e tonwrso, the
heirs male, in case of a gift in tail female. Thus, if the donee in

tail male bath a daughter, who dies leaving a son, such grandson,
in this case cannot inherit the estate-tail; for he cannot deduce

his descent wholly by heirs male.

And as the heir male must

convey his descent wholly by males, so must the heir female

wholly by females.

And therefore if a man hath two estates-tail,

the one in tail male, the other in tail female ; and he hath issue

a daughter, which daughter hath issue a son ; this grandson can
succeed to neither of the estates ; for he cannot convey his de
scent wholly either in the male or female line.
-ff As the word /zeirs is necessary to create a fee, so in farther
limitation of the strictness of the feudal donation, the word body,
or some other words of procrea.tion, are necessary to make it a

"115]

fee-tail, and ascertain to what heirs in particular ‘the fee

is limited. If, therefore, either the words of inheritance, or words

of procreation be omitted, albeit the others are inserted in the
grant, this will not make an estate-tail.

As, if the grant be to a

man and his zksue of/ti: body, to a man and his seed, to a man
and his c/11'/drcn, or oﬁ'sprz'ug,- all these are only estates for life,
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there wanting the words of inheritance, his heirs. So, on the
other hand, a gift to a man, and his /mirs male or female, is an

estate in fee-simple, and not in fee-tail: for there are no words
to ascertain the body out of which they shall issue. Indeed, in
last wills and testaments, wherein greater indulgence is allowed,
an estate-tail may be created by a devise to a man and his saw’,
or to a man and his /zeirs male; or by other irregular modes of
expression.
There is still another species of entailed estates, now indeed
grown out of use, yet still capable of subsisting in law; which are
estates in liéera marilagz'a, or frank-marriage. These are deﬁned
to be, where tenements are given by one man to another, to
gether with a wife, who is the daughter or cousin of the donor,
to hold in frank-marriage. Now, by such gift, though nothing but
the word frank-marriage is expressed, the donees shall have the
tenements to them, and the heirs of their two bodies begotten ;
that is, they are tenants in special tail. For this one word, frank
~narrz'age, does ex 111' termini not only create an inheritance, like
me word fmnkal/nozlgm, but likewise limits that inheritance ; sup
plying not only words of descent, but of procreation also. Such
donees in frank-marriage are liable to no service but fcalty ; for a
rent reserved thereon is void, until the fourth degree of consan
guinity be past between the issues of the donor and donee.
The iucidmts to a tenancy in tail, under the statute \Vestm.
2, are chieﬂy these: I: That a tenant in tail may commit waste
on the estate-tail, by felling timber, pulling down houses, or the
like, without being impeached, or called to account for the same.
*2. That the wife of the tenant in tail shall have her ["‘116
dower, or thirds, of the estate-tail.

3. That the husband of a

female tenant in tail may be tenant by the c1n'tes_y of the estate
tail. 4. That an estate-tail may be barred, or destroyed by a
hne, by a common recovery, or by lineal warranty descending
with assets to the heir. All which will hereafter be explained
at large.
Thus much for the nature of estate-tail: the establishment
of which family law (as it is properly styled by Pigott) occa
sioned inﬁnite diﬂiculties and disputes. Children grew disobe
dient when they knew they could not be set aside: farmers

were ousted of their leases made by tenants in tail ; for, if such
leases h ad been valid, then under color of long leases the issue
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might have been virtually disinherited; creditors were defrauded
of their debts.; for, if a tenant in tail could have charged his

estate with their payment, he might also have defeated his is
sue, by mortgaging it for as much as it was worth : innumerable
latent entails were produced to deprive purchasers of the lands

they had fairly bought; of suits in consequence of which our
ancient books are full: and treasons were encouraged; as es

tate-tail were not liable to forfeiture, longer than for the tenant’s
life. So that they were justly branded, as the source of new con
tentions, and mischiefs unknown to the common law; and al

most universally considered as the common grievance of the
realm. But as the nobility were always fond of this statute, be
cause it preserved their family estates from forfeiture, there was
little hope of procuring a repeal by the legislature, and there
fore, by the contrivance of an active and politic prince, a method
was devised to evade it.
About two hundred years intervened between the making of
the statute dc donis, and the application of common recoveries
to this intent, in the twelfth year of Edward lV.; which were
“117] then openly declared by the judges to be a ‘sufficient bar
‘ an estate-tail. For though the courts had, so long before as
tne reign of Edward III. very frequently hinted their opinion
that a bar might be effected upon these principles, yet it was
never carried into execution; till Edward IV. observing (in the
disputes between the houses of York and Lancaster) how little
effect attainders for treason had on families, whose estates were

protected by the sanctuary of entails, gave his countenance to
this proceeding, and suffered Taltarum's case to be brought be
fore the court: wherein, in consequence of the principles then
laid down, it was in effect determined, that a common recovery
suffered by tenant in tail should be an effectual destruction
thereof.

What common recoveries are, both in their nature and

consequences, and why they are allowed to be a bar to the es
tate-tail, must be reserved to a subsequent inquiry. At present I
shall only say, that they are ﬁctitious proceedings, introduced by
a kind of {tin fraus, to elude the statute dz do;zz'r, which was
found so intolerably mischievous, and which yet one branch of
the legislature would not then consent to repeal : and that these
recoveries, however clandestinely introduced, are now become
by long use and acquiescence a most common assurance of
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lands; and are looked upon as the legal mode of conveyance, by
which tenant in tail may dispose of his lands and tenements : so
that no court will suffer them to be shaken or reflected on, and
even acts of parliament have by a sidewind countenanced and
established them.
This expedient having greatly abridged estates-tail with re
gard to their duration, others were soon invented to strip them
of other privileges. The next that was attacked was their free
dom from forfeitures for treason. For, notwithstanding the
large advances made by recoveries, in the compass of about
threescore years, towards unfettering these inheritances, and

thereby subjecting the lands to forfeiture, the rapacious prince

then reigning, ﬁnding them frequently ‘resettled in a [*1l8
similar manner to suit the convenience of families, had address

enough to procure a statute, whereby all estates of inheritance
(under which general words estates-tail were covertly included)
are declared to be forfeited to the king upon any conviction of
high treason.
' The next attack which they suffered in order of time, was by
the statute 32 Hen. VIII. c. 28, whereby certain leases made by
tenants in tail, which do not tend to the prejudice of the issue,
were allowed to be good in law, and to bind the issue in tail.
But they received a more violent blow, in the same session
of parliament, by the construction put upon the statute of ﬁnes,
by the statute 32 Hen. VIII. c. ' 36, which declares a ﬁne
duly levied by tenant in tail to be a complete bar to him and his
heirs, and all other persons claiming under such entail. This
was evidently agreeable to the intention of Henry VII. whose
policy it was (before common recoveries had obtained their full
strength and authority) to lay the road as open as possible to the
alienation of landed property, in order to weaken the overgrown
power of his nobles. But as they, from the opposite reasons, were
not easily brought to consent to such a provision, it was there
fore couched, in his act, under covert and obscure expressions
And the judges, though willing to construe that statute as favor
ably as possible for the defeating of entailed estates, yet hesi
tated at giving ﬁnes so extensive a power by mere implication,
when the statute de douis had expressly declared, that they would
not be a bar to estates-tail.

But the statute of Hen. VIII., when

the doctrine of alienation was better received. and the will of the
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prince more implicitly obeyed than before, avowed and estab
lished that intention. Yet, in order to preserve the property of
the crown from any danger of infringement, all estates-tail

created by the crown and of which the crown has the reversion,
are excepted out of this statute.
And the same was done with
regard to common recoveries, by the statute 34 & 35 Hen. VIII.

c. 20, which enacts, that no feigned recovery had against tenants
"119] in tail, where the estate was created by the "crown, and the
remainder or reversion continues still in the crown, shall be of

any force and effect. \Vhich is allowing, indirectly and
collaterally, their full force and effect with respect to ordinary
estates-tail, where the royal prerogative is not concerned.
Lastly, by a statute of the succeeding year, all estates-tail

are rendered liable to be charged for payment of debts due to the
king by record or special contract; as since, by the bankrupt
laws, they are also subjected to be sold for the debts contracted
by a bankrupt. And, by the construction put on the statute 43
Eliz. c. 4, an appointment by tenant in tail of the lands entailed,
to a charitable use, is good without ﬁne or recovery.
Estates-tail, being thus by degrees unfettered, are now
reduced again to almost the same state, even before issue born, as
conditional fees were in at common law, after the condition
was performed, by the birth of issue.
For, ﬁrst, the tenant
in tail is now enabled to alien his lands and tenements,

by ﬁne, by recovery, or by certain other means ; and
thereby to defeat the interest as well of his own issue,
though unborn, as also of the reversioner, except in the case of

the crown: secondly, he is now liable to forfeit them for high
treason : and lastly, he' may charge them with reasonable leases,
and also with such of his debts as are due to the crown on
specialties, or have been contracted with his fellow-subjects in a

course of extensive commerce.°
nThe former modes of barring an estate-tail by ﬁne and recovery, have
been abolished in England, and provision is now made by statute for accom

plishing the same end, by deed executed by the tenant in tail, and enrolled
in chancery within six months after its execution. (3 8: 4 Will. lV., ch. 74.)
Estates-tail were introduced into the American colonies from England, but

at the present day, they have either been changed by statute into estates in
fee-simple, or may be changed into fees-simple by ordinary words of convey
ance. The statutes of the several States contain special provisions in regard

to this subject.

(See H/‘as/zdurn on Real Property, vol. i. p. 111, 4th Ed.‘
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CHAPTER VIII.

[BL. COMM.—BO0K II. cu. vm.]
Of Free/10/11:, not of 1/2/wrilancz.

WE are next to discourse of such estates of freehold. as are
not of _ inheritance, but for lzfe only. And of these estates
for life, some are calwmlialzal, or expressly created by the act of
the parties ; ' others merely lqgal, or created by construction and
operation of law. \/Ve will consider them both in their order.
I. Estates for life, expressly created by deed or grant (which
alone are properly conventional), are where a lease is made of
lands or tenements to a man, to hold for the term of his own life,

or for that of any other person, or for more lives than one : in any
of which cases he is styled tenant for life; only when he holds

the estate by the life of another, he is usually called tenant per
autzr vie. These estates‘ for life are, like inheritances, of feudal
nature; and were, for some time, the highest estate that any

man could have in a feud, which (as we have before seen) was not
in its original hereditary. They are given or conferred by the
same feudal rights and solemnities, the same investiture or livery

of seizin, as fees themselves are ; and they are held by fealty, if
demanded, and such conventional rents and services as the lord
or lessor, and his tenant or lessee, have agreed on.

‘Estates for life may be created, not only by the express [*121
words before mentioned, but also by a general grant, without deﬁn
ing or limiting any speciﬁc estate. As, if one grants to A B the
manor of Dale, this ‘makes him tenant for life.
For though, as
there are no words of inheritance or /lcirs, mentioned in the grant,
it cannot be construed to be a fee, it shall however be construed

to be as large an estate as the words of the donation will bear, and
therefore an estate for life. Also such a grant at large, or a
grant for a term of life generally, shall be construed to be an
estate for the life oft/ze grmzlce; in case the grantor hath author
ity to make such grant: for an estate for a man’s own life is
more beneﬁcial and of a higher nature than for any other 'ife;
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and the rule of law is, that all grants are to be taken most
strongly against the grantor, unless in the case of the king.
Such estates for life will, generally speaking, endure as long
as the life for which they are granted: but there are some
estates for life which may determine upon future contingencies,
before the life for which they are created expires. As if an
estate be granted to a woman during her widowhood, or to
a man until he be promoted to a beneﬁce ; in these, and similar

cases, whenever the contingency happens, when the widow
marries, or when the grantee obtains a beneﬁce, the respective
estates are absolutely determined and gone. Yet while they
subsist, they are reckoned estates for life ; because, the time for
which they will endure being uncertain, they may by possibility
last for life, if the contingencies upon which they are to deter
mine do not sooner happen. And moreover, in case an estate be
granted to a man for his life, generally, it may also determine by
his civil death : as if he enters into a monastery, whereby he is
dead in law : for which reason in conveyances the grant is usually
made “for the term of a man's 1zaturallife;" which can only
determine by his natural death.
‘*122] *‘The irzcz'dezzts to an estate for life -are principally the
following ; which are applicable not only to that species of tenants
for life which are expressly created by deed; but also to those

which are created by act and operation of law.
1. Every tenant for life, unless restrained by covenant or
agreement, may of common right take upon the land demised to
him reasonable rslowrs or bolas. For he hath a right to the full
enjoyment and use of the land, and all its proﬁts, during his
estate therein.

But he is not permitted to cut down timber, or

to do other waste upon the premises : for the destruction of such
things as are not the temporary proﬁts of the tenement, is not
necessary for the tenant's complete enjoyment of his estate ; but
tends to the permanent and lasting loss of the person entitled to
the inheritance.1
1The life tenant may, however, continue the working of old mines, and
make new shafts or pits in mines already open, in order to pursue the same
vein of minerals. Waste is a spoil or destruction of that which constitutes
the corporeal hereditament, and is, in a. legal point of view, both actual
(usually called 1/olun/ary waste), such as that mentioned in the text, and far
111z'.\'.ri1/e, as where houses are allowed to fall into ruin, or go to decay.
The remedies at common law for the commission of waste, were “an
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2. Tenant for life, or his representatives, shall not be preju
diced by any sudden determination of his estate, because such a
_ determination is contingent and uncertain. Therefore if a tenant
for his own life sows the lands and dies before harvest, his execu

tors shall have the e1;zblemmt.r or proﬁts of the crop: for the
estate was determined by the act of God, and it is a maxim in the

law, that act;/s Dci rmni/zi facit 2‘/y'z1rizz1n.

The representatives,

therefore, of the tenant for life shall have the emblements to

compensate for the labor and expense of tilling, manuring, and
sowing the lands ;' and also for the encouragement of husbandry,
which being a public beneﬁt, tencung to the increase and plenty
of provisions, ought to have the utmost security and privilege
that the law can give it. Wherefore by the feudal law, if a
tenant for life died between the beginning of September and the
end of February, the lord, who was entitled to the reversion, was

also entitled to the proﬁts of the whole year ; but if he died be
tween the beginning of March and the end *of August, the ["‘.l23
heirs of the tenant received the whole. From hence our law of
emblements seems to have been derived, but with very considera

ble_improvements. So it is also, if a man be tenant for the life
of another and wstui qua vie, or he on whose life the land is held,

dies after the corn sown, the tenant /ier autrr vie shall have the
emblements.

The same is also the rule, if a lifeestate be deter

mined by the act of law.

Therefore if a lease be made to hus

action of waste" to recover the place wasted and treble damages (mow gcner»
ally obsolete or abolished), and an "action on the case in the nature of waste,"'
to recover damages for the injuries caused to the property. An injunction in.

equity may also be procured to interdict the commission of waste.

Soil’ timber

is cut down, the revcrsioner is entitled to recover its value, if it is carried away:

or sold.
It is sometimes the practice in creating life estates, to provide that they

shall be held “without impeachment of waste.”

The effect of this is to give

the tenant for life very enlarged powers as to doing acts in the nature of waste.
Still his power in this respect is not even then equal to that which atenant in
fee-simple possesses; because courts of equity have established the doctrine
that he may not commit any act which tends to the destruction of the thing
settled; as, for instance, the pulling down of a family mansion, or even cutting
any timber which has been planted or left standing for ornament. And it

may be remarked that no question of taste is allowed to inﬂuence the decision, whether or not the trees are ornamental; the only point to be ascer
tained is, whether they were in fact planted or left standing for ornament:
(Bi-o‘"“" and H. Comm., ii. 235, 236.)
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band and wife during coverture (which gives them a determinable
estate for life), and the husband sows the land, and afterwards
they are divorced a ':/iuculo matrz'rno/zz'z', the husband shall have
the emblements in this case ; for the sentence of divorce is the

act of law. But if an estate for life be determined by the
tenant's awn art (as, by forfeiture for waste committed ; or, if a
tenant during widowhood thinks proper to marry), in these, and
similar cases, the tenants, having thus determined the estate by
their own acts, shall notbe entitled to take the emblements. The

doctrine of emblements extends not only to corn sown, but to
roots planted, or other annual artiﬁcial proﬁt, but it is otherwise
of fruit-trees, grass, and thelike; which are not planted annually
at the expense and labor of the tenant, but are either a per

manent or natural proﬁt of the earth. For when a man plants a
tree, he cannot be presumed to plant it in contemplation of any
present proﬁt; but merely with a prospect of its being useful to
himself in future and to future successions of tenants. The ad
vantages also of emblements are particularly extended to the
parochial clergyby the statute 28 Hen. VIII. c. II. For all per—
sons, who are presented to any ecclesiastical beneﬁce, or to any
civil oﬁice, are considered as tenants for their own lives, unless

the contrary be expressed in the form of donation.
3. A third incident to estates for life relates to the under
tenants, or lessees.

For they have the same, nay greater indul

gences than the lessors, the original tenants for life. The same;
*‘124]for the law of estovers and emblements *with regard to
!the tenant for life, is also law with regard to his under-tenant,
who represents him and stands in his place: and greater ; for in
‘those cases where tenant for life shall not have the emblements,
_‘because the estate determines by his own act, the exception
shall not reach his lessee, who is a third person. As in the case

of a woman who holds duranta 'w'duz'tate,' her taking husband is
her own act, and therefore deprives her of the emblements; but
-if she leases her estate to an under-tenant, who sows the land,

-and she then marries, this her act shall not deprive the tenant of
his-emblements, who is a stranger, and could not prevent her.

The-‘lessees of tenants for life had also at the common law an
‘other most unreasonable advantage; for at the death of their
>lessors, the tenants for life, these under-tenants might if they
pleased quit the premises, and pay no rent to anybody for the
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occupation of the land since the last quarter-day, or other day
assigned for payment of rent. To remedy which it is now en
acted, that the executors or administrators of tenant for life, on
whose death any lease determined, shall recover of the lessee a
ratable proportion of rent from the -last day of payment to the

death of such. lessor.2
II. The next estate for life is of the legal kind, as contradis
tinguished from conventional; viz. that of tenant in tail after
j)ossibilz'ty of issue extinct. This happens where one is tenant in
special tail; and a person,from whose body the issue was to spring,
dies without issue; or, having left issue, that issue becomes ex

tinct : in either of these cases the surviving tenant in special tail
becomes tenant in tail after possibility of issue extinct. As
where one has an estate to him and his heirs on the body of his
present wife to be begotten, and the wife dies without issue: in
this case the man has an estate-tail, which cannot possibly de
scend to any one; and therefore the law makes use of this long
periphrasis, as absolutely necessary to give an adequate idea of
his estate. For if it had called him barely tenant z'nfec-tail spe
cial, that ‘would not have distinguished him from others ; [*125
and besides, he has no longer an estate of inheritance or fee, for

he can have no heirs capable of taking pe'rf0rma1n doni.

Had

it called him tenant in tail wit/zant z'.r.vne, this had only related to

the present fact, and would not have excluded the possibility of
future issue. Had he been styled tenant in tail wit/rout possi
bility of zlrsne, this would exclude time past as well as present,
and he might under this description never have had any possi
bility of issue. No deﬁnition therefore could so exactly mark
him out, as this of tenant in tail after 1>0ssz'bz'lz'z‘y of issue extinct,
which (with a precision peculiar to our own law) not only takes ‘
in the possibility of issue in tail, which he once had, but also

states that this possibility is now extinguished and gone.
2 Similar statutes have been passed in a number of the United States, or
the same doctrine has been practically enforced by the courts.

A tenant for life could not, by the common law, make a valid lease of the
land, to last beyond his own life. It therefore became the practice, after a
time, to give him a power in the conveyance made to him, to make a lease for
a limited period of years, which should continue even after his death. And
now, by statute in England, it is provided that, under certain restrictions, a
tenant for life may make a valid lease to last fov 21 years. Similar stat"tes
are found in various States of this country.
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This estate must be created by the act of God, that is_ by the
death of that person out of whose body the issue was to spring;
for no limitation, conveyance, or other human act can make it.

For, if land be given to a man and his wife, and the heirs of their

two bodies begotten, and they are divorced a vinculo maz‘rz'mom'z',
they shall neither of them have this estate, but be barely tenants
for life, notwithstanding the inheritance once vested in them.
A possibility of issue is always supposed to exist, in law, unless
extinguished by the death of the parties; even though the donees
be each of them an hundred years old.
This estate is of an amphibious nature, partaking partly of an
estate-tail, and partly of an estate for life.

The tenant is, in

truth, only tenant for life, but with many of the privileges of a
tenant in tail; as not to be punishable for waste, &c.; or, he is
tenant in tail, with many of the restrictions of a tenant for life;

as to forfeit his estate, if he aliens it in fee-simple: whereas
such alienation by tenant in tail, though voidable by the issue, is
no forfeiture of the estate to the reversioner; who is not con

"‘126] cerned in interest, ‘till all possibility of issue be extinct.
But, in general, the law looks upon this estate as equivalent to an
estate for life only; and, as such, will permit this tenant to ex

change his estate with a tenant for life, which exchange can only
be made, as we shall see hereafter, of estates that are equal in

)l\"

their nature.
III. Tenant by the curtesy of England, is where a man mar
ries a woman seized of an estate of inheritance, that is, of lands

and tenements in fee-simple or fee-tail; and has by her issue,
born alive, which was capable of inheriting her estate. In this
case, he shall, on the death of his wife, hold the lands for his

life, as tenant by the curtesy of England.
This estate, according to Littleton, has its denomination, be

cause it is used within the realm of England only ; and it is said
in the Mirrour to have been introduced by King Henry the First;

but it appears also to have been the established law of Scotland.
wherein it was called ourz'alz'z‘a:, so that probably our word cur
tcsy was understood to signify rather an attendance upon the
lords court or oz/rti: (that is, being his vassal or tenant), than to

denote any peculiar favor belonging to this island. And there
fore it is laid down that by having issue, the husband shall be
entitled to do homage to the lord, for the wife's lands, alone‘
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nu.-ereas, before issue had, they must both have done it together.

It is likewise used in Ireland, by virtue of an. ordinance of King
Henry III. It also appears to have obtained in Normandy ; and
was likewise used among the ancient Almains or Germans. And
yet it is not generally apprehended to have been a consequence
of feudal tenure, though I think some substantial feudal reasons

may be given for its introduction.

For if a woman seized of

lands hath issue by her husband, and dies, the husband is the

natural guardian of the child, and as such is in reason entitled
to *the proﬁts of the lands in order to maintain it; for [*12‘7
which reason the heir apparent of a tenant by the curtesy could
not be in ward to the lord of the fee, during the life of such ten
ant. As soon therefore as any child was born, the father began
to have a permanent interest in the lands; he became one of the

farm curtis, did homage to the lord, and was called tenant by
the curtesy z'uz'tiate,- and this estate being once vested in him

by the birth of the child, was not suffered to determine by the
subsequent death or coming of age of the infant.
There are four requisites necessary to make a tenancy by the
curtesy ; marriage, seizin of the wife, issue, and death of the wife.
1. The marriage must be canonical and legal. 2. The seizin of
the wife must be an actual seizin, or possession of the lands;
not a bare right to possess, which is a seizin in law, but an actual
possession, which is aseizin in deed.’3 And therefore a man shall

not be tenant by the curtesy of a remainder or reversion.‘ But of
‘ '- An illustration of seizin in law would be the acquisition of an estate in
fee by inheritance, before entry had been made thereon.

When entry had

been made, the seizin’ would be seizin in fact. When a fee is conveyed by
deed, the grantee has a seizin in fact without entry.

4 A man will not be entitled to tenancy by the curtesy of, nor a woman to
dower out of, a reversion or remainder expectant upon a 11]}: estale, unless
the life estate terminate during the marriage, so that her expectant estate
vests in possession. (Ferguson v. Tweedy, 43 N. Y. 543.) But upon a
reversion or remainder expectant upon an estate for_year.r, both dower and
curtesy accrue. The wife’s estate of inheritance must be the ﬁrst estate of
freehold, in order to entitle the husband to curtesy therein.

I f the wife’s estate depend upon a condition, and a forfeiture takes place

for breach of condition, the right of curtesy is destroyed at the same time,
since the entry for breach of condition is regarded as destroying or

extinguishing the estate from the beginning (ab initio).

But if her estate

depend upon a limitation, or conditional limitation, the generally maintained

doctrine now is, that the husband has curtesy therein, altlnugh the ccntin
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some incorporeal hercditaments a man may be tenant by the
curtesy, though there have been no actual seizin of the wife: as
in case of an advovi/son, where the church has not become void in

the lifetime of the wife : which a man may hold by the curtesy,
because it is impossible ever to have actual seizin of it, and impo

tezzlia excusat logem. If the wife be an idiot, the husband shall
not be tenant by the curtesy of her lands.‘ For the king by
prerogative is entitled to them, the instant she herself has any
title : and since she could never be rightfully seized of the lands,
and the husband's title depends entirely upon her seizin, the
husband can have no title as tenant by the curtesy. 3. The issue
must be born alive. Some have had a notion that it must be
heard to cry; but that is a mistake. Crying indeed is the strong
est evidence of its being born alive ; but it is not the only evidence.
The issue also must be born during’ the life of the mother ; for
if the mother dies in labor, and the Caesarean operation is per
formed, the husband in this case shall not be tenant by the

'*128] i"curtesy ; because, at the instant of the mother's death,
he was clearly not entitled, as having had no issue born, but the

land descended to the child while he was yet in his mother's womb;
and the estate being once so vested, shall not afterwards be
taken from him.‘ In gavelkind lands, a husband may be tenant
by the curtesy, withouthaving any issue. But in general there
must be issue born : and such issue as is also capable of inherit
ing the mother's estate.

Therefore, if a woman be tenant in tail

male, and hath only a dang/zter born, the husband is not thereby
entitled to be tenant by the curtesy ; because such issue femzﬁe
can never inherit the estate in tail male. And this seems to be
gent event happens which causes the estate in the wife to cease or be trans
ferred. Similar principles prevail in the main, in regard to dower in contin
gent estates. (See Hatﬁeld v. Sneden, 54. N. Y. 280.)
If the wife have an estate held in trust for her beneﬁt, the husband will
be entitled to curtesy therein, for although the estate is an equitable one,

courts of equity will give the husband the beneﬁt of curtesy therein as he
would receive in legal estates. But there is no curtesy in estates which she
holds as trustee for another.
5VVhen the wife is an idiot at the time of marriage, the marriage, as has

been seen, is void on account of her disability, and there can be no curtesy
on account of the invalidity of the marriage.
Me. 510.)

6 See lllarsellis v. Tlmllzimer, 2 Paige, 35.

(See A Ikiuson v. llledford, 46
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' the principal reason, why the husband cannot be tenant by the
curtesy of any lands of which the wife was not actually seized :
because, in order to entitle himself to such estate, he must have

begotten issue that may be heir to the wife: but no one, by the
standing rule of law, can be heir to the ancestor of any land,

whereof the ancestor was not actually seized; and therefore as
the husband hath never begotten any issue that can be heir to
those lands, he shall not be tenant of them by the curtesy. And
hence we may observe, with how much nicety and consideration
the old rules of law were framed; and how closely they are con
nected and interwoven together, supporting, illustrating, and
demonstrating one another. The time when the issue was born
is immaterial, provided it were during the coverture ; for, whether
it were before or after the wife's seizin of the lands, whether it be

living or dead at the time of the seizin, or at the time of the wife's
decease, the husband shall be tenant by the curtesy.

The hus

band by the birth of the child becomes (as was before observed)
tenant by the curtesy z'm'tz'ate and may do many acts to charge
the lands, but his estate is not couszmmzate till the death of the

wife : which is the fourth and last requisite to make a complete
tenant by the curtesy.
‘IV. Tenant in‘dou/er is where the husband of a woman [H29
is seized of an estate of inheritance, and dies; in this case, the

wife shall have the third part of all the lands and tenements
whereof he was seized at any time during the coverture, to hold
to herself for the term of her natural life.
Dower is called in Latin by the foreign jurists donrilmz, but

by Bracton and our English writers dos: which among the Romans
signiﬁed the marriage portion, which the wife brought to her
husband ; but with us is applied to signify this kind of estate to
which the civil law, in its original state, had nothing that bore
a resemblance: nor indeed is there any thing in general more
different, than‘ the regulations of landed property according to.
the English and Roman laws. Dower out of the lands seems
also to have been unknown in the early part of our Saxon con
stitution ; for in thelaws of King Edmond, the wife is directed to
be supported wholly out of the personal estate. Afterwards, as
may be seen in gavelkind tenure, the widow became entitled to

a conditional estate in one half of the lands ; with a proviso that
she remained chaste and unmarried ; as is usual also in copyhold

312

OF FREEHOLDS,

dowers, or free bench. Yet some have ascribed the introduction '
of dower to the Normans, as a branch of t/zcir local tenures;

though we cannot expect any feudal reason for its invention,
since it was not a part of the pure, primitive, simple law of feuds,
but was ﬁrst of all introduced into that system (wherein it was
called lrz'u/1s, tertia and a'otalz'_tium) by the Emperor Frederick the
Second ; who was contemporary with our King Henrylll. It is
possible therefore, that it might be with us the relic of a Danish
custom : since, according to the

historians

of that

country,

dower was introduced into Denmark by Swein, the father of our
Canute the Great. out of gratitude to the Danish ladies, who sold

"130] all their ‘jewels to ransom him when taken prisoner by the
Vandals. However this be, the reason which our law gives for
adopting it, is a very plain and sensible one ; for the sustenance
of the wife, and the nurture and education of the younger chil
dren.
In treating of this estate, let us, ﬁrst, consider wlw may

be endowed; secondly, of zu/mt she may be endowed; thirdly,
the manner /row she shall be endowed ; and fourthly, how dower
may be barrcd or prevented.
1. \/Vho may be endowed. She must be the actual wife of
the party at the time of his decease. If she be divorced a
v...

r/hzculo malrz'mo/iii, she shall not be endowed; for ubi 1m//um
matrimom'um, ibi 7”!//ll dos.
But a divorce a mensd ct t/mm

only, doth not destroy the dower ; no, not even for adultery itself
by the common law.7 Yet now by the statute Westm. 2, if a woman
" It will be remembered that, at the time when Blackstone wrote, divorce
(1 1/inculo was granted only for causes existing previous to the marriage, or
in cases of “ nullity ” of the marriage contract, as it is termed, while adultery
was only a cause for divorce a rriensd el I/zoro. But in the United States, at
the present day, total divorce is generally granted for adultery, and in some
of the States for various other causes arising after the marriage; and the
marriage is not then considered as void from the beginning, but as valid until
the decree is rendered. It is, therefore, the generally established rule in this
country, usually declared by statutory provisions, that if the divorce be on
the ground of the wife’s adultery, she shall lose her right of douu, but if

on the ground of her husband’s adultery, she shall retain her dower.
Such is the case in New York. (Wait v. Wait, 4 N. Y. 95.) In some
States, moreover, total divorce for certain other causes, which the stat
utes mention, has the same effect upon the wife's dower-right.
Such
right is barred byadivorce for her misconduct, but not for that of her
husband. But it is the ordinary rule, in these cases, that a divorce must ae
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voluntarily leaves (which the law calls eloping from) her husband,
and lives with an adulterer, she shall lose her dower, unless her

husband be voluntarily reconciled to her.

It was formerly held,

that the wife of an idiot might be endowed, though the husband

of an idiot could not be tenant by the curtesy; but as it seems
to be at present agreed, upon principles of sound sense and
reason, that an idiot cannot marry, being incapable of consenting
to any contract, this doctrine cannot now take place. By the
ancient law, the wife of a person attainted of treason or felony
could not be endowed; to the intent, says Staunforde, that if

the love of a man’s own life cannot restrain him from such
atrocious acts, the love of his wife and children may; though
Britton gives it another turn : viz., that it is presumed the wife
was privy to her husband's crime. However, the statute I Edw.
VI. ch. 12., abated the rigor of the common law in this particular

and allowed * the wife her dower. But a subsequent statute [*131
revived this severity against the widows of traitors, who are
now barred of their dower (except in the case of certain modern
treasons relating to the coin), but not the widows of felons. An
alien also cannot be endowed, unless she be queen consort ; for
no alien is capable of holding lands.8
The wife must be above
tually be decreed, and that the mere commission of adultery by the wife will
not be suﬂicient to deprive her of dower. (Pitts v. 1’/"Its, 52 N. Y. 593;
Reynolds v. Reynolds, 24 Wend. 193.) It is, however, true that in a few
States, the statute Westm. 2, is regarded as still in force, so that elopement

with an adulterer bars dower, but the generally prevailing doctrine is other
wise.

In some States, it is provided that a party whose own adultery has

caused a divorce shall not marry again during the life of the other party.
If, therefore, a man is under such a prohibition, and again marries within
the State, during his ﬁrst wife’s life, the second marriage is void, and the
second wife has no dower. (Cropsey v. Ogden, II N. Y. 228.) So a decree

of nullily of the marriage would still destroy the right of dower. But
divorce 1: I/mnsli at tlzoro does not dissolve the marriage, and the wife still
has dower. (Day v. West, 2 Edward Ch. 592.)
Similar statutes have been passed in various States in regard to the hus

band’s right of curtesy, this being barred by total divorce for his own mis
conduct, but not for that of his wife.
3 But nowit is the rule both in this England and in this country, that if an
alien woman he naturalized or become a citizen by marriage to a citizen, she

will be entitled to dower. The disability in this respect of alien women,
h"-10 are wives of aliens, has also been removed in a number of the States by
statute
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nine years old at her husband’s death, otherwis: she shall not be
endowed : though in Bracton'stime the age was indeﬁnite, and
dower was then only due “si u.rarﬂ;ssz't dotcm Iﬁromereri, ct 2/irum
:ustz'nere."
2. \Ve are next to inquire, of what a wife may be endowed.
And she is now by law entitled to be endowed of all lands and
tenements, of which her husband was seized in fee-simple or fee

tail, at any time during the coverture; and of which any issue
which she might have had, might by possibility have been heir.
Therefore, if a man seized in fee-simple, hath a son by his ﬁrst
wife, and after marries a second wife, she shall be endowed of

his lands ; for her issue might by possibility have been heir, on
the death of the son by the former wife. But if there be a donee
in special tail who holds lands to him and the heirs of his body
begotten on Jane his wife; though Jane may be endowed of
these lands, yet if Jane dies, and he marries a second wife, that
second wife shall never be endowed of the lands entailed ; for no

issue that she could have, could by any possibility inherit them.
A seizin in law of the husband will be as effectual as a seizin in
deed, in order to render the wife dowable ; for it is not in the

wife’s power to bring the husband‘s title to an actual seizin, as
it is in the husband's power to do with regard to the wife'slands :
which is one reason why he shall not be tenant by the curtcsy
but of such lands whereof the wife, or he himself in her right,

was actually seized in deed. The seizin of the husband, for a
''‘132] transitory z'nstaul *only, when the same act which gives
him the estate conveys it also out of him again (as where, by a
ﬁne, land is granted to a man, and he immediately renders it

back by the same ﬁne), such a seizin will not entitle the wife to
dower : for the land was merely in trzmsilu, and never rested in
the husband, the grant and render being one continued act.’
°The right of dower does not so much depend upon the instantaneous
character of the seizin, as upon the point whether the husband’s seizin is
benqﬂdal or not. VVhere he is a mere conduit, as it were, or intermediary,
to transfer, the beneﬁcial interest to another, his wife has no dower. But if
he acquires a benqﬁcial seizin himself, though but for an instant, the right

of dower at once attaches. A good illustration of an instantaneous seizin not
beneﬁcial, is where the husband purchases a piece of land, and receives the
deed, but gives back a mortgage upon the premises for the purchase-money.
This is regarded as constituting but a single transaction, and the wife’s

dower-right is subject to the mortgage.
Kiltle v. Van Dyrly I Sandf. Ch. 76.)

(Brackelt v. Baum, 50 N. Y. 8;
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But, if the land abides in him for the interval of but a ri 1gle mo
ment, it seems that the wife shall be endowed thereof. (a) And, in

short, a widow may be endowed of all her husband's lands, tene
ments, and hereditaments, corporeal or incorporeal, under the re

strictions before mentioned ; unless there be some special rt ason to
the contrary.10 Thus a woman shall not be endowed of a castle built
for defence of the realm : nor ofa common without stint; for, as '

the heir would then have one portion of this common, and the
widow another, and both without stint, the common would be

doubly stocked. Copyhold estates are also not liable to dower,
being only estates at the lords will ; unless by the specialcustom
of the manor, in which case it is usually called the widow’s free
bench.

But, where dower is allowable, it matters not though

(a) This doctrine was extended very far by a jury in Wales, where the
father and son were both hanged in one cart, but the son was supposed to
have survived the father, by appearing to struggle longest: whereby he be

came seized of an estate in fee by survivorship, in consequence of which
seizin his widow had a verdict for her dower.

(Cro. Eliz. 503.)

1° The rules in regard to dower in remainders and reversions, in estates
upon condition, and upon conditional limitation, are the same as in
the law of curtesy. (See ante, note 4, and Duranda v. Duramtn, 23 N. Y.
33! ; House v. Yarkson, 50 N. Y. I61; Hatﬁeld v. Snedm, 54 N. Y. 280.)
But if the estate depend upon a collateral limitation, as if conveyed to a man
and his heirs so long as a tree shall stand, its determination will defeat the

right of dower. (Kent's Comm. IV, 49.)
it was formerly the rule in England, that a widow was not entitled to
dower in the equitable estates of her husband, although a different rule pre
vailed in regard to the husband’s right of curtesy. But now it is provided
by statute that dower shall be had in such estates of inheritance. (3 & 4 Will.
IV. ch. I05.) In the United States it is the general rule that dower shall be
given in equitable, as well as in legal estates. Thus, the wife of a person
for whom property was held in trust, would have dower therein. But the
wife of a trustee has no dower in the trust property, which he holds for the
beneﬁt of another. (C0a;$zr v. IIV/12'/my/, 3 Hill, 95.)
When the husband’s estate has been mortgaged, the wife will take dower
without regard to the mortgage, when the mortgage was gwen after mar
riage, without her relinquishment of dower being evidenced byher becoming

a party to the instrument.

But her right of dower will be subject to the

mortgage: (l)when the mortgage was given before marriage; (2) when it
was given after marriage for the purchase-money of the premises ; (3) when
it was given after marriage, and she united in the conveyance. If, in these

three last cases. the land was sold for the payment of the mortgage, she
would only have dower in the surplus money, if any, which remained.
(Cotes v. Calm, 15 Johns. 319; Tr‘/us v. /Veilron, 5 Johns. Ch. 45.: ; Swaine v.
Perrine, 5 Johns. Ch. 4. 2.) But these various rules are subject to modiﬁca

non by statute, and may be somewhat varied in different States.
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the husband alien the lands during the coverture; tor he aliens
them liable to dower.
3. Next, as to the manner in which awoman is to be en
dowed. There are now subsisting four species of dower ; the ﬁfth,

mentioned by Littleton, de la flux belle, having been abolished
together with the military tenures, of which it was a conse

quence.
described.

I. Dower by the common law; or that which is before
2. Dower by particular custom; as that the wife

should have half the husband's lands, or in some places the
whole, and in some only a quarter. 3. Dower ad ortium 66(16
*'133] size: which is where tenant in ‘fee-simple of full age,
openly at the church door, where all marriages were formerly
celebrated, after afﬁance made and (Sir Edward Coke in his

translation of Littleton, adds) troth plighted between them, doth
endow the wife with the whole, or such quantity as he shall
please, of his lands; at the same time specifying and ascertaining
the same; on which the wife, after her husband's death, may

enter without farther ceremony. 4. Dower ex amensu patris;
which is only a species of dower ad ostimn ecclesie, made when
the husband’s father is alive, and the son by his consent, ex

pressly given, endows his wife with parcel of his father's lands.
In either of these cases, they must (to prevent frauds) be made
in fade ecclesia’ at art ortium ecc/r.rz'¢e,- no/z e/zim 11alentfacta in
into maria/1', me in camcrd, ant alibi ubi clandestina fucre con

jugz'a.H
/ It is curious to observe the several revolutions which the
doctrine of dower has undergone, since its introduction into

England.

It seems ﬁrst to have been of the nature of the dower

in gavelkind, before-mentioned ; viz. a moiety of the husband's

lands, but forfeitable by incontinency or a second marriage. By
the famous charter of Henry I., this condition of widowhood
and chastity was only required in case the husband left any
issue ; and afterwards we hear no more of it. Under Henry the
Second, according to Glanvil, the dower ad artium aclzszke was

the most usual species of dower; and here, as well as in Nor
mandy, it was binding upon the wife, if by her consented to, at
the time of marriage. Neither, in those days of feudal rigor,
11 Dower ad ortium (.’£t‘/€J‘i(P, and er arrensu p/1/ri: have been abol
ished in England by statute. The only variety of dower of any importance
in this country is “dower by the commcn law,” as modiﬁed by statute.
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was the husband allowed to endow her ad ostizmz ecclsszk with
more than the third part of the lands whereof he then was seized,
though he might endow her with less; lest by such liberal
endowments the lord‘ should be defrauded of his wardships and
other feudal proﬁts. But if no speciﬁc dotation was made at
the ’*church porch, then she was endowed by Me common [*134
law of the third part (which was calléd her do: mtiorzabz'lz's) of

such lands and tenements as the husband was seized of at the
time of the espousals, and no other ; unless he specially engaged
before the priest to endow her of his future acquisitions: and,
if the husband had no lands, an endowment in goods, chattels,

or money, at the time of espousals, was a bar of any -lower in
lands which he afterwards acquired. In King ]ohn’s magmz
c/mrta, and the ﬁrst chapter of Henry III., no mention is made

of any alteration of the common law, in respect of the lands lsut>- _

l
ye‘

ject to dower: but in those of 1217 and 1224, it is particularly my
provided, that a widow shall be entitled for her dower to the
third part of all such lands as the husband had held in his life
time: yet in case of a speciﬁc endowment of less ad oxtim/z
ccclesie, the widow had still no power to waive it after her hus
band's death. And this continued to be law during the reigns
of Henry III. and Edward I. In Henry IV.'s time it was denied
to be law, that a woman can be endowed of her husband's goods
and chattels; and, under Edward IV., Littleton lays it down

‘expressly, that a woman may be endowed ad ostium [*135
rrc/e.rz'a2 with more than a third part ; and shall have her election,
after her husband's death, to accept such dower or refuse it, and

betake herself to her dower at common law. Vi/hich state of
uncertainty was probably the reason, that these speciﬁc dowers,
ad ostium ecclsszke and ex asselzszl ﬁn!/'z's, have since fallen into
total disuse.
"

‘ 1

Iproceed, therefore, to consider the method of endowment \'~' '

or assigning dower, by the common law, which is now the only
usual species. By the old law, grounded on the feudal exac
tions, a woman could not be endowed without a ﬁne paid to the
lord: neither could she marry again without his license ; lest she

should contract herself, and so convey part of the feud to the
lords enemy. This license the lords took care to be well paid
for; and, as it seems, would sometimes force the dowager to a

second marriage, in order to gain the ﬁne.

But, to remedy these
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oppressions, it was provided, ﬁrst by the charter of Henry I.
and afterwards by magvza r/zarta, that the widow shall pay
nothing for her marriage, nor shall be distrained to marry afresh,
if she chooses to live without a husband ; but shall not however
marry against the consent of the lord ; and farther, that nothing

shall be taken for assignment of the widow's dower, but that
she shall remain in her’ husband's capital mansion-house for
forty days after his death, during which time her dower shall be
assigned.

These forty days are called the widow's quarantine,

a term made use of in law to signify the number of forty days,
whether applied to this occasion, or any other.12 The particular
lands, to be held in dower, must be assigned by the heir of the
husband, or his guardian; not only for the sake of notoriety, but

also to entitle the lord of the fee to demand his services of the
heir, in respect of the lands so holden. For the heir by this
"136] entry becomes tenant i"thereof to the lord, and the widow
is immediate tenant to the heir, by a kind of subinfeudation, or

under-tenancy completed by this investiture or assignment;
which tenure may still be created, nothwithstanding the statute
of quia rm/>t0rc.r, because the heir parts not with the fee-simple,
but only with an estate for life. If the heir or his guardian do
not assign her dower within the term of quarantine, or do assign
it unfairly, she has her remedy at law, and the sheriff is appoint
ed to assign it. Or if the heir (being under age) or his guardian
assign more than she ought to have, it may be afterwards rem
edied by writ of admcasuremcnt of dower. If the thing of
which she is endowed be divisible, her dower must be set out by
metes and bounds ; but if it be indivisible, she must be endowed

specially ; as of the third presentation to a church, the third toll
dish of a mill, the third part of the ‘proﬁts of an ofﬁce, the third
sheaf of tithe, and the like."
“The widow's right of quarantine is well established in this country,
though the period of its duration has been, in some States, changed by statute.

18 The proper methods for securing the assignment of dower are usually
prescribed by the statutes of the several States. If the assignment is not
made voluntarily by the tenant of the freehold, the usual practice is for the
widow to bring a suit in equity to determine her right, or an action of eject
ment at law; while in some States, she may apply to the probate or surrogate
court for an admeasurement of the dower. The suit in equity is generally
the most convenient and eﬂicacious process, when there is any controversy

in regard to the right of dower, since the rights of all the parties conce 'ned
can be determined in a single proceeding.
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Upon preconcerted marriages, and in estates of considerable
consequence, tenancy in dower happens very seldom: for the
claim of the wife to her dower at the common law diffusing it
self so extensively, it became a great clog to alienation, and was
otherwise inconvenient to families. Wherefore, since the altera
tion of the ancient law respecting dower ad ostinm eccleszk,

which hath occasioned the entire disuse of that species of dow
er, jointures have been introduced in their stead, as a bar to the

claim at common law. Which leads me to inquire, lastly.
&
4. How dower may be barred or prevented. A widow may /
be barred of her dower not only by elopement, divorce, being an
alien, the treason of her husband,“ and other disabilities before

mentioned, but also by detaining the title deeds or evidences of
the estate from the heir, until she restores them: and, by the
statute of Gloucester, if a dowager aliens the land assigned her
for dower, she forfeits it zﬁro *_fact0, and the heir may re- [*],37
cover it by action.

A woman also may be barred of her dower,

by levying a ﬁne, or suffering a recovery of the lands,“" during
her coverture.lo But the most usual method of barring dowers is
by jointures, as regulated by the statute 27 Hen. VIII. ch. 10.
1‘ Forfeiture of dower, on account of the husband’s treason, has never
existed in the United States. So the rule in regard to the detention of
title-deeds never prevailed here.

1‘ The most common method of barring dower in the United States, is for
the wife to unite in a conveyance of the property with the husband, appropri
ate words being used in the instrument to indicate her release or relinquish
ment of her right. tr is usually required, in such cases, that the wife shall be
examined separately and apart from her husband, and make acknowledg

ment that she execuw; the instrument with'out any fear or compulsion from
him. A certiﬁcate to this effect should be endorsed upon the deed by the
oﬁicer before whom me acknowledgment is made. The practice, in this
respect, is generally governed by statute. (See El/nendo/f v. Lackwood, 4
Lansing, 393 ; 57 N. Y. 322.) But the wife is not bound by uniting in the con
veyance, if she were a minor at the time. (Priest v. Cu//z//tings, I6 \Vend.
617.)
“‘ By statute 3 & 4 Will. lV., ch. 105 (passed in 1834), known as the Dower
Act, the right of dower is now in England, placed entirely within the control
of husbands, and may be barred by them at their pleasure. For, since that
year, no widow can be endowed of any land which shall have been disposed
of by her husband in his life-time, or by his will. So her dower may be

barred by a declaration in a conveyance to the husband, that she shall not be
entitled to dower‘, or a similar declaration in his will, or a devise to her of

any land out of whicl. she might have been endowed.

The consequence has
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A jointure, which, strictly speaking, signiﬁes a joint estate,
limited to both husband and wife, but in common acceptation
extends also to a sole estate, limited to the wife only, is thus
deﬁned by Sir Edward Coke; “:1 competent livelihood of free—
hold for the wife, of lands and tenements; to take effect, in
proﬁt or possession, presently after the death of the husband,

for the life of the wife at least." This description is framed from
the purview of the statute 27 Henry VIII. ch. 10, bcfore-men
tioned ; commonly called the statute of uses, of which we shall

speak fully hereafter. At presentl have only to observe, that
before the making of that statute, the greatest part of the land
of England was conveyed to uses; the property or possession
of the soil being vested in one man, and the use, or proﬁts there

of, in another ; whose directions, with regard to the disposition
thereof, the former was in conscience obliged to follow, and

might be compelled by a court of equity to observe. Now,
though a husband had the use of lands in absolute fee-simple,
yet the wife was not entitled to any dower therein ; he not be
ing s:z'::ed thereof: wherefore it became usual, on marriage, to

settle by express deed some special estate to the use of the hus
band and his wife, for their lives, in joint-tenancy, or jointure ;

which settlement would be a provision for the wife in case she
survived her husband. At length the statute of uses ordained,
that such as had the use of lands should, to all intents and pur
poses, be reputed and taken to be absolutely seized and pos
sessed of the soil itself. In consequence of which legal seizin,
all wives would have become dowable of such lands as were
held to the use of their husbands, and also entitled at the same

time to any special lands that might be settled in jointure: had
iH38] not the same statuterprovided, that *upon making such an
estate in jointure to the wife before marriage, she shall be for
ever preeluded from the dower. But then these four requisites
must be punctually observed: I. The jointure must take effect
immediately on the death of the husband. 2. It must be for her
own life at least, and not par auter vie, or for any term of years,
been to quite eﬁectuallydo away with the right of dower in England, exccptin
infrequent instances, where the husband does not desire to bar her right.
But in this country, wherever dower has been retained, no such extensive

oower has been given to husbands, and the law of dower rqnains more upon
ts common-law basis in this respect.
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or other smaller estate. 3. It must be made to herself, and no
other in trust for her. 4. It must be made, and so in the deed

particularly expressed to be in satisfaction of her whole dower,
and not of any particular part of it. If the jointure be made to
her after marriage, she has her election after her husband’s
death, as in dower ad 0.ttz'um ear/csicz, and may either accept it,
or refuse it and betake herself to her dower at common law ; for

she was not capable of consenting to it during coverture. And
if, by any fraud or accident, a jointure made before marriage
proves to be on a bad title, and the jointress is evicted, or turned

out of possession, she shall then (by the provisions of the same
statute) have her dower fro [auto at the common law.
There are some advantages attending tenants in dower that
do not extend to jointresses; and so wire wrsa, jointresses are
in some respects more privileged than tenants in dower. Tenant

in dower by the old common law is subject to no tolls or taxes;
and hers is almost the only estate on which, when derived from
the king's debtor, the king cannot distrain for his debt; if con~
tracted during the coverture;

But, on the other *hand, a [‘*139

widow may enter at once, without any formal process, on her
jointure land ; as she also might have done on dower ad ostizuu
cccleszhr, which a jointure in many points resembles; and the
resemblance was still greater, while that species of dower con
tinued in its primitive state: whereas no small trouble, and a.
very tedious method of proceeding, is necessary to compel a
legal assignment of dower. And, what is more, though dower be
forfeited by the treason of the husband, yet lands settled in

jointure remain unimpeached to the widow. W'herefore Sir
Edward Coke very justly gives it the preference, as being more
sure and safe to the widow, than even dower ad ostium ecclrsie,

the most eligible species of any.17
" The principles stated in the text, in regard to jointure are those estab
lished and enforced in courts of law.

But in courts of equity, different rules.

are applied upon this subject, and a distinction is therefore taken betweo
legal jointure and equilablu j0z'/zturc. In equity, it is not necessary that tt _

provision for the wife should be a freehold estate in lands.

An estate for

years, or a provision in money or personal property, will be sufficient. The
provision may, moreover, be given to a person in trust for the wife,instearl of

being settled upon the wife herself.

So an actual settlement need not be

made upon the wife; but an agreement to confer upon her a provision will be

sufficient, and its stipulations will be duly enforced.

lt is also an important
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CHAPTER IX.

[BL. comr. — BOOK II. cu. lX.]
Of E:/ales [err I/mu Free/101:1.
OF estates that are less than freehold, there are three sorts:

I. Estates for years: 2. Estates at will: 3. Estates by sufferance.
I. An estate for years is a contract for the possession (f
lands or tenements, for some determinate period ; and it takes

place where a man letteth them to another for the term of a cer
tain number of years, agreed u_pon between the lessor and the
lessee,(a) and the lessee enters thereon. If the lease be but for
rule in equity that the wife must give her consent to the provision made for
her beneﬁt, or her dower will not be barred. If she is an infant, the consent
of her parent or guardian should be obtained. If the wife assent to a pro
vision before marriage, her dower will be barred; but if after marriage, she
may elect between dower and the provision.
In this country, the English law of jointures has been considerably changed

by statute in a number of the States. In some States, the distinction between
legal and equitable jointure is no longer maintained, and the subject is
governed entirely by statute. The tendency of legislation has been to adopt
the principles established in equity, as the law upon this subject, and to
allow valuable provisions of any kind to be given, while at the same time the
consent of the wife is required to be obtained.

Another important mode of barring dower is by giving the wife a testa
mentary provision in the husband’s will, which is declared to be in lien or
bar of dower, or which cannot, consistently with the proper execution of the
provisions in the will, be received together with dower. If there be such a posi

tive declaration of the husband’s intent to bar dower, or itbe manifestly incon
sistent for her to take both dower and the provision, she will have a right to
-elect which she will take, but cannot receive both.

Statutes usually pre

scribe a time within which such election shall be signiﬁed. But, in other
cases, she will receive both dower and the provision given by the will. Any
.kind of property may be given in a will in lieu of dower. (See Lewi: v.
.$‘mz'!I!,9 N. Y. 502; Sm/age v. I\‘urn/ram, [7 N. Y. 561 ; Tobias v. A'elr/mm,
32 id. 319; Leonard v. Steele, 4 Barb. 20.)

(a) We may here remark, once for all, that the terminations of “—or ”
and “—-ee " obtain, in law, the one an active, the other a passive, signiﬁca

tion ; the former usually denoting the doer of any act, the latter him to whom
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half a year or a quarter, or any less time, this lessee is respected
as a tenant for years, and is styled so in some legal proceedings;
a year being the shortest term which the law in this case takes
notice of. And this may, not improperly, lead us into a Short
digression, concerning the division and calculation of time by
the English law.
The space of a ycaris a determinate and well-known period, con
sisting commonly of 365 days; for, though in *bissextile [*141
or leap-years, it consists properly of 366, yet by the statute 2l
Hen. III. the increasing day in the leap-year, together with the
preceding day, shall be accounted for one day only. That of a
man!/z is more ambiguous: there being. in common use, two
way's of

calculating months;

either as lunar, consisting of

twenty-eight days, the supposed revolution of the moon, thirteen
of which make a year: or, as calendar months

of unequal

lengths, according to the Julian division in our common alman
acs, commencing at the calends of each month, whereof in a year
they are only twelve. A month in law is a lunar month or twenty
eight days, unless otherwise expressed ; not only because it is al

ways one uniform period, but because it falls naturally into a quar
terly division by weeks. Therefore a lease for “twelve months ” is
only for forty-eight weeks ; but if it be for “ a twelvemonth ” in
the singular number, it is good for the whole year. For herein
the law recedes from its usual calculation, because the ambiguity
between the two methods of computation ceases; it being gen
erally understood that by the space of time called thus, in the
singular number, a twelvemonth, is meant the whole year, con

sisting of one solar revolution.1 In the space of a day all the
twenty-four hours are usually reckoned, the law generally reject
ing all fractions of a day, in order to avoid disputes.

Therefore, if

I am bound to pay money on any certain day, I discharge the obli
gation if I pay it before twelve o'clock at night ; after which the
following day commences. But to return to estates for years.
it is done. The feoffor is he that maketh a feoffment; the feoffee is he to
whom it is made: the donor is one that giveth lands in tail; the donee is he
who receiveth it: he that granteth alease is denominated the lessor; and

he to whom it is granted the lessee.

:Litt. § 57.)

1 The term “ month ” is generally held, in the United States, to denote a
calendar, and not a lunar month, unless otherwise expressed.

This rule ap

plies to all written instruments, and is usually prescribed by statute.

177-)
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These estates were originally granted to mere farmers or
husbandmen, who every year rendered some equivalent in
money, provisions, or other rent, to the lessors or landlords:

but, in order to encourage them to manure and cultivate the
ground, they had a permanent interest granted them, not deter

minable at the will of the lord. And yet their possession was
esteemed of so little consequence, that they were rather con
sidered as the bailiffs or servants of the lord, who were to
‘142] ‘receive and account for the proﬁts at a settled price,
than as having any property of their own. And therefore they
were not allowed to have a freehold estate: but their interest
(such as it was) vested after their deaths in their executors, who
were to make up the accounts of their testator with the lord,
and his other creditors, and were entitled to the stock upon the
farm.

The lessee’s estate might also, by the ancient law, be at

any time defeated by a common recovery suffered by the tenant
of the freehold ; which annihilated all leases for years then subsist
ing, unless afterwards renewed by the recovcror, whose title was

supposed superior to his by whom those leases were granted.
While-estates for years were thus precarious, it is no wonder
that they were usually very short, like our modern leases upon
rack-rent; and indeed we are told that by the ancient law no
leases‘ for more than forty years were allowable, because any
longer possession (especially when given without any livery de
claring the nature and duration of his estate) might tend to
defeat the inheritance.

Yet this law, if ever it existed, was soon

antiquated ; for we may observe in Madox's collection of ancient
instruments, some leases for years of a pretty early date, which
considerably exceed that period: and long terms, for three hun
dred years or a thousand, were certainly in use in the time of
Edward III., and probably of Edward I. But certainly when by
the statute 2t Hen. VIII. ch. 15. the termor (that is, he who is
entitled to the term of years) was protected against these ﬁctitious
recoveries, and his interest rendered secure and permanent, long
terms began to be more frequent than before ; and were afterwards
extensively introduced, being found extremely convenient for
family settlements and mortgages: continuing subject, however,
"143] to the same rules of succession, *and with the same in
feriority to freeholds, as when they were little better than ten
ancies at the will of the landlord.
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Every estate which must expire at a period certain and pre

fixed, by whatever words created, is an estate for years.’ And
therefore this~estate is frequently called a term, termz'nu.r, be
cause its duration or continuance is bounded, limited, and deter

mined : for every such estate must have a certain beginning and
certain end. But id cerium est, quad certum rrddi fates! : there
fore if a man make a lease to another, for so many years as J. S.
shall name, it is a good lease for years; for though it is at pres
ent uncertain, yet when _I. S. hath named the years, it is then
reduced to a certainty. If no day of commencement is_ named
in the creation of this estate, it begins from the making, or

delivery, of the lease. A lease for so many years as I. S. shall
live, is void from the beginning; for it is neither certain, nor can
ever be reduced to a certaintyfduring the continuance of the
lease. And the same doctrine holds, if a parson make a lease of
his glebe for so many years as he shall continue parson of Dale;
for this is still more uncertain. But a lease for twenty or more
years, if J. S. shall so long live, or if he should so long continue
parson, is good : for there is a certain period ﬁxed, beyond which
it cannot last; though it may determine sooner, on tho death of

J. S. or his ceasing to be parson there.
\Ve have before remarked, and endeavored to

assign the

reason of the inferiority in which the law places an estate for
years, when compared with an estate for life, or an inheritance:
observing that an estate for life, even if it be /)6)’ au/rr ‘via, is a
freehold ; but that an estate for a thousand years is only a chattel,

and reckoned part of the personal estate. Hence it follows, that a
lease for years may be made to commence i/zfuturo, though a lease
for life cannot. As, if I grant lands to Titius to hold from Mich
aelmas next for *twenty years, this is good ; but to hold from ["144
Michaelmas next for the term of his natural life, is void. For no

estate of freehold can commence z‘nfutz/1'0,‘ because it cannot be
created at common law without livery of seizin, or corporal posses
2 It is the general rule that leases for a term exceeding three years, must
be made in writing. Originally by the English statute regulating this matter
(known as the Statute of Frauds,) a lease for three years, or less, might be
made orally, and in some of the United States, the same rule still prevails.
But in others, this period has been reduced. Thus, in New York, leases for
one year may be made orally, but not for any longer time. Provisions upon
this point will he found in the statutes of the several States.
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sion of the land: and corporal possession cannot be given of an
estate now, which is not to commence now, but hereafter.

And

because no livery of seizin is necessary to a lease for years, such
lessee is not said to be seizea', or to have true legal seizin of the
lands. Nor indeed does the bare lease vest any estate in the
lessee; but only gives him a right of entry on the tenement
which right is called his interest in the term, or interesse termz'm':

but when he has actually so entered, and thereby accepted the
grant, the estate is then, and not before, vested in him, and he

is possessed, not properly- of the land, but of the term of years ;
the possession or seizin of the [and remaining still in him who
hath the freehold.
Thus the word, term, does not merely
signify the time speciﬁed in the lease, but the estate also and

interest that passes by that lease ; and therefore the term may
expire, during the continuance of the time; as by surrender, for

feiture, and the like. For which reason, if I grant a lease to A
for the term of three years, and after the expiration of the said
term, to B for six years, and A surrenders or forfeits his lease
at the end of one year, B's interest shall immediately take effect :
but if thwemainder had been to B from and after the expiration
of the said t/zreeymrs, or from and after the expiration of the said
time, in this case B's interest will not commence till the time is

fully elapsed, whatever may become of A's term.
Tenant for term of years hath incident to and inseparable
from his estate, unless by special agreement, the same estovers,
which we formerly observed that tenant for life was entitled to ;
that is to say, house-bote, ﬁre-bote, plough-bote, and hay-bote;
terms which have been already explained.
"‘145]

‘With regard to emblements, or the proﬁts of lands

sowed by tenant for years, there is this difference between him
and tenant for life : that where the term of tenant for years de
pends upon a certainty, as if he holds from midsummer for ten
years, and in the last year he sows a crop of corn, and it is not

ripe and cut before midsummer, the end of his term, the
landlord shall have it; for the tenant knew the expiration of his
term, and therefore it was his own folly to sow what he could

never reap the proﬁts of.

But where the lease for years depends

upon an uncertainty; as, upon the death of a lessor, being him

self only tenant for life, or being a husband seized in right of his
wife ; or if the term of years he determinable upon a life or lives;
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' in all these cases the estate for years not being certainly to expire

at a time foreknown but merely by the act of God, the tenant,
or his executors, shall have the emblements in the same manner

that a tenant for life or his executors shall be entitled thereto.

Not so, if it determine by the act of the party himself : as if tenant
for years does any thing that amounts to a forfeiture: in which
case the emblements shall go to the lessor and not to the lessee,
who hath determined his estate by his own default.‘
8There are many legal principles of much importance in the law of land
lord and tenant, to which Blackstone makes no reference. A few of the
most important of these may be brieﬂy noticed :

I. 771: princzlzﬁal duties 0}‘ a tenant for J/ears.—The chief duties of the
tenant are : to pay rent, to refrain from denying the landlord’s title, to make
ordinary repairs, to refrain from committing waste, and to strictly observe
and fulﬁl the conditions and covenants in the lease. In fact, this last clause
might ordinarily be deemed to embrace the tenant’s general duties, since the
express provisions in the lease usually include most of the other obligations
mentioned. But if this were not the case, the duty to pay rent, etc., would
still exist, depending upon the occupancy of the premises under the contract.
(I) If there were no covenant to pay rent, an action “for use and occupation,”

as it is termed, may be brought to recover the reasonable value of the pos
session of the premises for the term. (2) The duty to refrain from denying
the landlord’s title, prohibits the tenant, when sued for rent, or for the pos
session of the premises, from setting up in defence, that the landlord has no
title in the premises. Having accepted possession under the landlord, he is
bound to acknowledge his title. But if the tenant be evicted by one having
a superior title to the property, this obligation will no longer be binding upon
him: and there are other exceptions to the rule, not necessary to be here
noticed. (See Cvlton v. Harper, 5 Wei1d.246; People v. Sliner, 45 Barb.
56.) (3) The duty to make repairs is usually deﬁned by the terms of the lease,
and assumed either by the landlord or the tenant, as they may agree. But
in the absence of any stipulations of this kind, no obligation to repair would
rest upon the landlord, and the tenant would only be bound to make ordinary
repairs. This duty usually extends no farther than to keep the premises
“wind and water tight.” He should. for instance. repair the roof, if it be
comes leaky. (See Suydam v. Yackson,54 N. Y. 450; Witty v.1l{atl/zewr, 52 N. Y.
5l2; lVard v. Kelsey, 38 N. Y. 80.) In making a lease, the landlord is not
regarded as impliedly warranting that the premises are tenantable or habita

ble, and the tenant must examine carefully for himself in regard to their con
dition. If he enters, he will be bound by the lease, though the premises are
unsuitable to occupy, unless the landlord were guilty of fraud. (Westlake
v. De Graw, 25 \Vend. 669; lVa!{am v. Lent, 1 Daly, 481.) (4) The ten

ant must refrain from committing waste upon the premises.

The meaning of

the term “waste” has been already explained under the topic of estates for

life.

This subject is not infrequently regulated by stipulations in the lease
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II. The second species of estates not freehold, are estates at

will.

An estate at will is where lands and tenements are let by

one man to another, to have and to hold at the will of the lessor ;
(5) The conditions and covenants in the lease, are the provisions embodying
the agreements of the parties, and may be of any nature the parties see
ﬁt to agree upon, if they are not in conﬂict with general principles of law.

A condition is in the nature of a proviso, and gives the landlord a right to
enter and recover possession of the premises, if its terms are not complied
with. A covenant is in the nature of a contract, and for a breach thereof, an
action for damages may be maintained. Frequently the same provision is
so drawn as to constitute both a condition and a covenant, so that the land
lord may have a choice of remedies. Moreover, in the ease of a covenant, a suit
in equity may sometimes be brought to secure the speciﬁc performance of its
stipulations. The landlord may be bound by covenants as well as the tenant, and
for a violation ol'them,the tenant may sue him. (See 44 8: 45 Vict. c. 4t,ss. 10-15.)

11. A.r.rz"gnr/rm! and Sub-Ienamjy.—\Vhen a lease is made, there is said
to arise a two-fold privity between landlord and tenant—a privity of contract,
and a privity of estate. The former depends upon the agreement into which
the parties enter, the latter upon their interests in the property leased. if
the tenant transfers his entire interest in the whole or a part of the property

to a third person, this is called an “assignment.”

Thus, if the tenant holds

three houses under a lease for ten years, he may transfer one, two or three
of them to other persons for the whole period, and this will be an assign
ment. The assignee, in such a case, becomes liable to the original landlord,
since, by the transfer, the privity of estate now subsists between these two.
But the ﬁrst tenant is still liable to the landlord upon privity of contract,
though the privity of estate, so far as he is concerned. is ended. The land—

lord, however, can have but one satisfaction, though he may seek it from
either party; and if the original tenant is forced to pay, he has a remedy over
against the assignee.
But if the ﬁrst tenant transfers only a part of his interest to another,
retaining a reversionary interest in himself, as if, having a house under lease
for ten years, he lets it to another for nine years, or for nine years and 364
days, this is not an assignment, but a sub-tenancy. The landlord, in such a.
case, is deemed to have neither privity of contract nor of estate with the
sub-tenant, and cannot recover rent from him. The sub-tenant is liable only
to the original lessee, who still remains liable to the landlord. (See Damain
ville v. /llann, 32 N. Y. 197; Bagley v. Frzermzn, 1 Hilton, 196; Durand v.
Curlis, 57 N. Y. 7; Damlr v. Marrir, 36 N. Y. 569; Peoplz v. Roéerlson, 39
Barb. 9.) The landlord may also assign his reversionary interest in the
whole or a part of the premises, to third persons, who will then be entitled
to recover their respective portions of the rent from the lessee. (See Illofatl v.
Smith, 4 N. Y. 126; Allen v. Culver, 3 Denio, 284; 448! 45 Vict. c. 4!, s. 10.)

III. E1/z'clz'an.—The tenant may be deprived of his possession of the
premises, either by a stranger having a superior title to the property, or by

the landlord. This is called an eviction. if the eviction by a stranger be from
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and the tenant by force of this lease obtains possession.‘ Such
tenant hath no certain indefeasible estate, nothing that can be
assigned by him to any other; because the lessor may determine
his will, and put him out whenever he pleases. But every estate
at will, is at the will of both parties, landlord and tenant; so that

either of them may determine his will, and quit his connection
with the other at his own pleasure. Yet this must be understood
a part of the premises, the tenant will be bound to pay rent according to the
proportionate value of that part which remains; but if from the whole, he is
altogether relieved from the duty of paying rent to the landlord. (Home
Life lmuranre Co. v. S/zzr/nan, 46 N. Y. 370.) This is only true, however, of
subsequently accruing rent, and not of that which has already accrued.
(Gila: v. Cornrlock, 4 N. Y. 270.) But if the tenant is evicted by the landlord,
from either the whole or a part of the premises, he is discharged from all
the obligations of the lease for the time being. No rent is, therefore, recover
able for any portion of the premises of which he may still be in possession.
Eviction by the landlord may be either actual or constructive. It is actual
when there is a direct expulsion from the premises, or a deprivation of their
possession ; constructive, when the landlord does some act so seriouslyinter
fering with the enjoyment and occupancy of the premises that the tenant is

justiﬁed in abandoning ,possession, and does abandon it in fact; as if, for
example, the landlord lets one part of a house, and then converts the other
into a house of prostitution. (D)/all v. Pendlelon, 8 Cow. 727; Gil/zaolcy v.
Warlzzhglon, 4 N. Y. 217.) But it is only in certain extreme cases, that the
tenant will be justitied in leaving the premises; and if the cause is in fact in
suﬁicient to warrant such an act, though he judged otherwise, he will still be
responsible under the lease. (Pal/nrr v. lVel/nore, 2 Sand. 316; 70/m.r0n v.
Ojﬁpen/wim, 55 N. Y. 280.)‘ And the tenant must in fact leave the premises.
But a mere trespass upon the property by the landlord, will not be deemed
an eviction.
At common law, if a tenant hired a house and lot, and the house was
burned down, he was still bound to pay rent. But this onerous rule has
been frequently changed, in modern times, by statute. But even at common
law, if a tenant merely hires a room in a house which is destroyed by ﬁre,
his liability to pay rent ceases. (See Hallett v. Wylie, 3 Johns. 44; Grave:
v. Benlan, 26 N. Y. 498.)
(There are various excellent treatises on the law of landlord and tenant, to
which the student is referred; such as Taylor on Landlord and Tenant;
\Vashburn on Real Property; Smith on Landlord and Tenant.)
4 \Vhen one enters upon land by permission of the owner for an indeﬁn
ite period, even without the reservation of any rent, he is, by implication of
law, a tenant at will. If he be placed upon the land as a mere occupier,
without any term prescribed or rent reserved, he is strictly a tenant at wilL
Thus, where a householder permited another to occupy rent free, the occu
pant was held to be such a tenant. (Larnzd v. fludsan, 60 N. Y. 102, and
cases cited.
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"147] with some restriction. ‘For if the tenant at will sows his
land, and the landlord before the corn is ripe, or before it is
reaped, puts him out, yet the tenant shall have the emblements,
and free ingress, egress, and regress, to cut and carry away the

proﬁts. And this for the same reason upon which all the cases
of emblements turn; w':., the point of uncertainty: since the
tenant could not possibly know when his landlord would deter
mine his will, and therefore could _make no provision against- it ;
and having sown the land, which is for the good of the public,
upon a reasonable presumption, the law will not suffer him to be
a loser by it. But it is otherwise, and upon reason equally good,
where the tenant himself determines‘ the will ; for in this case
the landlord shall have the proﬁts of the land.
What act does, or does not, amount to a determination of the

will on either side, has formerly been matter of great debate in
our courts. But it is now, I think, settled, that (besides the ex
press determination of the lessor's will, by declaring that the

lessee shall hold no longer ; which must either bemade upon the
land, or notice must be given to the lessee), the exertion of any

act of ownership by the lessor, as entering’ upon the premises
and cutting timber, taking a distress for rent, and impounding it
thereon, or making a feoffment, or lease for years of the land, to

commence immediately; any act of desertion by the lessee, as
assigning his estate to another, or committing waste, which is an
act inconsistent with such a tenure, or, which is ins./ar omnium,

the death or outlawry of either lessor or lessee ; puts an end to
or determines the estate at will.
The law is, however, careful, that no sudden determination of

the will by one party shall tend to the manifest and unforeseen
.148] prejudice of the other. This appears in the case of ‘em
blements before mentioned ; and, by a parity of reason, the
lessee, after the determination of the lessor’s will, shall have reas

onable ingress and egress to fetch away his goods and utensils.
And if rent be payable quarterly or half-yearly, and the lessee
determines the will, the rent shall be paid to the end of the cur
rent quarter or half year. And, upon the same principle, courts
of law have of late years leaned as much as possible against con
struing demises, where no certain term is mentioned, to be ten
ancies at will; but have rather held them to be 'te'I1aIzrz'¢': from
year 10 year so long as both parties please, especially where an
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annual rent is reserved: in which case they will not suffer either
party to determine the tenancy even at the end of the year, with
out reasonable notice to the other, which is generally understood
to be six months.5
At’
i
e
an
I
ii
ii
iii
" III. An estate at szmfcrauce is where one comes into pos
session of land by lawful title, but keeps it afterwards without any

title at all. As if a man takes a lease for a year, and after a year is
expired,continues to hold the premises without any fresh leave from
the owner of the estate.

Or, if a man maketh alease at will and

dies, the estate at will is thereby determined: but if the tdmnt
continueth possession, he is tenant at sufferance. But no man
can be tenant at sufferance against the king, to whom no /ac/zex,
or neglect in not entering and ousting the tenant is ever im
puted by law; but his tenant, so holdingr over, is considered as an

absolute intruder. But, in the case of a subject, this estate may
be destroyed whenever the true owner shall make an actual entry
on the lands and oust the tenant : for, before entry, he cannot

maintain an action of trespass against the tenant by sufferance,
as he might against a stranger: and the reason is, because the
tenant being once in by a lawful title, the law (which presumes
no wrong in any man) will suppose him to continue upon a title
equally lawful; unless the owner of the land by some public and
avowed act, such as entry is, will declare his continuance to be
tortious, or, in common language, wrongful.
inThus stands the law, with regard to tenants by suf- [*151
5 Where premises were leased “ for the term of one year and an indeﬁnite
period thereafter,” at an annual rent which the lessee agreed to pay, and he en
tered and occupied several years, he was held to be a tenant from year to year.
Such an estate continues until determined by proper notice. It does not de
pend upon continuance of possession, for the tenant cannot put an end to
the tenancy, or his liability for rent, by withdrawing from the occupancy of
the premises. (Pugsley v. Aiki/1, II N. Y. 494.) The six months for which

notice is given, must terminate with the end of the tenant’s year.
So, if a tenant for years holds over after the expiration of the lease by
consent of the landlord, he becomes a tenant from year to year, if there be

no special agreement of renewal between the parties, or a new lease entered
into. (See Sc/myler v. Smil/z, 51 N. Y. 309.) The implication in such a
case is, that he holds the premises upon the same terms for another year.
In some States, the doctrine of tenancy from year to year is not received,

but all such estates are deemed tenancies at will; but this is not generally
the case.
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ferance, and landlords are obliged in these cases to make formal
entries upon their lands, and recover possession by the legal pro
cess of ejectment ; and at the utmost, by the common law, the

tenant was bound to account for the proﬁts of the land so by him
detained. But now, by statute 4 Geo. II. ch. 28. in case any
tenant for life or years, or other person claiming under or by col
lusion with such tenant, shall wilfully hold over after the deter
mination of the term, and demand made and notice in writing
given, by him to whom the remainder or reversion of the
premises shall belong, for delivering the possession thereof ; such
person, so holding over or keeping the other out of possession,
shall pay for the time he detains the lands, at the rate of double
their yearly value. And, by statute 11 Geo. II. ch. 19. in case any
tenant, having power to determine his lease, shall give notice of
his intention to quit the premises, and shall not deliver up the
possession at the time contained in such notice, he shall thence
forth pay double the former rent, for such time as he continues in
possession. These statutes have almost put an end to the prac

tice of tenancy by sufferance, unless with the tacit consent of the
owner of the tenement.u

CHAPTER X.

[B!.. comr.—noox 11. cu. x.]
Of Es/alas ujmn Condilion.
BESIDES the several divisions of estates, in point of interest,

which we have consideredin the three preceding chapters, there is
also another species still remaining, which is called amzrstate u/Jon

corza'z'tz'au; being such whose existence depends upon the happen
ing or not happening of some uncertain event, whereby the
estate may be either originally created, or enlarged, or ﬁnally
defeated. And these conditional estates 1 have chosen to re
°Similar statutes have been passed in some of the United States. In
some States, it is further provided by statute that notice must be given to
the tenant at sufferance before he can be dispossessed of the premises.
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serve till last, because they are indeed more properly qualiﬁca
tions of other estates, than a distinct species of themselves; see
ing that any quantity of interest, a fee, a freehold, or a term of

years, may depend upon these provisional restrictions.

Estates

then, upon condition thus understood, are of two sorts: I

Estates upon condition z'm;>lz'¢d; 2. Estates upon condition
e.rprcs.red,- under which last may be included, 3. Estates held
in vadio, gage, or pledge,‘ 4. Estates by statuie mere/mm‘, or

staiule sin/’l¢',' 5. Estates held by rlcgit.
I. Estates upon condition implied in law, are where a grant
of an estate has a condition annexed to it inseparably, from its
essence and constitution, although no condition be expressed in
words. As if a grant be made to a man of an office, generally,
without adding other words; the law tacitly annexes hereto a
secret condition, that the grantee shall duly execute his oﬂi:e,
on breach of which condition ‘it is lawful for the grantor, [*153
or his heirs, to oust him, and grant it to another person.

For an

oﬁice, either public or private, may be forfeited by 1212';-user or
n0n‘m‘er, both of which are breaches of this implied condition.
I. By mis-user, or abuse; as if a judge takes a bribe, or a park
keeper kills deer without authority. 2. By mm-user, or neglect ;
which in public offices, that concern the administration of justice,
or the commonwealth, is of itself a direct and immediate cause
of forfeiture; but non-user of a private office is no cause of for

feiture, unless some special damage is proved to be occasioned
thereby. For in the one case delay must necessarily be occasion
ed in the affairs of the public, which require aconstant attention:
but, private oﬁices not requiring so regular and unremitted a ser
vice, the temporary neglect of them is not necessarily productive
of mischief: upon which account some special loss must be
proved, in order to vacate these. Franchises also, being regal
privileges in the hands of a subject, are held to be granted on
the same coiidition of making a proper use of them ; and there
fore they may be lost and forfeited, like oﬁices, either by abuse
or by neglect.1
1 It is an implied condition, in the grant of a corporate franchise, that the
corporation shall fulﬁl the end or purpose for which it was formed, and that
it shall not exceed the powers with which it was vested, or usurp other func
tions not committed to it either expressly or by necessary implication.
In
case of a violation of such implied condition, a proceeding may be instituted,
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Upon the same principle proceed all the forfeitures which
are given by law of life estates and others ; for any acts done by
the tenant himself, that are incompatible with the estate which

he holds. As if tenants for life or years enfeoff a stranger in
fee-simple: this is, by the common law, a forfeiture of their sev
eral estates; being a breach of the condition which the law
annexes thereto, viz. that they shall not attempt to create a great
er estate than they themselves are entitled to.2 So if any ten
ants for years, for life, or in fee, commit a felony; the king or
other lord of the fee is entitled to have their tenements, because

their estate is determined by the breach of the condition, “that
they shall not commit felony," which the law tacitly annexes to
every feudal donation.
\
"154] i'*II. An estate on condition expressed in the grant
itself is where an estate is granted, either in fee-simjble or other
wise, with an express qualiﬁcation annexed, whereby the estate
granted shall either commence, be enlarged, or be defeated, upon
performance or breach of such qualiﬁcation or condition. These
conditions are therefore either j77’L‘£t’d(Ill, or .m&.requent. Prece
dent are such as must happen or be performed before the estate
can vest or be enlarged : subsequent are such, by the failure or
non-performance of which an estate already vested may be de
feated.a Thus, if an estate for life be limited to A upon his
in behalf of the State, to forfeit the corporate charter, and thus put an end
to the existence of the corporation. (1’uo;>le v. Bank of 1\'z'agara, 6 Cow
I96 ; Coogier v. S/1:11/er, 41 Barb. 15!, 158.)

“This cause of forfeiture no longer exists in the English law.

It is,

moreover, the general rule in the United States, that the conveyance of a
larger estate than the grantor possesses only operates to transfer the estate
which he actually owns, and does not occasion a forfeiture. In a number of
the States, there are statutes to this effect.
3 No precise technical words are required to render a. condition either prece
dent or subsequent; and its nature must, therefore, be determined, with refer
ence to this distinction, by a consideration of the intent of the parties, as evi

denced by their language and acts. In cases of ambiguity, the tendency is to fa
vor that construction which would make a conclinon subsequent rather than
precedent, since the estate thus becomesa vested one, and the vesting is not
referred to the future. If, therefore, the act or condition required does not
necessarily precede the vesting of the estate, but may accompany or follow
it, and if the act maybe done as well after as before the vesting of the estate,
or if, from the nature of the act to be performed and the time required for
its performance, it is evidently the intention of the parties that the estate
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marriage with B, the marriage is a precedent condition, and till
that happens no estate is vested in A. Or, if a man grant to his
lessee for years, that upon payment of a hundred marks within
the term he shall have the fee, this also is a condition precedent,

and the fee-simple passeth not till the hundred marks be paid.
But if a man grants an estate in fee-simple, reserving to himself
and his heirs a certain rent; and that if such rent be not paid at
the times limited, it shall be lawful for him and his heirs to re

enter, and avoid the estate : in this case the grantee and his heirs
have an estate upon condition subsequent, which is defeasible if
the condition be not strictly performed. To this class may also
be referred all base fees, and fee-simples conditional at the com
mon law. Thus an estate to a man and his heirs, tenan/s of 1/10
manor 0f[)a1e, is an estate on condition that he and his heirs
continue tenants of that manor. And so, if a personal annuity
be granted at this day to a man and the heirs of his body, as
this is no tenement within the statute of Westminster the second,

it remains, as at common law, a fee-simple on condition that the
grantee has heirs of his body. Upon the same principle depend
all the determinable estates of freehold, which we mentioned in

the eighth chapter: as dm-ante r/iduitate &'c. ,- these are estates
upon condition that the grantees do not marry, and the like.
*155] And, on the breach of any of these 1"subsequent conditions
by the failure of these contingencies ; by the grantee’s not con

tinuing tenant of the manor of Dale, by not having heirs of his
body, or by not continuing sole ; the estates which were respect
ively vested in each grantee are wholly determinable and void.
A distinction is however made between a ¢'0ndz't2'0Il in deed
and a /1'mz'tatz‘0n, which Littleton denominates also a carzdzlion

in law. For when an estate is so expressly conﬁned and limited
by the words of its creation, that it cannot endure for any longer
time than till the contingency happens upon which the estate is
to fail, this is denominated a lz'mz'tatz'0n : as when land is granted
to a man so long as he is parson of Dale, or w/zile he continues
unmav-ricd, or until out of the rents and proﬁts he shall have
made 5001. and the like. In such case the estate determines as
soon as the contingency happens (when he ceases to be parson,
shall vest, and the grantee perform the act after taking possession, then the
condition is subsequent. (Under/rill v. Sarafoga and Was/11'//_glo1:1i'.R. C0.,
20 Barb. 455, 460 ; Pavnnlea v. 0.\-wego, 6%., It’. C‘o., 6 N. Y. 74 1|
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marries a wife, or has received the 5001.) and the next subse
quent estate, which depends upon such determination, be
comes immediately vested, without any act to be done by
him who is next in expectancy.
But when an estate is,
strictly speaking, upon condition in dead (as if granted ex—
pressly 11/zon condition to be void upon the payment of 40!. by
the grantor, or so t/mt the grantee continues unmarried, or pro
vided he goes to York, &c.,) the law permits it to endure beyond
the time when such contingency happens, unless the grantor or
his heirs or assigns take advantage of the breach of the condition.
and make either an entry or a claimin order to avoid the estate.T
Yet, though strict words of condition be used in the creation of
the estate, if on breach of the condition the estate be limited

over to a third person, and does not immediately revert to the
grantor or his representatives (as if an estate be granted by A
to B, on condition that within two years B intermarry with C,
and on failure thereof then to D and his heirs), this the law con
"156] strues to be a limitation and not a ‘condition : because if
it were a condition, then, upon the breach thereof, only A or his

representatives could avoid the estate by entry, and so D’s re
mainder might be defeated by their neglecting to enter; but,
when it is a limitation, the estate of B determines, and that of

D commences, and he may enter on the lands the instant that
the failure happens. So also, if a man by his will devises land
to his heir at law, on condition that he pays a sum of money,

and for non-payment devises it over, this shall be considered as
a limitation ; otherwise no advantage could be taken of the non
payment, for none but the heir himself could have entered for a
breach of the condition.

In all these instances, of limitations or conditions subsequent.
it is to be observed, that so long as the condition, either express
or implied, either in deed or in law, remains unbroken, the

grantee may have an estate of freehold, provided the estate upon
which such condition is annexed, be in itself of a freehold nature;

as if the original grant express either an estate of inheritance,
or for life; or no estate at all, which is constructively an estate

forlife.

For, the breach of these conditions being contingent

and uncertain, this uncertainty preserves the freehold; because

the estate is capable to last for ever, or at least for the life of the
tenant, supposing the condition to remain unbroken. But when:
1' See S:/mlenbrrg v. llarri/mm, 21 Wall. 44 ; 1Vic0ll v. £1-i:1\’. Co., 12 N. Y. ml.
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the estate is at the utmost a chattel interest, which must deter

mine at a time certain, and may determine sooner (as a grant
for ninety-nine years, provided A, B, and C, or the survivor of

them, shall so long live), this still continues a mere chattel, and
is not, by such its uncertainty, ranked among estates of free
hold.
These express conditions, if they be z'm/mssz'ble at the time of
their creation, or afterwards become impossible by the act of
God or the act of the feoffor himself, or if they be contrary to
law, or njbug/za/It to the nature of the estate, are voidxl In any
of which cases, if they be conditions subreqzmzt, that ‘is, [*157

to be performed after the estate is vested, the estate shall be
come absolute in the tenant.

As if a feoffment be made to a

man in fee-simple, on condition that unless he goes to Rome in
twenty-four hours; or unless he marries with Jane S. by such a

day (within which time the woman dies, or the feoffor marries
her himself); or unless he kills another ; or in case he aliens in

fee ; that then and in any of such cases the estate shall be va
cated and determine : here the condition is void, and the estate

made absolute in the feoffee.

For he hath by the grant the es

tate vested in him, which shall not be defeated afterwards by a

condition either impossible, illegal, or repugnant.

But if the

condition be prcrrdvnt, or to be performed before the estate vests,

as a grant to a man that, if he kills another or goes to Rome in
a day, he shall have an estate in fee; here, the void condition

being precedent, the estate which depends thereon is also void,
and the grantee shall take nothing by the grant: for he hath no
estate until the condition be performed.
There are some estates defeasible upon condition subsequent,
that require a more peculiar notice. Such are :
III. Estates held in vadia, in gage, or pledge ; which are of
two kinds, '2/z"vum 1/aa’z'um, or living pledge; and morlmmz wadi
um, dead pledge, or mortgage.
Vivum vadium, or living pledge, is when a man borrows a
sum (suppose 200/.) of another; and grants him an estate, as of
20!. per annum, to hold till the rents and proﬁts shall repay the
sum so borrowed. This is an estate conditioned to be void, as
soon as such sum is raised. And in this case the land or pledge
is said to be living; it subsists, and survives the debt; and im

mediately on the discharge of that, results back to the borrower,
1 See 1)ar/1': v. Gray, 16 Wall. 203; 44 &45 Vict. c. 41.
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But mortuum vadium, a dead pledge, or mortgage (which is much
more common than the other), is where a man borrows of anoth
"158] er a speciﬁc sum (e. g. 2001.) ‘and grants him an estate
in fee,f on condition that if he, the mortgagor, shall repay the
mortgagee the said sum of 200/. on a certain day mentioned in
the deed, that then the mortgagor may re-enter on the estate so
granted in pledge ; or, as is now the more usual way, that then
the mortgagee shall re-convey the estate to the mortgagor : in this
case, the land, which is so put in pledge, is by law, in case of
non-payment at the time limited, for ever dead and gone from
the mortgagor; and the mortgagee's estate in the lands is then
no longer conditional, but absolute. But, so long as it con
tinues conditional, that is, between the time of lending the money,

and the time allotted for payment, the mortgagee is called tenant
in mortgage.‘ But as it was formerlya doubt, whether, by taking
6 The statements in the text embody the common-law doctrine in regard
to mortgages, as established at an early period in English jurisprudence.
" A mortgage at common-law may be deﬁned to be an estate created by a
conveyance, absolute in its form, but intended to secure the performance of
some act, such as the payment of money and the like, by the grantor or some
other person, and to become void, if the act is performed agreeably to the
terms prescribed at the time of making such conveyance. It is, therefore,
an estate defeasible bythe performance of a condition subsequent.” (VVash
ourn on Real Prop. ii. 34.) But in courts of equity, a different theory was
established upon this subject.‘ The debt was regarded as the principal thing,

and the land as a mere pledge or security for the payment of the debt.

The

mortgagee was not deemed to be the owner of the land, but merely to have
an interest therein of a personal nature, and a right of enforcing against it
his claim, if the debt were not ﬁnally paid.
Hence, by the common-law,
the mortgagee, having an actual estate in the premises, might devise it by
will, or it would descend to his heirs; but in equity, the estate remained in
the mortgagor, subject to the lieu of the mortgage, and might be trans
ferred to others, or would pass to his heirs, with this lien upon it. This
distinction has caused a noteworthy diversity in the law of mortgages, as
established in the different States of this country. In some States, the
common-law doctrine has been made the basis of the law of mortgages
therein prevailing; while in others, the equitable theory has been substan
-tially adopted, and is enforced even in courts of law. in still other Statcs,
there has been a process of amalgamation of the principles of law and of

equity upon this subject, and they have been variously modiﬁed and combined
so as to form one harmonious, composite system.
And it should further be
said that, in all the States. there has been to some extent such a process of
assimilation of these diverse doctrines. The r'gid theory of the old common
law is nowhere maintained without modiﬁcation. Thus, though it is the
1- in England, covenants for title are now implied in mortgages; such cove
nants are usually inserted in this country. (44 & 45 Vict. c. 41.)
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such estate in fee, it did not become liable to the wife’s dower,

and other incumbrances of the mortgagee (though that doubt
has been long ago overruled by our courts of equity) it therefore
became usual to grant only a long term of years by way of mort
gage; with condition to be void on repayment of the mortgage
moneyz which course has been since pretty generally continued.
principally because on the death of the mortgagee such term be
comes vested in his personal representatives, who alone are enti
tled in equity to receive the money lent, whatever nature the
mortgage may happen to be.
As soon as the estate is created, the mortgagee may immedi
ately enter on the lands; but is liable to be dispossessed, upon
performance of the condition by payment of the mortgage

money at the day limited.5 And therefore the usual way is to
established rule in some States that 'the mortgagee receives the freehold by
the mortgage-deed, yet he is only regarded as quasi-owner as between him
self and the mortgagor; and the latter is considered with reference to third
persons, as owner of the estate, subject to the mortgage, and he may
devise or grant it, and it will descend to his heirs, and it is generally made

liable for the payment of his debts.

By force of statute, established usage,

or agreement in the mortgage, it is the almost invariable practice in all juris
dictions for the mortgagor to retain possession of the mortgaged premises
until default of payment.
The equitable doctrine with reference to ordinary mortgages, which is
above referred to, must be distinguished from the subject of equitable mort
gages. These are mortgages which are only valid in courts of equity, but
would not be so enforceable in courts of law. Thus, if a mortgage in the
ordinary form be defective through non-observance of some requisite formal

ity of execution, it may, nevertheless, be valid as an equitable mortgage.

So

an agreement to mortgage may be speciﬁcally enforced in equity, though not
in law, and the execution of a mortgage required. Another form of equita
ble mortgage existing in England, and in some of the United States, is that

“ by deposit of title-deeds,” as where a debtor deposits his title-deeds with
the creditor as security for a loan.

So the vendor of real estate is deemed

* generally in equity to have a lien upon the estate sold for the unpaid pur
chase-money, and this vendor’s lien is virtually an equitable mortgage.
5 The condition upon which the land is conveyed is termed the “defeas

-mce.” It is not necessary that this should be inserted in the mortgage-deed,
though this is the usual practice and is to be preferred. But if it be em
bodied in a separate instrument. this will be referred to the date of the prin

cipal deed, and they will be construed together.

And even though a deed be

absolute on its face, it is the general rule in courts of equity, that it may be
shown, even by parol evidence, to have been intended by the parties as a

mortgage, and it will be eﬁectuated as such, in order that this intent may be
fulﬁlled.

In some States, this rule is applied even in courts of law.
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agree that the mortgagor shall hold the land tlu the day as
signed for payment ; when, in case of failure, whereby the estate
becomes absolute, the mortgagee may enter upon it and take
possession, without any possibility at law of being afterwards
evicted by the mortgagor, to whom the land is now for ever
dead. But here again the courts of equity interpose ; and,
’159] though a mortgage be thus forfeited, and the ‘estate
absolutely vested in the mortgagee at the common law, yet they
will consider the real value of the tenements compared with the
sum borrowed. And, if the estate be of greater value than the
sum lent thereon, they will allow the mortgagor at any reason
able time to recall or redeem his estate; paying to the mort
gagee his principal, interest, and expenses: for otherwise, in
strictness of law, an estate worth 1000!. might be forfeited for
non-payment of 1001., or aless stim. This reasonable advantage,
allowed to mortgagors, is called the equity of redem/tliou : °
and this enables a mortgagor to call on the mortgagee, who has
possession of his estate, to deliverit back and account for the rents
and proﬁts received, on payment of his whole debt and interest ;
thereby turning the mortuum into a kind of 1/iwun vadium.

But,

on the other hand, the mortgagee may either compel the sale of
the estate, in order to get the whole of his money immediately ; or
else call upon the mortgagor to redeem his estate presently, or
in default thereof, to be for ever foreclosed from redeeming the
same ; that is, to lose his equity of redemption without possibility
of recall.7 And also, in some cases of fraudulent mortgages,
° This right of redemption which the mortgagor possesses is, under the
modern law of mortgages, a substantial right of property, constituting the
mortgagor’s estate or interest in the land, and measured in value by the
worth of the premises over and above the mortgage incumbrance. The
mortgagor may assign or devise it, mortgage it to another person, thus mak
ing a second mortgage upon the same property, or it will descend to his

heirs.

In like manner it will be subject to dower and curtesy, liable for

debts, etc.

Not only the mortgagor may redeem, but any person who ob

tains an interest in the land under the mortgagor after the making of the
mortgage. (See Bell v. New York, 10 Paige, 49; Grant v. Duane, 9 Johns.
59! ; Tourlzy v. Rhodes, 8 Cowen, 47.)
7This form of foreclosure, which extinguishes the interest of the mort
gagor in the land, and make the mortgagee absolute owner of the property,
is termed in law a “strict foreclosure.” This is still the prevalent practice in
the New England States. But a method of foreclosure by sale of the premises

has been generally established in most of the other States, the proceeds of the
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the fraudulent mortgagor forfeits all equity of redemption what
soever.

It is not however usual for mortgagees to take posses

sion of the mortgaged estate, unless where the security is
precarious, or small; or where the mortgagor neglects even the
payment of interest: when the mortgagee is frequently obliged
to bring an ejectment, and take the land into his own hands in
the nature of a pledge, or the pzlgwus of the Roman law : whereas,
while it remains in the hands of the mortgagor, it more resem
bles their /1}/pot/zeta, which was, where the possession of the thing
pledged remained with the debtor. But by statute 7 Geo. II. ch.
20, after payment or tender by the mortgagor of principal, inter
est, and costs, the mortgagee can maintain no ejectment, bu

may be compelled to re-assign his securities. In Glanvil' .
time, when the universal method of conveyance was by livery of
seizin 1"or corporal tradition of the lands, no gage or [*16[)
pledge of lands was good unless possession was also, delivered
to the creditor ; “ .rz' 120/1 sequatur ipsius vadii traa’z'lz'o, cz/ria
domi/zi regis /zujurmodi prir/alas com/enti0ur.r tueri hon .r0lct; "
for which the reason given is, to prevent subsequent and fraudu
lent pledges of the same land: “cum in tali cam jbossit eadrm
res‘ /Ill/rilzus aliir crea'z'torz'bus tum prim tum p0.rteriu.r irwadiari."
And the frauds which have arisen since the exchange of these
public and notorious conveyances for more private and secret
bargains, have well evinced the wisdom of our ancient law.8
sale being applied to the satisfaction of the mortgage debt, and the surplus,
if any, returned to the mortgagor, or distributed among his other creditors.
In some of these States, strict foreclosure may still be resorted to, though
this is very uncommon. The forms of procedure in obtaining a foreclosure
are generally prescribed in detail by statute.
It is also a frequent practice to insert in a mortgage-deed a power of sale,
which empowers the mortgagee to sell the premises, in case there is default

of payment, and use the avails thus obtained for the liquidation of the debt.
This affords a prompt and eﬁicacious remedy, without the necessity of in
stituting formal proceedings for a foreclosure. This remedy. however, is
cumulative, and the mortgage may be foreclosed in the regular way, if desired.
The terms of the power of sale must be strictly complied with; and if addi

tional regulations are prescribed by statute (as is sometimes the case) in re
gard to the method or time of sale, ete., these must also be carefully ob
served. (See Yenck: v. Ale.rand:r, ll Paige, 619; Lawrenre v. Farmers‘
Loan EN Trust 02., I3 N. Y. 200, 642.)
'
6 (Upon the subject of mortgages may be consulted, -l/Vashburn on Real
Estate, 2d volume ; Jones on Mortgages ; Kent’s Ccmmentaries, lecture
l-.|ii.; and Coote on Mortgages.)
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IV. A fourth species of estates, dcfeasible on condition subse
quent, are those held by stain/0 1110/r/1011!, and stalute slap]: ,
which are very nearly related to the 1/z':m1n vadium before men
tioned, or estate held till the proﬁts thereof shall discharge a
debt liquidated or ascertained. For both the statute merchant
and statute staple are securities for money; the one entered

into before the chief magistrate of some trading town, pursuant
to the statute I 3 Edw. I. demcrm/oribus, and thence called a

statute merchant; the other pursuant to the statute 27 Edw.
III. ch. 9 before the mayor of the staple, that is to say, the grand
mart for the principal commodities or manufactures of the king
dom, formerly held by act of parliament in certain trading
towns, from whence this security is called a statute staple.
They are both, I say, securities for debts acknowledged to be
due ; and origirially permitted only among traders, for the bene
ﬁt of commerce ; whereby not only the body of the debtor may
be imprisoned, and his goods seized in satisfaction of the debt,
but also his lands may be delivered to the creditor, till out of the
rents and proﬁts of them the debt may be satisﬁed ; and, during
such time as the creditor so holds the lands, he is tenant by

statute merchant or statute staple. There is also a similar
security, the recognizance in the nature of a statute staple,
acknowledged before either of the chief justices, or (out of term)
before their substitutes, the mayor ‘of the staple at VVestminster
and the recorder of London; whereby the beneﬁt of this mer
cantile transaction is extended to all the king's subjects in
general, by virtue of the statute 23 Hen. VIII. ch. 6, amended

by 8 Geo. I. ch. 25, which directs such recognizances to be en
rolled and certiﬁed into chancery. But these by the statute of
frauds, 29 Car. II. ch. 3, are only binding upon the lands in the
hands of bouaﬁdz purchasers, from the day of their enrollment,

which is ordered to be marked on the record.
V. Another similar conditional estate, created by operation
of law, for security and satisfaction of debts, is called an ‘estate

I'16],] by cLgz'l. \/Vhat an clcgii is, and why so called will be
explained in the third part of these commentaries. At present
I need only mention, that it is the name of a writ, founded on
the statute of Westm. 2, by which, after a plaintiff has obtained
judgment for his debt at law, the sheriff gives him possession
of one half of the defendant's lands and tenements, to be occu
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pied and enjoyed until his debt and damages are fully paid: and
during the time he so holds them, he is called tenant by elegil.
it is easy to observe, that this is also a mere conditional estate,

defeasible as soon as the debt is levied. But it is remarkable
that the feudal restraints of alienating lands, and charging them
with the debts of the owner, were softened much earlier and

much more effectually for the beneﬁt of trade and commerce,
than for any other consideration. Before the statute of quiz:
cm/>t0re.r, it is generally thought that the proprietor of lands
was enabled to alienate no more than a moiety of them: the
statute therefore of VVestm. 2. permits only so much of them to
be affected by the process of law, as a man was capable of alien
ating by his own deed. But by the statute de 1m'rmlorz'&us
(passed in the same year) the whole of a man's lands was liable
to be pledged in a statute merchant, for a debt contracted in
trade ; though one half of them was liable to be taken in execu

tion for any other debt of the owner.”
I shall conclude what I had to remark of these estates, by
statute merchant, statute staple, and elcgit, with the observation

of Sir Edward Coke. “ These tenants have uncertain interests
in lands and tenements, and yet: they have but chattels and no
freeholds ;" (which makes them an exception to the general
rule) “because though they may hold an estate of inheritance,
or for life, ut liberzmz tnmnc/ztzmz, until their debt be paid ; yet

it shall go to their executors: for at is similitudinary ; and though
to recover their estates, they shall have the same remedy (by
assize) as a tenant of the freehold shall have, yet it is but the

*similitude of a freehold, and nu!/um .rz'mz'/a est idcm." [‘*162
“The forms of security for debt by statute merchant and statute staple

are r.':~v entirely disused in England, and the remedy by writ of clegil, which
has been considerably extended in its scope, has now taken their place. By
the English law, as it now stands, the whole of a debtor’s lands may be ap
plied to the satisfaction of his debts, instead of the half, as formerly. ln
the United States, there are none of these peculiar kinds of estates in ex
istence, except in one or two States. There are statutory provisions in the
several States, providingr for the application of a debt0r’s real estate to the
satisfaction of his indebtedness. As a general rule, the real estate is only
resorted to for this purpose when the personal property, which is first ap
plied, has been found insuﬁicient. The usual method is to sell the real
property, and pay the proceeds to the creditors; but in some States, the
property itsclf is divided among the creditors, if in its nature susceptible of
division.

3,4
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This indeed only proves them to be chattel interests, because

they go to the executors, which is inconsistent with the nature

of a freehold; but it does not assign the reason why these
estates, in contradistinction to other uncertain interests, shall
vest in the executors of the tenant and not the heir; which is

probably owing to this ; that, being a security and remedy pro
vided for personal debts due to the deceased, to which debts the
executor is entitled, the law has therefore thus directed their
succession; as judging it reasonable from a principle of natural
equity, that the security and remedy should be vested in those
to whom the debts if recovered would belong. For, upon the
same principle, if lands be devised to a man's executor, until out
of the proﬁts the debts due from the testator be discharged, this
interest in the lands shall be a chattel interest, and on the death
of such executor shall go to 111': executors : because they, being

liable to pay the original testator's debts, so far as his assets
will extend, are in reason entitled to possess that fund out of
which he has directed them to be paid.

CHAPTER XI.
[BL. conu.—noox 11. en. xr.]
Of Es-[ales in Possession, Remai/1a'er and Reversion.

HITHERTO we have considered estates solely with regard tc
their duration, or the quantity of interest which the owners have
therein.

\Ve are now to consider than in another view ; with

regard to the time of their c1y'0}'meIzl, when the actual pernancy
of the proﬁts (that is, the taking, perception, or receipt, of
the rents and other advantages arising therefrom) begins. Estates
therefore with respect to this consideration, may either be in

posses.rz'0/2, or in expectancy : and of expectancies there are two
sorts ; one created by the act of the parties, called a remaz'zm’er ,
the other by act of law, and called a reversz'on.

I. Of estates in possession (which are sometimes called estates
e.u'e1z!e¢{, whereby a present interest passes to and resides
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in the tenant, not depending on any subsequent circumstance or
contingency, as in the case of estates executor;/), there is little or
nothing peculiar to be observed. All the estates we have hitherto
spoken of are of this kind; for, in laying down general rules, we
usually apply them to such estates as are then actually in the
tenant’s possession.
But the doctrines of estate in expectancy
contains some of the nicest and most abstruse learning in the

English law. These will therefore require a minute discussion,
and demand some degree of attention.
II. An estate then in remainder may be deﬁned to be, an

estate limited to take effect and be enjoyed after another estate.
is determined.1 ‘As if man seized in fee-simple granteth [H64
lands to A for twenty years, and, after the determination of the
said term, then to B and his heirs for ever : here A is tenant for

years, remainder to B in fee.
In the ﬁrst place an estate
for years is created or carved out of the fee, and given to A; and
the residue or remainder of it is given to B. But both these
interests are in fact only one estate ; the present term of years

and the remainder afterwards, when added together, being equal
only to one estate in fee. There are indeed different parts, but
they constitute only one whole : they are carved out of one and
the same inheritance: they are both created, and may both

subsist, together; the one in possession, the other in expectancy.
So if land be granted to A for twenty years, and after the deter
mination of the said term to B for life ; and after the determina
tion of B's estate for life, it be limited to C and his heirs for ever:
this makes A tenant for years, with remainder to B for life, re

mainder over to C in fee.
Now here the estate of inheritance
undergoes a division into three portions: there is ﬁrst A's estate
for years carved out of it; and after that B's estate for life ; and
then the whole that remains is limited to C and his heirs.
And here also the ﬁrst estate, and both the remainders, for life

and in fee, are one estate only ; being nothing but parts or por
tions of one entire inheritance: and if there were a hundred
remainders, it would still be the same thing : upon a principle
grounded in mathematical truth, that all the parts are equal, and
1The common-law principles upon the subject of remainders have been,
to a large extent, changed by statute in some of the United States. The
statute-books and reports of each particular State will need special consulta

tion by the student who intends to practice therein.
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no more than equal, to the whole.

And hence also it is easy tc

collect, that no remainder can be limited after the grant of

an estate in fee-simple : because a fee-simple is the highest and
largest estate that a subject is capable of enjoying; and he that
is tenant in fee hath in him the w/£0/e of the estate: a remainder
therefore, which is only a portion, or residuary part, of the estate,
cannot be reserved after the whole is disposed of. A particular
"165] estate, with all *thc remainders expectant thereon, is only

one fee-simple : as 40!. is part of 100/. and 601. is the remainder
of it : wherefore, after afee-simple once vested, there can no more
be a remainder limited thereon, than, after the whole 1001. is

appropriated, there can be any residue subsisting.
Thus much being premised, we shall be better enabled to com
prehend the rules that are laid down by law to be observed in the
creation of remainders, and the reasons upon which those rules
are founded.
I. And, ﬁrst, there must

necessarily be some particular

estate precedent to the estate in remainder.

As, an estate for

years to A, remainder to B for life ; or, an estate for life to A,

remainder to B in tail.
This precedent estate is called the par
ticular estate, as being only a small part orparticula, of the inherit
ance; the residue or remainder of which is granted over to
another. The necessity of creating this preceding particular
estate, in order to make a good remainder, arises from this plain
reason ; that remainder is a relative expression, and implies that
some part of the thing is previously disposed of : for where the
whole is conveyed at once, there cannot possibly exist a remain
der ; but the interest granted, whatever it be, will be an estate in
possession.
An estate created to commence at a distant period of time,
without any intervening estate, is therefore properly no -remain.
der; it is the whole of the gift, and not a residuary part. And
such future estates can only be made of chattel interests, which
were considered in the light of mere contracts by the ancient law,
to be executed either now or hereafter, as the contracting parties
should agree ; but an estate of freehold must be created to com
mence immediately. For it is an ancient rule of the common law,
.hat an estate of freehold cannot be created to commence in fu
turo ,- but it ought to take effect presently either in possession
"166] or remainder ; because at ‘common law no freehold in lands
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could pass without livery of seizin ; which must operate'eithe1'
immediately, or not at all. It would therefore be contradictory’,
if an estate, which is not to commence till hereafter, could be

granted by a conveyance which imports an immediate possession.
Therefore, though a lease to A for seven years, to commence

‘from next Michaelmas, is good ; yet a conveyance to B of lands,
to hold to him and his heirs for ever from the end of three years
next ensuing, is void. So that when it is intended to grant an
estate of freehold, whereof the enjoyment shall be deferred till
a future time, it is necessary to create a previous particular
estate, which may subsist till that period of time is completed;
and for the grantor to deliver immediate possession of the land
to the tenant cf this particular estate, which is construed to be

giving possession to him in remainder, since his estate and that
of the particular tenant are one and the same estate in law. As.
where one leases to A for three years, with remainder to B in
fee, and makes livery of seizin to A; hereby the livery of the free
hold is immediately created, and vested in B, during the continu

ance of A's term of years. The whole estate passes at once
from the grantor to the grantees, and the remainder-man is
seized of his remainder at the same time that the termor is
possessed of his term. The enjoyment of it must indeed be de
ferred till hereafter; but it is to all intents and purposes an
estate commencing in pnesmti, though to be occupied and en
joyed in fulz/rlz.
As no remainder can be created without such a precedent
particular estate, therefore the particular estate is said to support
the remainder. But a lease at will is not held to be such a par
ticular estate as will support a remainder over. For an estate
at will is ofa nature so slender and precarious, that it is not

looked upon as a portion of the inheritance ; and a portion must
ﬁrst be taken out of it, in order to constitute a remainder.

Be

sides, if it be a freehold remainder, livery of seizin must be given
at the time of its creation ; and the entry of the grantor to do
this determines the estate at will *in the very instant in [‘‘‘167
which it is made : or if the remainder be a chattel interest,

though perhaps the deed of creation might operate as a future
(0/ztrarl, if the tenant for years he a party to it, yet it is void by
way of re1naz'na’cr.- for it is a separate independent contract,
distinct from the precedent estate at will ; and every remainder
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must be part of one and the same estate, out of which the pre
ceding particular estate is taken. And hence it is generally
true, that if the particular estate is void in its creation, or by
any means is defeated afterwards, the remainder supported
thereby shall be defeated also: as where the particular estate
is an estate for the life of the person not in esse; or an estate for '
life upon condition, on breach of which condition the grantor
enters and avoids the estate; in either of these cases the remain

der over is void.
2. A second rule to be observed is this : that the remainder
must commence or pass out of the grantor at the time of the
creation of the particular estate. As, where there is an estate
to A fonlife, with remainder to B in fee: here B's remainder in

fee passes from the grantor at the same time that seizin is deliv
ered to A of his life estate in possession. And it is this which
induces the necessity at common law of livery of seizin being
made on the particular estate, whenever a free/mid remain
der is created. For, if it be limited even on an estate for years,
it is necessary that the lessee for years should have livery of

seizin, in order to convey the freehold from and out of the grant
or, otherwise the remainder is void. Not that the livery is ne
cessary to strengthen the estate for years; but, as livery of the
land is requisite to convey the freehold, and yet cannot be given
to him in remainder without infringing the possession of the

lessee for years, therefore the law allows such livery, made to
the tenant of the particular estate, to relate and enure to him in
remainder, as both are but one estate in law.
"‘168]
*3. A third rule respecting remainders is this: that the

remainder must vest in the grantee during the continuance of
the particular estate, or £0 instanti that it determines. As, if A
be tenant for life, remainder to B in tail: here B's remainder is

vested in him, at the creation of the particular estate to A for
life : or if A and B be tenants for their joint lives, remainder to
the survivor in fee; here, though during their joint lives, the
remainder is vested in neither, yet on the death of either of them,
the remainder vests instantly in the survivor; whercfo_re both

these are good remainders.

But, if an estate be limited to A

for life, remainder to the eldest son of B in tail, and A dies be

fore B hath any son ; here the remainder will be void, for it did
not vest in any one during the continuance, nor at the determin
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ation, of the particular estate: and even supposing that B should
afterwards have a son, he shall not take by this remainder; for,

as it did not vest at or before the end of the particular estate, it
never cari vest at all, but is gone for ever. And this depends
upon the principle before laid down, that the precedent particu
lar estate, and the remainder, are one estate in law ; they must
therefore subsist and be in esse at one and the same instant of
time, either during the continuance of the ﬁrst estate, or at the

very instant when that determines, so that no other estate can
possibly come between them. For there can be no intervening
estate between the particular estate, and the remainder supported
thereby : the thing supported must fall to the ground, if once its
support be severed from it.f
It is upon these rules, but principally the last, 1 .at the doc
trine of co/ztiugent remainders depends. For remainders are
either am-ted or ronlingc/zl. Vested remainders (or remainders
arecuted, whereby a present interest passes to the party, though
to be enjoyed 2'/z_futuro) are where the estate is invariably ﬁxed,
to remain to a determinate person, after the ‘particular es- ["169
tate is spent. As if A be tenant for twenty years, remainder to
ll in fee ; here B's is a vested remainder, which nothing can de
feat, or set aside.

Contingent or e-xecutory remainders (whereby no present in
terest passes) are where the estate in remainder is limited to take
effect, either to a dubious and uncertain persan, or upon a du
bious and uncertain we/It ; so that the particular estate may
chance to be determined, and the remainder never take effect.

First, they may be limited to a dubious and uncertain person.
. As if A be tenant for life, with remainder to B's eldest son (then
unborn) in tail ;- this is a contingent remainder, for it is uncer
tain whether B will have a son or no: but the instant that a son
is born, the remainder is no longer contingent, but vested.
Though, if A had died before the contingency happened, that is,
before B's son was born, the remainder would have been abso

lutely gone ; for the particular estate was determined before the
remainder could vest. Nay, by the strict rule of law, if A were
tenant for life,_remainder to his own eldest son in tail, and A died
without issue born, but leaving his wife eflzrriulr, or big with child,

and after his death a posthumous son was born, this son could
not take the land by virtue of this remainder; for the particular
‘r But in England, thc_gremainder may now be good as a springing or shifting use or an exe
cutory devise. (40 6; 4| \/rel. c. 3;.) A sumlar rule prevails in some of the Umted States.
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estate determined before there was any person in arse, in whom
the remainder could vest. But. to remedy this hardship, it is
enacted by statute 108: II Wm. III.,ch. 16, that posthumous chil
dren shall be capable of taking in remainder, in the same man
ner as if they had been born in their father's lifetime: that is,
the remainder is allowed to vest in them, while yet in their
mother’s womb.
This species of contingent remainders to a person not in be
ing, must however be limited to some one, that may, by common

possibility, or fotentia pmpingua, be in use at or before the
"'170] particular estate determines. As if an estate be ** made
to A for life, remainder to the heirs of B ; now, if A dies before
B. the remainder is at an end; for during B's life he has no heir,
uemo cst /lacrvs w’:/a/zti.r: but if B dies ﬁrst, the remainder then im~

mediately vests in his heir, who will be entitled to the land on

the death of A.

This is a good contingent remainder, for the

possibility of B's dying before A is 1>oten!z'a propinqua, and there
fore allowed in law. But a remainder to the right heirs of B (if
there be no such person as B in arse) is void. For here there
must two contingencies happen: ﬁrst, that such a person as B
shall be born; and, secondly, that he shall also die during the

continuance of the particular estate; which makes it poreutia
remotissima, a most improbable possibility. A remainder to a
man's eldest son, who hath none (we have seen) is good, for by
common possibility he may have one; but if it be limited in par
ticular to his son John, or Richard, it is bad, if he have no son

of that name; for it is too remote a possibility that he should
not only have a son, but a son of a particular name. A limita
tion of a remainder to a bastard before it is born, is not good :

for though the law allows the possibility of having bastards, it
presumes it to be avery remote and improbable contingency.
Thus may a remainder be contingent, on account of the uncer—

tainty of the person who is to take it.’
A remainder may also be contingent, where the person to
'l[This rule with respect to illegitimate children is not founded on any
notion of the improbability of the event of such children being born, but

rather on the policy of the law, and the maxim that a bastard cannot with
certainty be ascertained to be the issue of a particular man, and can only
take, as such, under a gift made after he has become known by reputation
as the child of that man.]
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whom it is limited is ﬁxed and certain, but the wcrzt upon which
it is to take effect is vague and uncertain. As, where land is
given to A for life, and in case B survives him, then with re

mainder to B in fee: here B is a certain person, but the re
mainder to him is a contingent remainder, depending upon a
dubious event, the uncertainty of his surviving A. During the
joint lives of A and B it is contingent; and if B dies ﬁrst, it
never can vest in his heirs, but is forever gone ; but if A dies
ﬁrst, the remainder to B becomes vested.

’*Contingent remainders of either kind, if they amount [*171
to a freehold, cannot be limited on an estate for;/cars, or any
other particular estate, less than a freehold. Thus if land be '
granted to A for ten years, with remainder in fee to the right
heirs of B, this remainder is void ; but if granted to A for lzfv,
with a like remainder, it is good. For, unless the freehold passes

out of the grantor at the time the remainder is created, such
freehold remainder is void: it cannot pass out of him without
vesting somewhere; and in the case of a contingent remainder
it must vest in the particular tenant, else it can vest no where ;
unless, therefore, the estate of such particular tenant be of a
freehold nature, the freehold cannot vest in him, and conse

quently the remainder is void.
Contingent remainders may be dqfmted, by destroying or de
termining the particular estate upon which they depend, before
the contingency happens whereby they become vested. There
fore when there is tenant for life, with divers remainders in con
tingency, he may, not only by his death, but by alienation, sur
render, or other methods, destroy and determine his own life

cstate before any of those remainders vest: the consequence of
which is, that he utterly defeats them all. As, if there be tenant
for life, with remainder to his eldest son unborn in tail, and the
tenant for life, before any son is born, surrenders his life-estate,
he by that means defeats the remainder in tail to his son; for

his son not being in rssc, when the particular estate determined,
the remainder could not then vest; and, as it could not vest
then, by the rules before laid down, it never can vest at all. In

these cases therefore it is necessary to have trustees appointed to
preserve the contingent remainders; in whom there is vested an
estate in remainder for the life of the tenant for life,to commence

when his estate determines.

If therefore his estate for life de
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termines otherwise than by his death, the estate of the trustees.
for the residue of his natural life, will then take effect, and be

'*172] come a ll‘particular estate in possession, sufficient to sup
port the remainders depending in contingency. This method is
said to have been invented by Sir Orlando Bridgman, Sir Geof
frey Palmer, and other eminent counsel, who betook themselves

to conveyancing during the time of the civil wars; in order
thereby to secure in family settlements a provision for thefuture
children of an intended marriage, who before were usually left at
- the mercy of the particular tenant for life ; and when, after the Res
toration, these gentlemen came to ﬁll the ﬁrst otﬁces of the law,
they supported this invention within reasonable and proper
bounds, and introduced it into general use.

Thus the student will observe how much niccty is required
in creating and securing a remainder; and I trust he will in
some measure see the general reasons upon which this niccty is
founded. It were endless to attempt to enter upon the particu
lar subtleties and reﬁnements, into which this doctrine, by the
variety of cases which have occurred in the course of many cen
turies, has been spun out and subdivided : neither are they con
sonant to the design of these elementary disquisitions. I must
not however omit, that in devises by last will and testament
(which being often drawn up when the party is 1'n0ps'com"z'!iz',
are always more favored in construction than formal deeds, which
are presumed to be made with great caution, forethought, and
advice), in these devises,I say, remainders may be created in

some measure contrary to the rules before laid down : though our
lawyers will not allow such dispositions to be strictly remainders ;
but call them by another name, that of exaculary devises, or de

vises hereafter to be executed.
An executory devise of lands is such a disposition of them
by will, that thereby no estate vests at the death of the devisor,

but only on some future contingency.

It differs from a remain

der in three very material points; I. That it needs not any
“‘173] *particular estate to support it. 2. That by it a fee-simple.
or other less estate, may be limited after a fee-simple. 3. That
by this means a remainder may be limited of a chattelinterest,
after a particular estate for life created in the same.
I, The ﬁrst case happens when a man devises a future estate
to arise upon a contingency; and, till that contingency happens
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does not dispose of the fee-simple, but leaves it to descend to
his heirs at law. As if one devises land to a feme-sole and her
heirs, upon her day of marriage: here is in effect a contingent
remainder, without any particular estate to support it; a free

hold commencing in fuluro. This limitation, though it would
be void in a deed, yet is good in a will, by way of executory
devise. For, since by a devise a freehold may pass without
corporeal tradition or livery of seizin (as it must do if it passes
at all), therefore it may commence in fuluro ,- because the prin
cipal reason why it cannot commence in fuluro in other cases,
is the necessity of actual seizin, which always operates in ;7nz:mtz'.
And, since it may thus commence in future, there is no need of
a particular estate to support it; the only use of which is to
make the remainder, by its unity with the particular estate, a
present interest. And hence also it follows, that such an execu
tory devise, not being a present interest, cannot be barred by a
recovery, suffered before it commences.
2. By executory devise, a fee, or other less estate, may be
limited after a fee. And this happens where a devisor devises
his whole estate in fee, but limits a remainder thereon to com

mence on a future contingency. As if a man devises land to A
and his heirs ; but if he dies before the age of twenty-one, then
to B and his heirs ; this remainder, though void in deed, is good

by way of executory devise. But, in both these species of
executory devises, the contingencies ought to be such as may
happen within a reasonable time ; as within one or more life 01'
lives in being, or within a ‘moderate term of years, for -["‘174

courts of justice will not indulge even wills, so as to create a
perpetuity, which the law abhors: because by perpetuities (or
the settlement of an interest, which shall go in the succession,

prescribed, without any power of alienation), estates are made
incapable of answering those ends of social commerce, and
providing for the sudden contingencies of private life, for which
property was at ﬁrst- established. The utmost length that has

been hitherto allowed for the contingency of an executory devise
of either kind to happen in, is that of a life or lives in being,
and one and twenty years afterwards. As when lands are de—
vised to such unborn son of a feme-covert, as shall ﬁrst attain
the age of twenty-one, and his heirs, the utmost length of time

that can happen before the estate can vest, is the life of the
23
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mother and the subsequent infancy of her son: and this hath
been decreed to be a good executory devise.
3. By executory devise a term of years may be given to one
man for his life, and afterwards limited over in remainder to
another, which could not be done by deed; for by law the ﬁrst
grant of it, to a man for life, was a total disposition of the whole_
term; a life estate being esteemed of a higher and larger nature

than any term of years. And, at ﬁrst, the courts were tender, _
even in the case of a will, of restraining the devisee for life from 1
aliening the term; but only held, that in case he died without
exerting that act of ownership, the remainder over should then
take place : for the restraint of the power of alienation, especially
in very long terms, was introducing a species of perpetuity.
But, soon afterwards, it was held, that the devisee for life hath

no power of aliening the term, so as to bar the rerrainder-man :
yet, in order to prevent the danger of perpetuities, it was settled
that though such remainders may be limited to as many persons
successively as the devisor thinks proper, yet they must all be
‘175] *z'u esse during the life of the ﬁrst devisee ; for then all the

candles are lighted and are consuming together, and the ultimate
remainder is in reality only to that remainder-man who happens
to survive the rest: and it was also settled, that such remainder
may not be limited to take effect. unless upon such contingency
as must happen (if at all) during the life of the ﬁrst devisee. '
3 A noted case, illustrative of the doctrine of perpetuities, was that of Peter
Thelusson, who “devised the bulk of an immense property to trustees for the
purpose of accumulation during the lives of three sons, and of all their sons who
should be living at the time of his death, or be born in due time afterwards, and
during the life of the survivor of them. Upon the death of this last, the
fund was directed to be divided into three shares, one to go to the eldest
male lineal descendant of each of his three sons; upon the failure of such a

1descendant, the share to go to the descendants of the other sons; and, upon
the failure of all such descendants, the whole to go to the sinking fund.
"\Vhen he died he had three sons living, who had four sons living, and two

twin sons were born soon after. Upon calculation it appeared that, upon
‘the death of the survivor of these nine. the fund would probably exceed
-nineteen millions; and upon the supposition of only one person to take,
and a minority of ten years, that it would exceed thirty-two millions. It is
evident that this extraordinary rule was strictly within the limits laid down
‘in the text, and it was accordingly sustained. But this occasioned the pas
sage of a statute (39 & 4c Geo. lII., ch. 98) prohibiting any settlements of

property for accumulation for any longer term than the life of the settler,
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Thus much for such estates in expectancy as are created by the
express words of the parties themselves ; the most intricate title
in the law. There is yet another species, which is created by the act
and operation of the law itself, and this is called a reversion.
III. An estate in mt/ersz'on is the residue of an estate left in
the grantor, to commence in possession after the determination
of some particular estate granted out by him. Sir Edward Coke
describes a reversion to be the returning of land to the grantor
or his heirs after the grant is over. As, if there be a gift in tail,
the reversion of the fee is, without any special reservation, vested

in the donor by act of law : and so also the reversion, after an
estate for life, years, or at will, continues in the lessor.

For the

fee-simple of all lands must abide somewhere; and if he, who was
before possessed of the whole, carves out of it any smaller estate
and grants it away, whatever is not so, granted remains in him.
A reversion is never, therefore, created by deed or writing, but
arises from construction of law ; a remainder can never be

limited, unless by either deed or devise.

But both are equally

transferable, when actually vested, being both estates inpm'senl1',

though taking effect z'nﬁ:turo.
The doctrine of reversions is plainly derived from the feudal
constitution. For when a feud was granted to a man for life,
or to him and his issue male,rendering either rent or other services ;

then, on his death or the failure of issue male, the feud was
determined, and resulted back to the *lord or proprietor, ["‘176
to be again disposed of at his pleasure. And hence the usual
z'ncidmts to reversions are said to be fealty and rent. \/Vhen
no rent is reserved on the particular estate, fealty however
the period of 2t years from his death, the minority of any person or persons
living, or en 1/enlrz ra mire at the time of his death, or the minority of any
persons who would be beneﬁcially entitled to the proﬁts under the settle
ment, if of full age.”
‘
In the various States of this country, there are also statutes against per
petuities, or the common-law rule has been adopted upon the subject. The
common-law prohibited the suspension of the power of alienation of real
property for a longer period than any number of lives in being, and twenty

one years and the 0rd; tary period of gestation thereafter.

In the State of

New York, there can be no suspension for a longer period than two lives in
being. The persons whose lives are taken as the measure of duration

should be mentioned, or deﬁnitely referred to in the grant or instrument of
conveyance.
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results of course, as an incident quite inseparable, and may be

demanded as a badge of tenure, or acknowledgment of supe
riority; being frequently the only evidence that the lands are
holden at all. Where rent is reserved, it is also incident, though
not inseparably so, to the reversion. The rent may be granted.
away, reserving the reversion ; and the reversion may be granted
away, reserving the rent; by special words: but bya gerzevai
grant of the reversion the rent will pass with it, as incident
thereunto; though by the grant of the rent generally, the reversion
will not pass. The incident passes by the grant of the principal,
but not e eonr/erso: for the maxim of law is “aeressorz'mn non
dz/cit, sed sequitur, mum principale. "
These z'nez'deutal rights of the reversioner, and the respective
modes of descent, in which remainders very frequently differ from
reversious, have occasioned the law to be careful in distinguish
ing the one from the other, however inaccurately the parties

themselves may describe them.

For if one seized of a paternal

estate in fee, makes a lease for life, with remainder to him

self and his heirs, this is properly a mere reversion to which
rent and fealty shall be incident ; and which shall only descend
to the heirs of his father's blood, and not to his heirs general,

as a remainder limited to him by a third person would have
done : for it is the old estate, which was originally in him, and
never yet was out of him.
And so likewise, if a man grants a
lease for life to A, reserving rent, with reversion to B and his
heirs, B hath a remainder descendible to his heirs general, and

not a reversion to which the rent is incident; but the grantor
shall be entitled to the rent, during the continuance of A's estate.
“'177] *In order to assist such persons as have any estate
in remainder, reversion, or

expectancy, after

the

death

of

others, against fraudulent conccalments of their death, it is

enacted by the statute 6 Ann., c. 18 that all persons on whose
lives any lands or tenements are holden, shall (upon application
to the court of chancery, and order made thereupon), once in
every year, if required, be produced to the court, or its commis
sioners ; or upon neglect or refusal,they shall be taken to be actually
dead, and the person entitled to such expectant estate may enter

upon and hold the lands and tenements, till the party shall
appear to be living.
Before we co iclude the doctrine of remainders and rever
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sions, it may be proper to observe, that whenever a greater es
tate and a less coincide and meet in one and the same person,

without any intermediate estate, the less is immediately annihi
lated; or, in the law phrase, is said to be merged, that is, sunk or

drowned in the greater. Thus, if there be tenant for years, and
the reversion in fee-simple descends to or is purchased by him,
the term of years is merged in the inheritance, and shall never

exist any more. But they must come to one and the same person
in one and the same right; else, if the freehold be in his own

right,_ and he has a term in right of another (en autcr droit),
there is no merger.

Therefore, if tenant for years dies, and

makes him who has the reversion in fee his executor, whereby
the term of years vests also in him, the term shall not merge ;
for he has the fee in his own right, and the term of years in the
right of the testator, and subject to his debts and legacies. So
also, if he who has the reversion in fee marries the tenant for

years, there is no merger ; for he has the inheritance in his own
right, the lease in the right of his wife. An estate-tail is an ex
ception to this rule : for a man may have in his own right both
an estate-tail and a reversion in fee: and the estate-tail, though a
less estate, shall not merge in the fee. For estates-tail are pro
tected and preserved from merger by the "*operation and ["178

construction, though not by the express words, of the statute dc
do/zz'.r: which operation and construction have probably arisen
upon this consideration : that, in the common cases of mer

ger of estates for life or years by uniting with the inheritance,
the particular tenant has the sole interest in them, and has
full power at any time to defeat, destroy or surrender them to
him that has the reversion ;

therefore when such an estate

unites with the reversion in fee, thelaw considers it in the light of
a virtual surrender of the inferior estate.

But, in an estate-tail,

the case is otherwise: the tenant for a long time had no power
at all over it, so as to bar or destroy it, and now can only do it

by certain special modes, by a fine, a recovery, and the like : it
would therefore have been strangely improvident to have per
mitted the tenant in tail, by purchasing the reversion in fee, to

merge his particular estate, and defeat the inheritance of his
issue ; and hence it has become a maxim, that a tenancy in tail,

which cannot be surrendered, cannot also be merged in the fee.
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CHAPTER XII.

[BL. COMM.—BOOK II. cn. xu.]
Of Erfnks in Sn/eraliy, _70inl-ienanry, Coparrmary, and Common

WE come now to treat of estates, with respect to the num
ber and connections of their owners, the tenants who occupy and

hold them. And, considered in this view, estates of any quantity
or length of duration, and whether they be in actual possession
or expectancy, may be held in four different ways; in severalty,
in joint-tenancy, in coparcenary, and in common.
I. He that holds lands or tenements in severally, or is sole
tenant thereof,is he that holds them in his own right only, with

out any other person being joined or connected with him in point
of interest, during his estate therein. This is the most common
and usual way of holding an estate; and therefore we may make
the same observations here, that we did upon estates in posses
sion, as contradistinguished from those in expectancy, in the
preceding chapter : that there is little or nothing peculiar to be
remarked concerning it, since all estates are supposed to be of
this sort, unless where they are expressly declared to be otherwise ;
and that in laying down general rules and doctrines, we usually
apply them to such estates as are held in severalty. I shall there
fore proceed to consider the other three species of estates, in

which there are always a ;>/um/ity of tenants.
“180]

"*II. An estate in joint-tmamy is where lands or tene

nents are granted to two or more persons, to hold in fee-simple.
fee-tail, for life, for years, or at will. In consequence of such
grants an estate is called an estate in joint-tenancy, and some
times an estate in joi/ztm-2, which word as well as the other

signiﬁes an union or conjunction of interest ; though in common
speech the term joinlure is now usually conﬁned to that joint

estate, which by virtue of the statute 27 Hen. VIII. ch. 10, is
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frequently vested in the husband and wife before marriage, as a
full satisfaction and bar of the woman's dower.1
In unfolding this title, and the two remaining ones, in the

present chapter, we will ﬁrst inquire how these estates may be
created ; next, their ;7ro;>ertz'es and respective incidents ,- and
lastly, how they may be scarred or destroyed.
1. The rreatz'on of an estate in joint-tenancy depends on the
wording of the deed or devise, by which the tenants claim title :
for this estate can only arise by purchase or grant. that is, by the
act of the parties, and never by the mere act of law. Now, if an
estate be given to a plurality of persons, without adding any
restrictive, exclusive, or explanatory words, as if an estate be

granted to A and B and their heirs, this makes them immediately
joint-tenants in fee of the lands. For the law interprets the
grant so as to make all parts of it take effect, which can only be
done by creating an equal estate in them both. As therefore
the grantor has thus united their names, the law gives them a
thorough union in all other respects. For,
2. The pro/lcrties of a joint estate are derived from its unity,
which ‘is fourfold; the unity of interart, the unity of title, the
unity of time, and the unity of possession ,- or, in other words,
joint-tenants have one and the same interest, accruing by one
and the same conveyance, commencing at one and the same time,

and held by one and the same undivided possession.
"‘ First, they must have one and the same i/ztcrcst. One ["181

joint-tenant cannot be entitled to one period of duration or quan
tity of interest in lands, and the other to a different ; one cannot

be tenant for life, and the other for years ; one cannot be tenant
in fee, and the other in tail. But if land be limited to A and B
for their lives, this makes them joint-tenants of the freehold ; if

to A and B and their heirs, it makes them joint-tenants of the
l joint-tenancy was favored in the early common law, by reason of certain
advantages growing out _of this mode of tenure when the feudal system was in
force; but at the present day, the tendency of legislation in this country is
to abolish it, and convert limitations of estates to two or more persons into
tenancies in common, unless the grantees are joint-executors or joint-trus
tees, or unless it is expressly declared by the deed that the estate shall be
held in joint-tenancy. This change has been made because the doctrine of

survivorship, incident to such estates. is regarded as unreasonable and
burdensome.

360

OF ESTATES IN SEVERALTY,

inheritance. If land be granted to A and B for their lives, and
to the heirs of A; here A and B are joint-tenants of the freehold
during their respectives lives, and A has the remainder of the
fee in severalty; or if land be given to A and B, and the heirs ot
the body of A; here both have a joint estate for life, and A
hath a several remainder in tail. Secondly, joint-tenants must also
have a unity of title ; their estate must be created by one and
the same act, whether legal or illegal ; as by one and the same
grant, or by one and the same disseizin. joint-tenancy cannot
arise by descent or act of law ; but merely by purchase or
acquisition by the act of the party: and, unless that act be one
and the same, the two tenants would have different titles; and if

they had different titles, one might prove good and the other bad,
which would absolutely destroy the jointure. T/u'rdly, there
must also be a unity of time; their estates must be vested at
one and the same period as well as by one and the same title.
As in case of a present estate made to A and B ; ora remainder
in fee to A and B after a particular estate ; in either case A and
B are joint-tenants of this present estate, or this vested remainder.
But if. after a lease for life, the remainder be limited to the heirs

of A and B ; and during the continuance of the particular estate
A dies, which vests the remainder of one moiety in his heir: and
then B dies, whereby the other moiety becomes vested in the
heir of B : now A's heir and B's heir are not joint-tenants of
this remainder, but tenants in common ; for one moiety vested

"182] at one time, and the other moiety vested at another. ‘Yet
where a feoffment was made to the use of a man, and such wife
as he should afterwards marry, for term of their lives, and he
afterwards married; in this case it seems to have been held

that the husband and wife had a joint-estate, though vested
at different times ; because the use of the wife’s estate was in

abeyance and dormant till the intermarriage ; and, being then
awakened, had relation back, and took effect from the original
time of creation.
Lastly, in joint-tenancy there must be a
unity of ;ﬁa.rses.rz'on. Joint-tenants are said to be seized jwrmy (‘I
per taut, by the /mlf or moiety, and by all: that is, they each of
them have the entire possession, as well of every farce! as of the
w/tale.

They have not, one of them a seizin of one half or moiety,

and the other of the other moiety; neither can one be exclu
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sively seized of one acre, and his companion of another; but each
has an undivided moiety of the whole, and not the whole of an
undivided moiety. And therefore, if an estate in fee be given to
a man and his wife, they are neither properly joint-tenants, nor
tenants in common, for husband and wife being considered as one
person in law, they cannot take the estate by moieties, but both
are seized of the entirety, fer tout, at mm per my: the conse

quence of which is, that neither the husband nor the wife can
dispose of any part without the assent of the other, but the whole
must remain to the survivor.
Upon these principles, of a thorough and intimate union of
interest and possession, depend many other consequences and
incidents to the joint-tenant’s estate. If two joint-tenants let a
verbal lease of their land, reserving rent to be paid to one of them,
it shall enure to both, in respect of the joint-reversion. If their
lessee surrenders his lease to one of them, it shall also enure to
both, because of the privity, or relation of their estate. On the
same reason, livery of seizin, made to one joint-tenant, shall enure

to both of them: and the entry,or re-entry, of one joint-tenant
is as effectual in law as if it were the act of both. In all actions
also relating to their joint-estate, one joint-tenant cannot sue or be
sued withoutjoining the other. ‘* * * * Upon the same ground it
is held, that one joint-tenant cannot have an action against another
for trespass, in respect of his land ; for each has an equal right to
enter on any part of it. But one joint-tenant is not capable by him
self to do any act, which may tend to defeat or injure the estate of
the other ; as to let leases, or to grant copyholds: and if any waste
be done, which tends to the destruction of the inheritance, one
joint-tenant may have an action of waste against the other;

by construction of the statute \-Vestm. 2. ch. 22. So, too,
though at common law no action of account lay for one joint
tenant against another, unless he had constituted him his bailiff
or receiver, yet now by the statute, 4 Ann. ch. 16, joint-tenants

may have actions of account against each other, for receiving
more than their due share of the proﬁts of the tenements held
in joint-tenancy.2
From the same principle also arises the remaining grand
'Itcident of joint-estates ; viz., the doctrine of sun/2'2/0rslzz;z>.' by
2The action of account is now obsolete.
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which when two or more persons are seized of a joint estate, of

inheritance, for their own lives, or pur autrr vie, or are jointly
possessed of any chattel-interest, the entire tenancy.upon thc
decease of any of them,remains to the survivors, and at length

to the last survivor; and he shall be entitled to the whole_ estate,
whatever it be, whether an inheritance or a common freehold

only, or even a less estate.

This is the natural and regular

consequence of the union and entirety of their interest.

The

“‘184] interest of two joint-tenants, ‘is not only equal or similar,
but also is one and the same. One has not originally a distinct
moiety from the other; bit, if by any subsequent act (as by
alienation or forfeiture of either) the interest becomes separate
and distinct, the joint-tenancy instantly ceases. But, while it
continues, each of two joint-tenants has a concurrent interest in
the whole ; and therefore, on the death of his companion, the

sole interest in the whole remains to the survivor. For the
interest which the survivor originally had is clearly not divested
by the death of his companion ; and no other person can now
claim to have a joint estate with him, for no one can now have
an interest in the whole, accruing by the same title, and taking
effect at the same time with his own ; neither can any one claim
a .rq)aratc interest in any part of the tenements ; for that would
be to deprive the survivor of the right which he has in all, and
every part. As therefore the survivor’s original interest in the
whole still remains ; and as no one can now be admitted, either

jointly or severally, to any share with him therein ; it follows,
that his own interest must now be entire and several, and that

he shall alone be entitled to the whole estate (whatever it be)
that was created by the original grant.
This right of survivorship is called by our ancient authors
the jar accrcscmdi, because the right upon the death of one
joint-tenant accumulates and increases to the survivors; or, as

they themselves express it, “j>ar.r 1'//a communis acrreucit su/rer—
rlz'tz'bu.r, dc j)er.r0na in personnm, urguz ad ultimam :z¢crstz'tenz."
And this jus accrescmzdi ought to be mutual ; which I apprehend
to be one reason why neither the king, nor any corporation, can
be a joint-tenant with a private person. For here is no
mutuality : the private person has not even the remotest chance
of being seized of the entirety, by beneﬁt of survivorship; for
the king and the corporation can never die.
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" 3. We are, lastly, to inquire how an estate in joint- [*185
tenancy may be severed and destroyed. And this may be done
by destroying any of its constituent unities. I. That of timr1
which respects only the original commencement of the joint
estate, cannot indeed (being now past) be affected by any sub
sequent transactions. But, 2. The joint-tenants’ estate may be
destroyed, without any alienation, by merely disuniting their
p0.rse.r.rz'a1z. For joint-tenants being seized per my at par taut,
everything that tends to narrow that interest, so that they shall
not be seized throughout the whole, and throughout every part,
is a severance or destruction of the jointure.

And, therefore, if

two -joint-tenants agree to part their lands, and hold them in
severalty, they are no longer joint-tenants: for they have now
no joint-interest in the whole, but onlyaseveral interest respect
ively in the several parts. And for that reason also, the right
of survivorship is by such separation destroyed. By common
law all the joint-tenants might agree to make partition of the
lands, but one of them could not compel the other so to do: for
this being an estate originally created by the act and agreement
of the parties, the law would not permit any one or more of

them to destroy the united possession without a similar universal
consent. But now by the statutes 31 Hen. VIII., ch. I, and 32
Hen. VIII., ch. 32, joint-tenants, either of inheritances or other
less estates, are compellable by writ of partition to divide their

lands.8 3. The jointure may be destroyed by destroying the
unity of tille. As if one joint-tenant alienes and conveys his
estate to a third person: here the joint-tenancy is severed, and
turned into tenancy in common; for the grantee and the remain
ing joint-tenant hold by different titles (one derived from the
original, the other from the subsequent, grantor), though, till
partition made, the unity of possession continues. But a devise
of one’s share by will *‘is no severance of the jointure ["186

for no testament takes effect till after the death of the
testator, and by such death the right of the survivor (which
accrued at the original creation of the estate, and has therefore
3 These statutes have been superseded in England by later enactments,
prescribing particular methods of procedure to obtain partition. In the
various States of this country, also, statutes have been enacted, providing

[or the partition of estates held in joint-tenancy, or tenancy in common.
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a priority to the other, is already vested. 4. It may also be
destroyed by destroying the unity of intercsl. And therefore, if
there be two joint-tenants for life, and the inheritance is pur
chased by or descends upon either, it is a severance of the
jointure ; though, if an estate is originally limited to two for life,
and after to the heirs of one of them, the freehold shall re

main in jointure, without merging in the inheritance; because,
being created by one and the same conveyance, they are not
separate estates (which is requisite in order to a merger), but
branches of one entire estate. In like manner, if a joint-tenant
in fee makes a lease for life of his share, this defeats the joint
ure : for it destroys the unity both of title and of interest.

And,

whenever or by whatever means the jointure ceases or is severed,
the right of survivorship, or jus a(cn‘.r£z'/1111', the same instant
ceases with it. Yet, if one of the three joint-tenants alienes his
share, the two remaining tenants still hold their parts by joint
tenancy and survivorship: and if one of the three joint-tenants
release his share to one of his companions, though the joint
tenancy is destroyed with regard to that part, yet the two
remaining parts are still held in jointure ; for they still preserve
their original constituent unities. But when,by any act or event,
different interests are created in the several parts of the estate,
or they are held by different titles, or if merely the possession
is separated; so that the tenants have no longer these four

indispensable properties, a sameness of interest, and undivided
possession, a title vesting at one and the same time, and by

one and the same act or grant; the jointure is instantly dis
solved.
"187] ""In general it is advantageous for the joint-tenants to
dissolve the jointure; since thereby the right of survivorship is
taken away, and each may transmit his own part to his own
heirs. Sometimes, however, it is disadvantageous to dissolve the

joint-estate ; as if there be joint-tenants for life, and they make
partition, this dissolves the jointure, and, though before they

each of them had an estate in the whole for their own lives and
the life of their companion, now they have an estate in a moiety
only for their own lives merely; and, on the death of either,
the reversioner shall enter on his moiety.

And, therefore, if

there be two joint-tenants for life, and one grants away his part
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for the lifevof his companion, it is a forfeiture: for, in the ﬁrst

place, by the severance of the jointure he has given himself in
his own moiety only an estate for his own life; and then he
grants the same land for the life of another; which grant, by a
tenant for his own life merely, is a forfeiture of his estate ; for
it is creating an estate which may by possibility last longer than
that which he is legally entitled to.
III. An estate held in aiparceuaijy is where lands of inherit
ance descend from the ancestor to two or more persons.‘

It

arises either by common law or particular custom. By common
law: as where a person seized in fee-simple or in fee-tail dies,
and his next heirs are two or more females, his daughters, sisters,
aunts, cousins, or their representatives: in this case they shall

all inherit, as will be more fully shown when we treat of descents
hereafter ; and these co-heirs are then called raﬂzrcmers ,- or, for
brevity, parcmers only. Parceners by particular custom art.
where lands descend, as in gavelkind, to all the males in equal
degree, as sons, brothers, uncles, &c. And, in either of these

cases, all the parceners put together make but one heir, and
have but one estate among them.

%

‘The /)1-0/irrtzks of parceners are in some respects like [*188
those of joint-tenants ; they having the same unities of hzterert,
til/e, and j)ossrssz'ou. They may sue and be sued jointly for
matters relating‘ to their own lands; and the entry of one _of
them shall in some cases enure as the entry of them all.
They cannot have an action of trespass against each other: but
herein they differ from joint-tenants, that they are also excluded
from maintaining an action of waste; for coparceners could at
all times put a stop to any waste by writ of partition, but till
the statute of Henry the Eighth joint-tenants had no such
power. Parceners also differ materially from joint-tenants in
four other points. 1. They always claim by descent, whereas
joint-tenants always claim by purchase. Therefore, if two sis
ters purchased lands, to hold to them and their heirs, they are
not parceners, but joint-tenants; and hence it likewise follows,

that no lands can be held in co-parcenary, but estates of inherit
ance, which are of a descendible nature; whereas not only
‘ Estates in coparcenary do not exist in the United States.

cas :s, the lands which descend are held by tenancy in common.

In similar
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estates in fee and in tail, but for life or years, may be held in
joint-tenancy. 2. There is no unity of time necessary to an
estate in co~parcenary.
For if a man had two daughters, to
whom his estate descends in co-parcenary, and one dies before
the other, the surviving daughter and the heir of the other, or
when both are dead, their two heirs are still pareeners: the

estates vesting in each of them at different times, though it be
the same quantity of interest, and held by the same title. 3.
Parceners, though they have a unity have not an mtz'rn‘y of
interest.
They are properly entitled each to the whole of a
distinct moiety: and of course there is no jus arcr¢'r£eIzdz', or
survivorship between them : for each part descends severally to
their respective heirs, though the unity of possession continues.
And as long as the lands continue in a course of descent, and
united in possession, so long are the tenants therein, whether
“‘189] male or female. called parceners. But if ‘the possession
be once severed by partition, they are no longer parceners, but
tenants in severalty ; or if one parcener aliens her share, though
no partition be made, then are the lands no longer held in [apar
cc/larjy, but in common.

Parceners are so called, saith Littleton, because they may be
constrained to make j>aﬂz'tz'orz. And he mentions many methods
of making it; four of which are by consent, and one by com
pulsion. The ﬁrst is, where they agree to divide the lands into
equal parts in severalty, and that each shall have such a deter
minate part.

The second is, when they agree to choose some

friend to make partition for them, and then the sisters shall
choose each of them her part according to seniority of age ; or
otherwise, as shall be agreed. The privilege of seniority is in
this case personal; for if the eldest sister be dead, her issue
shall not choose ﬁrst, but the next sister. ‘ * ** * A third
method of partition is, where the eldest divides, and then she
shall choose last ; for the rule of law is, cuju: cs! divz'sz'o, ulter'z'us

est elm/2'0. The fourth method is, where the sisters agree to
cast lots for their shares. And these are the methods by con
sent. That by compulsion is, where one or more sue out a writ
of partition against the others ; whereupon the sheriff shall go
to the lands, and make partition thereof by the verdict_ of a jury
there impannellcd, and assign to such of the parceners her part
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But there are some things ‘which are in [‘‘190

their nature impartible.

The mansion-house, common of esto

vers, common of piscary uncertain, or any other common with
out stint, shall not be divided ; but the eldest sister, if she
pleases, shall have them, and make the others a reasonable satis
faction in other parts of the inheritance: or, if that cannot be,

then they shall have the proﬁts of the thing by turns.
There is yet another consideration attending the estate in
coparcenary, that if one of the daughters has had an estate given
with her in fmnk~marr2'age by her ancestor (which we may re
member was a species of estates-tail, freely given by a relation
for the advancement of his kinswoman in marriage), in this case,
if lands descend from the same ancestor to her and her sisters in
fee-simple, she or her heirs shall have no share of them, unless

they will agree to divide the lands so given in frank-marriage in
equal proportion with the rest of the lands descending. This mode '
of division was known in the law of the Lombards ; which directs

the woman so preferred in marriage, and claiming her share of the
inheritance. anittere in confuszmz cum sororzlv/s, quantum pater ant
fratrr ei dzderit, quanda ambulawﬁt ad 112 rrilum. VVith us it is
denominated bringing those lands into /I016/l-p01.‘ which term I shall
explain in the very words of Littleton : “ It seemeth that this word
ﬁotc/1-fat, is in English a pudding ; for in a pudding is not com
monly put one thing alone, but one thing with other things to
gether." By this housewifely metaphor our ancestors meant to
inform us that the lands, both those given in frank-marriage and
those descending in fee-simple, should be mixed and blended to
gether, and then divided in equal portions among all the
daughters. But this was left to the choice of the donee in frank
marriage : and if she did not choose to put her lands into hotch
pot, she was presumed to be sufﬁciently *provided for, [*'191
and the rest of the inheritance was dividedamong her other sis
ters. The law of hotch-pot took place only when the other
lands descending from the ancestor were fee-simple ; for if they
descended in tail, the donee in frank-marriage was entitled to her
share, without bringing her lands so given into hotch-pot. And
the reason is, because lands descending in fee-simple are dis
tributed. by the policy of law, for the maintenance of all the
daughters ', and if one has a suﬁicient provision out of the same

inheritance, equal to the rest, it is not reasonable that she should
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have more : but lands, descending in tail, are not distributed by
the operation of the law, but by the designation of the giver, for
formam do/12': it matters not therefore how unequal this distri
bution may be. Also, no lands, but such as are given in frank
marriage, shall be brought into hotch-pot; for no others are
looked upon in law as given for the advancement of the woman,
or by way of marriage-portion. And, therefore, as gifts in frank
marriage are fallen into disuse, I should hardly have mentioned

the law of hotch-pot, had not this method of division been re
vivcd and copied by the statute for distribution of personal es
tates, which we shall hereafter consider at large.

The estate in coparcenary may be dissolved, either by parti
tion, which disunites the possession; by alienation of one par
cener, which disunites the title, and may disunite the interest ;

or by the whole at last descending to and vesting in one single
' person, which brings it to an estate in severalty.
IV. Tenants in common are such as hold by several and dis
tinct titles, but by unity of possession ; because none knoweth
his own severalty, and therefore they all occupy promiscuously.
This tenancy therefore happens where there is a unity of
possession merely, but perhaps an entire disunion of in
terest, of title, and of time.

For if there be two tenants in

common of lands, one may hold his part in fee-simple, the other in
"‘192] tail, or for life ; so that there is no ‘necessary unity of in
terest : one may hold by descent, the other by purchase; or the
one by purchase from A, the other by purchase from B; so that
there is no unity of title ; one's estate may have been vested ﬁfty
years, the other’s but yesterday; so there is no unity of time.
The only unity there is, is thatof possession : and for this Little
ton gives the true reason, because no man can certainly tell which
part is his own; otherwise even this would be soon destroyed.
Tenancy in common may be created, either by the destruc
tion of the two otherestates, in joint-tenancy and coparcenary, or
by special limitation in a deed.‘ By the destruction of the
two other estates, I mean such destruction as does not sever the
5 One of the most common modes in which tenancies in common are cre
ated in the United States, is by the descent of lands from an ancestor dying
intestate, upon two or more persons as heirs at law. Various modes of
limiting an estate which would have created a joint-tenancy at common law,
are now held to create a tenancy in common (see anle, note I).
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unity of possession, but only the unity of title or interest. As,
if one of two joint-tenants in fee, alienes his estate for the life of
the alienee, the alienee and the other joint-tenant are tenants in
common ; for they have now several titles, the other joint-tenant
by the original grant, the alienee by the new alienation; and
they also have several interests, the former joint-tenant‘ in fee
simple, the alienee for his own life only.

So, if one joint-tenant

gives his part to A in tail. and the other gives his to B in tail,
the donees are tenants in common, as holding by different titles
and conveyances. If one of two parceners alienes, the alienee
and the remaining parcener are tenants in common; because
they hold by different titles, the parcener by descent, the alienee
by purchase. So likewise, if there be a grant to two mm, or two
women, and the heirs of their bodies, here the grantees shall be

joint-tenants of the life-estate, but they shall have several inherit
ances ; because they cannot possibly have one heir of their two
bodies, as might have been the case had the limitation been to a
man and waman, and the heirs of their bodies begotten: and in
this, and the like cases, their issue shall be tenants in common ;

because they must claim by different titles, one as heir of
A, and the other as heir of B; and those two not titles by
‘purchase, but descent.

In short, whenever an estate in [‘'‘193

joint-tenancy or coparccnary is dissolved, so that there be no
partition made, but the unity of possession continues, it is
turned into a tenancy in common.
A tenancy in common may also be created by express limita
tion in a deed; but here care must be taken not to insert words

which imply a joint~estate; and then if land be given to two or
more, and it be not joint-tenancy, it must be a tenancy in com
mon. But the law is apt in its constructions to favor joint-ten
ancy, rather than tenancy in common, because the divisible
services issuing from land (as rent, etc.), are not divided, nor the

entire services (as fealty) multiplied, by joint-tenancy, as they
must necessarily be upon a tenancy in common.

Land given to

two, to be holden the one moiety to one, and the other moiety
to the other, is an estate in common; and if one grants to an

other /zalf his land, the grantor and grantee are also tenants in
common ; because as has been before observed, joint-tenants do

not take by distinct halves or moieties; and by such grants the
division and severalty of the estate is so plainly expressed, that
24
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it is impossible they should take a joint-interest in the whole of
the tenements. But a devise to two persons to hold jointly and
se"ucrn//y, is said to be a joint-tenancy ; because that is necessarily
implied in the word “ jointly," the word “severally " perhaps
only implying the power of partition : and an estate given to A
and B, equally to be divided between them, though in dad: it

hath been said to be a joint-tenancy (for it implies no more than
the law has annexed to that estate, viz., divisibility), yet in will: it

is certainly a tenancy in common ; because the devisor may be
presumed to have meant what is most beneﬁcial to both devisees,
though his meaning is imperfectly expressed. And this nicety
in the wording of grants makes it the most usual as well

‘I941 as the safest way, when a tenancy in common ‘is meant
to be created, to add express words of exclusion as well
as description, and limit the estate to A and B, to hold as is/mu/s

in 601711110”, and not a.rjoz'm‘-tenant.r.
As to the iucide/zts attending a tenancy in common : tenants
in common (like joint-tenants) are compellable by the statutes
of Henry VIII. and William III., before mentioned, to make

partition of their lands; which they were not at common law.
They properly take by distinct moieties, and have no entirety of
interest ; and therefore there is no survivorship between tenants
in common. Their other incidents are such as merely arise from
the unity of possession; and are therefore the same as appertain
to joint-tenants merely upon that account: such as being liable
to reciprocal actions of waste, and of account, by the statutes of

Westm. 2. ch. 22. and 4 Ann. ch. 16. For by the common law no
tenant in common was liable to account with his companion for
embezzling the proﬁts of the estate ; though, if one actually
turns the other out of possession, an action of ejectment will lie
against him. But, as for other incidents of joint-tenants, which
arise from the privity of title, or the union and entirety of inter
est (such as joining or being joined in actions, unless in the case
where some entire or indivisible thing is to be recovered), these
are not applicable to tenants in common, whose interests are dis
tinct, and whose titles are not joint but several.
Estates in common can only be dissolved two ways ; I. By
uniting all the titles and interests in one tenant, by purchase or

otherwise; which brings the whole to one severalty: 2. By mak
ing partition between the several tenants in common, which
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gives them all respective severalties. For indeed tenancies in
common differ in nothing from sole_ estates, but merely in the
blending and unity of possession. And this ﬁnishes our inquiries
with respect to the nature of estales.

CHAPTER XIII.
[BL. COMM.—BOOK 11. cu. xm.]
Of I/1: T171: 10 T/zzﬂgr Rm], in General.

THE foregoing chapters having been principally employed in
deﬁning the nature of things real, in describing the tenure: by
Which they may be holden, and in distinguishing the several
kinds of estale or interest that may be had therein; I now come
to consider, lastly, the [£116 to things real, with the manner of

acquiring and losing it.
A title is thus deﬁned by Sir Edward Coke— Tz'lulu.r cstjusla
mum p0ssidena'z' fdquad nastmm cst : or, it is the means whereby
the owner of lands hath the just possession of his property.
There are several stages or degrees requisite to form a com
plete title to lands and tenements. We will consider them in a.
progressive order.
'
I. The lowest and most imperfect degree of title consists in
the mere nakca'p0:.te':si01l, or actual occupation of the estate ;
without any apparent right, or any shadow or pretence of right,
to hold and continue such possession. This may happen when
one man invades the possession of another; and by force or sur
prise turns him out of the occupation of his lands ; which is
termed a dz'ss:z'zz'n, being a deprivation of that actual seizin, or
corporal freehold of the lands, which the tenant before enjoyed.
Or it may happen, that after the death of the ancestor and before
the entry of I"the heir, or after the death of a particular P196
tenant and before the entry of him in remainder or reversion, a

stranger may contrive to get possession of the vacant land, and
hold out him that had a right to enter. In all which cases, and
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many others that might be here suggested, the wrongdoer has
only a mere naked possession, which the rightful owner may put
an end to, by a variety of legal remedies, as will more fully ap
pear in the third book of these Commentaries. But in the mean
time, till some act be done by the rzlglztful owner to divest this
possession and assert his title, such actual possession is,-jtrima
facie, evidence of a legal title in the possessor ; and it may, by
length of time, and negligence of him who hath the right, by de
grees ripen into a perfect and indefeasible title. And, at all events,
without such actual possession no title can be completely good.
II. The next step to agood and perfect title is the fig‘/It of
p0s.re.r.rt'on, which may reside in one man, while the actual pos
session is not in himself, but in another.

For if a man be dis

seized, or otherwise kept out of possession, by any of the means
before mentioned, though the actual possession be lost, yet he has

still remaining in him the nlglzt of possession; and may exert
it whenever he thinks proper, by entering upon the disseizor, and
turning him out of that occupancy which he has so illegally
gained. But this right of possession is of two sorts: an apparent
right of possession, which may be defeated by proving a better ;
and an actual right of possession, which will stand the test against
all opponents. Thus if the disseizor, or other wrongdoer, dies
possessed of the land whereof he so became seized by his own
unlawful act, and the same descends to his heir; now by the com
mon law the heir hath obtained an apparent right, though the
actual right of possession resides in the person disseized ; and it
shall not be lawful for the person disseized to divest this apparent
right by mere entry or other act of his own, but only an action at
law: for, until the contrary be proved by legal demonstration,
‘197] the law will rather presume the right to i"reside in the heir,
whose ancestor died seized,than in one who has no such presump
tive evidence to urge in his own behalf. Which doctrine in some
measure arose from the principles of the feudal law, which, after
feuds became hereditary, much favored the right of descent; in
order that there might be a person always upon the spot to per
form the feudal duties and services; and therefore when a feuda

' tory died in battle, or otherwise, it presumed always that his chi]
dren were entitled to the feud, till the right was otherwise deter

mined by his fellow-soldiers and fellow-tenants, the peers of the
feudal court. But if he, who has the actual right of possession
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puts in his claim, and brings his action within a reasonable time,
and can prove by what unlawful means the ancestor became
seized, he will then by sentence of law recover that possession,

to which he hath such actual right. Yet, if he omits to bring
this his possessory action within acompetent time, his adversary
may imperceptibly gain an actual right of possession, in conse
quence of the other’s negligence. And by this, and certain
other means, the party kept out of possession may have nothing
left in him, but what we are next to speak of; r/z'z.:
III. The mere rig/it ofﬁ)’0ﬁCl'Z_}', the jus pr0prz'etatz's, without
either possession or even the right of possession. This is fre
quently spoken of in our books under the name of the mere rig/1!,
jus mcmm ; and the estate of the owner is in such cases said to
be totally divested, and put to a rzlg/zt. A person in this situa
tion may have the true ultimate property of the lands in him
self : but by the intervention of certain circumstances, either by
his own negligence, the solemn act of his ancestor, or the deter

mination of a court of justice, the presumptive evidence of that
right is strongly in favor of his antagonist ; who has thereby ob
tained the absolute right of possession. As, in the ﬁrst place.
if a person disseized, or turned out of possession of his estate,
neglects to pursue his remedy within the time limited by law :
by this means the disseizor or his heirs gain the actual right

of possession: ‘for the law presumes that either he [*198
had a good right originally, in virtue of which he entered on the
lands in question, or that since such his entry he has procured
a sufﬁcient title; and, therefore, after so long an acquiescence,
the law will not suffer his possession to be disturbed without in

quiring into the absolute right of property. Yet, still, if the per
son disseized or his heir has the true right of property remaining
in himself, his estate is indeed said to be turned into a mere right ;

but, by proving such his better right, he may at length recover the
lands. Again, if a tenant in tail discontinues his estate-tail, by
alienating the lands to a stranger in fee, and dies ; here the issue in
tail hath no right of j‘/o:scssz'on, independent of the right of prep
rrty : for the law presumes, prima facie, that the ancestor would
not disinherit, or attempt to disinherit, his heirs, unless he had

power so to do; and therefore, as the ancestor had in himself
the right of possession, and has transferred the same to a stran
ger, the law will not permit that possession now to be disturbed,
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unless by showing the absolute right of property to reside in an
other person. The heir therefore in this case has only a mere
rzlg/zt, and must be strictly held to the proof of it, in order to re
cover the lands.

Lastly, if by accident, neglect, or otherwise,

judgment is given for either party in any fossrssory action (that
is, such wherein the right of possession only, and not that of
property, is contested), and the other party hath indeed in him
self the right of property, this is now tumed to a mere rig/at ,
and upon proof thereof in a subsequent action denominated a
writ of right, he shall recover his seizin of the lands.
Thus, if a disseizor turns me out of possession of my lands,
he thereby gains a merenaked possession, and I still retain the
fig‘/at ofj>o:se.r.rz'orz, and rzlg/It qfpropcrly. If the disseizor dies,
and the lands descend to his son, the son gains an apparent right

of possession ; but I still retain the artual right both of possess-2'01:
and property. If I acquiesce for thirty years, without bringing
any action to recover possession of the lands, the son gains the
‘199] actual night ofp0:.r¢’.rsion, and I retain ‘nothing but the
mare night ofprnperly. And even this right of property will fail,
or at least it will be without a remedy, unless I pursue it within
the space of sixty years. So also if the father be tenant in tail,
and alienes the estate-tail to a stranger in fee, the alienee there

by gains the rzlg/zt of;tos.re.vsz'on, and the son
1'1};/zt or rzlg/zt ofprojberify. And hence it will
may have the possession, another the rzlg/zt
third the rzlg/It qfpropertj/.‘ For if a tenant

hath only the mere
follow, that one man
qf passzssion, and a
in tail infeoffs A in

1 The formerly established English doctrine, that one man might have the
j)0_r.rer.rf0n, another the rzlg/ll q/';$as.ve.r.rion, and a third the rz_';/'1! qf;$roj)erI_y,

is no longer maintained. The law now recognizes only the /lo,r.rer;:'on and
r1_‘gIztofpo_r.re.r.\-ion, ignoring altogether any rig/It nfji/'0/>erly, as distinct from
these symbols of ownership. This change has been effected by the abolition

of those real actions, by which the right of property was determined, as dis
tinguished from the right of possession. “ The statute 3 & 4 \\’ill. lV., ch. 27,
provides that, at the determination of the period which it limits, the rig/zt and
Iille of the person, who might within that time have pursued his remedy for the
recovery of the property, .r/mllber.z'!z'1|g:/1'.rhed,' and its great feature and chief
CffCCt therefore is, to make rzlg/1! dependent on ;to:.m-:1'on, by limiting the
period within which that right can be asserted, to 20 years from the time at
which the right of the claimant ﬁrst accmed.” (Kerr’s Blackstone, p. I67.)

In the United States, statutes of limitation usually prescribe the same
period (20 years), as the time within which actions for the recovery of real
property must be brought, to prevent the extinguishment of an owner‘s title

by adverse possession.
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fee-simple, and dies, and B disseizes A; now B will have the

posse.r.rz‘0u, A the rzlg/ll qfp0sse.rsz'01z, and the issue in tail the rzlrr/1!
qfpropznly .' A may recover the possession against B ; and after
wards the issue in tail may evict A, and unite in himself the
possession, the right of possession, and also the right of prop
erty. In which union consists
IV. A complete title to lands, tenements, and hereditaments.

For it is an ancient maxim of the law, that no title is completely
good, unless the right of possession be joined with the right of
property; which right is then denominated a double right, ju:
duplimizmz, or droit droit. And when to this double right the
actual possession is also united, there is, according to the ex

pression of Fleta, juris rt sez'.r1'mz' r02y'Imctz'0,- then, and then only,
is the title completely legal.

CHAPTER XIV.
[nr.. comr.—aoorc II. on. xw.]
Of Till: by Desrml.‘

THE several gradalz'wzs and stages, requisite to form a complete
lit/e to lands, tenements, and hcreclitaments, having been brieﬂy

stated in the preceding chapter, we are next to consider the sev
eral 1nmlm'1'.r, in which this complete title (and therein principal
ly the right of fro/)er/y) may be reciprocally lost and acquired:
whereby the dominion of things real is either continued or trans
ferred from one man to another. And here we must ﬁrst of all1
observe, that (as gain and loss are terms of relation, and of a.

reciprocal nature) by whatever method one man gains an estate,
by that same method or its correlative some other man has lost
it. As where the heir acquires by descent, the ancestor has ﬁrst
lost or abandoned his estate by his death : where the lord gains
land by escheat, the estate of the tenant is ﬁrst of all lost by the
natural or legal extinction of all his hereditary blood : where at
1 In this chapter a few passages, of comparativelylittle importance, have

been omitted.

The places of omission are distinguished by asterisks.
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man gains an interest by occupancy, the former owner has pre
viously relinquished his right of possession: where one man
claims by prescription or immemorial usage, another man has
either parted with his right by an ancient and now forgotten
grant, or has forfeited it by the supineness or neglect of himself
and his ancestors for ages: and so, in case of forfeiture, the ten

ant by his own misbehavior or neglect has renounced his inter
est in the estate; whereupon it devolves to that person who by
law may take advantage of such default; and, in alienation by
*201] common assurances, ‘the two considerations of loss and

acquisition are so interwoven, and so constantly contemplated
together, that we never hear of a conveyance, without at once

receiving the idea as well of the grantor as the grantee.
The methods therefore of acquiring on the one hand, and of
losing on the other, a title to estates in things real, are reduced
by our law to two; descent, where the title is vested in a man by
the single operation of law ; and purr/azse, where the title is
vested in him by his own act or agreement.
Descent, or hereditary succession, is the title whereby a man
on the death of his ancestor acquires his estate by right of rep
resentation, as his heir-at-law.

An heir, therefore, is he upon

whom the law casts the estate immediately on the death of the
ancestor: and an estate, so descending to the heir, is in law
called the inheritance.
The doctrine of descents, or law of inheritances in fee-simple,

is a point of the highest importance ; and is indeed the principal
object of the laws of real property in England. All the rules
relating to purchases, whereby the legal course of descents is
-broken and altered, perpetually refer to this settled law of in
heritance, as a datum or ﬁrst principle universally known, and
upon which their subsequent limitations are to work. Thus a
gift in tail, or to a man and the heirs of his body, is a lim

itation that cannot be perfectly understood without a pre
vious knowledge of the law of descents in fee-simple. One may
well perceive that this is an estate conﬁned in its descent to such
-heirs only of the donee, as have sprung or shall spring from his
body; but who those heirs are, whether all his children both
male and female, or the male only, and (among the males)
whether the e'.dest. youngest, or other son alone, or all the sons

together, shall be his heirs ; this is a point that we 'nust result
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back to the standing law of descents in fee-simple to be in
formed of.
‘In order, therefore, to treat a matter of this universal [*202
consequence the more clearly, I shall endeavor to lay aside such
matters as will only tend to breed embarrassment and confusion
in our inquiries, and shall conﬁne myself entirely to this one ob
ject. I shall therefore decline considering at present who are,
and who are not, capable of being heirs ; reserving that for the
chapter of 6'56/t£'t2l'.S‘. I shall also pass over the frequent division
of descents into those by custom, statute, and common law .' for
descents by particular custom, as to all the sons in gavelkind, and
to the youngest in borough-english, have already been often
hinted at, and may also be incidentally touched upon again ; but
will not _make a separate consideration by themselves, in a sys
tem so general as the present : and descents by statute, or fees
tail jierformam do/ti, in pursuance of the statute of V)/estminstcr
the second, have also been already copiously handled ; and it has
been seen that the descent in tail is restrained and regulated ac
cording to the words of the original donation, and does not en
tirely pursue t/us common law doclri/zeqf in/terz'tauc'e,' which, and
which only, it will now be our business to explain.
And, as this depends not a little on the nature of kindred,
and the several degrees of consanguinity, it will be previously
necessary to state, as brieﬂy as possible, the true notion of this
kindred or alliance in blood.
Consanguinity, or kindred, is deﬁned by the writers on these
subjects to be “ vi/mtlumpersouarum ab eodem Stllﬂilt’ (l'L‘SC£lZd£Il
tium : ” the connection or relation of persons descended from the
same stock or common ancestor. This consanguinity is either
lineal, or collateral.
"‘Lineal consanguinity is that which subsists between P203
persons, of whom one is descended in a direct line from the
other, as between john Stiles (the propositus in the table of con
sanguinity) and his father, grandfather, great-grandfather, and
so upwards in the direct ascending line ; or between John Stiles

and his son. grandson, great-grandson, and so downwards in the
direct descending line. Every generation, in this lineal direct
consanguinity, constitutes a different degree, reckoning either
upwards or downwards: the father of John Stiles is related to
him in the ﬁrst degree, and so likewise is his son ; his grandsire
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and grandson in the second ; his great-grandsire and great
grandson in the third. This is the only natural way of reckon~
ing the degrees in the direct line, and therefore universally ob
tains, as well in the civil, and canon, as in the common law.

The doctrine of lineal consanguinity is suﬂﬁciently plain and
obvious; but it is at the ﬁrst view astonishing to consider the
number of lineal ancestors which every man has, within no very
great number of degrees ; and so many different bloods is a man
said to contain in his veins, as he hath lineal ancestors.

Of these

he hath two in the ﬁrst ascending degree, his own parents; he
hath four in the second, the parents of his father and the parents
of his mother; he hath eight in the third, the parents of his two
grandfathers and two grandmothers; and by the same rule of
progression, he hath an hundred and twenty-eight in the seventh ;
a thousand and twenty-four in the tenth: and at the twentieth
degree, or the distance of twenty generations, every man hath

above a million of ancestors, as common arithmetic will demon

strate.2 This lineal consanguinity, we observe, falls strictly
*204] within the definition of 212'/1011/2111: “‘/rrrsa/mrmn ab todruz
s/ijbi/c ahrrma'czztz'um ; since lineal relations are such as descend
one from the other, and both of course from the same common

ancestor.
Collateral kindred answers to the same description : collateral

relations agreeing with the lineal in this, that they descend from
the same stock or ancestors, but differing in this, that they do

not descend one from the other. Collateral kinsmen are such
then as lineally spring from one and the same ancestor, who is the
stz'r;;):, or root, the stijws, trunk, or common stock, from whence

these relations are branched out.

As if John Stiles hath two

‘"2051 sons, who hath ‘each a numerous issue; both these is

sues are lineally descended from John Stiles as their common
ancestor ; and they are collateral kinsmen to each other, because
they are all descended from this common ancestor, and all have
2 [This calculation is right in numbers, but is founded on afalse supposition

as is evident from the results ; one of which is to give a man a greater num
ber of ancestors all living at one time than the whole population of the earth:
another would be, that each man now living, instead of being descended
from Noah and his wife alone, might claim to have had at that time an almost
indeﬁnite number of relatives. Intermarriages among relatives are one check

on this incredible increase of relatives. This is not-ced afterwards by Black
stone, as to collateral relatives.'|
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a portion of his blood in their veins, which denominates them
corzsarzguzﬁcos.

\/Ve must be careful to remember, that the very being of col
lateral consanguinity consists in this descent from one and the
same common ancestor. Thus Tz'z‘z'us and his brother are re
lated; why? because both are derived from one father.
Tz'tz'us
and his ﬁrst cousin are related; why? because both descend
from the same grandfather ; and his second cousin’s claim to
consanguinity is this, that they are both derived from one and
the same great-grandfather. In short, as many ancestors as a
man has, so many common stocks he has, from which collateral

kinsmen may be derived. And as we are taught by holy writ,
that there is one couple of ancestors belonging to us all, from
whom the whole race of mankind is descended, the obvious and

undeniable consequence is, that all men are in some degree rela
ted to each oi1er. For indeed, if we only suppose each couple
of our ancestors to have left, one with another, twochildren ; and

each of those children on an average to have left two more (and,
without such a supposition, the human species must be daily
diminishing); we shall ﬁnd that all of us have now subsisting

near two hundred and seventy millions of kindred in the ﬁfteenth
degree, at the same distance from the several common ancestors
as ourselves are; besides those that are one or two descents

nearer to or farther from the common stock, who may amount to
as many more. And if this calculation should appear incompati
ble with the number of inhabitants on the earth, it is because,

by intermarriages among the several descendants from the same
ancestor, a hundred or a thousand modes of consanguinity may
be consolidated in one person, or he may be related to us a hun
dred or a thousand different ways.
“Tire method of computing these degrees in the [*206
canon law, which our law has adopted, is as follows: we begin at
the common ancestor, and reckon downwards: and in whatsoever
degree the two persons, or the most remote of them, is distant

from the common ancestor, that is the degree in which they are
related to each other. Thus Tz'lz'ur and his brother are related
in the ﬁrst *degree; for from the father to each of them [*207
is counted only one. T[tins and his nephew are related in the
second degree ; for the nephew is two degrees removed from the
common ancestor; w'z. his own grandfather, the father of Titius,
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Or (to give a more illustrious instance from our English annals),
King Henry the Seventh, who slew Richard the Third in the

battle of Bosworth, was related to that prince in the ﬁfth degree.
Let thep1'o/1011'/us therefore in the table of consanguinity repre
sent King Richard the Third, and the class marked (e) King
Henry the Seventh. Now their common stock or ancestor was
King Edward the Third, the abavus in the same table: from him
to Edmond Duke of York, the pr-oawzs, is one degree; to Richard
Earl of Cambridge, the anus, two ; to Richard Duke of York, the

/later, three ; to King Richard the Third, the fro/msz'tus, four; and
from King Edward the Third to John of Gaunt (a) is one degree; to
John Earl of Somerset (b), two; to John Duke of Somerset (t),
three; to Margaret Countess of Richmond (It), four; to King
Henry the Seventh (c), ﬁve.

\Vhich last-mentioned prince, being

the farthest removed from the common stock, gives the denom
ination to the degree of kindred in the canon and municipal law.
Though, according to the computation of the civilians (who count
upwards, from either of the persons related, to the common stock,

and then downwards again to the other: reckoning a degree for
each person both ascending and descending), these two princes
were related in the ninth degree, for from King Richard the Third

to Richard Duke of York is one degree ; to Richard Earl of Cam
bridge, two; to Edmond Duke of York, three; to King Edward

the Third, the common ancestor, four; to John of Gaunt, ﬁve ; to
john Earl of Somerset, six; to John Duke of Somerset, seven; to
Margaret Countess of Richmond, eight ; to King Henry the Sev
enth, nine.
I"2081 "‘ The nature and degrees of kindred being thus in some

measure explained, I shall next proceed to lay down a series
of rules or canons of inheritance, according to which, estates

are transmitted from the ancestor to the heir; together with
an explanatory comment, remarking their original and pro
gress, the reasons upon which they are founded, and in some
cases their agreement with the laws of other nations.

1. The ﬁrst rule is, that inheritances shall lineally descend to
the issue of the person who last died actually seized in izzfinituvn ,
but shall never lineally ascend.8
3 This rule was changed in England, by statute 3 & 4 VVill. IV., ch. 106,
which went into eﬁectin I834. The rule now established is, that inheritance

shall be traced from the last purchaser of the property; and for this purpose
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To explain the more clearly both this and the subsequent
rules, it must ﬁrst be observed, that by law no inheritance can

vest, nor can any person be the actual complete heir of another,
till the ancestor is previously dead. Ncma est /zarres r/1'?/mtz':.
Before that time the person who is next in the line of succession
is called an /zeir apparent, or heir _z>re.ru1nptz'e'e'. Heirs a/iparent
are such, whose right of inheritance is indefeasible, provided they
outlive the ancestor; as the eldest son or his issue, who must by
the course of the common law be heir to the father whenever he
happens to die. Heirs prarullz/)ti2/e are such who, if the ances
tor should die immediately, would in the present circumstances
of things be his heirs; but whose right of inheritance may be
defeated by the contingency of some nearer heir being born ; as
a brother, or nephew, whose presumptive succession may be de
stroyed by the birth of a child ; or a daughter, whose present
hopes may be hereafter cut off by the birth of a son. Nay, even
if the estate hath descended, by the death of the owner, to such

brother, or nephew, or daughter, in the former cases, the estate
shall be devested and taken away by the birth of a posthumous
child; and, in the latter, it shall also be totally devested by the
birth of a posthumous son.‘ We must also remember, ["209
that no person can be properly such an ancestor, as that an in
heritance of lands or tenements can be derived from him, unless
he hath had actual seizi/1 of such lands, either by his own entry,
or by the possession of his own or his ancestor’s lessee for years,
the person last entitled to the property shall be deemed to be the purchaser,
unless it be proved that he inherited it. The ancient maxim,.rei.rz'na fad!

.tti;>item, is therefore, entirely abrogated.

The person “last entitled to the

property” includes the last person who had a right thereto, whether he did
or did not obtain the possession, or receive the rents and proﬁts thereof.
The rule that inheritances never lineally ascend, has also been altered;
and it is now provided that an inheritance shall descend to the issue of the last
purchaser, and that, on failure of his issue, it shall pass to his nearest lineal
ancestor, or theissue of such ancestor, the ancestor taking in preference to his
or her issue.
Paternal ancestors and their descendants are preferred to
maternal ancestors and their descendants.
In this country, the doctrine,.m'.n'nafaa't sli;>z'l:rn,has also been abolished in

most, if not all, of the States, and an estate of inheritance passes to the heirs
of the person who last had the right of ownership therein ; and it is also a
general rule that, in default of lineal descendants, lineal ancestors inherit, in
preference to relatives of the collateral line. But_ collateral relatives are usually

admitted after a father or mother, in preference to more remote lineal ancestors
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or by receiving rent from a lessee of a freehold: or unless he
hath had what is equivalent to corporal seizin in hereditaments
that are incorporeal ; such as the receipt of rent, a presentation
to the church in case of an advowson, and the like.

But he

shall not be accounted an ancestor, who hath had only a bare
right or title to enter or be otherwise seized. And therefore all
the cases which will be mentioned in the present chapter, are
upon the supposition that the deceased (whose inheritance is
now claimed) was the last person actually seizcd thereof. For
the law requires this notoriety of jlorressiorz, as evidence that the
ancestor had that property in himself, which is now to be trans
mitted to his heir. Which notoriety had succeeded in the place
of the ancient feudal investiture, whereby, while feuds were
precarious, the vassal on the descent of lands was formerly ad
mitted in the lord’s court (as is still the practice in Scotland)
and there received his seizin, in the nature of a renewal of his

ancestor's grant, in the presence of the feudal peers; till at
length, when the right of succession became indefeasible, an

entry on any part of the lands within the county (which if dis
puted was afterwards to be tried by those peers), or other
notorious possession, was admitted as equivalent to the formal

grant of seizin, and made the tenant capable of transmitting his
estate by descent. The seizin therefore of any person, thus
understood, makes him the root or stock, from which all future

inheritance by right of blood must be derived: which is very
briefly expressed in this maxim, seisinafacz't stzfitcm.
*210] ‘When therefore a person dies so seized, the inherit
ance ﬁrst goes to his issue : as if there be Geoffrey, John, and
Matthew, grandfather, father, and son; and John purchases
lands, and dies ; his son Matthew shall succeed him as heir, and

not the grandfather Geoffrey; to whom the land shall uczwr
arce/zd, but shall rather escheat to the lord.
This rule, so far as it is aﬁirmative and relates to lineal

descents, is almost universally adopted by all nations; and it
seems founded on a principle of natural reason, that (whenever
a right of property transmissible to representatives is admitted)
the possessions of parents should go, upon their decease, in the
ﬁrst place to their children, as those to whom they have given
being, and for whom they are therefore bound to provide. But
the negative branch, or total exclusion of parents and all lineal
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ancestors from succeeding to the inheritance of their offspring,
is peculiar to our own laws, and such as have been deduced froin
the same original. “‘ "“ "‘ Yet that there is nothing unjust or
absurd in it, but that on the contrary it is founded upon very good
legal reason, may appear from considering as well the nature
of the rule itself, as the occasion of introducing it into our laws.
* We are to reﬂect, in the ﬁrst place, that all rules of ["‘211

succession to estates are creatures of the civil polity, and juris
posiliz/i merely. The right of property, which is gained by
occupancy, extends naturally no farther than the life of the
present possessor: after which the land by the law of nature,
would again become common, and liable to be seized by the next
occupant ; but society, to prevent the mischiefs that might ensue
from a doctrine so productive of contention, has established con
veyances, wills, and successions ; whereby the property originally

gained by possession is continued and transmitted from one man
to another, according to the rules which each state has respect
ively thought prdper to prescribe. There is certainly therefore
no injustice done to individuals, whatever be the path of descent
marked out by the municipal law.
If we next consider the time and occasion of introducing
this rule into our law, we shall ﬁnd it to have been grounded upon
very substantial reasons. I think there is no doubt to be made,.
but that it was introduced at the same time with, and in conse

quence of, the feudal tenures. For it was an express rule of the
feudal law, that rzzcressz'onz'.r fzudi la/1': art uatum, quodascmdentzs
non A-urrm’m1t,' and therefore the same maxim obtains also in

the French law to this day.

Our Henry the First indeed, among

other restorations of the old Saxon laws, restored the right of

succession in the ascending line: but this soon fell again into
disuse; for so early as Glanvil’s time, who wrote under Henry
the Second, we ﬁnd it laid down as established law, that /zzredzl

ta: mmqzmm ascma'it,' which has remained an invariable maxim
ever since. These circumstances evidently show this rule to be
of feudal origin.
an
a
i
1
n
qr
I
I»
an
1‘
II. A second general rule or canon is, that the male issue
shall be admitted before the female.‘
‘This canon is still in force in English law, but does not prevail in the
United States, where it is the established rule that all the children shall in

herit equally, males and females being classed together.
25
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.213] 4"Thus sons shall be admitted before daughters; or, as
our male lawgivers have somewhat uncomplaisantly expressed
it, the worthiest of blood shall be preferred. As if John Stiles
hath two sons, Matthew and Gilbert, and two daughters, Mar
garet and Charlotte, and dies ; ﬁrst Matthew, and (in case of his

death without issue) then Gilbert shall be admitted to the
succession in preference to both the daughters.
This preference of males to females is entirely agreeable to
the law of succession among the Jews, and also among the states
of Greece, or at least among the Athenians; but was totally
unknown to the laws of Rome (such of them, I mean, as are at
present extant) wherein brethren and sisters were allowed to

succeed to equal portions of the inheritance. I shall not here
enter into the comparative merit of the Roman and the other
constitutions in this particular, nor examine into the greater
dignity of blood in the male or female sex: but shall only observe,
that our present preference of males to females seems to have
arisen entirely from the feudal law. For thdugh our British
ancestors, the \Velsh, appear to have given a preference to
males, yet our Danish predecessors (who succeeded them) seem
to have made no distinction of sexes, but to have admitted all

the children at once to the inheritance. But the feudal law of
the Saxons on the continent (which was probably brought over
hither, and ﬁrst altered by the law of king Canute) gives an
-evident preference of the male to the female sex. “ Pater ant
-mater dzfmzcli, ﬁ/2'0 non /i./z'zz', /za:/rdz'tate1n 1'z.'lz'nqm’ut. . . . . . .
-Qui defunct”: 110/1 ﬁlios sad ﬁlia: re1z'querz't, ad ms omuz'.r /1¢redi
.tas ;>ertz'zwat.” It is possible therefore that this preference might
be a branch of that imperfect system of feuds, which obtained
here before the conquest; especially as it subsists among the
*214] customs of gavelkind, and as, in the ‘charter or laws of

King Henry the First, it is not (like many Norman innovations)
given up, but rather enforced. The true reason of preferring
t-he males must be deduced from feudal principles : for, by the
-genuine and original policy of that constitution, no female could
ever succeed to a proper feud, inasmuch as they were incapable
of performing those military services, for the sake of which that
system was established. But our law does not extend to a total
e-xciusion of females, as the Salic law, and others,‘ where feuds

were most strictly retained: it only postpones them to males;
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for though daughters are excluded by sons, yet they succeed
before any collateral relations ; our law thus steering a middle
course, between the absolute rejection of females, and the put
ting them on a footing with males.
III. A third rule or canon of descent is this: that where
there are two or more males, in equal degree, the eldest only
shall inherit ; but the females all together.6
As if a man hath two sons, Matthew and Gilbert, and two
daughters, Margaret and Charlotte, and dies ; Matthew his

eldest son shall alone succeed to his estate, in exclusion of
Gilbert the second son and both daughters ; but, if both the
sons die without issue before the father, the daughters Mar

garet and Charlotte shall both inherit the estate as coparccr
ners.
This rightof primogeniture in males seems anciently to have
only obtained among the Jews, in whose constitution the eldest

son had a double portion of the inheritance ; in the same manner
as with us, by the laws of King Henry the First, the eldest son
had the capital fee or principal feud of his father's possessions,
and no other pre-eminence;and *as the eldest daughter [*‘2l5
had afterwards the principal mansion. when the estate descend
ed in coparcenary.
Saxons, and even

The Greeks, the Romans, the Britons, the
originally the feudists, divided

the lands

equally ; some among all the children at large, some among the
males only. This is certainly the most obvious and natural way;
and has the appearance, at least in the opinion of younger broth

ers, of the greatest impartiality and justice. But when the em
perors began to create honorary feuds, or titles of nobility, it
was found necessary (in order to preserve their dignity) to make
them impartible, or (as they styled them) feuda z'udz'r/idua, and
in consequence descendible to the eldest son alone. This ex
ample was farther enforced by the inconveniences that attended
the splitting of estates ; namely, the division of military services,
the multitude of infant tenants incapable of performing any
duty, the consequential weakening of the strength of the king
dom, and the inducing younger sons to take up with the business
and idleness of a country life, instead of being serviceable to
5 This right of primogeniture is not recognized in the United States.

No

listinction is made between the children in regard to their interests in the
:state of the deceased.
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themselves and the public, by engaging in mercantile, in mili
tary, in civil, or in ecclesiastical employments. These reasons
occasioned an almost total change in the method of feudal
inheritances abroad; so that the eldest male began universally
to succeed to the whole of the lands in all military tenures: and
in this condition the feudal constitution was established in Eng
land by William the Conqueror.
Yet we ﬁnd that socage estates frequently descended to all
the sons equally, so lately as when Glanvil wrote, in the reign of
Henry the Second; and it is mentioned in the Mirror as a part of
our ancient constitution, that knights’ fees should descend to the
eldest son, and socage fees should be partible among the male
children. However, in Henry the Third's time, we ﬁnd by
Bracton that socage lands, in imitation of lands in chivalry, had

almost entirely fallen into the right of succession by primogeni
"216] turc, as the law now stands: ‘except in Kent, where they

gloried in the preservation of their ancient gavelkind tenure, of
which a principal branch was a joint inheritance of all the sons ;
and except in some particular manors and townships, where
their local customs continued the descent, sometimes to all,

sometimes to the youngest son only, or in other more singular
methods of succession.
As to the females, they are still left as they were by the an
cient law : for they were all equally incapable of performing any
personal service; and therefore one main reason of preferring
the eldest ceasing, such preference would have been injurious to
the rest : and the other principal purpose, the prevention of the
too minute subdivision of estates, was left to be considered

and provided for by the lords, who had the disposal of these
female heiresses in marriage. However, the succession by pri
mogeniture, even among females, took place as to the inheritance

of the crown ; wherein the necessity of a sole and determinate
succession is as great in the one sex as the other. And the
right of sole succession, though not of primogeniture, was also
established with respect to female dignities and titles of honor.
For if a man holds an earldom to him and the heirs of his body,
and dies, leaving only daughters; the eldest shall not of course
be countess. but the dignity is in suspense or abeyance till the
king shall declare his pleasure; for he, being the fountain of

honor, may confer it on which of them he pleases.

In which dis
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posltion is preserved a strong trace of the ancient law of fc uds,
before their descent by primogeniture even among the males was
established ; namely, that the lord might bestow them on which
of the sons he thought proper—“pr0grssszn1z est ut adﬁlios de
wuz'ret, 2'1: gum: .m'lz'cet a'amz'nu.r /10¢ vel/at bcmy‘icz'mn con
_/in/zarc.”
IV. A fourth rule, or canon of descents, is this: that the

lineal descendants, in z'ufim'llmz, of

any person

deceased

i"shall represent their ancestor; that is, shall stand in the [*217

same place as the person himself would have done, had he been
living.‘
Thus the child, grandchild, or great-grandchild (either male

or female) of the eldest son succeeds before the youngest son,
and so in izzji/12'/um. And these representatives shall take neither
more nor less, but just so much as their principals would have
done.

As if there be two sisters, Margaret and Charlotte ; and

Margaret dies, leaving six daughters ; and then John Stiles, the
father of the two sisters, dies without other issue : these six

daughters shall take among them exactly the same as their
mother Margaret would have done, had she been living ; that is,
a moiety of the lands of John Stiles in coparcenary: so that,
upon partition made, if the land be divided into twelve parts
thereof, Charlotte the surviving sister shall have six, and her six

nieces, the daughters of Margaret, one apiece.
This taking by representation is called succession 2'11 slz'r
jms, according to the roots: since all the branches inherit the
same share that their root, whom they represent, would have
done.

*

‘II

‘-

it

i

This mode of representation is a necessary consequence of the
double preference given by our law, ﬁrst to the male issue, and
next to the ﬁrst-born among the males, to both which the Roman
law is a stranger. For if all the children of three sisters were
in England to claim per capita, in their own right as next of kin
to the ancestor, without any respect to the stocks from whence
'1 This is also the general rule in the law of descent in the United States,
when the lineal descendants are of unequal degrees of relationship to the
common ancestor in whose estate they share 3 but when they are of equal
degrees of relationship, they take per mpila, 1'. 2. equally, or share and share

alike.
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they sprung, and those children were partly male and partly fe
male; then the eldest male among them would exclude not only
his own brethren and sisters, but all the issue of the other two

daughters; or else the law in this instance must be inconsistent
with itself, and depart from the preference which is constantly
given to the males and the ﬁrst-born, among persons in equal
degree. Whereas, by dividing the inheritance according to the
roots, or .\-11370:, the rule of descent is kept uniform and steady :
the issue of the eldest son excludes all other pretenders, as the
son himself (if living) would have done ; but the issue of two
daughters divide the inheritance between them, provided their
mothers (if living) would have done the same: and among these
several issues, or representatives of the respective roots, the same
preference to males and the same right of priniogeniture obtain
as would have obtained at the ﬁrst among the roots themselves,

the sons or daughters of the deceased. And if a man hath two
"219] sons, A and B, andA dies leaving two *sons, and then the
grandfather dies ; now the eldest son of A shall succeed to the
whole of his grandfather's estate: and if A had left only two
daughters, they should have succeeded also to equal moieties of
‘the whole, in exclusion of B and his issue.

But if a man hath

only three daughters, C, D, and E ; and C dies leaving two sons,
D leaving two daughters, and E leaving a daughter and a son
who is younger than his sister: here, when the grandfather dies,
the eldest son of C shall succeed to one third, in exclusion of the
younger; the two daughters of D to another third in partner—
ship ; and the son of E to the remaining third, in exclusion of

his elder sister. And the same right of representation, guided
and restrained by the same rules of descent, prevails downwards
in z'nﬁ/zitmn.
I

i

I

Q

*

I

I

I

I

I

V. A ﬁfth rule is that on failure of lineal descendants, or
issue, of the person last seized, the inheritance shall descend to

his collateral relations, being of the blood of the ﬁrst purchaser;
subject to the three preceding rules.T
7 This rule is now modiﬁed by the provision, stated in a previous note, that
lineal ancestors shall inherit in preference to collateral kindred.
The rule generally established in the American law of descent, which is
most closely correrondent to this English rule, is that, in default of lineal

descendants or ancestors who are ﬁrst entitled to inherit the property, the
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Thus if Geoffrey Stiles purchases land, and it descends to
John Stiles, his son, and John dies seized thereof without issue;
whoever succeeds to this inheritance must be of the blood of
Geoffrey, the ﬁrst purchaser of this family. The ﬁrst purchaser,
pcrquz'.rz'tor, is he who ﬁrst acquired the estate to his family,
whether the same was transferred to him by sale or by gift, or
by any other method, except only that of descent.
This is a rule almost peculiar to our own laws, and those of
. a similar original. For it was entirely unknown among the Jews,
Greeks, and Romans; none of whose laws looked any farther
than the person himself who died seized of the estate; but as
signed him an heir, without considering by what title he gained
it, or from what ancestor he derived it.

But the law of Nor

mandy agrees with our law in this respect; nor indeed is that
agreement to be wondered at, since the law of descents in both

is of feudal original ; and this rule or canon cannot otherwise be
accounted for than by recurring to feudal principles.
\Vhen feuds ﬁrst began to be hereditary, it was made a ne
cessary qualiﬁcation of the heir, who would succeed to a feud
that he should be of the blood of, that is, lineally de-*‘ ["‘221

scended from, the ﬁrst feudatory or purchaser. In consequence
whereof, if a vassal died seized of a feud of his own acquiring, or
fcudmn nowmz, it could not descend to any but his own offspring ;
no, not even to his brother, because he was not descended, nor

derived his blood. from the ﬁrst acquirer.

But if it was _fmdum

am/iquum, that is, one descended to the vassal from his ances
tors, then his brother, or such other collateral relation as was

descended and derived his blood from the ﬁrst feudatory, might
succeed to such inheritance. * * * The true feudal rea
son for which rule was this ; that what was given to a man, for
his personal service and personal merit, ought not to descend
to any but the heirs of his person. ‘ " *
I
However, in process of time, when the feudal rigor was in
part abated, a method was invented to let in the collateral rela
tions of the grantee to the inheritance, by granting him a _fcua'um
nor/zmz to hold ut feudum antiquum ,' that is with all the quali
inheritance passes to collateral relatives.

The classes of relatives who shall

inheritin such a case are specially designated by the statutes of the several
States, and th zre is considerable diversity of detail in the provisions of such

statutes.
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ties annexed to a feud derived from his ancestors, and then the

collateral relations were admitted to succeed even 5:: z'nﬁuitz/m,
because they might have been of the blood of, that is, descended

"2221 from the ﬁrst imaginary purchaser.

For il‘since it is

not ascertained in such general grants, whether this feud shall
be held utfeudum palemzmz or feudum avz'lmn, but ut _fcud1/1n
antiquum merely; as a feud of indeﬁnite antiquity; that is, since
it is not ascertained from which of the ancestors of the grantee
this feud shall be supposed to have descended ; the law will not,
ascertain it, but will suppose any of his ancestors, pro re uata,
to have been the ﬁrst purchaser; and therefore it admits any of
his collateral kindred (who have the other necessary requisites),
to the inheritance, because every collateral kinsman must be
descended from some one of his lineal ancestors.
Of this nature are all the grants of fee-simple estates of this
kingdom : for there is now in the law of England no such thing
as a grant of afcudum 7l0'Z/H711, to be held ut novmn ; unless in
the case of a fee-tail, and there we see that this rule is strictly
observed, and none but the lineal descendants of the ﬁrst donee

(or purchaser) are admitted ; but every grant of lands z'/1ﬁ’e-sim
p/e is will: us a fcudum novum to be /lt‘/d ut antiquzmz, as a feud
70/1056 autz'qm'ty is 1'na’rﬁ/zz'le; and therefore the collateral kin

dred of the grantee, or descendants from any of his lineal ances
tors, by whom the lands might have possibly been purchased,
are capable of being called to the inheritance. "‘ * " * *
This then is the great and general principle, upon which the
law of collateral inheritances depends ; that, upon failure of issue
in the last proprietor, the estate shall descend to the blood of the
ﬁrst purchaser; or, that it shall result back to the heirs of the

body of that ancestor, from whom it either really has,-or is sup
posed by ﬁction of law to have originally descended ; according
to the rule laid down in the year-books, F itzherbert, Brook, and
Hale, “that he who would have been heir to the father of the
deceased” (and, of course, to the mother, or any other real or

supposed purchasing ancestor), “shall also be heir to the son ;”
a maxim that will hold universally, except in the case of a
brother or sister of the half-blood, which exception (as we shall
see hereafter), depends upon very special grounds.
The rules of inheritance that remain are only rules of evi
denee, calculated to investigate who the purchasing ancestor
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was; which *2): fcudis were am‘z'quz's has in process of [*‘224
time been forgotten, and is supposed so to be in feuds that are
held ut autiqz/2's.
VI. A sixth rule or canon therefore is, that the collateral

heir of the person last seized must be his next collateral kins
man, of the w/mle bload. '’

First, he must be his next collateral kinsman, either person
ally orjure rqtresmtatz'ozzz's ; which proximity is reckoned accord
ing to the canonical degrees of_ consanguinity before mentioned.
Therefore, the brother being in the ﬁrst degree, he and his de
scendants shall exclude the uncle and his issue, who is only in
the second. And herein consists the true reason of the different
methods of computing the degrees of consanguinity, in the civil
law on the one hand, and in the canon and common laws on the

other. The civil law regards consanguinity, principally with re
spect to successions, and therein very naturally considers only
the person deceased, to whom the relation is claimed ; it there
fore counts the degrees of kindred according to the number of
persons through whom the claim must be derived from him;
and makes not only his great-nephew, but also his ﬁrst-cousin to
be both related to him in the fourth degree; because there are
three persons between him and each of them. The canon law
regards consanguinity principally with a view to prevent inces
tuous marriages, between those who have a large proportion- of
the same blood running in their respective veins ; and therefore
looks up to the author of that blood, or the common ancestor,

reckoning the degrees from him ; so that the great nephew is
related in the third canonical degree to the person proposed, and
the ﬁrst-cousin in the second ; the former being distant three de
grees from the common ancestor (the father of theproporilus), and
5 This rule has also been altered to some extent by statute 3 & 4 Will.
IV. ch. 106. Relatives of the half-blood are now entitled to inherit next after

any relation in the same degree of the whole blood, and his issue, when the
common ancestor is a male, and next after the common ancestor, when the
common ancestor is a female.
In this country, there is much diversity in the statutory provisions of

different States, in regard to inheritances by relatives of the whole and of
the half-blood. In some States, no distinction is made between those two
classes ; but in the larger number, relatives of the half-blood are postponed
to those of the whole blood. ln no state, however, are those of the half

blood entirely excluded from the inheritance.
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therefore deriving only one-fourth of his blood from the same
fountain ; the latter, and also thep1'0p0.ritus himself, bemg each of
them distant only two degrees from the common ancestor (the
grandfather of each), and therefore having one-half of each of their

bloods the same. The common law regards consanguinity prin
cipally with respect to descents; and having therein the same
"‘225] object in view as the civil, it may seem as if it ought * to

proceed according to the civil computation. But as it also re
spects the purchasing ancestor, from whom the estate was de
rived, it therein resembles the canon law, and therefore counts

in degrees in the same manner. Indeed the designation of per
son, in seeking for the next of kin, will come to exactly the same
end (though the degrees will be differently numbered), which
ever method of computation we suppose the law of England to
use ; since the right of representation, of the parent by the issue,
is allowed to prevail in z'11_ﬁ1z1'tz1m. This allowance was abso
lutcly necessary, else there would have frequently been many
claimants in exactly the same degree of kindred, as (for in
stance) uncles and nephews of the deceased ; which multiplicity,
though no material inconvenience in the Roman law of partible
inheritances, yet would have been productive of endless confu
sion where the right of sole succession, as with us, is established.
The issue or descendants therefore of John Stiles's brother are
all of them in the ﬁrst degree of kindred with respect to inherit
ances, those of his uncle in the second, and those of his great
uncle in the third ; as their respective ancestors, if living, would
have been; and are severally called to the succession in right
of such their representative proximity.
The right of representation being thus established, the former
part of the present rule amounts to this ; that on failure of issue
of the person last seized, the inheritance shall descend to the
other subsisting issue of his next immediate ancestor. Thus, if
John Stiles dies without issue, his estate shall descend to Fran
cis, his brother, or his representatives; he being lineally de
scended from Geoffrey Stiles, ]ohn’s next immediate ancestor, or
father.

On failure of brethren, or sisters, and their issue, it

shall descend to the uncle of john Stiles, the lineal descendant
of his grandfather George, and so on in inﬁnitum."‘
‘* *
"
"'226] * Now here it must be observed, that the lineal ances
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tors, though (according to the ﬁrst rule) incapable themselves of
succeeding to the estate, because it is supposed to have already
passed them, are yet the common stocks from which the next
successor must spring. And therefore in the Jewish law, which
in this respect entirely corresponds with ours, the father or other
lineal ancestor is himself said to be the heir, though long since
_ dead, as being represented by the persons of his issue ; who are
held to succeed, not in their own rights, as brethren, uncles, &c.,

but in right of representation, as the offspring of the father,
grandfather, &c., of the deceased.

But though the common an~

cestor be thus the root of the inheritance, yet with us it is not
necessary to name him in making out the pedigree or descent.

For the descent between two brothers is held to be an z'mmedz'
ale descent ; and therefore title may be made by one brother or
his representative to or t/zroug/1 another without mentioning their
common father.“ If Geoffrey Stiles hath two sons, John and»
Francis, Francis may claim as heir to John, without naming

their father Geoffrey; and so the son of Francis may claim as
cousin and heir to Matthew the son of John, without naming
the grandfather ; viz. as son of Francis} who was the brother of

John, who was the father of Matthew. But though the common
.ancestors are not named in deducing the pedigree, yet the law
still respects them as the fountains of inheritable blood: and
therefore, in order to ascertain the collateral heir of john Stiles,

it is ﬁrst necessary to recur to his ancestors in the ﬁrst degree;
and if they have left any other issue besides John, that issue will
be his heir. On default of such, we must ascend one step
higher, to the ancestors in the second degree, and then to those
°This rule of law no longer prevails, since it was enacted by stat. 3 & 4
Will. IV. ch. 106, that no brother or sister should be considered to inherit

immediately from his or her brother or sister, but every descent from a
brother or sister shall be traced through the parent.
It was an important
consequence of the former rule, that brothers who were natural-born
subjects might inherit from each other, though the father was an alien
stranger, through whom by law no inheritance could be traced. Since the de
scent between the brothers was deemed to be immediate, it was not traced
through the father, and his alienage, therefore, was unimportant in this re
spect. (See Collingwood v. Pare. I Vent. 413.) But in recent times it has
been provided by statute that relatives may inherit in certain cases, althtugh
it is necessary to trace descent through an alien ancestor. Similar statutes
have been passed in a number of the United States.
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in the third and fourth, and so upwards in infinitum, till some

couple of ancestors be found, who have other issue descend
ing from them besides the deceased, in a parallel or collateral
line. From these ancestors the heir of John Stiles must derive
his descent ; and in such derivation the same rules must be ob

"227] served, with regard to the sex, "primogeniture and repre
sentation laid down with regard to lineal descents from the per
son of the last proprietor.
But, secondly, the heir need not be the nearest kinsman ab
solutely, but only sub modo; that is, he must be the nearest
kinsman of the w/zole blood, for if there be a much nearer kins

man of the /zalf blood, a distant kinsman of the whole blood shall
be admitted, and the other entirely excluded; nay, the estate
shall escheat to the lord, sooner than the half blood shall

inherit.

A kinsman of the whole blood is he that is derived, not only
from the same ancestor, but from the same couple of ancestors.
For, as every man’s own blood is compounded of the bloods of
his respective ancestors, he only is properly of the’ whole or en
tire blood with another, who hath (so far as the distance of de

grees will permit) all the same ingredients in the composition of
his blood that the other had.

Thus, the blood of John Stiles be

ing composed of those of Geoffrey Stiles his father, and Lucy
Baker his mother, therefore his brother Francis, being descend
ed from both the same parents, hath entirely the same blood with

John Stiles; or he is his,brother of the whole blood. But if,
after the death of Geoffrey, Lucy Baker the mother marries a
second husband, Lewis Gay, and bath issue by him; the blood

of this issue, being compounded of the blood of Lucy Baker (it
is true) on the one part, but that of Lewis Gay (instead of Geof
frey Stiles), on the other part, it hath therefore only half the

same ingredients with that of John Stiles ; so that he is only his
brother of the half blood, and for that reason they shall never in
herit to each other. So also, if the father has two sons, A and
B, by different venters or wives; now these two brethren are rot
brethren of the whole blood, and therefore shall never inherit to
each other, but the estate shall rather escheat to the lord. Nay,
even if the father dies, and his lands descend to his eldest son A,
who enters thereon, and dies seized without issue; still B shall

not be heir to this estate, because he is only of the half blood to

__
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A, the person last seized :- but it shall descend to a sister (if any)
of the whole blood to A : for in such cases the maxim is, that the

seizin or ;>osse.rsio fratri: facit rororrm arse /uercdem.

Yet, had_

A died without entry, then B might have inherited; not as
|"heir to A his half-brother, but as heir to their common [*228

father, who was the person last actually seized.
i
an
it
i
an
as
ll

as

*

VII. The seventh and last rule or canon is, that in collateral

inheritances the male stocks shall be preferred to the female
(that is, kindred derived from the blood of the male ancestors,
however remote, shall be admitted before those from the blood
of the female, however near),—unless where the lands have, in
fact, descended from a female.10

Thus the relations on the father's side are admitted in 2'/zﬁ/n'—
tum, before those on the mother's side are admitted at all ; and
the relations of the father's father, before those of the father's

mother; and so on. And in this the English law is not singular,
but warranted by the examples of the Hebrew and Athenian
laws, as stated by Selden and Petit: though among the Greeks
in the time of Hesiod, when a man died without wife or children,

all his kindred (without any *distinction) divided his es- ["‘235
tate among them. It is likewise warranted by the example of
the Roman laws; wherein the ag/zati, or relations by the father,

were preferred to the cog/zali, or relations by the mother, till the
edict of the Emperor Justinian abolished all distinction between
them. It is also conformable to the customary law of Normandy,
which indeed in most respects agrees with our English law of
inheritance.
However, I am inclined to think, that this rule of our law

does not owe its immediate original to any view of conformity to
those which I have just now mentioned ; but was established in
order to effectuate and carry into execution the ﬁfth rule, or
principal canon of collateral inheritance, before laid down ; that
every heir must be of the blood of the ﬁrst purchaser. For, when
such ﬁrst purchaser was not easily to be discovered after a long
course of deseents, the lawyers not only endeavored to investi
gate him by taking the next relation of the whole blood to the
person last in possession. but also, considering that a preference
" This rule does not prevail in the law of descent in the United States,
but it still ob ains in England, though somewhat modiﬁed in detail.
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had been given to males (by virtue of the second canon) through
the whole course of lineal descent from the ﬁrst purchaser to the
present time, they judged it more likely that the lands should
have descended to the last tenant from his male than from his

female ancestors; from the father (for instance) rather than from
the mother; from the father's father rather than from the fath

er's mother: and therefore they hunted back the inheritance (ii
I may be allowed the expression) through the male line; and
gave it to the next relations on the side of the father, the father's
father, and so upwards, imagining with reason that this was the
most probable way of continuing it in the line of the ﬁrst pur
chaser. A conduct much more rational than the preference of
the agnati, by the Roman laws: which, as they gave no advantage to the males in the ﬁrst instance or direct lineal succession,

had no reason for preferring them in the transverse collateral
one: upon which account this preference was very wisely abol
ished by Justinian.
*236] *‘That this was the true foundation of the -preference
of the nguali or male stocks, in our law, will farther appear, if
we consider, that, whenever the lands have notoriously descend

ed to a man from his mother‘s side, this rule is totally reversed;
and no relation of his by the father's side, as such, can ever be
admitted to them ; because he cannot possibly be of the blood of
the ﬁrst purchaser. And so, e converse, if the lands descended
from the father's side, no relation of the mother, as such, shall

ever inherit. So also, if they in fact descended to John Stiles
from his father‘s mother, Cecilia Kempe ; here not only the
blood of Lucy Baker, his mother, but also of George Stiles, his
father's father, is perpetually excluded. And, in like manner, if
they be known to have descended from Frances Holland, the

mother of Cecilia Kempe, the line not only of Lucy Baker, and
of George Stiles, but also of Luke Kempe, the father of Cecilia,

is excluded. Whereas, when the side from which they descend
ed is forgotten, or never known (as in the case of an estate newly
purchased to be holden ulfeudum antiquum), here the right of in
heritance ﬁrst runs up all the father's side, with a preference to
the male stocks in every instance ; and, if it ﬁnds no heirs there,
it then, and then only, resorts to the mother's side ; leaving no

place untried, in order to ﬁnd heirs that may by possibility be
derived from the original purchaser. The greatest probability of
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ﬁnding such was an ong those descended from the male ancestors ;
but, upon failure of issue there, they ‘may possibly be found
among those derived from the females.
'
This I take to be the true reason of the constant preference
of the agnatic succession, or issue derived from the male ances
tors, through all the stages of collateral inheritance ; as the
ability for personal service was the reason for preferring the
males at ﬁrst in the direetlineal succession. We see clearly, that
if males had been perpetually admitted, in utter exclusion of
females, the tracing the inheritance back through the male line
of ancestors must at last have inevitably brought us up to the
ﬁrst purchaser: but as males have not been *j>e/7wtually [*237
admz'lz‘ed, but only generally p1'efer.red,- as females have not been
utterly ereludezz’, but only generally pastjaclzed to males; the trac
ing the inheritance up through the male stocks will not give us
absolute demonstration, but only a strong probability, of arriving
at the ﬁrst purchaser ; which, joined with the other probability,
of the wholeness or entirety of blood, will fall little short of a

certainty.11
1
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CHAPTER XV.
[BL. COMM.—BOOK ll. bu. xv.]
Of Tille by Pure/rare,
and

I. By Ere/zeal.

PURCHASE, perquz'.rz'tz'0, taken in its largest and most extenslw
sense, is thus deﬁned by Littleton ; the possession of lands and

tenements, which a man bath by his own act or agreement, and
not by descent from any of his ancestors or kindred. In this
“ The law of descent in the United States is wholly statutory. The leading‘
general principles, which are substantially the same in the various States,
have been stated in the previous notes ; but, for special details, the statutes
must be particularly consulted.
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sense it is contradistinguished from acquisition by right of blood,
and includes every other method of coming to an estate, but
merely that by inheritance: wherein the title is vested in a
person, not by his own act or agreement, but by the single
operation of law.
Purchase, indeed, in its vulgar and confined acceptation, is
applied only to such acquisitions of land, as are obtained by way
of bargain and sale for money, or some other valuable considera
tion. But this falls far short of the legal idea of purchase : for,
if Igirw land freely to another, he is in the eye of the law a pur
chaser, and falls within Littleton's deﬁnition, for he comes to
the estate by his own agreement; that is, he consents to the

gift. A man who has his father’s estate settled upon him in tail,
before he was born, is also a purchaser; for he takes quite an

other estate than the law of descents would have given him.
Nay, even if the ancestor devises his estate to his heir at law by
will, wil/1 other limitations, or in any other shape than the course

of descents would direct, such heir shall take by purchase.

But

if a man, seized in fee, devises his whole estate to his heir-at-law,

so that the heir takes neither a greater nor a less estate by the
"‘242] *devise than he would have done without it, he shall be

adjudged to take by descent, even though it be charged with
incumbrances ; this being for the beneﬁt of creditors, and others,
who have demands on the estate of the ancestor. If a remainder

be limited to the heirs of Sempronius, here Sempronius himself
takes nothing ; but if he dies during the continuance of the par
ticular estate, his heirs shall take as purchasers. But if an estate
be made to A for life, remainder to his right heirs in fee,his
heirs shall take by descent 1: for it is an ancient rule of law,
that whenever the ancestor takes an estate for life, the heir can

not by the same conveyance take an estate in fee by /mrr/za.re,
but only by dcsrmt.

And if A dies, before entry, still his heirs

shall take by descent, and not by purchase: for where the heir
takes anything that might have vested in the ancestor, he takes
by way of descent. The ancestor, during his life, bearcth in
himself all his heirs; and therefore, when once he is or might
have been seized of the lands, the inheritance so limited to his
1 This is the doctrine known in law as “the rule in Shelley’s Case.” It
has been abolished by statute in some of the United States. (See 5 \V.dL 268.)
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heirs vests in the ancestor himself: and the word “heirs " in
this case is not esteemed a word of [burr/zase, but a word of limi
tation, enuring so as to increase the estate of the ancestor from
a tenancy for life to a fee-simple. And, had it been otherwise,
had the heir (who is uncertain till the death of the ancestor) been

allowed to take as a purchaser originally nominated in the deed,
as must have been the case if the remainder had been expressly
limited to Matthew or Thomas by name; then, in the times of
strict feudal tenure the lord would have been defrauded by such
a limitation of the fruits of his seigniory arising from a descent
to the heir.
What we call fur:/mse, perquzk-itz'o, the feudists called mn
gwst, conquwrtus, or c0nqm'.ri/1'0,‘ both denoting any means of
acquiring an estate out of the common course of inheritance.
And this is still the proper phrase in the law of Scotland : as it
was among the Norman jurists, who styled llthe ﬁrst ["243
purchaser (that is, he who brought the estate into the family
who at present owns it) the conqueror or ca/zqm'r¢'m'. \'Vhich
seems to be all that was meant by the appellation which was
given to William the Norman, when his manner of ascending
the throne of England was, in his own and his successors’ char
ters, and by the historians of the times, entitled canqucestus, and

himself co/1z]m'stor or co/zquz'sz'lor; signifying that he was the

ﬁrst of his family who acquired the crown of England, and from
whom therefore all future claims by descent must be derived:
though now, from our disuse of the feudal sense of the word, to
gether with the reﬂection on his forcible method of acquisition,

we are apt to annex the idea of vzklory to this name of (0/zqucst
or couqm'.rz'lz'on : a title which, however just with regard to the
rmwn, the conqueror never pretended with regard to the 1-ra/m
of England; nor, in fact, ever had.
The difference, in effect, between

the acquisition of an

estate by descent and by purchase, consists principally in these
two points: I. That by purchase the estate acquires anew in
heritable quality, and is descendible to the owner’s blood in geu~
era], and not the blood only of some particular ancestor.

For,

when a man takes an estate by purchase, he takes it not ut feudum
ﬂﬂl£I'7lIl7}l or matcrmmz, which would descend only to the heirs
by the father's or the mother's side: but he takes it ut fmdum
an!z'q/mm, as a feud of indeﬁnite antiquity, whereby it becomes
26
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inheritable to his heirs general, ﬁrst of the paternal, and then of
the maternal line. 2. An estate taken by purchase will not
make the heir answerable for the acts of the ancestor, as an es

tate by descent will.

For if the ancestor, by any deed, obliga

tion, covenant, or the like, bindeth himself and his heirs, and
dieth ; this deed, obligation, or covenant, shall be binding upon

the heir, so far forth only as he (or any other in trust for him)
had any estate of inheritance vested in him by descent
"244] ‘from, (or any estatepcr autcr ‘vie coming to him by
special occupancy, as heir to,) that ancestor, sufficient to answer
the charge ; whether he remains in possession, or hath alienated

it before action brought: which suﬁicient estate is in the law
called assets : from the French word asses, enough.
Therefore
if a man covenants, for himself and his heirs, to keep my house

in repair, I can then (and then only) compel his heir to perform
this covenant, when he has an estate suﬁicient for this purpose,
or assets, by descent from the covenantor : for though the cove
nant descends to the heir, whether he inherits any estate or no,
it lies dormant, and is not compulsory, until he has assets by

descent.
This is the legal signiﬁcation of the word ;>crquz'.rz'tz'o, or pur
chase; and in this sense it includes the ﬁve following methods
of acquiring a title to estates : I. Escheat.
2. Occupancy.
3. Prescription. 4. Forfeiture. 5. Alienation. Of all these in
their order.
I. Escheat, we may remember, was one of the fruits and con

sequences of feudal tenure. The word itself is originally French
or Norman, in which language it signiﬁes chance or accident;
and with us it denotes an obstruction of the course of descent,
\

.and a consequent determination of the tenure, by some unforeseen
contingency : in which case the land naturally results back, by
a. kind of reversion, to the original grantor or lord of the fee.
Escheat therefore being a title frequently vested in the lord
by inheritance, as being the fruit of a signiory to which he was
-entitled by descent (for which reason the lands escheated shall
-attend the signiory, and be inheritable by such only of his heirs
as are capable of inheriting the other), it may seem in such cases
‘to fall more properly under the former general head of acquiring
title to estates, m'z. .' by descent (being vested in him by act of
'245] hw, and not by his own act ‘or agreement,) than under
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the present, by purchase. But it must be remembc.ed that, in
order to complete this title by escheat, it is necessary that the
lord perform an act of his own, by mtzring on the lands and
tenements so escheated, or suing out a writ of ex:/zmt ;’ on fail

ure of which, or by doing any act that amounts to an implied
waiver of his right, as by accepting homage or rent of a stranger
who usurps the possession, his title by escheat is barred. It is
therefore in some respect a title acquired by his own act, as well
as by act of law. Indeed this may also be said of descents them
selves, in which an entry or other seizin is required, in order to

makea complete title: and therefore this distribution of titles
by our legal writers, into those by descent and by purchase, seems
in this respect rather inaccurate, and not marked with sufficient
precision : for, as escheats must follow the nature of the signiory
to which they belong, they may vest by either purchase or de
scent, according as the signiory is vested. And, though Sir Ed
ward Coke considers the lord by escheat as in some respects the
assignee of the last tenant, and therefore taking by purchase ;
yet, on the other hand, the lord is more frequently considered as
being ullimus /zaeres, and therefore taking by descent in a kind
of caducary succession.
The law of escheats is founded upon this single principle,
that the blood of the person last seized in fee-simple is, by some
means or other, utterly extinct and gone ; and, since none can

inherit his estate but such as are of his blood and consanguinity,
it follows, as a regular consequence, that when such blood is ex
tinct, the inheritance itself must fail : the land must become

what the feudal writers denominatefeudmn npcr/1/m ,- and must
result back again to the lord of the fee, by whom, or by those
whose estate he hath, it was given.

Escheats are frequently divided into those p;-oﬂcr dzfrrlmu
.mn_g-m'm's, and those proplzr dz/z'ctu1rz tmcntz's: the one sort, if
the tenant dies without heirs ; the other, if his blood be attainted.

But both these species may well be i"comprehended under [‘'246
the ﬁrst denomination only; for he that is attainted suffers an
extinction of his blood, as well as he that dies without relations.

The inheritable quality is expunged in one instance, and expires
2 The writ of escheat is now abolished.

The remedy is by entry or ac

tion of ejectment, or, in case of the crown, by commission of escheat and
"oﬁlce found."
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in the other ; or, as the doctrine of escheats is very fully ex
pressed in Fleta, “dominu: caj1z'la/is feodi loco /ueredis /zabetur,
qzloties jler de_fcrt/zm twl delictum m1z'/zgm'z‘nr sang1u'.r tenezztis."
Escheats therefore arising merely upon the deﬁciency of the
blood, whereby the descent is impeded, their doctrine will be bet
ter illustrated by considering the several cases wherein hereditary
blood may be deﬁcient, than by any other method whatsoever.
1, 2, 3. The ﬁrst three cases, wherein inheritable blood is

wanting, may be collected from the rules of descent laid down
and explained in the preceding chapter, and therefore will need
very little illustration or comment. First, when the tenant dies
without any relations on the part of any of his ancestors : secondly,
when he dies without any relations on the part of those ances
tors from whom his estate descended : thirdly, when he dies
without any relations of the whole blood. In two of these cases
the blood of the ﬁrst purchaser is certainly, in the other it is
probably, at an end ; and therefore in all of them the law directs,
that the land shall escheat to the lord of the fee; for the lord

would be manifestly prejudiced, if, contrary to the inherent con
dition tacitly annexed to all feuds, any person should be suffered
to succeed to the lands, who is not of the blood of the ﬁrst feu

datory, to whom for his personal merit the estate is supposed to
have been granted.8
4. A monster, which hath not the shape of mankind, but in
any part evidently bears the resemblance of the brute creation,
hath no inheritable blood, and cannot be heir to any land, albeit

it be brought forth in marriage: but, although it hath deformity
"'247] in any part of its body, yet if it *hath human shape it
may be heir. This is a very ancient rule in thelaw of England ;
and its reason is too obvious, and too shocking to bear a minute

discussion.

The Roman law agrees with our own in excluding

such births from successions: yet accounts them, however, chil
dren in some respects, where the parents, or at least the father,

could reap any advantage thereby: (as the jus trim/z /ilzerorzun,
and the like) esteeming them the misfortune, rather than the
fault, of that parent.

But our law will not admit a birth of this

8 The modiﬁcations of the former rules of descent, as stated in the pre
ceding chapter, also affecl the rules of escheat mentioned in this paragraph.
An escheat may now be said to take place when there is neither an heir '0
the last purchaser of the lands nor to the person last entitled.
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kind to be such an issue, as shall entitle the husband to be ten

ant by the curtesy, because it is not capable of inheriting. And
therefore, if there appears no other heir than such a prodigious
birth. the land shall escheat to the lord.
5. Bastards are incapable of being heirs. Bastards, by our
law, are such children as are not born either in lawful wedlock,

or within a competent time after its determination. Such are
held to be 1m//z'u:ﬁlz'z', the sons of nobody; for the maxim of
law is, qui CI dam/uzto coitu nasczmtur, inter liberas non compu
tamur. Being thus the sons of nobody, they have no blood in
them, at least no inheritable blood: consequently, none of the

blood of the ﬁrst purchaser : and therefore, if there be no other
claimant than such illegitimate children, the land shall escheat to
the lord. The civil law differs from ours in this point, and allows
a bastard to succeed to an inheritance, if after its birth the mother
was married to the father : and also, if the father had no lawful
wife or child, then, even if the concubine was never married to

the father, yet she and her bastard son were admitted each to
one-twelfth of the

inheritance ; and a bastard was likewise

‘capable of succeeding to the whole of his mother's es- [‘''248
tate, although she was never married; the mother being suf

ﬁciently certain, though the father is not. But our law, in favor
of marriage, is much less indulgent to bastards. ' *
*
"*
i"As bastards cannot be heirs themselves, so neither [*249
can they have any heirs but those of their own bodies. For, as
all collateral kindred consists in being derived from the same
common ancestor, and as abastard has no legal ancestors, he can

have no collateral kindred ; and, consequently, can have no legal
heirs, but such as claim by a lineal descent from himself. And.
therefore if a bastard purchases land and dies seized thereof
without issue, and intestate, the land shall escheat to the lord

of the fee.‘
6. Aliens, also, are incapable of taking by descent, or inher

iting : for they are not allowed to have any inheritable blood in
4 As already mentioned, the common-law rules in regard to inheritance by
and from illegitimate children have been changed by statute in a number of
the United States, especially as applying to mothers and their bastard children,

who are now not uncommonly allowed to inherit from each other.
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them ;‘ rather indeed upon a principle of national or civil po.icy,
than upon reasons strictly feudal. Though, if lands had been
suffered to fall into their hands who owe no allegiance to the
crown of England, the design of introducing our feuds, the
defence of the kingdom, would have been defeated. \Vhercfore,
if a man leaves no other relations but aliens, his land shall

escheat to the lord.
As aliens cannot inherit, so far they are on a level with
bastards ; but as they are also disabled to hold by purchase, they
are under still greater disabilities.

And, as they can neither

hold by pmchase, nor by inheritance, it is almost superﬂuous
to say that they can have no heirs, since they can have nothing
for an heir to inherit ; but so it is expressly holden, because they
have not in them any inheritable blood.
And farther, if an alien be made a denizen by the king's
letters-patent and then purchases lands (which the law allows
such a one to do), his son, born before his denization, shall not

(by the common law) inherit those lands; but a son born after
wards may, even though his elder brother be living; for the father,
before the denization, had no inheritable blood to communicate
"‘250] to his eldest son ; but by denization it acquires ‘a hered

itary quality, which will be transmitted to his subsequent
posterity. Yet if he had been naturalized by act of parliament,
such eldest son might then have inherited; for that cancels all
defects, and is allowed to have a retrospective energy, which sim

ple dem'::ntiou has not.‘
Sir Edward Coke also holds, that if an alien cometh into
England, and there hath issue two sons, who are thereby natural

born subjects; and one of them purchases land, and dies; yet
neither of these brethren can be heir to the other. For the
commune vineulmn, or common stock of their consanguinity, is
the father ; and as he had no inheritable blood in him, he could
communicate none to his sons ; and, when the sons can by no

possibility be heirs to the father, the one of them shall not be
heir to the other. And this opinion of his seems founded upon
solid principles of the ancient law: not only from the rule be
‘ The changes in the law upon this subject have been already stated
_(See ante, p. 119, note 2.)
6 See in regard to naturalization, ante, p. 122, note 4.
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fore cited, that cestui, qua doit 2'12/zeriler al fen‘, daft 1'11/miter
a/ji./.r; but also because we have seen that the only feudal foun
dation, upon which newly purchased land can possibly descend
to a brother, is the supposition and ﬁction of law, that it descend
ed from some one of his ancestors ; but in this case, as the
intermediate ancestor was an alien, from whom it could in

no possibility descend, this should destroy the supposition,
and impede the descent, and the land should be inherited ut
feud:/m stride nor/um ,- this is, by none but the lineal descendants
of the purchasing brother; and on failure of them, should escheat

to the lord of the fee. But this opinion hath been since over
ruled ; and it is now held for law, that the sons of an alien born
l.ere, may inherit to each other; the descent from one brother

to another being an 1'1/mzedz'ate descent.’ And reasonably enough
upon the whole; for, as (in common purchases) the whole of .
the supposed descent from indeﬁnite ancestors is but ﬁctitious,

the law may as well suppose the requisite ancestor as suppose
the requisite descent.
* It is also enacted, by the statute II 8: I2 \Vm. III.,ch.6, [*251

that all persons, being natural-born subjects of the king, may
inherit and make their titles by descent from any of their ances
tors, lineal or collateral ; although their father or mother, or other

ancestor, by, from, through, or under whom they derive their
pedigrees, were born out of the king's allegiance. But incon
venienccs were afterwards apprehended, in case persons should
thereby gain a future capacity to inherit, who did not exist at
the death of the person last seized. As, if Francis the elder .
brother of john Stiles be an alien, and Oliver the younger be a
natural-born subject, upon John's death without issue his lands
will descend to Oliver the younger brother: now, if afterwards
Francis has a child born in England, it was feared that, under

tl:2 statute of King William, this new-born child might defeat
the estate of his uncle Oliver. Wherefore it is provided, by the
statute 25 Geo. II., ch. 39, that no right of inheritance shall accrue

by virtue of the former statute to any persons whatsoever, unless
they are in being and capable to take as heirs at the death of
the person last seized :—-with an exception however to the case,
where lands shall descend to the daughter of an alien; which
7 See ante, p. 395 note 9.
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descent shall be divested in favor of an after-brother, or the
inheritance shall be divided with an after-born sister or sisters,

according to the usual rule of descents by the common law.
¥/ 7. By attainder also, for treason or other felony, the blood of

the person attainted is so corrupted, as to be rendered no longer
inheritable.
Great care must be taken to distinguish between forfeiture of
lands to the king, and this species of escheat to the lord ; which,

by reason of their similitude in some circumstances, and because
the crown is very frequently the immediate lord of the fee, and
therefore entitled to both, have been often confounded together.
Forfeiture of lands, and of whatever else the offender possessed,

was the doctrine of the old Saxon law, as a part of punishment
'252] for the offence ; ‘and does not at all relate to the feudal

_ system, nor is the consequence of any signiory or lordship para
mount : but, being a prerogative vested in the crown, was neither
superseded nor diminished by the introduction of the Norman
tenures ; a fruit and consequence of which, escheat must un

doubtedly be reckoned. Escheat therefore operates in subordi
nation to this more ancient and superior law of forfeiture.8
The doctrine of escheat upon attainder, taken singly, is this :
that the blood of the tenant, by the commission of any felony
' (underwhich denomination all treasons were formerly comprised),

is corrupted and stained, and the original donation of the feud is
thereby deterrqined, it being always granted to the vassal on the
implied condition of dam bcm’ se gvsserit. Upon the thorough
demonstration of which guilt, by legal attainder, the feudal
covenant and mutual bond of fealty are held to be broken, the
estate instantly falls back from the offender to the lord of the fee,
and the inheritable quality of his blood is extinguished and
3 By statute 33 & 34 Vict.,ch. 23 [I870], it is provided that no conviction, or
judgment for treason or felony, shall cause any attainder or corruption of
blood or anyf0rfez'lure or es:/zeat, except that the law of forfeiture, in cases
of outlawry, is not changed. The rules of escheat, in cases of attainder,
are therefore now abrogated.
In the United States it is provided, by the Federal Constitution, that
“ Congress shall have power to declare the punishment of treason; but n )
attainder of treason shall work corruption of blood, or forfeiture, exceptdur
ing the lffe of the person attainted.” (Art. 3, § 3.) Forfeiture may, there

fore, be preseribed in cases of treason, but not in other cases.
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blotted out forever.
In this situation the law of feudal escheat
was brought into England at the Conquest ; and in general
superadded to the ancient law of forfeiture. In consequence of
which corruption and extinction of hereditary blood, the land of
all felons would immediately revest in the lord, but that the
superior law of forfeiture intervenes, and intercepts it in its
passage: in case of treason, forever ; in case of other felony, for

only a year and a day ; after which time it goes to the lord in a
regular course of escheat, as it would have done to the heir of
the felon, in case the feudal tenures had never been introduced.

And that this is the true operation and genuine history of es
cheats will most evidently appear from this incident to gavelkind
lands (which seems to be the old Saxon tenure), that they are in
no case subject to escheat for felony, though they are liable to
forfeiture for treason.

‘As a consequence of this doctrine of escheat, all lands ["‘253_
of inheritance immediately revesting in the lord, the wife of the
felon was liable to lose her dower, till the statute I Edw. VI., ch.
12, enacted, that albeit any person be attainted of misprision

of treason, murder, or felony, yet his wife shall enjoy her dower.
But she has not this indulgence where the ancient law of forfeit
ure operates, for it is expressly provided by the statute 5 & 6 Edw.
VI., ch. II, that the wife of one attaint of high treason shall not be

endowed at all.

Hitherto we have only spoken of estates vested in the offender
at the time of his offence or attainder. And here the law of for
feiture stops; but the law of escheat pursues the matter still
farther. For the blood of the tenant being utterly corrupted
and extinguished, it follows not only that all that he now has
shall escheat from him, but also that he shall be incapable of in
heriting any thing for the future. This may farther illustrate
the distinction between forfeiture and escheat. If therefore a
father be seized in fee, and the son commits treason and is attainted

and then the father dies: here the lands shall escheat to the
lord ; because the son, by the corruption of his blood, is incapa

ble to be heir, and there can be no other heir during his life;
but nothing shall be forfeited to the king, for the son never had

any interest in the lands to forfeit.

In this case the escheat op<

crates, and not the forfeiture; but in the following instance the
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forfeiture works, and not the escheat.

As where a new felony

is created by act of parliament and it is provided (as is frequently
the case) that it shall not extend to corruption of blood; here
the lands of the felon shall not escheat to the lord, but yet the

proﬁts of them shall be forfeited to the king for ayear and a day,
and so long after as the offender lives.
There is yet a farther consequence of the COI'1'tl})tl0I1 and
extinction of hereditary blood, which is this: that the person
'254] “attainted shall not only be incapable himself of inheriting,
or transmitting his own property by heirship, but shall also
obstruct the descent of lands or tenements to his posterity, in
all cases where they are obliged to derive their title through
him from any remoter ancestor. The channel which conveyed
the hereditary blood from his ancestors to him, is not only ex
hausted for the present, but totally dammed up and rendered im
pervious for the future. This is a refinement upon the ancient
law of feuds, which allowed that the grandson might be heir to
his grandfather, though the son in the intermediate generation
was guilty of felony. But, by the law of England, a man's blood is
so universally corrupted by attainder, that his sons can neither
inherit to him nor to any other ancestors, at least on the part of

their attainted father.
This corruption of blood cannot be absolutely removed but
by authority of parliament. The king may excuse the public
punishment of an offender ; but cannot abolish the private right,
which has accrued or may accrue to individuals as a consequence
of the criminal’s attainder. He may remit a forfeiture, in which
the interest of the crown is alone concerned; but he cannot wipe
away the corruption of blood: for therein a third person hath an
interest, the lord who claims by escheat. If therefore a man
hath a son, and is attainted, and afterwards pardoned by the
king ; this son can never inherit to his father, or father’s ances
tors: because his paternal blood, being once thoroughly cor

rupted by his father's attainder, must continue so: but if the son
had been born after the pardon, he might inherit; because by
the pardon the father is made a new man, and m my convey new
inheritable blood to his after-born children.
Herein there is however a difference between aliens and per
sons attainted. Of aliens, who could never by any possibility be
"2551 heirs, the law takes no notice : and therefore we have I“seen,
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‘that an alien elder brother shall not impede the descent to anat
ural-born younger brother. But in attainders it is otherwise:
for if a man hath issue a son, and is attainted, and afterwards
pardoned, and then hath issue a second son, and dies : here the

corruption of the blood is not removed from the eldest, and
therefore he cannot be heir; neither can the youngest be heir,‘
for he hath an elder brother living, of whom the law takes no

tice, as he once had a possibility of being heir: and therefore
the younger brother shall not inherit, but the land shall escheat
to the lord : though had the elder died without issue in the life
of the father, the younger son born after the pardon might well
have inherited, for he hath no corruption of blood. So if a man
hath issue two sons, and the elder in the lifetime of the father
hath issue, and then is attainted and executed, and afterwards
the father dies, the lands of the father shall not descend to the
younger son : for the issue of the elder, which had once a possi~

bility to inherit, shall impede the descent to the younger, and
the land shall escheat to the lord. Sir Edward Coke in this case
allows, that if the ancestor be attainted. his sons born before the
attainder may be heirs to each other; and distinguishes it from

the case of the sons of an alien, because in this case the blood
was inheritable when imparted to them from the father ; but he
makes a doubt (upon the principles before mentioned, which are
now over-ruled) whether sons, born after the attainder, can in

herit to each other, for they never had any inheritable blood in
them.
Upon the whole it appears, that a person attainted is neither
allowed to retain his former estate, nor to inherit any future one,
nor to transmit any inheritance to his issue, either immediately

from himself, or mediately through himself from any remoter an
cestor; for his inheritable blood, which is necessary either to
hold, to take, or to transmit any feudal property, is blotted out,

corrupted, and extinguished for ever: the consequence of which
is, that estates thus impeded in their descent, result back and
escheat to the lord.
* This corruption of blood, thus arising from feudal ["‘256
principles, but perhaps extended farther than even those princi
ples will warrant, has been long looked upon as a peculiar hard
ship: because the oppressive part of the feudal tenures being
now in general abolished, it seems unreasonable to reserve one
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of their most inequitable consequences; namely, that the chil
dren should not only be reduced to present poverty (which,how
ever severe, is suﬁiciently justiﬁed upon reasons of public policy),
but also be laid under future difﬁculties of inheritance, on ac

count of the guilt of their ancestors. And therefore in most (if
not all) of the new felonies created by parliament since the reign
of Henry the Eighth, it is declared, that they shall not extend
tc any corruption of blood: and by the statute 7 Ann. ch. 2t
(the operation of which is postponed by the statute 17 Geo. II.,
ch. 39), it is enacted, that after the death of ‘the late Pretender,
and his sons, no attainder for treason shall extend to the disin

heriting any heir, nor the prejudice of any person, other than the
offender himself: which provisions have indeed carried the
remedy farther than was required by the hardship above com
plained of ; which is only the future obstruction of descents, where
the pedigree happens to be deduced through the blood of an at
tainted ancestor.
Before I conclude this head of escheat, I must mention one

singular instance in which lands held in fee-simple are not liable
to escheat to the lord, even when their owner is no more, and

hath left no heirs to inherit them.

And this is the case of a cor

poration ; for if that comes by any accident to be dissolved, the
donor or his heirs shall have the land again in reversion, and not
the lord by escheat; which is perhaps the only instance where a
reversion can be expectant on a grant in fee-simple absolute.
But the law, we are told, doth tacitly annex a condition to every

such gift or grant, that if the corporation be dissolved, the donor
or grantor shall re-enter; for the cause of the gift or grant
*257] "*failcth." This is indeed founded upon the self-same
principle as the law of escheat ; the heirs of the donor being only
substituted instead of the chief lord of the fee : which was for
merly vcry frequently the case in subinfeudations, or alienations
of lands by a vassal to be holden as of himself, till that practice
was restrained by the statute of quia nnﬂorar, 18 Edw. I., st. 1,
to which this very singular instance still in some degree remains
an exception.10 *‘ “ ' '
° See ante, p. 204, note. 15.
1° In the United States, the law of escheat operates to transfer the title to
the property to the State in which it is situated. The principal causes of

escheat are the alienage of the owner, or the failure of heirs to inherit the
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These are the several deﬁciencies of hereditary blood, recog
nized by the law of England ; which, so often as they happen,

occasion lands to escheat to the original proprietary'or lord.

CHAPTER XVI.
[sr.. COM‘M.—BO0K 11. en. xvI.]
II. Of .T1'l/1: by Om:/tangy.

OCCUPANCY is the taking possession of those things which
before belonged to nobody.

This, as we have seen, is the true

ground and foundation of all property, or of holding those things
in severalty, which by the law of nature, unqualiﬁed by that of
society, were common to all mankind. But when once it was
agreed that every thing capable of ownership should have an
owner, natural reason suggested, that he who could ﬁrst declare

his intention of appropriating any thing to his own use, and, in
consequence of such intention, actually took it into possession,
should thereby gain the absolute property of it; according to
that rule of the law of nations, recognized by the laws of Rome,
quad rm!/ius est, id ration: natura/Z ocm/>mztz' amrm'ilur.

This right of occupancy, so far as it concerns real property
(for of personal chattels I am not in this place to speak), hath
been conﬁned by the laws of England within a very narrow com
pass ; and was extended only to a single instance : namely, where
a man was tenant fur auter via, or had an estate granted to him
self only (without mentioning his heirs) for the life of another
man, and died during the life of ccstui que w'e, or him by whose
life it was holden ; in this case he that could ﬁrst enter on the

land might lawfully retain the possession, so long as restui qua 1/ie
lived, by right of occupancy.
property after his death. But, as in many States, the
has been removed, escheat chieﬂy occurs for want
general rule that a proceeding known as an “inquest
fount ,” must be instituted in behalf of the State, as at
to vest the title in the State.

disability of alienage
of heirs.
It is the
of ofﬁce,” or “ofﬁce
common-law, in order

But this is not true in all the States.

There

are diverse sta'utory regulations upon the subject of escheat, in the various
States.
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"2591 * This seems to have been recurring to ﬁrst principles,
and calling in the law of nature to ascertain the pioperty of the
land, when left without a legal owner. For it did not revert to
the grantor, though it formerly was supposed so to do; for he
had -parted with all his interest, so long as ccstui que vie lived :
it did not escheat to the lord of the fee, for all escheats must be

of the absolute entire fee, and not of any particular estate carved
out of it; much less of so minute a remnant as this : it did not

belong to the grantee; for he was dead : it did not descend to
‘ his heirs ; for there were no words of inheritance in the grant:
nor could it vest in his executors ; for no executors could suc

ceed to a freehold.

Belonging therefore to nobody, like the

/l@redz'lasjaa'/1: of the Romans, the law left it open to be seized

and appropriated by the ﬁrst person that could enter upon it,
during the life of csslui qua air, under the name of an occupant.
But there was no right of occupancy allowed, where the king
had the reversion of the lands : for the reversioner hath an equal
right with any other man to enter upon the vacant possession,

and where the king's title and a subject’s concur, the king's shall
be always preferred: against the king therefore there could be
no prior occupant, because nu!/um tempus occurrit regi. And,
even in the case of a subject, had the estate pur auter rt-is been
granted to a man and his heirs during the life of scrim’ qua vic,
there the heir might, and still may, enter and hold possession,

and is called in law a special 0.':cupar.t .' as having a special exclu
sive right, by the terms of the original grant, to enter upon and
occupy this /uemdz'ta: jacms, during the residue of the estate
granted : though some have thought him so called with no very
great propriety ; and that such estate is rather a descendible
freehold. But the title of common occupancy is now reduced
almost to nothing by two statutes: the one 29 Car. II.,ch. 3,
wl:i:h enacts (according to the ancient rule of law) that where
there is no special occupant, in whom the estate may vest, the

"260] tenant fur auter 271': may devise it ‘by will, or it shall go
to the executors or administrators, and be assets in their hand for
payment of debts : the other, that of 14 Geo. Il., ch. 20, which enacts,

that the surplus of such estate fur autcr vie, after payment of
debts, shall go in a course of distribution like a chattel interest.1
1 These statutes have been substantially reiinactcd by later acts, though

with sliglzt modiﬁcations.

In like manner, similar statutes have been passed
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By these two statutes the title of common occupancy is ut
terly extinct and abolished ; though that of spccial occupancy by
the heir at law continues to this day; such heir being held to
succeed to the ancestor's estate, not by descent, for then he must

take an estate of inheritance, but as an occupant speciallymarkcd
out and appointed by the original grant. But, as before the stat
utes there could no common occupancy be had of incorporcal
hereditaments, as of rents, tithes, advowsons, commons, or the

like, (because, with respect to them, there could be no actual en
try made, or corporeal seizin had ; and therefore by the death of
the grantee ;>ur autcr vie a grant of such hereditaments was en
tirely determined,) so now, I apprehend, notwithstanding these
statutes, such grant would be determinedlikewise; and the here
ditaments would not be devisable, nor vest in the executors, nor
go in a course of distribution. For these statutes must not be

construed so as to create any new estate, or keep that alive
which by'the common law was determined, and thereby to defer

the grantor's reversion ; but merely to dispose of an interest in
being, to which by law there was no owner, and which therefore
was left open to the ﬁrst occupant. When there is a residue left,
the statutes give it to the executors and administrators, instead
of the ﬁrst occupant ; but they will not create a residue, on pur
pose to give it to either. They only meant to provide an ap
pointed instead of a casual, a certain instead of an uncertain,

owner of lands which before were nobody's : and thereby to sup
ply this casus 0mz's.ru.r, and render the disposition of law in all
respects entirely uniform ; this being the only instance wherein
a title to real estate could ever be acquired by occupancy.

* This, I say, was the only instance; for I think there ["‘261
can be no other case devised, wherein there is not some owner

of the land appointed by the law.

In the case of a sole corpora

tion, as a parson of a church, when he dies or resigns, though

there is no artual owner of the land till a successor be appointed,
yet there is a legal, potential, ownership, subsisting in contem
plation of law; and when the successoris appointed, his appoint
ment shall have a retrospect and relation backwards, so as to
in a number of the United States, providing that the interest of the tenant
pII)'(lll/U)’ 111': shall form part of the personal assets in the hands of execu
tors or administrators. But, in some States, it is descendible as real estate.

4I6
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entitle him to all the proﬁts from the instant that the vacancy
commenced. And, in all other instances, when the tenant dies
intestate, and no other owner of the lands is to be found in the

common course of descents, there the law vests an ownership in

the king, or in the subordinate lord of the fee, by escheat.
So also in some cases, where the laws of other nations give a
right by occupancy, as in lands newly created, by the rising of
an island in the sea or in a river, or by the alluvion or dereliction
of the waters; in these instances the law of England assigns
them an immediate owner. For Bracton tells us that if an island
arise in the middle of a river, it belongs in common to those
who have lands on each side thereof ; but if it be nearer to one

bank than the other, it belongs only to him who is proprietor of
the nearest shore: which is agreeable to, and probably copied
from, the civil law.

Yet this seems only to be reasonable, where

the soil of the river is equally divided between the owners of the
opposite shores ; for if the whole soil is the freehold of any one
man, as it usually is whenever a several ﬁshery is claimed, there
it seems just (and so is the constant practice) that the eyotts or
little islands, arising in any part of the river, shall be the prop
erty of him who owneth the piscary and the soil.’ However,
1 A distinction must be taken in regard to title to islands rising in a river,
or to soil acquired by alluvion, etc., between navigable and non-navigable
rivers,—a navigable river, in the technicallegal sense of the term, being one

in which the tide ebbs and flows, while others are non-navigable.

The term

/i/um aquce (thread of the stream) is used to denote an imaginary line pass

ing along the centre of the river, mid-way between the banks, and dividing
the soil underneath into two equal parts. if the river be non-navigable, and
an island arises therein, which is divided by the ﬁlum aqua; the separate
portions thus divided belong in severalty (not in common, as by Bracton’s
statement quoted in the text,) to the owners of the opposite banks. Each
owns the part of the island nearest his own property. if a single person
owns both banks opposite the island, the whole island belongs to him. If
there be a gradual deposition of soil upon one bank, and none upon the
other, the thread of the stream will continually vary, so as always to con

stitute the central line between the banks.

But if a large quantity of land,

by some unusual ﬂood, or any extraordinary casualty, be carried from one side
of the river to the other, the former thread of the sheam will remain un
changed, and the property of adjoining owners will have the same extent as
before. But islands forming in nar/(gable river: do not belong to adjacent
owners, but to the Sovereign or State. The doctrine of theﬁlum aqmt is of
comparatively little importance in regard to such rivers, since the soil therein
belongs wholly to the State.
(See Halsey v. ./l[cCormick, 18 N. Y. I47;
Adams v. Fro!/u'ng/mm, 3 Mass. 352; Trm/ec: v. Dickh1:on, 9 Cush. 544.)
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in case a new island rise in the rm, though the civil law gives it
to the ﬁrst occupant, yet ours gives it to the king. *‘And [*262
as to lands gained from the sea; either by allzwz'on, by the wash
ing up of sand and earth, so as in time to make termﬁrma : or
by a'erelz'dz'orz, as when the sea shrinks back below the usual
watermark ; in these cases the law is held to be, that if this gain
be by little and little, by small and imperceptible degrees, it shall
go to the owner of the land adjoining. For dz 1m'lzz’mz'.r mm
mrat lax : and, besides, these owners, being often losers by the
breaking in of the sea, or at charges to keep it out, this possible
gain is therefore a reciprocal consideration for such possible
charge or loss. But if the alluvion or dereliction be sudden and
considerable, in this case it belongs to the king : for, as the king
is lord of the sea, and so owner of the soil while it is covered
with water, it is but reasonable he should have the soil when the

water has left it dry. So that the quantity of ground gained, and
the time during which it is gaining, are what make it either the
king’s or the subject’s property. In the same manner if a river,
running between two lordships, by degrees gains upon the one,

and thereby leaves the other dry ; the owner who loses his
ground thus imperceptibly has no remedy: but if the course of
the river be changed by a sudden and violent flood, or other
hasty means, and thereby a man loses his ground. it is said that
he shall have what the river has left in any other place, as a re

compense for this sudden loss. And this law of alluvions and
derelictions, with regard to riwrs, is nearly the same in the im
perial law ; from whence indeed those our determinations seem

to have been drawn and adopted: but we ourselves, as islanders,
have applied them to marz'ne increases ; and have given our sov
ereign the prerogative he enjoys, as well upon the particular
reasons before mentioned, as upon this other general ground of

prerogative, which was formerly remarked, that whatever hath
no other owner is vested by law in the king.
In some States, however, navigability is not determined by tidal ﬂow, but
large rivers, so far as they are capable of actual navigation, are held navigable

even above tide-water, and their beds are deemed to belong to the S!utc. (Bar
nzy v Keakuk, 94 U. S. 324; Buﬂiz/:7. 614:. Co. v. N. V. Central R. Co., 10 Abb..

N. C 107; Washburn, Real Pr. III., 4t3—416 [4th ed.])
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CHAPTER XVII.
[nr.. comr.—uoox n. ca. xvn.]
/1]. Of Till! by 1’/-c.rrr1'/Won.

A THIRD method of acquiring real property by purchase is that
by yresrrzjululz ,- as when a man can show no other title to what
he claims, than that he, and those under whom he claims, have

immemorially used to enjoy it. Concerning customs, or im
memorial usages, in general, with the several requisites and rules
to be observed, in order to prove their existence and validity, we

inquired at large in the preceding part of these Commentaries.
At present therefore I shall only, ﬁrst, distinguish between cm

tom, strictly taken, and _p."(,'scrz'f/~tz'o/1,' and then show what sort
of things may be prescribed for.
And, ﬁrst, the distinction between custom and prescription
is this; that custom is properly a /am! usage, and not annexed
to aj>¢'r.\'0u,- such as a custom in the manor of Dale that lands
shall descend to the youngest son: prescription is merely a per
sonal usage; as, that Sempronius and his ancestors, or those
whose estate he hath, have used time out of mind to have such

-an advantage or privilege. As for example ; if there be a usage
‘in the parish of Dale, that all the inhabitants of that parish may
-dance on a certain close, at ail times, for their recreation (which
‘is held to be a lawful usage) ; this is strictly a custom, for it is

:applied to the flaw in general, and not to any particular/mr.m;:: .
"‘264] but if the i"tenant, who is seized of the manor of Dale in
‘fee, alleges that he and his ancestors, or all those \Vl‘.O.“.-"3 estate
‘he hath in the said manor, have used time out of mind to have

common of pasture in such a close, this is properly called :1 pre
-scription ; for this is a usage annexed to the person of the owner
of this estate. All prescription must be either in a man and his
ancestors, or in a man and those whose estate he hath: which

last is called prescribing in a qua aria/c. And formerly a man
might, by the common law, have prescribed for a right which had
been enjoyed by his ancestors or predecessors at any distance of
time, thougl: his or their enjoyment of it had been suspended for
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an indeﬁnite series of years.

4|g

But by the statute of limit..tions,

32 Hen. VIII., ch. 2, it is enacted, that no person shall make any

prescription by the seizin or possession of his ancestor or prede
cessor, unless such seizin or possession hath been within three
score years next before such prescription made.

Secondly, as to the several species of things which may, or
may not, be prescribed for : we may, in the ﬁrst place, observe,

that nothing but incorporeal hereditaments can be claimed by
prescription; as a right of way, a common, &c.; but that no
prescription can give a title to lands, and other corporeal sub
stances, of which more certain evidence may be had. For a
man shall not be said to prescribe, that he and his ancestors
have immemorially used to hold the castle of Arundel: for this
is clearly another sort of title; a title by corporal seizin, and

inheritance, which is more permanent, and therefore more capable
of proof, than that of prescription. But, as to a right of way, a
common, or the like, a man may be allowed to prescribe ; for of

these there is no corporal seizin, the enjoyment will be fre
quently by intervals, and therefore the right to enjoy them can
depend on nothing else but immemorial usage. 2. A prescrip
tion must always be "‘laid in him that is tenant of the fee. [""265
A tenant for life, for years, at will, or a copyholder, cannot pre

scribe, by reason of the imbecility of their estates. For, as
prescription is usage beyond time of memory, it is absurd
that they should pretend to prescribe for anything, whose estates
commenced within the remembrance of man.1 And therefore
1 The period of immemorial-enjoyment, which was necessary in the Eng
lish law to establish a title by prescription, was deemed to run from the
reign of Richard I. (H89). But as this period became unreasonably remote
in the lapse of time, it became the practice to presume the existence of a
grant, upon proof of an uninterrupted adverse enjoyment of the right for
twenty years. This subject is now regulated in England by a positive stat
ute (2 & 3 Will. IV., ch. 7|), which speciﬁes particular periods of possession or
enjoyment as necessary to establish a right to certain classes of incorporeal
hereditaments. This is known as the Prescription Act. And in the United
States, adverse enjoyment, which is exclusive and uninterrupted for the
space of twenty years, is usually deemed to create- a title to incorporeal
hereditaments by prescription. This subject is governed in a number of the
States by statutory provisions, which sometimes prescribe different periods
than twenty years. The enjoyment of the right or privilege in these cases
must have been adverse, under a claim of right,—exclusive, continuous, and
uninterrupted, and with the knowledge and acquiescence of the owner of the
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the eopyholder must prescribe under -cover of his lord's estate,
and the tenant for life under cover of the tenant in fee-simple.
As if tenant for life of a manor would prescribe for a right of
common as appurtenant to the same, he must prescribe under
cover of the tenant in fee-simple; and must plead that John

Stiles and his ancestors had immemorially used to have this right
of common, appurtenant to the said manor, and that John Stiles
demised the said manor, with its appurtenances, to him the said
tenant for life. 3. A prescription cannot be for a thing which
cannot be raised by grant. For the law allows prescription
only in supply of the loss of a grant, and therefore every pre
scription presupposes a grant to have existed. Thus the lord of
a manor cannot prescribe to raise a tax or toll upon strangers ;
for, as such claim could never have been good by any grant, it
shall not be good by prescription. 4. A fourth rule is, that
what is to ariseby matter of record cannot be prescribed for,
but must be claimed by grant, entered on record ; such as, for
instance, the royal franchises for deodands, felons’ goods, and

the like. These, not being forfeited till the matter on which
they arise is found by the inquisition of a jury, and so made a
matter of record, the forfeiture itself cannot be claimed by an
inferior title. But the franchises of treasure-trove, waifs, estrays,

and the like, may be claimed by prescription; for they arise
from private contingencies, and not from any matter of record.
5. Among things incorporeal, which may be claimed by prescrip
tion, a distinction must be made with regard to the manner of
prescribing; that is, whether a man shall prescribe in a que
estdte, or in himself and his ancestors. For, if a man prescribes
in a que estate (that is, in himself and those whose estate he
"2661 holds), nothing ‘is claimable by this prescription. but
such things as are incident, appendant, or appurtenant to lands ;
for it would be absurd to claim anything as the consequence, or
appendix of an estate, with which the thing claimed has no
connection; but, if he prescribes in himself and his ancestors, he

may prescribe for anything whatsoever that lies in grant; not
only tlungs that are appurtenant, but also such as may be in
gross.

Therefore a man may prescribe, that he, and those

estate in which the prescriptive right is claimed, and while such owner was

under no disability, preventing him from resisting such enjoyment.
Wushburn on Real Property.iii. p. 5r, 4th ed.)

(See
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whose estate he hath in the manor of Dale, have used to hold
the advowson of Dale, as appcndant to that manor ; but, if the

advowson be a distinct inheritance, and not appendant, then he
can only prescribe in his ancestors. So also a man may pre
scribe in a que estale for a common a;>j)urtenant to a manor; but,
if he would prescribe for a common in gross, he must prescribe
in himself and his ancestors. 6. Lastly, we may observe, that

estates gained by prescription are not, of course, deseendible to
the heirs general, like other purchased estates, but are an excep
tion to the rule. For, properly speaking, the prescription is
rather to be considered as an evidence of a former acquisition,

than as an acquisition de 1202/0: and therefore, if a man pre
scribes for a right of way in himself and his ancestors, it will
descend only to the blood of that line of ancestors in whom he
so prescribes; the. prescription in this case being indeed a
species of descent. But, if he prescribes for it in a que estate,
it will follow the nature of that estate in which the prescr1pti0n
is laid, and beinheritable in the same manner, whether that

were acquired by descent or purchase; for every accessory
followeth the nature of its principal.’
2 The doctrine of prescription applies properly only to incorporeal here
ditaments. But a similar mode of acquiring title to corporeal hereditaments
has been established by statutes, known as statutes of limitation. The
theory of prescription existed at common law, but that of limitation is wholly

statutory.

The statutes of different States differ considerably in detail, but

the leading principles upon the subject are as follows: The possession of
the person claiming to have acquired title must have been actual, continued,
visible, notorious, distinct, and hostile, under an adverse claim of right.
There must be a dispossession of the previous owner, or an occupation in
exclusion of his right of possession. If the property be suitable for resi
dence or capable of improvement, actual occupation or continued cultivation
or enclosure are usually requisite as necessary to establish a title l-y limitation.
Possession is said to be adverse when it is under claim of interest or title as
against the owner, and not in subordination to his title or by his permission.
The usual period of limitation is twenty years, as in cases of prescription.
(See Calzill v. Palmer, 45 N. Y. 478; Parker v. Parker, 1 Allen, 245; Run

ullv. Dar/is, 38 Conn. 562.)
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CHAPTER XVIII.
[ar.. COMM.——BOOK II. ca. xvm.]
IV. Of Title by Forfeiture.

FORFEITURE is a punishment annexed by law to some illegal
act, or negligence, in the owner of lands, tenements, or heredita

ments; whereby he loses all his interest therein, and they go
to the party injured, as a recompense for the wrong which either
he alone, or the public together with himself, hath sustained.
Lands, tenements, and hereditaments, may be forfeited in

various degrees and by various means: I. _By crimes and mis
demeanors. 2. By alienation contrary to law. 3. By non-pre
sentation to a beneﬁce, when the forfeiture is denominated a

lajbxe. 4. By simony. 5. By non-performance of conditions.
6. By waste. 7. By breach of copyhold customs. 8. By bank
ruptcy.1
I. The foundation and justice of forfeitures for crimes and
1ni.s‘a'mzean0r.r, and the several degrees of those forfeitures pro
portioned to the several offences, have been hinted at in the
preceding book; but it will be more properly considered, and
more at large, in the fourth book of these Commentaries.’

At

present I shall only observe in general, that the offences which
induce a forfeiture of lands and tenements to the crown are
principally the following six: I. Treason. 2. Felony. 3. Mis~
"2681 prision of treason. 4. Praemlmire‘. *5. Drawing a wea~
pon on a judge, or striking any one in the presence of the king's
principal courts of justice. 6. Popish recusancy, or non~0bserv
ance of certain laws enacted in restraint of papists. But at
what time they severally commence, how far they extend, and
how long they endure, will with greater propriety be reserved as
the object of our future inquiries.
1 Lapse, simony, and breach of copyhold customs, as causes of forfeiture,
have been omitted in this chapter, as of little importance to the American
student.
‘*‘ Forfeiture for crime, except in cases of outlawry, is now abolished in
English law. (Stat. 33 & 34Vict., ch. 23.)
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II. Lands and tenements may be forfeited by alimaliau, or
conveying them to another, contrary to law. This is either
alienation in mortmain, alienation to an alien, or alienation by

parlicular tmants ,- in the two former of which cases the forfeit
ure arises from the incapacity of the alienee to take, in the latter
from the incapacity of the alienor to grant.
I. Alienation in martmain, in marina manzz, is an alienation

of lands or tenements to any corporation, sole or aggregate, eccle
siastical or temporal.

But these purchases having been chieﬂy

made by religious houses, in consequence whereof the lands be
came perpetually inherent in one dead hand, this hath occa
sioned the general appellation of mortmain to beapplied to such
alienations, and the religious houses themselves to be principally
considered in forming the statutes of mortmain ; in deducing the
history of which statutes, it will be matter of curiosity to observe
the great address and subtle contrivance of the ecclesiastics in
eluding from time to time the laws in being, and the zeal with
which successive parliaments have pursued them through all
their ﬁnesses: how new remedies were still the parents of new
evasions ; till the legislature at last, though with difficulty, hath

obtained a decisive victory.
By the common law any man might dispose of his lands to
any other private man at his own discretion, especially when the
feudal restraints of alienation were worn away. Yet in conse
quence of these it was always, and is still necessary for corpora

tions to have a license in mortmain ‘from the crown, to ["‘269
enable them to purchase lands ; for as the king is the ultimate
lord of every fee, he ought not, unless by his own consent, to
lose his privilege of escheats, and other feudal proﬁts, by the
vesting of lands in tenants that can never be attainted or die.
And such licenses of mortmam seem to have been necessary
among the Saxons, above sixty years before the Norman Conquest.
But, besides this general license from the king, as lord para
mount of the kingdom, it was also requisite, whenever there was
a mesne or intermediate lord between the king and the alienor,

to obtain his license also (upon the same feudal principles), for
the alienation of the speciﬁc land. And if no such license was
obtained, the king or other lord might respectively enter on the
land so aliened in mortmain as a forfeiture. The necessity of
this license from the crown was acknowledged by the constitu
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tions of Clarendon in respect of advowsons, which the monks
always greatly coveted, as being the groundwork of subsequen‘

appropriations. Yet such were the inﬂuence and ingenuity of
the clergy, that (notwithstanding this fundamental principle). we
ﬁnd that the largest and most considerable dotations of religious
houses happened within less than two centuries after the LU“
quest. And (when a license could not be obtained) their centri
vance seems to have been this; that, as the forfeiture for such

alienations accrued in the ﬁrst place to the immediate lord of the
fee, the tenant who meant to alienate ﬁrst conveyed his lands
to the religious house, and instantly took them back again to
hold as tenant to the monastery; which kind of instantaneous
seizin was probably held not to occasion any forfeiture : and then
by pretext of some other forfeiture. surrender, or escheat, the

society entered into those lands in right of such newly-acquired
seigniory, as immediate lords of the fee.

But, when these dota

tions began to grow numerous, it was observed that the feudal
services, ordered for the_ defence of the kingdom, were every

day visibly withdrawn; that the circulation of landed property
270*] from man to man began to *stagnate ; and that the lords
were curtailed of the fruits of their seigniories, their escheats,

wardships, reliefs, and the like, and therefore, in order to pre
vent this, it was ordained by the second of King Henry III.’s
great charters, and afterwards by that printed in our common
statute-books, that all such attempts should be void, and the land
forfeited to the lord of the fee.
But, as this prohibition extended only to religious /muses,
bishops, and other sole corporations were not included therein ;

and the aggregate ecclesiastical bodies (who, Sir Edward Coke
observes, in this were to be commended, that they ever had of
their counsel the best learned men that they could get), found
many means to creep out of this statute, by buying in lands that
were baud ﬁde holden of themselves as lords of the fee, and
thereby evading the forfeiture; or by taking long leases for
years, which ﬁrst introduced those extensive terms, for a thou

sand or more years, which are now so frequent in conveyances.
This produced the statute de rs/zlgz'osz's, 7 Edw. I.; which pro
vided, that na person, religious or other whatsoever, should buy,

or sell, or receive under a pretence of a gift, or term of years, or
any other title whatsoever, nor should by any art or ingenuity
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appropriate to himself, any lands or tenements in mortmain ;
upon pain that the immediate lord of the fee, or, on his default
for one year, the lords paramount, and, in default of all of them,

the king, might enter thereon as a forfeiture.
This seemed to be a suﬁicient security against all alienations
in mortmain; but as these statutes extended only to gifts and
conveyances between the parties, the religious houses now began

to set up a ﬁctitious title to the land, which it was intended they
should have, and to bring an *action to recover it against [*271
the tenant; who, by fraud and collusion, made no defence, and

thereby judgment was given for the religious house, which then
rcco-vewz! the land by sentence of law upon a supposed prior
title. And thus they had the honor of inventing those ﬁctitious
adjudications of right, which are since become the great assur
ance of the kingdom, under the name of common racovcrzks. But
upon this the statute of VVestminster the second, 13 Ed. I. ch. 32,

enacted, that in such cases a jury shall try the true right of the.
demandants or plaintiffs to the land, and if the religious house
or corporation be found to have it, they shall still recover seizin ;
otherwise it shall be forfeited to the immediate lord of the fee,

or else to the next lord, and ﬁnally to the king, upon the imme
diate or other l0rd’s default. And the like provision was made
by the succeeding chapter, in case the tenants set up crosses

upon their lands (the badges of knights templar and hospital
lers), in order to protect them from the feudal demands of their
lords, by virtue of the privileges of those religious and military
orders. So careful indeed was this provident prince to prevent
any future evasions, that when the statute of quia znqﬁtorzs, 18
Edw. I., abolished all subinfeudations, and gave liberty for all
men to alienate their lands to be holden of their next immediate
lord, a proviso was inserted, that this should not extend to an

thorize any kind of alienation in mortmain. And when after
wards the method of obtaining the king's license by writ of ad
quad dam/mm was marked out, by the statute 27 Ed. I., st. 2, it
was further provided by statute 34 Ed. I., st. 3, that no such
license should be effectual, without the consent of the mesne or

intermediate lords.
Yet still it was found difficult to set bounds to ecclesiastical
ingenuity; for when they were driven out of' all their former
holds, they devised a new method of conveyance, by which the
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lands were granted, not to themselves directly, but to nominal

feoffees to t/ze use of the religious houses; thus distinguishing
"‘272] between the posscrsiou and the use, and receiving ‘the
actual proﬁts, while the seizin of the land remained in the nom
inal feoffee; who was held by the courts of equity (then under
the direction of the clergy) to be bound in conscience to account
to his ccslui qua use for the rents and emoluments of the estate.

And it is to these inventions that our practicers are indebted for
the introduction of uses and trusts, the foundation of modern
conveyancing.

But, unfortunately for the inventors themselves,

they did not long enjoy the advantage of their new device ; for
the statute I 5 Ric. Il., ch. 5, enacts, that thelands which had been
so purchased to uses should be amortised by license from the
crown or else be sold to private persons ; and that, for the future,

uses shall be subject to the statutes of mortmain, and forfeitable
like the lands themselves. And whereas the statutes had been
eluded by purchasing large tracts of land, adjoining to churches,
and conseuating them by the name of church-yards, such subtile
.magination is also declared to be within the compass of the stat
utes of mortmain. And civil or lay corporations, as well as eccle
siastical, are also declared to be within the mischief, and of course

within the remedy provided by those salutary laws. And, lastly,
as during the times of popery, lands were frequently given to
superstitious uses, though not to any corporate bodies ; or were

made liable in the hands of heirs and devisees to the charge of
obits, chaunteries, and the like, which were equally pernicious in

a well-governed state as actual alienations in mortmain; there
fore, at the dawn of the Reformation, the statute 23 Hen.
VIII. ch. Io,declares,that all future grants of lands for any of the

purposes aforesaid, if granted for any longer term than twenty
years, shall be void.
But, during all this time, it was in the power of the crown,

by granting a license of mortmain, to remit the forfeiture, so far
as related to its own rights ; and to enable any spiritual or other
corporation to purchase and hold any lands or tenements in per
petuity; which prerogative is declared and conﬁrmed by the stat
ute 18 Edw. III., st. 3, ch. 3.

But, as doubts were conceived at

the time of the Revolution how far such license was valid since

"273] the kings had no *power to dispense with the statutes of
mortmain by a clause of non obstarzte which was the usual course,
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though it seems to have been unnecessary : and as, by the grad
ual declension of mesne signiories through the long operation of
the statute of guia cm;>tore.r, the rights of intermediate lords were
reduced to a very small compass ; it was therefore provided by
the statute 7 8: 8 \/Vm. III., ch. 37, that the crown for the future at
its own discretion may grant licenses to alien or take in mort
main, of whomsoever the tenements may be holden.

After the dissolution of monasteries under Henry VIII., though
the policy of the next popish successor affected to grant a secu
rity to the possessors of abbey lands, yet, in order to regain so
much of them as either the zeal or timidity of their owners might
induce them to partwith, the statutes of mortmain were suspend
ed for twenty years by the statute 1 & 2 P. & M. ch. 8, and during
that time, any lands or tenements were allowed to be granted to
any spiritual corporation without any license whatsoever. And,
long afterwards, for a much better purpose, the augmentation of
poor livings, it was enacted bythe statute 17 Car. II. ch. 3, that
appropriators may annex the great tithes to the vicarages ; and

that all beneﬁces under 100/. per ammm may be augmented by
the purchase of -':l‘_ti$, without license of mortmain in either case;

and the like provision hath been since made, in favor of the gov
ernors of Queen Anne’s'bounty. It hath also been held that the
statute 23 Hen. VIII. before mentioned did not extend to any
thing but sz¢erstz‘tz'oz¢s uses ; and that therefore a man may give
lands for the maintenance of a school, a hospital, or any other

c/zaritable uses. But as it was apprehended from recent experience,
that persons on their death-beds might make large and improvi
dent dispositions even for these good purposes, and defezit the
political ends of the statutes of mortmain ; it is therefore enacted
by the statute 9 Geo. II., ch. 36, that no lands or tenements, or

money to be laid out thereon, shall ‘be given for or charg- ['274
ed with any clzaritable uses whatsoever, unless by deed indented,
executed in the presence of two witnesses twelve calendar months
before the death of the donor, and enrolled in the court of chan

cery within six months after its execution (except stocks in the
public funds, which may be transferred within six months pre
vious to the donor's death), and unless such gift be made to take

effect immediately. and be without power of revocation : and that
all other gifts shall be void. The two universities. their colleges,
and the scholars upon the foundation of the colleges of Eton,

428

OF TITLE Bl/FORFEITURE.

Winchester, and Westminster, are excepted out of this act: but

sue-1 exemption was granted with this proviso, that no college
shall be at liberty to purchase more advowsons, than are equal
in number to one moiety of the fellows or students, upon the
respective foundations.8
2. Secondly, alienation to an alien is also a cause of forfeiture
to the crown of the land so alienated; not only on account of his
incapacity to hold them, which occasions him to be passed by in
descents of land, but likewise on account of his presumption in
attempting by an act of his own, to acquire any real property; as
was observed in the preceding book.‘
3. Lastly, alienations by />artz'ru/ar tmarzts, when they are
greater than the law entitles them to make, and divest the re
mainder or reversion, are also forfeiturcs to him whose right is
attacked thereby. As, if tenant for his own life alienes by feoff
ment or ﬁne for the life of another, or in tail,or in fee, these being
estates, which either must or may last longer than his own, the

creating them is not only beyond his power, and inconsistent with
the nature of his interest, but is also a forfeiture of his own

particular estate to him in remainder or re a"; .:i m.
there seem to be two reasons.

For which

First, bec:r.r.;: such alienation

amounts to a renunciation of the feudal connection and depen
dance; it implies a refusal to perform the due renders and ser
"275] vices to the lord of i“the fee, of which fealty is constantly
one, and it tends in its consequence to defeat and divest the
remainder or reversion expectant: as therefore that is put in

jeopardy, by such act of the particular tenant, it is but just that,
upon ‘discovery, the particular estate should be forfeited and
taken from him, who has shown so manifest an inclination to

make an improper use of it. The other reason is, because the
particular tenant, by granting a larger estate than his own, has
8 The statutes of mortmain are not in force in the United States, except in
the State of Pennsylvania, where they still exist in a modiﬁed form; It is a
general rule that corporations may acquire and hold land so far as not prohibi
ted by charter, if in other respects consistent with the purposes of their estab
lishment. There are special statutory restrictions in regard to acquiring
property by devise; but devises to corporations for charitable purposes are
usually sanctioned and declared allowable, though in some States a restric
tion is placed upon the testator as regards the amount of the property which
he may thus dispose of for such objects.

4 See anle p. ng,note 2.
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by his own act determined and put an entire end to his own
original interests; and on such determination the next taker is
entitled to enter regularly, as in his remainder or reversion.‘5 The
same law, which is thus laid down with regard to tenants for
life, holds also with respects to all tenants of the mere freehold
or of chattel interests;but if tenant in tail alienes in fee, this is
no immediate forfeiture to the remainder-man, but a mere a'z's

rontinuazzce (as it is called) of the estate-tail, which the issue may
afterwards avoid by due course of law: for he in' remainder or
reversion hath only a very remote and barely possible interest
therein, until the issue in tail is extinct.

But, in case of such

forfeitures by particular tenants, all legal estates by them before
created, as if tenant for twenty years grants a lease for ﬁfteen,
and all charges by him lawfully made on the lands, shall be good
and available in law. For the law will not hurt an innocent les
see for the fault of his lessor ; nor permit the lessor, after he has

granted a good and lawful estate, by his own act to avoid it, and
defeat the interest which he himself has created.
Equivalent, both in its nature and its consequences, to an ille

gal alienation by the particular tenant, is the civil'crime of dis
cIaz'mcr,' as where a tenant, who holds of any lord, neglects to

render him the due services, and, upon an action brought to
recover them, disclaims to hold of his lord.

\Vhich disclaimer

of tenure in any court of record is a forfeiture of the lands to the
lords upon reasons most apparently feudal. And so likewise, if in
any court of record the i"particular tenant does any act [*276
which amounts to a virtual disclaimer ; if he claims any greater
estate than was granted him at the ﬁrst infeudation, or takes

upon himself those rights which belong only to tenants of a supe
rior class; if he aﬁirms the reversion to be in a stranger, by
accepting his ﬁne, attorning as his tenant, collusive pleading, and
the like; such behavior amounts to a forfeiture of his particular
estate.

‘V. The next kind of forfeitures are those by breac/1 ["‘284
6 But now it is provided by statute in England, that no feoffment shall
have a tortious operation, so that forfeiture for this cause cannot now occur.
In a number of the United States it is provided that the conveyance by a
tenant of a greater interest or estate than he possesses, shall not operate to
occasion a forfeiture, but shall only have the effect to transfer the interest to
which he is actually entitled.
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or non-performance of a condzﬁon annexed to the estate, either
expressly by deed at its original creation, or impliedly by law
from a principle of natural reason. Both which we considered
at large in a former chapter.
VI. I therefore now proceed to another species of forfeiture,
viz. by waste. Waste, vastum, is a spoil or destruction in houses,
gardens, trees, or other corporeal hereditaments, to the disherison

of him that hath the remainder or reversion in fee-simple or fee
tail.‘
Waste is either volzm/ary, which is a crime of commission, as
by pulling down a house; or it is j>crmz'rsz'w, which is a matter of

omission only, as by suffering it to fall for want of necessary
reparations. VVhatever does a lasting damage to the freehold or
inheritance is waste. Therefore removing wainscot, ﬂoors. or
other things once ﬁxed to the freehold of a house, is waste.

If a house be destroyed by tempest, lightning, or the like,
which is the act of Providence, it is no waste : but otherwise,

if the house-be burnt by the carelessness or negligence of the
lessee: though now by the statute 6 Ann., ch. 31, no action

will lie against a tenant for an accident of this kind. \Vaste may
also be committed in ponds, dove-houses, warrens, and the like ;

by so reducing the number of the creatures therein, that there
will not be sufficient for the reversioner when he comes to the
inheritance. Timber also is a part of the inheritance. Such are
oak, ash, and elm in all places ; and in some particular countries
by local custom, where other trees are generally used for building
they are for that reason considered as timber ; and to cut down
such trees, or top them, or do any other act whereby the timber

may decay, is waste. But underwood the tenant may cut down
"282] at any seasonable time 1"that he pleases; and may take
suﬁicient estovers of common rightfor house-bote and cart~bote ;
unless restrained (which is usual) by particular covenants or
exceptions. The conversion of land from one species to another
is waste. To convert wood, meadow, or pasture, into arable; to
turn arable, meadow, or pasture, into woodland ; or to turn ara_

ble or woodland into meadow or pasture, are all of them waste.
For, as Sir Edward Coke observes, it not only changes the course
of husbandry, but the evidence of the estate; when such a close,

which is conveyed and describedas pasture, is found to be arable
and c conwrso. And the same rule is observed. for the same
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reason, with regard to converting one species of ediﬁce into an
other, even, though it is improved in its value. To open the land
to search for mines of metal, coal, &c. is waste; for that is a

detriment to the inheritance : but if the pits or mines were open
before, it is no waste for the tenant to continue digging them for
his own use; for it is now become the mere annual proﬁt of the
land. These three are the general heads of waste, 2/is. in houses,
in timber, and in land. Though, as was before said, whatever

else tends to the destruction, or depreciating the value of the
inheritance, is considered by the law as waste.
Let us next see, who are liable to be punished for committing
waste. And by the feudal law, feuds being originally granted for

life only, we ﬁnd that the rule was general for all vassals or feud
atories; “ si 1/asallusfeudmn dz'ssz}>a1.'e)'z't, am‘ irzrzlg/zz' a'etrz'mmta
dam-z'usfa-crz't, ;>rz'vabz'tur." But in our ancient common law the
rule was by no means so large; for not only he that was seized of
an estate of inheritance might do as he pleased with it, but also
waste was not punishable in any tenant, save only in three per
sons; guardian in chivalry, tenant in dower, and tenant by the
"‘curtesy; and not in tenant for life or years. And the [*283
reason of the diversity was, that the estate of the three former
was created by the act of the law itself, which therefore gave a
remedy against them; but tenant for life, or for years, came in

by the demise and lease of the owner of the fee, and therefore he
might have provided against the committing of waste by his les
see; and if he did not, it was his own default.

But, in favor of

the owners of the inheritance, the statutes of Marlbridge, 52 Hen.
III., ch. 23, and of Gloucester,6 Edw. 1., ch. 5, provided that the

writ of waste shall not only lie against tenants by the law of En
gland (or curtesy), and those in dower, but against any farmer or
other that holds in any manner for life or years. So that, for
above ﬁve hundred years past, all tenants merely for life, or for

any less estate, have been punishable or liable to be impeached
for waste, both voluntary and permissive ; unless their leases be
made, as sometimes they are, without impeachment of waste,

absquc z'mpet.z'lz'0/ze 'z/asli .' that is, with a provision or protection
that no man shall z'mpcter¢', or sue him for waste committed. But
tenant in tail after possibility of issue extinct is not impeachable
for waste; because his estate was at its creation an estate of in
heritance, and so not within the statutes. Neither does an action
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of waste lie for flu: dab/or against tenant by statute, recognizance
or elegit ,- because against them the debtor may set off the
damages in account: but it seems reasonable that it should he
far the rcvcrrz'o/zer, expectant on the determination of the debtor‘s
own estate, or of these estates derived from the debtor.

The punishment for waste committed was, by common law
and the statute of Marlbridge, only single damages; except in
the case of a guardian, who also forfeited his wardship by the
provisions of the great charter; but the statute of Gloucester
directs, that the other four species of tenants shall lose and forfeit
the place wherein the waste is committed, and also treble damages
to him that hath the inheritance. The expression of the statute
is, “ he shall forfeit the l/zz'u_g which he hath wasted;” and it hath

been determined that under these words the flare is also includ
ed. And if waste be done .rpar:z'm, or here and there, all over a
wood, the whole wood shall be recovered ; or if in several rooms

"2841 of a ‘house, the whole house shall be forfeited ; because
it is impracticable for the reversioner to enjoy only the identical

places wasted, when lying interspersed with the other.

But if

waste be done only in one end of a wood (or perhaps in one room
of a house, if that can be conveniently separated from the rest),
that part only is the locus vastalzrs, or thing wasted, and that
only shall be forfeited to the reversioner.
VIII. The eighth and last method whereby lands and tene
ments may become forfeited, is that of bankruptcy, or the act of
becoming a bankrupt: which unfortunate person may, from the
several descriptions given of him in our statute law, be thus
deﬁned; a trader who secretes himself, or does certain other acts,
tending to defraud his creditors.
Who shall be such a trader, or what acts are sufficient to

denominate him a bankrupt, with the several connected conse
quences resulting from that unhappy situation, will be better
considered in a subsequent chapter ; when we shall endeavor
more fully to explain its nature, as it most immediately relates to
personal goods and chattels. I shall only here observe the man
ner in which the property of lands and tenements is-transferred,
upon the supposition that the owner of them is clearly and indis
putably a bankrupt, and that a commission of bankrupt is awarded
and issued against him.
° See in regard to waste, anla p. 304, note I.
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By statute I3 Eliz., ch. 7, the commissioners for that purpose,
when a man is declared a bankrupt, shall have full power to dis
pose of all his lands and tenements, which he had in his own
right at the time when he became a bankrupt, or which shall
descend or come to him at any time afterwards, before his debts
are satisﬁed or agreed for; and all lands and tenements which
were purchased by him jointly with his wife or children to his
own use (or such interest therein as "‘he may lawfully part [*286
with,) or purchased with any other person upon secret trust for
his own use; and to cause them to be appraised to their full
value, and to sell the same by deed indented and enrolled, or di

vide them proportionably among the creditors. This statute ex
pressly included not only free, but customary and copyhold
lands; but did not extend to estates-tail, farther than for the‘

bankrupt’s life; nor to equities of redemption on a mortgaged
estate, wherein the bankrupt has no legal interest, but only an
equitable reversion. Vi/hereupon the statute 21 Jae. I., ch. I9,
enacts, that the commissioners shall be empowered to sell or
convey, by deed indented and enrolled, any lands or tenements
of the bankrupt, wherein he shall be seized of an estate-tail in
possession, remainder, or reversion, unless the remainder or
reversion thereof shall be in the crown ; and that such sale shall

be good against all such issues in tail, remainder-men. and rever
sioners, whom the bankrupt himself might have barred by a com
mon recovery, or other means ; and that all equities of redemption
upon mortgaged estates, shall be at the disposal of the commis
sioners; for they shall have power to redeem the same as the
bankrupt himself might have done, and after redemption to sell
them. And also by this and a former act all fraudulent con-V
veyances to'defeat the intent of these statutes are declared void ;.
but that no purchaser bo/za ﬁde, for a good or valuable consid
eration, shall be affected by the bankrupt laws, unless the com

mission be sued forth within ﬁve years after the act of bankruptcy
committed.

By virtue of these statutes a bankrupt may lose all his real‘
estates; which may at once be transferred by his commissioners
to their assignees without his participation or consent’.
7 The present English law of bankruptcy, as well as the law of the
United States upon the same subject, is fully considered in a subsequent‘
chapter, to which reference may be made. (See_ﬁorl, chap. XXX.)

28

~

434

OF TITLE B Y ALIENA TION.

CHAPTER XIX.

[BL. comr.—soox II. cu. XIX.]
V. 0/ Till: by A/iv/mlion.

THE most usual and universal method of acquiring a title to
real estates is that of alienation, conveyance, or purchase in its

limited sense; under which may be comprised any method wherein
estates are voluntarily resigned by one man, and accepted by
another; whether that be effected by sale, gift, marriage set

tlement, devise, or other transmission of property by the mutual
consent of the parties.
This means of, taking estates by alienation, is not of equal
antiquity in the law of England with that of taking them by
descent. Forwe may remember that, by the feudal law a pure
and genuine feud could not be transferred from one feudatory to
another without the consent of the lord ; lest thereby a feeble or
suspicious tenant might have been substituted and imposed upon
him to perform the feudal services, instead of one on whose abil
ities and ﬁdelity he could depend. Neither could the feudatory
then subject the land to his debts ; for if he might, the feudal
restraint of alienation would have been easily frustrated and
evaded.

And, as he could not aliene it in his lifetime, so neither

-could he by will defeat the succession, by devising his feud to
another family; nor even alter the course of it, by imposing par

ticular limitations, or .prescribing an unusual path‘ of“ descent.
Nor, in short, could he aliene the estate, even with the consent
of the lord, unless he had also obtained the consent of his own

next apparent, or presumptive heir. And therefore it was very
"288] usual in ancient feoffments to express that “the alienation
was made by consent of the heirs of the feoffor: sometimes for
the heir appar:nt himself to join with the feoffor in the grant.
And, on the other hand, as the feudal obligation was looked upon
1to be reciprocal, the lord could not alien or transfer his signiory
without the consent of his vassal : for it was esteemed unreason—
able to subject a feudatory to a new superior, with whom he
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might have a deadly enmity, without his own approbation; or
even to transfer his fealty, without his being thoroughly apprised
of it, that he might know with certainty to whom his renders and
services were due, and be able to distinguish a lawful distress for

rent, from a hostile seizing of his cattle by the lord of a neigh
boring clan. This consent of the vassal was expressed by what
was called az‘tarm'/lg or professing to become the tenant of the
new lord: which doctrine of attornment was afterwards extended
to all lessees for life or years. For if one bought an estate with
any lease for life or years standing out thereon, and the lessee or
tenant refused to attorn to the purchaser, and to become his
tenant, the grant or contract was in most cases void, or at least

incomplete‘: which was also an additional clog upon alienations.
But by degrees this feudal sevcrity‘is worn off; and experi
ence hath shown, that property best answers the purposes of civil
life, especially in commercial countries, when its transfer and

circulation are totally free and unrestrained. The road was
cleared in the ﬁrst place by a law of King Henry the First, which
allowed a man to sell and dispose of lands which he himself had
purchased ; for over these he was thought to have a more exten
sive power than over what had been transmitted to him in a
course of descent from his ancestors ; I"a doctrine which ["‘289
is countenanced by the feudal constitutions themselves ; but he
was not allowed to sell the whole of his own acquirements, so as
totally to disinherit his children, any more than he was at liberty
to aliene his paternal estate. Afterwards a man seems to have
been at liberty to part with all his own acquisitions, if he had
previously purchased to him and his asszlg/zs by name ; but, if his
asszlg/zs were not speciﬁed in the purchase deed, he was not em
powered to aliene : and also he might part with one-fourth of the
inheritance of his ancestors without the consent of his heir.
By the great charter of Henry III.. no subinfeudation was per
mitted of part of the land, unless suﬁicient was left to answer the
services due to the superior lord, which suﬁicicncy was probably
interpreted to be one-half or moiety of the land. But these re
strictions were in general removed, by the statute quiz: e'm[)t0rc'.r,
whereby all persons, except the king's tenants in ca/>z'tc, were left
at liberty to aliene all or any part of their lands at their own dis
cretion. And even these tenants in ca/We were by the statute I
Edw. lII., ch. 12, permitted to aliene, on paying a ﬁne to the king,
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By the temporary statutes 7 Hen.VII., ch. 3, and 3 Hen. VIII., ch.
4,all persons attending the king in his wars were allowed to
aliene their lands without license, and were relieved from other
feudal burdens.‘ And, lastly, these very ﬁnes for alienations were,

in all cases of freehold tenure, entirely abolished by the statute 12
Car. II., ch. 24. As to the power of rr'mrgz'ng lands with the debts
of the owner, this was introduced so early as stat. \Vestm. 2,

which subjected a moz'rt_y of the tenant's lands to executions, for
debts recovered by law: as the w/zole of them was likewise sub
jected to be pawned in a statute merchant by the statute dc mer
catorilzm, made the same year, and in a statute staple by statute
27 Edw. III., ch. 9, and in other similar recognizances by statute
"‘290] "‘23 Hen. VlII., ch. 6. And now, the whole of them is not
only subject to bepau/ned for the debts of the owner, but like
wise to be absolutely sold for the beneﬁt of trade and commerce
by the several statutes of bankruptcy. The restraint of d¢"ui.rz'ug'
lands by will, except in some places by particular custom, lasted
longer ; that not being totally removed, till the abolition of the
military tenure. The doctrine of attnnzrnerzls continued still later
than any of the rest, and became extremely troublesome, though
many methods were invented to evade them; till at last they
were made no longer necessary to complete the grant or convey
ance, by statute 4 and 5 Ann., ch. [6 ; nor shall, by statute II
Geo. II.,ch. 19, the attornment of any tenant affect the possession of
any lands, unless made with consent of the landlord, or to a mort

gagee after the mortgage is forfeited, or by direction of a court of
justice.
'
In examining the nature of alienation, let us ﬁrst inquire,
brieﬂy, w/10 may aliene, and to w/zom; and then, more largely,

/row a man may aliene, or the several modes of conveyance.
I. VVh0 may aliene, and to whom : or, in other words, who is

capable of conveying and who of purchasing. And herein we
must consider rather the incapacity, than capacity, of the several
parties: for all persons in ;‘msse.rsz'ou are /m'1nafacia capable both
of conveying and purchasing, unless the law has laid them under
any particular disabilities. But, if a man has only in him the
rzlgr/zt of either possession or property, he cannot convey it to any
other, lest pretended titles might be granted to great men, where
by justice might be trodden down, and the weak oppressed.‘
1 The common-law r ile tl".it a conveyance of lands by an owner, who has
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Yet reversions and vested remainders may be granted; because
the possession of the particular tenant is the possession of him
in reversion or remainder ; but cantz'ngmcz'ss, and mere p0:.ribz'/z'
tics, though they may be released, or devised by will, or may pass
to the heir or executor, yet cannot (it hath been said) be assigned
to a stranger, unless coupled with some present interest.2
Persons attaintecl of treason, felony, and prezlnznzire, are inca
pable of conveying, from the time of the offence committed, pro

vided attainder follows: for such conveyance by them may tend

to defeat the king of his forfeiture, or the *lord of his es- ['‘291
cheat.a

But they may pure/mse for the beneﬁt of the crown, or

the lord of the fee, though they are disabled to /wld; the lands

so purchased, if after attainder, being subject to immediate for
feiture; if before, to escheat as well/ as forfeiture, according to
nature of the crime. So also corporations, religious or others,
may purchase lands; yet, unless they have a license to hold in
mortmain, they cannot retain such purchase ; but it shall be for
feited to the lord of the fee.
Idiots and persons of non-sane memory, infants and persons un
der duress, are not totally disabled either to convey or purchase,
but sub moda only. For their conveyances and purchases are voida
ble, but not actually void. The king indeed, on behalf of an idiot,
may avoid his grants or other acts. ' But it hath been said, that
a 110/: campus himself, though he be afterwards brought to a right
been evicted or ousted of possession by another, who holds adversely under
claim of title, is void, as the transfer of a “pretended title,” is still recog
nized and enforced in a considerable number of the United States. In some

States, however, it has been abolished by statute. The evil of such convey
ances was deemed to be that they promoted contention and litigation ; and
this was regarded as so injurious in tendency and so detrimental on grounds of

public policy, that it was held to be a legal offense, and was termed technically
“maintenance. ” The rigid laws of early times against maintenance have
been considerably relaxed, both in England and in this coﬁntry, but not, as a
general rule, wholly abrogated. (See post, p 906 >
2 The law upon this subject, has been changed by recent statutes; and
mere rights of entry or of property without any estate, contingent interests,
and the like, are now declared to be both devisable and alienable by deed.
Provisions of a similar nature have been made in some of the United States

by statute.
3 Since attainder for crime is now abolished, this disability evidently no
longer exists
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mind, shall not be permitted to allege his own insanity in order
to avoid such grant: for that no man shall be allowed to stultify
himself, or plead his own disability. The progress of this notion
is somewhat curious. In the time of Edward I., non £07)!/I05 was
a sufficient plea to avoid a man's own bond : and there is a writ in
the register for the alienor himself to recover lands aliened by
him during his insanity; dum fuit non cor/1/)0: mantis smz, ut
dicit, ébr. But under Edward III., a scruple began to arise
whether a man should be permitted to b/unis/1 himself by plead—
ing his own insanity: and, afterwards, a defendant in assize hav

ing pleadcd a release by the plaintiff since the last continuance,
to which the plaintiff replied (ore tenus, as the manner then was)
that he was out of his mind when he gave it, the court adjourned

the assize; doubting, whether as the plaintiff was sane both then
and at the commencement of the suit, he should be permitted to
plead an intermediate deprivation of reason; and the question
was tsked, how he came to remember the release, if out of his

senses when he gave it.
Under Henry VI., this way of
"’292] "reasoning (that a man shall not be allowed to disable
himself, by pleading his own incapacity, because he cannot know
what he did under such a situation) was seriously adopted by the
judges in argument ; upon a question, whether the heir was barred

of his right of entry by the feoﬂment of his insane ancestor. And
from these loose authorities, which Fitzherbert does not scruple
to reject as being contrary to reason, the maxim that a man shall

not stultify himself hath been handed down as settled law: though
later opinions, feeling the inconvenience of the rule, have in many
points endeavored to restrain it.‘

And, clearly, the next heir, or

4 The ancient doctrine, that no man shall be allowed to stultify himself,
ny pleading his own mental disability, is no longer recognized, either in Eng
land or in this country. (See Rice v. Peel, I5 ]ohns. 503.) The fact of his
lunacy at the time of making the conveyance, may be established by himself,
as well as by his representati\'es, for the purpose of avoiding the deed. (Lang
v. Wlddden, 2 N. H. 435; Grant v. 7710//apron 4 Conn. 203.) It is some
times a diﬂicult question to determine, whether there has been suﬂieient
impairment of mental powers, to render a deed invalid. The following re
marks upon this point, in the case of Dermal! v. 1)mnef! (44 N. H. 538)
are of interest and value: “ The question, then, in all cases where inmpaeity to

contract from defect of mind is alleged, is not whether a person’s mind is
impaired, nor if he is aﬁlicted by any form of insanity, but whether the
powers of his mind have been so far affected, by his disease, as to render

Lim incapable of transacting business like that in question.”

“ Weakness
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person interested, may, after the death of the idiot or non compos,
take advantage of his incapacity and avoid the grant. And so
too, if he purchases under this disability, and does not afterwards

upon recovering his senses agree to the purchase, his heir may
either waive or accept the estate at his option. In like manner,
an infant may waive such purchase or conveyance, when he
comes to full age; or, if he does not actually agree to it, his heirs
may waive it after him.‘ Persons also, who purchase or convey
under duress, may afﬁrm or avoid such transaction, whenever the

duress is ceased.° For all these are under the protection of the
law; whichwill not suffer them to be imposed upon, through the
imbecility of their present condition; so that their acts are only
binding, in case they be afterwards agreed to, when such imbe

cility ceases.

Yet the guardians or committees of a lunatic, by

the statute of II Geo. III., ch. 20, are empowered to renew in his
right, under the directions of the court of chancery, any lease

for lives or years, and apply the proﬁts of such renewal for the
beneﬁt of such lunatic, his heirs or executors.T

The ease of a feme-covert is somewhat different.

She may

fur:/1ase an estate without the consent of her husband, and the
conveyance is good during the coverture, till he avoids ‘it [*293
by some act declaring his dissent. And, though he does nothing
to avoid it, or even if he actually consents, the feme-covert her

self may, after the death of her husband, waive or disagree to the
of understanding is not, of itself, any objection to the validity ofa contract,
if the capacity remains to see things in their true relations, and to form
correct conclusions.” “ When it appears that a grantor has not strength of
mind, and reason to understand the nature and consequences of making a

deed, it may be avoided on the ground of insanity.”
‘ See ante, p. 183, note 6.
6 See ante, p. 70, note 4.
7 The term “ committee,” is used technically to denote the guardian or
guardians appointed over an insane person by the court of chancery, after
a judicial investigation has been made to ascertain the existence of insanity.
The chief duties and functions of the committee are to manage the prop
erty of the insane person with prudence, and a due regard to his interests;
to keep available funds proﬁtably invested, etc.; and in the discharge of these

duties, they act constantlyunder the supervision and control of the court.
All deeds or contracts made by the insane person himself after the appointment
of the committee, are absolutely void.. The powers ofthe committee, in the
disposition and management of the lunatic’s lands, are to a large extent

governed by statute, both in England and in this country.
the committee is appointed hv the court of probate.

In some State:
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same: nay, even her heirs may waive it after her, if she dies be
fore her husband. or if in her widowhood she does nothing to ex
press her consent or agreement. But the com/ryanre or other
contract of a feme-covert (except by some matter of record) is ab
solutely void, and not merely voidable ; and therefore cannot be
affirmed or made good by any subsequent agreement.8
The case of an alien born is also peculiar. For he may pur
chase any thing; but after purchase he can /zold nothing except
a lease for years of a house for convenience of merchandise, in
case he be an alien friend ; all other purchases (when found by
an inquest of office) being immediately forfeited to the crown.9
Papists, lastly, and persons professing the popish religion, and
neglecting to take the oath prescribed by statute 18 Geo. III., ch.
60, within the time limited for that purpose, are by statute ll 8:
12 Wm. I II., ch. 4, disabled to purchase any lands, rents, or here
ditaments ; and all estates made to their use, or in trust for them,

are void.10
II. We are next, but principally, to inquire, /./ow a man may
/aliene or convey; which will lead us to consider the several
modes of conveyance.
In consequence of the admission of property, or the giving a.
separate right by the law of society to those things which by the
law of nature were in common, there was necessarily some means
to be devised, whereby that separate right or exclusive property

"'294] should be originally acquired ; it‘which, we have more than
once observed, was that of occupancy or ﬁrst possession. But
this possession, when once gained, was also necessarily to be
continued; or else, upon one man's dereliction of the thing he
had seized, it would again become common, and all those mis

chiefs and contentions would ensue, which property was intro
duced to prevent. For this purpose therefore of continuing the
possession, the municipal law has established dcsrrlzls and alien
ationr : the former to continue the possession in the heirs of the
proprietor, after his im/aluntary dereliction of it by his death ; the
latter to continue it in those persons to whom the proprietor, by
I
note
9
erty,

As to the present state of the law upon this subject, see anlz, p. 154,
18.
The rules in regard to the right of aliens to acquire and transfer prop
have been already stated. See anleH9,n0te, 2.

1’ These disabilities are now removed.
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his own voluntary act, should choose to relinquish it in his life
time. A translation, or transfer, of property being thus ad
mitted by law, it became necessary that this transfer should be
properly evidenced : in order to _prevent disputes, either about
the fact, as whether there was any transfer at all ; or concerning
the persons, by whom and to whom it was transferred ; or with
regard to the subject-matter, as what the thing transferred con
sisted of; or, lastly, with relation to the mode and quality of the
transfer, as for what period of time (or, in other words, for what

estate and interest) the conveyance was made. The legal evi
dences of this translation of property are called the rommon as
surances of the kingdom ; whereby every man’s estate is assured
to him, and all controversies, doubts, and difﬁculties are either

prevented or removed.
These common assurances are of four kinds: I. By matter
in pais, or deed; which is an assurance transacted between two
or more private persons 1'/zjmis, in the country ; that is (accord
ing to the old common law), upon the very spot to be transferred.
2. By matter of record, or an assurance transacted only in the
king’s public courts of record. 3. By special custom, obtaining
in some particular places, and relating only to some particular
species of property. Which three are such as take effect during
the life of the party conveying or assuring.
4. The fourth
takes no effect till after his death; and that is by dwz'se, con
tained in his last will and testament. We shall treat of each in
its order.

CHAPTER XX.
[BL. COMM. — BOOK 11. cu. xx.]
Of A/it/ratio/1 by .De¢’11.*
IN treating of deeds I shall consider, ﬁrst, their general na
ture: and, next, the several sorts or kinds of deeds, with their

respective incidents.

And in explaining theformer, I shall ex

amine, ﬁrst, what a deed is ; secondly, its requisites; and thirdly,

how it may be avoided.
* Comprehensive statutes have recently been passed in England, in regard
to conveyancing, changing in many ways The rules of the common-law.

44 & 45 Vict. c. 41; 45 & 46 id. c. 39.

(See
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I. First, then, a deed is a writing sealed and delivered by the

parties.

It is sometimes called acharter, carta, from its mate

rials ; but most usually when applied to the transactions of private
subjects, it is called adeed, in Latinfarlum, la‘.-’aEuZ7;'/, because
it is the most solemn and authentic act that a man can possibly
perform, with relation to the disposal of his property; and there
fore a man shall always be estopped by his own deed, or not per
mitted to aver or prove any thing in contradiction to what he has
once so solemnly and deliberately avowed. If a deed be made by
more parties than one, there ought to be regularly as many
copies of it as there are parties, and each should be cut or in
dented (formerly in acute angles 2'/zsfar dcntium, like the teeth
of a saw, but at present in a waving line) on the top or side; to
tally or correspond with the other ; which deed, so made, is called

an indenture. Formerly, when deeds were more concise than
at present, it was usual to write both parts on the same piece of
parchment, with some word or letters of the alphabet written
between them ; through which the parchment was cut, either in
a straight or indented line, in such a manner as to leave half the
"296] word on ‘one part and half on the other.

Deeds thus

made were denominated sy/zgra;>/za by the canonists ; and with
us 6/zirograp/za, or hand-writings ; the word cirograp/nun or
cyrogrrqﬁ/zmn being usually that which is divided in making the
indenture: and this custom is still preserved in making out the
indentures of a ﬁne, whereof hereafter. But at length, indenting
only has come into use, without cutting through any letters at
all ; and it seems at present to serve for little other purpose, than
to give name to the species of the deed. When the several
parts of an indenture are interchangeably executed by the sev_
eral parties, that part or copy which is executed by the grantor
is usually called the orzlgirzal, and the rest are coznzterjﬁarts : though
of late it is most frequent for all the parties to execute every
part, which renders them all originals. A deed made by one
party only is not indented, but pol/ed or shaved quite even ; and
therefore called a dam’-1701/, or a single deed.1
1 The chief distinction now between an indenture and a deed-poll is, that
the former purports to be the act of both parties, the latter only of the
grantor. A deed-poll would ordinarily commence in the following way :—
“ Know ALL MEN BY rnass muzsax-rs, that l, A. 13., in consideration of
—-——— dollars, to me paid by C. D., &c., do give, grant, bargain, and
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II. We are in the next place to consider the rsqzn'.rz't.ir of a
deed. The first of which is, that there be persons able to con
tract and be contracted with for the purposes intended by the
deed : and also a thing, or subject-matter to be contracted for ;
all which must be expressed by sufficient names. So as in
every grant there must be a grantor, a grantee, and a thing
granted; in every lease a lessor, a lessee, and a thing demised.

Secondly, the deed must be founded upon good and sufficient
ronsidcraliozz. Not upon a usurious contract; nor upon fraud
and collusion, either to deceive purchasers bonaﬁdc, or just and
lawful creditors; any of which bad considerations will vacate the
deed, and subject such persons, as put the same in use, to for
feitures, and often to imprisonment. A deed also, or other
grant, made without any consideration, is, as it were, of no
effect : for it is construed to enure, or to be effectual, only to the

use of the grantor himself.’

The consideration may be either

sell unto the said C. D. and his heirs all that parcel of land, &c.” An inden
ture would begin in this form: “ Tms lNDENTURE, made the — day
of
, in the year —, between A. B. of the ﬁrst part, and C. D.of
the second part, Wrrxr-zssarn, that the said A. B., for the consideration of
--—dollars, etc., doth give, grant, bargain, and sellunto the said C. D.,
&c.” An indenture has the date at the beginning. a deed-poll at the end.
Au actual indenting of a deed is no longer practised.
2 But this was not true with reference to common law conveyances, as
feoffments, which were effectual to convey a valid title, though made without
consideration. But this mode of conveyance is no longer used, so that the
exception is of no practical importance.
It is the general rule in the United States, that where an acknowledgment
of the receipt of a consideration is contained in a deed, such a recital will
prevent any use or trust from resulting to the grantor. It operates as an
estoppel upon the parties, precluding them from impeaching the validity of

the deed as an effectual conveyance.

\Vhen such an acknowledgment is

made, it is not, therefore, competent to provethat no consideration was in
fact paid, for the purpose of destroying the effect of the deed in conveyinga
title. (Grout v. Townnnd, 2 Hill, 554.) But for the purpose of recovering
the purchase-money, or damages for breach of covenants in the deed, the
actual consideration may be shown to be different from the consideration
acknowledged. (Bank of (Z S. v. l{ou.rman, 6 Paige, 526; /lleriam v.
Harren, 2 Barb. Ch. 232.) If no consideration be expressed in the deed,
the real consideration may be proved by appropriate evidence. Thus, where
the consideration was stated to be “ —— dollars,” testimony was allowed
to be introduced to prove the amount. (I/Voud v. Beach. 7 Vt. 522. 528.)
Nor is it necessary that, in acknowledging a consideration in the deed, the
sum thereof should be stated. Thus, the words, “ for value received,” have
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“297] "a gvod or a valuable one. A good consideration is such
as that of blood, or of natural love and affection, when a man

grants an estate to a near relation ; being founded on motives of
generosity, prudence, and natural duty; a valuable consideration
is such as money, marriage, or the like, which the law esteems

an equivalent given for the grant : and is therefore founded
in motives of justice. Deeds made upon good consideration .
only, are considered as’ merely voluntary, and are frequently set
aside in favor of creditors, and bauaﬁda purchasers.8
been held to sufficiently indicate the consideration. ‘(_‘7ark:o/I v. Alexander,
3 johns. 484.) So of the words, “a certain sum in hand paid.” (_‘7ack_tou v.
Sclraonmaker, 2 Johns. 230; see 4.; 8: 45 Vict. c. 4r. s. 55.)

3 The subject of fraudulent conveyance: here referred to, is one of
much importance. Such conveyances are declared void by two English
statutes, passed in the reign of Queen Elizabeth, which have been substan

tially reéﬁnacted in most, if not all, the States of this country.

The ﬁrst of

these is the statute I3 Eliz., ch. 5, and provides that all fraudulent convey
ances, gifts, or alienations of lands or goods, whereby credilorr might be in any
wise disturbed, hindered, delayed, or defrauded of their just rights, are ren
dered utterly void; but the Act does not extend to any estate or interest in
lands, on goadcon.ria'eralz'an and éanaﬁde conveyed to any person ‘not having

notice of such fraud. The phrase, “good consideration,” as used in this
exception, is not conﬁned to the restricted technical signiﬁcation stated in
the text, but includes both such considerations, and such as are valuable.

But if this consideration is only “ good," in the restricted sense of the term
(i. e., upon natural love and affection), the conveyance is termed “volun

tary ; ” and if the grantor be under indebtedness so that the disposal of the
property would injuriously compromit the interests of creditors, a fraudulent
intent is ordinarily presumed from the fact of conveyance, and the deed is
therefore void. (See Carjimfer v. Rae, to N. Y. 227; Iﬁldret/I v. Sandr,
2]ohns. Ch. 35; Ogden v. Pclcrr, 2! N. Y. 23; For v. /llnyer, 54 N. Y.
125.) But a voluntary conveyance is not void by reason of a trifling indebt
edness, which the grantor retains ample means to pay; as if he owns a large

surplus above the amount of his debts, and disposes of a moderate portion
of this surplus.

(Cole v. Tyler, 65 N. Y. 73; Cm-r v. Brena, BI N. Y. 584 ; see

It \Vheat. I99)

There will then be no sufficient ground to presume fraud.

Conveyances without any consideration whatever are also termed “volun
tary,” and are subject to the same principles. They are mere gifts, and it is
a reasonable principle enforced at law, that a. “man must be just before he
is generous.”
The other statute is the statute 27 Eliz., ch. 4. It provides that the con
veyance of any interest in lands, for the intent and purpose to defraud and
deceive bana _/irle /’11rc/lasers of the land for a good consideration, shall be
utterly void. This differs from the other, in protecting purc/nz.rer: instead
of rredz'tor:; but it, in like manner, declares valid any previous conveyance
made, upon valuable consideration, to a bona fide purchaser. Under both
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Thirdly ; the deed must be written, or I presume printed,
for it may be in any character or any language ; but it must be
upon paper or parchment.

For if it be written on stone, board,

linen, leather, or the like, it is no deed.

Wood or stone may be

more durable, and linen less liable to rasures; but writing on

paper or parchment unites in itself, more perfectly than any
_ other way, both those desirable qualities: for there is nothing
else so durable, and at the same time so little liable to alteration:

nothing so secure from alteration, that is at the same time so
durable. It must also have the regular slumps imposed on it
by the several statutes for the increase of the public revenue;
else it cannot be given in evidence. Formerly many convey
ances were made by parol, or word of month only, without
writing ; but this giving a handle to a variety of frauds, the stat
ute 29 Car. II., ch. 3, enacts, that no lease-estate or interest in
lands, tenements, or hereditaments, made by livery of seizin, or

by parol only (except leases, not exceeding three years from the
making, and whereon the reserved rent is at least two-thirds of
the real value), shall be looked upon as of greater force than a
lease or estate at will ; nor shall any assignment, grant, or sur
render of any interest in any freehold hereditaments be valid .
unless in both cases the same be put in writing, and signed by
the party granting, or his agent lawfully authorized in writing.‘
Fourthly ; the matter written must be legally or orderly set
forth : that is, there must be words suﬂicient to specify the
agreement and bind the parties ; which ‘sufficiency must [*298
be left to the courts of law to determine. For it is not abso
lutely necessary in law to have all the formal parts that are
usually drawn out in deeds, so as there be sufficient words to

declare clearly and legally the party's meaning.

But, as these

statutes, the conveyance will be deemed valid as between the immediate
parties thereto, and can be invalidated and set aside only in favor of credit
ors and purchasers. It will be binding upon the grantor and his heirs.
(Jlalin v. Garnrey, I6 Johns. I89; lValer&ur_y v. Werlerz/ell, 9 N. Y. 598.)
4 By a later English statute, it has been provided that the conveyances
enumerated in the text shall be made by deed, and not merely in writing.
(Stat. 8 & 9 Vict., ch. I06.) In this country the English Statute of Frauds
has been

substantially

reénactecl

in

the several

States,

or has been

assumed to be in force, though with minor differences in detail. Statutes
requiring certain forms of conveyances to be lzy deed, have also been en
acted. Thus, in New York, every grant of a free/roldertale must be by deed,
sealed by the grantor or his lawful agent. (I R. S. 738, § I37.)
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formal and orderly parts are calculated to convey that meaning
in the clearest, distinctest, and most effectual manner, and have

been well considered and settled by the wisdom of successive
ages, it is prudent not to depart from them without good reason
or urgent necessity; and therefore I will here mention them in
their usual order.
I. The ;>renzz‘:cs may be used to set forth the number and
names of the parties, with their additions or titles. They also
contain the recital, if any, of such deeds, agreements, or matters

of fact, as are necessary to explain the reasons upon which the
present transaction is founded ; and herein also is set down the
consideration upon which the deed is made. And then follows
the certainty of the grantor, grantee, and thing granted.
2, 3. Next come the /zabendum and is/mzdum. The office of
the /zabmdum is properly to determine what estate or interest
is granted by the deed : though this may be performed, and
sometimes is performed, in the premises. In which case the
/zaﬁendum may lessen, enlarge, explain, or qualify, but not totally
contradict or be repugnant to the estate granted in the premises.‘
As if a grant be “to A and the heirs of his body," in the prem
ises; /zabendum “ to him and his heirs for ever," or 1/ice versa _:

here A has an estate-tail, and a fee-simple expectant thereon.
But, had it been in the premises “to him and his heirs ;" /mbm

dum “to him for life,” the /zabmdum would be utterly void ; for
an estate of inheritance is vested in him before, the /zabendmn

comes, and shall not afterwards be taken away or divested by it.
The tmendzmz, “and to hold," is now of very little use, and is

.299] only kept in by custom.

It was sometimes formerly ‘used

to signify the tenure by which the estate granted was to be
holden; vz'::. “ ls/wndum fer servitizmz mi/itare, in bmgagzo, in
libero socagia, 6?.” But, all these being now reduced to free
and common socage, the tenure is never speciﬁed. Before the
statute of quia cmjztorcs, 18 Ed. I., it was also sometimes used
to denote the lord of whom the land should be holden : but that

statute directing all future purchasers to hold not of the immedi
ate grantor, but of the chief lord of the fee, this use of the
B The lzabendum may enlarge and explain, if it be not inconsistent with
the premises of the deed; but if it purports to control the estate granted,
and is inconsistent with it, it is void. (Bird v. Ireland, 3 Wend. 99 , llloll
v. Rir/ll//1y:/', 57 N. Y. 49.)
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lemwdznn hath been also antiquated; though for a long time after
we ﬁnd it mentioned in ancient charters, that the tenements

shall be holden de caﬂ'talz'6z¢.r a'omz'nz'.r feodi; but as this ex
pressed nothing more than the statute had already provided
for, it gradually grew out of use.
4. Next follow the terms of stipulation, if any, upon which

the grant is made: the ﬁrst of which is the reddeudzmz or reserv
ation, whereby the grantor doth create or reserve some new
thing to himself out of what he had before granted, as “ render
ing therefor yearly the sum of ten shillings, or a pepper-corn,

_or two days’ ploughing, or the like.”

Under the pure feudal

system, this render, rcditu.r, return or rent, consisted in chivalry,

principally of military services ; in villeinage, of the most slavish
ofﬁces; and in socage, it usually consists of money, though it
may still consist of services, or of any other certain proﬁt. To
rpake a re'a'dendum good, if it be of anything newly created by_
the deed, the reservation must be to the grantors, or some, or

one of them, and not to any stranger to the deed.

But if it be

of ancient services or the like, annexed to the land, then the

reservation may be to the lord of the fee.
5. Another of the terms upon which a grant may be made
- is a rondz'tz'0n; which is a clause of contingency, on the hap
pening of which the estate granted may be defeated: as “ pro
vided always, that if the mortgagor shall pay the mortgagee

*50ol. upon such a day, the whole estate granted shall P300
determine"; and the like.

6. Next may follow the clause of warranty ,' whereby the
grantor doth, for himself and his heirs, warrant and secure to
the grantee the estate so granted. By the feudal constitution,
if the vassal’s title to enjoy the feud was disputed, he might
vouch, or call the lord or donor to warrant or insure his gift;
which if he failed to do, and the vassal was evicted, the lord was

bound to give him another feud of equal value in recompense.
And so, by our ancient law, if before the statute of quia eznptorrs
a man enfeoffed another in fee, by the feudal verb dva'z', to hold

of himself and his heirs by certain services; the law annexed a
warranty to this grant, which bound the feoffor and his heirs, to
whom the services (which were the consideration, and equiva
lent for the gift), were originally stipulated to be rendered. Or
if a man and his ancestors had immemorially holden land of
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another and his ancestors by the service of homage (which was
called /mmage aurzcrstrel), this also bound the lord to warranty;
the homage being an evidence of such a feudal grant. And,
upon a similar principle, in case, after a partition or exchange
of lands of inheritance, either party or his heirs be evicted of
his share, the other and his heirs are bound to warranty, because

they enjoy the equivalent. And so, even at this day, upon a
gift in tail or lease for life, rendering rent, the donor or lesser
and his heirs (to whom the rent is payable) are bound to warrant
the title.

But in a feoffment in fee, by the verb dcdi, since the

statute of quiz: ernﬂores, the feoffor only is bound to the implied
warranty, and not his heirs; because it is a mere personal con
tract on the part of the feoffor, the tenure (and of course the
ancient services) resulting back to the superior lord of the fee.
And in other forms of alienation, gradually introduced since that
m301] statute, ‘no warranty whatsoever is implied ; they bearing
no sort of analogy to the original feudal donation. And there
fore in such cases it became necessary to add an express clause
of warranty to bind the grantor and his heirs ; Which is a kind

of covenant real, and can only be created by the verb warmntizo
or warrant.
These express warranties were introduced, even prior to the
statute of quia £711/>torc.r, in order to evade the strictness of the
feudal doctrine of non-alienation without the consent of the heir.
For, though he, at the death of his ancestor, might have entered
on any tenements that were aliened without his concurrence,
yet if a clause of warranty was added to the ancestor's grant,
this covenant descending upon the heir insured the grantee;
not so much by conﬁrming his title, as by obliging such heir to
yield him a recompense in lands of equal value; the law, in favor of
alienations, supposing that no ancestor would wantonly disinherit
his next of blood; and therefore presuming that he had received
a valuable consideration, either in land or in money, which had

purchased land, and that this equivalent descended to the heir
together with the ancestors warranty. So that when either an
ancestor, being the rightful tenant of the freehold, conveyed the
land to a stranger and his heirs, or released the right in fee-sim
ple to one who was already in possession, and superadded a war
ranty to his deed, it was held that such warranty not onlv bound
the warrantor himself to protect and assure the title <
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rantee, but it also bound his heir; and this, whether that war

ranty was linml or callatrral to the title of the land. .Lz'nml
warranty was, where the heir derived, or might by possibility
have derived, his title to the land warranted, either from or

through the ancestor who made the warranty ; as where a father,
or an elder son in the life of the father, released to the disseizor
of either themselves or the grandfather, with warranty, this was

lineal to the younger son. Collateral warranty was where the
heir's title to the land neither was, nor could have been derived
from the ‘warranting ancestorf as where a younger [*302
brother released to his father's disseizor, with warranty, this was
collateral to the elder brother. ' But where the very conveyance
to which the warranty was annexed immediately followed a dis
seizin, or operated itself as such (as, where a father, tenant for
years, with remainder to his son in fee, aliened in fee-simple
with warranty), this, being in its original manifestly founded on
the tort or wrong of the warrantor himself, was called a warranty
commcncz'/zg by dz':.m'5z'/z ,' and being too palpably injurious to be
supported, was not binding upon any heir for such tortious war
rantor.
In both lineal and collateral warranty, the obligation of the
heir (in case the warrantee was evicted, to yield him other lands
in their stead) was only on condition that he had other suﬁicient
lands by descent from the warranting ancestor. But though
without assets, he was not bound to insure the title of anot/zer,

yet in case of lineal warranty, whether assets descended or not,
the heir was perpetually barred from claiming the land /u'm
self; for if he could succeed in such claim,‘ he would then
gain assets by descent (if he had them not before), and must
fulﬁl the warranty of his ancestor; and the same rule was with
less justice adopted also in respect of collateral warranties which
likewise (though no assets descended) barred the heir of the
warrantor from claiming the land by any collateral title; upon‘
the presumption of law that he might hereafter have assets by
descent either from or through the same ancestor. The incon
venience of this latter branch of the rule was felt very early,.
when tenants by the curtesy took upon them to aliene their lands.
with warranty ; which collateral warranty of the father descend
ing upon the son (who was the heir of both his parents), barred!
him from claiming his maternal inheritance; to remedy which
29
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the statute of Gloucester, 6 Edw. I., ch. 3, declared, that such

_warranty should be no bar to the son, unless assets descended
from the father. It was afterwards attempted in 50 Edw. III.
'303] ‘to make the same provision universal, by enacting, that
no collateral warranty should be a bar, unless where assets de
scended from the same ancestor; but it then proceeded not
to effect.

However, by the statute ll Hen. VII., ch. 20, not

withstanding any alienation with warranty by tenant in dower,
the heir of the husband is not barred, though he be also heir to
the wife. And by statute 4 and 5 Ann., ch. 16, all warranties

by any tenant for life shall be void against those in remainder or
reversion ; and all c_ollateral warranties by any ancestor who has
no estate of inheritance in possession, shall be void against his
heir.. By the wording of which last statute it should seem that
the legislature meant to allow, that the collateral warranty of
tenant in tail in possession, descending (though without assets),
upon a remainder-man or reversioner, should still bar the re
mainder or reversion. For though the judges, in expounding
the statute dc‘ donis, held that, by analogy to the statute of Glou

cester, a lineal warranty by the tenant in tail without assets should
not bar the issue in tail, yet they held such warranty with assets
to be a suﬁicient bar : which was therefore formerly mentioned as
one of the ways whereby an estate-tail might be destroyed; it

being indeed nothing more in effect than exchanging the lands en
tailed for others of equal value. They also held, that collateral war
ranty was not within the statute de 0'0/n'.r : as that act was prin
cipally intended to prevent the tenant in tail from disinheriting
‘his own issue ; and therefore collateral warranty (though with
'out assets) was allowed to be, as at common law, a suﬂicient bar

-of the estate-tail and all remainders and reversions expectant
thereon. And so it still continues to be notwithstanding the
statute of Queen Anne, if made by tenant in tail in possession ;
‘who therefore may now, without the forms of a ﬁne or recovery,

in some cases make a good conveyance in fee-simple, by super
.-adding a warranty to his grant ; which, if accompanied with as
sets, bars his own issue, and without them bars such of his heirs

as may be in remainder or reversion.G
6 The doctrine of lineal and collateral warranties was abolished in Eng
land, by the statute 3 & 4 Will. IV., ch. 27 & 74.

American jurisprudence.

It has never prevailed in
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7. ‘After warranty usually follow rm1cnaut.t, or con- P304
ventions, which are clauses of agreement contained in a deed,
whereby either party may stipulate for the truth of certain facts,‘
or may bind himself to perform, or give, something to the other.’
Thus the grantor may covenzint that he hath a right to convey;
or for the grantee‘s quiet enjoyment ; or the like ; the grantee
may covenant to pay his rent, or keep the premises in repair,
&c.

If the covenantor covenants for himself and his /zeirs, it is

then a covenant real, and descends upon the heirs ; who are
bound to perform it, provided they have assets by descent, but
not otherwise; if he covenants also for his m:ccut0r.r and admin
istrators, his personal assets, as well as his real, are likewise

pledged for the performance of the covenant ; which makes such
covenant a better security than any warranty.8 It is also in some
respects a less security, and therefore more beneﬁcial to the
grantor; who usually row/zauls only for the acts of himself and
his ancestors, whereas a general warranly extends to all man
‘I ‘The most usual covenants, in American conveyances, are the following:
(1) That the grantor is lawfully seized of the premises described in the
deed. (2) That he has good right and lawful authority to sell and convey
the same. Covenants of seizin and of good right to convey, are virtually of the
same effect. (3) That the premises are free from incumbrances. An incum

brance is deﬁned as “every right to, or interest in the land, to the diminution
of the value of the land, but consistent with the passage of the fee by the
conveyance.”

(I’resca1t v. Trm://um, 4 Mass. 637.)

(4) That the grantor

will secure to the grantee the peaceable enjoyment of the premises. (5)
That the grantor will warrant the title against hostile claims. The covenant
of warranty is the broadest and most important of all. If the grantee is
evicted from the land by one having a paramount title, he is entitled to
obtain recompense from the grantor, or his representatives, for the loss thus
sustained. (6) There is a further covenant, known as the covenant for
further assurance, which has been often employed in English deeds, but is sel
dom used in this country ; this binds the grantor to a speciﬁc performance of

his agreement to make a good title, and does not merely render him responsi
ble [or damages in case of breach. The ﬁrst three covenants are broken
immediately, if at all, and speak as of the present time. The last three relate
to the future, and are designed to guard against some future act or result. (See

Bing/zzzm v. IVeia'zrzva.r, I N. Y. 509; Ifcnl v. Welalx, 7 Johns. 258).
lish deeds most of these covenants are now implied.

In Eng

(44 & 45 Vict. c. 4!.)

9 [The executors and admmistrators are bound by every covenant, without
being named, unless it is such a covenant as is to be performed personally

by the covenantcq and there has been no breach before his death.]
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kind. For which reasons the covenant has in modern practice
totally superseded the other.
8. Lastly, comes the conclusion, which mentions the execution
and date of the deed, or the time of its being given or executed,
either expressly, or by reference to some day and year before
mentioned. Not but a deed is good, although it mention no
date : or hath a false date ; or even if it hath an impossible date,
as the thirtieth of February; provided the real day of its being
dated or given, that is delivered, can be proved.
I proceed now to the ﬁf!/2 requisite for making a good deed :
the reading of it. This is necessary, wherever any of the parties
desire it ; and, if it be not done on his request, the deed is void
as to him. If he can, he should read it himself: if he be blind

or illiterate, another must read it to him. If it be read falsely,
it will be void ; at least for so much as is misrecited : unless it
be agreed by collusion that the deed shall be read false, on pur
pose to make it void ; for in such case it shall bind the fraudu
lent party.9
"305]
'*Sixthly, it is requisite that the party, whose deed it
is, should sml," and now in most cases I apprehend, should szlgvz

it also.“

The use of seals, as a mark of authenticity to letters

‘-‘ Although the grantor be very ignorant and illiterate, yet his deed will
not be void for omission to read it to him, unless he requested such reading.

If he makes such request, and the deed is read falsely in any material points,
or its contents falsely stated, it is void. (Hallenberk v. Dru/ill, 2 Johns.
404.) But every grantor is presumed to know the contents of a deed exe
cuted by him, until proof to the contrary is adduced. And if he can read, he
cannot object, after execution, that he was mistaken as to the terms of the
conveyance. (See 7ack.ro/1 v. Cray, 12 Johns. 427; Yackron v. ffaynvr, 12
Johns. 469; Ealon v. Ealon, 37 N. J. L. 108 ; Twambly v. /\’i.-‘ml. 1o3 Mass. 259.)
" In this country, the common-law seal is required in the New England
States, New York, New Jersey, and a few other States : but in a number of
the Western and Southern States, a mere scroll or circle made with the pen
upon the deed, is deemed a sufficient substitute for a seal. A common-law
seal is deﬁned as an impression upon wax or some tenacious substance,
whether it be a wafer or any other paste or matter sufficiently tenacious to
adhere and receive an impression. (lVarren v. L_)'!!C/I, 5 Johns. 239.) A

single seal may serve for several grantors in the same deed, if adopted by
them as such, and if it appear by the deed to be the seal of all. (See
lllackay v. L’/ooz/goon’, 9 Johns. 285; Bradford v. Randall, 5 Pick. 496.
“ Signing is required in all the United States, with but very few excep
tions: and even in those States where it is not absolutely necessary, it is

doubtless invariably pracised.

in some States the deed is required to be
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and other instruments in writing, is extremely ancient. We read
of it among the Jews and Persians in the earliest and most sa
cred records of history. And in the book of Jeremiah there is a
very remarkable instance, not only of an attestation by seal, but
also of the other usual formalities attending a Jewish purchasc(ll).
In the civil law also, seals were the evidence of truth ; and were

required, on the part of the witnesses at least, at the attestation
of every testament. But in the times of our Saxon ancestors
they were not much in use in England. For though Sir Edward
Coke relies on an instance of King Edwin‘s making use of a
seal about a hundred years before the Conquest, yet it does not
follow that this was the usage among the whole nation: and per
_ haps the charter he mentions may be of doubtful authority, from
this very circumstance, of being sealed ; since we are assured by

all our ancient historians, that sealing was not then in common
use. The method of the Saxons was for such as could write to
subscribe their names, and whether they could write or not, to

aiﬁx the sign of the cross; which custom our illiterate vulgar
do, for the most part, to this day keep up; by signing a cross
for their mark, when unable to write their names.

And indeed

this inability to write, and therefore making a cross in its stead,
is honestly avowed by Caedwalla, a Saxon king, at the end of
one of his charters.

In like manner, and for the same unsur

mountable reason, the Normans, a brave but ‘illiterate [*306

nation, at their first settlement in France, used the practice of
sealing only, without writing their names: ‘which custom con
tinued, when learning made its way among them, though the
reason for doing it had ceased ; and hence the charter of Edward
the Confessor to Westminster-abbey, himself being brought up
in Normandy, was witnessed only by his seal,‘and is generally
thought to be the oldest sealed charter of any authenticity in
England. At the Conquest, the Norman lords brought over into
this kingdom their own fashions; and introduced waxen seals
only, instead of the English method of writing their names, and

signing with the sign of the cross. And in the reign of Edward
I. every freeman, and even such of the more substantial villeins
as were fit to be put upon juries, had their distinct particular
subsrribed-—that is, signed at the end; and a signature in any other place
would then be ineffectual.
(a) Jeremiah, ch. xxxii. 9-1 I.
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The impressions of these seals were sometimes a knight

on horseback, sometimes other devices: but coats of arms were
not introduced into seals, nor indeed into any other use, till

about the reign of Richard the First, who brought them from the
crusade in the Holy Land ; where they were ﬁrst invented and
painted on the shields of the knights, to distinguish the variety of
persons of every Christian nation,who resorted thither, and who

could not, when clad in complete steel, be otherwise known or
ascertained.
The neglect of signing, and resting only upon the authen
ticity of seals, remained very long among us; for it was held in
all our books that sealing alone was suﬁicient to authenticate a
deed : and so the common form of attesting deeds,—“ scaled and
delivered," continues to this day; notwithstanding the statute
29 Car. II., ch. 3, before mentioned revives the Saxon custom,

and expressly directs the signing in all grants of lands, and many
other species of deeds : in which therefore signing seems to be
now as necessary as sealing, though it hath been sometimes held
that the one includes the other.
A seventh requisite to a good deed is, that it be dc/z'wrcd by
the party himself or his certain attorney, which therefore is

*307] ‘"also expressed in the attestation; “ sealed and delivered."
A deed takes effect only from this tradition or delivery ; for if
the date be false or impossible, the delivery ascertains the time
of it. And if another person seals the deed, yet if the party de
livers it himself, he thereby adopts the sealing, and by a parity
of reason the signing also, and makes them both his own. A
delivery may be either absolute, that is, to the party or grantee
himself; or to a third person, to hold till some conditions be per
formed on the part of the grantee : in which last case it is not
delivered as a deed, but as an escrow ,- that is, as a scroll or

writing, which is not to take effect as a deed till the conditions
be performed; and then it is a deed to all intents and purposes.
The last requisite to the validity of a deed is the attc.rintz'ou,
or execution of it in I/zeprcsslzce qf wz'tm’.i'.ves,- though this is nec
essary, rather for preserving the evidence, than for constituting

the essence of the deed.“

Our modern deeds are in reality noth

12 Attestation by one or more witnesses is generally required in the
United States; but while in some States it is made essential to the validit)
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ing more than an improvement or ampliﬁcation of the brew}:
teslata mentioned by the feudal writers, which were written memo
randums, introduced to perpetuate the tenor of the conveyance
and investiture, when grants by parol only become the founda
tion of frequent dispute and uncertainty. To this end they reg
istered in the deed the persons who attended as witnesses, which

was formerly done without their signing their names (that not
being always in their'power), but they only heard the deed read;
and then the clerk or scribe added their names, in a sort of
memorandum : thus: “ /11': tcslibzzs, _‘70/zamze ./lloore, Yacobu
S1/zit/1, ct alz'z'.r, ad /zanc ram c0lz'u0catz's.” This, like all other

solemn transactions, was originally done only comm ﬂzrz‘bu.r,
and frequently when assembled in the court-baron, hundred, or
county-court; which was then expressed in the attestation, tale
camitata, /mndrcda, 6'6.
Afterwards the attestation of other
witnesses was allowed, the trial in *‘case of a dispute be- [‘'‘308

ing still reserved to the fares ,- with whom the witnesses (if more
than one) were associated and joined in the verdict: till that also
was abrogated by the statute of York, I2 Edw. II., st. 1, ch. 2.
And in this manner, with some such clause of /12': te.rtz'6u.r, are

all old deeds and charters, particularly 1nagnar/zartd, witnessed.
And in the time of Sir Edward Coke, creations of nobility were
still witnessed in the same manner. But in the king’s common
charters, writs or letters-patent, the style is now altered : for at
present the king is his own witness, and attests his letters-pa
tent thus: “ Taste 1m'z'p.v0, witness ourself at Westminster, &c.,"

a form which was introduced by Richard the First, but not com
monly used till about the beginning of the ﬁfteenth century;
nor the clause of My tcstibus entirely discontinued till the reign
of Henry the Eighth : which was also the era of discontinuing
it in the deeds of subjects, learning being then revived, and the
faculty of writing more general; and therefore ever since that
of the deed, in others it is only required as a formality preliminary to the
public record of the deed, to renderit valid and binding as against subsequent
purchasers and incumbrancers. In these latter States the deed would be
valid between the parties without attestation; another formality usually
required in the several States, is that of arkzzow/e11_'g//rent of the deed before
anotary public, commissioner of deeds, or other public ofﬁcer with similar
powers. As in the case of attestation, acknowledgment is in some States
necessary to render the deed valid, but in most only necessary in order that

the deed may be recorded.

The jﬁublir rzrord of deeds is the commonly
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time the witnesses have usually subscribed their attestations,
either at the bottom, or on the back of the deed.
III. VVe are next to consider, how a deed may be avoided, or

rendered of no effect. And from what has been before laid
down, it will follow, that if a deed wants any of the essential re
quisites before-mentioned; either, I. Proper parties, and a proper
subject-matter; 2. A good and sufficient consideration; 3. \Vrit

ing on paper or parchment, duly stamped ; 4. Suﬁicient and legal
words, properly disposed ; 5. Reading, if desired, before the ex
ecution; 6. Sealing, and, by the statute, in most cases signing
also ; or, 7. Delivery; it is a void deed ab z'lu'l1'o.

It may also be

avoided by matter export facto : as, 1. By rasure, interlining, or
other alteration in any material part : unless a memorandum be
made thereof at the time of the- execution and attestation." 2.
By breaking off, or defacing the seal.H 3. By delivering it up to
"‘309] be cancelled ; ‘that is, to have lines drawn over it in the
form of lattice-work or mucelli; though the phrase is now used
figuratively for any manner of obliteration or defacing it. 4. By the
required practice in the United States, its purpose being to apprise subse
quent purchasers and incnmbrancers of the existence and contents of the
deed, or to affect them with constructive notice thereof, in order that the

deed may be valid as against them. The record is usually made in the oﬁice
of the clerk of the county where the land is situated.
.
1‘ There has been much conﬂicting adjudication upon the point, whether
an alteration in a deed shall be presumed to have been made subsequently
to its execution, or before delivery. The former presumption would in many
cases render the deed void, unless proof were shown that the alterations were
made previous to delivery, while the latter would usually render it valid,
unless the fact of subsequent alteration was established by proof. The
tendency of adjudication, in recent times, is adverse to entertaining any pre
sumption in regard to the time or intent of alteration; these questions being
left to be determined by the jury upon all the evidencein the case. In some
States the doctrine is established that the burden of proof lies upon the
person claiming under the deed, to show that the alteration is not fraudulent
or fatal. lithe alteration be made by the grantee after execution and be ma
terial, it avoids the deed. But if it be made by a stranger, without the privity
of the party, it is termed a “ spoliation " and is generally held not to vitiate the
deed. After a transfer of the title by the delivery of the deed, no subsequent
alteration, or even destruction of it, will operate to defeat or divest the title.
(Gould v. Gould, 7 \Vend. 364 ; Collier v. _7ar0by, 9 COW. 125 ; Gibb: v. Orborn,
2 Wend. 555.) The estate having once passed, is not in this way defeasible.

" [It must be an intentional breaking off or defacing by the party to whom
the other is bound 1 for, if the person bound break oﬂ‘cr deface the seal, it will
not avo»1 the deed.] (Cull: v. U. S., I Gall. 69; see6 Cow. 746.)
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disagreement of such, whose concurrence is necessary, in order
for the deed to stand: as the husband, where a feme-covert is
concerned; an infant, or person under duress, when those disabili

ties are removed; and the like. 5. By the judgment or decree
of a court of judicature. This was anciently the province of the
court of star-chamber, and now of the chancery : when it appears

that the deed was obtained by fraud, force, or other foul prac
tice; or is proved to be an absolute forgery. In any of these
cases the deed may be voided, either in part or totally, according
as the cause of avoidance is more or less extensive.
And, having thus explained the general nature of deeds, we
are next to consider their several species, together with their
respective incidents. And herein I shall only examine the par
ticdars of those, which from long practice and experience of
their efﬁcacy, are generally used in the alienation of real estates:
for it would be tedious, nay inﬁnite, to descant upon all the sev

eral instruments made use of in jkerromzl conserns, but which fall
under our general deﬁnition of a deed; that is, a writing sealed
and delivered. The former being, principally, such as serve to
con-my the property of lands and tenements from man to man,
are commonly denominated eouveyauces,- which are either con
veyances at common law, or such as receive their force and eﬁi

cacy by virtue of the statute of user.
I. Of conveyances by the common law, some may be calltd
original, or primary conveyances; which are those by means
whereof the beneﬁt or estate is created or ﬁrst arises ; others are

derz'vntz've or ueondary, whereby the beneﬁt or estate originally
created, is enlarged, restrained, transferred, or extinguished.
"'0rzlgz'nal conveyances are the following: I. Feoffment ;["310
2. Gift; 3. Grant; 4. Lease; 5. Exchange; 6. Partition: deriva

- live are, 7. Release; 8. Conﬁrmation; 9. Surrender; 10. As
signment; II. Defeasance.
I. A feoffment, feofnmeutum, is a substantive derived from
the verb, to enfeoff, feofare or 1':/feudare, to give one a feud; and
therefore feoffment is properly a'ormtioﬁvm’z'. It is the most an
cient method of conveyance, the most solemn and public, and

therefore the most easily remembered and proved. And it may
properly be deﬁned, the gift of any corporeal hereditament to
another.

He that so gives, or enfeoffs, is called thefeoﬂor; and

the person enfeoffed is denominated the feofee.
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This is plainly derived from, or is indeed itself the very mod:
of, the ancient feudal donation ; for though it may be performed
by the word “cnfoo_ﬂ"’ or “grant,” yet_ the aptest word of feoff
ment is, “ do or dedz'.” And it is still directed and governed by
the same feudal rules; insomuch that the principal rule relating
to the extent and effect of the feudal grant, “ tenor at gr/2' hgcm
dat fcudo," is in other words become the maxim of our law

with relation to feoffments, “ modu: legem dat a'onatz'oni."

And

therefore, as in pure feudal donations, the lord, from whom the

feud moved, must expressly limit and declare the continuance
or quantity of estate which he meant to confer, “ne quis flu:
donors: prwsumatur quam in dorzatione e.rpre:serz't,"' so, if one

grants by feoffment lands or tenements to another, and limits
or expresses no estate, the grantee (due ceremonies of law

being performed) hath barely an estate for life.

For as the per

sonal abilities of the feoffec were originally presumed to be the
immediate or princzpal inducements to the feoffment, the feolfee's
estate ought to be conﬁned to his person, and subsist only for
his life ; unless the feoffor, by express provision in the creation

"311] 4"and constitution of the estate, hath given it a longer con
tinuance. These express provisions are indeed generally made;
for this was for ages the only conveyance, whereby our ancestors
were wont to create an estate in fee-simple, by giving the land
to the feoffee, to hold to him and his heirs for ever; though it

serves equally well to convey any other estate of freehold.

But by the mere words of the deed the feoffment is by no
means perfected ; there remains a very material ceremony to be
performed, called Ii:/erg/.of'.m':z'n ; without which the feoffee has
but a mere estate at will. This livery of seizin is no other
than the pure feudal investiture, or delivery of corporal posses
sion of the land or tenement: which was held absolutely neces- ‘
sary to complete the donation. “Nam fmdmu sine 1'/1r.'cslz'tm'a
m///o modo ronrtz'tuz'potm'!,'" and an estate was then only perfect,
when, as the author of Fleta expresses it ll. our law, “_ﬁtjur1's at

s1.'z'sz'nd’ conjmzctz'o."
Investitures, in their original rise, were probably intended to

demonstrate in conquered countries the actual possession of the
lord; and that he did not grant a bare litigious right, which the
soldier was ill qualiﬁed to prosecute, but a peaceable and ﬁrm
possession. And at a time when writing was seldom practiced, a
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‘mere oral gift, at a distance from the spot that was given, was
not likely to be either long or accurately retained in the memory
of by-standcrs, who were very little interested in the grant. Af
terwards they were retained as a public and notorious act, that
the country might take notice of and testify the transfer of the
estate; and that such, as claimed title by other means, might

know against whom to bring their actions.
In all well-governed nations some notoriety of this kind has
been ever held requisite, in order to acquire and ascertain
‘the property of lands.
In the Roman law p/£11111»; [*312
dominium was not said to subsist, unless where a man had both _

the rzlg/rt and the coryﬁoral/wssrssz'ou ,- which possession could not
be acquired without both an actual intention to possess, and an
actual seizin, or entry into the premises, or part of them in
the name of the whole. And even in ecclesiastical promotions,
where the freehold passes to the person promoted, corporal
possession is required at this day, to vest the property completely
in the new proprietor; who, according to the distinction of the
canonists, acquires the jur ad rmz, or inchoate and imperfect
right, by nomination and institution; but not theju: in re, or
complete and full right, unless by corporal possession. There
fore in dignities possession is given by instalment; in rectorics
and vicarages by induction, without which no temporal rights
accrue to the minister, though every ecclesiastical power is vested
in him by institution. So also even in descents of lands by our
law, which are cast on the heir by act of the law itself, the heir
has not /Jlcnum dominium, or full and complete ownership, tillhe
has made an actual corporal entry into the lands : for if he dies
before enlry made, /11': heir shall not be entitled to take the pos
session, but the heir of the person who was last actually seized.
It is not therefore only a mere right to enter, but the actual
entry that makes a man complete owner so as to transmit
the inheritance to his own heirs : no/zjus, sad .rez'.rz'na, farit sli
pitem.
Yet the corporal tradition of lands being sometimes incon
venient, a symbolical delivery of possessions was in many cases
anciently allowed; by transferring something near at hand, in
the presence of credible witnesses, which by agreement should
serve to represent the very thing designed to be conveyed ; and
an occupancy of this sign or symbol was ‘permitted as {"313
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equivalent to occupancy of the land itself. Among the Jews we
ﬁnd the evidence of a purchase thus deﬁned in the book of Ruth :
“ Now this was the manner in former time in Israel, concerning

redeeming and concerning changing, for to conﬁrm all things :
a man plucked off his shoe and gave it to his neighbor : and this
was a testimony in Israel." Among the ancient Goths and
Swedes, contracts for the sale of lands were made in the pres
ence of witnesses who extended the cloak of the buyer, while the
seller cast a clod of the land into it, in order to give possession ;
and a staff or wand was also delivered from the vendor to the ven
dee, which passed through the hands of the witnesses. \Vith our
Saxon ancestors the delivery of a turf was a necessary solemnity
to establish the conveyance of lands. And to this day, the con
veyance of our copyhold estates is usually made from the
seller to the lord or his steward by delivery of a rod or verge, and

then from the lord to the purchaser by redelivery of the same,
in the presence of a jury of tenants.
Conveyances in writing were the last and most reﬁned im
provement. The mere delivery of possession, either actual or
symbolical, depending on the ocular testimony and remembrance
of the witnesses, was liable to beforgotten or misrepresented,
and became frequently incapable of proof. Besides, the new
occasions and necessities introduced by the advancement of com
merce, required means to be devised of charging and encumber
ing estates. and of making them liable to a multitude of condi
tions and minute designations for the purposes of raising money,
without an absolute sale of the land ; and sometimes the like

proceedings were found useful in order to make a decent and
competent provision for the numerous branches of a family, and
forother domestic views. None of which could be effected by
a mere, simple, corporal transfer of the soil, from one man to

another, which was principally calculated for conveying an ab
"314] solute, unlimited dominion.

"‘ \Vritten deeds were there

fore introduced, in order to specify and perpetuate the peculiar
purposes of the party who conveyed; yet still, for a very long
series of years, they were never made use of, but in company
with the more ancient and notorious method of transfer, by de
livery of corporal possession.

Livery of seizin, by the common law, is necessary to be made
upon every grant of an estate of freehold in hereditaments cor

'
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poreal, whether of inheritance or for life only. In hereditaments
incorporeal it is impossible to be made; for they are not the ob
ject of the senses ; and in leases for years, or other chattel inter

ests, it is not necessary. In leases for years indeed an actual
entry is necessary, to vest the estate in the lessee: for the bare
lease gives him only a right to enter, which is called his interest
in the term, or z'ntvr:s.re termz'nz': and when he enters in pursu
ance of that right, he is then, and not before, in possession of

his term, and complete tenant for years. This entry by the
tenant himself serves the purpose of notoriety, as well as livery
of seizin from the grantor could have done ; which it would have
been improper to have given in this case, because that solemnity
is appropriafed to the conveyance of a freehold. And this is
one reason why freeholds cannot be made to commence z'zzfuturo,

because they cannot (at the common law) be made but by livery
of seizin; which livery, being an actual manual tradition of the
land, must take effect in pm’smtz', or not at all.
On the creation of afrrc/zold remainder, at one and the same
time with a particular estate for years, we have before seen, that
at the common law, livery must be made to the particular tenant.
But if such a remainder be created afterwards, expectant on a
lease for years now in being, the livery must not be made to the
lessee for years, for then it operates nothing ; “ uam quad
semel meum rt, amplius mezmz arse mm p0t£st;" but it must
be made to the remainderman ‘himself, by consent of [“‘315

the lessee for years ; for without his consent no livery of the pos
session can be given ; partly because such forcible liv'ery would
be an ejectment of the tenant from his term, and partly for
the reasons before given for introducing the doctrine of attorn
ments.
Livery of seizin is either in dam’, or in law. Livery in dad
is thus performed.

The feoffor, lessor, or his attorney, together

with the feoffee, lessee, or his attorney (for this may as effectually
be done by deputy or attorney, as by the principals themselves
in person), come to the land, or to the house ; and there in the

presence of witnesses, declare the contents of the feoffment or
lease, on which livery is to be made. And then the feoffor, if it
be of land, doth deliver to the feoffee, all other persons being

out of the ground, a clod or turf, or a twig or bough there grow

ing, with words to this effect: “I deliver these to you in the
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name of seizin of all the lands and tenements contained in this
deed." But if it be of a house, the feoffor must take the ring or
latch of the door, the house being quite empty and deliver it to
the feoffee in the same form ; and then the feoffee must enter
alone, and shut to the door, and then open it, and let in the

others. If the conveyance or feoffment be of divers lands, lying
scattered in one and the same county, then in the feoffor's pos
session, livery of seizin of any parcel, in the name of the rest,
sutliceth for all, but if they be in several counties, there must be
as many liveries as there are counties. For if the title to these
lands comes to be disputed, there must be as many trials as there
are counties, and the jury of one county are no judges of the

notoriety of a fact in another.

Besides anciently this seizin was

obliged to be delivered coram ;>arz'bu.r de 2/z'cz‘ncto, before the peers

of freeholders of the neighborhood, who attested such delivery
in the body or on the back of the deed ; according to the rule of
the feudal law, parts dzlmzt i/zteresse 1'/wc.rtilur¢feudi, et non alii ,

“‘316] for which this reason is expressly given: because ‘the
peers or vassals of the lord, being bound by their oath of fealty.
will take care that no fraud be committed to his prejudice, which
strangers might be apt to connive at. And though afterwards
the ocular attestation of the farm was held unnecessary, and
livery might be made before any credible witnesses, yet the trial
in case it was disputed (like that of all other attestations) was
still reserved to the ﬂzrcs or jury of the county. Also, if the
lands be out on lease, though all lie in the same county, there

_must be as many liveries as there are tenants : becauseno livery
can be made in this case but by the consent of the particular ten
ant ; and the consent of one will not bind the rest.

And in all

these cases it is prudent, and usual to endorse the livery of seizin
on the back of the deed, specifying the manner, place, and time
of making it ; together with the names of the witnesses. And
thus much for livery in deed.
Livery in law is where the same is not made on the land, but

in Sig/It qf it only ; the feoffor saying to the feoffee, “I give you
yonder land, enter and take possession.” Here, if the feoffec
enters during the life of the feoffor, it is a good livery, but not
otherwise ; unless he dares not enter, through fear of his life or
bodily harm: and then his continual claim, made yearly, in due
form of law, as near as possible to the lands, will suﬂice without

.
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an entry. This livery in law cannot however be given or re
ceived by attorney, but only by the parties themselves.15
2. The conveyance oy grft, doualio, is properly applied to
the creation of an estate-tail, as feoffment is to that of an estate

in fee, and lease to that of an estate for life or years. It differs
in nothing from a feoffment, but in the nature of an estate pass
ing by it : for the operative words of conveyance in this case are
do or dedi ; and gifts in tail are equally imperfect without livery
of seizin, as feoffments in fee simple. *And this is the only ["‘317
distinction that Littleton seems to take, when he says, “ It is to

be understood that there is feoffor and feoffee, donor and donee,
lessor and lessee ;" viz. feoffor is applied to a feoffment in fee
simple, donor to a gift in tail, and lesser to a lease for life, or for
years, or at will. In common acceptation gifts are frequently
confounded with the next species of deeds : which are,—
3. Grants, roizressio/ms ,' the regular method by the common
law of transferring the property of z'ucor;torml hereditaments, or
such things whereof no livery can be had. For which reason all
corporeal hereditaments, as lands and houses, are said to lie in
livery ,- and the others, as advowsons, commons, rents, reversions,

&c. to lie in grant. And the reason is given-by Bracton: “ tra
dilio, or livery, 1zi/til a/izui rs! gum/z rcz'cor;zﬁoralz's dé persona in
personam, dc mauu in maum/z, trans/a/2'0 aut in p0.rsz'ss1'0m'm 2'11

a’uctz'o: sad res inrorfaralzs, quw smzt z'p.ru1n jus rci 2/cl colpori
ill/ltZ}'t‘llS, traa'z'tz'ouem non patizmtz/r."
These therefore pass
merely by the delivery of the deed. And in signiories, or rever
sions of lands, such grant, together with the attornment of the
tenant (while attornments were requisite), were held to be of
equal notoriety with, and therefore equivalent to,a feoffment and

livery of lands in immediate possession.

It therefore differs but

little from a feoffment, except in its subject-matter: for the

operative words therein commonly used are dcdi ct corzcessz',
“ have given and granted."
7
4. A lease is properly a conveyance of any lands or tenements

(usually in consideration of rent or other annual recompense),
made for life, for years, or at will but always for a less time than
1" Conveyance by feoﬁment and livery of seizin, has been superseded in
England by other modes of conveyance.

In the United States, it was

employed in some few instances at an early period, but has long since been
abolished, or fallen into disuse.

464

OF ALIEN/4 TION BY DEED.

.

the lessor hath in the premises ; for if it be for the zv/ml: inter
est, it is more properly an assignment than a lease. The usual
words of operation in it are, “demise, grant, and to farm let;

"*318] dimisi, coucassi, ct adﬁrmam "‘tradz'a'i." Farm or fcomze, is
an old Saxon word signifying provision, and it came to be used
instead of rent or render, because anciently the greater part of
rents were reserved in provisions; in corn, in poultry, and the

like: till the use of money became more frequent. So that a
farmer, ﬁrmarius, was one who held his lands upon payment of a
rent or feorme : though at present, by a gradual departure from
the original sense, the wordfarm is brought to signify the very
estate or lands so held upon farm or rent. By this conveyance
in estate for life, for years, '01‘ at will, may be created, either in

corporeal or incorporeal hereditaments: though livery of seizin
is indeed incident and necessary to one species of leases, m'z.
leases for life of corporeal hereditaments ; but to no other.
\/Vhatever restriction, by the severity of the feudal law, might
in times of very high antiquity be observed with regard to leases ;
yet by the common law, as it has stood for many centuries,

all persons seized of any estate might let leases to endure, so
long as their own interest lasted, but no longer. Therefore tenant

in fee-simple might let leases of any duration, for he hath the
whole interest; but tenant in tail, or tenant for life, could make

no leases which should bind the issue in tail or reversioner:
nor could a husband, seized jurc uxoris, make a ﬁrm or valid

lease for any longer term then the joint lives of himself and his
wife, for then his interest expired. Yet some tenants for life,
where the fee-simple was in abeyance, might (with the concur
rence of such as have the guardianship of the fee) make leases of
equal duration with those granted by tenants in fee-simple, such
as parsons and vicars with consent of the patron and ordinary.
So also bishops, and deans, and such other sole ecclesiastical

corporations as are seized of the fee-simple of lands in their c0r~
porate right, might, with the concurrence and conﬁrmation of
such persons as the law requires, have made leases for years, or

for life, estates in tail, or in fee, without any limitation or control.

"‘319] And corporations aggregate "‘might have made what
estates they pleased, without the conﬁrmation of any other per
son whatsoever.

\Vhereas now, by several statutes, this power,

where it was unreasonable, and might be made an ill use of, is
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restrained; and, where in the other cases the restra.nt by the
common-law seemed too hard, it is in some measure removed.

The former statutes are called the resz‘raz'm'rzg, the latter the
mablirzg statute. We will take a view of them all, in order of
time.
'
>27
And, ﬁrst, the uzabli/lg statute, 32 Hen. VIII., ch. 28, empow
ers three manner of persons to make leases, to endure for three
lives or one-and-twenty years; which could not do so before. As
ﬁrst, tenant in tail may by such leases bind his issue in tail, but

not those in remainder or reversion.

Secondly, a husband seized

in right of his wife, in fee-simple or fee-tail, provided the wife
joins in such lease, may bind her and her heirs thereby. Lastly,

all persons seized of an estate of fee-simple in right of their
churches, which extends not to parsons and vicars, may (without
the concurrence of any other person) bind their successors.
But then there must many. requisites be observed, which the

statute speciﬁes, otherwise such leases are not binding.

1. The

lease must be by indenture ; and not by deed poll, or by parol.
2. It must begin from the making, or day of the making, and not
at any greater distance of time. 3. If there be any old lease in
being, it must be ﬁrst absolutely surrendered, or be within a year

of expiring.

4. It must be 02'!/zer for twenty-one years or three

lives, and not for both.

5. It must not exceed the term of three

.ives, or twenty-one years, but may be for a shorter term. 6. It
must be of corporeal hereditaments, and not of such things as lie
merely in grant: for no rent can be reserved thereout by the
common law, as the lessor cannot resort to them to distrain.

7. It must be of *‘lands and tenements most commonly [*32O

letten for twenty years past; so that if they had been let for
above half the time (or eleven years out of the twenty) either for
life, or for years at will, or by copy of court roll, it is sufﬁcient.
8. The most usual and customary feorm or rent, for twenty years
past, must be reserved yearly on such lease. 9. Such leases must
not be made without impeachment of waste. These are the
guards, imposed by the statute (which was avowedly made for the
security of farmers and the consequent improvement of tillage)
to prevent unreasonable abuses, in prejudice of the issue, the
wife, or the successor, of the reasonable indulgence here given."
'

1'

1

1'

i

*

I

Q’

I

1“There is omitted at this point those portions of the original text con
3°
'
'
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5. An e':r'£/mug: is a mutual grant of equal interests, the one

in consideration of the other. The word “ exchange," is so in
dividually requisite and appropriated by law to this case, that it

cannot be supplied by any other word, or expressed by any cir
cumlocution. The estates exeh-anged must be equal in quantity ;
not of calm, for that is immaterial, but of z'ntsrc.rt : as fee-simple
for fee-simple, a lease for twenty years for a lease for twenty
years, and the like. And the exchange may be of things that
lie either in grant or in livery. But no livery of seizin, even in
exchanges of freehold, is necessary to perfect the conveyance:
for each party stands in the place of the other, and occupies his
right, and each of them hath already had corporal possession of
his own land.

But entry must be made on both sides; for, if

either party die before entry, the exchange is void, for want of
suﬁicient notoriety. And so also, if two parsons, by consent of
patron and ordinary, exchange their preferments; and the one is
presented, instituted, and inducted, and the other is presented.
and instituted, but dies before induction; the former shall not

keep his new beneﬁce, because the exchange was not completed,
and therefore he shall return back to his own.

For if, after an

exchange of lands or other hereditaments, either party be evicted
of those which were taken by him in exchange, through defect
of the others title; he shall return back to the possession of

his own, by virtue of the implied warranty contained in all ex
changes.
6. A partition is when two or morejoint-tenants, coparceners,

"324] or tenants in common, agree to divide the ‘lands so held
among them in severalty, each taking a distinct part.

Here, as

in some instances there is a unity of interest and in all a unity
of possession, it is necessary that they all mutually convey and
assure to each other the several estates which they are to take
and enjoy separately. By the common law, coparceners, being
compellable to make partition, might have made it by parol only ;
ibut joint-tenants and tenants in common must have done it by
Ltaining a statement of the provisions of the d1'.rabl1'ng er res1raz'ru'u_g statutes,
~ to which reference is made. These are of little importance to the American
student, and they have, to a large extent, been modiﬁed by subsequent
‘English Jegislation.
They were passed to prevent bishops, deans and
'chapters, colleges, and other ecclesiastical or eleemosynary corporations,
and all parsons and vicars, from making improvident leases. (See for the
present English ‘nw, Broom & Hadley’s Comm. ii. 509.)
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deed : and in both cases the conveyance must have been perfect
ed by livery of seizin. And the statutes of 31 Hen. VIII., ch. 1,
and 32 Hen. VIII., ch. 32, made no alteration in this point. But
the statute of frauds, 20 Car. II., ch. 2, hath now abolished this

distinction, and made a deed in all cases necessary.“
These are the several species of primary or orzlginal convey
ances. Those which remain are of the secondary or derz'vatz'v:
sort; which presuppose some other conveyance precedent, and
only serve to enlarge, conﬁrm, alter. restrain, restore or transfer

the interest granted by such original conveyance. As,-—
7. Releases; which are a discharge or a conveyance of a
man‘s right in lands or tenements, to another that hath some
former estate in possession. The words generally used therein
are “ remised, released, and forever quit-claimed." And these
releases may enure either, I. By way of er:/argzhg an estate, or
mlargzrl'estate : as if there be tenant for life or years, remainder
to another in fee, and he in remainder releases all his right to
the particular tenant and his heirs, this gives him the estate in
fee. But in this case the relessee must be in /msscssz'on of some
estate, for the release to work upon; for if there be lessee for
years, and before he enters and is in possession, the lessor re-.
leases to him all his right in the reversion, such release is void

for want of possession in the relessee.

2. By way of ;)as.rz'zzg an

estate, or rnitlvr [estate : as when one of two coparceners releaseth
all her *right to the other, this passeth the fee-simple of ["‘325
the whole. And in both these cases there must be a privity of
' estate between the relessor and relessee; that is, one of their
estates must be so related to the other, as to make but- one and

the same estate in law.

3. By way ofpassing a rzlg/zl, or mitter

1: droit : as if a man be disseized, and releaseth to his disseizor

all his right, hereby the disseizor acquires a new right, which
changes the quality of his estate, and renders that lawful which
before was tortious or wrongful. 4. By way of z,rlz'nguis/z1Izml.'
as if my tenant for life makes a lease to A for life, remainder to
B and his heirs, and I release to A ; this extinguishes my right to
the reversion, and shall enure to the advantage of B's remainder
as well as of A's particular estate. 5. By way of enlzgy andfeoﬁ'mmI .
" in the United States, statutes will be found in the several States, pro

viding methods for the partition of estates held in joint tenancy and tenancy
in common.
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as if there be two joint disseizors, and the disseizee releases to
one of them, he shall be sole seized, and shall keep out his former

companion; which is the same in effect as if the disseizee had
entered, and thereby put an end to the disseizin, and afterwards

had enfeoffed one of the disseizors in fee.

And hercupon we may

observe, that when a man has in himself the possession of lands,
he must at the common law convey the freehold by feoffment
and livery ; which makes a notoriety in the country : but if a man
has only a right or a future interest, he may convey that right
or interest by a mere release to him that is in possession of the
land : for the occupancy of the relessee is a matter of suﬁicient
notoriety already.
8. A conﬁrmation is of a nature nearly allied to a release.
Sir Edward Coke deﬁnes it to be a conveyance of an estate or
right in rssc, whereby a voidable estate is made sure and una
voidable, or whereby a particular estate is increased ; and the

words of making it are these, “have given, granted, ratiﬁed, ap
proved, and conﬁrmed." An instance of the ﬁrst branch of the

deﬁnition is, if tenant for life leaseth for forty years, and dieth
during that term ; here the lease for years is voidable by him in
9326] reversion; yet, if he ‘hath conﬁrmed the estate of the

lessee for years, before the death of tenant for life, it is no longer
voidable but sure.

The latter branch, or that which tends to the

increase of a particular estate, is the same in all respects with
that species of release, which operates by way of enlargement.
9. A surrender, sur.rummddz'lz'o, or rendering up, is of a na

ture directly opposite to a release; for, as that operates by the
greater estate’s descending upon the less, a surrender is the fall
ing of a less estate into a greater. It is deﬁned, ayielding up of
an estate for life or years to him that hath the immediate rever
sion or remainder, wherein the particular estate may merge or
drown, by mutual agreement between them. It is done by these
words, “ hath surrendered, granted, and yielded up.”

The sur

renderor must be in possession ; and the surrenderee inust have
a higher estate, in which the estate surrendered may merge;
therefore tenant for life cannot surrender to him in remainder
for years. In a surrender there is no occasion for livery of
seizin; for there is a privity of estate between the surrenderor
and the surrenderee ; the one’s particular estate and the other’s
remainder are one and the same estate ; and livery having been
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once made at the creation of it, there is no necessity for having
it afterwards. And for the same reason, no livery is required on
a release or conﬁrmation in fee to tenant for years or at will,
though a freehold thereby passes; since the reversion of the
lessor, or conﬁrmor, and the particular estate of the relessee, or
conﬁrmee are one and the same estate ; and where there is

already a possession, derived from such a privity of estate, any
further delivery of possession would be vain and nugatory.
10. An assignment is properly a transfer, or making over to
another, of the right one has in any estate ; but it is usually ap
plied to an estate for life or years. And it differs from a lease
only in this : that by a lease one grants an interest less
1"than his own, reserving to himself a reversion ; in assign- [*‘327
ments he parts with the whole property, andthe assignee stands
to all intents and purposes in the place of the assignor."
II. A defeasance is a collateral deed, made at the same time

with a feoffment or other conveyance. containing certain condi
tions, upon the performance of which the estate then created
may be defeated or totally undone. And in this manner mort
gages were in former times usually made; the mortgagor en
feofﬁng the mortgagee, and he at the same time executing a
deed‘ of defeasance, whereby the feoffment was rendered void on
repayment of the money borrowed at a certain day. And this,
when executed at the same time with the original feoffment, was
considered as part of it by the ancient law ; and therefore only,
indulged : no subsequent secret revocation of a solemn convey
anee, executed by livery of seizin, being allowed in those days
of simplicity and truth : though, when uses were afterwards in
troduced, a revocation of such uses was permitted by the courts
"5 [This is not universally true; for there is a variety of distinctions when

the assignee is bound by the covenants of the assignor, and when he is not.
The general rule ‘is, that he is bound by all covenants which run with the
land ; but not by collateral covenants which do not run with the land. Thus,
where the lessee covenants for himself, his executors and administrators, to

reside upon the premises, this covenant binds the assignee, for it runs with,
or is appurtenant to, the thing demised. An assignee is lialle for rent only
while he continues in possession under the assignment. And he is held not
to be guilty of a fraud, if he assigns over to a beggar.] Covenants running
with the land, in the law of landlord and tenant, are such as the following:
covenants to pay rent; to insure; to repair; to pay taxes ; to deliver up the
premises in good condition ; for quiet enjoyment, &c. (See 44 8: 45 Vict. c. 4r,
5. I0.)
4
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of equity. But things that were merely executory, or to be
completed by matter subsequent (as rents, on which no seizin
could be had till the time of payment ;) and so also annuities,
conditions, warranties, and the like, were always liable to be re

called by defeasances made subsequent to the time of their
creation.
II. There yet remain to be spoken of some few conveyances,

which have their force and operation by virtue of the slatute 1}]
uses.
Uses and trusts are in their original of a nature very similar,
or rather exactly the same : answering more to theﬁdcz'-commis
sum than the ususfrudus of the civil law : which latter was the

temporary right of using a thing, without having the ultimate
property, or full dominion of the substance. But the _ﬂ11c‘i-(0111
nzz'ssum, which usually was created by will, was the disposal of
'328] an inheritance to one, in conﬁdence that he ‘should con
vey it or dispose of the proﬁts at the will of another. And it
was the business of a particular magistrate, the /Walorﬁdei com
mz'ssarz'us, instituted by Augustus, to enforce the observance of
this conﬁdence. So that the right thereby given was looked
upon as a vested right, and entitled to a remedy from a court of
justice; which occasioned that known division of rights by the
Roman law into jus Lgrz'tinzurn, a legal right, which was reme
died by theordinary course of law ; jus ﬁduriarum, a right in
trust, for which there was a remedy in conscience; andjus [Ira
mrium, :1 right in courtesy, for which the remedy was only by
entreaty or request. In our law, a use might be ranked under
the rights of the second kind; being a conﬁdence reposed in
another who was tenant of the land, or terrc-tmaut, that he

should dispose of the land according to the intentions of crstzri
qua use, or him to whose use it was granted, and suffer him to

take the proﬁts.

As, if a feoffment was made to A and his

heirs, to the use of (or in trust for) B and his heirs ; here at the

common law, A the terrc-tcnaz:t had the legal property and pos
session of the land, but B the cesluigueuse was in conscience
and equity to have the proﬁts and disposal of it.
This notion was transplanted into England from the civil law,
about the close of the reign of Edward III., by means of the
foreign ecclesiastics; who introduced it to evade the statutes of
mortmain, by obtaining grants of lands not to religious houses
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directly, but to z‘/reuse of the religious houses: which the cleri
cal chancellors of those times held to be _/idei-com;/zzksa, and bind
ing in conscience ; and therefore assumed the jurisdiction which
Augustus had vested in his prrzlor, of compelling the execution
of such trusts in the court of chancery. And, as it was most
easy to obtain such grants from dying persons, a maxim was es
tablished, that though by law the lands themselves were not de
visable, yet if a testator had enfeoffed another tohis own use, and
so was *‘possessed of the use only, such use was devisable [''329

by will. But we have seen how this evasion was crushed in its
infancy, by statute I5 Ric. II., ch. 5, with respect to religious
houses.
Yet, the idea being once introduced, however fraudulently, it

afterwards continued to be often innocently,- and sometimes very
laudably, applied to a number of civil purposes: particularly as
it removed the restraint of alienations by will, and permitted the
owner of lands in his lifetime to make various designations of
their proﬁts, as prudence, or justice, or family convenience, might
from time to time require. Till at length, during our long wars‘
in France, and the subsequent civil commotions between the
houses of York and Lancaster, uses grew almost universal;

through the desire that men had (when their lives were continu
ally in hazard) of providing for their children by will, and of secur
ing their estates from forfeitures; when each of the contending
parties, as they became uppermost, alternately attainted the other.
\Vherefore, about the reign of Edw. IV. (before whose time Lord
Bacon remarks, there are not six cases to be found relating to

the doctrine of uses), the courts of equity began to reduce them
to something of a regular system.
Originally it was held that the chancery could give no relief,
but against the very person himself intrusted for cnlui qua use,
and not against his ‘heir or alienee. This was altered in the reign
of Henry VI., with respect to the heir; and afterwards the same rule,

by a parity of reason, was extended to such alienees as had purchas
ed either without a valuable consideration, or with an express notice
of the use. But a purchaser for a valuable consideration, with
out notice, might hold the land discharged of any trust or confi
dence. And also it was held, that neither the king nor queen,
on account of their dignity royal, nor any corporation "‘ag- [*'33O

gregate, on account of its limited canacity, could be seized tc
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any use but their own; that is, they might hold the lands, but
were not compellable to execute the trust. And, if the feoﬁee to
uses died without heir, or committed a forfeiture or married, nei
ther the lord who entered for his escheat or forfeiture, nor the

husband who retained the possession as tenant by the curtesy,
nor the wife to whom dower was assigned, were liable to perform
the use; because they were not parties to the trust, but came in
by act of law ; though doubtless their title in reason was no bet
ter than that of the heir.
On the other hand the use itself, or interest of cesiui gue 1155,

was learnedly reﬁned upon with many elaborate distinctions.
And, 1. It was held that nothing could be granted to a use,
whereof the use is inseparable from the possession ; as annuities,
ways, commons, and authorities, quw 1j9s0 um 1:o/z.s'zunu;zIur.- or
whereof the seizin could not be instantly given. 2. A use could
not be raised without a sufficient consideration. For where a
man makes a feoffment to anotherI without any consideration,
equity presumes that he meant it to the use of himself, unless
‘he expressly declares it to be the use of another, and then noth
ing shall be presumed contrary to his own expressions. But if
either a good or a valuable consideration appears, equity will
immediately raise a use, correspondent to such consideration. 3.
Uses were descendible according to the rules of common law, in
case of inheritances in possession; for in this and maﬁy other
respects wqz/itas .rmuz'tz:r legem, and cannot establish a different
rule of property from that which the law has established._ 4.

Uses might be assigned by secret deeds between the parties, or
be devised by last will and testament; for, as the legal estate to

the soil was not transferred by these transactions, no hvery of
"3311 seizin was necessary; ‘and, as the intention of the parties
was the leading principle in this species of property, an_v instru
ment declaring that intention was allowed to be binding in equity.
But cestui qua use could not at common law aliene the legal
interest of the lands, without the concurrence of his feoffee ; to
whom he was accounted by law to be only tenant at sufferance.
5. Uses were not liable to any of the feudal burdens; and par
ticularly did not escheat for felony or other defect of blood; for
escheats etc., are the consequence of tenure, and uses are /zcld of

nobody: but the land itself was liable to escheat, whenever the

blood of the feoffee to uses was extinguished by crime or by de
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feet; and the lord (as was before observed) might hold it dis
charged of the use.

6. No wife could be endowed, or husband

have his curtesy, of a use: for no trust was declared for their
beneﬁt, at the original grant of the estate. And therefore it be
came customary, when most estates were put in use, to settle be
fore marriage some joint-estate to the use of the husband and
wife for their lives; which was the original of modern jointures.
7. A use could not be extended by writ of elegit, or other legal
process, for the debts of eestui gue use. For, being merely a
creature of equity, the common law, which looked no farther than
to the person actually seized of the land, could award no process
against it.
It is impracticable, upon our present plan, to pursue the doc
trine of uses through all the reﬁnements and niceties which the
ingenuity of the times (ahounding in subtile disquisitions) de
duced from this child of the imagination; when once a depart
ure was permitted from the plain simple rules of property estab
lished by the ancient law. These principal outlines will be fully
suﬂicient to show the ground of Lord Bacon's complaint, that this
course of proceeding “ was turned to deceive rnany of their just
and reasonable rights.

A man, that had cause to sue for land,

knew not against whom to ‘bring his action, or who was 4"[332
the owner of it. The wife was defrauded of her thirds; the bus
band of his curtesy; the lord of his wardship, relief, heriot, and

escheat; the creditor of his extent for debt ; and the poor tenant
of his lease.” To remedy these inconveniences abundance of
statutes were provided, which made the lands liable to be ex
tended by the creditors of eestui que use, allowed actions for the
freehold to be brought against him if in the actual pernancy or
enjoyment of the proﬁts ; made him liable to actions of waste ;

established his conveyances and leases made without the concur
rence of his feoffees ; and gave the lord the wardship of his heir,

with certain other feudal perquisites.
These provisions all tended to consider eestui que ure as the
real owner of the estate ; and at length the idea was carriedinto
effect by the statute 27 Hen. Vl II., ch. 10, which is usuallycalled

the statute of uses, or, in conveyances and pleadings, the statute
for tmmyferring uses into /rossessiou. The hint seems to have
been derived from what was done at the accession of King Rich
aid Ill. ; who, having, when Duke of Gloucester, been frequently
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made a feoffee to uses, would upon the assumption of the crown
(as the law was then understood) have been entitled to hold the
lands discharged of the use. But to obviate so notorious an in
justice, an act of parliament was immediately passed, which or
dained, that where he had been so enfeoffed jointly with other
persons, the land should vest in the other feoffees, as if he had

never been named; and that, where he stood solely enfeoffed,
the estate itself should vest in ccslui qua use in like manner as
he had the use. And so the statute of Henry VIII., after reciting
the various inconveniences before-mentioned, and many others,
enacts, that “when any person shall be .rez'zea' of lands, &c., to

the use, conﬁdence, or trust of any other person or body
"*333] "‘politic, the person or corporation entitled to the use in
fee-simple, fee-tail, for life, or years, or otherwise, shall from
thenceforth stand and be seized or possessed of the land, etc., of
and in the like estates as they have in the use, trust, or conﬁ

dence; and that the estate of the person so seized to uses shall
be deemed to be in him or them that have the use, in such qual
ity, manner, form, and condition, as they had before in the use."
The statute thus r.wczztcs the use, as our lawyers term it ; that

ts, it conveys the possession to the use, and transfers the use into
possession; thereby making crstui qua use complete owner of
the lands and tenements, as well at law as in equity.
The statute having thus not abolished the conveyance to uses,

but only annihilated the intervening estate of the feoffee, and
turned the interest of crstui qua use into a legal instead of an
equitable ownership; the courts of common law began to take
cognizance of uses, instead of sending the party to seek his re
lief in chancery. And, considering them now as merely a mode
of conveyance, very many of the rules before established in equity
were adopted with improvements by the judges of the common
law. The same persons only were held capable of being seized
to a use, the same considerations were necessary for raising it,
and it only could be raised of the same hereditaments as former
ly. But as the statute, the instant it was raised, converted it
into an actual possession of the land, a great number of the in

cidents, that formerly attended it in its ﬁduciary state, were now
at an end. The land could not escheat or be forfeited by the
act or defect of the feoffee, nor be aliened to any purchaser dis
charged of the use, nor be liable to dower or curtesy on account
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of the seizin of such feoffee ; because the legal estate never rests
in him for a moment, but is instantaneously transferred to astui
qua use as soon as the use is declared.

And, as the use and the

land were now convertible terms, they became liable to dower,
curtesy, and escheat, in consequence of the seizin of ceslui qua
use, who was now become the te'rre-tmaut also; and they like
wise were no longer devisable by will.
"‘ The various necessities of mankind induced also the [*'334
judges very soon to depart from the rigor and simplicity of the
rules of the common law, and to allow a more minute and com—

plex construction upon conveyances to uses than upon others.
Hence it was adjudged that the use need not always be executed
the instant the conveyance is made: but, if it cannot take effect
at that time, the operation of the statute may wait till the use
shall arise upon some future contingency; to happen within a
reasonable period of time; and in the meanwhile the ancient use
shall remain in the-original grantor ; as when lands are conveyed
to the use of A. and B., after a marriage shall be had between them,
or to the use of A. and his heirs till B. shall pay him a sum of money,
and then to the use of B. and his heirs.

Which doctrine, when

devises by will were again introduced, and considered as equiva
lent in point of construction to declarations of uses, was also
adopted in favor of exrculoly liczizlvcs. But herein these, which
are called fﬂlllillgflll or s/;rz'l/gz'/lg uses, differ from an executory
devise ; in that there must be a person seized to such uses at the
time when the contingency happens, else they can never be exe
cuted by the statute ; and therefore if the estate of the feoffee
to such use be destroyed by alienation or otherwise, before the 1
contingency arises, the use is destroyed for ever: whereas by an
executory devise the freehold itself is transferred to the future
devisee.

And, in both these cases, a fee may be limited to take

effect after a fee; because, though that was forbidden by the
common law in favor of the lord’s escheat, yet when the legal
estate was not extended beyond one fee-simple, such subsequent
uses (after a use in fee) were before the statute permitted to be
limited in equity ; and then the statute executed the legal estate

in the same manner as the use before subsisted. It was also
held, that a use, though executed, may change from one to an
other by circumstances expostfarlo ,- as, if A makes a feoffment
‘to the use of his intended wife ‘and her eldest son for P335
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their lives, upon the marriage the wife takes the whole use in
severalty ; and upon the birth of a son, the use is executed joint—
ly in them both.

This is sometimes called a St‘COIldtUj', some

times a s/zifting use. And, whenever the use limited by the deed
expires, or cannot vest, it returns back to him who raised it, af
ter such expiration, or during such impossibility, and is styled a
rcsu/ling use. As, if a man makes a feoffment to the use of his
intended wife for life, with remainder to the use of her ﬁrst-born
son in tail ; here, till he marries, the use results back to himself ;
after marriage, it is executed in the wife for life: and, if she dies

without issue, the whole results back to him in fee. It was like
wise held, that the uses originally declared may be revoked at
any future time, and new uses be declared of the land, provided

the grantor reserved to himself such a power at the creation of
the estate ; whereas the utmost that the common law would al

low, was a deed of defeasance coeval with the grant itself, and
therefore esteemed a part of it, upon events specially mentioned.
And, in case of such revocation, the old uses were held instantly
to cease, and the new ones to become executed in their stead.

And this was permitted, partly to indulge the convenience, and
partly the caprice of mankind; who (as Lord Bacon observes)
have always affected to have the disposition of their property
revocable in their own time, and irrevocable ever afterwards.

By this equitable train of decisions in the courts of law, the
power of the court of chancery over landed property was greatly
curtailed and diminished. But one or two technical scruples,
which the judges found it hard to get over, restored it with tenfold
increase. They held, in the ﬁrst place, that “no use could be
limited on a use;” and that when a man bargains and sells his

land for money, which raises a use by implication to the bargainee,
the limitation of a farther use to another person is repugnant,
"‘336] and therefore *v0id. And therefore on a feoffment to A.
and his heirs, to the use of B. and his heirs, in trust for C. and

his heirs, they held that the statute executed only the ﬁrst use,
and that the second was a mere nullity : not adverting, that the
instant the ﬁrst use was executed in B., he became seized to the

use of C., which second use the statute might as well be permitted
to execute as it did the ﬁrst ; and so the legal estate might be
instantaneously transmitted down through a hundred uses upon
uses, till ﬁnally executed in the last ce:tuz'qzw use.

Again; as
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the statute mentions only such persons as were seized to the use
of others, this was held not to extend to terms of years, or other

chattel interests, whereof the termor is not seized, but only pos
sessm',- and therefore, if a term of one thousand years be limited

to A., to the use of (or in trust for) B., the statute does not ex
ecute this use, but leaves it as at common law. And lastly (by
more modern resolutions), where lands are given to one and his

heirs, in trust to receive and pay over the proﬁts to another, this
use is not executed by the statute ; for the land must remain in
the trustee to enable him to perform the trust.
Of the two more ancient distinctions the courts of equity
quickly availed themselves.

In the first case it was evident, that

B. was never intended by the parties to have any beneﬁcial in
terest; and, in the second, the ceslui qua use of the term was
expressly driven into the court of chancery to seek his remedy :
and therefore that court determined, that though these were not
uses which the statute could execute, yet still they were trusts in
equity, which in conscience ought to be performed. To this the
reason of mankind assented, and the doctrine of uses was revived,

under the denomination of lrusz‘s,- and thus, by this strict con
struction of the courts of law, a statute made upon great deliber
ation, and introduced in the most solemn manner, has had little

other effect than to make a slight alteration in the formal words
of a conveyance.
*However, the courts of equity, in the exercise of this [*337
new jurisdiction, have wisely avoided in a great degree those
mischiefs which made uses intolerable.

The statute of frauds,

29 Car. II., ch. 3, having required that every declaration, assign
ment, or grant of any trust in lands or hereditaments (except
such as arise from implication or construction of law), shall be
made in writing signed by the party, or by his written will: the
courts now consider a trust-estate (either when expressly declared
or resulting by such implication) as equivalent to the legal
ownership, governed by the same rules of property, and liable to
every charge in equity, which the other is subject to in law: and
by a long series of uniform determinations, for now near a century
past, with some assistance from the legislature, they have raised

a new system of rational jurisprudence, by which trusts are made
to answer in general all the beneﬁcial ends of uses, without their
inconvenience or frauds. The trustee is considered as merely
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the instrument of conveyance, and can in no shape aifect the
estate, unless by alienation for a valuable consideration to a pur
chaser without notice; which, as ccstui qua use is generally in
possession of the land, is a thing that can rarely happen. The
trust will descend, may be aliened, is liable to debts, to executions

on judgments, statutes, and recognizances (by the express pro
vision of the statute of frauds), to forfeiture, to leases, and other

incumbrances, nay, even to the curtcsy of the husband, as if it
was an estate at law. It has not yet indeed been subjected to
dower, more from a cautious adherence to some hasty precedents,
than from any well-grounded principle." It hath also been held
not liable to escheat to the lord, in consequence of attainder or
want of heirs; because the trust could never be intended for his

beneﬁt. But let us now return to the statute of uses.
The only service, as was before observed, to which this statute
is now consigned, is in giving efﬁcacy to certain new and secret
species of conveyances; introduced in order to render transac
tions of this sort as private as possible, and to save the trouble of
making livery of seizin, the only ancient conveyance of corporal
freeholds; the security and notoriety of which public investiturc
abundantly overpaid the labor of going to the land, or of sending

an attorney in one's stead. But this now has given way to—
"‘338]
‘[2. A twelfth species of conveyance, called a covenant
to stand .rez'zcd to u.$'e'.s‘.' by which a man, seized of lands, cove

nants in consideration of blood or marriage that he will stand
seized of the same to the use of his child, wife, or kinsman ; for
life, in tail, or in fee. Here the statute executes at once the

.
/L’

estate; for the party intended to be beneﬁted, having thus acquired
the use, is thereby put at once into corporal possession of the
land, without ever seeing it, by a kind of parliamentary magic.
But this conveyance can only operate, when made upon such
weighty and interesting considerations, as those of blood or mar
r'age.
13. A thirteenth species of conveyance, introduced by this
statute, is that of a bargain and sale of lands; which is a kind of
U Brt it is now provided by statute (3 8:4 Will. IV.) that widows of rerluit
qua trusl, shall have dower in trust estates. The same doctrine prevails
generally in the United States. (See ante, p.3I5,note 10.) The system of

trust estates was derived in this country from English jurisprudence, and is
of great importance.

The law of trusts is fully considered in Mr. \Vash

‘)urn’s treatise upon Real Property, vol. ii., pp. 455-535 '\4th ed.)
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real contract, whereby the bargainor for some pecuniary con
sideration ‘bargains and sells, that is, contracts to convey, the

land to the bargainee ; and becomes by such a bargain a trustee
for, or seized to the use of, the bargainee: and then the statute

of uses completes the purchase; or, as it hath been well ex
pressed, the bargain ﬁrst vests the use, and then the statute vests

the possession. -But as it was foreseen that conveyances, thus
made, would want all those beneﬁts of notoriety, which the old

common law assurances were calculated to give ; to prevent
therefore clandestine conveyances of freeholds, it was enacted
in the same session of parliament by statute 27 Hen. VIII., ch.
I6, that such bargains and sales should not enure to pass a free
hold, unless the same be made by indenture, and enrolled within
six months in one of the courts of \/Vestminster-hall, or with the

rustos rotulorum of the county. Clandestine bargains and sales
of chattel interests, or leases for years, were thought not worth
regarding, as such interests were very precarious, till about six
years before; which also occasioned them to be overlooked in
framing the statute of uses: and therefore such bargains and
sales are not directed to be enrolled.
But how impossible is it
to i"foresee, and provide against, all the consequences of ["‘339
innovations ! This omission has given rise to
14. A fourteenth species of conveyance, viz., by [case and re
/msc; ﬁrst invented by Serjeant Moore, soon after the statute
of uses, and now the most common of any, and therefore not to

be shaken ; though very great lawyers (as, particularly, Mr. Noy,
attorney-general to Charles I.) have formerly doubted its valid
ity.

It is thus contrived.

A lease, or rather bargain and sale,

upon some pecuniary consideration, for one year, is made by the
tenant of the freehold to the lessee or bargainee.

Now, this,

without any enrollment, makes the bargainor stand seized to the
use of the bargainee, and vests in the bargainee the use of the

term for a year ; and then the statute immediately annexes the
p0.r.rcssi0u. He, therefore, being thus i_n possession, is capable of
receiving a release of the freehold and reversion ; which, we have
seen before, must be made to a tenant in possession: and, ac

cordingly, the next day, a release is granted to him. This is held
t0~supply the place of livery of seizin: and so a conveyance by
lease and release is said to amount to a feoffment.’0
'”This continued to be the most common mode of conveyance until 1845.
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I 5. To these may be added deeds of rezlocatiolz qf uses, hinted
at in a former page, and founded in a previous power, reserved
at the raising of the uses, to revoke such as were then declared;

and to appoint others in their stead, which is incident to the
power of revocation. And this may suﬂice for a specimen of
conveyances founded upon the statute of uses : and will ﬁnish our
observations upon such deeds as serve to Iran.rfrr real property.21
"340] ‘* Before we conclude, it will not be improper to subjoin
a few remarks upon such deeds as are used not to co/rmy, but to
r/mags or incumber lands, and to disc/mrge them again : of which
nature are, ob/z'gatz'ons or bonds, recogvzizances, and dqfaasa/zrc:
upon them both.
I. An 0blz'gatz'on or bond, is a deed whereby the obligor
obliges himself, his heirs, executors, and administrators, to pay a

certain sum of money to another at a day appointed. If this be
all, the bond is called a single one, simjtlex ob[z'gn1z'a : but there
is generally a condition added, that if the obligor does some par
ticular act, the obligation shall be void, or else shall remain in
full force: as payment of rent; performance of covenants in a
deed ; or repayment of a principal sum of money borrowed of the
But by statute passed in that year, it was provided that freehold estates in
possession, as well as in reversion, might be conveyed by “grant,” and this
is now the regular method of transferring title to such estates, the title pass
ing by the delivery of the deed. (Stat. 8 & 9Vict., c. 106.) But the use of the
word “grant " is not necessary.

(44 8: 45 Vict., c. 4r, s. 10.)

21Most; of the various modes of conveyance of estates in land, which are
enumerated by Blackstone, have been, at different periods, in more or less
general use in the United States. But feoffment was abolished, or fell into
disuse, at an early date, and the most commonly employed conveyances in
transferring a present title or estate in possession, have been those derived
from the Statute of Uses ; while “grants ” have been applied, as at common
law, to the conveyance of incorporeal hereditaments, or estates in reversion
and remainder.

The terms “lease,” “ partition," “release,” “ surrender,”

“assignment,” etc., as denoting modes of conveyance, have much the same
extent of meaning in this country as in England. One of the most common

forms of deed in use throughout the country, has been that of “bargain
and sale.” In a number of the States, the form and effect of this and
other conveyances have been variously modiﬁed by statute. In some of the
States, moreover, particular forms of deeds have been prescribed by statute;
though this has not generally been done in exclusion of the common law

forms, which may therefore also be used, and be enforceable.

As an ex

ample of such statutory changes, the act of New York may be referred to,
which provides that deeds of bargain and sale, and of lease and release,

may continue to be used, but shall be deemed grants. (I. R. S., 739, § I42.)
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obligee, with interest, which principal sum is usually one-half of
the penal sum speciﬁed in the bond. In case this condition is
not performed, the bond becomes forfeited, or absolute at law,
and charges the obligor, while living; and after his death the

obligation descends upon his heir, who (on defect of personal
assets) is bound to discharge it, provided he has real assets by
descent as a recompense. So that it may be called, though not
a direct, yet a tollaleral, charge upon the lands. How it affects
the personal property of the obligator will be more properly con
sidered hereafter.
If the condition of a bond be impossible at the time of making
it, or be to do a thing contrary to some rule of law that is merely
positive, or be uncertain, or iusensible, the condition alone is
void, and the bond shall stand single, and unconditional ; for it

is the folly of the obligor to enter into such an obligation, from
which he can never be released. If it _be to do-a thing that is
ma./um in se, the obligation itself is void: for the whole is an
unlawful contract, and the obligee shall take no advantage from
such a transaction._ And if the condition be possible at the time
of making it, and afterwards *becomes impossible by the [*341
act of God, the act of law, or the act of the obligee himself, there

the penalty of the obligation is saved ; for no prudence or fore
sight of the obligor could guard against such a contingency?’2 On
the forfeiture of a bond, or its becoming single, the whole penalty
was formerly recoverable at law : but here the courts of equity
interposed, and would not permit a man to take more than in
conscience he ought; viz. his principal, interest, and expenses,

in case the forfeiture accrued by non-payment of money borrow
ed; the damages sustained, upon non-performance of covenants

and the like. And the like practice having gained some footing,
in the courts of law, the statute 4 and 5 Ann., ch. 16, at length
cnacted, in the same spirit of equity, that, in case of a bond con

ditioned for the payment of money, the payment or tender of the
principal sum due, with interest and costs, even though the bondi
be forfeited and a suit commenced thereon, shall be a full satis->

[action and discharge.
2. A recugrzzkarzce is an obligation of record, which a man‘

enters into before some court of record or magistrate duly
authorized, with condition to do some particular act; as to ap-'
“See People v. Barlletl, 3 Hill, 570; People v. Manning, 8 Cow. 297.

I
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pear at the assizes, to keep the peace, to pay a debt, or the like.
It is in most respects like another bond: the difference being

chieﬂy this: that the bond is the creation of a fresh debt or
obligation de nova, the recognizance is an acknowledgment of a
former debt upon record ; the form whereof is, “that A. B. doth
acknowledge to owe to our lord the king, to the plaintiff, to
C. D. or the like, the sum of ten pounds,” which condition to be

void on performance of the thing stipulated : in which case the ‘
king, the plaintiff, C. D., etc., is called the cognizee, “ is cui

ragrzosu'tzzr,- ” as he that enters into the recognizance is called the
cognizor, “is gui cognascit." This, being either certiﬁed to or
taken by the oﬁicer of some court, is witnessed only by the
record of that court, and not by the party's seal : so that it is
not in strict propriety a deed, though the effects of it are greater
*342] than a i"common obligation, being allowed a priority in
point of payment, and binding the lands of the cognizor, from
the time of enrollment on record. There are also other recogni
zances, of a private kind, in nature of a stalzzic sta/Ila, by virtue
of the statute 23 Hen. VIII., ch. 6, which have been already

explained, and shown to be a charge upon real property.
3. A defeasance, on a bond, or recognizance, or judgment
recovered, is a condition which, when performed, defeats or un
does it, in the same manner as a defeasance of an estate before
mentioned. It differs only from the common condition of a

bond, in that the one is always inserted in the deed or bond
itself, the other is made between the same parties by a separate,
.and frequently a subsequent deed. This, like the condition of a
bond, when perfom1ed, discharges and disincumbers the estate
-of the obligor.
These are the principal species of deeds or matter in pair,
iby which estates may be either conveyed, or at least affected.
Among which the conveyances to uses are by much the most
frequent of any: though in these there is certainly one palpable
-defect, the want of sufficient notoriety; so that purchasers or
~creditors cannot know, with any absolute certainty, what the
‘estate, and the title to it, in reality are, upon which they are to

-lay out or to lend their money. In the ancient feudal method of
conveyance (by giving corporal seizin of the lands), this noto
riety was in some measure answered; but all the advantages
resulting from thence are now totally defeated by the introduc
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tion of death-bed devises and secret conveyances: and there has
never been yet any sufficient guard provided against fraudulent
charges and incumbrances; since the disuse of the old Saxon
custom of transacting all conveyances at the county court, and
entering a memorial of them in the chartulary or leger-book of
some adjacent monastery; and the failure of the general register
established by King Richard the First, for the starrs or mort
gages made to ‘Jews, in the mpilula dc 71/dais, of which [*343
Hoveden has preserved a copy. How far the establishment of
a like general register, for deeds, and wills, and other‘ acts affect

ing real property, would remedy this inconvenience, deserves to
be well considered. In Scotland every act and event, regarding
the transmission of property, is regularly entered on record.
And some of our own provincial divisions, particularly the ex
tended county of York, and the populous county of Middlesex,
have prevailed with the legislature to erect such register in
their several districts. But, however plausible these provisions
may appear in theory, it hath been doubted by very competent
judges, whether more disputes have not arisen in those counties
by the inattentjon and omissions of parties, than prevented by
the use of registers."m
“In regard to the record of deeds in this country, see ante,

4 54, note,

12.

CHAPTER XXI.

[BL comw.—soox 11. ca. xxr.]
Of A./imation by 1l[a//¢'r Q/' Rcrord.

Assunauces by 1m‘llte'r zy‘ rrrord are such as do not entirely
depend on the act or consent of the parties themselves: but the
sanction of a court of record is called in to substantiate, preserve,

and be a perpetual testimony of the transfer of property from
one man to another ; or of its establishment, when already trans
ferred. Of this nature are: I. Private acts of parliament. 2.
The king’s grants. 3. Fines. 4. Common recoveries.
I. Private art: of par/z'ame/It are, especially of late years,
become a very common mode of assurance. For it may some
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times happen, that by the ingenuity of some, and the blunder:
of other practitioners, an estate is most grievously entangled by
a multitude of contingent remainders, resulting trusts, springing
uses, executory devises, and the like artiﬁcial contrivances (a
confusion unknown to the simple conveyances of the common
law); so that it is out of the power of either the courts of law or

equity to relieve the owner. Or it may sometimes happen,
that by the strictness or omissions of family-settlements, the
tenant of the estate is abridged of some reasonable power (as
letting leases, making a jointure for a wife, or the like), which
power cannot be given him by the ordinary judges either in
common law or equity. Or it may be necessary, in settling an
estate, to secure it against the claims of infants or other persons
under legal disabilities; who are not bound by any judgments
or decrees of the ordinary courts of justice. In these or other
*345] cases of ‘the like kind, the transcendent power of parlia

ment is called in, to cut the Gordian knot ; and by a particular
law, enacted for this very purpose, to unfetter an estate ; to give

its tenant reasonable powers ; or to assure it to a purchaser, against
the remote or latent claims of infants or disabled persons, by
settling a proper equivalent in proportion to the interest so
~ barred. This practice was carried to a great length in the year
succeeding the Restoration ; by setting aside many conveyances
alleged to have been made by constraint, or in order to screen
the estates from being forfeited during the usurpation. And at
last it proceeded so far, that, as the noble historian‘ e'xpresses it,

every man had raised an equity in his own imagination, that he
thought was entitled to prevail against any descent, testament,
or act of law, and to ﬁnd relief in parliament : which occasioned
the king at the close of the session to remark, that the good old
rules of law are the best security; and to wish, that men might

not have too much cause to fear that the settlements which
they make of their estate, shall be too easily unsettled, when

they are dead, by the power of parliament.
Acts of this kind are, however, at present carried on, in both

houses, with great deliberation and caution ; particularly in the
House of Lords they are usually referred to two judges to exam
ine and report the facts alleged, and to settle all technical
forms. Nothing also is done without the consent, expressly
* Lord Clarendon, Contin. I62.
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given, of all parties in being, and capable of consent, that have
the remotest interest in the matter; unless such consent shall

appear to be perversely and without any reason withheld. And,
as was before hinted, an equivalent in money or other estate
is usually settled upon infants,‘or persons not in esse, or not
of capacity to act for themselves, who are to be concluded by
this act. And a general saving is constantly added, at the close
of the bill, of the right and interest of all persons whatsoever;
except those whose consent is so given or purchased, and who

are therein particularly named : though it hath been holden,
that, even if such saving be omitted, the act shall bind none but

the parties.
i"A law thus made, though it binds all parties to the [“‘346

bill, is yet looked upon rather as a private conveyance, than as
the solemn act of the legislature. It is not therefore allowed to
be apublie, but a mere private statute ; it is not printed or pub
lished among the other laws of the session; it hath been re
lieved against, when obtained upon fraudulent suggestions ; it
hath been holden to be void, if contrary to law and reason: and
no judge or jury is bound to take notice of it unless the same be
specially set forth and pleaded to them.

It remains, however,

enrolled among the public records of the nation, to be forever
preserved as a perpetual testimony of the conveyance or assur
ance so made or established.1
1 In this country, the authority of the legislature to transfer a valid title
to private estates is, to a large extent, restricted by constitutional provisions.
The power to take private property for public uses, in the exercise of the
right of eminent domain, is well established; but this necessarily involves
the payment of an appropriate measure of compensation to the owner, and
is sanctioned upon no other basis. But the State has no power to transfer
the property of one private citizen to another, thus changing mere individual

ownership.

This would be an unwarrantable interference with vested rights

and legal prerogatives, guaranteed by our system of constitutional govern
ment, and such legislation would be ineffectual to divest the owner of his
estate. But it is within the proper power of legislation, in many instances,
to conﬁrm defective conveyances, to control the disposition and management
of property belonging to persons under disability, etc. The cases in which
alegislative act may avail in creating a good title to land are thus classiﬁed
by Mr. Washburn: “(i.) In conﬁrminga title, where the proceedings or sale
by which it has been attempted to convey land, have proved to be defective
or incomplete, for informality. (2.) \Vhere the owners of the land to be
Louveyed, have been under a disability, like that of infancy, lunacy, or the
like, where the State acts as a kind of pareu: patrire, in taking cue of the
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II. The. l:z'ng'.r grants are also matter of public record. For,
as St. Germyn says, the king’s excellency is so high in the law,
that no freehold may be given to the king, nor derived from him
but by matter of record. And to this end a variety of offices
are erected, communicating in A regular subordination one with
another, through which all the king’s grants must pass, and be
transcribed, and enrolled; that the same may be narrowly in
spected by his ofﬁcers, who will inform him if anything contained
therein is improper, or unlawful to be granted. These grants
whether of lands, honors, liberties, franchises, or aught besides,
are contained in charters, or letters patent, that is, open letters,

liierw paz’mtc.r.' so called because they are not sealed up, but
exposed to open view, with the great seal pendant at the bottom ;
and are usually directed or addressed by the king to all his sub
jects at large. And therein they differ from certain other let
ters of the king, sealed also with his great seal, but directed to
particular persons and for particular purposes : which therefore,
not being proper for public inspection, are closed up and sealed
on the outside, and are thereupon called writs close, Iiterre
rlause, and are recorded in the close-rails, in the same manneras

the others are in the patent-rolls.’
property of its subjects incapable of managing their own affairs. (3.) Where
the sale is made for the purpose of satisfying the debts of aperson dry
ceased.” (Washburn on Real Prop., vol. iii., p. 216, 4th ed.; which see
for illustrative examples.)
2Grants in England by letters-patent, such as are here described, are
said to be now antiquated as regards lands and other hereditaments of the
nature of property.
For alienations of lands and other hercditaments en
joyed by the sovereign in right of the crown, have been from time to time
regulated by various Acts of Parliament, restricting them within certain
imits, and making them subject to various conditions. These statutes are
not of suﬂicient importance to the American student to require speciﬁc
statement. (See Broom & H. Comm., ii. 553.)

The acquisition of title to lands by public grant, is of much consequence
in the United States.

By this is meant the transfer to an individual of an

estate in lands which previously belonged either to the Government of the
United States, or of any particular State. A very large extent of public
lands, vested in the Federal Government, has been disposed of in this
way, under regulations and methods prescribed by various acts of Congress.
Most of these lands have been situated in the western part of the Union.
In like manner, a number of the original States acquired public lands by
succession to the Colonies, or by cession from the general govemmen§

which they afterwards disposed of, in whole or in part, by public grant.
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Grants or letters-patent must ﬁrst pass by bill; which is
prepared by the attorney and solicitor general, in consequence
‘of a warrant from the crown; and is then signed, that [*347
is, subscribed at the top, with the king's own szlgn manual, and
sealed with his privy szlgnet, which is always in the custody of
the principal secretary of state; and then sometimes it imme
diately p:.sses under the great seal, in which case the patent is
subscribed in these words, "per ipsmn regrm, by the king him
self." Otherwise the course is to carry an extract of the bill to
the keeper of the jhriry seal, who makes out a writ or warrant
thereupon to the chancery ; so that the sign manual is the war
rant to the privy seal, and the privy seal is the warrant to the
great seal : and in this last case the patent is subscribed, “per
breve de /2rz'vat0 szlgil/0, by writ of privy seal.” But there are
some grants which only pass through certain ofﬁces, as the ad
miralty or treasury, in consequence of a szlgn manual, without
the conﬁrmation of either the rignet, the great, or the ;>rz'ry seal.
The manner of granting by the king does not more differ
from that by a subject, than the caun‘ructz'orz of his grants, when

made. 1. A grant made by the king, at 1/10 suit qf I/at grantee,
shall be taken most beneﬁcially for the king, and agairzst the
party ; whereas the grant of a subject is constructed most strongly
against I/ze grantor. Wherefore it is usual to insert in the king's
grants, that they are made, not at the suit of the grantee, but
“ ex: rpee1'alz'gratz'a, eerla .rcz'entia, ei mero main regis ,- " and then

they have a more liberal construction. 2. A subject's grant
shall be construed to include many things, besides what are ex
pressed, if necessary for the operation of the grant. Therefore,
in a private grant of the proﬁts of land for one year, free ingress,
egress. and regress, to cut and carry away those proﬁts, are also

inclusively granted : and if a feoffment of land was made by the
lord to his villein, this operated as a manumission ; for he was
otherwise unable to hold it. But the king's grant shall not
The instrument by which a title to such lands is conveyed is calleda “pa
tent,” and, under the laws of Congress, must be signed by the President, or some
one appointed to represent him for this purpose, and must be under the

seal of the United States.

Like an ordinary deed, it contains a description

of the premises granted, and when regularly drawn, forms a valid and effec
tual evidence of title. Patents under State laws are of the same general

nature, though they must be under the seal of the State. (See further,
Washburn on Real Prop., iii., pp. 180-207, 4th ed.)
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enure to any other intent, than that which is precisely expressed
in the grant. As if he grants land to an alien, it operates noth
"*348] ing; for *such grant shall not also enure to make him a
denizen, that he may be capable of taking by grant. 3. When
it appears from the face of the grant, that the king is mistaken,
or deceived, either in matter of fact or matter of law, as in case

of false suggestion, misinformation, or misrecital of former
grants : or if his own title to the thing granted be different from
what he supposes; or if the grant be informal ; or if he grants
an estate contrary to the rules of law ; in any of these cases the
grant is absolutely void. For instance ; if the king grants lands
to one and his /:ez'r.r male, this is merely void; for it shall not

be an estate-tail, because there want words of procreation, to as
certain the body out of which the heirs shall issue : neither is it
a fee-simple, as in common grant it would be; because it may
reasonably be supposed, that the king meant to give no more
than an estate-tail : the grantee is therefore (if anything) nothing
more than tenant at will. And to prevent deceits of the king,
with regard to the value of the estate granted, it is particularly
provided by the statute I Hen. IV., ch. 6, that no grant of his

shall be good, unless in the grantee’s petition for them, express
mention be made of the real value of the lands.
III. We are next to consider a very usual species of assur
-mce, which is also of record ; viz. a fine of lands and tenements.
in which it will be necessary to explain, I. The nature of a ﬁne;

2. Its force and eject.‘
I. A ﬁne is sometimes said to be a feoffment of record:
though it might with more accuracy be called an acknowledg
ment of a feoffment on record. By which is to be understood;
that it has at least the same force and effect with a feoffment,

in the conveying and assuring of lands : though it is one of those
methods of transferring estates of freehold by the common-law, in

IH49] which livery of seizin is not necessary ‘to be actually
given ; the supposition and acknowledgment thereof in a court
8 Fines were abolished in England, by statute 3 & 4 \Vill. IV., ch. 74.
This method of conveyance was somewhat employed at an early period in a
few American States; but in a number of the States it has been expressly
abolished, and is nowhere now in use in this country. The text of Black
stone upon this subject, and upon that of “common recoveries," which fol

lows, has been slightly abridged, by the omission of a few passages deemed
comparatively unimportant.

OF ALIEN/1 TIONBYJVA TTER OFRECORD

489

of record, however ﬁctitious, inducing an equal notoriety. But,
more particularly, a ﬁne may be described to be an amicable
composition or agreement of a suit, either actual or ﬁctitious,

by leave of the king or his justices: whereby the lands in
question become, or are acknowle_dged to be, the right of
one of the parties. In its original it was founded on an actual
suit, commenced at law for recovery of the possession of land
or other hereditaments ; and the possession thus gained by such
composition was found to be so sure and effectual, that ﬁctitious
actions were, and continue to be, every day commenced, for. the

sake of obtaining the same security.
A ﬁne is so called because it puts an ma’, not only to the suit
thus commenced, but also to all other suits and controversies

concerning the same matter. Fines indeed are of equal antiquity
with the ﬁrst rudiments of the law itself; are spoken of by Glan
vil and Bracton in the reigns of Hen. II. and Hen. III., as things
then well known and long established ; and instances have been
produced of them even prior to the Norman invasion. So that the
statute 18 Edw. I., called madus lerlandiﬁzzcs, did not give them
original, but only declared and regulated the manner in which
they should be levied or carried on. And that is as follows :—
I. The party to whom the land is to be conveyed or assured,
commences an action or suit at law against the other, *'gener- [*350
ally an action of covenant by suing out a writ of jirzzczlﬁc,
called a writ of covenant, the foundation of which is a supposed

agreement or covenant, that the one shall convey the lands to the
other ; on the breach of which agreement the action is brought.
On this writ there is due to the king, by ancient prerogative a
yﬁﬁr/zerﬁrze, or a noble for every ﬁve marks of land sued for; that
is, one-tenth of the annual value. The suit being thus commenced,

then follows 22. The lz'cmtz'a concardandz', or leave to agree the suit.

For,

as soon as the action is brought, the defendant, knowing himself
to be in the wrong, is supposed to make overtures of peace
and accommodation to the plaintiff. Who, accepting them, but
having, upon suing out the writ, given pledges to prosecute his
suit, which he endangers if he now deserts it without license, he
therefore applies to the count for leave to make the matter

up. This leave is readily granted, but for it there is also another
ﬁne due to the king by his prerogative, which is an ancient
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revenue of the crown, and is called the king’: silver, or sometimes
the fort ﬂue; with respect to the primer ﬁne before men
tioned. And it is as much as the ;>rz'mewﬁue and half as much
more, or ten shillings for every ﬁve marks of land; that is, three
twentieths of the supposed _annual value.

3. Next comes the concord, or agreement itself after leave
obtained from the court: which is usually an acknowledgment
from the deforciants (or those who keep the other out of posses
sion) that the lands in question are the right of the complainant.
And from this acknowledgment, or recognition of right, the party

*351] levying the ﬁne is called the *cogm'zor, and he to whom it
is levied the cog/zzbce. This acknowledgment must be made
either openly in the court of common pleas, or before the lord
chief justice of that court; or else before one of the judges of
that court, or two or more commissioners in the country, empow
ered by a special authority called a writ of dcdimus j>o/e.n‘atmz.
which judges and commissioners are bound by statute 18 Edw. I.,
st. 4, to take care that the cognizors be of full age, sound memory
and out of prison.
If there be any feme-covert among the
cognizors, she is privately examined whether she does it willing
ly and freely, or by compulsion of her husband.
By these acts all the essential parts of a ﬁne are completed :
and, if the cognizor dies the next moment after the ﬁne is acknowl
edged, provided it be subsequent to the day on which the writ is
made returriable, still the ﬁne shall be carried on in all its re

maining parts : of which the next is :—
4. The uote of the ﬁne ; which is only an abstract of the writ of
covenant, and the concord ; naming the parties, the parcels
of land, and the agreement.

This must be enrolled of record in

the proper oﬁice, by direction of the statute 5 Hen. IV., ch. 14.
5. The ﬁfth part is the foot of the ﬁne, or conclusion of
it: which includes the whole matter, reciting the parties, day,
year, and place, and before whom it was acknowledged or
levied. Of this there are indentures made, or engrossed, at the
chirographer’s office, and delivered to the cognizor and the
cognizee; usually beginning thus, “ keec estjinalis muzora'z'a, this
is the ﬁnal agreement," and then reciting the whole proceeding

at length. And thus the ﬁne is completely levied at common law.
2. We are next to consider the force and eﬁcct of a ﬁne. These
principally depend, at this day, on the common law, and the two
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ancient common law, with respect to this point,‘* is very ["354
forcibly declared by the statute 18 Edw. I. in these words: “ And
the reason, why such solemnity is required in the passing of a
ﬁne, is this ; because the ﬁne is so high a bar, and of so great
force, and of a nature so powerful in itself, that it precludes not
only those which are parties and privies to the ﬁne, and their
heirs, but all other persons in the world, who are of full age, out

of prison, of sound memory, and within the four seas, the day of
the ﬁne levied; unless they put in their claim on the foot of the
ﬁne within a year and a day." But this doctrine, of barring the
right by nan-claim, was abolished for a time by a statute made
in 34 Edw. lII., ch. 16, which admitted persons to claim and fal
sify a ﬁne, at any indeﬁnite distance; whereby, as Sir Edward
Coke observes, great contention arose, and few men were sure
of their possessions, till the parliament, held 4 Hen. VI I., reformed

that mischief, and excellently moderated between the latitude
given by the statute and the rigor of the common law. For the
statute then made, restored the doctrine of non-claim; but ex

tended the time of claim. So that now, by that statute, the
right of all strangers whatsoever is bound, unless they make
claim, by way of action or lawful entry, not within one year and
a day, as by the common law, but within ﬁve years after proclama
tions

made : except feme-coverts, infants, prisoners, persons

beyond the seas, and such as are not of whole mind ; who have

ﬁve years allowed to them and their heirs, after the death of
their husbands, their attaining full age, recovering their liberty,
returning into England, or being restored to their right mind.
. It seems to have been the intention of that politic prince,
King Henry VII., to have covertly by this statute extended ﬁnes
to have been a bar of estates-tail, in order to unfetter the more

easily the estates of his powerful nobility, aud lay *them [*355
more open to alienations ; being well aware that power will
always accompany property. But doubts having arisen whether
they could, by mere implication, be adjudged a sufficient bar
(which they were expressly declared not to be by the statute de
donis), the statute 32 Hen. VIII., ch. 36, was thereupon made;

which removes all diﬁiculties, by declaring that a ﬁne levied by
any person of full age, to whom or to whose ancestors lands have

been entailed, shall be a perpetual bar to them and their heirs
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claiming by force of such entail : unless the ﬁne be levied b_ a
woman after the death of her husband, of lands which were, py
the gift of him or his ancestors, assigned to her in tail for her
jointure; or unless it be of lands entailed by act of parliament
or letters patent, and whereof the reversion belongs to the
crown.
From this view of the common law, regulated by these stat
utes, it appears, that a ﬁne is a solemn conveyance on record
from the cognizor to the cognizee, and that the persons bound
by a ﬁne are parties, ;7riw'es, and strangers.
The parties are either the cognizors, or cognizees, and these
are immediately concluded by the ﬁne, and barred of any latent
right they might have, even though under the legal impediment
of coverture. And indeed, as this is almost the only act that a
_femc-rovcrl, or married woman, is permitted by law to do (and
that because she is privately examined as to her voluntary con
sent, which removes the general suspicion of compulsion by her
husband), it is therefore the usual and almost the only safe
method, whereby she can join in the sale, settlement, or incum
brance, of any estate.

Privérs to a ﬁne are such as are any way related to the par
ties who levy the ﬁne, and claim under them by any right of
blood or other right of representation. Such as are the heirs
general of the cognizor, the issue in tail since the statute of
Henry the Eighth, the vendee, the devisee, and all others who

must make their title by the persons who levied the ﬁne.

For

"*356] the act of the ancestor shall bind the heir, and the act *of

the principal his substitute, or such as claim under any convey
ance made by him subsequent to the ﬁne so levied.
Strangers to a ﬁne are all other persons in the world, except
only parties and privies. And these are also bound by a ﬁne,
unless, within ﬁve years after proclamations made, they 2'/zteryﬂosu
their claim ,- provided they are under no legal impediments, and
have then a present interest in the estate. The impediments, as
hath before been said, are eoverture, infancy, imprisonment, in
sanity, and absence beyond sea ; and persons, who are thus inca

pacitated to prosecute their rights, have ﬁve years allowed them
to put in their claims after such impediments are removed. Per
sons also that have not a present, but a future interest only, as

those in remainder or reversion, have ﬁve years allowed them to
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claim in, from the time that such right accrues. And if within
that time they neglect to claim, or (by the statute 4 Ann, ch. 16,)
if they do not bring an action to try the right within one year
after making such claim, and prosecute the same with effect, all
persons
areofbarred
of whatever
right they may have,
by force whatsoever
of the statute
non-claim.
I
But, in order to make a ﬁne of any avail at all, it is necessary
that the parties should have some interest or estate in the lands
to be affected by it. Else it were possible that two strangers, by
a mere confederacy, might without any risk defraud the owners
by levying ﬁnes of their lands. And thus much for the convey
ance or assurance by ﬁne: which not only, like other convey
ances, binds the grantor himself, and his heirs ; but also all man
kind, whether concerned in the transfer or no, if they fail to

put in their claims within the time allotted by law.
IV. The fourth species of assurance, by matter of record. is
a common 1T£0t/£17/.4 Concerning the original of which it was
formerly observed that common recoveries were invented by the
ccclesiastics to elude the statutes of mortmain; and afterwards
encouraged by the ﬁnesse of the courts of law in 12 Edw. IV.,
in order to put an end to all fettered inheritances, and bar not
only estates-tail, but also all remainders and reversions expectant
thereon.

I am now therefore only to consider, ﬁrst, the nature

of a common recovery ; and, secondly, its force and eﬂact.
I. And, ﬁrst, the mzlure of it; or what a common recovery
is. A common recovery is so far like a ﬁne, that it is a suit or
action, either actual or ﬁctitious : and in it the lands are recur/¢‘r¢'d

against the tenant of the freehold ; which recovery, being a sup
posed adjudication of the right, binds all persons, and vests a
free and absolute fee-simple in the recoveror. A recovery there
fore being in the nature of an action at law, not immediately
compromised like a ﬁne, but carried on through every regular
stage of proceeding, I am greatly apprehensive that its form and
method will not be easily understood by the student who is not
yet acquainted ‘with the course of judicial proceedings ; [*358
4 Common recoveries have been abolished in England by statute (3 & 4
Will. IV., ch. 74), and are also obsolete in the United States. But al
though both ﬁnes and recoveries have been done away with in both coun
tries, the ancient rules of law upon these topics are of considerable histori
Cal importance, and have, therefore, been retained in this abridgment.
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which cannot be thoroughly explained, till treated of at large in
the third book of these comrpentaries. However I shall endeavor
to state its nature and progress, as clearly and concisely as I can ;
avoiding, as far as possible, all technical terms and phrases not
hitherto interpreted.
Let us, in the ﬁrst place, suppose David Edwards to be tenant
of the freehold, and desirous to suffer a common recovery, in
order to bar all entails, remainders, and reversions, and to convey

the same in fee-simple to Francis Golding. To effect this,Golding
is to bring an action against him for the lands ; and he according
ly sues out a writ, called a /Irazczl/>e quad roddat, because those

were its initial or most operative words, when the law proceedings
were in Latin. In this writ the dcmandant Golding alleges that
the defendant Edwards (here called the tenant) has no legal title
to the land; but that he came into possession of it after one
Hugh Hunt had turned the demandant out of it. The subsequent
' proceedings are made up into a record or recovery roll, in which
the writ and complaint of the demandant are ﬁrst recited :
whereupon the tenant appears, and calls upon one Jacob Morland,
who is supposed, at the original purchase, to have warranted the
title to the tenant; and thereupon he prays, that the said Jacob
Morland may be called in to defend the title which he so warrant
ed. This is called the vouc/zer, rwcatio, or calling of Jacob Morland
to warranty; and Morland is called the vouo/zoo.

Upon this,

Jacob Morland, the vouchee, appears, is impleaded, and defends
the title. \Vhereupon Golding, the demandant, desires leave of
the court to im/tar/, or confer with the vouchee in private ; which
is (as usual) allowed him. And soon afterwards the demandant,
Golding, returns to court, but Morland the vouchee disappears,
or makes default. \Vhereupon judgment is given for the de
mandant, Golding, now called the recoveror, to recover the
lands in question against the tenant, Edwards, who is now the

"‘359] recoveree ; ‘and Edwards has judgment to recover of Ja
cob Morland lands of equal value, in recompense for the lands
so warranted by him, and now lost by his default; which is
agreeable to the doctrine of warranty mentioned in the preceding
chapter. This is called the recompense, or 1'£'£0'Z)£‘7:}/ in va/11¢‘.
But Jacob Morland having no lands of his own, being usually the
crier of the court (who, from being frequently thus vouched, is
called the common 'U0ll£/I67‘), it is plain that Edwards has only a
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nominal recompense for the land so recovered against him by
Golding; which lands are now absolutely vested in the said re
coveror by judgment of law, and seizin thereof is delivered by the
sheriff of the county. So that this collusive recovery operates
merely in the nature of a conveyance in fee-simple, from Edwards
the tenant in tail, to Golding the purchaser.
"‘ This supposed recompense in value is the reason [*360
why the issue in tail is held to be barred by a common recovery.
For if the recoveree should obtain a recompense in lands from
the common vouchee (which there is a possibility in contempla
tion of law, though a very improbable one, of his doing), these

lands would supply the place of those so recovered from him by
collusion, and would descend to the issue in tail.

This reason

will also hold with equal force, as to max: remainder-men and re
versioners; to whom the possibility will remain and revert, as a
full recompense for the realty, which they were otherwise entitled
to: but it will not a/way/s hold: and therefore, as Pigot says, the
judges have been even astz/ti, in inventing other reasons to main
tain the authority of recoveries. And, in particular, it hath been
said, that, though the estate-tail is gone from the recoveree, yet
it is not destroyed, but only ll?!/'!.S_‘fe’ﬂ'6‘(l',' and still subsists, and

will ever continue to subsist (by construction of law) in the
recoverer, his heirs and assigns: and, as the estate-tail so con
tinues to subsist for ever, the remainders or reversions expect

ant on the determination of such an estate-tail can never take
place.
To such awkward shifts, such subtile reﬁnements, and such
strange reasoning, were our ancestors obliged to have recourse,

- in order to get the better of that stubborn statute dz douis. The
design for which these contrivances were set on foot, was cer
tainly laudable; the unrivetting the fetters of estates-tail, which
were attended with a legion of mischiefs to the commonwealth :
but, while we applaud the end, we cannot but admire the means.

Our modern courts of justice have indeed adopted a more manly
way of treating the subject; by considering common recoveries
in no other light than as the formal mode of conveyance, by which
tenant in tail is enabled to aliene his lands.

But, since the ill

consequences of fettered inheritances are now generally seen
‘and allowed, and of course the utility and expedience of ["‘361
setting them at liberty are apparent; it hath often been wished,
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that the process of this conveyance was shortened, and rendered
less subject to niceties.
2. The force and qfect of common recoveries may appear,
from what has been said, to be an absolute bar not only of all
estates-tail, but of re'mainders and reversions expectant on the

determination of such estates. So that a tenant in tail may, by
this method of assurance, convey the lands held in tail to the
recoverer, his heirs and assigns, absolutely free and discharged
of all conditions and limitations in tail, and of all remainders and

reversions.
In all recoveries it is necessary that the recoveree, or tenant to
the _/)ra2rz';>e, as he is usually called, be actually seized of the free
hold, else the recoveryis void. For all actions, to recover the seizin

of lands, must be brought against the actual tenant of the free
hold, else the suit will lose its effect; since the freehold cannot

be recovered of him who has it not. And though these recover
ies are in themselves fabulous and ﬁctitious, yet it is necessary
that there be adarr.rfabulzz, properly qualiﬁed. But the nicety
thought by some modern practioners to be requisite in conveying
the legal freehold, in order to make a good tenant to the ;ﬁrmg'pe,
is removed by the provisions of the statute I4 Geo. II., ch. 20,
which enacts, with a retrospect and conformity to the ancient
rule of law, that, though the legafl freehold be vested in lessees,
yet those, who are entitled to the next freehold estate in remain—
der or reversion may make a good tenant to the ju'r2cz;1>c,-——that
though the deed or ﬁne which creates such tenant be subsequent
to the judgment of recovery, yet, if it be in the same term, the
recovery shall be valid in law ;—and that, though the recovery
itself do not appear to be entered, or be not regularly entered,
on record, yet the deed to make a tenant to the ;)m‘cf/ic, and de
"363] clare the uses of the recovery, shall, i"after a possession

of twenty years, be sufﬁcient evidence, on behalf of a purchaser
for valuable consideration, that such recovery was duly suffered.
And this may suﬁice to give the student a general idea of com
mon recoveries, the last species of assurance by matter of
record.
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CHAPTER XXII.
[BL. COMM.—BOOK. 11. cu. xxrn.]
Of Alienation by D62/Isa.

THE last method of conveying real property, is, by devisr, or
disposition contained in a man's last will and testament. And,
in considering this subject, I shall not at present inquire into the
nature of wills and testaments, which are more properly the in
struments to convey personal estates ; but only into the original
and antiquity of devising real estates by will, and the construc
tion of the several statutes upon which that power is now founded.
It seems sufﬁciently clear, that, before the Conquest, lands

were devisable by will. But, upon the introduction of the mili
tary tenures, the restraint of devising lands naturally took place,
as a branch of the feudal doctrine of non-alienation without the
consent of the lord. And some have questioned whether this
restraint (which we may trace even from the ancient Germans)
was not founded upon' truer principles of policy, than the power

of wantonly disinheriting the heir by will, and transferring the
estate, through the dotage or caprice of the ancestor, from those
of his blood to utter strangers. For this, it is alleged, maintain
ed the balance of property, and prevented one man from growing;
too big or powerful for his neighbors; since it rarely happens,
‘that the same man is heir to many others, though by art P374
and management he may frequently become their devisee. Thus
the ancient law of the Athenians directed that the estate of the
deceased should always descend to his children ; or, on failure of

lineal descendants, should go to the collateral relations: which
had an admirable effect in keeping up equality, and preventing,
the accumulation of estates. But when Solon made a slight al
teration, by permitting them (though only on failure of issue) to
dispose of their lands by testament, and devise away estates from.
the collateral heir, this soon produced an excess of wealth in some,
and of poverty in others : which, by a natural progression, ﬁrst
produced popular tumults and dissensions; and these at length‘
ended in tyranny, and the utter extinction of liberty: which was~
32
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quickly followed by a total subversion of their state and nation.
On the other hand, it would now seem hard, on account of some

abuses (which are the natural consequence of free agency, when
coupled with human inﬁrmity), to debar the owner of lands from
distributing them after his death as the exigence of his family
affairs, or the justice due to his creditors, may perhaps require.
And this power, if prudently managed, has with us a peculiar
propriety; by preventing the very evils which resulted from Solon’s
institution, the too great accumulation of property ; which is the
natural consequences of our doctrine of succession by primogeni
turc, to which the Athenians were strangers. Of this accumu

lation the ill effects were severely felt even in the feudal times :
but it should always be strongly discouraged in a commercial
country, whose welfare depends on the number of moderate for
tunes engaged in the extension of trade.
However this be, we ﬁnd that, by the common law of Eng
land since the Conquest, no estate, greater than for term of years,
could be disposed of by testament; except only in Kent, and in
some ancient burghs, and a few particular manors, where their
Saxon immunities by special indulgence subsisted. And though
"‘375] the feudal restraint on alienations by deed vanished very
early, yet this on wills continued for some centuries after: from
an apprehension of inﬁrmity and imposition on the testator in
exlremis, which made such devises suspicious. Besides, in de
vises there was wanting that general notoriety, and public desig
nation of the successor, which in descent is apparent to the
neighborhood, and which the simplicity of the common law al
ways required in every transfer and new acquisition of property.
But when ecclesiastical ingenuity had invented the doctrine
of uses as a thing distinct from the land, uses began to be devised
very frequently, and the devisee of the use could in chancery
compel its execution. For it is observed by Gilbert, that, as the
popish clergy then generally sat in the court of chancery, they
considered that men are most liberal when they can enjoy their
possessions no longer: and therefore at their death would choose
to dispose of them to those, who, according to the superstition
of the times, could intercede for their happinessin another world.
But, when the statute of uses had annexed the possession to the

use, these uses, being now the very land itself, became no longer
devisable: which might have occasioned a great revolution in
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the law of devises, had not the statute of wills been made about

ﬁve years after, w'.a., 32 Hen. VIII., eh. I, explained by 34 Hen.
VHI., ch. 5, which enacted, that all persons being seized 2'1: fee
simple (except feme-coverts,1 infants, idiots, and persons of non

sane memory) might by will and testament in writing devise to
any other person, except to bodies corporate, two-thirds of their
lands, tenements, and hereditaments, held in chivalry, and the whole

of those held in socage: which now, through the alteration of
tenures by the statute of Charles the Second, amounts to the
whole of their landed property, except their copyhold tenements.
Corporations were excepted in these statutes, to prevent the

extension of gifts in mortmain ; but now, by construction
‘of the statute 43 Eliz., ch. 4, it is held, that a devise to a ["‘376
corporation for a charitable use is valid, as operating in the na

ture of an a/)p0z'm‘me;zt, rather than of a bequest. And indeed
the piety of the judges hath formerly carried them great lengths
in supporting such charitable uses; it being held that the statute
of Elizabeth, which favors appointments to charities, supersedes
and repeals all former statutes, and supplies all defects of assur
ances: and therefore not only a -devise to a corporation, but a
devise by a copyhold tenant without surrendering to the use of his
will, and a devise (nay even asettlement) by tenant in tail with
out either ﬁne or recovery, if made to a charitable use, are good
by way of appointment.2
With regard to devises in general, experience soon showed
1The disability of married women to devise lands by will, has been re
moved by statute in a number of the American States; and they have been
empowered to thus dispose of their separate property as freely as a single

woman.

But unless removed by statute, this disability and the others con

tained in the English statutes of wills, are generally retained in the law of
the several States. The rules of law concerning wills of real eslale must
not be confused with those in regard to testaments of persamzlprope/'t_y.
For, by the common law. a married woman might bequeath personal estate

by the consent of her husband, while male infants might do so at the age of
fourteen, and female infants at the age of twelve. But these rules have also
been modiﬁed by statute, in modern times, in some States; married women
being empowered to hold and bequeath personal property without restric
tion, and infants being required to be older in order to make a testament.
The statutes of the various States must be consulted as to the changes in
the common law.
2See anle, p. 223, note to. as to the power of corporations to take land
by wi'l, under present laws.
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how diﬁicult and hazardous a thing it is, even in matters tf pub

lic utility, to depart from the rules of the common law; which
are so nicely constructed and so artiﬁcially connected together,
that the least breach in any one of them disorders for a time the
texture of the whole. Innumerable frauds and perjuries were
quickly introduced by this parliamentary method of inheritance ;
for so loose was the construction made upon this act by the
‘courts of law, that bare notes in the hand-writing of another per
son were allowed to be good willswithin the statute. To remedy
which, the statutes of frauds and perjuries, 29 Car. II., ch. 3,

directs, that all devises of lands and tenements shall not only be
in writing, but signed by the testator, or some other person in
his presence, and by his express direction; and be subscribed,
in his presence, by three or four credible witnesses.8 And a so]
emnity nearly similar is requisite for revoking a devise by writing;
though the same may be also revoked by burning, cancelling,
tearing, or obliterating thereof by the devisor, or in his presence

and with his consent :‘ as likewise z'm;>liedly, by such a great and
entire alteration in the circumstances and situation of the devisor,

as arises from marriage and the birth of a child.5
8 By the present English law, attestation by {we witnesses is suﬁicient.
The laws of the different American States differ upon this point, some're
quiring two witnesses, others three, etc.
‘Acts of cancellation, destruction, obliteration, &c., will not amount to a
revocation, unless done in pursuance of an intent to revoke the will. (Dan v.
Brawn, 4 Cow. 483; Harvard v. Holloway, 7 Johns. 39.1.) Thus the tear
ing up of a will does not constitute a revocation, if the testatrix were at the

time under such mental excitement as incapacitated her from forming a
reasonable and intelligent intention to revoke. (For//zan’.r H/ill, 54. Barb.
274.) A subsequent will does not revoke a former one, unless it con
tains a clause of revocation, or be inconsistent with it. (1\/elson v. 11/IcG{fErI,
I 3 Barb. Ch., 158.) If, however, there be a clause of revocation, effect will
be given to it, although the subsequent will makes no other disposition of
certain property included in the former. (Er parfle T/zomgison, ll Paige,

453-)
'
5This is also the generally established rule in the United States.

(See

Brur/z v. Wz'lkz'n.r, 4 Johns. Ch. 506; Har/£11: v. Van den Bu/:3/1,! Denio, 27;
lVarnsr v. Beach, 4 Gray, 162.) In some States, it is also provided that
the marriage of a woman revokes a will previously made. Such is the case
in New York. (2 R. S. 64, § 44.) It is, moreover, the present English rule,
that nmrriage shall, in all cases, operate as a revocation of a will previously

made, though there is a single class of exceptions.
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In the construction of this last statute, it has been adjudged
that the testator's name, written with his own hand, at the be
ginning of *his will, as, “ I,]ohn Mills, do make this my last [*377
will and testament ; " is a sufficient signing, without any name at

the bottom ; though the other is the safer way.6 It has also been
determined, that though the witnesses must all see the testator
sign, or at least acknowledge the signing, yet they may do it at dif
ferent times. But they must all subscribe their names as wit
' nesses in /zz'.rj>rcsmce, lest by any possibility they should mistake
the instrument.’ And, in one case determined by the court of
king's bench, the judges were extremely strict in regard to the
credibility, or rather the competency, of the witnesses: for they
would not allow any legatee, nor by consequence a creditor,
where the legacies and debts were charged on the real estate, to
be a competent witness to the devise, as being too deeply con
cerned in interest not to wish the establishment of the will : for,

if it were established, he gained a security for his legacy or debt
6Itis now provided by statute in England, that the testator shall sub
scribe the will, 1'. e., sign it at the end. Such is also the rule in a number of
the United States. But in the absence of a similar statute, the common
law rule prevails ; and the testator’s signature in any part of the instrument
will be suﬁﬁcicnt, if written for the purpose of authenticating it as a will. if
the testator cannot write, it will be suﬁicient, if he makes his mark. (Kemey
v IV/u"!//zar:/z, I6 Barb. 141.) So it has been held that, if the testator is too
weak from sickness to sign his name, his hand may be guided by another,
if not done against his will. (Van llaumgwk v. l!'im-, 44 Barb. 494.)
7 This rule has been changed by statute in some of the American States.

Thus it is not necessary in New York that the witnesses should sign in the
presence of the testator. (Lyon v. S/nil/z, II Barb. 124.) The formalities
necessary to the due execution of a will are matters commonly of statutory
regulation, and the statutes of various States differ in important respects, in
their provisions upon this subject. The statute of New York may be referred
to, as illustrative of changes which have been made in this country in the
English law. This provides——(r.) That wills of real or personal property, or
both, shall be subscribed by the testator at the end of the will. (2.) Such

suhscnption shall be made by the testator, in the presence of each of the
attesting witnesses, or shall be acknowledged by him, to have been so made,
to each cf the attesting witnesses. (3.) The testator, at the time of making
such subscription, or at the time of acknowledging the same, shall declare
the instrument so subscribed, to be his last will and testament. (This is
termed the “publication” of the will. See Coﬁin v. Coﬂin, 23 N. Y. 9.]
(4.) There shall be two attesting witnesses; each of whom shall sign his
name, as a witness, at the end of the will, at the request of the testator. (2

R. s. 03.)
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from the real estate, whereas otherwise he had no claim but on the

personal assets.

This determination, however, alarmed many pur

chasers and creditors, and threatened to shake most of the titles in

the kingdom, that depended on devises by will. For, if the will was
attested by a servant to whom wages were due, by the apothecary
or attorney whose very attendance made them creditors, or by
the minister of the parish who had any demand for tithes or
ecclesiastical dues (and these are the persons most likely to be
present in the testator's last illness), and if in such case the tes

tator had charged his real estate with the payment of his debts,
the whole will, and every disposition therein, so far as related to
real property, were held to be utterly void. This occasioned the
statute 25 Geo. II., ch. 6, which restored both the competency

and the credit of such legatres, by declaring void all legacies,
given to witnesses, and thereby removing all possibility of their
interest affecting their testimony. The same statute likewise
established the competency of creditors, by directing the testi

mony of all such creditors to be admitted, but leaving their credit
(like that of all other witnesses) to be considered, on a view of
‘378] all the circumstances, by the court 1‘and jury before whom
such will shall be contested. And in a much later case the tes
timony of three witnesses who were creditors, was held to be

sufﬁciently
credible,
though
the land
was the
charged
with
the pay
ment of debts;
and the
reasons
givenion
former
detemiina
tion was said to be insuﬁicient.8
Another inconvenience was found to attend this new method
3 The statute I Vict., ch. 26, having repealed the Act of Geo. ll., reiénacts
and extends some of its provisions. lt avoids bequests, not only to an
attesting witness, but to the husband or wife of such witness; and expressly
provides that the incompetency of a witness to prove the execution of a will,
shall not render it invalid. It further enacts that any rredi/or, or the wife
or husband of any creditor, whose debt is charged upon the propertydeviserl
or bequeathed by the will, may be admitted to prove the execution thereof
as an attesting witness; and that an exam/or of a will may be admitted to
prove its execution,—a point on which some doubts had previously existed.
IKERR.)

Similar statutes have been passed in a number of the American States.
'l'htis, in New York, it is provided that if any person takes a beneﬁcial in
terest under a will, and the will cannot be proved without his testimony, the
interest will be void, so far as concerns himself or those claiming under him
and he shall be a competent witness and compellable to testify. (2 R. S.

64, § 50-)
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of conveyance by devise; in that creditors by bond and other
specialties, which affected the /wir, provided he had assets by
descent, were now defrauded of their securities, not having the
same remedy against the devises of their debtor. To obviate
which, the statute 3 & 4 VV. & M., ch. I4, hath provided, that all
wills and testaments, limitations, dispositions, and appointments
of real estates, by tenants in fee-simple or having power to dis
pose by will, shall (as against such creditors only) be deemed to
be fraudulent and void, and that such creditors may maintain
their actions jointly against both the heir and the devisee.°
A will of lands, made by the permission and under the con
trol of these statutes, is considered by the courts of law not so

much in the nature of a testament, as of a conveyance declaring
the uses to which the land shall be subject: with this difference,
that in other conveyances the actual subscrz'/)tz'01z of the witnesses
is not required bylaw, though it is prudent for them so to do,
in order to assist their memory when living, and to supply their
evidence when dead; but in devises of lands such subscription
is now absolutely necessary by statute, in order to identify a
conveyance which in its nature can never be set up till after the
death of the devisor. And upon this notion, that a devise affect

ing lands is merely a species of conveyance, is founded this
distinction between such devises and testaments of personal
chattels ; that the latter will operate upon whatever the testator
dies possessed of, the former only upon such real estates as were
his at the time of executing and publishing his will.

Wherefore

no i"after-purchased lands will pass under such devise, P379
unless, subsequent to the purchase or contract,‘ the devisor re
publishes his will.10
We have now considered the several species of common
assurances, whereby a title to lands and tenements may be trans
ferred and conveyed from one man to another.

But, before we

9 This statute has been repealed by subsequent acts, which, however, are
in furtherance of the same policy, and make the claims of creditors upon the
estate of the deceased prior to those of devisees and legatees. In the respec
tive States of the Union, similar statutes have been enacted.

1‘ But the \Vills Act (I Vict., ch. 26,) has changed the law in this respect;
and all property to which a man is entitled at the time of his death, passes by
his wih. The will takes effect as if executed immediately before the testa
tm’s death, unless it contains the speciﬁc expression of a different intention.
Such is also the generaUy esiahlisherl doctrine in the United States.
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conclude this head, it may not be improper to take notice of a
few general rules and maxims, which have been laid down by
courts of justice, for the construction and exposition of them all.
These are :—
I. That the construction befavomble, and as near the minds

and apparent intents of the parties, as the rules of law will
admit.

For the maxims of law are, that “ 1/crba int:/m'0m' dc

bmt iIz.scrz1z'rc,-” and “ bcnzlgne interyﬁrctamur c/zartas proplrr
simfl1'a'ta1mz laicorum." And therefore the construction must
also be razsolzablz, and agreeable to common understanding.“
2. That quoties in wrlzz's nulla est ambzlguitas, {bi uulla an
;>osz'lz'o contra wrba ﬁmda cst: but that, where the iulelltion is
clear, too minute a stress be not laid on the strict and precise
signiﬁcation of words ,' mzm qui /zwrd in lilcm, /10?/‘ct 1'/1 corf1'a'.
Therefore, by a grant of a remainder a reversion may well pass,
and e conwrso. And another maxim of law is, that “ ma/a gram
matica non w'tz'at c/zartam ,' " neither false English nor bad Latin

will destroy a deed. Which perhaps a classical critic may think
to be no unnecessary caution.H
_
3. That the construction be made upon the entire deed, and
not merely upon disjointed parts of it. “ Nam er arzta'ea'entz'bm‘
‘380] ct co/zszqusrztilms ﬁt optima 2'/zte/7)/'c!arz‘0.” And 1‘there
. fore that every part of it be (if possible) made to take effect:
and no word but what may operate in some shape or other.
“ T/Vam wrba debem‘ int:/lzlgi cum efectzz, ut res magi: 2/aleat
guanz/)0/'ca1‘.”1°
4. That the deed be taken most strongly against him that is
the agent or contractor, and in favor of the other party. “ Ver
ba fortz'us accz'/dmztur contra Jﬂroferentem." As, if tenant in fee
simple grants to any one an estate for life, generally, it shall- be
COl1StTUCd an estate for the life of the grantee. For the princi
ple of self-preservation will make men sufﬁciently careful, not to
prejudice their own interest by the too extensive meaning of
their words: and hereby all manner of deceit in any grant is
avoided; for men would always affect ambiguous and intricate
“ See Tucker v. llleeks, 2 Sweeney (N.Y.), 736, 52 N.Y. 638; As]: v. Cale
man, 24 Barb. 645 ; lngalls v. Cole, 47 Me. 530.
H Ludlow v. Myen, 3 Johns. 388 ; Ream: v. T0/I/>z'n_g, I Wend. 388; Taller
v. Dawlr, 4 Duer, 187; 1)e/Vottebeck v. Astor, 13 N. Y. 98.
“‘ Hunlcr v. Hunter, I7 Barb. 25; Rzltley v. Larmoul/1, 55 Barb. 2!;

C0:/en/rm/cu v. S/zuler, 2 Paige, 122.
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expressions, provided they were_ afterwards at liberty to put their
own construction upon them. But here a distinction must be
taken between an indenture and a deed-poll: for the words of
an indenture, executed by both parties, are to be considered as

the words of them both; for, though delivered as the words of
one party, yet they are not his words only, because the other
party hath given his consent to every one of them. But in a
deed-poll, executed only by the grantor, they are the words of
the grantor only, and shall be taken most strongly against him.
And, in general, this rule, being a rule of some strictness and
rigor, is the last to be resorted to; and is never to be relied
upon, but where all other rules of exposition fail.“
5. That, if the words will bear two senses, one agreeable to,
and another against law ; that sense be preferred, which is most

agreeable thereto. As if tenant in tail lets a lease to have and
to hold during life generally, it shall be construed to be a lease
for his own life only, for that stands with the law; and not for

the life of the lessee, which is beyond his power to grant.15
*6. That, in a deed, if there be two clauses so totally [*381
repugnant to-each other, that they cannot stand together, the ﬁrst
shall be received, and the latter rejected ; wherein it differs from

a will : for there, of two such repugnant clauses the latter shall
stand. Vt/hich is owing to the different natures of these two in
struments ; for the ﬁrst deed and the last will are always most
available in law. Yet in both cases we should rather at
tempt to reconcile them.16
7. That a devise be most favorably expounded, to pursue if
possible the will of the devisor, who for want of advice or learn
ing may have omitted the legal or proper phrases.“ And there
fore many times the law dispenses with the want of words in de
vises, that are absolutely requisite ‘in all other instruments.
Thus, a fee may be conveyed without words of inheritance ; and
“ Pallm v. Still, 6 Rob. 431 ; Gfforzl v. P;-usoylerian Society, 56
Barb. I14.
'5 See Franc/1 v. Car/zart, I N.Y. 96; Post v. Hoovar, 33 N.Y. 593; Buffer
v. Bullet‘, 3 Barb. Ch. 304.
1‘ See Tucker v. (Wt:/l-s, 2 Sweeney, 736, 52 N. Y. 638; Van 1Vm-trundv.
ﬁloore, 52 N. Y. 12; Bradslreel v. Clarke, 12 Wend. 602. But these rules
will not be applied, except in cases of clear and unmistakable inconsistency.
" See Sherwood v. Sherwood, 3 Bradford, 230; Burtis v. Doughty, 3 id.
287; Lylle v. Be-ueridge, 58 N. Y. 592.
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an estate-tail without words of procreation. By a will also an
estate may pass by mere implication, without any express words
to direct its course. As, where a man devises lands to his heir at law, after the death of his wife: here, though no estate IS

given to the wife in express terms, yet she shall have an estate

for life by implication; for the intent of the testator is clearly
to postpone the heir till after her death; and, if she does not take
it, nobody else can.

So, also, where a devise is of black-acre to

A. and of white-acre to B. in tail, and if they both die without
issue, then to C. in fee ; here A. and B. have cross-rc:;.~.zz'ua%rs by

implication, and on the failure of either’s issue, the other or his
issue shall take the whole; and C.'s remainder over shall be

postponed till the issue of both shall fail.

But, to avoid confu

sion, no such cross-remainders are allowed between more than

two devisees ;" and, in general, where any implications are al
lowed, they must be such as are Izoccsrmjy (or at least highly
*382] "'probable) and not merely ﬁ0.§‘.S‘ib/8 implications. And
herein there is no distinction between the rules of law and of
equity; for the will,-being considered in both courts in the light
of a limitation of uses, is construed in each with equal favor and
benignity, and expounded rather on its own particular circum
stances, than by any general rules of positive law.
And thus we have taken a transient view, in this and the

three preceding chapters, of a very large and diffusive subject,
the doctrine of common assurances: which concludes our obser
vations.on the title to things real, or the means by which they
may be reciprocally lost and acquired. We have before consid
ered the eslatos which may be had in them, with regard to their
duration or quantity of interest, the time of their enjoyment, and
the number and connections of the persons entitled to hold them :
we have examined the tenules, both ancient and modern, where
by those estates have been, and are now, holden : and have dis

tinguished the object of all these inquiries, namely, things real
into the corporeal or substantial, and incorporeal or ideal kind,

and have thus considered the rights of real property in every
light wherein they are contemplated by the laws of England. A
system of laws, that differs much from every other system, ex
'8 [The contrary has been fully established. In a will there may be cross
remainders among any number by implication, where it is the manifest inten
tion of the tes':ator.]
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cept those of the same feudal origin, in its notions and regula
tions of landed estates ;and which therefore could in this particu
lar be very seldom compared with any other.
The subject which has thus employed our attention, is of very
extensive use, and of as extensive variety.

50

And yet,I am afraid,

it has afforded the student less amusement and pleasure in the
pursuit, than the matters discussed in_ the preceding book. To
say the truth, the vast alterations which the doctrine of real
property has undergone from the Conquest to the present time;
the inﬁnite determinations upon points that continually arise, and
which have been heaped one upon another for a course of seven

I/( I I
/
/ '

centuries, without any order or "‘method ; and the multi- [*383

plicity of acts of parliament which have amended, or sometimes
only altered, the common law : these causes have made the study
of this branch of our national jurisprudence a little perplexed‘
and intricate. It hath been my endeavor principally to select
such parts of it as were of the most general use, where the principles were the most simple, the reasons of them the most
obvious, and the practice the least embarrassed. Yet I
cannot presume that I have always been thoroughly intel
ligible to such of my readers, as were before strangers even to

/0
L11 1
- .
%
/‘ / O

the very terms of art which I have been obliged to make use of;

‘I

though, whenever those have ﬁrst occurred, I have generally attempted ashort explication of their meaning. These are indeed
the more numerous, on account of the different languages, which‘
our law has at different periods been taught to speak; the dif-/

5 -f

v

ﬁculty arising from which will insensibly diminish by use and

J’

familiar
of our inquiries
acquaintance.
with theAnd
words
therefore
of Sir IEdward
shall close
Coke:
this“Albeit
branch

"

the student shall not at any one day, do what he can, reach to
the full meaning of all that is here laid down, yet let him no way
discourage himself, but proceed: for on some other day, in some
other place" (or perhaps upon a second perusal of the same),
“ his doubts will be probably removed."

j
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CHAPTER XXIII.

l_BL. COMM.-—BOOK II. ca. xxw.]
Of -T/zing: Personal.

UNDER the name of things ;>crsoual are included al‘. sorts of
things movable, which may attend a man’s person wherever he
goes; and therefore, being only the objects of the law while they
remain within the limits of its jurisdiction, and being also of a.
perishable quality, are not esteemed of so high a nature, nor paid
so much regard to by the law, as things that are in their nature
more permanent and immar/aéle, as land and houses and the
proﬁts issuing thereout. These being constantly within the
reach, and under the protection of the law, were the principal
favorites of our ﬁrst legislators : who took all imaginable care in
ascertaining the rights, and directing the disposition, of such
property as they imagined to be lasting, and which would answer
to posterity the trouble and pains that their ancestors employed
about them ; but at the same time entertained a very low and
contemptuous opinion of all personal estate, which they regarded
as only a transient commodity. The amount of it indeed was
comparatively very triﬂing, during the scarcity of money and the
ignorance of luxurious reﬁnements which prevailed in the feudal
ages.

Hence it was, that a tax of the ﬁftcwzt/2, tam‘/z, or some

times a much largerproportion, of all the movables of the sub
ject, was frequently laid without scruple, and is mentioned with
much unconcern by our ancient historians, though now it would
justly alarm our opulent merchants and stockholders. And hence
*385] *likewise' may be derived the frequent forfeitures in
ﬂicted by the common law, of all a man’s goods and chattels, for

misbehaviors and inadvertencies that at present hardly seem to
deserve so severe a punishment. Our ancient law-books, which
are founded upon the feudal provisions, do not therefore often
condescend to regulate this species of property. There is not a
chapter in Britton or the Mirror, that can fairly be referred to
this head ; and the little that is to be found in Glanvil, Bracton,
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and Fleta, seems principally borrowed from the civilians. But
of later years, since the introduction and extension of trade and
commerce, which are entirely occupied in this species of prop
erty, and have greatly augmented its quantity and of course its
value, we have learned to conceive different ideas of it.

Our

courts now regard a man's personalty in a light nearly, if not
quite, equal to his realty: and have adopted a more enlarged and
less technical mode of considering the one than the other; fre
quently drawn from the rules which they found already estab
lished by the Roman law, wherever those rules appeared to be
well grounded and apposite to the case in question, but princi
pally from reason and convenience, adapted to the circumstances
of the times; preserving withal a due regard to ancient usages,
and a certain feudal tincture, which is still to be found in some

branches of personal property.
But things personal, by our law, do not only include things
mot/able but also something more: the whole of which is com

prehended under the general name of c/zattclr, which, Sir Edward
Coke says, is a French word signifying goods. The appellation
is in truth derived from the technical Latin word,catalla.' which

primarily signiﬁed only beasts of husbandry, or (as we still call
them) cattle, but in its secondary sense was applied to all mov
ables in general. In the grand coustm/zz'cr of Normandy a
c/zattcl is described as a mere movable, but at the same time it is
set in opposition to a ﬁef or feud : so that not only goods, but
whatever was not a feud, were accounted chattels. "‘And ["‘386
it is in this latter, more extended, negative sense, that our law

adopts it; the idea of goods, or movables only, being not sulﬁ
ciently comprehensive to take in every thing that the law con—
siders as a chattel interest.

For since, as the commentator on

the coustzmzier observes, there are two requisites to make a ﬁef
or heritage, duration as to time, and immobility with regard to
place; whatever wants either of these qualities is not, according
to the Normans, a heritage or ﬁef; or, according to us, is not a

rm! estate : the consequence of which in both laws is, that it must
be a personal estate, or chattel.
Chattels therefore are distributed by the law into two kinds;
chattels rm], and chattels jkersoual.
I. Chattels rm/, saith Sir Edward Coke, are such as concern,

Or savor of, the realty; as terms for years of land, wardships in
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chivalry (while the military tenures subsisted), the next presen-'
tation to a church, estates by a statute-merchant, statute-staple,‘

ch;_r;z'!, or the like ; of all which we have already spoken.

And

these are called real chattels, as being interests issuing out of, or

annexed to, real estates: of which they have one quality, viz.
immobility, which denominates them real; but want the other,
riz. a sufficient, legal, indeterminate duration ; and this want it is,

that constitutes them c/zattels. The utmost period for which
they can last is ﬁxed and determinate, either for such a space of
time certain, or till such a particular sum of money be raised out

of such a particular income; so that they are not equal in the
eye of the law to the lowest estate of freehold, a lease for another's
life : their tenants were considered upon feudal principles, as
merely bailiffs or farmers; and the tenant of the freehold might
at any time have destroyed their interest, till the reign of Henry
VIII. A freehold, which alone is a real estate, and seems (as
has been said) to answer to the ﬁef in Normandy, is conveyed
““387] by corporal investiture and *livery of seizin ; which gives
the tenant so strong a hold of the land, that it never after can be

wrested from him during his life, but by his own act, of voluntary
transfer or of forfeiture ; or else by the happening of some future
contingency, as in estates fur autsr vie, and the determinable
freeholds mentioned in a former .chapter. And even these, being
of an uncertain duration, may by possibility last for the owner's
life ; for the law will not presuppose the contingency to happen
before it actually does, and till then the estate is to all intents

and purposes a life-estate, and therefore a freehold interest. On
the other hand, a chattel interest in lands, which the Normans

put in opposition to ﬁef, and we to freehold, is conveyed by no
seizin or corporal investiture, but the possession is gained by
the mere entry of the tenant himself ; and it will certainly expire
at a time preﬁxed and determined, if not sooner. Thus a lease
for years must necessarily fail at the end and completion of the
term; the next presentation to a church is satisﬁed and gone
the instant it comes into possession, that is, by the ﬁrst avoidance

and presentation to the living; the conditional estates by stat
utes and rlqgit are determined as soon as the debt is paid ; and
so guardianships in chivalry expired of course the moment that
the heir came of age. And if there be any other chattel real, it
will be found to correspond with the rest in this essential quality
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that its duration is limited to a time certain, beyond which it

cannot subsist.
2. Chattels personal are, properly and strictly speaking, things
movable; which may be annexed to or attendant on the person
of the owner, and carried about with him from one part of the
world to another. Such are animals, household stuff, money,

jewels, corn, garments, and every thing else that can properly be
put in motion, and transferred from place to place. And of this
kind of chattels it is, that we are principally to speak in the
remainder of this book; having been unavoidably led to consider
the nature of chattels real, and their incidents, in the former

chapters, which were 5'*employed upon real estates : that [*388
kind of property being of a mongrel amphibious nature, original
ly endowed with one only of the characteristics of each species
of things; the immobility of things real, and the precarious
duration of things personal.
Chattel interests being thus distinguished and distributed, it

will be proper to consider, ﬁrst, the nature of that property,
or dominion, to which they are liable ; which must be principally,
nay solely, referred to personal chattels: and, secondly, the title
to that property, or how it may be lost and acquired. Of each
of these in its order

CHAPTER XXIV.
[BL. comm. -— BOOK :1. en. xxv.]
Of Property in 77u'ngx Persona/.

PROPERTY in chattels personal may be either in jmsression.'
which is where a man hath not only the right to enjoy, but hath
the actual enjoyment of, the thing: or else it is in aczzon ,- where

a man hath only a bare right, without any occupation or
enjoyment. And of these the former, or property in ;>os.vcr.sz'0n,
is divided into two sorts, an absolute and a qua/ijird property.
I. First, then, of property in ;>o.m's:z'01z absalutr, which is where
a man hath, solely and exclusively, the right, and also the occupa
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tion, of any movable chattels; so that they cannot be trans
ferred from him, or cease to be his, without his own act ordefault.
Such may be all z'1zam'mate things, as goods, plate, money, jewels,

implements of war, garments, and the like: such also may be all
-vegetable productions, as the fruit or other parts of a plant,
when severed from the body of it; or the whole plant itself, when
severed from the ground ; none of which can be moved out
of the owner‘s possession without his own act or consent,

or at least without doing him an injury, which it is the business
of the law to prevent or remedy. Of these therefore there
remains little to be said.
But with regard to mzi/na/s which have in themselves a princi
ple and power of motion, and (unless particularly coriﬁned) can
.convey themselves from one part of the world to another, there

'390] is a great difference made with respect to ‘their several
classes, not only in our law, but in the law of nature and of all

aivilized nations. They are distinguished into such as are
domilw, and such as are ferze uaturce: some being of a lame and
others of -a wild disposition. In such as are of a nature tame and
domestic

(as

horses,

kine,

sheep, poultry, and the

like), a

man may have as absolute a property as in any inanimate beings ;
because these continue perpetually in his occupation, and will not
stray from his house or person, unless by accident or fraudulent
enticement, in either of which cases the owner does not lose his

property: in which our law agrees with the laws of France and
Holland. The stealing, or forcible abduction, of such property
as this, is also felony ; for these are things of intrinsic value, serv
ing for the food of man ; or else for the uses of husbandry. But
in animals fene mzlurz a man can have no absolute property.
Of all tame and domestic animals, the brood belongs to
the owner of the dam or mother ;1 the English law agreeing with
the civil, that “;>ar!us saguifur we/z!rmn" in the brute creation,
though for the most part in the human species it disallows that
maxim. And therefore in the laws of England as well as Rome,
“si eqz/am 1m'am £1]/ms luur jnwg/za/1X61): facrz't, mm est luum

sea’ memu quad natum est."

And, for this Puffendorf gives

a sensible reason : not only because the male is frequently
‘ But if animals are /1z'rea', the hirer is entitled to the increase during the
time of the letting.
8 id. 432.)

(Conck/in v.1{ar/ens, 12 Johns. 314; Pu!/mm v. H’) by,
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unknown ; but also because the dam, during the time of her preg
nancy, is almost useless to the proprietor, and must be main

tained with great expense and care : wherefore as her owner is the
loser by her pregnancy, he ought to be the gainer by her brood.
An exception to this rule is in the case of young cygnets ; which
belong equally to the owner of the cock and hen, and shall
be divided between them. But here the reasons of the general
rule cease, and “ Ct'IS(l7Zl'L’ *mtz'oue cavsnt rt 1';):a lax: " for [*391

the male is well known, by his constant association with the
female; and for the same reason the owner of the one doth not

suffer more disadvantage, during the time of pregnancy and
nurture, than the owner of the other.
II. Other animals, that are not of a tame and domestic nature,

are either not the objects of property at all, or else fall under our
other division, namely, that of qua/iﬁm’, lz'mz'tm/, or spacial prop

erty; which is such as is not in its nature permanent, but may
sometimes subsist, and at other times not subsist. In discussing
which subject, I shall in the ﬁrst place show, how this species of
property may subsist in such animals as are frre mzturaz, or of
a wild nature ; and then how it may subsist in any other things,
when under particular circumstances.
First then, a man may be invested with a qualiﬁed, but not an
absolute, property in all creatures that are fare rznturw, either
jar z'zzdustriam, proptcr z'mj>olewtz'am, or ;>ropterpriw'/cgz'zmz.
1. A qualiﬁed property may subsist in animals fare naturm
far zﬁdzlslriam /zamz'/1z's.' by a man’s rerlaz'mz'ng and making them
tame by art, industry, and education; or by so conﬁning them.

within his own immediate power, that they cannot escape and
use their natural liberty. And under this head some writers.
have ranked all the former species of animals we have mentioned,
apprehending none to be originally and naturally tame, but only’
made so by art and custom: as horses, swine, and other cattle,.

which if originally left to themselves, would have chosen to rove
up and down, seeking their food at large, and are only made
domestic by use and familiarity: and are therefore, say they,,
called mansueia, quasi rmzzuz' a:.rz/eta. But however well this
motion may be founded, abstractly considered, our law appre
hends the most obvious distinction to be, between such animals.
as we generally see tame, and are therefore seldom, if ever,foundf

wandering at large, which it calls domitar natura;‘: and such-,
33
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creatures as are usually found at liberty, which are therefore
*392] supposed to be more emphatically ﬁvw nature?‘ though
it may happen that the latter shall be sometimes tamed and con

ﬁned by the art and industry of man.’ Such as are deer in a
park, hares or rabbits in an enclosed warren, doves in a dove
house, pheasants or partridges in a mew, hawks that are fed and
commanded by their owner, and ﬁsh in a private pond or in
trunks. These are no longer the property of a man than while
they continue'in his keeping or actual possession : but if at any
time they regain their natural liberty, his property instantly
ceases ; unless they have auimmn reverie/zdi, which is only to be
known by their usual custom of returning. A maxim which is
- borrowed from the civil law; “fL’1lL‘!'l!Ildi animum wide/ztur desi
nere /zabcrz tuna, cum revertc/zdic0n.rm1udinmz desenwrz'rzt.” The

law therefore extends this possession farther than the mere
manual occupation ; for my tame hawk that is pursuing his
quarry in my presence, though he is at liberty to go where he
pleases, is nevertheless my property : for he hath a/zimum rewr
tc/zdi. So are my pigeons, that are flying at a distance from
their home (especially of the carrier kind), and likewise the deer
that is chased out of my park or forest, and is instantly pursued
by the keeper or forester; all which remain still in my posses
sion, and I still preserve my qualiﬁed property in them.2 But
if they stray without my knowledge, and do not return in the usual
manner, it is then lawful for any stranger to take them. But
if a deer, or any wild animal reclaimed, hath a collar or other

mark put upon him, and goes and returns athis pleasure ; or if a
wild swan is taken, and marked and turned loose in the river,

Ithe owner's property in him still continues, and it is not lawful
'.for any one else to take him ; but otherwise, if the deer has been
‘long absent without returning, or the swan leaves the neighbor
.hood. Bees also are fen? naturre; but, when hived and re
-claimed, a man may have a qualiﬁed property in them, by the
43393] law of nature, as well as by the civil law.

i"And to the

same purpose, not to say in the same words, with the civil law,
speaks Bracton: occupation, that is, hiving or including them,
gives the property in bees ; for though a swarm lights upon my
'tree, I have no more property in them till I have hived them,
than I have in the birds which make their nests thereon, and
2 See Amory v. Flyn, [0 Johns. X02.
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therefore if another hives them, he shall be their proprietor : but
a swarm, which ﬂy from and out of my hive, are mine so long
as I can keep them in sight, and have power to pursue them ;
and in these circumstances no one else is entitled to take them.’
But it hath been also said that with us the only ownership in
bees is rations soli: and the charter of the forest which allows
every freeman to be entitled to the honey found within his own
woods, affords great countenance to this doctrine, that a quali
ﬁed property may be had in bees, in consideration of the prop
erty of the soil whereon they are found.
In all these crea'tures, reclaimed from the wildness of their

nature, the property is not absolute, but defeasible: a property,
that may be destroyed if they resume their ancient wildness and
are found at large. For if the pheasants escape from the mew,
or the ﬁshes from the trunk, and are seen wandering at large in
their proper element, they become fww nalurw again; and are
free and open to the ﬁrst occupant that hath ability to seize
them. But while they thus continue my qualiﬁed or defeasible
property, they are as much under the protection of the law, as if

they were absolutely and indefeasibly mine ; and an action will
lie against any man that detains them from me, or unlawfully
destroys them. It is also as much felony by common law to
steal such of them as

are ﬁt

for food, as it

is to steal

tame animals, but not so, if they are only kept for pleasure,
curiosity, or whim, as dogs, bears, cats, apes, parrots, and sing

ing-birds; because their value is not intrinsic, but depending only
on the caprice of the owner: though it is such an invasion of
property as may *amount to a civil injury, and be re- [""394
dressed by a civil action. Yet to steal a reclaimed hawk is felony
both by common law and statute; which seems to be a relic of
the tyranny of our ancient sportsmen. And, among our elder
ancestors, the ancient Britons, another species of reclaimed ani
mals, r/z'z., cats, were looked upon as creatures of intrinsic value ;

and the killing or stealing one was a grievous crime, and sub
jected the offender to a ﬁne; especially if it belonged to the
king’s household, and was the cu:/as /wrrci rcgii, for which there

was a very peculiar forfeiture. And thus much of qualiﬁed
property in wild animals, reclaimed per 2'/zdustriam.
8 Gillet v. Ma:a11, 7]ohns. I6; Ferguson v. /Vi!/er, I Cow. 243; Gqf v.
Kills, 1; Wend. 550.
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2. A qualiﬁed property may also subsist with relation to
animals fer@ naturre, ratione z'nzpoteutz'¢, on account of their own
inability. As when hawks, herons, or other birds build in my
trees, or coneys or other creatures make their nests or burrows

in my land, and have young ones there ; I have a qualiﬁed prop.
erty in those young ones till such time as they can ﬂy or run
away, and then my property expires : but, till then, it is in some
cases trespass, and in others felony, for a stranger to take them
away. For here, as the owner of the land has it in his power to
do what he pleases with them, the law therefore vests a property
in him of the young ones, in the same manner as it does of the
old ones if reclaimed and conﬁned; for these cannot through
weakness, any more than the others through restraint, use their

natural liberty and forsake him.
3. A man may, lastly, have a qualiﬁed property in animals
farm natura’, /rro/;ter;>rz'w'/egimn : that is he may have the privi
“395] lege of hunting, taking, and killing them, in *exclusion
of other persons. Here he has a transient property in these
animals, usually called game, so long as they continue within_ his
liberty ; and may restrain any stranger from taking them therein :
but the instant they depart into another liberty, this qualiﬁed
property ceases. The manner, in which this privilege is acquired,
will be shown in a subsequent chapter.
The qualiﬁed property which we have hitherto considered

extends only to animals fen? naturae, when either reclaimed,
impotent, or privileged. Many other things may also be the
objects of qualiﬁed property. It may subsist in the very ele
ments, of ﬁre or light, of air, and of water.

A man can have no

absolute permanent property in these, as he may in the earth
and land; since these are of a vague and fugitive nature and

therefore can admit only of a precarious and qualified ownership,
which lasts so long as they are in actual use and occupation, but
no longer. If a man disturbs another, and deprives him of the
lawful enjoyment of these; if one obstructs another's ancie_nt
windows,4 corrupts the air of his house or gardens, fouls his water,
or unpens and lets it out, or if he diverts an ancient watercourse
4 The English doctrine, that a prescriptive right may be gained to the
enjoyment of light and air across another’s premises, has been generally
discarde-‘l in this country. (See Parker v. Foole, I9 Wend. 309; ll/yer: v.
Germ/rel, to Barb. 537: Collier v. Pierce, 7 Gray, 18.)
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that used to run to the other’s mill or meadow; the law will

animadvert hereon as an injury, and protect the party injured in
his possession. But the property in them ceases theinstant they
are out of possession ; for, when no man is engaged in their
actual occupation, they become again common, and every man
has an equal right to appropriate them to his own use.
These kinds of qualification in property depend upon the
peculiar circumstances of the subject-matter, which is not capa
ble of being under the absolute dominion of any proprietor. But
property may also be of a qualiﬁed or special nature, on account
of the peculiar circumstances of the owner, when the thing itself
is very capable of absolute ownership. *As in case of [*396

bailmonz‘, or delivery of goods to another person for a particular
use; as to a carrier to convey to London, to an innkeeper to

secure in his inn, or the like. ,Here there is no absolute prop
erty in either the bailor or the bailee, the person delivering, or
him to whom it is delivered: for the bailor hath only the right,

and not the immediate possession ; the bailee hath the possession,
and only a temporary right. But it is a qualiﬁed property in
them both ; and each of them is entitled to an action, in case the

goods be damaged or taken away: the bailee, on account of his
immediate possession ; the bailor, because the possession of the
bailee is, immediately, his possession also.‘

So also in case of

5 The bailor is usually said, in such cases, to have age/reral right of prop
erty in the goods, whilst the bailee has a Jﬁdtitll or qualified ownership.
For any injury to, or interference with, the possessory interest in the prop
erty, as by wrongfully taking or appropriating it, destroying it, etc., either
bailor or bailee may bring suit against the wrong-doer, when the bailment is
of such a kind that the bailor has a right to resume possession at any time;

as, e.g., in cases of lending, entrusting goods to a carrier, or to a ware
houseman, or depositary, etc. But an action by one of these parties will bar
any right of action by the other. (See the leading case of Armory v. Dela
mirie, I Strange, 504; I Smith’s Leading Cases, 636) [Am. Ed.]. The forms
of action which are applicable forinjuries to the possessory interest in chat
tels, and to which these rules apply, are trespass, trover, and replevin. But
if the bailment be of such a kind that the bailee has a right to retain the
goods for a certain period, even as against the bailor, as in the case of
hiring fora deﬁnite time, the bailee only can bring one of these possessory
actions, since he alone has the immediate right of possession. The bailor,
however, in such a case, can bring an action for a permanent injury to the
property damaging his reversionary interest; and as this action is based

upon an injury to a different interest in the goods, it witl not bar the suit of
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goods pledged or pawned upon condition, either to repay money
or otherwise ; both the pledger and pledgee have a qualiﬁed, but
neither of them an absolute, property in them: the pledgor's
property is conditional, and depends upon the performance of
the condition of repayment, &c.; and so too is that of the

pledgee, which depends upon its non-performance. The same may
be said of goods distraihed for rent, or other cause of distress :
which are in the nature of a pledge, and are not, at the ﬁrst

taking, the absolute property of either the distreinor, or party
distreined upon ; but may be redeemed, or else forfeited, by the
subsequent conduct of the latter.

But a servant, who hath the

care of his master's goods or chattels, as a butler of plate, a
shepherd of sheep, and the like, hath not any property or posses
sion either absolute or qualiﬁed, but only a mere charge or
oversight.
‘
Having
thus
considered
the
several
divisions
property
in
D posseusiolz, which subsists there only, where a man of
hath
both the
right and also the occupation of the thing; we will proceed next
to take a short view of the nature of property in action, or such
where a man hath not the occupation, but merely a bare right
to occupy the thing in question ; the possession whereof may
however be recovered by a suit or action af law ; from whence
“397] the thing so recoverable is called *a thing, or c/lose in
action. Thus money due on a bond is a r/zose in action ; for a
property in the debt vests at the time of forfeiture mentioned in
the obligation, but there is no possession till recovered by course
of law. If a man promises, or covenants with me, to do any act,
and fails in it, whereby I suffer damage, the recompense for this

damage is a chose in action ; for though a right to some recom
pense vests in me at the time of damage done, yet what and how
large such recompense shall be, can only be ascertained by ver

dict ; and the possession can only be given me by legal judgment
the bailee, but will be a cumulative remedy. Thus, where a person let fur
niture for a certain time to his tenant, it was held that the landlord could
not maintain trover against another who wrongfully converted it to his own
use.
(See Gordon v. Harper, 7 Term Reports, 9; Warn’ v. /llamufay, 4
id., 489.) Moreover, if a bailee does any act wholly inconsistent with his
duty in relation to the goods, as by destroying or selling them, etc., the
bailor’s right of immediate possession revives, and he may maintain trespass

or trove!‘ against the bailee himself. (See Dicey on Parties to Actions, pp

345--38°-)
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and execution. In the former of these cases the student will
observe, that the property, or right of action, depends upon an
arpress contract or obligation to pay a stated sum: and in the
latter it depends upon an z'mj;lz'ea' contract, that if the covenantor
does not perform the act he engaged to do, he shall pay me the

damages I sustain by this breach of covenant.

And hence it

may be collected, that all property in action depends entirely
upon contracts. either express or implied; which are the only
regular means of acquiring a c/rose in action, and of the nature of
which we shall discourse at large in a subsequent chapter.6
At present we have only to remark, that upon all contracts
or promises, either express or implied, and the infinite variety of
cases into which they are and may be spun out, the law gives an

action of some sort or other to the party injured in case of non
performance ; to compel the wrongdoer to do justice to the party
with whom he has contracted, and, on failure of performing the
identical thing he engaged to do, to render a satisfaction equiv
alent to the damage sustained. But while the thing, or its equiv
6 There are, however, many rights of action arising out of lorlz'au.r inju
ries; as, for instance, for trespass to person or property, for slander or
libel, for damages caused by fraud or negligence, etc. These cannot be
said to depend upon contract, unless the word “contract” be used in an
enlarged, general sense, to denote the obligation impliedly assumed by every
member of society, that he will do no injury to his fellow-citizens. But this
is not the ordinary legal meaning of the word, so that it may be said that
choses in action arise both out of contract and of tort.
It was the rule of the common law that r/roses in action were not
assignable. Their assignment was deemed of pernicious tendency, as pro
moting strife and litigation, and was therefore forbidden. But this rigid
rule was relaxed in courts of equity, which sanctioned such assignments,

and regarded the assignor as a trustee for the assignee. And, subsequently,
courts of law so far departed from the former legal doctrine as to permit the
assignee to sue upon .the instrument, in the name of the assignor. It has
been the tendencyof legislation, in modern times, to authorize the making of

such assignments, and to allow the assignee to bring action in his own
name even in courts of law. Such is the general lawin New York, and many
other American States, as to causes of action arising out of contract. If the
cause of action arise out of tort, it is generally held to be assignable, when
it concerns property, but not when the tort is personal. Thus, a right of
action for the wrongful appropriation or conversion of personal chattels

would be assignable, but not a right to sue for assault and battery. (See
Dana v. Fiedler, [2 N. Y. 40; Zaériskie v. S/nil/1, [3 N. Y. 322; Jlurrz'/1

v. Grill/tall. 30 N. Y. 5);: Haig/ll v. H12)/t, 19 N. Y. 464; Gardner v.
Ada//1:, 12 Wend. 297; N. Y. Code Civ. Pro. § I910.)
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alent, remains in suspense, and the injured party has only the
right and not the occupation, it is called a abuse in action; being
a thing rather in potential than in arse: though the owner may

"‘398] have as i"absolute a property in, and be as well entitled to,
such things in action, as to things in possession.
And, having thus distinguished the different degree or qua):
tity of domiuio/z or pro/wrly to which things personal are subject,
we may add a word or two concerning the time of their ug'qy
meul, and the numlwr of their owner: : in conformity to the method
before observed in treating of the property of things real.
First, as to the time of enjoyinzlzt. By the rules of the ancient
common law, there could be no future property, to take place in
expectancy, created in personal goods and chattels ; because,
being things transitory. and by many accidents subject to be lost,
destroyed, or otherwise impaired, and the exigencies of trade
requiring also a frequent circulation thereof, it would occasion
perpetual suits and quarrels, and put a stop to the freedom of
commerce, if such limitations in remainder were generally toler—
ated and allowed. But yet in last wills and testaments such
limitations of personal goods and chattels, in remainder after a
bequest for life, were permitted: though originally that indul
gence was only shown, when merely the use of the goods, and
not the goods themselves, was given to the ﬁrst legatee; the
property being supposed to continue all the time in the executor
of the devisor. But now that distinction is disregarded: and
therefore if a man either by deed or will limits his books or fur—
niture to A. for life, with remainder over to B., this remainder is

good.’ But, where an estate-tail in things personal is given to
the ﬁrst or any subsequent possessor, it vests in him the total
property, and no remainder over shall be permitted on such a
limitation. For this, if allowed, would tend to a perpetuity, as
the devisee or grantee in tail of a chattel has no method of
7 It is a general rule, that personal property may be given or bequeathed
to one person for life, with a remainder over to another person. (U/ulerlzill
v. 7‘;-17¢, 24 Howard’s Practice R. 51.) The person having the temporary
interest has only a right to the reasonable use of the property, and must do
no wilful or unnecessary injury to it while it continues in his possession.
But if the ct at1els are such that their proper use consists in their consump
tion, as, e. g., provisions, fruit, etc., the ﬁrst taker has the absolute owner
ship therein, and the remainder is invalid. (Gilles,/)1‘: v. Illillrr. 5 Johns.
Ch. 21 ; Hlutcall v. Car/J’, id. 334; see Smith v. Van Ortra/id, 04

Y. 278.)
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barring the entail ; and therefore the law vests in him at once
the entire dominion of goods, being analogous to the fee-simple
which a tenant in tail may acquire in a real estate.
"‘ Next, as to the mmzbrr qfowners. Things personal may [‘*399
belong to their owners, not only in severalty, but also in joint
tenancy, and in common, as well as real estates.

They cannot

indeed be vested in coparcenary ; because they do not descend
from the ancestor to the heir, which is necessary to constitute
coparceners. But if a horse, or other personal chattel, be given
to two or more, absolutely, they are joint-tenants hereof; and,
unless the jointure be severed, the same doctrine of survivorship

shall take place as in estates of lands and tenements.

And, in

like manner, if the jointure be severed, as, by either of them

selling his share, the vendee and the remaining part-owner shall
be tenants in common, without any ju: arcrescezzdi or survivor
ship. So, also, if 100/. be given by will to two or more, equally
to be diwﬂcd between them, this makes them tenants in common ;

as, we have formerly seen, the same words would have done in
regard to real estates. But, for the encouragement of husbandry
and trade, it is held that a stock on a farm, though occupied
jointly, and also a stock used in a joint undertaking, by way of
partnership in trade, shall always be considered as common and
not as joint property, and there shall be no survivorship therein.‘
5 Joint ownership is not so much favored in the law as formerly, and the

tendency of legislation, in modern times, is to do away with the incident of
survivorship appurtenant to such ownership, or to turn it into ownership in
common, unless there be a positive expression of intention in the transfer
of the property, that the interest shall be joint. A mere limitation of the
property to two or more persons would, therefore, be held to create an owner‘
ship in common, instead of, as formerly, a joint ownership. But in the
case of legacies limited to several persons, or where persons are appointed co
executors or co-trustees, the former rule still prevails, and the interest is
generally deemed to be joint. The change in the law has been effected, be
cause the doctrine of survivorshipis an inconvenient clog to the transmission
and disposal ofproperty;but, in the case of executors or trustee 5, this doctrine
is deemed salutary and advantageous, since it is desirable that those who sur
vive should continue in the discharge of the duty or trust devolving upon them,
rather than that others should interfere in the management of the property.
All kinds of personal property may be held in joint ownership or owner
ship in common; as, e.g.,' corporate stocks, a promissory note, a legacy, a
patent right, a lease for years, or other (bore: in action, as well as tangible
property in possession, as a horse, furniture, etc.

A joint owner or owner in common may freely dispose of his interest, and
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CHAPTER XXV.

[B1.. COMM.—BO0K 11. cu. xxvr.]
Of Title 10 T/rings Pwzro/ml 11y Omqianqy.

WE are next to consider the tille to things personal, or the
various means of acquiring, and of /osi/zg, such property as may
be had therein : both which considerations of gain and loss shall
be blended together in one and the same view, as was done in
our observations upon real property; since it is for the most
part impossible to contemplate the one, without contemplating
the other also. And these methods of acquisition or loss are
principally twelve :—I. By occupancy. 2. By prerogative. 3.

By forfeiture. 4. By custom.

5. By succession.

6. By mar

riage. 7. Byjudgment. 8. By gift or grant. 9. By contract.
10. By bankruptcy. II. By testament. 12. By administration.
And, ﬁrst, a property in goods and chattels may be acquired
by om//>12/zry: which, we have more than once remarked, was the
original and only primitive method of acquiring any property at
all; but which has since been restrained and abridged, by the
positive laws of society, in order to maintain peace and harmony
among mankind. For this purpose, by the laws of England,
the person to whom it is transferred becomes owner in common with the
other owners. Either one of such owners is entitled to the possession of
the property, and the possession of one is deemed to be the possession of
all. When injuries are committed, involving an interference with the right
of possession, as, e.g., trespass to the chattels or conversion of them, it is a
general rule that all the owners must unite in an action against the wrongdoer.
One co-owner may sue another for a destruction or spoliation of the chattel,
and, in some States, for asale of more than his own share. There is no form of
proceeding at common-law to obtain a partition of the property held in com
mon, but courts of equity will sometimes decree a division to be made. If the
property is of the same quality, and severahle in its nature, any owner may
sever his own share, if it be ascertainable by weight or measurement. But
when the property is not severnble, as a horse, partition can only be effected
at law, by obtaining the consent of the owners to a sale and adivision of the
proceeds. (See Dar/is v. Lotti:/1, 46 N. Y. 393; Benedict v. Howard, 3r
Barb. 569; Trzltp v. Riley, I 5 Barb. 333; Tinmy v. Stebbins, 28 Barb. 290.)
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gifts, and contracts, testaments, legacies, and administrations,
have been introduced and countenanced, in order to transfer

and continue that property and possession in things personal,
which has once been acquired by the owner. And, where such
‘things are found without any other owner, they for the most ["101
part belong to the king by virtue of his prerogative ; except in
some few instances, wherein the original and natural right of

occupancy is still permitted to subsist, and which we are now
to consider.
I. Thus, in the ﬁrst place, it hath been said, that any body

may seize to his own use such goods as belong to an alien enemy.
For such enemies, not being looked upon as members of our
society, are not entitled during their state of enmity to the beneﬁt

or protection of the laws ; and therefore every man that has op
portunity is permitted to seize upon their chattels, without being
compelled, as in other cases, to make restitution or satisfaction
to the owner.

But this, however generally laid down by some of

our writers, must in reason and justice be restrained to such cap
tors as are authorized by the public authority or the state, resid
ing in the crown; and to such goods as are brought into this
country by an alien enemy, after a declaration of war, without a
safe-conduct or passport. And therefore it hath been holden,
that where a foreigner is resident in England and afterwards a
war breaks out between his country and ours, his goods are not
liable to be seized. It hath also been adjudged, that if any enemy
take the goods of an Englishman, which are afterwards retaken
by another subject of this kingdom, the former owner shall lose
his property therein, and it shall be indefeasibly vested in the
second taker ; unless they were retaken the same day, and the

owner before sunset puts in his claim of property. Which is
agreeable to the law of nations, as understood in the time of
Grotius, even with regard to captures made at sea; which were
held to be the property of the captors after a possession of twenty

four hours; though the modern authorities require that before
the property can *be changed, the goods must have been ["402
brought into port, and have continued a night z'utraj1re:z'dz'a, in a
place of safe custody, so that all hope of recovering them was
lost.1
‘ But now it is necessary, both by the law of England and of the United
States, that, in ordrr to vest the property of a capture in the captors, a legal
sentence of conclen. nation should be passed by a prize court.
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And, as in the goods of an enemy, so also in his jwrson, aman
may acquire a sort of qualiﬁed property, by taking him a prisoner
in war; at least till his ransom be paid. And this doctrine seems
to have been extended to negro-servants who are purchased,
when captives, of the nations with whom they are at war, and are
therefore supposed to continue in some degree the property of
the masters who buy them : though accurately that property (if
it indeed continues), consists, rather in the perpetual scrr/ire,

than in the body or person of the captives.
_

2. Thus, again, whatever movables are found upon the sur

face of the earth, or in the sea, and are unclaimed by any owner,
are supposed to be abandoned by the last proprietor; and, as
such, are returned into the common stock and mass of things:
and therefore they belong, as in a state of nature, to the ﬁrst oc
cupant or fortunate ﬁnder, unless they fall within the description
of waifs, or estrays, or wreck, or hidden treasure; for these, are

vested by law in the king, and form a part of the ordinary reve
nue of the crown.
3. Thus too the beneﬁt of the elements, the light, the air,

and the water, can only be appropriated by occupancy.‘Z

If I

have an ancient window overlooking my neighbor's ground, he.
may not erect any blind to obstruct the light: but if I build my
house close to his wall, which darkens it, I cannot compel him

to demolish his wall : for there the ﬁrst occupancy is rather in
*403] him, than in me. If my neighbor *makes a tan-yard, so
as to annoy and render less salubrious the air of my house or
gardens, the law will furnish me with a remedy; but if he is ﬁrst
in possession of the air, and I ﬁx my habitation near him, the

nuisance is of my own seeking, and may continue.3 If a stream
be unoccupied, I may erect a mill thereon, and detain the water;
yet not so as to injure my neighbor's prior mill, or his meadow:
for he hath by the ﬁrst occupancy acquired a property in the
current.
4 With regard likewise to animals fcrre natune, all mankind
2 Rights to light and air are rather of the nature of real property, than of
a personal nature. It has already been stated, that the doctrine of “ ancient
lights ” is commonly rejected in this country.
8 “ It used to be thought that, if a man knew there was a nuisance, and
went and lived near it, he could not recover, because, it was said, it is he
that goes to the nuisance, and not the nuisance to him. That, however, is
not the law now.” (Hole v. Bar/ow, 4 C. B. [I\'.S.] 336.)
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had by the original grant of the Creator a right to pursue and
take any fowl or insect of the air, any ﬁsh or inhabitants of the
waters, and any beast or reptile of the ﬁeld: and this natural
right still continues in every individual, unless where it is re
strained by the civil laws of the country. And when a man has
once so seized them, they become while living his gmzlzﬁsd prop
erty, or if dead, are aésolute/y his own : so that to steal them, or
otherwise invade this property, is, according to their respective

values, sometimes a criminal offence, sometimes only a civil in
jury. The restrictions which are laid upon this right, by the
laws of England, relate principally to royal ﬁsh, as whale and
sturgeon, and such terrestrial, aerial, or aquatic animals as go
under the denomination of ga1uc; the taking of which is made the
exclusive right of _the prince. and such of his subjects to whom
he has granted the same royal privilege. But those animals
which are not expressly so reserved, are still liable to be taken
and appropriated by any of the king's subjects, upon their own
territories; in the same manner as they might have taken even
game itself, till these civil prohibitions were issued: there being
in nature no distinction between one species of wild animal and
another, between the right of acquiring property in a hare or a
squirrel, in a partridge or a butterﬂy : but the difference, at pres
ent made, arises merely from the positive municipal law.
5. To this principle of occupancy also must be referred the
method of acquiring a special personal property in corn growing
on the ground, or other crnb/am:/zts by any ;>0sscss0r* of ["104

the land who hath sown or planted it, whether he be the owner
of the inheritance, or of a less estate: which emblements are

distinct from the real estate in the land, and subject to many
though not all, the incidents attending personal chattels. They
were devisable by testament before the statute of wills, and at
the death of the owner shall vest in his executor and not his
heir; they are forfeitable by outlawry in a personal action; and
by the statute II Geo. II., ch. X9, though not by the common
law, they may be distraincd for rent arrere. The reason for ad
mitting the acquisition of this special property, by tenants who
have temporary interests, was formerly given; and it was ex
tended to tenants in fee, principally for the beneﬁt of their credit
ors: and therefore, though the emblements are assets in the
hands of the executor, are forfeitable upon outlawry, and dis
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trainable for rent, they are not in other respects considered as
personal chattels; and particularly they are not the object of
larceny before they are severed from the ground.
6. The doctrine of property arising from acces:z'0n is also
grounded on the right of occupancy. By the Roman law, if any
given corporeal substance received afterwards an accession by
natural or by artiﬁcial means, as by the growth of vegetables,
the pregnancy of animals, the embroidering of cloth, or the con
version of wood or metal into vessels and utensils, the original
owner of the thing was entitled by his right of possession to the
property of it under such its state of improvement; but if the
thing itself, by such operation, was changed into a different
species, as by making wine, oil, or bread, out of another's grapes,
olives, or wheat, it belonged to the new operator ; who was only

to make a satisfaction to the former proprietor for the materials
which he had so converted. And these doctrines are implicitly
copied and adopted by our Bracton, and have since been

"405] ‘conﬁrmed by many resolutions of the courts.

It hath

even been held, that if one takes away and clothes another's
wife or son, and afterwards they return home, the garments shall
cease to be his property who provided them, being annexed to
the person of the child or woman.‘
7. But in the case of co/z_fusz'on of goods, where those of two
persons are so intermixed that the several portions can be no
longer distinguished, the English law partly agrees with, and
4 Where an article is delivered to a mechanic to be repaired, the
property in it, together with the accessorial additions, remains in the owner,
though the labor and materials used in the repairs render its value much
greater than when delivered to the mechanic. (Gregory v. Strykcr, 2 Denio,

628.) So the owner of timber wrongfully taken and manufactured into
shingles, may recover its value in its manufactured state as shingles.

(Rice

v. Iiollenbevk, 19 Barb. 664.)

It has been held in New York that the rule stated in the text, in regard
to the change of ownership, when the thing is altered into a different species,
only applies when the alteration is made by a person acting innocently, with
out knowledge of the real title; as, for instance, a purchaser from a thief, who

acts in the belief that the thief is the true owner of the goods. But if a wilful
wrongdoer takes the property of another, and converts it into a different
species, as by changing corn into whisky, the ownership is not changed, and
the original owner may claim the new product or recover its value. (Si/sbury
v. McCa¢ 1, 3 N. Y. 379; see also Brown v. Sax, 7 Cow. 95; Babcuck v. Gill,
to Johns 287; Hyde v. Coakson, 2r Barb. 92.)
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partly differs from, the civil. If the intermixture be ay consent.
Iapprehend that in both laws the proprietors have an interest
in common, in proportion to their respective shares. But if one
wilfully intermixes his money, corn, or hay, with that of another
man, without his approbation or knowledge, or casts gold in like
manner into another‘s melting-pot or crucible, the civil law,
though it gives the sole property of the whole to him who has
not interfered in the mixture, yet allows a satisfaction to the
other for what he has so improvidently lost. But our law, to
guard against fraud, gives the entire property, without any ac
count, to him whose original dominion is invaded, and en

deavored to be rendered uncertain without his own consent.5
8. There is still another species of property, which (if it sub
sists by the common law) being grounded on labor and invention,
is more properly reducible to the head of occupancy than any
other; since the right of occupancy itself is supposed by Mr.
Locke, and many others, to be founded on the personal labor of
the occupant. And this is the right, which an author may be
supposed to have in his own original literary composition: so
that no other person without his leave may publish or make
proﬁt of the copies. \Vhen a man by the exertion of his rational
powers has produced an original work, he seems to have clearly
a ‘right to dispose of that identical work as he pleases, [“‘406
and any attempt to vary the disposition he has made of it, ap
pears to be an invasion of that right. Now the identity of a
literary composition consists entirely in the smtz'mzr/It and the
laIzg1mge,- the same conceptions, clothed in the same words, must

necessarily be the same composition: and whatever method be
taken of exhibiting that composition to the ear or the eye of
another, by recital, by writing, or by printing, in any number of
5 But in order that the person causing the admixture shall lose his title to
his own goods in favor of the innocent party, it is necessary that such ad
mixture be wilful and fraudulent, and that the shares or portions belonging
respectively to each shall be incapable of being distinguished. Thus, if hats

of the same style and shape, belonging to two dealers, were wrongfully inter
mixed by one of them, but were so marked that those of each owner could
be readily assorted, there would be no change of title. (See Frost v. Wil
lard, 9Barb. 440; Dunnz'n_g v. Slmmx, id. 630.) If the intermixture be
made innocently, or by accident, or by consent, it creates an ownership in
common, each owner’s interest being proportionate to his respective share.
[Sve Hart v. Ten Eyrk 2 johns. Ch. 62; /Vowlen v. Call, 6 Hill, 46! ; Moor:

v- Erie R. 02., 7 Lansing, 39; .S.g'mom' v. I!/yckqﬂ, IO N. Y. 2l3.)
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copies, or at any period of time, it is always the identical work

of the author which is so exhibited ; and no other man (it hath
been thought) can have a right to exhibit it, especially for proﬁt,
without the author's consent. This consent may perhaps be
tacitly given to all mankind, when an author suffers his work to
be published by another hand, without any claim or reserve of

right, and without stamping on it any marks of ownership ; it
being then a present to the public, like building a church or
bridge, or laying out anew highway; but, in case the author sells
a single book, or totally grants the copyright, it hath been sup
posed, in the one case, that the buyer hath no more right to
multiply copies of that book for sale, than he bath to imitate for '
the like purpose the ticket which is bought for admission to an
opera or a concert; and that, in the other, the whole property,

with all its exclusive rights, is perpetually transferred to the
grantee. On the other hand it is urged, that though the ex
clusive property of the manuscript, and all which it contains,
undoubtedly belongs to the author, before it is printed or pub
lished ; yet, from the instant of publication, the exclusive right

of an author or his assigns to the sole communication of his ideas
immediately vanishes and evaporates; as being a right of too
subtile and unsubstantial a nature to become the subject of
property at the common law, and only capable of being guarded
by positive statutes and special provisions of the magistrate.‘
° The right of literary property, as. it is termed, which an author has in his
unpublished manuscripts, is one which exists and is protected by the common

law ; and this common-law jurisdiction has not been done away with by modern
statutes of copyright. The author has a remedy, both in law and equity,
against one, who surreptitiously or otherwise, obtains possession of his
manuscripts, and attempts to publish them or circulate copies or reprints.
The right protected, in such cases, is that of ownership in the ideas and expres
sions, as being the embodiment of thought in a particular form, rather than
in the manuscripts considered as tangible property. Ownership of the ideas
may even be severed from ownership of the manuscript. Thus, it has been

held that letters considered merely as documents belong to the receiver; but
the writer has still a right of property in the contents, and power to control
publication, unless publication be necessary for the protection of character.
(S :e Eyre v. ltigbee, 35 Barb. 502.) In like manner, an artist has an exclusive
right of property in a painting executed by him, and other persons will be
prohibited from issuing copies thereof. (Oertel v Wood, 40 How. Pr. 10.)
Oral lectures will be protected as well as written ones, since they consist of
thoughts expressed in a form of language, which is sufficient to give a right
of property. The author’s right to the protection of his compositions may
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The Roman law adjudged, that if ane man wrote any thing on
the paper or parchment of another, the writing should belong to
the owner of the blank materials ; meaning thereby the mechani
cal operation of writing, for which i‘ lirects the i“scribe to P407
receive a satisfaction; for in works of genius and invention,
as in painting on another man's can' as, the same law gave the
canvas to the painter. As to any 0" er property in the works of
the understanding, the law is silent; though the sale of literary
copies, for the purposes of recital or multiplication, is certainly
as ancient as the times of Terence, M1rtial, and Statius.

Neither

with us in England hath there been (till very lately) any ﬁnal
determination upon the right of auth )l'S at the common law.
But whatever inherent copyright right have been supposed to
he lost by a dedication of them to the publb, either express or implied; as,
by the publication and general circulation I E a work not copyrighted. So it
has been held that if a dramatic work be rI presented upon the stage to an
mdiscriminate audience, any one who hears it may act upon the stage what
ever he may remember, and this will not be ceemed a violation of the author’s
rights. But he cannot copy the drama, vhile being represented, or take
notes of the contents, but must rely solely upon his remembrance. But this doc
trine as to the right to reproduce from memory has been much criticised, and is

denied in recent decisions.

(See Keen: v. IV/zmtlir, 9 Am. Law Reg. 33; Pa!

mer v. De Witt, 47 N. Y. 532; Kan: v. Clarke, 5 Rob. 38; To/npkiu: v. 11a].

Ink, 133 Mass. 32; Frmr/1 v. Canolly, I N. Y. Weekly Dig. 196.)
The object of statutes of copyright has been to give to an author the ex
clusive right to publish and circulate copies of. his work for a certain period
0 time, to impose special penalties for infringement, and in various ways to

supplement the methods and remedies of the common-law by others which
may be, in certain cases, more feasible and advantageous. The statute 0t
8 Anne, referred to in the text, has been repealed, and tbe present English
law is found in the acts 5 & 6 Vict., c. 45; 45 8: 46 id., c. 40. By this

it is provided, that, “the sole and exclusive liberty of printing, or otherwise
multiplying copies ” of any book (which word has in the Act a very extensive.

signiﬁcation) shall be reserved to the author and his representatives for the
term of his natural life and ten years afterwards, or for the term of forty
two years, whichever is the longer period. This right is made subject to
certain conditions, such as the presentation of a copy to the British Museum
and to other libraries. The act also secures to musical and dramatic com-

posers the sole right of performing their compositions, or representing their
pieces, for the same term for which copyright is granted. (See Broom &'
Hadley’s Comm., ii., 582.) In this country, a comprehensive copyright act.

quite similar in its general scope to that of England, has been passed by
Congress. (See U. 5. Rev. St.
4')4S~4t)72; 18 St. at Large. c. 30!.) The
period for which the copyright is granted is twenty-eight years, and at the
expiration of this term, a renewal may be obtained for Fourteen years more. -

24
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‘subsist by the common law, the statute 8 Ann., ch. I9 (amended
by stat. 15 Geo. III., ch. 53), hath now declared that the author
and his assigns shall have the sole liberty of printing and reprint

ing his work for the term of fourteen years, and no longer, and
bath also protected that property by additional penalties and
forfeitures : directing farther, that if, at the end of that term,

the author himself be living, the right shall then return to
him for another term of the same duration: and a similar
privilege is extended to the inventors of prints and engravings,
for the term of eight-and-twenty years by the statutes 8 Geo. II ,
eh. I3, and 7 Geo. IIl., ch. 38, besides an action for damages, with
double costs, by statute 17 Geo. IlI., ch. 57. All which parlia
mentary protections appear to have been suggested by the excep

tion in the statute of monopolies, 21 Jac. 1., ch. 3, which allows a
royal patent of privilege to be granted for fourteen years to any
inventor of a new manufacture, for the sole working or making
of the same ; by virtue whereof it is held, that a temporary property
therein becomes vested in the king's patentee.’
' The present patent law of England is the statute 46 & 47 Vict., c. 57.

In

the United States, the subject of patents is regulated by act of Congress (U. S.
Rev. St.,
4883-4937; 18 SI. at Large, c. 77.) A patent is granted in this
country for seventeen years, and may, in certain cases, be renewed. It is agen

eral rule that all invcntivns are patentable which possess novelty and usefulness.

But it is only the process of obtaining a certain result, the method of manufac
ture or composition, the peculiar means of attaining a speciﬁc end, that can
be patented, and not the result or product itself. Thus apeculiar mode

of making steel might be patented, but not the steel itself.

So if one person

has obtained a patent for a peculiar mode of making a certain article,
another may patent a different mode of manufacture of the same article,

though the article were in itself novel when manufactured by the first
patentee.

'
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CHAPTER XXVI.

[BL. COMM.—-BOOK 11. cu. xxvn.]
Of Title by Prcrogalirc and Fozjfeiturc.

A sacoxo method of acquiring property in personal chattels
is by the king’: prerogalz've.- whereby a right may accrue either
to the crown itself, or to such as claim under the title of
the crown, as by the king's grant, or by prescription, which sup
poses an ancient grant.
Such, in the ﬁrst place, are all Irz'bute.r, taxes and customs,
whether constitutionally inherent in the crown, as flowers of the

prerogative and branches of the tazsus‘ rcga!z's or ancient royal
revenue, or whether they be occasionally created by authority of
parliament ; of both which species of revenue we treated largely
in the former book. In these the king acquires and the subject
loses a property, the instant they become due : if paid, they are
a c/mse in possession ; if unpaid, a c/zose in action. Hither also
may be referred all forfeitures, ﬁnes, and amercements due to the
king, which accrue by virtue of his ancient prerogative, or by
particular modern statutes: which revenues created by statute
do always assimilate, or take the same nature, with the ancient

revenues; and n'lay therefore be looked upon as arising from
a kind of artiﬁcial or secondary prerogative. And, in either case
the owner ofa thing forfeited and the person ﬁned or amerced,
lose and part with the property of the forfeiture, ﬁne, or amerce

ment, the instant the king or his grantee acquires it.
‘ In these several methods of acquiring property by [*409
prerogative there is also this peculiar quality, that the king
cannot have a joint property with any person in one entire
chattel, or such a one as is not capable of division or separation;
but where the titles of the king and a subject concur, the
king shall have the whole : in like manner as the king cannot,

either by grant or contract, become a joint-tenant of a chattel
real with another person but by such grant or contract shall be
come entitled to the whole in severalty. Thus, if a horse be given
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to the king and a private person, the king shall have the
sole property: if a bond be made to the king and a subject,
the king shall have the whole penalty; the debt or duty being
one single chattel ; and so if two persons have the property of a
horse between them, or have a joint debt owing them on bond,
and one of them assigns his part to the king, or is attainted,
whereby his moiety is forfeited to the crown ; the king shall have
the entire horse, and entire debt.

For, as it is not consistent

with the dignity of the crown to be partner with a subject,
so neither does the king ever lose his right in any instance; but
where they interfere, his is always preferred to that of another
person,from which two principles it is a necessary consequence,
that the innocent though unfortunate partner must lose his share
in both the debt and the horse, or in any other chattel in the
same circumstances.
This doctrine has no opportunity to take place in certain
other instances of title by prerogative, that remain to be men

tioned ; as the chattels thereby vested are originally and solely
vested in the crown, without any transfer or derivative assign
ment either by deed or law from any former proprietor. Such is
the acquisition of property in wreck, in treasure-trove, in waifs, in

"410] estrays, in royal ﬁsh, in swans, and the *like ; which are
not z‘ra/zsfcrrm' to the sovereign from any former owner, but are
originally i/2/wrrnt in him by the rules of law, and are derived to
particular subjects, as royal franchises, by his bounty. These are
ascribed to him, partly upon the general principle of their being
bo/za r/acantia, and are vested in the king, as'well to preserve
the peace of the public, as in trust to employ them for the safety
and ornament of the commonwealth.
There is also a kind of prerogative 50;?)/rig/it subsisting in cer
tain books, which is held to be vested in the crown upon differ

ent reasons. Thus, I. The king, as the executive magistrate, has
the right of promulgating to the people all acts of state
and government. This gives him the exclusive privilege of print
ing, at his own press, or that of his grantees, all acts 0J‘parlia
mam‘, ;>r0clamaz‘i0us, and ordmzr of council. 2. As supreme head
of the church, he bath a right to the publication of all lz'tzugz'cs
and books of dz’:/1'12: serw'cc.
3. He is also said to have a right
by purchase to the copies of such law books, grammars, and other
compositions, as were compihd or translated at the expense of the
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crown. And upon these two last principles, combined, tht ex
elusive right of printing the translation of the Bible is founded.
There still remains another species of prerogative property,
founded upon a very different principle from any that have been
mentioned before ; the property of such animals ferrz rmtunz, as
are known by the denomination of game, with the right of pur
suing, taking, and destroying them: which is vested in the king
alone, and from him derived to such of his subjects as have
received the grants of a chase, a park, a free warren, or free
ﬁshery. We have already shown, and indeed it cannot be denied,

that by the law of nature every man,
ant, has an equal right of pursuing,
all such creatures as are fare naturrz,
of nobody, but liable to be seized by

from the prince to the peas
and taking to his own use,
and therefore the property
the ﬁrst occupant. But it

follows from the very end and constitution of society, that this
natural right, as well as many others belonging to man as an indi
vidual, may be restrained by positive laws enacted for reasons of

state, or for-the supposed beneﬁt of the community.
This re
striction may be either with respect to theplace in which this right
may or may not be exercised ; with respect to the a/zi/mz/.r that
are the subject of this right; or with respect to the jytrrso/zr al
lowed or forbidden to exercise it.

And, in consequence of this

authority, we ﬁnd that the municipal laws of many nations have
exerted such power of restraint ; have in general forbidden
the entering on another man's grounds, for any cause, without the
owner's leave ; have extended their protection to such particular
animals as are usually the objects of pursuit; and have invested
the prerogative of hunting and taking such animals in the sov
creign of the state only, and such as he shall authorize.1
*‘ III. I proceed now to a third method, whereby a title ["120
to goods and chattels may be acquired and lost, viz. by forfeiture
as a punishment of some crime or misdemeanor in the party
The succeeding portions of this chapter which treat of the English game
laws are here omitted, as being of little importance to the American student.
These laws were revised in 1831, by statute I & 2 Wm. IV., ch. 32, which
allowed any person, who purchased a certiﬁcate or license, to kill game upon
his own land, or on the land of any other person with his permission.
In this country, laws have been passed in a number of the States, pro
hibiting the killing of game at certain seasons of the year; but statutes
similar to the former English game laws, discriminating in favor of particular
classes of persons in regard to the right to kill game, are nowhere in force
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forfeiting, and as a compensation for the offence and injury com
mitted against him to whom they are forfeited. Of forfeitures,
considered as the means whereby real property might be lost and
acquired, we treated in a former chapter. It remains therefore in
this place only to mention by what means or for what offences,
goods and chattels become liable to forfeiture.
In the variety of penal laws with which the subject is at
present encumbered. it were a tedious and impracticable task
to reckon up the various forfeitures inﬂicted by special statutes,
for particular crimes and misdemeanors ; some of which are mala
in se, or offences against the divine law, either natural or revealed ;

but by far the greatest part are mala pro/n'bz'ta, or such as
derive their guilt merely from their prohibition by the laws of the
land: such as is the forfeiture of 40:. per month by the statute 5
Eliz., ch. 4, for exercising a trade without having served seven

years as an apprentice thereto; and the forfeiture of 101. by 9 Ann.,
ch. 23, for printing an almanac without a stamp. I shall there
fore conﬁne myself to those offences only, by which all the goods
and chattels of the offender are forfeited: referring the student
for such, where pecuniary mulcts of different quantities are
inflicted, to their several proper heads under which very many of
them have been or will be mentioned, or else to the collections
of Hawkins, and Burn, and other laborious compilers.

Indeed,

as most of these forfeitures belong to the crown, they may seem
as if they ought to have been referred to the preceding method
of acquiring personal property, namely, by prerogative. But as,
in the instance of partial forfeiturcs, a moiety often goes to the
informer, the poor, or sometimes to other persons; and as one
total forfeiture, namely, that byabankrupt who is guilty of felony
'421l by *‘concealing his effects, accrues entirely to his credi

tors, I have therefore made it a distinct head of transferring
property.
Goods and chattels then are totally forfeited by conviction of
lzzlglz treason or mix/)risz'o/1 of treason ; of jmtil treason ,' of felony
in general, and particularly of felony de se, and of mmzslaug/zter;
nay, even by conviction of excusable lzomieide ,' by oullawry for
treason or felony; by conviction of pm‘: larceny; by ﬂzlglrl, in
treason or felony, even though the party be acquitted of the fact;
by .rta/zding mute, when arraigned of felony ; by drawing a
weapon on a jmlge, or slrz'kz'ng any one in I/re presence of tin
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ki//g"s courts; by 1)m:mzuzz're,- by pretended prop/zeczks, upon a
second conviction ; by owling; by the residing‘ abroad of arti
ﬁcers; and by c/m/le/tging to ﬁg/it on account of money won at
gaming.2 All these offences, as will more fully appear in the
fourth book of these Commentaries, induce a total forfeiture of

goods and chattels.
And this forfeiture commences from the time of co/zz/z'ction,
not the time of committing the fact, as in forfeitures of real

property. For chattels are of so vague and ﬂuctuating a nature,
that to affect them by any relation back, would be attended with
more inconvenience than in the case of landed estates : and part,
if not the whole of them, must be expended in maintaining the

delinquent, between the time of committing the fact and his
conviction. Yet a fraudulent conveyance of them, to defeat the
interest of the crown, is made void by statute 13 Eliz., ch. 5.

CHAPTER XXVII.
[BL. COMM.——BOOK II. cu. xxvnr]
Of Title’ by Custom.
A FOURTH method of acquiring property in things personal,
or chattels, is by custom : whereby a right vests in some particu
lar persons, either by the local usage of some particular place,

or by the almost general and universal usage of the kingdom. It
were endless should I attempt to enumerate all the several kinds
of special customs, which may entitle a man to a chattel interest
in different parts of the kingdom ; I shall therefore content my
self with making some observations on three sorts of customary
interests, which obtain pretty generally throughout most parts of
the nation, and are therefore of more universal concern; viz:

/zcrz'ut.r, 1/zortzmrie: and /zez'r-larmz.r.1
1 Forfeiture for crime is now abolished, except in the case of outlawry
(33 & 31, Vict., ch. 23 [|87o).]
1The matter in this chapter relating to heriots and mortuaries is here
omitted, since these are subjects peculiar to English law. The doctrine of
heirlooms is also conﬁned to English law, unless title-deeds are to be
e
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I. (3.) Heir-looms are such goods and personal ci. 1i.l.8lS, as, con
trary to the nature of chattels, shall go by special custom to the
heir along with the inheritance, and not to the executor of the
last proprietor. The termination, loom, is of Saxon original ; in
which language it signiﬁes a limb or member; so that an heir
loom is nothing else but a limb or member of the inheritance.
They are generally such things as cannot be taken away without
damaging or dismembering the freehold : otherwise the general
rule is, that no chattel interest whatsoever shall go to the heir,

notwithstanding it be expressly limited to a man and his heirs,
"‘428] but shall vest in the executor. But deer in a real ‘author
ized park, ﬁshes in a pond, doves in a dovehouse, &c., though in

themselves personal chattels, yet they are so annexed to and so
necessary to the well-being of the inheritance, that they shall
accompany the land wherever it vests, by either descent or pur
chase. For this reason also I apprehend it is, that the ancient
jewels of the crown are held to be heir-looms ; for they are ne
cessary to maintain the state, and support the dignity, of the
sovereign for the time being. C/zzzrtcrs likewise, and deeds, court
rolls, and other evidences of the land, together with the chests
in which they are contained, shall pass together with the land to

the heir, in the nature of heir-looms, and shall not go to the
executor. By special custom also, in some places, carriages,
utensils, and other household implements, may be heir-looms;

but such custom must be strictly proved. On the other hand,
by almost general custom, whatever is strongly affixed to the
freehold or inheritance, and cannot

be severed from thence

without violence or damage, “ quad ab a'a'iau.r non facile
1'er,'el/z'tm'," is become a member of the inheritance, and shall

thereupon pass to the heir; as chimney-pieces, pumps, old ﬁxed
or dormant tables, benches, and the like.2

A very similar notion

to which prevails in the duchy of Brabant ; where they rank
certain things movable among those of the immovable kind,
calling them by a very particular appellation, prredia volanlia, or
deemed in this country as coming within this designation; but this is a
question yet unsettled. This subject is regarded, however, of sufficient
historical interest to be retained.
2 Though articles ﬁrmly attached to the freehold were formerly described
as heir-looms, as stated in the text, they are now considered as included

within the category of “ ﬁxtures,” and as passing to the heir by virtue of the
rules relating to this subject. See ante, p. 223, note to.
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volatile estates ; such as beds, tables, and other heavy imple

ments of furniture.
‘
Other personal chattels there are, which also descend to the
heir in the nature of heir-looms, as a monument or tombstone in
a church, or the coat-armor of his ancestor there ‘hung [*429

up, with the pennons and other ensigns of honor, suited to his
degree. In this case, albeit the freehold of the church is in the
parson, and these are annexed to that freehold, yet cannot the

parson or any other take them away or deface them, but is liable
to an action from the heir. Pews in the church are somewhat
of the same nature, which may descend by custom immemorial
(without any ecclesiastical concurrence) from the ancestor to the
heir.“ But though the heir has a property in the monuments and
escutcheons of his ancestors, yet he has none in their bodies or
ashes; nor can he bring any civil action against such as inde
cently at least, if not impiously,violate and disturb their remains,

when dead and buried.‘ The parson, indeed, who has the free
hold of the soil, may bring an action of trespass against such
as dig and disturb it; and if any one in taking up a dead body
steals the shroud or other apparel, it will be felony; for the
property thereof remains in the executor, or whoever was at the
charge of the funeral.
8The interest of it pewholder is generally held in this country to be in
the nature of an easement, and therefore real property, though in some
States it is provided by statute that it shall be deemed personal estate.
This easement consists in the right to occupy the pew upon occasions of
public worship, but the pew-owner has no legal interest in the church
ediﬁce. (Aberrzet/1y v. C/mrrlz q/'1/I0 Puritans, 3 Daly, I.) And his right is
subject to the power of the trustees to make an alteration or enlargement
in the church, and thereby change the relative position of the pew, or
otherwise affect its convenience in use. But if the pew be unnecessarily

destroyed by such changes, he will be entitled to a reasonable and adequate
compensation. (See Voor/we: v. Prcsly/ler1'a/1 C/mrr/1, 8 Barb. 135; Cooper
v. Pre.rb_ytvrz'an C/zurr/1, 32 id. 222; S/zaw v. Ber/erir1_'ge, 3 Hill, 26; Gay v.
Baker, 17 Mass. 435.)
‘ But it was determined at common-law, that the stealing of dead bodies,
though for purposes of dissection, was an indictable offence as a mis
demeanor, “it being considered a practice contrary to common decency,

and shocking to the general sentiments and feelings of mankind.”

And in

this country, statutes have been passed in a number of the States declaring
such an act criminal and punishable with heavy penalties.

Code, §§ 305-315.).

(See N. Y. Penal
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But to return to heir-looms; these, though they be mere
chattels, yet cannot be devised'away from the heir by will ; but
such a devise is void, even by a tenant in fee-simple. For though
the owner might during his life have sold or disposed of them, _
as he might of the timber of the estate, since as the inheritance
was his own, he might mangle or dismember it as he pleased;
yet they being at his death instantly vested in the heir, the devise
(which is subsequent and not to take effect till after his death)
shall be postponed to the custom, whereby they have already do
scended.

CHAPTER XXVIII.
[BL. COMM.——BOOK 11. cu. xxrx.]
Of 1'17]: by Swrerriwz, jllarriagz, and Yudgmmf.

IN the present chapter we shall take into consideration three
other species of title to goods and chattels.
V. The ﬁfth method therefore of gaining a property in chat
tels, either personal or real, is by .ruccersz'0n : which is, in strict

ness of law, only applicable to COIf0I‘lI[i0IlS aggregate of many, as
dean and chapter, mayor and commonalty, master and fellows,

and the like; in which one set of men may, by succeeding an
other set, acquire a property in all the goods, movables, and
other chattels of the corporation. The true reason whereof is,
because in judgment of law a corporation never dies : and there
fore the predecessors, who lived a century ago, and their succes

sors now in being, are one and the same body corporate.
\Vhich identity is a property so inherent in the nature of
a body politic, that, even when it is meant to give any thing
to be taken in succession by such a body, that succession need
not be expressed: but the law will of itself imply it. So that a
gift to such a corporation, either of lands or of chattels, without

naming their successors, vests an absolute property in them so
long as the corporation subsists. And thus a lease for years, an

"‘431] ‘obligation, a jewel, a ﬂock of sheep, or other chattel
interest, will vest in the successors, by succession, as well as in

the identical members to whom it was originally given.
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But, with regard to sole corporations, a considerable distinction
must be made. For if such sole corporation be the representative
of a number of persons; as the master of a hospital, who is a
_ corporation for the beneﬁt of the poor brethren; an abbot, or

prior, by the old law before the Reformation, who represented the
whole convent ; or the dean of some ancient cathedral, who stands

in the place of and represents, in his corporate capacity, the
chapter ; such sole corporations as these have, 1n this respect, the
same powers as corporations aggregate have, to take personal
property or chattels in succession. And therefore a bond to
such a master, abbot, or dean? and his successors, is good in law,

and the successor shall have the advantage of it, for the beneﬁt

of the aggregate society, of which he is in law the representative.
Whereas in the case of sole corporations, which represent no
others but themselves, as bishops, parsons, and the like, no chat

tel interest can regularly go in succession: and therefore, if a
lease for years be made to_ the bishop of Oxford and his succes
sors, in such case his executors or administrators, and not his

successors, shall have it. For the word surcrrsors, when applied
to a person in his political capacity, is equivalent to the word
/zzirs in his natural; and as such a lease for years, if made to

John and his heirs, would not vest in his heirs but his executors;
so if it be made to John bishop of Oxford and his successors, who
are the heirs of his body politic, it shall still vest in his executors

and not in- such his successors.

The reason of this is obvious :

for besides that the law looks_ upon goods and chattels as of too

low and perishable a nature to be limited either to heirs, or such
successors as are equivalent to heirs ; it would also follow, that
if any such chattel interest (granted to a sole corporation and
his successors) were allowed to descend to such successor, the
property thereof must be in abeyance from the ‘death of [*432
the present owner until the successor be appointed : and this is
contrary to the nature of a chattel interest, which can never be

in abeyance or without an owner; but a man’s right therein,
when once suspended, is gone for ever. This is not the case in
corporations aggregate, where the right is never in suspense;

nor in the other sole corporations before mentioned, who are
rather to be considered as heads of an aggregate body, than sub
sisting merely in their own right ; the chattel interest therefore,
in su :h a case, is really and substantially vested in the hospital,
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conven t, chapter, or otheraggregate body; though the head is
the visible person in whose name every act is carried on, and in
whom every interest is therefore said (in point of form) to vest.
But the general rule, with regard to corporations merely sole, is
this, that no chattel can go to or be acquired by them in right of
succession.
Yet to this rule there are two exceptions. One in the case
of the king, in whom a chattel may vest by a grant of it formerly
made to a preceding king and his successors. The other ex
ception is, where, by a parlimlar custom, some juzrlicular cor

porations sole have acquired a power of taking ;>arz‘z'cular chattel
interests in succession.

And this custom, being against the

general tenor of the common law, must be strictly interpreted,
and not extended to any other chattel interests than such im
memorial usage will strictly warrant. Thus the chamberlain of
London, who is a corporation sole, may by the custom of London
take bonds and 1'¢T0g/zz'za/zces to himself and his successors, for
the beneﬁt of the orphan’s fund: but it will not follow from
thence, that he has a capacity to take a leaseforyram to himself
and his successors for the same purpose ; for the custom extends
not to that : nor that he may take a bond to himself and his suc
cessors, for any other purpose than the beneﬁt of the orphan’s
fund ; for that also is not warranted by the custom.

Wherefore,

upon the whole, we may close this head with laying down this
general rule ; that such right of succession to chattels is
"433] *universally inherent by the common law in all aggre
gate corporations, in the king, and in such single corporations as

represent a number of persons ; and may, by special custom,
belong to certain other sole corporations for some particular pur
poses; although generally, in sole corporations, no such right
can exist.
VI. A sixth method of acquiring property in goods and chat~
tels is by 1;zarrz'age; whereby those chattels, which belonged
formerly to the wife, are by act of law vested in the husband
with the same degree of property and with the same powers, as
the wife, when sole, had over them.

This depends entirely on the notion of a unity of person
between the husband and wife; it being held that they are one
person in law, so that the very being and existence of the woman
is suspended during the coverture, or entirely merged or incor
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porated in that of the husband. And hence it follows, that
whatever personal property belonged to the wife, before mar
riage, is by marriage absolutely vested in the husband. In a ran
estate, he only gains a title to the rents and proﬁts during cover
ture: for that, depending upon feudal principles, remains entire
to the wife after the death of her husband, or to her heirs, if she
dies before him; unless, by the birth of a child, he becomes

tenant for life by the curtesy. But, in clmllrl i/ztawsts, the sole
and absolute property vests in the husband, to be disposed of at
his pleasure, if he chooses to take possession of them: for, unless

he reduces them to possession, by exercising some act of owner
ship upon them, no property vests in him, but they shall remain
to the wife, or to her representatives, after the coverture is

determined.1

There is therefore a very considerable difference in the
acquisition of this species of property by the husband, "‘ac- [“'-134
cording to the subject-matter ; viz : whether it be a chattel rm!
or chattel persomzl: and. of chattels personal, whether it be in
j;ossessz'0/z or in aclion only. A r/uzttcl rm! vests in the husband,
not absolutely, but sub mm/0.

As, in case of a lease for years,

the husband shall receive all the rents and proﬁts of it, and may,
if he pleases, sell, surrender, or dispose of it during the cover
ture : if he be outlawed or attainted, it shall be forfeited to the
king; it is liable to execution for his debts : and, if he survives

his wife, it is to all intents and purposes his own. Yet, if he has
made no disposition thereof in his lifetime, and dies before his
wife, he cannot dispose of it by will: for, the husband having
made no alteration in the property during his life, it never was
transferred from the wife ; but after his death she shall remain
in her ancient possession, and it shall not go to his executors.

So it is also of chattels personal (or r/zasrs) in aclzh/2 : as debts
upon bond, contracts, and the like : these the husband may have
if he pleases ; that is, if he reduces them into possession by re

ceiving or recovering them at law. And, upon such receipt or
recovery they are absolutely and entirely his own ; and shall go
to his executors or administrators, or as.he shall bequeath them
by will, and shall not revest in the wife. But if he dies before
l In regard to the changes effected in these rules of the common-law by
recent legislation, see ante, p. [54 note.

But so far as unchanged by such

statutes, these rules are still in force, both in England and in this country.
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he has recovered or reduced them into possession, so that at his
_ death they still continue c/zorcs in aclioxz, they shall survive to
the wife; for the husband never exerted the power he had of
obtaining an exclusive property in them. And so, if an estray
comes into the wife’s franchise, and the husband seizes it, it is

absolutely his property, but if he dies without seizing it, his ex
ecutors are not now at liberty to seize it, but the wife or her heirs;
for the husband never exerted the right he had, which right de
termined with the coverture.

Thus, in both these species of

property the law is the same, in case the wife survives the hus
band ; but, in case the husband survives the wife, the law is very

different with respect to 0/zattcls rm! and 0/roses in aztion:

for

"435] he shall have ‘the c/zattcl real by survivorship, but not
.ne c/rose in action ,' except in the case of arrears for rent, due
to the wife before her coverture, which in case of her death are

given to the husband by statute 32 Hen. VIII., ch. 37.

And the

reason for the general law is this : that the husband is in abso

lute possession of the r/mitcl real during the coverture, by a kind
of joint-tenancy with his wife ; wherefore the law will not wrest
it out of his hands, and give it to her representatives; though,
in case he had died ﬁrst, it would have survived to the wife, un

less he thought proper in his lifetime to alter the possession.
But a c/rose in action shall not survive to him, because he never

was in possession of it at all, during the coverture ; and the only
method he had to gain possession of it, was by suing in his wife's
right ; but as, after her death he cannot (as husband) bring an
action in her right, because they are no longer one and the same
person in law, therefore he can never (as such) recover the pos
session.

But he still will be entitled to be her administrator ;

and may, in that capacity, recover such things in action as be
came due to her before or during the coverture.
Thus, and upon these reasons, stands the law between hus
band and wife, with regard to c/zatlc/s rml and c/lore: in action ,
but, as to c/zattel: parsanal, (or c/roses) 1'/z ;70ssm-sz'o/z, which the

wife hath in her own right, as ready money, jewels, household
goods, and the like, the husband hath therein an immediate and
absolute property, devolved to him by the marriage, not only
potentially but in fact, which never can again revest in the wife
or her representatives.
And. as the husband may thus generally acquire a property
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in all the personal substance of the wife, so in one particular in~
stance the wife may acquirea property in some of her husband‘s
goods : which shall remain to her after his death and not go to
his executors. These are called her paraj)/zcr/zalia *which [*436
is a term borrowed from the civil law, and is derived from the

Greek language, signifying something over and above her dower.
Our law uses it to signify the apparel and ornaments of the wife,
suitable to her rank and degree ; and therefore even the jewels
of a peeress, usually worn by her, have been held to be para
p/zernalz'a. These she becomes entitled to at the death of her
husband, over and above her jointure or dower, and preferably
to all other representatives. Neither can the husband devise by
his will such ornaments and jewels of his wife ; though during
his life perhaps he hath the power (if unkindly inclined to ex
ert it) to sell them or give them away. But if she continues in
the use of them till his death, she shall afterwards retain them

against his executors and administrators, and all other persons
except creditors where there is a deﬁciency of assets. And her
necessary apparel is protected even against the claim of cred
itors.’
VII. A judgment, in consequence of some suit or action in a
court of justice, is frequently the means of vesting the right and
property of chattel interests in the prevailing party. And here
we must be careful to distinguish between property, the rzlg/zt
of which is before vested in the party, and of which only posses
sion is recovered by suit or action ; and property, to which a man
before had no determinate title or certain claim, but he gains as
well the right as the possession by the process and the judgment
of the law. Of the former sort are all debts and c/zoscs in action .
as if a man gives bond for £20, or agrees to buy a horse at a stated
sum, or takes up goods of a tradesman upon an implied contract
to pay as much as they are reasonably worth : in all these cases
the right accrues to the creditor, and is completely vested in
2 It is common to provide by statute in this country that, upon the hus
band’s death, not only such articles of wearingapparel and ornament as were
at common-law included in the wife’s paraphernalia, shall be set apart for
her use, to the exclusion of creditors’ claims, but also various other articles cf
domestic use and convenience; such as a reasonable amount of furniture,
crockery, household utensils, family pictures, etc. The classes of articles

thus set apart are speciﬁcally enumerated by the ltatutes of the SCVUAI
States

544

OF TITLE BY SUCCESSION,

him, at the time of the bond being sealed, or the contract or

agreement made; and the law only gives him a remedy to re
cover the possession of that right, which already in justice be
H137] longs to him. *‘ But there is also a species of property to
which a man has not any claim or title whatsoever, till after suit
commenced and judgment obtained in a court of law; where the
right and the remedy do not follow each other, as in common
cases, but accrue at one and the same time: and where, before

judgment had, no man can say that he has any absolute prop
erty, either in possession or in action. Of this nature are :—
I. Such penalties as are given by particular statutes, to be
recovered on an action popular; or, in other words, to be re
covered by him or them that will sue for the same. Such as the
penalty of £500, which those persons are by several acts of par
liament made liable to forfeit, that being in particular otﬁces or
situations in life, neglect to take the oaths to the government:
which penalty is given to him or them that will sue for the same.
Now here it is clear that no particular person, A. or B., has any
right, claim, or demand, in or upon this penal sum, till after
action brought ; for he that brings his action, and can /mun ﬁde
obtain judgment ﬁrst, will undoubtedly secure a title to it, in ex
clusion of everybody else.
He obtains an inchoate imperfect
degree of property, by commencing his suit : but it is not con
summated till judgment ; for, if any collusion appears, he loses
the priority he had gained. But, otherwise, the right so attaches
in the ﬁrst informer, that the king (who before action brought
may grant a pardon which shall be a bar to all the world) cannot
after suit commenc_ed remit any thing but his own part of the
penalty. For by commencing the suit the informer has made
the popular action his own private action, and it is not in the
power of the crown, or of any thing but parliament, to release
the informer”s interest.

This therefore is one instance, where a

"'438] suit and -judgment at law are *‘not only the means of
recovering, but also of acquiring, property. And what is said
of this one penalty is equally true of all others, that are given
thus at large to a common informer, or to any person that
will sue for the same. They are placed, as it were, in a state of
nature, accessible by all the king’s subjects, but the acquired
right of none of them; open therefore to the ﬁrst occupant, who

declares his intention to possess them by bringing his action;
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and who carries that intention into execution, by obtaining judg
ment to recover them.
2. Another species of property, that is acquired and lost by
suit and judgment at law, is that of damages given to a man by
a jury, as a compensation and satisfaction for some injury sus
tained: as forabattery, for imprisonment, for slander, or for tres

pass. Here the plaintiff has no certain demand till after verdict ;
but, when the jury has assessed his damages, and judgment is
given thereupon, whether they amount to twenty pounds or
twenty shillings,.he instantly acquires, and the defendant loses
at the same time, a right to that speciﬁc sum. It is true, that
this is not an acquisition so perfectly original as in the former in
stance: for here the injured party has unquestionably a vague
and indeterminate right to some damages or other the instant he
receives the injury; and the verdict of the jurors, and judgment
of the court thereupon, do not in this case so properly vest a new
title in him, as ﬁx and ascertain the old one ; they do not give,

but dL_’ﬁlZ£", the right. But, however, though strictly speaking,
the primary right to a satisfaction for injuries is given by the
law of nature. and the suit is only the means of ascertaining and
recovering that satisfaction; yet, as the legal proceedings are
the only visible means of this acquisition of property, we may
fairly enough rank such damages, or satisfaction assessed, under
the head of property acquired by suit and judgment at law.
*3. Hither also may be referred, upon the same prin- [*439
ciple, all title to costs and expenses of suit ; which are often ar
bitrary, and rest entirely on the determination of the court, upon

weighing all circumstances, both as to the qua/ztzmz, and also (in
the courts of equity especially, and upon motions in the courts of
law) whether there shall be any costs at all. These costs, there
fore, when given by the court to either party, may be looked upon.
as an acqu'sition made by the judgment of law.
35
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CHAPTER XXIX.
[BL COMM.—BOOK II. cu. xxx.]
Of Title by Ggft, Grant, and Contrad.

WE are now to proceed, according to the order marked out,
to the discussion of two remaining methods of acquiring a title
to property in things personal, which are much connected together,
and answer in some measure to the conveyances of real estates ;
being those by gift or grant, and by contract: whereof the former
vests a property in posscssiolz, the latter a property in action.
VIII. Gifts then, or grants, which are the eighth method of

transferring personal property, are thus to be distinguished from
each other, that gifts are always gratuitous, grants are upon some
r0n.rz'a’cmtz'o/1 or equivalent; and they may be divided, with regard
to their subject-matter, into gifts or grants of chattels real, and
gifts or grants of chattels /wrsorla/. Under the head of gifts or
grants of chattels rm/, may be included all leases for years of
land, assignments, and surrenders of those leases ; and all the

‘other methods of conveying an estate less than freehold, which
-were considered in the twentieth chapter of the present book,
.and therefore need not be here again repeated: though these
-‘very seldom carry the outward appearance of a gift, however
tfreely bestowed; being usually expressed to be made in con
-sideration of blood, or natural affection, or of ﬁve or ten shil

"lings nominally paid to the grantor; and in case of leases, always
meserving a rent, though it be but a pepper-corn : any of which
considerations will, in the eye of the law, convert the gift, if exe
cuted, into a grant ; if not executed, into a contract.

'441]
i"Grants or gifts, of chattels personal, are the act of
=transferring the right and the possession of them ; whereby one
man -renounces, and another man immediately acquires, all title
and interest therein; which may be done either in writing, or by
\word of mouth, attested by sulﬁcient evidence, of which the

idelivery of possession is the strongest and most essential. But
this conveyance, when me 'ely voluntary, is somewhat suspicious;
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and is usually construed to be fraudulent, if credito. s or others
become sufferers thereby. And, particularly, by statute 3 Hen.
VII., ch. 4, all deeds of gift of goods, made in trust to the use of
the donor, shall be void : because otherwise, persons might be
tempted to commit treason or felony, without danger of forfeiture;
and the creditors of the donor might also be defrauded of their
rights. And by statute I3 Eliz., ch. 5, every grant or gift of
chattels, as well as lands, with an intent to defraud creditors or

others, shall be void as against such persons to whom such fraud
would be prejudicial ; but, as against the grantor himself, shall stand
good and effectual ; and all persons partakers in, or privy to, such
fraudulent grants, shall forfeit the whole value of the goods, one
moiety to the king, and another moiety to the party grieved;
-and also on conviction shall suffer imprisonment for half a
year.
A true and proper gift or grant is always accompanied with
delivery of possession, and takes effect immediately: as if A. gives
to B. 1001., or a flock of sheep, and puts him in possession of them
directly, it is then 2 gift executed in the donee; and it is not in

the donor's‘power to retract it, though he did it without any con
sideration or recompense : unless it be prejudicial to creditors ;
or the donor were under any legal incapacity, as infancy, cover
ture, duress, or the like ; or if he were drawn in, circumvented,

or imposed upon, by false pretences, ebriety, or surprise. But if
the gift does not take effect, by delivery of immediate posses
sion,- it is then not properly a gift, but a contract; ‘and [‘‘‘442
this a man cannot be. compelled to perform, but upon good and
sufficient consideration as we shall see under out next division.l
IGifts are distinguished in law as of two classes: gifts inter wives, or
between living persons, and gifts mum mortir, or those made in apprehen
sion of death. This classiﬁcation is not perfectly precise in its use of
terms, since all gifts in fact must be “between living persons ;” and the real
distinction must be understood to be that gifts inter w'w.r are those made
by a donor not under apprehension of death, while gifts mum morti: are
those made when such apprehension does exist, and by reason thereof.
There are important differences in the rules applicable to these two classes

of gifts, and they may therefore be referred to separately z—
I. Gifts inter 1/i‘:/as‘.-—-'l‘hese gifts may be complete during the donor’s life
time, and, if properly effectuated by a valid delivery, are irrevocable by him.
Such delivery may be either actual or constructive. It is actual,when the article
given is actually transferred to the donee or placed in his possession; while

such acts as giving to the donee the key of a warehouse or chest, in which
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IX. A contract. which usually conveys an interest merely in
action, is thus deﬁned : “an agreement upon suﬂicient con
sideration, to do or not to do a particular thing.” From which
deﬁnition there arise three points to be contemplated in all con
tracts : I. The agr¢'emerzt,- 2. The consideration ; and 3. The

I/zing to be done or omitted, or the different species of contracts.
First, then, it is an agrecmmt, a mutual bargain or conven

tion; and therefore there must at least be two contracting parties,
of sufﬁcient ability to make a contract ; as where A. contracts
the article is contained, or an order upon a bailee, which the latter accepts,
would be instances of a constructive or symbolical delivery. (See Noble v.
Smit/2, 2 Johns. 52; Allen v. Cowrm, 23 N. Y. 502; Grarzgiaz v. Arden, IO
Johnsf293.) Valid L‘/£016.!‘ in action, or claims against third persons, may be
the subjects of gift, as well as tangible, corporeal articles. A transfer of the
instrument or document evidencing such claim would be, in general, a suf
ﬁcient delivery; as, e. g. a gift of money deposited in a savings bank by de
livery of the pass-book (1’mﬁcld v. T/myer, 2 E. D. Smith, 305); the trans
fer of a bond and mortgage (1-Ia:/lmey v. Vroo/nan, 62 Barb. 650) ; or of cer
tiﬁcates of stock (/lllertan v. Lang, lo Bosworth, 362). But there can be
no valid gift of the donor’s own promise, though it be expressed in writing,
as in the form of a promissory note, or check upon a banker: If the sum
payable upon such an instrument be collected, the gift becomes complete,
but until then it is revocable at the donor's pleasure. It is, in effect, but a
promise without consideration. Gifts inter 1/1'1/as may be avoided because
obtained by fraud practiced upon the donor, or because they impair or

prejudice the just claims of creditors, or on account of the donor’s legal
incapacity by reason of infancy, insanity, duress, etc.

II. Gifts causa mortz'.r.—~These cannot become complete during the
donor’s lifetime, even though there be a valid delivery. The donor may re
voke the gift at any time before his death, and a recovery from the existing
illness or disorder, operates of itself as a revocation; for such gifts depend
impliedly upon the condition that they shall become effectual and complete
only in the event of the donor’s decease, since they are made only in appre
hension of such a result. But in other respects, the rules of law applicable
to the two classes of gifts are substantially the same. There must be a de
livery which may be either actual or constructive, and the same varieties of
personal property may be the subject of gift. But in gifts mum //mrti: the
doctrine of constructive delivery has sometimes been carried further with
reference to those: in action, than in gifts inter 7/1'2/0:,‘ in the latter class of
gifts, a formal assignment of the instrument being held requisite, while in the
former, a mere delivery would be deemed suﬂicient. Gifts tam-a morti: may

also be invalidated as fraudulent upon creditors. (See Iris/z v. /Vutling, 47
Barb. 370; C‘/zangﬂney v. B/an:/lard, 39 N. Y. H! ; Ifarrir v. Clark, 2 Barb.
94, 3 N. Y. 93; Dod},re v. Pond, 2's N. Y. 69; If/eslerla v. De Will, 36 N. Y.
340. l
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with B to pay him rool., and thereby transfers a property in suct.
sum to B. Which property is however not in possession, but in
action merely, and recoverable by suit at law ; wherefore it could
not be transferred to another person by the strict rules of the
ancient common law; for no [/2056 in action could be assigned or
granted over, because it was thought to be a great encouragement
to litigiousness, if a man were allowed to make over to a stranger
his right of going to law. But this nicety is now disregarded:
though, in compliance with the ancient principle, the form of as
signing a c/zose in action is in the nature of a declaration of trust,
and an agreement to permit the assignee to make use of the
name of the assignor, in order to recover the possession.2

And

therefore, when in common acceptation a debt or bond is said to
be assigned over, it must still be sued in the original creditor's
name; the person to whom it is transferred being rather an at
torney than an assignee. But the king is an exception to this
general rule, for he might always either grant or receive a c/ms:
in action by assignment : and our courts of equity, considering
that in a commercial country almost all personal property must
necessarily lie in contract, will protect the assignment of a c/zoss
in action, as much as the law will that of a c/rose in possession.
‘ This contract or agreement may be either express or [*443
implied. Exjlress contracts are where the terms of the agreement
are openly uttered and avowed at the time of the making, as to
deliver an ox, or ten loads of timber, or to pay a stated price for
certain goods. [mp/ind are such as reason and justice dictate,
and which therefore the law presumes that every man undertakes
to perform. As, if I employ a person to do any business for me,
or perform any work; the law implies that I undertook, or con
tracted to pay him as much as his labor deserves. If I take up
wares from a tradesman, without any agreement of price, the
law concludes that I contracted to pay their real value. And there
is also one species of implied contracts, which runs through and
is annexed to all other contracts, conditions, and covenants, viz.

that if I fail in my part of the agreement, I shall pay the other
party such damages as he has sustained by such my neglect or
refusal. In short, almost all the rights of personal property
(when not in actual possession) do in great measure depend upon

contracts, of one kind or another, or at least might be reduced un—
1 See anle, p. 519, note 6.
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der some of them: which indeed is the method taken by the civil
law; it having referred the greatest part of the duties and rights,

which it treats of, to the head of obligations or contractu and
quasi ex amtraclu.
A contract may also be either exoozlled, as if A. agrees to

change horses with B., and they do it immediately; in which case
the possession and the right are transferred together: or it may
be m'ocut0ry, as if they agree to change next week ; here the
right only vests, and their reciprocal property in each other's
horse is not in possession but in action; for a contract arcoulcd
(which differs nothing from a grant) conveysac/zose in p0ssessz'au,
a contract era-zltory conveys only a c/zose in aclion.
Having thus shown the general nature of a contract, we are

secondly, to proceed to the c0zm'dcratz'on upon which it is founded ;
*444] or the reason which moves the contracting party to *enter
into the contract. “ It is an agreement, upon suﬂiciom‘ oonsz'a'era
tion.‘I

The civilians hold, that in all contracts, either express or

implied, there must be something given in exchange, something
that is mutual or reciprocal. This thing, which is the price or
motive of the contract, we call the consideration : and it must be

a thing lawful in itself, or else the contract is void.

A good

consideration, we have before seen, is that of blood or natural
affection between near relations ; the satisfaction accruing from

which the law esteems an equivalent for whatever beneﬁt may
move from one relation to another. This consideration may
sometimes however be set aside, and the contract become void,

when it tends in its consequences to defraud creditors, or other
third persons, of their just rights. But a contract for any valua
ble consideration, as for marriage, for money, for work done,
or for other reciprocal contracts, can never be impeached at law;

and, if it be of a sufﬁcient adequate value, is never set aside in
equity; for the person contracted with has then given an
equivalent in recompense, and is therefore as much an owner, or
a creditor, as any other person.3
3 These statements need qualiﬁcation; for contracts, though made upon
valuable consideration, may be avoided when characterized by actual fraud
or illegality, may be set aside in equity on the ground of accident, or mistake
of material facts, are unenforceable when the provisions of the Statute of
Frauds are not complied with,etc. But it is a general rule that the adequacy
or inadequacy of the consideration shall not be allowed to affect the validity

of a contract; and an onerous obligation. involving greatly disproportionate
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These valuable considerations are divided by the civilians into
four species. I. Do ut dc: .' as when I give money or goods, on
a contract that I shall be repaid money or goods for them again.
Of this kind are all loans of money upon bond, or promise
of repayment ; and all sales of goods, in which there is either an
express contract to pay so much for them, or else the law implies

a contract to pay so much as they are worth. '2. The second
species is, facio utfacz'a.r; as, when I agree with a man to do his
work for him, if he will do mine for me ; or if t_wo persons agree

to marry together; or to do any positive act on both sides. Or,
it may be to forbear on one side on consideration of something
done on the other, as, that in consideration A., the tenant, will
repair his house, B., the landlord, will not sue him for waste. Or,
it may be for mutual forbearance on both sides ; ““as, that [*445
in consideration that A. will not trade to Lisbon, B. will not trade

to Marseilles ; so as to avoid interfering with each other. 3. The
third species of consideration is, facio ut der: when a man agrees
to perform any thing for a price, either speciﬁcally mentioned,
or left to the determination of the law to set a value to it. And
when a servant hires himself to his master for certain wages or
an agreed sum of money : here the servant contracts to do his
master's service, in order to earn that speciﬁc sum. Otherwise,
if he be hired generally ; for then he is under an implied con
tract to perform this service for what it shall be reasonably
worth. 4. The fourth species is, do 21! facias: which is the
direct counterpart of the preceding. As when I agree with a
servant to give him such wages upon his performing such work:
which, we see, is nothing else but the last species inverted : for
rerem facit, ut /zerus def, and /zzrus dat, ut serz/us faciat.

A consideration of some sort or other is so absolutely neces
sary to the forming of a contract, that a nudum furl:/m or agree
ment to do or pay any thing on one side, without any compensa
tion on the other, is totally void in law; and a man cannot be

compelled to perform it.‘

As if one man promises to give an

labor or expense, may depend upon a small consideration. If, however, the
consideration be so triﬂing as to render the contract unconscionable, relief
will generally be obtainable in equity.

4 [This must be read as conﬁned to simple contracts; for no consideration
is essential to the validity of a contract under seal, though in some cases
creditors may treat voluntary deeds without consideration, as fraudulent and
invalid. The leading rule with respect to consideration is, that it must 6:

552

OF TITLE BY GIFT,

other 1001., here there is nothing contracted for or given on the
one side, and therefore there is nothing binding on the other. And,
however a man may or may not be bound to perform it, in
honor or conscience, which the municipal laws do not take upon
them to decide ; certainly those municipal laws will not compel
the execution of what he had no visible inducement to engage
for : and therefore our law has adopted the maxim of the civil law,
that (.1: nudu;7acta mm oritur aclio. But any degree of reciprocity
will prevent the pact from being nude: nay, even if the thing be
founded on a prior moral obligation (as a promise to pay a just
debt, though barred by the statute of limitations), it is no longer
nudum part!/m.“ And as this rule was principally established,
to avoid the inconvenience that would arise from setting up mere
*446] verbal promises, for which no good reason could "" be as
signed, it therefore does not hold in some cases, where such prom

ise is authentically proved by written documents. For if a man
enters into avoluntary bond, or gives a promissory note, he shall not
some bemyft /0 I/la {mrly by ru/mm I/wgﬁro//11':c 1': maria, or 10 a I/lira’ jﬁcrsurz
at his inslancs, or some delri//zen! .ruslainzrl' (at the instance of the party
promising) éy the party in whose fa‘:/or I/ze pro;/zire 1': made. A written
agreement, not under seal, is nudum pact”;/1 without consideration; but a
negotiable security, as a bill of exchange, or promissory note, carries with it
jbrima ﬁzcfe evidence of consideration, which is binding in the hands of a
third party to whom it has been negotiated, but may be inquired into between
the immediate parties to the bill or note themselves. The consideration for
a contract, as well as the promise for which it is given, must also be legal.
Thus, a contract for the sale of obscene or libellous prints, or for the fur
therance of immoral practices, or contrary to public policy, or in contraven
tion of the statute law,—in all these cases the considerations are invalid, and
the contracts void.]
5 But a prior moral obligation will not be a sufﬁcient consideration to sup
port a promise, unless it previously constituted a legal obligation, which has

become unenforceable by reason of a positive rule of law.

Thus, the Statute

of Limitations bars suits upon simple contracts, after the lapse of a certain
period, usu::l'y six years: if, therefore, this time has elapsed without an
action being brought, the legal obligation to pay is changed into a moral ob
ligation; and this will be sufficient consideration for a new promise made
subsequently to discharge the obligation. So a promise to pay a debt dis
charged in bankruptcy, or contracted while the debtor was an infant, may be
enforced on the same ground. But moral considerations of other kinds
will not support a promise. Thus, a promise made by a father to pay the ex
pense previously incurred in taking care of his adult son, who had suddenly
been taken sick among strangers, was held not to be binding. (Mill: v. IV)»
man, 3 Pick. 207; Frear v. llardenbzrg, 5 Johns. 272.)
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be allowed to aver the want of a consideration in order to evade
the payment : for every bond, from the solemnity of the instru
ment, and every note, from the subscription of the drawer, carries

with it an internal evidence of a good consideration. Courts of
justice will therefore support them both, as against the contractor
himself ; but not to the prejudice of creditors, or strangers to the
contract.‘
\/Ve are next to consider, t/u"a'/y, the thing agreed to be done
or omitted. “A contract is an agreement, upon suﬁicient con
sideration, to do or not to do a partirular 2‘/ting." The most usual

contracts, whereby the right of chattels personal may be acquired
in the laws of England, are, I. That of sale or ex:/zauge. 2. That
of bail/nent. 3. That of /zirirng and éorrowing. 4. That of
debt.
I. Sale, or ex:/range, is a transmutation 0’ property from one
man to another, in consideration of some price or recompense in
value : for there is no sale without a recompense: there must be
quidpro qua. If it be a commutation of goods for goods, it is
more properly an err/za/zge ; but if it be a transferring of goods

for money, it is called a sale; which is a method of exchange
introduced for the convenience of mankind, by establishing a
universal medium, which may be exchanged for all sorts of other
property; whereas if goods were only to be exchanged for goods,
by way of barter, it would be diﬁicult to adjust the respective
° Instruments under seal (as bonds) and negotiable paper, as promissory
notes, bills of exchange, etc., constitute exceptions to the general rule, that
the consideration must be something actually rendered or to be rendered, as
the price of the promise, the quidpro qua, since in contracts of these
kinds the existence of a consideration is presumed. In the case of bonds
tic., the seal is said to be suﬁicient evidence of a consideration; this is be
cause it is deemed to evince sullicient deliberation to serve as a substitute
for an actual consideration. In the case of negotiable paper, a consider
ation is only presumed to exist, when it is necessary to protect the rights
of innocent third parties, into whose possession the paper has passed before

maturity.

The ground on which this doctrine rests is that of public policy,

since it is desirable that commercial paper should circulate freely as the rep
resentative of money; and, to secure this object, the interests of those who
purchase in good faith must necessarily be protected. But between the im
mediate parties to negotiable paper, the consideration may always be inquired
into. Thus, if the payee sues the maker, the want of consideration may be
shown to bar his recovery; but otherwise, if an indorser sues. (See note 4,
above.)

But in some States a seal is only presumptive evidence of considera

tion, not conclusive.

(N. Y. Code Civ. Pro. § 840.)
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values, and the carriage would be intolerably cumbersome. All
civilized nations adopted therefore very early the use of money ;
for we find Abraham giving “four hundred shekels of silver,
current money with the merchant," for the ﬁeld of Macpelah;
though the practice of exchange still subsists among several of
“'447] the savage nations.

J
‘-l

i‘.
0

But with regard to the law of ’*sales

and exchanges, there is no difference. I shall therefore treat of
them both under the denomination of sales only; and shall con
sider their force and effect, in the ﬁrst place where the vendor
hall: in himself, and secondly where he /rat/z not, the property of
the thing sold.
\/Vhere the vendor /zat/z in himself the property of the goods
sold, he hath the liberty of disposing of them to whomsoever he
pleases, at any time, and in any manner; unless judgment has

been obtained against him for a debt or damages, and the writ

of execution is actually delivered to the sheriff.’

For then, by

the statute of frauds, the sale shall be looked upon as fraudulent,
and the property of the goods shall be bound to answer the debt,
from the time of 'delivering the writ. Formerly it was bound
from the Iestc, or issuing of the writ, and any subsequent sale
was fraudulent; but the law was thus altered in favor of fur
c'/zascrs, though it still remains the same between the ;)artz'e.r,
and therefore if a defendant dies after the awarding and before
the delivery of the writ, his goods are bound by it in the hands
of his executors.
If a man agrees with another for goods at a certain price, he
may not carry them away before he hath paid for them ; for it is
no sale without payment, unless the contrary be expressly agreed.
And therefore, if the vendor says. the price of a beast is four
pounds, and the vendee says he will give four pounds, the bargain
is struck ; and they neither of them are at liberty to be off, pro
vided immediate possession be tendered by the other side. But
if neither the money be paid, nor the goods delivered, nor tender
7 It is also the rule, in a number of the United States, that the goods of
the debtor shall be bound from the time of the delivery of the writ of exe<
cution to the sheriff, but not so as to render subsequent sales necessarily
fraudulent; the title of any purchaser in good faith after execution issued,
but prior to an arlual levy upon the property, being protected. Such is the
rule in New York. (Bond v. Willet, 3! N. Y. 102; Ray v. Birdseye, 5
Den. 619; lVil/fam: v. Shelly, 37 N. Y. 375.) But, in some States, the

gaods are not bound until an actual levy.
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made, nor any subsequent agreement be entered into, it is no
contract, and the owner may dispose of the goods as he pleases.
But if any part of the price is paid down, if it be but a penny, or
any portion of the goods delivered by way of earnest (which the
civil law calls arr/za, and interprets to be “ cmptz'om's-1/cnai'lz'ozzz's
‘conmzctcz argumeutum,”) the property of the goods is ["148
absolutely bound by it; and the vendee may recover the goods
by action, as well as the vendor may the price of them. And
such regard does the law pay to earnest as an evidence of a con
tract, that, by the same statute 29 Car. II., ch. 3. no contract
for the sale of goods, to the value of 101. or more, shall be valid,

unless the buyer actually receives part of the goods sold, by way
of earnest on his part; unless he gives part of the price to the
vendor by way of earnest to bind the bargain, or in part of
payment ; or unless some note in writing be made and signed by
the party, or his agent, who is to be charged with the contract.8
And with regard to goods under the value of 101. no contract or
agreement for the sale of them shall be valid, unless the goods
are to be delivered within one year, or unless the contract be
made in writing, and signed by the party, or his agent, who is to
be charged therewith. Anciently, among all the Northern na
tions, shaking of hands was held necessary to bind the bargain ;
a custom which we still retain in many verbal contracts. A sale
thus made was called /zandsalc, “ mvzdilio pcr mutl/am 1121111211021
c0mplexz'0ncm,"’ till in process of time the same word was used to

signify the price or earnest, which was given immediately after
the shaking of hands, or instead thereof.
As soon as the bargain is struck, the property of the goods
is transferred to the vendee, and that of the price to the vendor;
B This is known as the Slalule of Frauds, and is an act of great impor

tance.

It has been substantially reénacted in the respective American

States; but the value of the property sold, which shall be necessary to bring
the contract within the terms of the statute, is ﬁxed at different sums in dif
ferent States. In New York and Massachusetts it is $50, in Maine $30, in
Vermont 340. But provisions in regard to the sale of goods of less value, simi
lar to that stated in the text in regard to the sale in England of goods under

the value of £10, are not usually found in statutes of frauds in this country.
The principles of law which have been established in the interpretation and
application of this statute, are much too extensive to admit of even a brief
statement here. The student may consult such works as Parsons on Con
tracts, vol. iii. pp. 1—6o; Benjamin on Sales; Throop on Verbal Agreements
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but the vendee cannot take the goods, until he tenders the price
agreed on. But if he tenders the money to the vendor, and he
refuses it, the vendee may seize the goods, or have an action
against the vendor for detaining them. And by a regular sale,
without delivery, the property is so absolutely vested in the ven
dee, that if A. sells a horse to B. for I0l. and B. pays him earnest,

or signs a note in writing of the bargain; and afterwards, before
the delivery of the horse, or money paid, the horse dies in the
vendor’s custody, still he is entitled to the money, because, by

I"4;49] the ll‘contract the property was in the vendee.“ Thus
may property in goods be transferred by sale, where the vendor

lzal/z such property in himself.
But property may also in some cases be transferred by sale,
though the vendor /mt/z none at all in the goods ; for it is expe
dient that the buyer, by taking proper precautions, may at all
9“But in one particular instance, where the act of transfer is not com
pleted, the right of property transferred by the sale to the vendee may be
divested by an act of the vendor, this occurring when the vendor exercises
that right conferred on him by the Law Merchant, which is termed the right
of slqﬁjbage in lranrﬁu. For where the parties deal on credit, that is, when
the contract is in fact for the immediate delivery of the goods, but for the
future payment of the money, it may sometimes happen that before the de

livery has been completed, the vendor may discover that the vendee is insol
vent, and that he will consequently be unable to perform his part of the con
tract, when the time arrives for so doing; and the law, therefore, allows the
vendor, if he can, to prevent the goods coming into the possession of the
vendee. For, if he has not parted with the goods at all, he may retain them;
but if they have already been put into the hands of some third party, as a
carrier, for delivery, he may give notice to such party, who thereupon becomes
bound to retain them; and, after notice, should he by mistake deliver them,
the vendor may bring an action for them, even against the assignecs of the
vendee, if he have in the meantime become bankrupt. Nor will partial pay
ment destroy this right; for the effect of the stoppage in transilu is not to
rescind the contract, which cannot be done after part payment: its operation
is to create an equitable lien on the goods, which may be retained until full
payment be made, the vendee or his assigns being then entitled to the goods.
This right of stoppage ceases entirely, and cannot be exercised, when the

goods have come actually or constructivelyinto the hands of the vendee ; as
if, after the goods have been sold, they remain in the vendor’s warehouse, he
receiving warehouse-rent for them. In such a case, the vendor holds the
goods as the agent of the vendee, the delivery is considered complete, and
the right of stoppage in tram-ilu is gone.”—-(KERR.) (Consult, on this sub
ject, Buekley v. Furnisr, I5 “lend. I37; Harri: v. Prati, 17 N. Y. 249;
Stet/em‘ v. Wheeler, 27 Barb. 658.)
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events be secure of his purchase; otherwise all commerce be
tween man and man must soon be at an end. And therefore the
general rule of law is that all sales and contracts of anything
vendible, in fairs or markets overt (that is, open,) shall not only
be good between the parties, but also be binding on all those
that have any right or property therein.1° And for this purpose,
the Mirror informs us, were tolls established in markets, 7/z'z.,

to testify the making of contracts; for every private contract
was discountenanced by law ;_insomuch that our Saxon ances
tors prohibited the sale of anything above the value of twenty
pence, unless in open market, and directed every bargain and sale
to be contracted in the presence of credible witnesses. Market
overt in the country is only held on the special days provided
for particular towns by charter or prescription ; but in London
every day, except Sunday, is market day. The market place, or
spot of ground set apart by custom for the sale of particular
goods, is also in the country the only market overt ; but in Lon
don every shop in which goods are exposed publicly for sale, is
market overt, for such things only as the owner professes to
trade in.

But if my goods are stolen from me, and sold, out of

market overt, my property is not altered, and I may take them
wherever I ﬁnd them.“ And it is expressly provided by statute,
D The doctrine of the English law, in regard to sales in market overt,
has no application in this Country.
" It is a fundamental rule of the common-law, that an owner cannot be
deprived of his title to property against his will. lf, therefore, he be wrong

fully dispossessed of his goods, the wrong-doer will acquire no valid title, and
can convey none even to an honest purchaser; for no one can convey a better
title to property than he himself possesses. The owner may therefore retake
his property wherever he can ﬁnd it, if he can do so without causing a
breach of the peace, or he may bring action for its recovery, or to obtain re
imburscment for its loss. A purchaser, therefore, is not protected, though he
acquire the property for a fair and valuable consideration, in the usual course
of trade, without notice of any conﬂicting claim, or of suspicious circum
stances calculated to put him upon his guard. (Sallu: v. E’:/erelf, 20 \Vend.
267; Brnuer v. Peabody, 13 N. Y. 12!.) But there are important excep
tions to this general doctrine. Thus Cash, bank-bills, and negotiable paper
may be transferred by one having no title (as a thief), so as to convey
a valid title to an honest purchaser in good faith. Moreover, if a person ac
quire personal property from the owner by fraudulent misrepresentations, it
is held that, though his own title is defeasible by reason of the fraud, he may,

nevertheless, convey avalid title to a purchaser in good faith, without knowl
edge of defect of title. The owner. in such a case, is deemed to confer upon
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I Jae. I., eh. 2I, that the sale of any goods wrongfully taken, to any
pawnbroker in London, or within two miles thereof, shall not
alter the property, for this, being usually a clandestine trade, is
therefore made an exception to the general rule. And even in
market overt, if the goods be the property of the king, such sale
'450] (though regular in all other respects), "‘will in no case
bind him ; though it binds infants, feme-coverts, idiots and luna

tics, and men beyond sea or in prison : or if the goods be stolen
from a common person, and then taken by the king's officer from
the felon, and sold in open market; still, if the owner has used

due diligence in prosecuting the thief to conviction, he loses not
his property in the goods. So likewise, if the buyer knoweth
the property not to be in the seller ; or there be any other fraud
in the transaction ; if he knoweth the seller to be an infant. or

feme-covert not usually trading for herself; if the sale be not
originally and wholly made in the fair or market, or not at the
usual hours; the owner’s property is not bound thereby. If a
man buys his own goods in a fair or market, the contract of sale
shall not bind him, so that he shall render the price; unless the
property had been previously altered by a former sale. And
notwithstanding any number of intervening sales, if the original
vendor, who sold without having the property, comes again into
possession of the goods, the original owner may take them, when
found in his hands who was guilty of the ﬁrst breach of justice.
By which wise regulations the common law has secured
the right of the proprietor in personal chattels from being
divested, so far as was consistent with that other necessary

policy, that purchasers, bona ﬁde, in a fair, open, and regular
manner, shall not be afterwards put to difﬁculties by reason of
the previous knavery of the seller.
But there is one species of personal chattels, in which
property is not easily altered by sale, without the express con
sent of the owner; and those are horses. For a purchaser gains
the vendor the z'mi1't1'a of ownership and apparent power of disposal, since
the property was taken from him not against his will, but by his consent, though
this consent was fraudulently obtained; and, therefore, the claims of the
honest purchaser to the property are considered as superior to his own, and

his only remedy is against the person guilty of the fraud. (See Ballard v.
Burgett, 40 N. Y. 314; A m-tin v. Dye, 46 N. Y. 5co; Wait v. Green, 36
N. Y. 556; /Maynard v. Anderson, 54 N. Y. 64!.)
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no property in a horse that has been stolen, unless it be bought
in a fair or market overt, according to the direction of the stat
utes, 2 P. & M., ch. 7, and 31 Eliz., ch. I2. Bywhich it is enacted

that the horse shall be openly exposed, in the time of such fair
or market, for one whole hour together, between ten in the morn
ing and sunset, in the public place used for such sales, and not
in any private yard or stable; and afterwards brought by both
the vendor and vendee to the book-keeper of such fair or market ;
that toll be paid, if any ’* be due ; and if not, one penny P451
to the book-keeper, who shall enter down the price, color and
marks of the horse, with the names, additions and abode of the

vendee and vendor; the latter being properly attested. Nor
shall such sale take away the property of the owner, if within
six months after the horse is stolen he puts in his claim be
fore some magistrate, where the horse shall be found; and with

in forty days more, proves such his property by the oath of two
witnesses, and tenders to the person in possession such price as
he bouaﬁde paid for him in market overt. But in case any one
of the points before-mentioned be not observed, such sale is ut
terly void ; and the owner shall not lose his property, but at any
distance of time may seize or bring an action for his horse, wher

ever he happens to ﬁnd him.
By the civil law an implied warranty was annexed to every
sale, in respect to the title of the vendor ; and so, too, in our law,

a purchaser of goods and chattels may have a satisfaction from
the seller, if he sells them as his own, and the title proves deﬁ

cient, without any express warranty for that purpose.

But with

regard to the goodness of the wares so purchased, the vendor is

not bound to answer: unless he expressly warrants them to be
sound and good, or unless he knew them to be otherwise, and

hath used any art to disguise them, or unless they turn out to be
different from what he represented them to the buyer.12
11 It is also the general rule in the United States, that, upon the sale of
personal property by a vendor in possession, a warranty of title is im
plied. (Srra/zlou v. Clark, 39 N. Y. 220.) But the present English rule
is more narrow and restricted; and no warranty is generally implied, ex
cept in the case of a sale of goods in a shop, in the ordinary course of bus

mess.
But with regard to the gualily of goods sold, the rule of the common
law is different. There is no implied warranty of quality, the maxim being.
mvzal 2//lplor, let the purchaser be on his guard. But this general principle
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3. Bailment, from the French [mil/er, to deliver, is adelivery

ofgoods in trust, upon a contract expressed or implied, that the
trust shall be faithfully executed on the part of the bailee. As
is subject to important qualiﬁcations, which have been well stated in the fol
lowing propositions: (See }’one: v. _‘7u:t, L. R. 3 Q. B. 202.)
I. \Vhere goods are in erre, and may be inspected by the buyer, and there
is no fraud on the part of the seller, the maxim caveat emptor applies; the
purchaser takes them at his risk, even though the defect which exists in them
is latent, and not discoverable on examination,—at least, where the seller is
neither the grower nor the manufacturer. The buyer, in such a case, has
the opportunity of exercising his judgment upon the matter; and if the result
of his inspection be unsatisfactory, or if he distrust his own judgment, he
may, if he chooses, require an express warranty. In such a case, it is not

an implied term of the contract of sale, that the goods are of any particular
quality, or are merchantable.

(See Parkimron v. Lee, 2 East, 314; Bartlet!

v. Hoppoele, 34 N. Y. 118; Hart v. lVrzjg/ll, I7 Wend. 267.)

2. \Vhere there is a sale of a deﬁnite existing chattel, speciﬁcally de
scribed, the actual condition of which is capable of being ascertained by
either party, there is no implied warranty as to quality. (Barr v. Gibson, 3
M. & VV. 390.)
3. Where a knownfdescribed, and deﬁned article is ordered of a manu
facturer, although stated to be required by the purchaser for a particular
purpose, still if the known, described, and deﬁned thing be actually s'upplied,
there is no warranty that it shall answer the particular purpose intended by
the buyer. (C/zanler v. Hopkins, 4 M. 8: \V. 399; Ollie/an! v. Bayley, 5. Q. B.
288; Barllell v. Ho;5;>ock, 34 N. Y. HS; Prentice v. Dike, 6 Duer, 220.)
4. Where a manufacturer or a dealer contracts to supply an article which
he manufactures or produces, or in which he deals, to be applied to a par

ticular purpose, so that the buyer necessarily trusts to the judgment or skill
ﬁll

ll;
4| .
--_ _>v

I 1'.
w

of the manufacturer or dealer, a warranty is inferred that the said article
shall be reasonably ﬁt for the purpose to which it is to be applied. In such
a case, the buyer trusts to the manufacturer or dealer, and relies upon his
judgment. (Brown v. Ed_g1'n_g/on, 2 M. & Gr. 279; C/zar/o1te,&-'c., R. Co. v.
_?'e:1¢, 44 How. Pr. 447; Hoe v. Sanoorn, 2l N. Y. 552.)
5. \Vhere a manufacturer undertakes to supply goods manufactured by
himself, or in which he deals, but which the vendee has not had an oppor
tunity of inspecting, it is an implied term in the contract that a merchantable
article shall be supplied. (Lai/lg v. Fr'1t_'geon, 4 Camp. 169; S/mp/zcrd v.
}’_ybu.r, 3 M. & Gr. 868; Howard v. Hoey, 23 Wend. 350; Lawlou v. Keil,
6i Barb. 558.)

[6. \Vhen provisions are sold for domestic use and consumption, there is
an implied warranty that they are sound and whol'esome (Van Brask/1'/1 v.
Fonda, 12 Johns. 468; Dir/ine v. Il!eC'ormick, 50 Barb. I16); but not when
they are sold to dealers as merchandise. (/Mose: v. Iliead, I Den. 378: Hy
[and v. S/lerman, 2 E. D. Smith, 234.)]
7. Another class of cases, is that of goods bought by sample. Here it is

implied that the quality of the bulk of the commodity shall be equal to the
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if cloth be delivered, or (in our legal dialect) bailed, to a tailor to
make a suit of clothes, he has it upon an implied contract
to render it again when made, and that in a workmanly manner.
If money or goods be delivered to a common carrier, to convey
from Oxford to London, he is under a contract in law to pay, or
carry them, to the person appointed.

3')‘“_
4,‘

If a horse, or other goods,

be delivered to an innkeeper or his servants, he is bound to keep
*thern safely, and restore them when his guest leaves the ["152
house. If a man takes in a horse, or other cattle, to graze and
depasture in his grounds, which the law calls ngz'.vlmem', he takes

them upon an implied contract to return them on derhand to the
owner. If a pawnbroker receives plate or jewels as a pledge, or
security, for the repayment of money lent thereon at a day cer
tain, he has them upon an express contract or condition to
restore them, if the pledgor performs his part by redeeming them
in due time : for the due execution of which contract many useful
regulations are made by statute 30 Geo. ll., ch. 24. And so if a
landlord distrains goods for rent, or a parish ofﬁcer for taxes,
these for a time are only a pledge in the hands of the distrainors,
and they are bound by an implied contract in law to restore them
on paymentof the debt, duty, and expenses, before the time of sale :

r
.1
V

T

‘w-~i__

or, when sold, to render back the overplus.

If a friend delivers.

anything to his friend to keep for him, the receiver is bound to
restore it on demand; and it was formerly held that in the mean
time he was answerable for any damage or loss it might sustain,
whether by accident or otherwise; unless he expressly undertook.
to keep it only with the same care as his own goods, and then he
should not be answerable for theft or other accidents.

But now

the law seems to be settled that such a general bailment will not
charge the bailee with any loss, unless it happens by gross neg
lect, which is an evidence of fraud : but, if he undertakes specially
to keep the goods safely and securely, he is bound to take the
same care of them, as a prudent man would take of his own."
sample.

This does not amount to a warranty of soundness or merchantable

quality, but only of sulstantial sameness of quality between the sample and
the entire article sold. But although a sample beexhibited, it is not equiva
lent to a warranty of quality. if the buyer have an opportunity to examine the
bulk of the goods. (Hargaur v. Stone, 5 N. Y. 73 ; Beirne v. Dora’, 5 N. \
95 ; Salisbury v. Slainer, 19 \Vend. I 59; Seward v. Fowler, 44 N. Y. 289.,

“ The various forms of bailments are divisible into ﬁve classes :
I D¢o:2'tum, or deposit, where goods are delivered to the bailee to be
36

3.
_ l
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In all these instances there is a special qualiﬁed property
‘transferred from the bailor to the bailee, together with the pos
"453] session. It is not an absolute property, because of his *con
kept, and returned on demand, without recompense ; as, where valuables are
deposited with a friend for safekeeping.
2. /llandatum, or mandate, where the bailee or mandatary agrees to do
something with or about the thing bailed, without recompense; as, where one
gratuitously undertakes to deliver a letter for another, or carry goods to a
certain place, or pay over money which he has received from the bailor.
3. Co//zmadatum, or loan, where the thing bailed is lent for the bailee’s
use, without pay, and is to be itself returned.
4. Pzgnus, or pledge, where the thing bailed is given as security for a
debt; as, where a person borrows money, and gives some article of value to
be held as security.
‘
5. Lomtio, or hiring for a recompense. This is of three kinds : (ll) lomfio
rei, the hiring of a thing, as where a person hires a horse for temporary

use ;—(b) locatio oper1'sfac1'emli, the hiring of the performance of work or
labor, care or attention, upon the property delivered t6 the bailee ; as where
cloth is delivered to a tailor to be made into a coat ;—(£) looalio o/;eris meroium
1/elwnrlaru//1, the hiring of the carriage of goods from one place to another;
as where goods are delivered to a railway or stage company for trans
portation to a particular destination.
\/Vhen the bailment is exclusively for the bailor’s beneﬁt, the bailee is
held responsible only for the exercise of slight care, and is answerable only.
for gross negligence; this rule applies to deposits and mandates. VVhen it
is wholly for the bailee’s beneﬁt, as in rommozlalum, he is bound to exercise
the greatest care, and is responsible for even slight negligence. But when
the bailment is for the beneﬁt of both bailor and bailee, the bailee is only re
quired to use ordinary care, and is only liable for ordinary negligence. Tlris
rule applies to such forms of bailment as pignus and loaztz'o_; for the bailee
obtains the goods for security or use, while the bailor receives a recom

pense. But there are certain kinds of bailment, included within the class
lamtio, to which this rule does not extend. lnn-keepers and common cat'
'riers of goods are held at common-law to be 1'/zsurers of the goods entrusted
‘to them; responsible for all losses or injuries occasioned by any cause. other
‘than the act of God or the public enemy, or the fraud or negligence of the
lbailor himself, or his servants. They are, therefore, ordinarily liable in case
'of loss, irrespective of their care or negligence. But this onerous respon
sibility of in'n-keepers has been, in modern times. generaly limited or quali

-ﬁed by statute; while common carriers usually limit their extreme liability
‘by contract with the shipper of goods, which, when reasonable in its pro
visions for exemption from responsibility, is sustained by the courts. In a
few States, such contracts are uniformly sustained, without regard to their
reasonableness or unreasonableness. Thus, in some States, it is deemed
inreasonable to allow the carrier to stipulate for exemption from responsi
bility. in case of loss occasioned by his m‘_glz:gt-11oe,- while, in others, such con

tracts are held valid.

The former is the prevailing doctrine, but the latter is
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tract for restitution ; the bailor having still left in him the right
to a (1105: in action, grounded upon such contract. And, on
account of this qualiﬁed property of the bailee, he may (as well
as the bailor) maintain an action against such as injure or take
away these chattels.

The tailor, the carrier, the innkeeper, the

agisting farmer, the pawnbroker, the distrainor, and the general
bailee, may all of them vindicate, in their own right, this their
possessory interest, against any stranger or third person. For,
being responsible to the bailor, or if the goods are lost or dam

aged by his wilful default or gross negligence, or if he do not
deliver up the chattels on lawful demand, it is therefore reason
able that he should have a right of action against all other persons
who may have purloined or injured them ; that he may always
be ready to answer the call of the bailor.
3. Hiring and borrowing are also contracts by which a quali
ﬁed property may be transferred to the hirer or borrower: in
which there is only this difference, that hiring is always for a
price, or stipend, or additional recompense ; borrowing is merely
gratuitous. But the law in both cases is the same. They are
both contracts, whereby the possession and a transient property
is transferred for a particular time or use, on condition to restore
the goods so hired or borrowed, as soon as the time is expired or
use performed ; together with the price or stipend (in case of

hiring) either expressly agreed on by the parties, or left to be
implied by law according to the value of the service. By this
mutual contract, the hirer or borrower gains a temporary prop
crty in the thing hired, accompanied with an implied condition
to use it with moderation, and not to abuse it ; and the owner or
lender retains a reversionary interest in the same, and acquires a

new property in the price or reward. Thus if a man hires or
borrows a horse for a month, he has the possession and a quali
ﬁed property therein during that period; on the expiration
of which his qualiﬁed property determines, and the owner be
comes (in case of hiring) entitled also to the price for which the
horse was hired.
*There is one species of this price or reward, the most ["454
established in New York. Carriers of passengers are not considered as in
surers of the passengers’ safety; but are bound to use the utmost care
and precaution to prevent injury, and are responsible for the slightest

negligence, if da tage results therefrom
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usual of any, but concerning which many good and learned men
have in former times very much perplexed themselves and othei‘
people, by raising doubts about its legality in fora con.m'mlz'ce.
That is when money is lent on a contract to receive not only the
principal sum again, but also an increase by way of compensation
for the use ; which generally is called zhlerest by those who think
it lawful, and usury by those who do not so. For the enemies to
interest in general make no distinction between that and usury,
holding any increase of money to be indefensibly usurious. And
this they ground as well on the prohibition of it by the law of
Moses among the Jews, as also upon what is said to be laid down
by Aristotle, that money is naturally barren, and to make it breed
money is preposterous and a perversion of the end of its institu
tion, which was only to serve the purposes of exchange and not
of increase. Hence the school divines have branded the prac
tice of taking interest, as being contrary to the Divine law both
natural and revealed; and the canon law has prescribed the taking
any, the least, increase for the loan of money as a mortal sin.
But, in answer to this, it hath been observed, that the

Mosaical precept was clearly a political, and not a moral precept.
It only prohibited the Jews from taking usury from their
brethren the Jews; but in express words permitted them to take
it of a stranger: which proves that the taking of moderate usury,
or a reward for the use, for so the word signiﬁes, is not rmzlum in

se; since it was allowed where any but an Israelite was con
cerned. And as to the reason supposed to be given by Aristotle
and deduced from the natural barrenncss of money, the same may
with equal force be alleged of houses, which never breed houses;

and twenty other things, which nobody doubts it is lawful to
make proﬁt of, by letting them to hire. And, though money
was originally used only for the purposes of exchange, yet the
*455] laws of any state i"may be well justiﬁed in permitting it to
be turned to the purposes of proﬁt, if the convenience of society
(the great end for which money was invented) shall require it.
And that the allowance of moderate interest tends greatly to the
beneﬁt of the public, especially in a trading country, will appear
from that generally acknowledged principle, that commerce cannot

subsist without mutual and extensive credit. Unless money
therefore can be borrowed, trade cannot be carried on ; and if
no premium were allow ed for the hire of money, few persons

(JP/l."\-'2", A ND CONTRA CT.
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would care to lend it ; or at least the ease of borrowing at a short
warning (which is the life of commerce) would be entirely at an
end. Thus, in the dark ages of monkish superstition and civil
tyranny, when interest was laid under a total intcrdict, commerce
was also at its lowest ebb, and fell entirely into the hands of the
Jews and Lombards : but when men's minds began to be more
enlarged, when true religion and real liberty revived, commerce
grew again into credit: and again introduced with itself its
inseparable companion, the doctrine of loans upon interest. And
as to any scruples of conscience, since all. other conveniences
of life may either be bought or hired, but money can only be
hired, there seems to be no greater oppression in taking a recom

pense or price for the hire of this, than of any other convenience.
To demand an emrbitant price is equally contrary to conscience,
for the loan of a horse, or the loan of a sum of money: but a
reasonable equivalent for the temporary inconvenience, which
the owner may feel by the want of it, and for the hazard of his
losing it entirely, is not more immoral in one case that it is in
the other.

Indeed the absolute prohibition of lending upon any,

even moderate interest, introduces the very inconvenience which
it seems meant to remedy. The necessity of individuals will
make borrowing unavoidable. \Vithout some proﬁt allowed by
law, there will be but few lenders; and those principally bad
men, who will break through the law, and take a proﬁt ; and
then will endeavor to indemnify themselves from the danger
of the penalty, by making that proﬁt exorbitant.
A capital
‘distinction must therefore be made between a moderate P456
and exorbitant proﬁt; to the former of which we usually give
the name of interest, to the latter the truly odious appellation of
usury: the former is necessary in every civil state. if it were but
to exclude the latter, which ought never to be tolerated in any
well regulated society. For as the whole of this matter is well
summed up by Grotius : “ If the compensation allowed by law does
not exceed the proportion of the hazard run, or the want felt, by

the loan, its allowance is neither repugnant to the revealed nor
the natural law: but if it exceeds those bounds, it is then oppres
sive usury; and though the municipal laws may give it impunity,
they can never make it just."
VVe see that the e.\'orbitance or moderation of interest, for
money lent, depends upon two circumstances ; the inconvenience
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of parting with it for the present, and the hazard of losing it
entirely. The inconvenience to individual lenders can never be
estimated by laws; the rate therefore of general interest must
depend upon the usual or general inconvenience. This results
entirely from the quantity of specie or current money in the
kingdom ; for the more specie there is circulating in any nation,
the greater superﬂuity there will be, beyond what is necessary
to carry on the business of exchange and the common concerns

- of life. In every nation or public community, there is a certain
quantity of money thus necessary; which a person well skilled
in political arithmetic might perhaps calculate as exactly, as a
private banker can the demand for running cash in his own shop;
all above this necessary quantity may be spared, or lent, without
much inconvenience to the respective lenders ; and the greater
this national superfluity is, the more numerous will be the lenders,
and the lower ought the rate of the national interest to be ; but
where there is not enough circulating cash, or barely enough, to
answer the ordinary uses of the public, interest will be propor
tionably high ; for lenders will be but few, as few can submit to

the inconvenience of lending.
"‘457]

* So also the hazard of an entire loss has its weight in

the regulation of interest : hence the better the security, the
lower will the interest be; the rate of interest being generally
in a compound ratio, formed out of the inconvenience, and the
hazard. And as, if there w are no inconvenience, there should
be no interest but what is eq iivalent to the hazard, so, if there

were no hazard there ought to be no interest, save only what
arises from the mere inconvenience of lending.

Thus, if the

quantity of specie in a nation be such, that the general incon
venience of lending for a year is computed to amount to t/nu
for cent., a man that has money by him will perhaps lend it
upon a good personal security at jwe for cunt, allowing two for

the hazard run ; he will lend it upon landed security or mortgage
at four far ¢:cut., the hazard being proportionably less; but he
will lend it to the state, on the maintenance of which ‘all his

property depends, at 2‘/trooper £L‘lIl., the hazard being none at all.
But sometimes the hazard may be greater than the rate of
interest allowed by law will compensate. And this gives rise
to he practice of, I. Bottomry, or res;>ondeutz'a. 2. Policies of
insuance. 3. Annuities upon lives.
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And ﬁrst, boitomry (which originally arose from permi.ting
the master of a ship, in a foreign country, to hypothecate the
ship in order to raise money to reﬁt) is in the nature of a mort
gage of a ship ; when the owner takes up money to enable him

to carry on his voyage, and pledges the keel or llotlom of the ship
(_f'tZ!l.€I1lj’H'0 to/0) as aseeurity for the repayment. In which case
it is understood, that if the ship be lost, the lender loses also his
\\ hole money ; but, if it returns in safety, then he shall leceive
back his principal, and also the premium or interest agreed upon,
however it may exceed the legal rate of interest. And this is
allowed to be a valid contract in all trading ifnations, for [-*458

the beneﬁt of commerce, and by reason of the extraordinary
hazard run by the lender. And in this case the ship and tackle,
if brought home, are answerable (as well as the person of the
borrower) for the money lent. But if the loan is not upon the
vessel, but upon the goods and merchandise, which must neces
sarily be sold or exchanged in the course of the voyage, then
only the borrower, personally, is bound to answer the contract ;
who therefore in this case is said to take up money at 1'cspona'c1z
tia. These terms are also applied to contracts for the repayment
of money borrowed, not on the ship and goods only, but on the
mere hazard of the voyage itself ; when a man lends a merchant

1000!. to be employed in a beneﬁcial trade, with condition to be
repaid with extraordinary interest, in case such a voyage be safely
performed : which kind of agreement is sometimes called fa:/lus
uautz'czmz, and sometimes 1/sura marz'tz'ma. But as this gave an
opening for usurious and gaming contracts, especially upon long
voyages, it was enacted by the statute 19 Geo. II., ch. 37, that
all monies lent on bottomry or at rcs/;o;1dc1ltz'n, on vessels bound
to or from the‘East Indies, shall be expressly lent only upon the
ship or upon the merchandise; that the lender shall have the
beneﬁt of salvage ; and that if the borrower hath not an interest
in the ship, or in the effects on board, equal to the value of the
sum borrowed, he shall be responsible to the lender for so much

of the principal as hath not been laid out, with legal interest and
all other charges, though the ship and merchandise be totally
lost.
Secondly, a policy of z'nsum;zcc is a contract between A. and
ll., that upon A.'s paying a premium equivalent to the hazard
run, B will indemnify or insure him against a particular event.

568

OF TITLE BY GIFT,

This is founded upon one at the same principles as the do trinc
of interest upon loans, thz.t of hazard ; but not that of inconven

ience. For if I insure a ship to the Levant, and back again, at
ﬁwper cemﬂ, here I calculate the chance that she performs her
voyage to be twenty to one against her being lost; and, if she
be lost, I lose 1001. and get 51. Now this is much the same as
if Ilend the merchant, whose whole fortunes are embarked in

‘459] this vessel, rool. at 4"the rate of ezlg/at /Mr cent.

For by a

loan I should be immediately out of possession of my money,
the inconvenience of which we have supposed equal to I/zreepcr
ce;zt.; if therefore I had actually lent him 1ool.,I must have

added 3/. on the score of inconvenience, to the 51. allowed for the
hazard, which together would have made 8/. But, as upon an
insurance, I am never out of possession of my money till the
loss actually happens, nothing is therein allowed upon ti: prin
ciple of inconvenience, but all upon the principle of hazard.
Thus, too, in a loan, if the chance of repayment depends upon
the borrower’s life, it is frequent (besides the usual rate of inter

est) for the borrower to have his life insured till the time of pay
ment ; for which he is loaded with an additional premium, suited
to his age and constitution. Thus, if Sempronius has only an
annuity for his life, and would borrow 1001. of Titius for a year ;
the inconvenience and general hazard of this loan, we have seen
are equivalent to 51., which is therefore the legal interest; but
there is also a special hazard in this case; for, if Sempronius

dies within the year, Titius must lose the whole of his 1001.
Suppose this chance to be as one to ten : it will follow that the
extraordinary hazard is worth

10/. more, and therefore that the

reasonable rate of interest in this case would be ﬁflcm per cent.
But this the law, to avoid abuses, will not permit to be taken;

Sempronius therefore gives Titius the lender only 51., the legal
interest ; but applies to Gaius an insurer, and gives himthe other
IO/. to indemnify Titius against the extraordinary hazard. And
in this manner may any extraordinary or particular hazard be
provided against, which the established rate of interest will not
reach ; that being calculated by the state to answer only the ordi
nary and general hazard, together with the lender's inconvenience
in parting with his specie for the time. But in order to prevent
these insurances from being turned into a mischievous kind of
gaming, it is enacted by statute 14 Geo. III., ch. 48, that no in
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surance shall be made on lives, or on any other event, wherein
the party insured hath no interest ; that in all policies the name
of such interested party shall be "‘inserted ; and nothing ["460
more shall be recovered thereon than the amount of the interest
of the insured.
This does not, however, extend to marine insurances, which

were provided for by a prior law of their own. The learning re
lating to these insurances hath of late years been greatly improved
by a series of judicial decisions: which have now established
the law in such a variety of cases, that (if well and judiciously
collected) they would form a very complete title in a code of
commercial jurisprudence : but, being founded on equitable prin
ciples, which cb.iefly- result from the special circumstances of the
case, it is not easy to reduce them to any general heads in mere
elementary institutes.“ .Thus much, however, may be said; that
being contracts, the very essence of which consists in observing
the purest good faith and integrity, they are vacated by any the
least shadow of fraud or 'undue concealment ; and, on the other
hand, being much for the beneﬁt and extension of trade, by dis
tributing the loss or gain among a number of adventurers, they
are greatly encouraged and protected both by common law and
acts of parliament. But as a practice had obtained of insuring
large sums without having any property on board, which were
called insurances, z'n!cn's/ or no zﬁlvrcst, and also of insuring the

same goods several times over; both of which were a species of
gaming without any advantage to commerce, and were denom
inateci 'u'agt"rz'1lg policies : it is therefore enacted by the stat. 19
Geo. II., ch. 37, that all insurance, interest or no interest, or with

out farther proof of interest than the policy itself, or by way of
gaming or wagering, or without beneﬁt of salvage to the insurer

(all of which had the same pernicious tendency), shall be totally
“ Besides marine insurance, referred to in the text, reference may be
made to ﬁre insurance and life insurance, which are also topics of much con
sequence under this general subject. A contract of ﬁre insurance stipulates
forindemnity or reimbursement, in case of loss by fire; while a contract of

life insurance stipulates for the payment of a certain sum of money to the
representatives of the assured, in the event of his death. Life insurance is
frequently resorted to as a means of securing a pa ovision for a man’s relatives,
in case of his unexpected or premature death. But this subject it too ex

tensive to be here considered at length.
Cor tracts, vol. ii. pp. 3 50-488 (5th ed.)

It is fully treated in Parsons on
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null and void, except upon privateers, or upon ships or merchan
dise from the Spanish and Portuguese dominions, for reasons
suﬁiciently obvious; and that no re-assurance shall be lawful,
except the former insurer shall be insolvent, a bankrupt, or dead:
apd lastly, that, in the East India trade, the lender of money on
bottomry, or at resfozzderztzh, shall alone have a right to be in
461] sured for the money lent, and the borrower ‘shall (in case

of a loss) recover no more upon any insurance than the surplus
of his property, above the value of his bottomry, or 1'es;>c1zderztz'a
bond.
'
Thirdly, the practice of purchasing ammz'tz'cs for 12'?/es at a
certain price or premium, instead of advancing the same sum on

an ordinary loan arises usually from the inability of the borrower
to give the lender a permanent security for the return of the
money borrowed, at any one period of time. He therefore stipu
lates (in effect) to repay annually, during his life, some part of
the money borrowed; together with legal interest for so much of
the principal as annually remains unpaid, and an additional com
pensation for the extraordinary hazard run, of losing that princi
pal entirely by the contingency of the borrower's death : all which
consid :rations, being calculated and blended together, will con

stitute the just proportion or qua/ztum of the annuity which
ought to be granted. The real value of that contingency must
depend on the age, constitution, situation, and conduct of the

borrower; and therefore the price of such annuities cannot, with
out the utmost difﬁculty, be reduced to any general rules. So
that if, by the terms of the contract, the lender’s principal is
Ilotzaﬁde (and not colorably) put in jeopardy; no inequality of
price will make it a usurious bargain; though, under some cir
cumstances of imposition, it may be relieved against in equity.
To throw however some check upon improvident transactions of
this kind, which are usually carried on with great privacy, the
statute I7 Geo. III., ch. 26, has directed, that upon the sale of

my life annuity of more than the value of ten pounds;>er anmmz
(unless on a sufficient pledge of lands in fee-simple or stock in
the public funds) the true consideration, which shall be in money
only, shall be set forth and described in the security itself ; and
a memorial of the date of the security of the names of the par
ties, cestui qua trusts, cestzti qua 'z/ies, and witnesses, and of the

consideration money, shall within twenty days after its execution
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be enrolled in the court of chancery ; else the security shall be
null and void; and, in case of collusive practices respecting the
consideration, the *court, in which any action is brought or [’*462

judgment obtained upon such collusive security, may order the
same to be cancelled, and the judgment (if any) to be vacated:
and also all contracts for the purchase of annuities from infants
shall remain utterly void, and be incapable of conﬁrmation after
such infants arrive to the age of inaturity. But to return to the
doctrine of common interest on loans :—

Upon the two principles of inconvenience and hazard, com-
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pared together, different nations have, at different times, estab

lished different rates of interest.

The Romans at one time

allowed cmte.rz';/zrz, ozzejwr cent. monthly, or twelve per cent. per

,

a/mum, to be taken for common loans ; but Justinian reduced it
to iris/zlcs, or one third of the as, or cc/ztmz'uzw, that is, four per
£011. ,' but allowed higher interest to be taken of merchants, be-

;
1
'

cause there the hazard was greater.

So too Grotius informs us

that in Holland the rate of interest was then eight per ‘*cr/rt. [*463
in common loans, but twelve to merchants. And Lord Bacon

was desirous of introducing a similar policy in England : but our
' law establishes one standard for all alike, where the pledge of
security itself is not put in jeopardy; lest, under the general pre
tense of vague and indeterminate hazard, a door should be opened

to fraud and usury: leaving speciﬁc hazards to be provided
against by speciﬁc insurances, by annuities for lives, or by loans
upon rcspozzde/ztz'a, or bottomry. But as to the rate of legal in
terest, it has varied and decreased for two hundred years past,

according as the quantity of specie in the kingdom has increased
by accessions of trade, the introduction of paper credit, and

other circumstances.

The statute 37 Hen. VIII., ch. 9, conﬁned

interest to ten per cevzt., and so did the statute I3 Eliz., ch. 8. But

as through the encouragements given in her reign to commerce,
the nation grew more wealthy, so underher successor the statute
ZIJZIC. I., ch. 17, reduced it to eightjwr cs/zt.; as did the statute
I2 Car. II., ch. 13, to six: andlastly by the statute 12 Ann., st. 2,

ch. I6, it was brought down to ﬁve per cent. yearly, which is now
the extremity of legal interest that can be taken. But yet, if a
contract which carries interest be made in a foreign country, our
courts will direct the payment of interest according to the law
of that country in which the contract was made. Thus, Irish.

‘ 4L,.¢-_
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"4641 American, Turkish, and Indian interest, haxe *been allow
ed in our courts to the amount of even twelve /wr re/1t..' for the

moderation or exorbitancc of interest depends upon local cir
cumstances; and the refusal to enforce such contracts would put
a stop to all foreign trade. And, by statute I4 Geo. III., ch. 79,
all inortgages and other securities upon estates or otherpropcrty

in Ireland or the plantations, bearing interest not exceeding six
for (@1122, shall be legal ; though executed in the kingdom of Great
Britain; unless the money lent shall be known at the time to
exceed the value of the thing in pledge ; in which case, also, to

prevent usurious contracts at home under color of such for
cign securities, the borrower shall forfeit treble the sum so bor
r0wcd."’
4. The last general species of contracts, which I have to
mention, is that of dc!)/; whereby a (/zosr in action, or right to a

certain sum of money, is mutually acquired and lost. This may
be the countcrpzlrt of, and arise from any of the other species of
contracts. As, in case of a sale, where the price is not paid in
7‘-_.v_-
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ready money, the vendee becomes indebted to the vendor for

the sum agreed on ; and the vendor has a property in this price,
as a ¢'//05¢.‘ in action, by means of this contract of debt. In bail
ment, if the bailce loses or detains a sum of money bailed to him

.1

for any special purpose, he becomes indebted to the bailor in the
same numerical sum, upon his implied contract, that he should

execute the trust rcposcd in him, or repay the money to the
bailor.

Upon hiring or borrowing, the hirer or borrower, at the

same time that he acquires a property in the thinglcnt, may also
become indebted to the lender, upon his contract to restore the
money l)orro\\'cd, to pay the price or prcmium of the loan, the
hire of the horse, or the like. Any contract in short whereby a
15 By statute 17 8: IS \’ict., ch. {)0 (1854), all existing laws of usury were
repealed ; and the rate of interest may now be regul:iterl by the stipulations
of the parties to any loan or contract. But, in many of the United States,
statutes PTOllll)lllllt{ usury are still in force. These statutes, however, differ
considcnibly in the nature and scope of their provisions. In some States,
a usurious contract is declared wholly void ; in others, it is void as to the ex
cess of interest reserved above the legal rate; while, in still otlnrrs, the lender
is obliged to forfeit the entire interest. or some spc-ciiictl multiple thereof.
The r:1tes of legal interest vary in different States, but in the majority it is
six per cent. in some States. a particular rate is prescribed as applicable to
all contracts in the ‘.rliseiicc of special rigrcciiiciit j. but the parties are allowed
to stipulate for a higher rate, if they choose
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determinate sum of money becomes due to any person, and is
not paid, but remains in action merely, is a contract of debt.

And, taker? in this light, it comprehends a great variety of
*acquisition; being usually divided into debts of record, [*‘465

debts by special, and debts by :z'mple' contract.
A debt of record is a sum of money, which appears to be due
by the evidence of a court of record. Thus, when any speciﬁc
sum is adjudged to be due from the defendant to the plaihtiff,
on an action or suit at law; this is a contract of the highest na

ture, being established by the sentence of a court of judicature.
Debts upon recognizance are also a sum of money, recognized
or acknowledged to be due to the crown or a subject, in the pres

ence of some court or magistrate, with a condition that such
acknowledgment shall be void upon the appearance of the party,
his good behavior, or the like : and these, together with statutes
merchant and statutes staple, etc., if forfeited by non-performance
of the condition, are also ranked among this ﬁrst and principal
class of debts, 11217., debts of record ; since the contract, on which
they are founded, is witnessed by the highest kind of evidence,

m'z., by matter of record.
Debts by specialty, or special contract, are such whereby a
sum of money becomes, or is acknowledged to be, due by deed or
instrument under seal.

Such as by deed of covenant, by deed of

sale, by lease reserving rent, or by bond or obligation ; which
last we took occasion to explain in the twentieth chapter of the
present book ; and then showed that it is a creation or acknowledg
ment of a debt from the obligor to the obligee, unless the
obligor performs a condition thereunto usually annexed, as the
payment of rent or money borrowed, the observance of a cove

nant, and the like ; on failure of which the bond becomes forfeit
ed and the debt becomes due in law.

These are looked upon as

the next class of debts after those of record, being conﬁrmed by
special evidence, under seal.

‘

Debts by simple conimct are such, where the contract upon
which the obligation arises is neither ascertained by matter cf
record, nor yet by deed or special instrument, but by mere oral
evidence, the most simple of any ; or by notes *unsealed, ["‘466
which are capable of a more easy proof, and (therefore only)
better, than a verbal promise. It is easy to see into what a vast
variety of obligations this last class may be branched out, through
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the numerous contracts for money, which are not only expressed
by the parties, but virtually implied in law. Some of these we
have already occasionally hinted at : and the rest, to‘avoid repe
tition, must be referred to those particular heads in the third
book of these Commentaries, where the breach of such contracts

will be considered. I shall only observe at present, that by the
statute 29 Car. II., ch. 3, no executor or administrator shall be
charged upon any special promise to answer damages, out of his
own estate, and no person shall be charged upon any promise to

answer for the debt or default of another, or upon any agreement
in consideration of marriage, or upon any contract or sale of any
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real estate, or upon any agreement that is not to be performed
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within one year from the making ; unless the agreement or some
memorandum thereof be in writing, and signed by the party
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himself, or by his authority.16
But there is one species of debts upon simple contract,.which,
being a transaction now introduced into all sorts of civil life,
under the name of /w/t‘/' r/Ti/1'/, deserves a more particular re
gard. These are debts by M//ts" Qf £111‘//(Z/l_J'L‘ and /»/'0//1z'_s‘s01j/ notes.
A 1117/ Q/' (‘.'t'('/’!(?/1.41’ is a security, originally invented among
merchants in different countries, for the more easy remittance

of money from the one to the other, which has since spread it
self into almost all pecuniary trarsactions. It is an open letter
of request from one man to another. desiring him to pay a sum
named therein to a third person on his account ; by which means
a man at the most distant part of the world may have money
remitted to him from any trading country. If A. lives in Jamaica,
and owes 13., who lives in England, I000/., now if C. be going
from lingland to Jamaica, he may pay B. this IOOO/., and take
a bill of exchange drawn by B. in lingland upon A. in Jamaica,
and receive it when he comes thither. Thus does B. receive his
debt. at any distance of place, by transferring it to C. ;who car
467*] ries over his money e“in paper credit, without danger of
robbery or loss. This methotl is said to have been brought into
general use by the _lcws and Lombards, when banished for their

usury and other vices; in order the more easily to draw their

effects out of France and lingland into those countries in which
1r'These provisions of the F.nglisl1 Statute of Frauds are also found in
the statutes of frauds in force in the several States of this country, and are
of muth consequence.
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But the invention of it was a little

earlier; for the Jews were banished out of Guienne in 1287, and

out of England in 1290; and in X236 the use of paper credit was
introduced into the Mogul empire in China. In common speech
such a bill is frequently called a draft, but a bill qf an/zange is
the more legal as well as mercantile expression. The person,
however, who writes this letter, is called in law the d7’ﬂIUEI', and
he to whom it is written the a’mwcc; and the third person, or

negotiator, to whom it is payable (whether especially named,
or the bmrcr generally) is called the payee.
These bills are either forezlgu, or 1'/1/and; forazlg/1, when drawn
by a merchant residing abroad upon his correspondent in Eng
land, or z/ire vsrsa; and 2'11/and, when both the drawer and the

drawee reside within the kingdom.17 Formerly foreign bills of
exchange were much more regarded in the eye of the law than
inland 'ones, as being thought of more public concern in the ad
vancement of trade and commerce. But now by two statutes,
the one 9 & IO \Vm. III., ch. 17, the other 3 & 4 Ann., ch. 9, in

land bills of exchange are put upon the same footing as foreign
ones ; what was the law and custom of merchants with regard to
the one,and taken notice of merely as such,being by those statutes
expressly enacted with regard to the other. So that now there
is not in law any manner of difference between them.
Promissory notes, or notes of hand, are a plain and direct

engagement in writing, to pay a sum speciﬁed at the time there
in limited to a person therein named, or sometimes to his order,
or often to the bearer at large.

These also, by the same statute

3 & 4 Ann., ch. 9, are made assignable and indorsable in like
manner as bills of exchange.
But, by statute 15 Geo. III., ch.
51, all promissory or other notes, *bills of exchange, drafts, ["‘468

and undertakings in writing, being negotiable or transferable, for
the payment of less than twenty shillings, are declared to be null
and void; and it is made penal to utter or publish any such;

they being deemed prejudicial to trade and public credit.

And

by 17 Geo. III., ch. 30, all such notes, bills, drafts, and undertak

ings, to the amount of twenty shillings, and less than ﬁve pounds,
17 The several States of the Union are considered to be foreign to each
other with reference to this distinction; and a bill drawn in one State upon a

person resident in another, is deemed a foreign bill.
3 Peters, 586.)

(Burkner v. Finley,
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are subjected to many other regulations and formalities f, the
omission of any one of which vacates the security, and is penal
to him that utters it.“
The payee, we may observe, either of a bill of exchange or
promissory note, has clearly aproperty vested in him (not indeed

in possession but in action) by the erpresscontract of the drawer
in the case of a promissory note, and, in the case of a bill of ex
change, by his z'nzpl1'£d contract, viz. that, provided the drawce
does not pay the bill, the drawer will : for which reason it is usual
in bills of exchange to express that the -value thereof hath been
rm~z'zwzl by the drawer; in order to show the consideration upon
which the implied contract of repayment arises. And this prop
erty so vested. may be transferred and assigned from the payee
to any other man ; contrary to the general rule of the common
law, that no Mare in action is assignable : which assignment is

the life of paper credit. It may therefore be of some use to men
tion a few of the principal incidents attending this transfer or
assignment, in order to make it regular, and thereby to charge
the drawer with the payment of the debt to other persons than
those with whom he originally contracted.
In the ﬁrst place, then, the payee, or person to whom or whose
order such bill of exchange or promissory note is payable, may
by indorsement, or writing his name in dorso, or on the back of

it, assign over his whole property to the bearer, or else to another
person by name, either of whom is then called the indorsee : and
he may assign the same toanother, and so on in hzﬁuilzmz. And
a promissory note, payable to A. or licarer, is negotiable without
any indorsement, and payment thereof may be demanded by any
“469] bearer *'of _it. But, in case of a bill of exchange, the payee,
orthe indorsee (whether it be a general or particular indorsement),
is to go to the drawee, and offer his bill for acceptance; which
LCCCPtZl.l'lCC (H) as to charge the drawer with costs) must be in
.vriting, under or on the back of the bill. If the drawee accepts
the bill, either verbally or in writing, he then makes himself liable
to pay it ; this being now a contract on his side, grounded on an
acknowledgment that the drawer has effects in his hands, or at
‘K The statutes, I5 Geo. 111., ch. 51, and 17 Geo. IIl., ch. 30, have been su
perseded by later legislation. The chief rule now in force is, that promissory
notes under £5. payable to bearer on demand, are illegal. (26 & 27 Vict.,
ch. I05.) in this country, such statutes have seldom or never been enacted.
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least credit sufﬁcient to warrant the payment. If the drawee
refuses to accept the bill, and it be of the value of 201. or upwards,
and expressed to be for value received, the payee or indorsee may
protest it for non-arcrptaizcz; which protest must be made in
writing, under a copy of such bill of exchange, by some notary
public ; or, if no such notary be resident in the place, then by
any other substantial inhabitant in the presence of two credible
witnesses ; and notice of suchprotest must, within fourteen days
after, be given to the drawer.“'
But in case such bill be accepted by the drawee, and after
acceptance he fails or refuses to pay it within three days after it
becomes due (which three days are called days of grace), the
payee or indorsee is then to get it protested for n0n~pa_}/1/m/t, in
the same manner, and by the same persons who are to protest it
in case of non-acceptance, and such protest must also be notified,

within fourteen days after, to the drawer. And he, on producing
such protest, either of non-acceptance, or non-payment, is bound

to make good to the payee, or indorsee, not only the amount of
the said bills (which he is bound to do within a reasonable time

after non-payment, without any protest, by the rules of the com
mon-law), but also interest and all charges, to be computed from
the time of making such protest. But if no protest be made or
notiﬁed to the drawer, and any damage accrues by such neglect, it
shall fall on the holder of the bill.

The bill, when refused, must.

be demanded of the drawer as soon as conveniently may be: for
19 [V\'ith respect to arcejtarzre and ;$r9le:l, the law now is, in several
material points, different from the statement of it in the text. Acceptance
is not necessary, though usual and desirable, on bills payable at a certain
time; but when the bill is payable at a certain distance of time‘ after szig/1!,
then acceptance is essential, and should not be delayed, because (as the time
for payment of the bill does not begin to run until it is accepted), the
responsibility of the drawer would be thereby protracted. Acceptance must
now, in all cases, be in writing upon the bill, and must be signed by the ac
ceptor, or some person duly authorized by him. But if the bill be presented
and acceptance be refused, prompt notice (within fourteen days will not.
suffice, but usually the next day to the i‘nmediate indorser, and each indorser
is allowed a day) must be given to the drawer and indorsers, or they will be
discharged from responsibility. Upon non-acceptance, the holder may im

mediately sue the drawer and indorsers, without waiting until the bill becomes
due, according to the terms of it.]

It is also the generally established rule,

in the United States, that acceptances must be in writing on the face of the bill.

The rules, in regard to the time of giving notice, are also substantially the same
as in England.
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*470] though, when one draws a bill of ‘exchange, he subjects

himself to the payment, if the person on whom it is drawn re
fuses either to accept or pay, yet that is with this limitation, that
if the bill be not paid when due, the person to whom it is pay
able shall in convenient time give the drawer notice thereof; for
otherwise the law will imply it paid : since it would be prejudicial
to commerce if a bill might rise up to charge the drawer at any

distance of time: when in the meantime all reckonings and ac
counts may be adjusted between the drawer and the drawee.
If the bill be an indorsed bill, and the indorsee cannot get
the drawee to discharge it, he may call upon either the drawer or
the indorser, or if the bill has been negotiated through many
hands, upon any of the indorsers; for each indorser is a war
rantor for the payment of the bill, which is frequently taken in
payment as much (or more) upon the credit of the indorsers, as
of the drawer.

And if such indorser, so called upon, has the

names of one or more indorsers prior to his own, to each of
whom he is properly an indorsee, he is also at liberty to call upon
any of them to make him satisfaction; and so upwards. But the
ﬁrst indorser has nobody to resort to but the drawer only.
What has been said of bills of exchange is applicable also to
promissory notes, that are indorsed over, and negotiated from
one band to another; only that, in this case, as there is no
.drawee, there can be no protest for non-acceptance; or rather

the law considers a promissory note in the light of a bill drawn
by a man upon himself, and accepted at the time of drawing.
And, in case of non-payment by the drawer, the several indorsecs
.of a promissory note have the same remedy, as upon bills of ex

change; against the prior indorsers.
9° The law of England in regard to bills of exchange and promissory notes

has been recently fully codiﬁed by an important statute (45 8: 46 Vict , c. 61).
The American law on these subjects is so similar that this statute will be found
useful for reference in this country.
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CHAPTER XXX.

[sr.. COMM.—BOOK 11. cu. xxxr]
0/ Title by Barrier:/;)Ir_y.

THE preceding chapter having treated pretty largely of the
acquisition of personal property by several commercial methods,
we from thence shall be easily led to take into our present con
sideration a tenth method of transferring property, which is that
of :
X. Bankruptcy ; a title which we before lightly touched upon,
so far as it related to the transfer of the real estate of the bank
rupt. At present we are to treat of it more minutely, as it prin
cipally relates to the disposition of chattels, in which the property
of persons concerned in trade more usually consists, than in lands
or tenements.

Let us, therefore, ﬁrst of all consider, I.

Who‘

may become a bankrupt: 2. \Vhat acts make a bankrupt : 3.
The proceedings on a commission of bankrupt : and, 4. In what
manner an estate in goods and chattels may be tramgferrca’ by
bankruptcy.
1. \/Vho may become a bankrupt. A bankrupt was before
deﬁned to be “a trader, who secretes himself," or “does certain

other acts, tending to defraud his creditors." He was formerly
considered merely in the light of a criminal or offender; and
in this spirit we are told by Sir Edward Coke, that we have
fetched as well the name as the wickedness ‘of bankrupts [“‘472

from foreign nations.

But at present the laws of bankruptcy are

considered as laws calculated for the beneﬁt of trade, and founded

on the principles of humanity as well as justice ; and to that end
they confer some privileges, not only on the creditors, but also
on the bankrupt or debtor himself. On the creditors, by com
pelling the bankrupt to give up all his effects to their use, with
out any fraudulent concealment: on the debtor, by exempting
him from the rigor of the general law, whereby his person
might be conﬁned at the discretion of his creditor, though in
reality he has nothing to satisfy the debt: whereas the law of
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bankrupts, taking into consideration the sudden and unavoidable
accidents to'which men in trade are liable, has given them the
liberty of their persons, and some pecuniary emoluments, upon
condition they surrender up their whole estate to be divided
among their creditors.1
In this respect our Legislature seems to have attended to the
example of the Roman law. I mean not the terrible law of the
twelve tables; whereby the creditors might cut the debtor's body
into pieces, and each of them take his proportionable share: if,
mdeed, that law, de debitore z'u1>arte.r sccando, is to be understood

in so very butcherly a light; which many learned men have with
reason doubted. Nor do I mean those less inhuman laws (if
1[r1.rol'1/m¢:y.—Under the former English law, a precise distinction was
drawn between bankruptcy and insolvency. A bankrupt was a trader, who
had become unable to pay his debts; while an insolvent was a non-trader,
who could not discharge his obligations. Laws providing for the distribution
of assets among creditors, were termed bankrupt or insolvent laws, according
to their application to one or the other class of debtors. Bankrupt laws also
had the effect to discharge a trader entirely from his indebtedness; while
'nsolvent laws only relieved a debtor from the penalty of imprisonment, but
left subsequently acquired property subject to the claim of creditors. But,
under the present English law, these distinctions are discarded ; and it is pro
vided that all persons may be adjudged bankrupts, whether they are traders
or not, and may be discharged from their indebtedness upon fulﬁlling the re
quirements of the statute. 46 & 47 Vict., ch. 52.) In the United States, these

distinctions have not been regarded in legislation; but a discrimination of a
different kind has been made in the use of these terms, though it has not
been observed or applied with much strictness. Thus, the laws enacted by
Congress upon this subject, in pursuance of the power given by the Consti
tution to establish a uniform rule on the subject of bankruptcies, have been
termed “bankrupt laws ; ” while statutes of similar scope and purport, enacted
by the several States, when no bankrupt law of Congress was in force, have
been, by way of distinction, designated as “ insolvent laws.” The distinction,
therefore, depended, not upon the nature of the provisions found in these
statutes, but upon their enactment by Congress or a State legislature; but
since this is a comparatively unimportant ground of discrimination, the terms,
“bankruptcy” and “insolvency,” were frequently used interchangeably. It

was held that a bankrupt law might contain those provisions which are gen
erally found in insolvent laws, and vice 2-arm. At the present time (I884) there
is no U. S. bankrupt law in force, the last one, that of March 2, 1867, having
been repealed September 1', 1878. Upon its repeal the insolvent laws of the
several States came into eﬁect and are now in force. But it is not improbable
that another bankrupt law will be passed within a few years, as there appears

to be a strong sentiment in its favor throughout the country.

A summary of

the last bankrupt law is given in note 2, [ml, torthough notnow in force, its pro

visions well illustrate the gcneral nature of both bankrupt and insolvent laws,
and it will be useful to show the character of such legislation.

O
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they may be called so, as tlwir meaning is indisputably certain),
of imprisoning the debtor’s person in chains ; subjecting him to
stripes and hard labor, at the mercy of his rigid creditor; and
sometimes selling him, his wife, and children, to perpetual foreign
slavery, trans Tiberim : an oppression which produced so many
‘popular insurrections, and secessions to the mom racer. [*473

But I mean the law of ccs.rz'on, introduced by the Christian em
perors; whereby, if a debtor ceded, or yielded up all his fortune
to his creditors, he was secured from being dragged to a gaol,
“oumi quoque c0r;70ralicmcz'atu semolo." For, as the emperor
justly observes, “ in/mmzmum cmt spoliatum fortu/:z's suzlr in soli
dum danzrzari.” Thus far was just and reasonable : but, as the
departing from one extreme is apt to produceits opposite, we ﬁnd
it afterwards enacted that, if the debtor by any unforeseen acci
dent was reduced to low circumstances, and would swear that l*e

had not sufﬁcient left to pay his debts, he should not be com
pelled to cede or give up even that which he had in his posses
sion: a law, which under a false notion of humanity, seems to
be fertile of perjury, injustice, and absurdity.
The laws of England, more wisely, have steered in the middle
between both extremes : providing at once against the inhu
manity of the creditor, who is not suffered to conﬁne an honest
bankrupt after his effects are delivered up ; and at the same time
taking care that all his just debts shall be paid, so far as the ef
fects will extend. But still they are cautious of encouraging
prodigality and extravagance by this indulgence to debtors ; and
therefore they allow the beneﬁt of the laws of bankruptcy to none
but actual traders ,- since that set of men are, generally speaking,
the only persons liable to accidental losses, and to an inability of
paying their debts, without any fault of their own. If persons
in other situations of life run in debt without the power of pay
ment, they must take the consequences of their own indiscrction,
even though they meet with sudden accidents that may reduce
their fortunes : for the law holds it to be an unjustiﬁable practice
for any person but a trader to encumber himself with debts of
any considerable value.

If a gentleman, or ‘one in a lib- [*474

eral pr zfession, at the time of contracting his debts, has a suffi
cient fund to pay them, the delay of payment is a species of dis
honesty, and a temporary injustice to his creditor : and if, at
such a time, he has no suﬂicient fund, the dishonesty and injus

ii ‘ '‘)\,Y'Tyr H"
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tice is the greater. He cannot therefore murmur, if he suffers
the punishment which he has voluntarily drawn upon himself.
But in mercantile transactions the case is far otherwise. Trade
cannot be carried on without mutual credit on both sides ; the

contracting of debts is therefore here not only justiﬁable, but
necessary. And if by accidental calamities, as, by the loss of a
ship in a tempest, the failure of brother traders, or by the non

payment of persons out of trade, a merchant or trader becomes
incapable of discharging his own debts, it is his misfortune and
not his fault.

To the misfortunes, therefore, of debtors, the law

has given a compassionate remedy, but denies it to their faults:
since, at the same time that it provides for the security of com
merce, by enacting that every considerable trader may be de
clared a bankrupt, for the beneﬁt of his creditors as well as him
self, it has also (to discourage extravagance) declared that no

one shall be capable of being made a bankrupt, but only a tradcr;
nor capable of receiving the full beneﬁt of the statutes, but only
an ina'urtriou.r trader.‘
'
" The succeeding portions of this chapter, in the original text, consist of
a statement of the statutory law upon the subject of bankruptcy, which has
been wholly abrogated by later enactments, since these Commentaries were
written. It has, therefore, been deemed expedient to omit them in this
edition, as at present of no practical importance, and to insert in their place

a summary of the English bankrupt law now in force.

This is the statutt

46 8: 47 Vict., c. 52, enacted in 1883. The general similarity of the English
bankrupt law to our bankrupt and insolvent laws will render it of interest and
value to the American student. The leading provisions of the last United

States bankrupt law will be found in the succeeding note.9
pealed September 1, 1578. (See note I, ants.)

This law was re

’ By the United States Constitution, Congn-ss possesses power to establish
uniform laws on the subject of bankruptci-s, thr.ugh0\1t the Union. This
power has been exercised by the enactment of bankruptcy laws on three several
occasions——~ﬁrst, by the Act of 1800, repealed in 1803 ; second. by the Act of
iS4I, repealed in 1843; and third. by the Act of March 2, 1867, whiclr, after

sundry modiﬁcations by a number of amvudatory statutes, continued in force
until September I, 1878. This statute superseded the systems of insolvent
laws of the several States, and prevailed uniformly throughout the entire
country. The tribunals having jurisdiction in bankruptcy Cases, were the
courts of the United States. Provision was made by the act for adjudging
a person a bankrupt upon his own application, or upon the application of his

creditors. In the ﬁrst case, the bankruptcy was denominated “ volunt-.\r_v," in
the second, “involuntary." The act applied not only to "trader-"," but to
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[For along time, all bankruptcy acts were conﬁned in their
operation to traders only. Persons who were not traders were
left to the ordinary course oflaw, and could only get rid of the
“ any person residing within the jurisdiction of the United States, and owing
debts provable in bankruptcy, exceeding the amount of $300."

Such a person

might become a voluntary bankrupt by applying by petition to the judge of the
proper district, setting forth his place of residence, his inability to pay all his

debts in full, his willingness to surrender all his property for the benefit of his
creditors, and his desire to obtain a discharge from his debts. To this petition
must be annexed a schedule containing a full statement of all his debts, of the
names of the respective creditors, of the consideration of each debt, and of any
security given for its payment ; and also an inventory of all his property, both
real and personal. He was, thereupon, adjudged a bankrupt, and notice was
given to his creditors.

An adjudication of involuntary bankruptcy might be obtained, when a
debtor, whose indebtedness exceeded $300, committed one of the following acts

of bankruptcy, which the act enumerated :

(I) Departing front the State, dis

trict, or territory, of which he was an inhabitant, with intent to defraud his cred
itors ; or, when absent, remaining absent with like intent. (2) Concealing him

self to avoid the service of legal process for the recovery of a debt payable
under the act.

(3) Concealing or removing property to avoid its attachment

under legal process. (4) Making any assignment, gift, sale, conveyance, or
transfer of his estate, property, rights, or credits, with intent to delay, defraud,
or hinder his creditors.

(5) Being under arrest upon legal process, founded

upon a claim in its nature provable against a bankrupt's estate, and for a sum
exceeding $100, for a period of 7 days; or being actually imprisoned for
more than 7 days in a civil action founded upon contract for $100 or a larger
sum. (6) Making any payment, gift, grant, sale, conveyance, or transfer of

money or other property, estate, rights, or credits, or confessing judgment, or
giving warrant to confess judgment, while bankrupt or insolvent, or in contem
plation of bankruptcy or insolvency; or procuring his property to be taken on
legal process, with intent to give a preference to one or more of his creditors,
)r to persons liable for him as sureties or otherwise, or with intent, by such dis
position of his property, to defeat or delay the operation of the act. (7) Being
a banker, broker, merchant, trader, manufacturer, or miner, and fraudulently
stopping payment, or suspending and not resuming payment of his commercial
paper, within aperiod of 14 days. The petition might be made by a creditor or

creditors, the aggregate of whose provable debts amounted to at least $250;
and was to be brought within six months after the alleged act of bankruptcy
had been committed.
Provision was also made by the act, for restraining iransfers of property by
the debtor; for holding meetings of creditors; for the appointment of an as
signee in bankruptcy to collect the debtor‘s assets for the beneﬁt of cred
itors, and to settle the estate, etc. The assignee was chosen by the greater
part in value and in number of the creditors, who had proved their debts,

"‘\\t..~,,,‘,

584

OF TITLE BY BANKRUPTCY.

burden of their debts by paying them, and no means existed for
an enforced distribution of their estates.

Under these statutes,

it was held that buying only, or selling only, would not qualify
a man to be a bankrupt; but it must be both buying and selling,
and also getting a livelihood by it, as by exercising the calling
of a merchant, a grocer, etc. But no handicraft occupation would
make a man a regular bankrupt; as that ofa husbandrnan, gar
dener, and the like, who are paid for their work and labor. \Vhen,

however, persons buy goods, and make them up into salable com
modities—as shoe-makers, smiths, and the like—here, though

part of the gain'is by bodily labor, and not by buying and selling.
subject to the approval of the judge.

He might be required to give a bond for

the faithful performance of the trust conﬁded to him. As soon as he was ap
pointed and qualiﬁed, the judge, or register in bankruptcy, assigned and con
veyed to him all the estate, real and personal, of the bankrupt, with all the
deeds, books, and papers relating thereto: and this assignment vested all such
property and estate in the assignee, and dissolved any attachment made
thereon within four months before the commencement of bankruptcy proceed

ings.

But therewereexempted from the operation of this conveyance certain

articles of domestic use and convenience, to the value of $500; also wearing
apparel, and such other property as was exempted from attachment or levy by

the laws of the United States. or by the laws of the bankrupt's State, in force in
1871. Such articles were reserved to the bankrupt. The assignee was empow
ercd to enforce all claims or rights of action belonging to the debtor, and to col
lect all available assets for distribution among the creditors who had proved
their claims. This distribution was made pro ram, without any priority or pre

ference whatever, except in specially excepted cases.

Thus, it was provided

that the following claims were entitled to priority, and were to be ﬁrst paid in
full, in successive order: (1) The fees, costs, and expenses of suits, and of the
several proceedings in bankruptcy. (2) All debts, taxes, or assessments due
to the United States. (3) Debts, taxes, and assessments due to the State

wherein the proceedings were pending. (4) Wages, not exceeding 850, due to
any operative, clerk, or house-servant, for labor performed within six months
before the bankruptcv proceedings.

(5) Debts due to any persons who, by the

laws of the United States, were entitled to n priority.

In regard to other

claims, dividends were declared, and each creditor received the same percentage.
At any time after the expiration of six months from the adjudication of
bankruptcy, or if no debts had been proved, or no assets had come to thehands
of the assignee, at any time after 60 days, and before the ﬁnal disposition of the
cause, the bankrupt might apply to the court for a discharge from his debts.
No discharge would be granted if the debtor had been guilty of any one of a
number of fraudulent acts or transactions which the act specially _enumerated.
No discharge was granted to a debtor whose assets were not equal to 50 per
cent. of the claims proved against the estate, upon which he was liable as prin

cipnl debtor. without the assent in writing of a majority in number and value
of his creditors who had proved their claims and to whom he was liable as prin
cipal debtor. But a person who was once discharged, and became subsequently
a voluntary bankrupt, was not entitled to a second discharge, unless his estate
paid 70 per cent. of his debts, or he obtained the assent, in writing, of three
fourths ofhis creditors in value ; there were some exceptions,however,to this rule.
There were also provisions in the act for the appointment of registers in
bankruptcy for the transaction of administrative or non-litigated busmess con
nected with the proceedings in bankruptcy. There were also special provis
ions with reference to the bankruptcy of partnerships and corporations. (See

U. S. Rev. Stat., Title lxi.)
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yet they were held to be within the statutes of bankrupts ; for
the labor is only in melioration of the commodity, and rendering
it more ﬁt for sale.

Moreover, it was held that one single act of

buying and selling would not make a mana trader, but there
must be a repeated practice and proﬁt by it. This distinction ‘
between traders and non-traders was ﬁrst broken into by an
act, taking effect in 1861, by which all persons were made
liable to become bankrupt. And now, under the act which
will henceforth regulate this branch of our law, the distinction
is also discarded.
\Ve will now give a short account of the provisions of this
new act. (46 & 47 Vict. c. 52.) '
I. All persons, even including persons who have privilege of
parliament, may be adjudged bankrupt, whether they be
traders or not.
A person becomes a bankrupt when adjudged so by the
court, either upon his own petition, or upon the petition of a
creditor, whose debt, which must be a liquidated and un
secured debt, amounts to £50 or upwards, or of several
creditors whose debts in the aggregate amount to that sum at
least. But before a creditor's petition can be presented, the
debtor must have committed one of the acts or defaults, which

are in the next paragraph termed “acts of bankruptcy." A
debtor's petition is itself an act of bankruptcy.
2. Acts of bankruptcy are: (1) making a conveyance or
assignment of his property to a trustee for the beneﬁt of his
creditors generally. (2) Making a fraudulent conveyance, gift,
delivery, or transfer of his property, or any part of it. (3)
' Making a transfer of his property or any part of it, or creating
any charge thereon, which would be void as a fraudulent pref
erence, if he were adjudged bankrupt. (4) Doing, with intent
to defeat or delay his creditors, any of the following acts: r/z‘z.,
departing from or remaining out of England; or departing
from his dwelling-house, or otherwise absenting himself; or
beginning to keep house. (5) Filing in the proper court a
declaration that he is unable to pay his debts, or presenting a

bankruptcy petition against himself. (6) Having execution
levied by seizure and sale of his goods, under civil process. (7)
Receiving a bankruptcy notice from a judgment creditor,

"\i“'YI\‘H
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requiring him to pay the judgment or to secure or compound
for it, and failing within a prescribed time to comply with the
notice or to satisfy the court that he has a counter-claim which

exceeds thejudgment debt. (8) Giving notice to any of his
creditors that he has suspended or is about to suspend pay
ment of his debts.
3. A creditor's petition must be made within three months
after the act of bankruptcy is committed; and upon due proof
of its allegations, an order may be made appointingr a receiver
for the protection of the estate. Such an order is also made
upon a debtor's petition. No creditor can then have any
remedy or action against the debtor without the leave of the
court. After a receiver is appointed, a general meeting of the
creditors is held as soon as may be, at which they are to

determine whether they will Itgree to a composition with the

debtor or prefer that he be adjudged bankrupt. If a majority
of them, representing three-fourths in value of all the creditors
who have proved, agree to the composition, it will, if approved
by the court, be carried into effect;

and

if a trustee be

appointed under it, he is subject to the same regulations as a
trustee in bankruptcy. But if no composition is arranged in
this way, or, if agreed upon, is not approved by the court, the
debtor will be adjudged a bankrupt. The act of bankruptcy
upon which the petition is founded, or the earliest act of bank
ruptcy that is proved to have been committed within three
months before the petition is presented, constitutes the
commencement of the bankruptcy.
As soon as an order of adjudication has been made, the
property of the debtor becomes divisible among his creditors.
The creditors may appoint some ﬁt person, whether a creditor
or not, as the trustee, and also nominate some other ﬁt persons
(not more than ﬁve nor less than three), who are to be creditors
who have proved their debts or their proxies, as a committee
of inspection, for the purpose of superintending the admin-4
istration of the bankrupt's property by the trustee; or the

creditors may leave the appointment of the trustee to the
committee. The title of the trustee relates back to the com
mencement of the bankruptcy. After the adjudication of
bankruptcy, the creditors may agree to a composition with the
debtor, and if this is approved by the court, the bankruptcy
will be annulled, and the composition will be enforceable as if
it had been agreed upon beforehand.
4. The property which is to be divisible among the
creditors is not to include any property held by the bankrupt
in trust for any other person, nor the tools of his trade, nor the

necessary wearing apparel and bedding of himself, his wife, and
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children; such tools, apparel and bedding not exceeding in
value the sum of £20. But it is to include (1) All such
property as may be vested in the bankrupt at the beginning of

the bankruptcy, or may be acquired by,or devolve upon him
during its continuance; (2) The capacity to exercise, or take .
proceedings to exercise, all powers over property,which might
be exercised by the bankrupt for his own beneﬁt at the
beginning, or at any time during the continuance, of the bank
ruptcy; (3) All goods being, at the beginning of the bankruptcy,
in the possession, order, or disposition of the bankrupt in his
trade or business, by the consent and permission of the true
owner, under such circumstances that he is the reputed owner
thereof; but it is provided that things in action, other than
debts due or growing due to ‘him in the course of his trade or
business are not to be deemed goods,within the meaning of
this section.
Upon the appointment of the trustee, the property vests
Without any conveyance, assignment. or transfer in him; and
the certiﬁcate by the court of his appointment constitutes his
title-deed. It is the duty of the trustee to realize all the
property, and. except in special cases, convert it into money,
and from time to time (acting with the sanction of the com
mittee) to divide it ratably among the creditors according to
the amount of their debts. Large powers of administration
are given to the trustee for these purposes; as to the debts, they
are to be paid ratably, with certain exceptions, the most
important of which are taxes, and the wages ofclerks, servants,
and workmen, which have priority over all other debts. The
debts provable in bankruptcy include all debts and liabilities.
except those of the nature of unliquidated damages arising
otherwise than by contract or promise or breach of trust,
and also except debts incurred after an act of bankruptcy with
a person who had notice of the act. Interest may be allowed
in proper cases, and claims not yet ‘due may be proved with a
rebate.

\/Vhen the whole of the property has been realized for the
beneﬁt of the creditors, or as much of it as, in the opinion of
the trustee and the committee, can be realized without need

lessly protracting the trusteeship, the trustee declares a ﬁnal
dividend; and after sufﬁcient time is given for the satisfactory
proof of claims which have been presented but not duly proved,
the bankrupt's property is distributed among the creditors

who have proved their debts. Any surplus after paying debts
and expenses is restored to the bankrupt. The trustee may
thereupon be relieved of his office, if his acts and conduct are
approved.
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The bankrupt may apply for his discharge at any time
after being adjudged bankrupt.

The court then considers his

conduct and atiairs, and may either grant an absolute order of

discharge, or, if he has been guilty of various negligent or

wrongful acts (such as not keeping proper books of account,
trading after knowing of his insolvency, bringing on his bank
ruptcy by rash speculation, being guilty of 1-raud,etc.), may

refuse such an order, or suspend the operation of the order for
a speciﬁed time, or grant it subject to any conditions with
—-iiawg

respect to any income or property that he may afterwards

.'V.

acquire.

As one of such conditions, the court may require him

'§"3nn_
-_-1

":

to consent to judgment sing entered against him by the re
ceiver or trustee for any balance of the debts provable under the

bankruptcy, which is not satislied at the time of the discharge.
p,

An order of discharge releases the bankrupt from all debts
provable under the bankruptcy, except those which he incurred

by means of any fraud or breach of trust. and those of which
he obtained forbearance by means of fraud; and also except
debts due on recognizances, and debts due to the crown, or

relating to the revenue; but of these last he may be discharged
if the commissioners of the treasury certify their consent in
writing to such discharge. if the bankrupt fails to obtain an
order of discharge, then if he obtains credit to the extent of
£20 or upwards from any person, without informing such
person that he is an undischarged bankrupt_. he is guilty of a.
misdemeanor. He is also subject to many political disqualiﬁ
iut an adjudication of bankruptcy may be annulled
cations.
where it is proved to the court that the debtor ought not to

have been adjudged bankrupt, or that his debts are paid in full.]‘
'°'()ther important methods of obtaining title from a tailingr debtor, are by
agret-t'ttetits for a cotnposition, and by assi;;ntnt-tit.

A “cotnpositi0n" is a

voluntarv arrangt-int-nt, made by a debtor with his t‘t'L“tll[t)t‘S,

in which they

agree to accept a part paytuent in tnll satist.ntiott of lltt'lt' claims, and to
grant the debtor a cotnplt-te tlisclnttge. This is tjotntnonly made by deed,
tetmed :1 “ cotnposition deed ;" bttt wln-n the itttlt_-litt-tltnnss arises out of simple
contract, it tnay be made orally, or bv instrument not nntltt" seal. The com
position must be f'ound<:t.l upon a $tllltt‘it‘t1l consitletation. lt it be made with
a single creditor, his ztgteenn-nt to :tccept a less sum than the whole claim, in
lull satisfaction, is not sutlicirnt, but there must be some lI't(itfI‘.ItCDdK’DK con
sideration, such as the payment of a sum of money by a third person, or a
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CHAPTER XXXI.
[m.. COMM.——BOOK 11. en. xxxn.]
Of Title by Tertanzent and Adminislralion.
THERE yet remains to be examined, in the present chapter,

two other methods of acquiring personal estates, viz. by tcstamcnt
and admz'nz‘stratz'0n. And these I propose to consider in one and
the same view; they being in their nature so connected and
blended together, as makes it impossible to treat of them dis~
tinctly, without manifest tautology and repetition. _
XI., XII. In the pursuit, then, of this joint-subject, I shall,
ﬁrst, inquire into the original and antiquity of testaments and ad
ministrations ; shall, secondly, show who is capable of making a
last will and testament ; shall, thirdly, consider the nature of a
testament and its incidents ; shall, fourthly, show what an execu

tor and administrator are, and how they are to be appointed;
and, lastly, shall select some few of the general heads of the
oﬁice and duty of executors and administrators.
First, as to the orzlgiual of testaments and administrations.
We have more than once observed, that when property came to
be vested in individuals by the right of occupancy, it became
necessary for the peace of society, that this occupancy should be
stipulation by the debtor to pay the smaller sum, at a time or in a manner

more beneﬁcial to the creditor than the payment of the full amount, according
to the terms originally agreed upon. But when the engagement is made with
several creditors, their mutual promises to accept a percentage in liquidation
of their demands, will constitute a sufﬁcient consideration. (See Wilfim/u
v. Carringlan, I Hilton, 515.) The composition deed need not be in any
particular form. It may contain any stipulations, not invalid upon otherlegal
grounds, upon which the parties may agree. Thus, it is sometimes provided

that the composition shall be valid and obligatory only in case all the
creditors enter into the compromise; and it, in such a case, any of the
creditors refuse, the composition is not binding. (Durgin v. Ireland, 14
N. Y. 322.) It is not, however, requisite, irrespective of such an agreement,
that all the creditors should enter into the compromise, and as many will be
bound as do become parties to the composition deed. The terms and coh
ditions of the deed must be strictly complied with, by the debtor, to be a
bar to an action by the creditor to recover the full claim (Smy/he v. Gray

dan, 29 How. Pr. II); and unless the reduced amount agreed upon be paid
on the day appointed, the original debt is revived. (Penni/nan v. Elliol/,.
27 Barb. 3r5.) After a composition is entered into, any secret arrangement,

giving a preference to any one of the creditors contrary to the terms ot
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continued, not only in the present possessor, but in those persons
to whom he should think proper to transfer it ; which introduced

''49()] the doctrine and practice of alienations, *‘gifts, and con
tracts.

But these precautions would be very short and imperfect,

if they were conﬁned to the life only of the occupier; for then,
upon his death, all his goods would again become common, and
create an inﬁnite variety of strife and confusion. The law of
very many societies has therefore given to the proprietor a right
of continuing his property after his death, in such persons as he
shall name; and, in defect of such appointment or nomination,
or where no nomination is permitted, the law of every society has
directed the goods to be vested in certain particular individuals,

exclusive of all other persons. The former method of acquiring
personal property, according to the e.\press directions of the de
ceased, we call :1 for/(2//zu/1!.‘ the latter, which is also according to
the will of the deceased, not expressed indeed, but presumed by

the law, we call in England an rm’/111'/zi.s‘t1'm‘/'0/1 ,' being the same
which the civil lawyers term a succession ad 1'/mm:/0, and which
answers to the descent or inheritance of real estates.

Testaments are of very high antiquity.

\Ve ﬁnd then in use

among the ancient llcbrcws ; though I hardly think the example

usually given of .»'\bralizun's complaining that, unless he had
some children of his body, his steward Eliezer of Damascus would
be his heir, is quite conclusive to show that he had made him so
by 201'//.

And, indeed, a learned writer has adduced this very

the deed. is fraudulent and invalid.

(I.an"1'a//re v. (‘/izr/lg 36 N. Y. 128;

I)’/irs v. .1/'(I//mo/1, 45 N. Y. 23: Tore/1.r¢'/m’ v. ."'\'¢"a'¢.'//, 22 How. Pr. 164.)

No securities, given in accordance with such an undcrhand arrangeznent, will
be enforceable. The principles upon which the validity of composition
agreements is based. are substanti;ill_v the same as those upon which the
doctrine of accord and satisfaction depends.
The other method of securing a division of the debtor’s assets among
his creditors, is by an 1zs.r.':.'j/1///z‘/M in //'1'/J‘/_/TU’ I/Ir.‘ //01¢‘/it of rrczlﬂorr.
The assignee becomes a trustee. and is under the ortlinaiy duties and re
sponsibilities of trustees. and is held to a faithful discharge of his trust. The
method of making an assignment. and of distributing the assets, is frequently
regulated by statute in the various States. l’rcfcrcnti.tl zlssigiiiiiciits, by which
the cluirns of certain creditors are prcfcttctl to otlicrs, are gcucrnllv held allow:
able, unless prohibited by the provisions of :1 bzmkrupl or insolvent law or
other statute. The last U. S. bankrupt law forbade suclt prcft-rences, when
made within :1 spccilicd time before the petition in bunl\'ruptcy, but this Statute
is now tcpc:1lcd. (Sec notc 1, (2/1/J.)
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passage to prove, that, in the patriarchal age, on failure of chil
dren, or kindred, the servants born under their masters roof suc
ceeded to the inheritance as heirs-at-law. But (to omit what
Eusebius and others have related of Noah’s testament, made in

wrzﬁng and witnessed under his sml, whereby be disposed of the
whole world) I apprehend that a much more authentic instance

of the early use of testaments may be found in the Sacred writings,
wherein Jacob bcqueaths to his son Joseph a portion of his in
"' heritance double to that of his brethren : which will we [*491

ﬁnd carried into execution many hundred years afterwards, when
the posterity of Joseph were divided into two distinct tribes, those
of Ephraim and Manasseh, and had two several inheritances as

“signed them; whereas the descendants of each of the other
patriarchs formed only one single tribe, and'had only one lot of
inheritance. Solon was the ﬁrst legislator that introduced wills
into Athens ; but in many other parts of Greece they were totally
discountenanced. In Rome they were unknown, till the laws of
the twelve tables were compiled, which ﬁrst gave the right of
bequeathing : and, among the Northern nations, particularly
among the Germans, testaments were not received into use.
And this variety may serve to evince, that the right of making
wills, and disposing of property after death, is merely a creature
of the civil state ; which has permitted it in some countries and
denied it in others : and, even where it is permitted by law, it is

subjected to different formalities and restrictions in almost every
nation under heaven.
\Vith us in England, this power of bequeathing is coeval with
the ﬁrst rudiments of the law: for we have no traces or memori
als of any time when it (lid not exist. Mention is made of
intestacy, in the old law before the Conquest, as being merely ac
cidental ; and the distribution of the intestate's estate, after pay
ment of the lords heriot, is then directed to go according to the

established law.

“ Sit/c quis 1'/zczzria, siz/c morlc rcpculz'r1a,_f1/crit

2'/ztcstatzzr mortuus, domi/m.r tamcu 1111//am rcrzmz suarum ;>nr!cm

(jﬁnrlcr cam quwjurc dcbclur /zc/-coti nor/zinc) ribi a.rrmnz'lo. Vc
rum po:sc_r.\‘z'ouc.\' u.corz', libcris, ct cogzzalione ;§ro.rz'mz's, /W0 suo
cuiqucjure, dz'strz'&ua1ztur.” But we are not to imagine, that this
power of bequeathing extended originally to all a man's personal
estate. On the contrary, Glanvil will inform us, that by common
law, ‘as it stood in the reign of Henry the Second, a ["192
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man’s goods were to be divided into three equal parts I of which
one went to his heirs or lineal descendants, another to his wife,

and the third was at his own disposal : or, if he died without a
wife, he might then dispose of one moiety, and the other went to
his children; and so 4' L‘()/1’Z'£’/‘S0, if he had no children. the wife

was entitled to one moiety, and he might bequeath the other;
but if he died without either wife or issue, the whole was at his

own disposal. The shares of the wife and children were called
their rmm/la!)/c parts ; and the writ do mffv/m('u'/1' /tar/c [10/zomm
was given to recover them.
_'
4 wvgli‘|‘:_.§\_‘| ‘n

This continued to he the law of the land at the time of magna
('/[(7/"/(7, which pr<wides, that the king's debts shall ﬁrst of all be
levied, and then the residue of the goods shall go to the executor

to perform the will of the deceased ; and, if nothing he owing to
the crown, "(W1/1/it m/(2//(1 (£1/(I/If t/if.’//xv/0 ,' .m/w's I/.1'0i'1'I;]7SZ-IIS ct

/11/¢'/'/x 5/113' mX/'0//(2/Iz'/M1/s /tar/1'/11/.s‘ _\"2/23'." In the reign of King
Edward the Third, this right of the wife and children i was still
'~,'l
.1’

held to he the universal or common law; tliot:gh frequently
pleaded as the local custom of Berks, De\'on, and other counties:
and Sir Henry Finch lays it down expressly, in the reign of
Charles the First, to he the general law of the land. But this
law is at present altered by imperceptible tlc~gi'e(ts, and the de
ceased may now, by will, bequeath the whole of his goods and
chattels; though we cannot trace out when ﬁrst this alteration
l>egan. Indeed, Sir lidward Coke is of opinion, that this never
*‘493] was *the general law, but only obtained in particular
places, by special custom : and to establish that doctrine, he relies
on a passa_;e in llracton, which. in truth, when compared with
the context. makes directly against his opinion.

For Bracton

lays down the doctrine of the reasonable part to be the common
law; but mentions that as a particular e.\'ception, which Sir
lidward Coke has hastily cited for the general rule. 1'\nd Glanvil,
11:0;/za ('/[(1/‘/(I, l“leta_ the year-hooks, ]*‘itzlicrbert. and Finch, do
all agree with Bracton, that this ri;;ht to the /717/'5 2'a/z'0llabz'/is
was by the common law : which also continues to this day to be

the general law of our sister kingdom of Scotland. To which we
may add, that. whatever may have been the custom of later years
in many parts of the kingdom. or howe\'c1' it was introduced in
derogation of the old common law, the ancient method continued
in use in the province of York, the principality of \\'ales, and in
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the city of London, till very modern times: when, in order to
favor the power of bequeathing, and to reduce the whole kingdom
to the same standard, three statutes have been provided: the
one 4 & 5 VVm. 8: M., ch. 2, explained by2 & 3 Ann.,ch. 5, for the
province of York ; another 7& 8 W. III., ch. 38, for Vl/ales; and
a third; II Geo. I., ch. 18, for London: whereby it is enacted,
that persons within those districts, and liable to those customs,

may (if they think proper) dispose of all their personal estates
by will; and the claims of the widow, children, and other rela

tions, to the contrary, are totally barred. Thus is the old com
mon law now utterly abolished throughout all the kingdom of
England, and a man may devise the whole of his chattels as
freely as he formerly could his third part or moiety. In dispos
ing of which, he was bound by the custom of many places (as was
stated in a former chapter) to remember his lord and thechurch,
by leaving them his two best chattels, which was the original of
heriots and mortuaries; and afterwards he was left at his own

liberty, to bequeath the remainder as he pleased.
*In case a person made no disposition of such of his [*494

goods as were testable, whether that were only part or the whole
of them, he was, and is, said to die intestate ; and in such cases

it is said, that by the old law the king was entitled to seize upon
his goods, as the farms patrz'zz', and general trustee of the king.
dom. This prerogative the king continued to exercise for some
time by his own ministers of justice ; and probably in the county
court, where matters of all kinds were determined : and it was

granted as a franchise to many lords of manors, and others, who
have to this day a prescriptive right to grant administration to‘
their intestate tenants and suitors, in their own courts baron, and‘
other courts, or to have their wills there proved, in case they
made any disposition. Afterwards, the crown, in favor of the-'

church, invested the prelates with this branch of the prerogative ;
which was done, saith Perkins, because it was intended by the

law, that spiritual men are of better conscience than laymen, and‘
that they had more knowledge what things would conduce to the
beneﬁt of the soul of the deceased.

The goods, therefore, of"

intestates were given to the ordinary by the crown ; and he might’
seize them, and keep them without wasting, and also might give,
aliene, or sell them at his will, and dispose of the money in piosi
u.m:: and, if he did otherwise, he broke the conﬁdence which
38
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the law reposed in him. So that, properly, the whole interest
and power which were granted to the ordinary, were only those
of being the king's almoner within his diocese; in trust to dis
tribute the intestate's goods in charity to the poor, or in such
superstitious uses as the mistaken zeal of the times had denom
inated pious. And, as he had thus the disposition of intestates'
effects, the probate of wills of course followed : for it was thought
just and natural, that the will of the deceased should be proved
to the satisfaction of the prelate, whose right of distributing his
chattels for the good of his soul was effectually superseded
thereby.
"‘495]
*The goods of the intestate being thus vested in the
ordinary upon the most solemn and conscientious trust, the rev
erend prelates were, therefore, not accountable to any, but to
God and themselves, for their conduct. But even in Fleta‘s time

it was complained “ quad ordi/zarz'z', /mju.rmodz' ézma 1101/127:0 calc
siaz orcupmztcs nullam 11¢’! saltem 1'/m'vbz'tam fachmt dz'sfrz'butz'01mn."
And to what a length of iniquity this abuse was carried, most
evidently appears from a gloss of Pope Innocent IV., written‘
about the year I250; wherein he lays it down for established
canon law, that “ in Brz'tamzz'a terlia pars bauarum dccmdeutz'mn
ab z'm‘e.rtato ‘in 0;)u: zccleszk at pauper)”/z dzkpelzsalzda est.” Thus,
the popish clergy took to themselves (under the name of the
church and poor) the whole residue of the deceased’s estate, after
the pallet rationabz'le.r, or two thirds, of the wife and children

were deducted ; without paying even his lawful debts, or other
-charges thereon.

For which reason, it was enacted by the stat—

ute of Westm. 2, that the ordinary shall be bound to pay the
‘debts of the intestate so far as his goods will extend, in the same
manner that executors were bound in case the deceased had left
a will: a use more truly pious, than any requierrz, or mass for his
soul. This was the ﬁrst check given to that exorbitant power,
which the law had entrusted with ordinaries. But, though they

were now made liable to the creditors of the intestate for their
just and lawful demands; yet the re:z'a’zunn, after payment of
debts, remained still in their hands, to be applied to whatever
-purposes the conscience of the ordinary should approve. The
ﬂagrant abuses of which power occasioned the legislature again
to interpose, in order to prevent the ordinaries from keeping any
longer the administration in their own hands, or those of their
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immediate l‘dependents : and therefore the statute 31 [*496
Edw. III., ch. II, provides, that, in case of intestacy, the ordi

nary shall depute the nearest and most lawful friends of the de
ceased to administer his goods ; which administrators are put upon
the same footing, with regard to suits and to accounting, as
executors appointed by will. This is the original of administra
tors, as they at present stand ; who are only the oﬁicers of the
ordinary, appointed by him in pursuance of this statute, which
singles out the next and most lawﬁz/_/'rz‘e/za’ of the intestate; who

is interpreted to be the mart qfb/0011’ that is under no legal dis
abilities. The statute 21 Hen. VIII., ch. 5, enlargesa little more
the power of the ecclesiastical judge; and permits him to grant
administration eit/wr to the widow, or the next of kin, or to both

of them, at his own discretion ; and where two or more persons
are in the same degree of kindred, gives the ordinary his election
to accept which ever he pleases.
Upon this footing stands the general law of administrations
at this day.1 Ishall, in the farther progress of this chapter,
mention a few more particulars, with regard to who may, and
who may not, be administrator; and what he is bound to do when

he has taken this charge upon him: what has been hitherto
remarked only serving to show the original and gradual progress
of testaments and administrations; in what manner the latter

was ﬁrst of all vested in the bishops by the royal indulgence;
and how it was afterwards, by authority of parliament, taken from
them in effect, by obliging them to commit all their power to
particular persons nominated expressly by the law.
1 “ Thus stood the general law of probate and administration till the year
1857, when the Probate Act was passed.

That act abolished the jurisdiction

of the ecclesiastical and all other courts then existing to grant probate of
wills, or letters of administration of the personal estates of intestates. A new
court was established, called the Court of Probate, which now exclusively

exercises, in the name of Her Majesty, every jurisdiction, and performs all
duties relating to the personal estates of deceased persons, formerly exer
cised or performed by the ordinaries, or other courts; with, however, this ex

ception, as to jurisdiction, that no suits for legacies, or for distribution of
residue, are to be entertained. The act abolished the jurisdiction of the old
ecclesiastical and other courts, but did not confer upon the new court any
jurisdiction over the administration of the estates; which, indeed, is one of
the chief functions of the Court of Chancery.” (Broom & Hadley’s Comm.,
ii. 639; sec anlz, p. 142, n. 2, post, p. 65!, n. 9.)

In the United States similar jurisdiction is conferred upon special courtsI
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I proceed now, secondly, to inquire who may, or may not,

makea testament ; or what persons areabsolutely obliged by law
to die intestate. And this law is entirely prohibitory; for, regu
larly, every person hath full power and liberty to make a will,
that is not under some special prohibition by law or custom:
""497] which prohibitions are principally upon three ‘accounts:
for want of suﬂicient discretion; for want of suﬁicient liberty
and free will ; and on account of their criminal conduct.
1. In the ﬁrst species are to be reckoned infants, under the
age of fourteen if males, and twelve if females ; which is the rule

of the civil law.2 For, though some of our common lawyers have
held that an infant of any age (even four years old) might make
a testament, and others have denied that under eighteen he is
capable, yet, as the ecclesiastical court is the judge of every tes
tator’s capacity, this case must be governed by the rules of the
ecclesiastical law. So that no objection can be admitted to the
will of an infant of fourteen, merely for want of age : but, if the
testator was not of sutﬁcient discretion, whether at the age of
fourteen or four-and twenty, that will overthrow his testament.
Madmen, or otherwise non rompotes, idiots or natural fools, per
sons grown childish by reason of old age or distemper, such as
have their senses besotted with drunkenness,—all these are inca

pable, by reason of mental disability, to make any will so long as
such disability lasts.’ To this class also may be referred such
which are termed “probate” or “ surrogate ” courts, etc. Their jurisdiction
is generally limited to the county in which they are established.
2 By the present English law, a person must be twenty-one years of age,
in order to make a valid will, either of real or personal property.
In the United States, the rule of the common-law, as stated in the text, is
still in force, unless changed by statute. But, in some States, statutes have
been passed, prescribing a more advanced age as a necessary qualiﬁcation.
Thus, in New York, a male must be eighteen years old, and a female sixteen,
in order to make a valid will of personal estate.
3To be capable of making a will, the testator must be possessed of a
sound and disposing mind and memory, so as to be able to make a testa
mentary disposition with sense and judgment, in reference to the situation

and amount of his property, and the claims of those who are or might be the
objects of his bounty. (Clark v. Fir/izr, I Paige, I71 ; [lam v. 1’u//man, 72 N.
Y. 269; and sec 66 N. Y. 144.) But mental imbecility may exist, and yet not

be so pronounced or extreme as to destroy testamentary capacity.

For it is,

in general, sutﬁcicnt that the testator should be able to comprehend the state
of his affairs with reasonable exactness, to understand the nature and con
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persons as are born deaf, blind, and dumb; who, as they have

always wanted the common inlets of understanding, are incapa
ble of having auimum testandi, and their testaments are there
fore void.‘
2. Such persons as are intestable for want of liberty or freedom
of will, are by the civil law, of various kinds; as prisoners, captives,
and the like. But the law of England does not make such per
sons lbsolutely intestable ; but only leaves it to the discretion of
the court to judge, upon the consideration of their particular cir
cumstances of duress, whether or no such person could be sup
posed to have !z'bcrunz am‘mum testandz'. And, with regard to
feme-eoverts, ourlaw differs still more materially from the civil.

Among the Romans there was no distinction ; a married woman
was as capable of bequeathing as a feme-sole. But with us a
l"married woman is not only utterly incapable of devising [*498
lands, being excepted out of the statute of wills, 34 & 35 Hen.
VIII., ch, 5, but also she is incapable of making a testament of
1:/zaltcls, without the license of her husband. For all her personal
chattels are absolutely his ; and he may dispose of her chattels
real, or shall have them to himself if he survives her : it would

be therefore extremely inconsistent, to give her a power of defeat
ing that provision of the law, by bequeathing those chattels to
another. Yet by her husband's license she may make a testa
ment; and the husband, upon marriage, frequently covenants
with her friends to allow her that license: but such license is
more properly his assent ; for unless it be given to the particular
will in question, it will not be a complete testament, even though
the husband beforehand hath given her permission to make a will.
Yet it shall be suﬁicient to repel the husband from his general

right of administering his wife's effects ; and administration shall
dition of his property, the effect of the disposition which he intends to
make, and his duty towards those dependent upon him; but he must act
voluntarily, and not under undue influence, duress, or fraudulent deception.

(See Vrm Guyslirrg v. Van Kurm, 35 N. Y. 70; Delrzﬁeld v. Paris/1., 25
N. Y. 9; Stewart v. Lz's;ﬁemzra', 26 W end. 2 5 5 ; Seaman’: Friend Sociely v.
Hopper, 33 N. Y. Gig.) But neither habitual drunkenness, nor the actual
stimulus of intoxicating liquors. at the time of executing the will, incapaci
tates a testator, unless the excitement be such as to disorder his faculties
and pervert his judgment. (Park v. Cary, 27 N. Y. 9; B/‘oun v. Torrqy,
24 Barb. 583.)

4 This is now an entirely discarded doctrine.
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be granted to her appointee, with such testamentary paper
annexed.

So that, in reality, the woman makes no will at all,

but only something like a will; operating in the nature of an
appointment, the execution of which the husband, by his bond,
agreement, or covenant, is bound to allow. A distinction similar

to which we meet with in the civil law. For though a son who
was in jbolestate j>arz;ztz's could not by any means make a formal
and legal testament, even though his father permitted it, yet he
might, with the like permission of his father, make what was
called a dorzalio mor!z's causa. The Queen consort is an excep
tion to this general rule, for she may dispose of her chattels by
will, without the consent of her lord : and any feme-covert may
make her will of goods, which are in her possession in autcr droit
as executrix or administratrix ; for these can never be the prop
erty of the husband: and, if she has any pin-money or separate
maintenance, it is said she may dispose of her savings.thereout

"'499] *by testament, without the control of her husband. But,
if a feme-sole makes her will, and afterwards marries, such sub
sequent marriage is esteemed a revocation in law, and entirely
vacates the will.“
3. Persons incapable of making testaments, on account of
their criminal conduct, are, in the ﬁrst place, all traitors and

felons, from the time of conviction; for then their goods and
chattels are no longer at their own disposal, but forfeited to the
king. Neither can a fr/0 de :2 make a will of goods and chattels,
for they are forfeited by the act and manner of his death; but
he may make a devise of his lands, for they are not subjected to
any forfeiture. Outlaws also, though it be but for debt, are
incapable of making a will, so long as the outlawry subsists, for

their goods and chattels are forfeited during that time. As for
persons guilty of other crimes, short of felony, who are by the
civil law precluded from making testaments (as usurers, libellers
and others of a worse stamp), by the common law their testa
ments may be good. And in general the rule is, and has been so
at least ever since Glanvil‘s time, quad libera sit cuju.rrunque
ultima volu/ztax.
5 It is the tendency of modern legislation to give to married women full
power to dispose by will of their separate property, both real and personal.
Statutes of this kind have been passed in a number of the United States,
But, so far as unchanged by statute, the common-law rule is still in force in

this country.
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Let us next, t/u'1'd/y, consider what this last will and testa

ment is, which almost every one is thus at liberty to make; or,
what are the nature and incidents of a testament.

Testaments,

both Justinian and Sir Edward Coke agree to be so called, be
cause they are z‘cstntz'0 mmtis : an etymon which seems to savor
too much of the conceit; it being plainly a substantive derived
from the verb teslari, in like manner as jumme/ztzmz, z'nn'ezm’/ztu//r,
and others, from other verbs. The deﬁnition of the old Roman

lawyers is much better than their etymology ; “volzmlalz's 1:051/r¢
justa smtc/ztia de ca, quad quis /tort mortem sunm ﬁeri 1/slit: "
which may be thus rendered into English, “the legal declaration
of a man’s intentions, *which he wills to be performed [*500

after his death." It is called smtc/ztz'a, to denote the circum
spection and prudence with which it is supposed to be made: it
is z/0/zmtatis mutrw swzte/zlzlz, because its eﬁicacy depends on its
declaring the testator’s intention, whence in England it is em
phatically styled his will: it is justa st/ltcIztz‘('l,' that is, drawn,
attested, and published, with all due solemnities and forms of

law: it is de 60, quad quis post mortc//1 smzm ﬁeri ‘Z15’/ii, because
a testament is of no force till after the death of the testator.
These testaments are divided into two sorts: writtm, and

verbal or nu/m1j>alz'w,- of which the former is committed to
writing, the latter depends merely upon oral evidence, being de
clared by the testator in exlremi: before a suﬁicient number of
. witnesses, and afterwards reduced to writing.

A codicil, mdz'cz'/

111:, a little book or writing, is a supplement to a will, or an ad
dition made by the testator, and annexed to, and to be taken as
part of, a testament ; being for its explanation, or alteration, or to
make some addition to, or else some subtraction from, the for

mer disposition of the testator.

This may also be either written

or nuncupative.

But, as 7211/mt/>atz'w wills and codicils (which were formerly
more in use than at present, when the art of writing is become
more universal) are liable to great impositions, and may occasion
many perjuries, the statute of frauds, 29 Car. II., ch. 3, hath laid

them under many restrictions; except when made by mariners
at sea, and soldiers in actual service.

As to all ‘other persons.

it enacts: I. that no written will shall be revoked or altered by
a subsequent nuncupative one, except the same be in the lifetime
of the testator reduced to writing, and read over to him, and ap
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proved, and unless the same be proved to have been so done by
the oaths of three witnesses at the least; who, by statute 4 8: 5
Ann., ch. 16, must be such as are admissible upon trials at com—
mon law.

2. That no nuncupative will shall in anywise be good,

where the estate bequeathed exceeds 30. , unless proved by three
such witnesses, present at the making thereof (the Roman law
requiring seven), and unless they or some of them were specially

I"501] required to bear *‘witness thereto by the testator himself ;
and unless it was made in his last sickness, in his own habita

tion or dwelling-house, or where he had been previously resident
ten days at the least, except he be surprised with sickness on a
journey, or from home, and dies without returning to his dwell
ing. 3. That no nuncupative will shall beproved by the witnesses
after six months from the making, unless it were put in writing
within six days. Nor shall it be proved till fourteen days after
the death of the testator, nor till process hath ﬁrst issued to call
in the widow, or next of kin, to contest it, if they think proper.
Thus bath the legislature provided against any frauds in setting
up nuncupative wills, by so numerous a train of requisites, that
the thing itself has fallen into disuse; and is hardly ever heard
of, but in the only instance where favor ought to be shown to it,
when the testator is surprised by sudden and violent sickness.
The testamentary words must be spoken with an intent to be
queath, not any loose idle discourse in his illness; for he must
require the by-standers to bear witness of such his intention:
the will must be made at home, or among his family or friends,

unless by unavoidable accidents; to prevent impositions from
strangers : it must be in his last sickness ; for, if he recovers, he

may alter his dispositions, and has time to make a written will :
it must not be proved at too long a distance from the testator's
death, lest the words should escape the memory of the witnesses ;
nor yet too hastily and without notice, lest the family of the tes
tator should be put to inconvenience, or surprised.6
As to zuriﬂm wills, they need not any witness of their pub
lication. I speak not here of devises of lands, which are quite of
6 The statute I Vict., ch. 26, ﬁnally did away with nuncupative wills, except
in the case of soldiers in actual service, and mariners, or seamen at sea,
who may still dispose of their personal estate in this manner. This is also

the established rule in New York, and generallyin the United States where
nuncupative wills are allowed.
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a different nature; being conveyances by statute, unknown to
the feudal or common law, and not under the same jurisdiction

as personal testaments. But a testament of chattels, written in
the testator’s own hand, though it has neither his name nor seal
to it, nor witnesses present at its publication, is good ; provided
sufficient proof can be had that it is his handwriting. And
though *written in another man's hand, and never signed :“502

by the testator, yet, if proved to be according to his instructions
and approved by him, it hath been held a good testament of the
personal estate. Yet it is the safer and more prudent way, and
leaves less in the breast of the ecclesiasticaljudge,,if it be signed
or sealed by the testator, and published in the presence of wit
nesses : 1 which last was always required in the time of Bracton ;
or, rather, he in this respect has implicitly copied the rule of
the civil law.

No testament is of any effect till after the death of the tes
tator.

“ N011: om/ze l6‘Sl(l7)lt‘7ll‘IlﬂZ morte rauszmzmatum est: rt

wlulzms tastatoris est amlm/aforizz usqm’ ad mortcm.” And there
fore, if there be many testaments, the last overthrows all the for

mer:8 but the republication of a former will revokes one of a
latter date, and establishes the ﬁrst again.

Hence it follows, that testaments may be avoided three ways :
1. If made by a person laboring under any of the incapacities
before mentioned: 2. By making another testament of a latter
date: and, 3. By cancelling or revoking it. For, though I make
a last will and testament irrevocable in the strongest words, yet
I am at liberty to revoke it : because my own act or words cannot
alter the disposition of law, so as to make that irrevocable which
is in its own nature revocable. For this, saith Lord Bacon, would
7 By the present English law, every will must be attested by two or more
witnesses. In the United States, a similar attestation is required, though the
number of witnesses varies :—in some, two are required; in others, three,
etc.
The formalities requisite to the execution of a will are prescribed by

statute in the several States.
5 But a subsequent testament does not entirely avoid aformer one, unless
it contain an express clause of revocation, or equivalent expression of inten~
tion, or be manifestly inconsistent with the provisions of the one previously
made. So far as the provisions of the successive instruments are consistent
and reconcilable, they may stand together.
(Nelsorz v. /VcGz_'ﬂ’ert, 3 Barb.
Ch. 158; Wi/.r0n v. lVils0n, 8 Cow. 56.) But, if a will disposes of all a
testator’s property, it reverses all former wills, though it contain no clause
of revocation. (Simmans v. Sinunons, 26 Barb. 68.)
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be for a man to deprive himself of that, which of all other things
is most incident to human condition; and that is, alteration or

repentance.

It hath also been held, that, without an express

revocation, if a man, who hath made his will, afterwards marries

and hath a child, this is a presumptive or implied revocation of
his former will, which he made in his state of celibacy.“ The
Romans were also wont to set aside testaments as being z'uoﬁz"cz'osa,
deﬁcient in natural duty, if they disinherited or totally passed by
503*] (without assigning a true and "‘sufﬁcient reason) any of
the children of the testator. But, if the child had any legacy,
though ever so small, it was a proof that the testator had notlost
his memory or his reason, which otherwise the law presumed;
but was then supposed to have acted thus for some substantial
cause: and in such case no quercla z'noﬂin'o.ri testammti was al
lowed. Hence probably has arisen that groundless vulgar error,
cf the necessity of leaving the heir a shilling, or some other ex
press legacy, in order to disinherit him effectually : whereas the
law of England makes no such constrained suppositions of for
getfulncss or insanity; and therefore, though the heir or next
of kin be totally omitted, it admits no quere/a i/zuﬁicz'asz', to set
aside such a testament.
We are next to consider, four!/z/y, what is an executor, and
what an administrator ; and how they are both to be appointed.
An executor is he to whom another man commits by will the
execution of that his last will and testament. And all persons
are capable of being executors, that are capable of making wills,
and many others besides ; as feme-coverts and infants : nay,
even infants unborn, or in 1/mire sa rncre may be made executors.

But no infant can act as such till the age of seventeen years;
till which time administration must be granted to some other,
dum/zfa minore azlate. In like manner as it may be granted du—
rantcabsm/z'rz, or {ﬁe/zdmte lite ; when the executor is out of the

realm, or when a suit is commenced in the ecclesiastical court

touching the validity of the will. This appointment of an execu
tor is essential to the making of a will : and it may be perform
ed either by express words, or such as strongly imply the same.
But if the testator makes an incomplete will, without naming
9 This is also the general rule, in the United States.

The present English

rule is that marriage alone in all cases revokes a will, except in certain
cases, where the will is made in the exercise of a power of appointment.
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any executors, or if he names incapable persons, or if the execu
tors named refuse to act: in any of these cases, the ordinary
must

“‘grant administration cum tesfammto amwxo to P504

some other person ; and then the duty of the administrator, as
also when he is constituted only duraute minore retalc, &c., of an

other, is very little different from that of an executor. And this
was law so early as the reign of Henry II.; when Glanvil informs
us that “ tartamenti exec:/tores arse dzbent ii, quot testa/or ad /we

r/qgerz't, at quibus cumm zfse comnzz'seﬁt,' si vero testator rm/lo: ad
/10: rzomz'/zaz/erit, posslmt propi/zqui et ronsn/:gztz'mi zlﬂszﬂs d¢_’/llllfli
ad id ﬁzcielzdzlm sz 2'/zgcrcrz."
But if the deceased died wholly intestate, without making
either will or executors, then general letters of administration

must be granted by the ordinary to such administrator as the
statutes of Edward, the Third and Henry the Eighth, before
mentioned, direct.

In consequence of which we may observe ;

1. That the ordinary is compellable to grant administration of
the goods and chattels of the wife, to the husband or his repre
sentatives ; and of the husband's effects, to the widow, or next
of kin ; but he may grant it to either, or both, at his discretion.
2. That, among the kindred, those are to be preferred that are

the nearest in degree to the intestate; but of persons in equal
degree, the ordinary may take which he pleases. 3. That this
near/ms: or propinquity of degree shall be reckoned according to
the computation of the civilians; and not of the canonists, which
the law of England adopts in the descent of real estates; because,

in the civil computation, the intestate himself is the ta/'/;zz'uus, a
quo the several degr_ees are numbered ; and not the common an
cestor, according to the rule of the canonists. And therefore in
the ﬁrst place the children, or (on failure of children) the parents
of the deceased, are entitled to the administration ; both which
are indeed in the ﬁrst degree ; but * with us the children ["‘505

are allowed the preference. Then follow brothers, grandfathers,
uncles or nephews (and the females of each class respectively),
and lastly, cousins. 4. The half blood is admitted to the admin
istration, as well as the whole, for they are of the kindred of the

intestate, and only excluded from inheritances of land upon feudal
reasons. Therefore the brother of the half blood shall exclude
the uncle of the whole blood; and the ordinary may grant ad
ministration to the sister of the half, or the brother of the whole
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blood, at his own discretion.

5.- If none of the kindred will take

out administration, a creditor may, by custom, do it. 6. If the
executor refuses, or dies intestate, the administration may be

granted to the residuary legatce, in exclusion of the next of km.
7. And lastly, the ordinary may, in defect of all these, commit
administration (as he might have done before the statute of Ed
ward III.) to such discreet person as he approves of; or may
grant him letters ad col/zlgc/m'um brma dqfmzcti, which neither
makes him executor nor administrator ; his only business being
to keep the goods in his safe custody, and to do other acts
for the beneﬁt of such as are entitled to the property of the de
ceased. If a bastard, who has no kindred, being nu//iusﬁlz'us, or
any one else that has no kindred, dies intestate, and without wife

or child, it hath formerly been held that the ordinary might seize
his goods, and dispose of them in /n'os 115113. But the usual course
*506] now is for some one to procure * letters patent, or other
authority from the king ; and then the ordinary of course grants
administration to such appointee of the crown.10
The interest vested in the executor by the will of the deceased,
may be continued and kept alive by the will of the same execu
tor: so that the executor of A.’s executor is to all intents and
purposes the executor and representative of A. himself ;11 but the
executor of A.’s administrator, or the administrator of A.’s execu~

tor, is not the representative of A. For the power of an execu
tor is foundcd upon the special conﬁdence and actual appoint
ment of the deceased; and such executor is therefore allowed to

transmit that power to another, in whom he has equal conﬁdence;
but the administrator of A. is merely the oﬁicer of the ordinary,
prescribed to him by act of parliament, in whom the deceased
has reposed no trust at all; and therefore, on the death of that

oﬁicer, it results back to the ordinary to appoint another.

And,

with regard to the administrator of A.’s executor, he has clearly
‘° There are statutes, in the several American States, declaring what
classes of persons shall be capable of acting as executors or administrators,

and providing for their appointment.

But there is a general similarity be

tween these provisions and the rules stated in the text.
11 This rule has been changed by statute in a number of the American
States, providing that no executor of an executor shall, as such, be au
thorized to administer on the estate of the ﬁrst testator, but an administra

tor with the will annexed shall be appointed.
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no privity or relation to A. ; being only commissioned to admin
ister the effects of the intestate executor, and not of the original
testator.

\Vherefore, in both these cases, and whenever the

course of representation from executor to executor is inter
rupted by any one administration, it is necessary for the
ordinary to commit administration afresh, oft/ze good: of the de
ceased not administered by the former executor or administrator.
And this administrator dc domlr 12012, is the only legal represen

tative of the deceased in matters of personal property. But he
may, as well as an original administrator, have only a lz'znz'lm' or
.r;>ccz'al administration committed to his care, 11112., of cert tin spe
ciﬁc effects, such as a term of years, and the like ; the rest being
committed to others.
*“ Having thus shown what is, and who may be, an ex- [*507

ecutor or administrator, I proceed now, ﬁfl/zly and lastly, to in
quire into some few of the principal points of their office and
duty. These in general are very much the same in both execu
tors and administrators; excepting, ﬁrst, that the executor is
bound to perform a will, which an administrator is not, unless

where a testament is annexed to his administration, and then he
differs still less from an executor: and secondly, that an execu
tor may do many acts before he proves the will, but an adminis
trator may do nothing till letters of administration, are issued;
for the former derives his power from the will and not from
the probate; the latter owes his entirely to the appointment of
the ordinary. If a stranger takes upon him to act as executor,
without any just authority (as by intermeddling with the goods
of the deceased and many other transactions), he is called in law
an executor of his own wrong (dc son tort), and is liable to all the
trouble of an executorship, without any of the proﬁts or advan
tages ; but merely doing acts of necessity or humanity, as lock
ing up the goods, or burying the corpse of the deceased, will not
amount to such an intermeddling as will charge a man as execu
tor of his own wrong. Such a one cannot bring an action him
self in right of the deceased, but actions may be brought against
him. And, in all actions by creditors against such an oilicious
mtruder, he shall be named an executor, generally; for the most
obvious conclusion which strangers can form from his conduct,
is, that he hath a will of the deceased, wherein he is named ex

ecutor, but hath not yet taken probate thereof.

He is charge
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able with the debts of the deceased, so far as assets come to his

hands; and, as against creditors in general, shall be allowed all
payments made to any other creditor in the same or a superior
'*508] degree, *himself only excepted.

And though, as against

the rightful executor or administrator, he cannot plead such pay
ment, yet it shall be allowed him in mitigation of damages ; un
less, perhaps, upon a deficiency of assets, whereby the rightful
executor may be prevented from satisfying his own debt. But let
us now see what are the power and duty of a rightful executor
or administrator.
I. He must bury the deceased in a manner suitable to the
estate which he leaves behind him. Necessary funeral expenses
are allowed, previous to all other debts and charges ; but if the
executor or administrator be extravagant, it is a species of devas
tation or waste of the substance of the deceased, and shall only

be prejudicial to himself, and not to the creditors or legatees of
the deceased.
2. The executor, or the administrator duraute miuore wtalc,
or n'mnm‘o aosmtia, or cum Icslamo/zlo amzoro, must jvow ill:

will of the deceased : which is done either in common form,

which is only upon his own oath before the ordinary, or his sur
rogate; or per tastes, in more solemn form of law, in case the

validity of the will be disputed. \Vhen the will is so proved, the
original must be deposited in the registry of the ordinary; and
a copy thereof in parchment is made out under the seal of the
ordinary, and delivered to the executor or administrator, together

with a certiﬁcate of its having been proved before him; all which
together is usually styled the ;>rolmz‘o. In defect of any will, the
person entitled to be administrator must also, at this period, take
out letters of administration under the seal of the ordinary;
whereby an executorial power to collect and administer, that is,
dispose of the goods of the deceased, is vested in him; and he
must, by statute 22 81 23 Car. II., ch. I0, enter into a bond with
sureties, faithfully to execute his trust.
¥

*
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3. The executor or administrator is to make an 2'12:/mlory of
all the goods and chattels, whether in possession or action, of the
deceased ; which he is to deliver in to the ordinary upon oath, if

thereunto lawfully required.
4. He is to collect all the goods and chattels so inventoried ;
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and to that end he has very large powers and interests conferred
on him by law; being the representative of the deceased, ar.d
having the same property in his goods as the principal had when
living, and the same remedies to recover them. And if there be
two or more executors, a sale or release by one of them shall be

good against all the rest: but in case of administrators it is oth
erwise.12

Whatever is so recovered, that is of a sa.able nature

and may be converted into ready money, is called nmez‘: in the
hands of the executor or administrator; that is suﬁicient or

enough (from the French asscz) to make him chargeable to a
creditor or legatee, so far as such goods and chattels extend.
"*VVhatever assets so come to his hands he may convert [*511
into ready money, to answer the demands that may be made
upon him ; which is the next thing to be considered: for,
5. The executor or administrator mustﬂzy the 11061.; of the
deceased. In payment of debts he must observe the rules of
priority : otherwise, on deﬁciency of assets, if he pays those of a
lower degree ﬁrst, he must answer those of a higher out of his

own estate.

And, ﬁrst, he may pay all funeral charges, and the

expense of proving the will, and the like.

Secondly, debts due

to the king on record or specialty. Thirdly, such debts as are
by particular statutes to be preferred to all others : as the for—
feitures for not burying in woollen, money due upon poor
rates, for letters to the post office, and some others. Fourthly,
debts of record ; as judgments (docketed according to the stat
ute 4 8: 5 Vt/m. 8: M., ch. 20), statutes and recognizances. Fifthly.

debts due on special contracts ; as for rent (for which the lessor
has often a better remedy in his own hands by distraining), or
upon bonds, covenants, and the like, under seal.

Lastly, debts

on simple contracts, viz. upon notes unsealed, and verbal prom
ises." Among these simple contracts, servants’ wages are by
12 This is no longer the general rule, but one administrator is deemed to
possess the power of all.
13 By a recent English statute, it is provided that all contract debts,
whether they arise by specialty or simple contract, are to be treated as of
equal degree. (32 & 33 Vict., ch. 46.)

In the United States, the administration of the estates of deceased per
sons is commonly made a matter of statutory regulation : and, in many of the
States, the provisions regulating the duties of executors and administrators
are very comprehensive and minute. These provisions bear a general re~
semblance to those of the English law stated in the text, w'1ich, therefore,
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some with reason preferred to any other: and so stood the an
cient law, according to Bracton and Fleta, who reckon among the
ﬁrst debts to be paid, scrzdlzz servz'cntunz at stzj9mdz'afnmulorzmz.
Among debts of equal degree, the executor or administrator is
allowed to pay himself ﬁrst, by retaining in his hands so much
as his debt amounts to. But an executor of his own wrong is
not allowed to retain ; for that would tend to encourage creditors
to strive who should ﬁrst take possession of the goods of the de
ceased ; and would besides be taking advantage of his own
I"512] wrong, which is contrary to the rule of law.

If a 1’credi»

tor constitutes his debtor his executor, this is a release or dis

charg: of the debt, whether the executor acts or no: provided
there be assets sufficient to pay the testator's debts : for though
this discharge of the debt shall take place of all legacies, yet it
were unfair to defraud the testator’s creditors of their just debts
by a release which is absolutely voluntary. Also, if no suit is
commenced against him, the executor may pay any one creditor
in equal degree his whole debt, though he has nothing left for
the rest: for, without a suit commenced, the executor has no

legal notice of the debt.“
afford a sufficiently adequate statement of the fundamental principles in this
branch of the law, in American as well as in English jurisprudence. In these
statute 5, priority is also given to claims of certain kinds in the payment of
debts. Thus, in New York, it is provided that the debts of the deceased
shall be paid in the following order: (1) Debts entitled to a preference under
the laws of the United States. (2) Taxes assessed upon the estate of the
deceased. (3) Judgments docketed and decrees enrolled against the de
ceased, according to the priority thereof, respectively. (4) All recog
nizances, bonds, sealed instruments, notes, bills, and unliquidated demands
and accounts. (2 R. S. 87, § 27.) The statutes of other States are quite
similar to this.

“ In some of the American States, these rules have been changed by
statute. Thus, in New York, it is provided that the claim of an executor or
administrator shall not be entitled to any preference over others of the same
class; and claims against an executor are not discharged by his appointment
as such, but are to be deemed part of the assets, to be used in the payment
of debts and legacies, and distributed among the next of kin. So a bequest
in a will of any debt or demand due to the testator by the executor, is invalid
as against creditors. Claims against the deceased are required to be pre
sented within six months after the publication of a notice to that effect, and
if allowed are paid ratably, if of the same class. But if any claim is not pre
sented within this time, the executor or administrator may use the residue of
assets to pay legacies and distributive shares, and will not be chargeable
therefor to such creditor. (2 R. S. 88, § 33; 84, § 13; 89, §§ 34-39.)
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6. When the debts are all discharged, the legacz'e.r claim the
next regard; which are to be paid by the executor so far as his
assets will extend; but he may not give himself the preference
herein, as in the case of debts.

'

A legacy is a bequest, or gift, of goods and chattels by testa
ment ; and the person to whom it was given is styled the legatee:
which every person is capable of being, unless particularly dis
abled by the common law or statutes, as traitors, papists,“ and

some others. This bequest transfers an inchoate property to
the legatee ; but the legacy is not perfect without the assent of
the executor: for if I have a general or ;>cmuz'm_*y legacy of 1001.,
or a .r;>ecz'ﬁc one of a piece of plate, I cannot in either case take
it without the consent of the executor. For in him all the chat
tels are vested ; and it is his business ﬁrst of all to see whether

there is a sufﬁcient fund left to pay the debts of the testator:
the rule of equity being, that a man must be just, before he is
permitted to be generous; or, as Bracton expresses the sense of
our ancient law, “ dz ﬁomlr defu/zclz'prz'1/10 dcducmda sun! at gm?
szmt nccc:sz'tatz'.r, at jbortea 5/21¢ sum‘ m'z’/z'latz's, et 11/limo qr./at szmt
volmztaz‘z's.” And in case of a deﬁciency of assets, all the general
legacies must abate proportionably, in order to pay the debts;
"but a speciﬁc legacy (of a piece of plate, a horse, or the [*513
like) is not to abate at all, or allow any thing by way of abate
ment, unless there be not suﬁicient without it. Upon the same principle, if the legatees had been paid their legacies, they are
afterwards bound to refund a ratable part, in case debts come

in, more than sufﬁcient to exhaust the residuum after the legacies
paid.

And this law is as old as Bracton, and Fleta, who tells us

“xi yﬁlura sirzt debita, wl 1)/m‘ lcgalum fuerit, ad qmz mtalla de
functi mm .ruﬂicz'ant, ﬁat ubique d¢y"a!mh'0, ercqtto rrgis ;>rz'z/i-~

legia.” "
1‘ This disability is now removed.

1° Legacies are classiﬁed as general, .r;5ecz_'/it, and dmmmfrnli-r/e.

A

general legacy is the bequest of a sum of money, or article of property, in’
general terms, without designating any particular fund or chattel as the sub

ject of the gift.

A speciﬁc legacy is the bequest of a particular article of‘

property, specially designated.
v. Walton, 7 Johns. Ch. 258.)

(1)11)/Ion v. Tillau, I Robertson, 2! ; Walton
A demonstrative legacy is the bequest of a

certain amount of money, to be paid out of a particular fund. (Tzft v. Por
ter, 8 N. Y. 516; Gidd1'ngs v. Seward, 16 N. Y. 365.) Thus, the bequest of:
a sum of money, the amount being stated, or of a horse. of a library, of cloth
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If a legatee dies before the testator, the legacy is a lost or
lapsed legacy, and shall sink into the residuum. And if a comin
gent legacy be left to any one, as w/zen he attains, or If he at
ing, or of any chattel, thus indeﬁnitely described, would be a general leg
acy. But if the will speciﬁed a particular horse owned by the testator, a
library in a particular room or book-case, a sum of money in a designated
receptacle, the legacy would be speciﬁc. If the legacy ofa chattel, as a
horse, were general, and the testator owned no such property, the executor
would be bound to purchase such a chattel, if there were sufficient assets.

But if the legacy were speciﬁc, it would fail, if the testator had not the
property described. An illustration of a demonstrative legacy would he a
bequest of $400, to be paid from the proceeds of the sale of certain property.
General legacies are also termed “ pecuniary,” but the designation is inac
curate, since speciﬁc legacies may be pecuniary; while general legacies are
not so necessarily, as the examples already given sufficiently indicate. This

distinction between legacies is important, with regard to the doctrine of
Mate/rze/1!.

This term denotes a proportional reduction of the bequests to

various legatees, in case of deﬁciency of assets.

After the payment of

debts, if the residue of assets is not sufficient to discharge all the legacies,

the speciﬁc legacies will be ﬁrst paid, then the demonstrative, and afterwards
the general legacies, until the amount of assets is exhausted.

If the lega

cies in any class cannot be paid fully, they will abate proportionally; but
speciﬁc legacies may be paid in full, although the general legatees receive
nothing. Sometimes, however, certain general legacies are preferred to
others of the same class, because they are founded upon a valuable consid

eration ; as, where a general legacy is given in discharge of a debt, or to a
widow in lieu of dower, etc. (Bliwn v. .S‘<;vnmur, 88 N. Y. 469.) lfthere
- be any assets remaining, after the general legacies are fully paid, they will
pass to the residuary legatee, if there be one named by the will, or will be
distributed among the next of kin.
Legacies are also subject to ademp/in/z, as it is termed. As applied to
speciﬁc legacies, this denotes an extinguishment or destruction of the legacy,
‘by reason of some change or loss of the property bequeathed, or its non-exist
~ence. Thus, if the testator had no article of property corresponding with that
named in a speciﬁc legacy, the legacy would fail, and there would be no claim
against the estate. The same would be true, if the identity of the article

were changed after the making of the will; as if a particular gold cup were
bequeathed, and the testator had it made into jewelry, or a piece of cloth
limo a garment.

(Berk v. ﬂ[cGz'lli:, 9 Barb. 35 ; 1Vewcom6 v. St. Peter‘: C/mrr/1,

'2 Sandf. Ch. 636.) The rule in relation to demonstrative legacies is differ
ent. For, if the fund out of which payment is to be made fails, such a legacy
will rank among the general

legacies.

(F/ormre v. Sarah, 4 Redf. 206.)

Adcmption, as applied to general legacies, has a somewhat ditierent mean
ing; being used to denote the substitution of some other provision for the
person named as legatee, which is deemed a satisfaction of the legacy.

This

doctrine is applied in courts of equity when a parent bequeaths a legacy
to a child or grandchild and subsequently, before his death, makes a pro
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tains, the age of twenty-one, and he dies before that time, it is a

lapsed legacy. But a legacy to one, to be paid when he attains
the age of twenty-one years, is a vested legacy ; an interestwhich
commences in jﬁrczi-enlz', although it be :01?/endum in futuro: and
if the legatee dies before that age, his representative shall re
ceive it out of the testator’s personal estate at the same time that
it would have become payable, in case the legatee had lived.

This distinction is borrowed from the civil law ; and its adoption
in our courts is not so much owing to its intrinsic equity, as to
its having been before adopted by the ecclesiastical courts. For
since the chancery has a concurrent jurisdiction with them, in
regard to the recovery of legacies, it was reasonable that there
should be a conformity in their determinations; and that the
subject should have the same measure of justice in whatever
court he sued. But, if such legacies be charged upon a real

estate, in both cases they shall lapse for the beneﬁt of the heir ;
for, with regard to devises affectinglands, the ecclesiastical court
hath no concurrent jurisdiction.‘7 And, in case of avested lega
cy, due immediately, and charged on land or money in the funds
which yield an immediate proﬁt, *interest shall be pay- [*514
able thereon from the testator's death ; but if charged only on
the personal estate, which cannot be immediately got in, it shall
carry interest only from the end of the year after the death of
the testator.18
vision for the same legatee, without expressing it to be in satisfaction of the
legacy. If this be equal or greaterin amount than the legacy, be certain
and not contingent, it will operate to discharge or extinguish the legacy.
This is considered as the presumed intention of the testator. (G17:/zri.rl v.
Stevenson, 9 Barb. 9; Hi/re v. H1'/re, 39 Barb. 507.)
17 By the English Statute of Wills (I Vict., ch. 26), the real estate comprised
in a lapsed devise shall, unless a contrary intention appears in the will, pass
to the residuary devisee, if any there be, in preference to the heir-at-law. lt
is also provided, that a devise or legacy to a child or other descendant shall
not lapse, if issue of the devisee or legatee survives the testator, but shall
take eﬁect, as if the devisee or legatee had died immediately after the tes
tator, unless a contrary intention appears by the will. A provision similar

to this second one has also been made by statute in New York, and several
other States of the Union.
‘
'9 It is a general rule, in this country as well as in England, that interest is

to be reckoned upon the amount of the legacy, from the end of a year after
the testator’s death. But there are certain exceptional instances, in which
interest is estimated from the time of decease; as when a legacy is given
in payment of a debt due; or is given by a parent to his child by way of
maintenance, or by a husband to his wife in lieu of do yer, etc. (Cooke v.
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Besides these formal legacies, contained in a nan's will and
testament, there is also permitted another death-bed disposition
of property; which is called a donation causa 1n0rtis.” And that
is, when a person in his last sickness, apprehending his dissolu~
tion near, delivers or causes to be delivered to another the pos
session of any personal goods (under which have been included
bonds, and bills drawn by the deceased upon his banker), to keep
in case of his decease.

This gift, if the donor dies, needs not

the assent of his executor : yet it shall not prevail against cred
itors; and is accompanied with this implied trust, that, if the

donor lives, the property thereof shall revert to himself, being
only given in contemplation of death, or morti: causa.

This

method of donation might have subsisted in a state of nature,
being always accompanied with delivery of actual possession;
and so far differs from a testamentary disposition, but seems to
have been handed to us from the civil lawyers, who themselves
borrowed it from the Greeks.
7. When all the debts and particular legacies are discharged,
the surplus or residuum must be paid to the residuary legatee, if

any be appointed by the will ; and if there be none, it was long
a settled notion that it devolved to the executor's own use, by

virtue of his executorship. But whatever ground there might
have been formerly for this opinion, it seems now to be under
stood with this restriction ; that, although where the executor

has no legacy at all, the residuum shall in general be his own,”
“‘515] yet wherever there is sufficient "‘on the face of a will (by

means of a competent legacy or otherwise), to imply that the tes
tator intended his executor should not have the residue, the un

devised surplus of the estate shall go to the next of kin, the exe
-.utor then standing upon exactly the same footing as an admin
is‘rator, concerning whom indeed there formerly was much de

bate, whether or no he could be compelled to make any distribu
tion of the intestate’s estate. For, though (after the administra
tion was taken in effect from the ordinary, and transferred to the
(linker, 36 N. Y. I 5; King v. Talbol, 40 N. Y. 76; Williarnson v. W'z'llz'am
son, 6 Paige, 298.)
19 See ante, p. 547, note r.

99 But this rule has been changed; and it is now provided by statute, that
any such undisposed of residue shall be distributed among the next of kin,
in accordance with the statute of distributions. Similar statutes exist in the
various American States.
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relations of the deceased) the spiritual court endeavored to com
pel a distribution, and took bonds of the administrator for that
purpose, they were prohibited by the temporal courts, and the
bonds declared void at law. And the right of the husband not
only to administer, but also to enjoy exclusively, the effects of
his deceased wife, depends still on this doctrine of the common
law: the statute of frauds declaring only, that the statute of dis
tributions does not extend to this case. ‘But now these contro
versies are quite at an end : for, by the statute 22 & 2 3 Car. Il.,
ch. 10, explained by 29 Car. II., ch. 30, it is enacted, that the sur
plusage of intestates’ estates (except of femes-covert, which are
left as at common law), shall, after the expiration of one full year

from the death of the intestate, be distributed in the following
manner : One third shall go to the widow of the intestate, and
the residue in equal proportions to his children, or, if dead, to
their representatives; that is, their lineal descendants: if there
are no children or legal representatives subsisting, then a moiety
shall go the widow, and a moiety to the next of kindred in equal
degree and their representatives: if no widow, the whole shall
go to the children: if neither widow nor children, the whole
shall be distributed among the next of kin in equal degree and
their representatives : but no representatives are admitted, among
collaterals, farther than the children of the intestate’s brothers
and sisters. The next of kindred, here referred to, are to be in

vestigated by the same rules of consanguinity, as those who are
entitled to letters of administration ; of whom we have sufﬁciently
spoken.21 *And therefore by this statute the mother, as [*516
well as the father, succeeded to all the personal effects of their
children, who died intestate and without wife or issue: in exclu

sion of the other sons and daughters, the brothers and sisters of
the deceased. And so the law still remains with respect to the
father; but by statute I Jae. Il., ch. I 7, if the father be dead,

and any of the children die intestate without wife or issue, in
the lifetime of the mother, she and each of the remaining chil
dren, or their representatives, shall divide his effects in equal

portions.
It is obvious to observe, how near a resemblance this statute

of distributions bears to our ancient English law, de rationabili
1‘ Statutes of distributions of similar scope and purport, but differing some
what in details, have been enacted in the-several American States.

614

_

OF TITLE BY TESTA./‘VIE./VT

parle éonorum ,- spoken of at the beginning of this chapter; and
which Sir Edward Coke himself, though he doubted the general
ity of its restraint on the power of devising by will, held to be
universally binding (in point of conscience at least) upon the ad
ministrator or executor, in the case of either a total or partial in
testacy. It also bears some resemblance to the Roman law of
succession ab iutestato; which, and because the act was also

penned by an eminent c_ivilian, has occasioned a notion that the
parliament of England copied it from the Roman praetor: though,
indeed, it is little more than a restoration, with some reﬁnements
and regulations, of our old constitutional law; which prevailed
as an established right and custom from the time of King Canute
downwards, and many centuries before ]ustinian's laws were
known or heard of in the western parts of Europe. 50, likewise,
there is another part of the statute of distributions, where dr
rections are given that no child of the intestate (except his hr ir
at-law) on whom he settled in his lifetime any estate in lands,
or pecuniary portion, equal to the distributive shares of the other
children, shall have any part of the surplusage with their
*517] *brothers and sisters; but, if the estates so given them,

by way of advancement, are not quite equivalent to the other
shares, the children so advanced shall now have so much as will

make them equal. This just and equitable provision hath been
also said to be derived from the aollatio bonorum of the imperial
law : which it certainly resembles in some points, though it
differs widely in others. But it may not be amiss to observe,
that with regard to goods and chattels, this is part of the ancient
custom of London, of the Province of York, and of our sister

kingdom of Scotland: and, with regard to lands descending in
co-parcenary, that it hath always been, and still is, the common
law of England, under the name of /zoic/qﬁot.

Before I quit this subject, I must, however, acknowledge, that
the doctrine and limits of representation laid down in the statute
of distributions, seem to have been principally borrowed from the
civil law : whereby it will sometimes happen, that personal estates
are divided ;>zr mpita, and sometimes fer :li1;¢c:; whereas the
common law knows no other rule of succession but that far
stirgﬂex only. They are divided per capita, to every man an equal
share, when all the claimants claim in their own rights, as in
equal degree of kindred, and not jure nprcesenta:'i0nz'.r, in the

M
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As, if the next of kin be the intestate's

three brothers, A., B. and C.; here his effects are divided into

three equal portions, and distributed per capita, one to each:
but, if one of these brothers, A., had been dead, leaving three
children, and another, B., leaving two ; then the distribution

must have been per :tz'r1)e: ; viz. one third to A.’s three children,
another third to B.'s two children ; and the remaining third to C.,
the surviving brother: yet, if C. had also been dead, without
issue, then A.'s and B.’s ﬁve children, being all in equal degree
to the intestate, would take in their own rights per capita ; \'iz.,
each of them one ﬁfth part.
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BOOK THE THIRD.
or PRIVATE waonos.

CHAPTER I.

[BL COMM.-—-BOOK 111. ca. 1.]
Of Me Rcdrrrs qf Private Wrongs by I/ze mere ad of I11: Parties‘.

AT the opening of these Commentaries municipal law was in
general deﬁned to beI “ a rule of _civil conduct, prescribed by the

supreme power inra state, commanding what is right, and pro

hibiting what is wrong." From hence therefore it followed, that
the primary objects of the law are the establishment of rights,
and the prohibition of wrongs. And this occasioned the distri—
bution of these collections into two general heads; under the
former of which we have already considered the rzlg/zts th:.r were
zleﬁned and established, and under the latter are now to consider

the wrongs that are forbidden, and redressed by the laws of
England.
In the prosecution of the ﬁrst of these inquiries, we dis
tinguished rights into two sorts : ﬁrst, such as concerr, or are
annexed to the persons of men, and are then called jm (1 person
arum, or Me rzlg/its ofpersons ; which, together with the means
of acquiring and losing them, composed the ﬁrst book of these
Commentaries : and secondly, such as a man may acquire
over external objects, or things unconnected with his person,
which are called jam rerzmz, or 1‘/ze rzlg/zt: of I/zz'ngs,' and these,
with the means of transferring them from man to man, were
the subject of the second book. I am now therefore to pro
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ceed to the consideration of wro/zgr; which for the most
part convey to us an idea merely negative, as being nothing
else but a privation of right. For which reason it was neces
sary, that before we entered at all into the discussion of wrongs,
we should entertain a clear and distinct notion of rights:
the contemplation of what is jur being necessarily prior to what
may be termed z'zg'm-ia, and the definition of far precedent to
that of ﬁg/'a.r.
Vl/rongs are divisible into two sorts or species : ;>rivate wrong:
and puolic wrongs. The former are an infringement, or priva
tion of the private or civil rights belonging to individuals, con
sidered as individuals; and are thereupon frequently termed
ti?/il iIy'u1'ies.- the latter are a breach and violation of public
rights and duties, which affect the whole community, con
sidered as a community; and are distinguished by the
harsher appellation of crimes and misdc1ncauor.r. To investigate
the ﬁrst of these species of wrongs, with their legal rem
edies, will be our employment

in the

present

book;

and

the other species will be reserved till the next or concluding
one.
.
The more effectually to accomplish the redress of private in
juries, courts of justice are instituted in every civilized society,
in order to protect the weak from the insults of the stronger, by
expounding and enforcing those laws, by which rights are deﬁned,
and wrongs prohibited. This remedy is therefore />ri/mjoally to
be sought by application to these courts of justice ; that is, by
civil suit or action. For which reason our chief employment in
this book will be to consider the redress of private wrongs, by
ruit or action in courts. But as there are certain injuries of such
a nature, that some of them furnish and others require a more
speedy remedy than can be had in the ordinary forms of jus
tice, there is allowed in those cases an extrajudicial or eccentri
cal kind of remedy; of which I shall ﬁrst of all treat, before I
consider the several remedies by suit: and, to that end shall

distribute the redress of private wrongs into two
species: ﬁrst, that which is obtained by the more not
parties themselves; secondly, that which arises from
action in :ourts.
And, first, of that redress of private injuries, which is

several
of the
suitor
obtain
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ed by the mare act of‘ the ;ﬁartz'r:. This is of two sorts : ﬁrst,
that which arises from the act of the injured party only ; and,
secondly, that which arises from the joint act of all the parties
together : both which I shall consider in their order.
Of the ﬁrst sort, or that which arises from the sole act of the

injured party, is :—
I. The dqfr/zre of one’s self, or the mutual and reciprocal de
fence of such as stand in the relations of husband and wife,

parent and child, master and servant. In these cases, if the
party himself, or any of these his relations, be forcibly attacked
in his person or property, it is lawful for him to repel force by
force; and the breach of the peace, which happens, is chargeable
upon him only who began the affray. For the law, in this case,
respects the passions of the human mind; and (when exter
nal violence is offered to a man himself, or those to whom he
bears a near connection) makes it lawful in him to do himself
that immediate justice, to which he is prompted by nature,
and which no prudential motives are strong enough to re
strain. It considers that the future process of law is by no
means an adequate remedy for injuries accompanied with force ;
since it is impossible to say to what wanton lengths of ra
pine or cruelty outrages of this sort might be carried, unless it
were permitted a man immediately to oppose one violence
with another.

Self-defence, therefore, as it is justly called, the

primary law of nature, so it is not, neither can it be in fact,
taken away by the law of society. In the English law particu
larly, it is held an excuse for breaches of the peace, nay even
for homicide itself: but care must be taken, that the resist

ance does not exceed the bounds of mere defence and pre
vention ; for

then the defender would himself become an

aggressor.
II. Recaption or njlriml is another species of remedy by the
mere act of the party injured. This happens, when any one hath
deprived another of his property in goods or chattels personal,
or wrongfully detains one’s wife, child, or servant: in which case
the owner of the goods, and the husband, parent, or master, may

lawfully claim and retake them, wherever he happens to ﬁnd
them ; so it be not in a riotous manner, or attended with a breach

of the peace.

The reason for this is obvious; since it may fre
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quently happen that the owner may have this only opportunity
of doing himself justice: his goods may be afterwards conveyed
away or destroyed ; and his wife, children, or servants, concealed

or carried out of his reach ; if he had no speedier remedy than
the ordinary process of law. If therefore he can so contrive it
as to gain possession of his property again, without force or
terror, the law favors and will justify his proceeding. But, as
the public peace is a superior consideration to any one man's
private property ; and as, if individuals were once allowed to use
private force as a remedy for private injuries, all social justice
must cease, the strong would give law to the weak, and every

man would revert to a state of nature; for these reasons it
is provided, that this natural right of recaption shall never

be exerted, where such exertion must occasion strife and bodily
contention, or endanger the peace

of society.

If, for in~

stance, my horse is taken away, and I find him in a common,

a fair, or a public inn,I may lawfully seize him to my own
use; but I cannot justify breaking open a private stable, or
entering on the grounds of a third person, to take him, except
he be feloniously stolen; but must have recourse to an action
at law.
III. As recaption is a remedy given to the party himself, for

an injury to his /w/'.m/1u/ property, so, thirdly, a remedy of the
same kind for injuries to rm! property, is by u/1//_'i' on lands and

tenements, when another person without any right has taken
possession thereof. This depends in some measure on like
reasons with the former ; and like that too, must be peaceable
and without force. There is some nicety required to define and
distinguish the cases, in which such entry is lawful or otherwise;

it will therefore be more fully considered, in a subsequent chap
ter; beingr only mentioned in this place for the sake of regular
ity and order.
IV. A fourth species of remedy by the mere act of the party
injured, is the alm/¢'///wzf, or

removal of

/12/1'sa/zrus.

\Vhat

nuisances are, and their several species, we shall ﬁnd a more
proper place to inquire under some of the subsequent divis

ions. At present I shall only observe, that whatsoever unlaw
fully annoys or doth damage to another is a nuisance; and
such nuisance may be

abated,

that

is,

taken

away or re
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moved, by the party aggrieved thereby, so as he commits no
riot in the doing of it. If a house or wall is erected so near
to mine that it stops my ancient lights, which is a private
nuisance, I may enter my neighbor's land, and peaceably
pull it down. Or if a new gate be erected across the pub
lic highway, which is a ranzman nuisance, any of the king's
subjects passing that way, may cut it down and destroy it.
And the reason why the ‘law allows this private and summary
method of doing one's self justice, is because injuries of this
kind, which obstruct or annoy such things as are of daily
convenience and use, require an immediate remedy, and can
not wait for the slow progress of the ordinary forms of
justice.1
V. A ﬁfth case, in which the law allows a man to be his own

avenger, or to minister redress to himself, is that of dzlrtrazhiug
cattle or goods for non-payment of rent, or other duties; or,
distraining another's cattle dnmage—feasarzt, that is, doing damage,
or trespassing upon his land. The former intended for the
beneﬁt of landlords, to prevent tenants from secreting or with

drawing their effects to his prejudice; the latter arising from
the necessity of the thing itself, as it might otherwise be impos
sible at a future time to ascertain, whose cattle they were that
committed the trespass or damage.’
These are the several species of remedies which may be had
by the mere art of the party z'ujzm~d. I shall next brieﬂy men
tion such as arise from the joint act of all the parties together.
And these are only two, accord and ar&z'tratz‘orz.
I. Accord is a satisfaction agreed upon between the party

injuring, and the party injured ; which, when performed, is a bar
‘ But a private individual has no right to abate a public nuisance, of his
own authority, unless it do him a special injury, and then only to the extent
that it interferes with his rights. He would not, for example, have a right
to remove every obstruction in a public thoroughfare, but only any particu
lar one by which his right of passage was impeded. The right of abatement
can be exercised by a private person only for a private wrong. (Harrow/er
v. Rilron, 37 Barb. 3ot ; Golda/111'!/1 v. i7onc.r, 43 How. Pr. 415.)
2The remedy of distress for non-payment of rent has been abolished in

many of the American States by statute. But the right of distress of cattle
damage;/Pzasant is sti'l generally recognized. In some States, it is governed
by special statutory p ovisions.
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of all actions upon this account.

As if a man contract to build

a house or deliver a horse, and fail in it; this is an injury, for

which the sufferer may have his remedy by action; but if the
party injured accepts a sum of money, or other thing, as a sat
isfaction, this is a redress of that injury, and entirely takes
away the action. By several late statutes (particularly II Geo.
Il., ch. to, in case of irregularity in the method of distraining,
and 24 Geo. II., ch. 24, in case of mistakes committed by justices
of the peace), even iv/zdv/' of sufﬁcient amends to the party in
jured is a bar of all actions, whether he thinks proper to accept
such amends or no.3
II. .r~\rhitration is where the parties, injuring and injured,
submit all matters in dispute, concerning,r any personal chat
lit.)

d
'T|_ ‘
.,:j

tji‘

tels or personal \vron_q', to the judgment of two or more arbz"
frators ,- who are to decide the controversy : and if they do not
agree, it is usual to add, that another person he called in as
2/I/1/ti/"¢' (X////u‘/'12/or or hi!/a/'i) to whose sole judgment it is then

,

referred: or frequently there is only one arbitrator origin
ally appointed. This decision, in any of these cases, is called
an a:uum’. And thereby the question is as fully determined,
3 An accord must be fully carried out. according to its terms, in order to
amount to a satisfaction. lf not c.\'ecuted, it is not a bar to an action on
the claim which it is intended to discharge.

(1)0/xu/1 v. J/‘/m/rt’, 10 How. Pr.

528.) The accord and satisfaction must, moreover, he advan‘age0us to the
creditor. On this grouml. it is held that, if adeht he lirptidated, or ofaﬁxed
and certain amount. the payment and acceptance of a less sum in discharge
thereof, will not amount to a satisfaction. t/>‘////_;"¢.' v. lﬁm/t, 48 N. Y. 225;
1)n/.'r1'¢'/J v. /.4‘//mu, t)_lohns. 333.)

But the rule is other\vise, if any speciﬁc

article of property is rendered and received in (llH(‘l1I1I'}_§€ of a debt, though
its value is less than the debt: or the note of a third person in full payment
of the claim: or additional security as a satisfaction ;ﬁ fin these and like cases
the pre~existin_; debt is (liscliat'ged. (/Tm-zu/1 v. /'1',‘/r/', 7 \\'end. 30! ;
'c1
lqgsr v. /t‘/'5/1mm/.»'. IJr \\’end. tit); Gm/.'//'//‘J v. /'\'1'//_;'. to N. Y. 440; LePa'ge

v. .7/¢,'(“2'm. I \\'end. i(i4.') So part pa_\ment of a litptidated demand before
it became due. or at some other place than that ;'tf_§l‘CC(l upon, would be acom
plete satisfaction. if received as such : and the same \vould he true, in other
analog-ous cases, \\here the accord was founded upon some particular beneﬁt
to the creditor, which mi;'lit' serve as an independent consideration. (Good
1/070 v. .8‘;/11'//’z_ IS l’icl<. 4t4: /\‘(i.t.' v. //(1//, :6 Ct. 392.}

So, when there is a

bnmz/Zr/if dispute as to the amount due. any sum received in discharge wild
amount to 1 satisf;1ctit'>n.

(/’z'c/1‘: v. /’z'¢.'/11', 25 Barb. 243.)
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and the right transferred or settled, as it could have been by
the agreement of the parties, or the judgment of a court of Jus
tice. But the right of real property cannot thus pass by a mere
award: which subtilty in point of form (for it is now reduced
to nothing else) had its rise from feudal principles; for, it
this had been permitted, the land might have been alieneci coi
lusively without the consent of the superior. Yet doubtless an
arbitrator may now award a conveyance or a release of land;
and it will be a breach of the arbitration bond to refuse com
pliance. For, though originally the submission to arbitration
used to be by word, or by deed, yet both of these being revo
cable in their nature, it is now become the practice to enter
into mutual bonds, with condition to stand to the award or ar

bitration of the arbitrators or umpire therein named. And
experience having shown the great use of these peaceable
and domestic tribunals, especially in settling matters of account,
and other mercantile transactions, which are difficult and al

most impossible to be adjusted on a trial at law; the legisla
ture has now established the use of them, as well in controversies
where causes are depending, as in those where no action is
brought; enacting by statute 9 & 10 Wm. III., ch. 15, that all
merchants and others, who desire to end any controversy, suit,
or quarrel (for which there is no other remedy but by personal
action or suit in equity), may agree, that their submission of
the suit to arbitration or umpirage shall be made a rule of
any of the king's courts of record, and may insert such agree
ment in their submission, or promise, or condition of the arbi

tration bond : which agreement being proved upon oath by one
of the witnesses thereto, the court shall make a rule that such
submission and award shall be conclusive: and, after such

rule made, the parties disobeying the award shall be liable to
be punished, as for a contempt of the court; unless such
award shall be set aside, for corruption or other misbehavior in

the arbitrators or umpire, proved on oath to the court, within
one term after the award is made. And, in consequence of
this statute, it is now become a considerable part of the busi
ness of the superior courts, to set aside such awards when
partially or illegally made; or to enforce their execution, when
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legal, by the same process ot contempt, as is awarded for diso
.9.
-‘M
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l

bedience to those rules and orders, which are issued by the
courts themselves.‘
4 This statute has been amended by latcrenactments, but its general scope
and purport have not been materially altered. It is frequently provided by
statute in this country, that the persons agreeing upon an arbitration may stip
ulate in the written submission, by which the controversy is presented to the
arbitrators selected. that a judgment of a (lesignated court shall be rendered
upon the award. The award then becomes enforceable as a regular judg
ment. i\lethods are also usually prescribed by statute for the rectiﬁcation of
errors in the rendering of the award, or for vacating it on the ground that it
was procured by fraud or corruption. or that the arbitrators were guilty of
evident partiality, or of

misconduct. etc.

(TIH‘lIZH!/I v. ll/arfz'n, 2 Daly,

428; 1"!/'t'/\'i"21/my v. i\'¢'a'¢'0//1/1, 5 Cow. 425 : 1’¢'/'/:1'/1s \'. Ci/cs, 50 N. Y. 228.)
It is the general rule in this country, that a controversy relating to real
estate may be submitted to arbitration, as well as disputes of other kinds.
llutin some States this is prohibited. Thus in New York it is provided,
that no such submission can be made respecting the claim of any person to
a freehold estate in lands. (Code Cit‘, Pro.
2365-2386.)
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CHAPTER II.

[BL. COMM.—BOOK 111.c11. 111.]
Of Court: in G'eneral.

'

THE next and principal object of our inquiries is the redress
of injuries by suit in rourts: wherein the act of the parties and
the act of law co-operate ; the act of the parties being neces
sary to set the law in motion, and the process of the law being

in general the only instrument by which the parties are enabled
to procure acertain and adequate redress.
And here it will not be improper to observe, that although in
the several cases of redress by the act of the parties mentionec'
in a former chapter, the law allows an extra-judicial remedy, yet
that does not exclude the ordinary course of justice: but it is only
an additional weapon put into the hands of certain persons in
particular instances, where natural equity or the peculiar circum
stances of their situation require a more expeditious remedy, than

the formal process of any court of judicature can furnish. Therefore, though I may defend myself, or relations, from external’
violence, I yet am afterwards entitled to an action of assault and
battery; though I may retake my goods, if I have a fair and.
peaceable opportunity, this power of recaption does not debar
me from my action of trover or detinue: I may either enter on
the lands, on which I have a right of entry, or may demand pos
session by a real action : I may either abate a nuisance by my
own authority, or call upon the law to do it for me ; I may dis
train for rent, or have an action of debt, at my own option ; ii;
I do not distrain my neighbor's cattle dmnage-fmsam‘, I may
compel him by action of trespass to make me a fair satisfaction.
And with regard to accords and arbitrations. these, in their
nature being merely an agreement or compromise, most indis-Y
putably suppose a previous right of obtaining redress some other.
way; which is given up by such agreement.
41
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In all other cases it is a general and indisputable rule, that
where there is a legal right, there is also a legal remedy by suit
or action at law, whenever that right is invaded. And in treat
ing of these remedies by suit in courts, I shall pursue the follow
ing method: ﬁrst, I shall consider the nature and several species
of courts of justice; and, secoua’/y, I shall point out in which of
these courts, and in what manner, the proper remedy may be had
for any private injury; or, in other words, what injuries are cog
nizable, and how redressed, in each respective species of courts.
First then, of courts of justice. And herein we will consider,
ﬁrst, their nature and incidents in general; and then, the sev

eral species of them, erected and acknowledged by the laws of
England.
A court is deﬁned to be a place wherein justice is judicially
administered. And, as by our excellent constitution the sole
executive power of the laws is vested in the person of the king.
it will follow that all courts of justice, which are the medium by
which he administers the laws, are derived from the power of the
crown.

For, whether created by act of parliament, or letters

patent, or subsisting by prescription (the only methods by which
any court of judicature can exist), the king's consent in the two
former is expressly, and in the latter impliedly, given. In all
these courts the king is supposed in contemplation of law to be
always present ; but as that is in fact impossible, he is there rep
resented by his judges, whose power is only an emanation of the
royal prerogative.
For the more speedy, universal, and impartial administration

of justice between subject and subject, the law hath appointed
a prodigious variety of courts, some with a more limited, others
with a more extensivejurisdiction ; some constituted to inquire
only, others to hear and determine; some to determine in the

1-ﬁrst instance, others upon appeal and by way of review.

All

these in their turn will be taken notice of in their respective

places: and I shall therefore here only mention one distinction,
‘that runs throughout them all; rxz'::., that some of them are

courts of record, others 710! qf record. A court of record is that,
where the acts and judicial proceedings are enrolled in parch
ment for a perpetual memorial and testimony: which rolls are
called the records of the court, and are of such high and super
eminent authority, that their truth is not to be called in question
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For it is a settled rule and maxim that nothing shall be averred
against a record, nor shall any plea, or even proof, be admitted
to the contrary, and if the existence of a record be denied, it

shall be tried by nothing but itself ; that is, upon bare inspection
whether there be any such record or no ; else there would be no
end of disputes. But, if there appear any mistake of the clerk in
making up such record, the court will direct him to amend it.
All courts of record are the king’s courts, in right of his crown
and royal dignity, and therefore no other court hath authority to
ﬁne or imprison ; so that the veryr erection of a new juris
diction with the power of ﬁne or imprisonment makes it instantly
a court of record. A court not of record is the court of aprivate
man ; whom the law will not intrust with any discretionary
power over the fortune or liberty of his fellow-subjects.1 Such
are the courts-baron incident to every manor, and other inferior
jurisdictions : where the proceedings are not enrolled or record
ed ; but as well their existence as the truth of the matters therein
contained shall, if disputed, be tried and determined by a jury.
These can hold no plea of matters cognizable by the common law,

unless under the value of 40:. nor of any forcible injury whatso
ever, not having any process to arrest the person of the defendant.
In every court there must be at least three constituent parts,
the aétor, rm: and judar .' the actor, or plaintiff, who complains
of an injury done ; the rear, or defendant, who is called upon to

make satisfaction for it ; and the _/'mz’e.r, or judicial power, which‘
is to examine the truth of the fact, to determine the law arising
upon that fact, and, if any injury appears to have been done, to
ascertain, and by its ofﬁcers to apply the remedy. It is also
usual in the superior courts to have attorneys, and advocates or
counsel, as assistants.
An attorney-at-law answers to the jworurator, or proctor, of

the civilians and canonists.

And he is one who is put in the

place, stead, or [2071 of another, to manage his matters of law.

Formerly every suitor was obliged to appear in person, to prose
cute or defend his suit (according to the old Gothic constitution),
unless by special license under the king's letters patent. This
‘ Courts not of record in the United States cannot be deﬁned as “the courts
of private men.” It is suﬁicient to describe them as inferior tribunals, with

out clerk or seal, whose proceedings are informally recorded.
justices of the peace generally come within this category.

Courts of
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is still the law in criminal cases.’ And an idiot cannot to this
day appear by attorney, but in person, for he hath not discretion
to enable him to appoint a proper substitute: and upon his
being brought before the court in so defenceless a condition,
the judges are bound to take care of his interest, and they shall
admit the best plea in his behalf that any one present can sug
gest.‘

But, as in the Roman law, “cum olim in ma fuisset, al

tc'rz'u.s' nomine agi 1ZOIlf0JS£’, Std, quia /101: non mim'mam incom
1n0dilatem /mbebat avperwzt /zamz'/M: perproaz/ralorzs lzﬁlgare," so
with us, upon the same principle of convenience, it is now per
mitted in general, by divers ancient statutes, whereof the ﬁrst is

statute Westm. 2, ch. IO, that attorneys may be made to prose
ecute or defend any action in the absence of the parties to the
suit. These attorneys are now formed into a regular corps;
they are admitted to the execution of their office by the superior
courts of \/Vestminster-hall ; and are in all points oﬁicers of the
respective courts of which they are admitted; and, as they have
had many privileges on account of their attendance there, so

they are peculiarly subject to the censure and animadversion of
the judges. No man can practice as an attorney in any of those
courts, but such as is admitted and sworn an attorney of that par

ticular court: an attorney of the court of king's bench cannot
practice in the court of common pleas; nor vice 2/srsa.‘ To practice

in the court of chancery, it is also necessary to be admitted a
solicitor therein : and by the statute 22 Geo. II., ch. 46, no per

son shall act as an attorney at the court of quarter sessions, but
such as has been regularly admitted in some superior court of
record. 50 early as the statute 4 Henry IV., ch. I8, it was en
acted that attorneys should be examined by the judges, and none
admitted but such as were virtuous, learned, and sworn to do

their duty.

And many subsequent statutes have laid them under

farther regulations.
2But now in England. counsel is allowed, in criminal cases, as in the
United States.
8 But if a person has been judicially declared to be of unsound mind, and
has been placed under the guardianship of a committee, he will be reprc
sented in suits at law by such committee, who may employ counsel; and
probably an idiot would be allowed, at the present day, to appear by attorney,
though no committee were appointed.
4 But now that the Supreme Court of Judicatum has been established (see
note 9,po:/), solicitors are admitted alter due c.xamination as otﬁcers of this
court, and may practice in any otiits divisions and also in the ecclesiastical
courts. (40 8: 41 Vict. c. 25 ; 44 S: 45 id. c. 68, s. 24.) The single name solic
itor has superseded the different names, attorney, solicitor, and proctor.
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Of advocates, or (as we generally call them) counsel, there
are two species or degrees ; barristers, and serjeants. The for
mer are admitted after a considerable period of study, or at least
standing, in the inns of court ; and are in our old books styled

apprentices, zz/>pre1ztz'cz'z' ad legem, being looked upon as merely
learners, and not qualiﬁed to execute the full ofﬁce of an advocate
till they were sixteen years’ standing; at which time, according
to Fortescue, they might be called to the state and degree of
serjeants, or .m~zzz'e/ztar ad legeﬁz.

How ancient and honorable

this state and degree is, with the form, splendor, and proﬁts at
tending it, hath been so fully displayed by many learned writers,
that it need not be here enlarged on. I shall only observe, that
serjeants at law are bound by a solemn oath to do their duty to
their clients: and that by custom the judges of the courts of
Westminster

are always admitted into this venerable order,

before they are advanced to the bench; the original of which
was probably to qualify the puisue barons of the exchequer to
become justices of assize, according to the exigence of the statute
of I4 Edw. III., ch. 16. From both these degrees some are
usually selected to be his majesty’s counsel learned in the law,
the two principal of whom are called his attorney, and solicitor
general. The ﬁrst king‘s counsel, under the degree of serjeant,
was Sir Francis Bacon, who was made so /zouoris muszi, without

either patent or fee ; so that the ﬁrst of the modern order (who
are now the sworn servants of the crown, with a standing salary)
seems to have been Sir Francis North, afterwards lord keeper of
the great seal to King Charles II. These king's counsel answer,
in some measure, to the advocates of the revenue, ad:/acali ﬁsci,

among the Romans. For they must not be employed in any cause
against the crown without special license ;5 in which restriction
they agree with the advocates of the ﬁsc: but in the imperial
law the prohibition was carried still further, and perhaps was
more for the dignity of the sovereign : for, excepting some pecu
liar causes, the ﬁscal advocates were not permitted tc be at all
concerned in private suits between subject and subject. A
5 But license to appear for a plaintiff, in a suit against the crown, or to
defend a prisoner accused of crime, is never refused, and may be obtained
by the payment of a small fee. King’s counsel do not act wholly in behalf
of the crown, but may be retained in private causes. in the same wayas
other barristers.
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custom has of late years prevailed of granting letters patent
of precedence to such barristers as the crown thinks proper
to honor with that mark of distinction : whereby they are
entitled to such rank and pre-audience as are assigned in
their respective patents ; sometimes next after the king's
attorney-general, but usually next after his majesty's counsel then
being. These (as well as the queen's attorney and solicitor
general) rank promiscuously with the king's counsel, and together
with them sit within the bar of the respective courts; but re
ceive no salaries, and are not sworn ; and therefore are at liberty

to be retained in causes against the crown. And all other ser
jeants and barristers indiscriminately may take upon them the
protection and defence of any suitors, whether plaintiff or defend
ant ; who are therefore called their. clients, like the dependents
upon the ancient Roman orators.

Those indeed practised gratis,

for honor merely, or at most for the sake of gaining influence:
and so likewise it is established with us, that a counsel can main
tain no action for his fees ; which are given, not as looatio vol
comluctio, but as quia'dam /zonomrimn ,- not as a salary or hire,
but as a mere gratuity, which a counsellor cannot demand with
out doing wrong to his reputation:‘‘ as is also laid down with
regard to advocates in the civil law, whcse /zouorarium was

directed by a decree of the senate not to exceed in any case ten
thousand sesterces, or about 801. of English money.

And, in

order to encourage due freedom of speech in the lawful defence of
their clients, and at the same time to give check to the unseem

ly licentiousness of prostitute and illiberal men (a few of whom
may sometimes insinuate themselves even into the most honor
able professions), it hath been holden that a counsel is not an

swerable for any matter by him spoken, relative to the cause in
hand, and suggested in his client's instructions ; although it
should reflect upon the reputation of another, and even prove
absolutely groundless: but if he mentions an untruth of his own
invention, or even upon instructions, if it be impertinent to the
° In the United States, the English distinction between attorneys and
barristers has not been retained, except in the State of New jersey, and
members of the legal profession act both as attorneys and counsellors. For
services rendered in either capacity, they may enter into valid agreements
with their clients as to the amount of fees to be paid; or, if there be no ex
press agreement, they will be entitled to receive the reasonable value of their
services upon an implied contract.
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cause in hand, he is then liable to an action from the party in
jured.’ And counsel guilty of deceit or collusion are punishable
by the statute Westm. I. 3 Edw. I., ch. 28, with imprisonment
for a year and a day, and perpetual silence in the courts ; a pun~
ishment still sometimes inﬂicted for gross misdemeanors in
practice.

CHAPTER III.
[BL. coMM.—'Boo1< Ill. cu. m]
Of I/zc Public Court: qf Cmnman Law arm’ Eyuily.

VVE are next to consider the several species and distinctions
of courts of justice, which are acknowledged and used in this
' kingdom. And these are, either such as are of public and gene
ral jurisdiction throughout the whole realm ; or such as are only
of a private and special jurisdiction in some particular parts of
it. Of the former there are three sorts; the universally estab
" (See Garr v. Seldm, 4 N. Y. 9! ; Giléert v. P50)/a. I Den. 4: ; [liars]:
v. Ellsworth, 50 N. Y. 309; Warner v. Paine, 2 Sand. 195.)
“ Every client has a right to the exercise, on the part of his attorney” (in
the United States, this would apply to all lawyers), “ of care and diligence in
the execution of the business entrusted to him, and to a fair average amount
of professional skill and knowledge; and if attorneys have not as much of
these qualities as they ought to possess, or if, having them, they have neglected
to employ them, the law makes them responsible for the loss which has ac

crued to their clients from their deﬁciencies.

It is the duty of every attor

ney and solicitor to act with ﬁdelity to his client, and to keep the secrets of
the latter. ‘ It would be extremely diﬁicult,’ observes Tindal. C. J. (Gorlefroy
v. Dalian, 6 Bingham, 468), ‘to deﬁne the exact amount of skill and diligence
which an attorney undertakes to furnish in the conduct of a cause. The
cases, however, appear to establish in general, that he is liable for the con

sequence of ignorance or non-observance of the rules of practice of his
court, for the want of care in the preparation of the cause for trial, or of at
tendance thereon with his witnesses, etc. ; but he is not answerable for error
in judgment upon points of new occurrence, or of nice or doubtful construe
tion.”’ (Addison on § 570 [Amen ed.])
‘
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lished courts of common law and equity ; the ecclesiastical
courts; and courts maritime.

And, ﬁrst, of such public courts

as are courts of common law and equity.
The policy of our ancient constitution, as regulated and estab
lished by the great Alfred, was to bring justice home to every
man's door, by constituting as many courts of judicature as there
are manors and townships in the kingdom ; wherein injuries were
redressed in an easy and expeditious manner, by the suffrage of
neighbors and friends. These little courts, however, communi
cated with others of a larger jurisdiction, and those with others

of a still greater power ; ascending gradually from the lowest to
the supreme courts, which were respectively constituted to cor
rect the errors of the inferior ones, and to determine such causes

as by reason of their weight and diﬁiculty demanded a more sol
emn discussion. The course of justice ﬂowing in large streams
from the king, as the fountain, to his superior courts of record ;

and being then subdivided into smaller channels, till the whole
and every part of the kingdom were plentifully watered and re
freshed. An institution that seems highly agreeable to the die
tates of natural reason, as well as of more enlightened policy.
These inferior courts, at least the name and form of them,

still continue in our legal constitution ; but as the superior
courts of record have in practice obtained a concurrent original
jurisdiction with these ; and as there is, besides, a power of re
moving plaints or actions thither from all the inferior jurisdic
tions; upon these accounts (amongst others) it has happened
that these petty tribunals have fallen into decay, and almost into
oblivion ; whether for the better or the worse, may be matter of
some spcculation,when we consider on the one hand the increase
of expense and delay, and on the other the more able and im
partial decision, that follow from this change of jurisdiction.1
These several species of common law courts, which, though
dispersed universally throughout the realm, are nevertheless of
a partial jurisdiction, and conﬁned to particular districts, yet
communicate with, and, -as it were, are members of, the superior
1 There is here omitted, from the text, that portion of this chapter which
relates to various courts of inferior jurisdiction, which have now become ob
tolete. The chief courts of inferior jurisdiction in civil cases, now existing,
are the county courts; but the nature and extent of their jurisdiction has

been much changed since the time of Blackstone.
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courts of a more extended and general nature ; which are calcu
lated for the administration of redress, not in any one lordship,
hundred, or county only. but throughout the whole kingdom at
large. Of which sort is
I. The court of common pleas, or, as it is frequently termed
in law, the court of common lmzo/z.

By the ancient Saxon constitution, there was only one supe
rior court of justice in the kingdom ; and that court had cogni
zance both of civil and spiritual causes : vz'z., the wittc/za-gemotr,
or general council, which assembled annually or oftener, wher
ever the king kept his Christmas, Easter or Vi/hitsuntide, as well
to do private justice as to consult upon public business. At the
Conquest the ecclesiastical jurisdiction was diverted into another
channel ; and the Conqueror, fearing danger from these annual
parliaments, contrived also to separate their ministerial power,

as judges, from their deliberative, as counsellors to the crown.
He therefore established a constant court in his own hall, thence
called by Bracton and other ancient authors, aula rogia, or aula

regzlr. This court_ was composed of the king’s great officers of
state resident in his palace, and usually attendant on his person:
such as the lord high constable and lord mareschal, who chieﬂy
presided in matters of honor and of arms ; determining accord
ing to the law military and the law of nations. Besides thesel
there were the lord high steward, and lord great chamberlain;
the steward of the household ; the lord chancellor, whose pecu

liar business it was to keep the king’s seal, and examine all such
writs, grants and letters, as were to pass under that authority ;

and the lord high treasurer, who was the principal adviser in all
matters relating to the revenue. These high ofﬁcers were assist
ed by certain persons learned in the laws, who were called the
king's justiciars, or justices ; and by the greater barons of parlia
ment, all of whom had a seat in the aula 1'ogia, and formed a kind
of court of appeal, or rather of advice, in matters of great mo
ment and diﬂiculty. All these in their several departments trans
acted all secular business, both criminal and civil, and likewise

the matters of the revenue; and over all presided one special
magistrate, called the chief justiciar, or oapz'talz'sjustzkiaﬂus toti
us Anglz'r2; who was also the principal minister of state, the
secorid man in the kingdom, and by virtue of his office guardian
if the realm in the king’s absence. And this officer it was who
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principally determined all the vast variety of causes that arose
in this extensive jurisdiction; and from the plenitude of his
power grew at length both obnoxious to the people, and danger
ous to the government which employed him.
This great universal court being bound to follow the king's
household in all his progresses and expeditions, the trial of com
mon causes therein was found very burthensome to the subject.
Wherefore King John, who dreaded also the power of the justi
ciar, very readily consented to that article which now forms the
eleventh chapter of magua c/zarta, and enacts, “ that commzmia

placita nou scqua/ztur curiam rrgis, sad lmeantur in aliguo loco
certo." This certain place was established in Westminster-hall,
the place where the aula 7'€gi.§' originally sat, when the king re
sided in that city ; and there it hath ever since continued. And
the court being thus rendered ﬁxed and stationary, the judge be
came so too, and a chief, with other justices of the common

pleas, was thereupon appointed; with jurisdiction to hear and
determine all pleas of land, and injuries, merely civil, between

subject and subject. \Vhich critical establishment of this prin
cipal court of common law, at that particular’ juncture and that
particular place, gave rise to the inns of court in its neighbor
hood; and thereby collecting together the whole body of the
_common lawyers, enabled the law itself to withstand the attacks
of the ca.‘<mists and civilians, who labored to extirpate and
destroy it.
The aula rcgz'a being thus stripped of so considerable a branch
of its jurisdiction, and the power of the chief justiciar being also
considerably curbed by many articles in the great charter, the
authority of both began to decline apace under the long and
troublesome reign of King Henry III. And, in further pursu
ance of this example, the other several offices of the chief justi
ciar were under Edward the First (who new-modelled the whole
frame of our judicial polity) subdivided and broken into distinct
courts of judicature. A court of chivalry was erected, over
which the constable and mareschal presided : as did the steward
of the household over another, constituted to regulate the king’s
domestic servants. The high steward, with the barons of par
liament, formed an august tribunal for the trial of delinquent
peers ; and the barons reserved to themselves in Parliament the
right of reviewing the sentences of other courts in the last ro

OF C0./W./VION LA I-V A./YD EQUITI/.

635

sort. The distribution of common justice between man and man
was thrown into so provident an order, that the great judicial
oﬁicers were made to form a check upon each other: the court

of chancery issuing all original writs under the great seal to the
other courts ; the common pleas being allowed to determine all
causes between private subjects; the exchequer managing the
king’s revenue; and the court of king’s bench retaining all the
jurisdiction which was not cantoned out to other courts, and par

ticularly the superintendence of all the rest by way of appeal:
and the sole cognizance of pleas of the crown or criminal causes.
For pleas or suits are regularly divided into two sorts : ﬁlm: qf
t/ze crow/z, which comprehend all crimes and misdemeanors,
wherein the king (on behalf of the public) is the plaintiff; and
common pleas, which include all civil actions, depending between

subject and subject. The former of these were the proper ob
ject of the jurisdiction of the court of king's bench : the latter
of the court of common pleas: which is a court of record, and
is styled by Sir Edward Coke the lock and key of the common
law; for herein only can real actions, that is, actions which con

cern the right of freehold or the realty, be originally brought:
and all other,or personal, pleas between man and man, are likewise
here determined ; though in most of t/mu the king's bench has
also a concurrent authority.
4
The judges of this court are at present four in number, one'
chief and three ;>uz's/:2 justices, created by the king's letters-pat
ent, who sit every day in the four terms to hear and determine
all matters of law arising in civil causes, whether real, personal,
or mixed and compounded of both.’I These it tak_es cognizance
of, as well originally, as upon removal from‘ the inferior courts
before-mentioned. But a writ of error, in the nature of an ap

peal, lies from this court into the court of king’s bench.
2 The number of judges in the superior courts of common-law, the King’s
Bench, the Common Pleas, and the Exchequer, was subsequently increased
to six. In the two former courts, there was a chief-justice and ﬁve puisne

justices; in the latter, a chief-baron and ﬁve puisne barons, a different desig
nation beingadoptcd in this court. The King's Bench is still virtually in existenceI

though,a.s explained hereafter in note (9), there has been a complete reor
ganization in the judicial system of England.

It became also the practice to take writs of error to the Exchequer
Chamber, imtead of the King's Bench; the Exchequer-' Chamber consisting
of the judg:s of the two courts in which the case was not ﬁrst tried.
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II. The court of king's bench (so called because the king
used formerly to sit there in person, the style of the court still
being comm zl;>s0 rage) is the supreme court of common law in

the kingdom; consisting of a chief justice and three puis/12 jus
tices, who are by their oﬂice the sovereign conservators of the

peace, and supreme coroners of the land. Yet, though the king
himself used to sit in this court, and still is supposed so to do ;
he did not, neither by law is be empowered to determine any
cause or motion, but by the mouth of his judges, to whom he hath

committed his whole judicial authority.
This court, which (as we have said) is the remnant of the
au/a 1'cg'ia, is not, nor can be, from the very nature and constitu

tion of it, ﬁxed to any certain place, but may follow the king’s
person wherever he goes : for which reason all process issuing
out of this court in the king's name is returnable “u1n'czmque
fucri//111.: in A nglz'a."

It hath indeed, for some centuries past,

usually sat at Westminster, being an ancient palace of the crown ;
but might remove with the king to York or Exeter, if he thought
proper to command it. And we ﬁnd that, after Edward I. had
conqueréd Scotland, it actually sat at Roxburgh. And this
movable quality, as well as its dignity and power, are fully ex
pressed by Bracton, when he says that the justices of this court
are “ c'apital¢'.s‘, gr/wrn/cs, I/m])e‘1‘ui, at mqjore.r ,' a later: rcgzlr ra.rz'
de/ztcs, gm‘ am/zizmz aliorum c0r'r1'g£l'e' tenentur 2'/zjmv'a.r, ct arrows."
And it is moreover especially provided in the arlimli su/wr cartar,
that the king's chancellor, and the justices of his bench, shall
follow him, so that he may have at all times near unto him some
that be learned in the laws.
The jurisdiction of this court is very high and transcendent.
It keeps all inferior jurisdictions within the bounds of their au
thority, and may either remove their proceedings to be deter
mined here, or prohibit their progress below. It superintends
all civil corporations in the kingdom. It commands magistrates
and others to do what their duty requires, in every case .where
there is no other speciﬁc remedy. It protects the liberty of the
subject, by speedy and summary interposition. It takes cogni
zanee both of criminal and civil causes ; the former in what is

called the crown-side or crown-oﬁice ; the latter in the plea-side
of the court. The jurisdiction of the crown-side it is not our
present business to consider : that will be more properly dis
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cussed in the ensuing book. But on the plea-side, or civil
branch, it hath an original jurisdiction and cognizance of all ac
tions of trespass, or other injury alleged to be committed 1/1' at
armis ,' of actions for forgery of deeds, maintenance, conspiracy,

deceit, and actions on the case which allege any falsity or fraud :
all of which savor of a criminal nature, although the action is
brought for a civil remedy; and make the defendant liable in
strictness to pay a ﬁne to the king, as well as damages to the
injured party. The same doctrine is also now extended to all
actions on the case whatsoever: but no action of debt or detinue,

or other mere civil action, can by the cammon law be prosecuted
by any subject in this court, by orzlgi/ml writ out of chancery;
though an action of debt, given by .rfnlulc, may be brought in the

king's bench as well as in the common pleas. And yet this
court might always have held plea of any civil action (other than
actions real) provided the defendant was an oﬁicer of the court ;
or in the custody of the marshal, or prison-keeper, of this court ;
for a breach of the peace or any other offence. And, in process
of time, it began by a ﬁction to hold plea of all personal actions
whatsoever, and has continued to do so for ages: it being sur

mised that the defendant is arrested for a supposed trespass,
which he never has in reality committed ; and, being thus in the
custody of the marshal of the court, the plaintiff is at liberty to
proceed against him for any other personal injury: which sur
mise, of being in the marshal's custody, the defendant is not at

liberty to dispute. And these ﬁctions of law, though at ﬁrst they
may startle the student, he will ﬁnd upon further consideration
to be highly beneﬁcial and useful ; especially as this maxim is
ever invariably observed, that no ﬁction shall extend to work an
injury ; its proper operation being to prevent a mischief, or rem~
edy an inconvenience, that might result from the general rule of

law. So true it is, that in ﬁdianc jzzris scnlpzr subsz'stz'Z wq//z'1a5.
In the present case, it gives the suitor his choice of more than
one tribunal, before which he may institute his actiorr; and pre

vents the circuity and delay of justice, by allowing that suit to
‘be originally, and in the ﬁrst instance, commenced in this court,
which, after a determination in another, might ultimately be

brought before it on a writ of error.
For this court islikewise a court of appeal, into which may be

removed by a writ of error all determinations of the court of
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common pleas, and of all inferior courts of record in England.
Yet even this so high and honorable court is not the der/zz'cr ra
rort of the subject ; for, if he be not satisﬁed with any determina

tion here, he may remove it by writ of error into the house of
lords, or the court of exchequer chamber, as the case may
happen, according to the nature of the suit, and the manner in
which it has been prosecuted.

III. The court of exchequer is inferior in rank not only to
the court of king's bench, but to the common pleas also : but I
have chosen to consider it in this order, on account of its double

capacity, as a court of law and a court of equity also.‘ It is
a very ancient court of record, set up byVVilliam the Conqueror,
as a part of me aula regia, though regulated and reduced to its
present order.by King Edward I.; and intended principally to or
der the :'cvenues of the crown, and to recover the King’s debts and
duties.

It is called the exchequer, saw:/zarz'zmz, from the°checked

cloth, resembling a chess-board, which covers the table there:
and on which, when certain of the king’s accounts are made up,

the sums are marked and scored with counters. It consists of
two divisions: the receipt of the exchequer, which manages the
royal revenue, and with which these commentaries have no con
cern: and the court or judicial part of it, which is again subdi
vided into a court of equity, and a court of common law.
The court of equity is held in the exchequer chamber before
the lord treasurer, the chancellor of the exchequer, the chief

baron, and three ]>uz'.\-112 ones. These Mr. Selden conjectures to
have been anciently made out of such as were barons of the king
dom, or parliamentary barons ; and thence to have derived their
name ; which conjecture receives great strength from Bracton’s
explanation of magua c/zarta, ch. I4, which directs that the earls
3 But the practice was subsequently changed, so that appeals from either
of the three superior courts of common-law were taken, in the ﬁrst instance,
to the court of Exchequer Chamber, which, for the hearing of an appeal
from one of these courts, consisted of the judges of the other two courts.
Thus, if an appeal were taken from the Queen’s Bench, the Exchequer
Chamber would be composed of the judges of the Common Pleas and the
Exchequer. From the Exchequer Chamber, an appeal might be taken to

the House of Lords.

But the recent reorganization of the system of courts,

has effected a change in this long established practice. (See jmsl, note 9.»
‘But the equitable jurisdiction of the court of exchequer was, by
statute 5 Vict., ch. 5, transferred to the court of Chancery.
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and barons be amerced by their peers ; that is, says he, by the
barons of the exchequer. The primary and original business of
this court is to call the king’s debtors to account, by bill ﬁled by
the attorney-general; and to recover any lands, tenements, or

hereditamcnts, any goods, chattels, or other proﬁts or beneﬁts,
belonging to the crown. So that by their original constitution
the jurisdiction of the court of common pleas, king's bench, and
exchequer, was entirely separate and distinct : the common pleas
being intended to decide all controversies between subject and
subject ; the king's bench to correct all crimes and r.isdemeanors
that amount to a breach of the peace, the king being then plain
tiff, as such offences are in open derogation of the jura ragalia of
his crown ; and the exchequer to adjust and recover his revenue,
wherein the king also is plaintiff, as the withholding and non
payment thereof is an injury to his jun: ﬁscalia. But, as by a
ﬁction almost all sorts of civil actions are now allowed to be
brought in the king’s bench, in like manner by another ﬁction
all kinds of personal suits may be prosecuted in the court of
exchequer. For as all the oﬁicers and ministers of this court
have, like those of other superior courts, the privilege of suing
and being sued only in their own court; so also the king’s
debtors and farmers, and all accomptants of the exchequer, are
privileged to sue and implead all manner of persons in the same
court of equity that they themselves are called into. They have
likewise privilege to sue and implead one another, or any stranger,
in the same kind of common law actions (where the personalty
only is concerned) as are prosecuted in the court of common
pleas.
This gives original to the common law part of their jurisdic
tion, which was established merely for the beneﬁt of the king's
accomptants, and is exercised by the barons only of the exchequer,
and not the treasurer or chancellor.

The writ upon which all

proceedings here are grounded is called a qua minus : in which
the plaintiff suggests that he is the king's farmer or debtor, and
that the defendant hath done him the injury or damage com
plained of ; qua miuus .mﬁi:z'ms a,rislz't, by which he is less able to
pay the king his debt or rent. And these suits are expressly
directed, by what is called the statute of Rutland, to be conﬁned
to such matters only, as specially concern the king or his min
isters of the exchequer. And by the artz'culz' super an-z‘a:, it is
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enacted, that no common pleas be thenceforth holden in the
exchequer contrary to the form of the great charter. But now,
by the suggestion of privilege, any person may be admitted to
sue in the cxchequer as well as the king's accomptant. The
surmise, of being debtor to the king, is therefore become matter
of form and mere words of course, and the court is open to all

the nation equally. The same holds with regard to the equity
side of the court: for there any person may ﬁle a bill against;
another upon a bare suggestion that he is the king's accomptant;
but whether he is so, or not, is never controverted.

In this court

on the equity side, the clergy have long used to exhibit their
bills for the non-payment of tithes; in which case the surmise
of being the king’s debtor is no ﬁction, they being bound to pay
him their ﬁrst fruits, and annual tenths. But the chancery has
of late years obtained a large share in this business.
An appeal from the equity side of this court lies immediately
to the house of peers ; but from the common law side, in pursu
ance of the statute 3! Edw. III., ch. 12, a writ of error must be

ﬁrst brought into the court of exchequer chamber.

And from

the determination there had, there lies, in the dcmz'cr resort, a

writ of error to the house of lords.
IV. The high court of chancery is the only remaining, and
in matters of civil property by much the most important of any,
of the king's superior and original courts of justice. It has its
name of chancery, carzccllaria, from the judge who presides here,
the lord chancellor or cancel/arz'us ,- who, Sir Edward Coke tells

us, is so termed a camellando, from cancelling the king’s letters
patent when granted contrary to law, which is the highest point
of his jurisdiction. But the otiice and name of chancellor (how
ever derived) was certainly known to the courts of the Roman
emperors: where it originally seems to have signiﬁed a chief
scribe or secretary, who was afterwards invested with several
judicialpowers, and a general superintendeney over the rest of
the officers of the prince. From the Roman empire it passed to
the Roman church, ever emulous of imperial state; and hence

every bishop has to this day his chancellor, the principal judge

of his consistory.

And when the modern kingdoms of Europe

were established upon the ruins of the empire, almost every state
preserved its chancellor, with different jurisdictions and dignities,
according to their different constitutions. But in all of Hgem he
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seems to have had the supervision of all charters, letters, and

such other public instruments of the crown, as were authen
ticated in the most solemn manner; and therefore when seals

came in use, he had always the custody of the king's great seal.
So that the ofﬁce of chancellor, or lord keeper (whose authority
by statute 5 Eliz., ch. 18, is declared to be exactly the same), is

with us at this day created by the mere delivery of the king's
great seal into his custody : whereby he becomes, without writ
or patent, an oﬁiccr of the greatest weight and power of any now
subsisting in the kingdom ; and superior in point of precedency
to every temporal lord. He is a privy counsellor by his office,
and, according to lord chancellor Ellesmere, prolocutor of the

house of lords by prescription. To him belongs the appointment
of all justices of the peace throughout the kingdom.
Being
formerly usually an ecclesiastic (for none else were then capable
of an oﬂice so conversant in writings), and presiding over the
royal chapel, he became keeper of the king's conscience ; visitor
in right of the king, of all hospitals and colleges of the king's
foundation ; and patron of all the king’s livings under the value
of twenty marks per amzum in the king’s books. He is the
general guardian of all infants, idiots, and lunatics; and has the
general superintendence of all charitable uses in the kingdom.
And all this, over and above the vast and extensive jurisdiction

which he exercises in his judicial capacity in the court of chan
cery; wherein, as in the exchequer, there are two distinct tri
bunals: the one ordinary, being acourt of common law; the
other extraordinary, being a court of equity.
The ordinary legal court is much more ancient than the court
of equity. Its jurisdiction is to hold plea upon a Stift’ facias to
repeal and cancel the king's letters patent, when 1nade against
law, or upon untrue suggestions, and to hold plea of petitions,.
monstrans de droit, traverses of offices, and the like; when the:

lung hath been advised to do any act, or is put in possession of
any lands or goods, in prejudice of a subject’s right. On proof‘
of which, as the king can never be supposed intentionally to do
any wrong, the law questions not, but he will immediately redress
the injury ; -and refers that conscientious task to the chancellor,.
the keeper of his conscience. It also appertains to this court to’
hold plea of all personal actions, where any oﬁicer or minister of.‘
the court is a party. It might likewise hold plea (by srz'z-e_facz'as)

42
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of partitions of land in coparcenary, and of dower, where any
ward of the crown was concerned in interest, so long as the mili
tary tenures subsisted : as it now may also do of the tithes of
forest land, where granted by the king, and claimed by a stranger
against the grantee of the crown ; and of executions on statutes,

or recognizances in nature thereof, by the statute 23 Hen. VIII.,
ch. 6. But if any cause comes to issue in this court, that is, if
any fact be disputed between the parties, the chancellor cannot

try it, having no power to summon a jury : but must deliver the
record ;>r0/trizi manu into_ the court of king's bench, where it
shall be tried by the country, and judgment shall be there given
thereon. And when judgment is given in chancery upon demur
rer or the like, a writ of error in nature of an appeal lies out of
this ordinary court into the court of kings bench: though so
ittle is usually done on the common law side of the court, that

[have met with no traces of any writ of error being actually
brought, since the fourteenth year of Queen Elizabeth, A. D. 1572.
In this ordinary, or legal, court is also kept the oﬁicirza jus
titiae: out of which all original writs that pass under the
great seal, all commissions of charitable uses, sewers, bankruptcy,
idiocy, lunacy, and the like, do issue; and for which it is always

open to the subject, who may there at any time demand and have,
ex debilo ju.s1z'tz'e2, any writ that his occasions may call for.
These writs (relating to the business of the subject) and the re
turns to them were, according to the simplicity of ancient times,

originally kept in a hamper, in /zauaper1'0,' and the others (re
lating to such matters wherein the crown is immediately or me
diately concerned) were preserved in a little sack or bag, in parrvi
éagd: and thence hath arisen the distinction of the /zazmpcr
-ofﬁce, and fatty bag ofﬁce, which both belong to the common--law
-court in chancery.
But the extraordinary court, or court of equity, is now be
'come the court of the greatest judicial consequence. This dis
'tinction between law and equity, as administered in different
courts, is not at present known, nor seems to have ever been

known, in any other country at any time : and yet the difference
of one from the other, when administered by the same tribunal,

was perfectly familiar to the Romans ; the jar /)rcztorz'.1mz, or
discretion of the prxtor, being distinct from the /agar or standing
laws, but the power of both centred in one and the same magis
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trate, who was equally entrusted to pronounce the rule of law,
and to apply it to particular cases, by the principles of equity.
\Vith us too, the an/a regia, which was the supreme court of ju
dicaturc, undoubtedly administered equal justice according to
the rules of both or either, as the case might chance to require:

and, when that was broken to pieces, the idea of a court of equity.
as distinguished from a court of law, did not subsist in the origi
nal plan of partition.
For though equity is mentioned by
Bracton as a thing contrasted to strict law, yet neither in that
writer, nor in Glanvil or Fleta, nor yet in Britton (composed
under the auspices and in the name of Edward I., and treating
particularly of courts and their several jurisdictions), is there a
syllable to be found relating to the equitable jurisdiction of the
court of chancery.

It seems therefore probable, that when the

courts of law, proceeding merely upon the ground of the king's
original writs, and conﬁning themselves strictly to that bottom,
gave a harsh or imperfect judgment, the application for redress
used to be to the king in person assisted by his privy-council ;
(from whence also arose the jurisdiction of the court of requests
which was virtually abolished by the statute 16 Car. I., ch. 10), and

they were wont to refer the matter either to the chancellor and
a select committee, or by degrees to the chancellor only, who
mitigated the severity or supplied the defects of the judgments
pronounced in the courts of law, upon weighing the circum
stances of the case. This was the custom not only among our Saxon
ancestors, before the institution of the aula rcgia, but also after

its dissolution, in the reign of King Edward I. ; and perhaps during
its continuance, in that of Henry II.

In these early times the chief judicial employment of the
chancellor must have been in devising new writs, directed to the
courts of common law, to give remedy in cases where none was
before administered. And to quicken the diligence of the clerks
in the chancery, who were too much attached to ancient prece
dents, it is provided by statute Vi/estm. 2, 13 Edw. I., ch. 24, that

“ whensoever from thenceforth in one case a writ shall be found
in the chancery, and in a like case falling under the same right
and requiring like remedy no precedent of a writ can be produced,
the clerks in chancery shall agree in forming a new one; and,

if they cannot agree, it shall be adjourned to the next parliament,
where a writ shall be framed by consent of the learned in the
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law, lest it happen for the future, that the court of our lord the
king be deﬁcient in doing justice to the suitors." And this ac
counts for the very great variety of writs of trespass on the case,
to be met with in the register; whereby the suitor had ready
relief, according to the exigency of his business, and adapted to
the specialty, reason, and equity of his very case. VVhich pro
vision (with a little accuracy in th: clerks of the chancery, and a
little liberality in the judges, by c ttending rather than narrow
ing the remedial effects of the W .'it) might have effectually an
swered all the purposes of a court c f equity; except that of obtain
ing a discovery by the oath of the defendant.
But when, about the end of the reign of King Edward III.,
uses of land were introduced and, though totally discountenanced
by the courts of common law, were considered as ﬁduciary de
posits and binding in conscience by the clergy, the separate
jurisdiction of the chancery as a court of equity began to be established, and john W'altham, who was bishop of Salisbury and
chancellor to King Richard II., by a strained interpretation of
the above mentioned statute of Westm. 2, devised the writ of

sub/mzna, returnable in the court of chancery only, to make the
feoffee to uses accountable to his cestui que use .' which process
was afterwards extended to other matters wholly determinable at
the common law, upon false and ﬁctitious suggestions ; for which
therefore the chancellor himself is by statute 17 Ric. II., ch. 6,

directed to give damages to the party unjustly aggrieved. But
as the clergy, so early as the reign of King Stephen, had attempt
ed to turn their ecclesiastical courts into courts of equity, by en
tertaining suits pro laesione ﬁdei, as a spiritual offence against
conscience, in case of non-payment of debts or any breach
of civil contracts; till checked by the constitutions of
Clarendon, which declared that, “placita dz a’v(1z'tz'.r, qme ﬁdc
2'/ztnyﬁorz'ta dcémtur, val absque z'nter7>ositz'01ze ﬁdei, sin! in jus
titia 1-rgz's:" therefore probably the ecclesiastical chancellors,
who then held the seal, were remiss in abridging their own new
acquired jurisdiction; especially as the spiritual courts continued
to grasp at the same authority as before in suits j)r0 laesiom
_/idci, so late as the ﬁfteenth century, till ﬁnally prohibited by the
unanimous concurrence of all the judges. However, it appears
from the parliament rolls, that in the reigns of Henry IV. and V.,
the commons were repeatedly urgent to have the writ of subpa:/m
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entirely suppressed, as being a novelty derised by the subtlety
of chancellor Waltham, against the form of the common law;

whereby no plea could be determined, unless by examination and
oath of the parties, according to the form of the law civil, and
the law of holy church, in subversion of the common law. But
th Jugh Henry IV., being then hardly warm in his throne, gave a
pa lliaiing answer to their petitions, and actually passed the stat
ute 4 Hen. IV., ch. 23, whereby judgments at law are declared
irrevocable unless by attaint or writ of error, yet his son put a
negative at once upon their whole application : and in Edward

lV.'s time the process by bill and subpw/za was become the daily
practice of the court.
But this did not extend very far : for in the ancient treatise,
entitled diz/ersz'le' dos courier, supposed to be written very early
in the sixteenth century, we have a catalogue of the matters of
conscience then cognizable by sulzpazua in chancery, which fall
within a very narrow compass. No regular judicial system at
that time prevailed in the court; but the suitor, when he thought
himself aggrieved, found a desultory and uncertain remedy,
according to the private opinion of the chancellor, who was
generally an ecclesiastic, or sometimes (though rarely) 21 states
man : no lawyer having sat in the court of chancery from the
times of the 'chief justices Thorpe and Knyvet, successively
chancellors to King Edward III., in 1372 and 1373, to the pro
motion of Sir Thomas More by King Henry VIII., in 1530.
After which the great seal was indiscriminately committed to
the custody of lawyers, or courtiers, or churchmen, according as

the convenience of the times and the disposition of the prince
required, till Serjeant Puckering was made lord-keeper in I592,
from which time to the present the court of chancery has always
been filled by a lawyer, excepting the interval from 1621 to
1625, when the seal was intrusted to Dr. \Villiams, then Dean
of Westminster, but afterwards Bishop of Lincoln ; who had
been chaplain to Lord Ellesmere, when chancellor.
In the time of Lord Ellesmere (A. D. 1616), arose that
notable dispute between the courts of law and equity, set on
foot by Sir Edward Coke, then chief justice of the court of
king’s bench; whether a court of equity could give relief after
or against a judgment at the common law? This contest was
$0 warmly carried on, that indictments were preferred against
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the suitors, the solicitors, the counsel, and even a master in

chancery, for having incurred a premmzire, by questioning in a
court of equity a judgment in the court of king's bench, ob
tained by gross fraud and imposition. This matter being
brought before the king, was by him referred to his learned
counsel for their advice and opinion ; who reported so strongly
in favor of the courts of equity, that his majesty gave judg
ment in their behalf; but, not contented with the irrefragable
reasons and precedents produced by his counsel (for the chief
justice was clearly in the wrong), he chose rather to decide the
question by referring it to the plenitude of his royal prerogative.
Sir Edward Coke submitted to the decision, and thereby made
atonement for his error: but this struggle, together with the
business of comma/zdams (in which he acted a very noble part)
and his controlling the commissioners of sewers, were the open
and avowed causes, ﬁrst of his suspension, and soon after of his
removal, from his ofﬁce.
Lord Bacon, who succeeded Lord Ellesmere, reduced the

practice of the court into a more regular system; but did not
sit long enough to effect any considerable revolution in the
science itself : and few of his decrees which have reached us are
of any great consequence to posterity. His successors, in the
reign of Charles I., did little to improve upon his plan: and
even after the Restoration the seal was committed to the Earl
of Clarendon, who had withdrawn from practice as alawyer
near twenty years ; and afterwards to the Earl of Shaftesbury,
who (though a lawyer by education) had never practiced at all.
Sir Heneage Finch, who succeeded in 1673, and became after
wards Earl of Nottingham, was a person of the greatest
abilities and most uncorrupted integrity ; a thorough master and
zealous defender of the laws and constitution of his country,

and endued with a pervading genius, that enabled him to dis
cover and to pursue the true spirit of justice, notwithstanding
the embarrassments raised by the narrow and technical notions
which then prevailed in the courts of law, and the imperfect ideas
of redress which had possessed the courts of equity. T 1e reason
and necessities of mankind, arising from the great change in

property by the extension of trade and the abolition of military
tenures, co-operated in establishing his plan, and enabled him
in the course of nine years to build a system of jurisprudence
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and jurisdiction upon wide and rational foundations ; which have
also been extended and improved by many great men, who. have
since presided in chancery. And from that time to this, the
power and business of the court have increased to an amazing
degree.
From this court of equity in chancery, as from the other
superior courts, an appeal lies to the house of peers. But there
are these differences between appeals from a court of equity, and
writs of error from a court of law: I. That the former may be
brought upon any interlocutory matter, the latter upon nothing
but only a deﬁnitive judgment; 2. That on writs of error the
house of lords pronounces the judgment, on appeals it gives
direction to the court below to rectify its own'decree.‘
V. The next court that I shall mention is one that hath no
original jurisdiction, but is only a court of appeal, to correct the
errors of other jurisdictions. This is the court of exchequer
chamber; which was ﬁrst erected by statute 31 Edw. III., ch. 12,

to determine causes by writs of error from the common law side
of the court of exchequer. And to that end it consists of the
lord chancellor and lord treasurer, taking unto them the justices
of the king's bench and common pleas. In imitation of which a
second court of exchequer chamber was erected by statute 27
Eliz., ch. 8, consisting of the justices of the common pleas, and
the barons of the exchequer, before whom writs of error may
be brought to reverse judgments in certain suits originally
begun in the court of king's bench. Into the court also of ex
5 Before the enactment of the Supreme Court of Judicature Act, which
went into effect in November, 1875, the organization of the English courts
of equity was as follows: The equity judges consisted of three vice-cban
cellors, a master of the rolls, two lords-justices, and the lord-chancellor. The
vice-chancellms and the master of the rolls held each separate courts of
original juristhction; so that there were four tribunals for the hearingr of

equitable causes in the ﬁrst instance. Appeals might be taken from either
court to the Court of Appeal in Chancery, or to the lord-chancellor. The
Court of Appeal was composed of the lords-justices and the lord-chancellor,

but it was generally held by the lords-justices alone. Any one of these three
judges, however, might in many cases act alone in the exercise of appellate
jurisdiction ; moreover, the lord-chancellor had-an independent jurisdiction,
ivithout sittmg as a member of the court of appeals. A second appeal might
be taken to the House of Lords. The changes effected in this organization
of the courts, by the recent act, are stated in note 9, fort.
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chequer chamber (which then consists of all the judges of the
three -superior courts, and now and then the lord chancellor also),
are sometimes adjourned from the other courts such causes, as
the judges upon argument ﬁnd to be of great weight and diffi
culty, before any judgment is given upon them in the court below.‘
From all the branches of this court of exchequer chamber,
a writ of error lies to :
VI. The house of peers, which is the supreme court of judi
cature in the kingdom, having at present no original jurisdiction
over causes, but only upon appeals and writs of error, to rectify
any injustice or mistake of the law, committed by the courts
below.7 To this authority this august tribunal succeeded of
course upon the dissolution of the aula rrgia. For, as the barons
of parliament were constituent members of that court; and the
rest of its jurisdiction was dealt out to other tribunals, over which
the great oﬁﬁcers who accompanied those barons were respect

ively delegated to preside ; it followed, that the right of receiving
appeals, and superintending all other jurisdictions, still remained
in the residue of that noble assembly, from which every other
great court was derived. They are therefore in all causes the
last resort, from whose judgment no farther appeal is permitted ;
but every subordinate tribunal must conform to their determina
tions ; the law reposing an entire conﬁdence in the honor and
conscience of the noble persons who compose this important as
sembly, that (if possible) they will make themselves masters of
those questions which they undertake to decide, and in all dubious
cases refer themselves to the opinions of the judges, who are
summoned by writ to advise them; since upon their decision all
property must ﬁnally depend.‘
6As to the change subsequently made in the organization of the Ex
chequer Chamber, see ante, note 3.
7 Though the entire House of Lords constitutes nominally the ﬁnal court
of appeal, yet, in practice, the exercise of these judicial functions is com
mitted to a small number of members. who are termed “Lords of Appeal."
The Lord Chancellor is one of the number, while the others are usually such
persons as occupy or have occupied high judicial offices. Two in number are
specially appointed to the otiicc under the title of “ Lords of Appeal in Ordin

ary," and ultimately two more having this title will be appointed.
judges are required to constitute a quorum. (39 & 40 Vict. c. 59.)

Three

8 Reference should also be made, at this point, to the judicial tribunal,

known as the “Judicial Committee of the Privy Council." This has exclusive
jurisdiction of appeals from the ecclesiastical courts, and of appeals coming
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VII. Before I conclude this chapter, I must also mention
another species of courts, of general jurisdiction and use, which
are derived out of, and act as collateral auxiliaries to, the fore
going; I mean the courts of assize and m'sz'prz'us.
These are composed of two or more commissioners, who are

twice in every year sent by the king's special commission all
round the kingdom (except London and Middlesex, where courts
of 1zz'sz'j)rz'us are holden in and after every term, before the chief
or other judge of the several superior courts), to try by a jury
of the respective counties the truth of such matters of fact as are
then under dispute in the courts of Westminster hall. These
judges of assize came into use in the room of the ancient justices
in eyre, _]'zm‘z'cz'ariz' in itinere,- who were regularly established, if
not ﬁrst appointed, by the parliament of Northampton, A. D.
1176, 22 Hen. II., with a delegated power from the king's great
court, or aula regia, being looked upon as ‘members thereof ; and

they afterwards made their circuit round the kingdom once in
seven years for the purpose of trying causes. They were after
wards directed by mag/za c/zarta, ch. 12, to be sent into every
county once a year, to take (or receive the verdict of the jurors
‘or recognitors in certain actions, then called) recognitions or
assizes; the most diﬁicult of which they are directed to adjourn
into the court of common pleas, to be there determined.

The

itinerant justices were sometimes mere justices of assize or of
dower, or of gaol-delivery, and the like; and they had sometimes
a more general commission, to determine all manner of causes,

being constituted justz'cz'arz'z' ad 0mm'ap/acita: but the present
justices of assize and uz'sz' prius are more immediately derived
from the statute Westm. 2, 13 Edw. I., ch. 30, which directs

them to be assigned out of the king‘s sworn justices, associating
to themselves one or two discreet knights of each county. By
statute 27 Edw. I., ch. 4 (explained by 12 Erlw. II., ch. 3)_ as
sizes and inquests were allowed to be taken before any one jus
tice of the court in which the plea was brought; associating to
him one knight or other approved man of the county. And,
from the Colonies.

It consists of a lord-president, the lord-chancellor, the lord

chief justice of England, the lords of appeal in ordinary and the lords justices
of appeal (if of the Queen's Privy Council), the master of the rolls, and certain
other members to the number of twenty or more in all.

Four are suﬂicient to

form a quorum, No appeal lies from the Privy Council to the House of Lords;
and its decisions are, therefore, ﬁnal, within its special range of jurisdiction.
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lastly, by statute 14 Edw. III., ch. 16, inquests of nz'.riprz'u.r may
be taken before any justice of either bench (though the plea be
not depending in his own court), or before the chief baron of the
exchequer, if he be a man of the law; or otherwise before the
justices of assize, so that one of such justices be a judge of the
king's bench or common pleas, or the king’s serjeant sworn.
They usually make their circuits in the respective vacations after
Hilary and Trinity terms ; assizes being allowed to be taken in
the holy time of Lent by consent of the bishops at the king’s
request, as expressed in statute VVestm. I, 3 Edw. 1., ch. 5I.
And it was also usual during the times of popery, for the prelates
to grant annual licenses to the justices of assize to administer
oaths in holy times : for oaths being of a sacred nature, the logic
of those deluded ages concluded that they must be of ecclesias
tical cognizance. The prudent jealousy of our ancestors or
dained, that no man of law should be judge of assize in his own
county, wherein he was born or doth inhabit; and a similar pro
hibition is found in the civil law, which has carried this principle
so far that it is equivalent to the crime of sacrilege, for a man to
be governor of the province in which he was born, or has any
civil connection.
The judges upon their circuits now sit by virtue of ﬁve several
authorities. I. The commission of the /ware. 2. A commission
of 0)/er and Zermi/zer. 3. A commission of general gaol-a'elz'r/erjy.
The consideration of all which belongs properly to the subsequent
book of these Commentaries.

But the fourth commission is,

4. A commission of assize, directed to the justices and serjeants
therein named, to take (together with their associates) assizes in
the several counties; that is, to take the verdict of a peculiar
species of jury, called an assize, and sr mmoned for the trial of

landed disputes, of which hereafter. The other authority is,
5. That of nz'xz'prz'us, which is a consequence of the commission of
assize, being annexed to the oﬁice of those justices by the statute
of \/Vestm., 2, I3 Edw. I., ch. 30, and it empowers them to try all
questions of fact issuing out of the courts of Westminster, that
are then ripe for trial by jury. These by the course of the courts
are usually appointed to be tried at \/Vestminster in some Easter
or Michaelmas term, by a jury returned from the county wherein
the cause of action arises ; but with this proviso, m'sz';0rz'u:, unless

before the day preﬁxed the judges of assize come into the county
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in question. This they are sure to do in the vacations preceding
each Easter and Michaelmas term, which saves much expense
and trouble. These commissions are constantly accompanied by
writs of assorz'atz'o/z, in pursuance of the statutes of Edward I.
and II., before mentioned ; whereby certain persons (usually the
clerk of assize and his subordinate oflicers) are directed to asso
ciate themselves with the justices and serjeants, and they are
required to admit the said persons into their society, in order to
take the assizes, &c.; that a suﬁicient supply of commissioners
may never be wanting. But, to prevent the delay of justice by
the absence of any of them, there is also issued of course a writ
of si mm omnes; directing that if all cannot be present, any two
of them (a justice or a serjeant being one) may proceed to execute
the commission.
These are the several courts of common law and equity,
which are of public and general jurisdiction throughout the king
dom.‘

And, upon the whole, we cannot but admire the wise

'An entire reorganization of the English courts has been effected by the

enactment of a statute known as the " Supreme Court of Judicature Act," which
went into force in November, 1875. A brief outline of the provisions of this
act and amendatory acts is as follows : lt is declared that most existing courts
shall constitute a single tribunal, known as the " Supreme Court of Judicature."
This is divided into two divisions, one of which is called "Her Majesty's High
Court of justice,” the other, “Her Majesty's Court of Appeal.” The former

exercises chieﬂy original jurisdiction, while the latter possesses appellate pow
ers.

The appellate jurisdiction of the House of Lords is retained, and it hears

appeals from the Court of Appeal and from Irish and Scotch courts.
7.)

(See note

The High Court consists of judges who formerly belonged to the courts

whose jurisdiction has been transferred to the High Court (see jwsi), together
with the successors of such former judges as have died or vacated ofﬁce ; pro
vision has also been made for the appointment oil a few additional judges of
this court; the master of the rolls ceased to be a member of this court in 1881,
nor is the lord-chancellor deemed a permanent member. The Court of Appeal

consists of nine judges, four of whom are judges ex oﬁicia, and ﬁve 0:-u'1'nary
judges. The ex oﬂicio judges are the lord-chancellor, the master of the rollsI
the lord chiefjustice of England (who presides over the Queen's Bench Divis
ion), and the judge of the Court of Probate. The ordinary judges of this court
are known as “ lords justices of appeal."

,

The High Court of Justice was at ﬁrst (in 1875) subdivided into ﬁve divis
ions, corresponding in the main to the previously existing tribunals whose

jurisdiction it received. One division consisted of equity judges belonging to
the High Court and was termed the Chancery Division. The other divisions
were the Queen's Bench Division, the Common Pleas Division, the Exchequer

Division, and the Probate, Divorce and Admiralty Division.

These divisions
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economy and admirable provision of our ancestors in settling
the distribution of justice in a method so well calculated for
cheapness, expedition, and case. By the constitution which they
established, all trivial debts, and injuries of small consequence,
were to be recovered or redressed in every man’s own county,
hundred, or perhaps parish. Pleas of freehold, and more impor
tant disputes of property, were adjourned to the king’s court
of common pleas, which was ﬁxed in one place for the beneﬁt of
the whole kingdom. Crimes and misdemeanors were to be
examined in a court by themselves ; and matters of the revenue
in another distinct jurisdiction.

Now, indeed, for the ease of the

subject and greater dispatch of causes, methods have been
found to open all the three superior courts for the redress of pri
vate wrongs ; which have remedied many inconveniences, and
were really the former courts, continued as sections of the High Court, though
with considerable change of powers ; but the last division named was composed
of thejudge of the former Court of Probate and the judge of the Court of Ad

miralty. But in 1881 the three common-law divisions were consolidated into
one, via. the Queen’s Bench Division. so that now there are but three divis
ions in all. The offices of lord chief justice of the Common Pleas, and lord
chief baron of the Exchequer are abolished. Judges may be transferred from

one division to another by the Crown. The jurisdiction of these various divisions
is much the same as that of the corresponding courts formerly; but, in one

respect, there has been a very important extension of power. It is provided by
the act that in every civil cause or matter entertained by the Supreme Court of
Judicature. law and equity shall be concurrently administered, and that equit
able rules shall supersede those of the law, when any conflict arises. This gives
the common-law division important equitable powers which it did not previously

possess. But causes of action which are peculiarly equitable in their nature
are brought before the Chancery Division.
Subject to rules of court, it is provided that the plaintiff in any action may
assign it to any proper division he may choose by so endorsing his papers. lf
an improper assignment is rpade, a transfer may be made by the court. But
probate, divorce, and admiralty matters must be assigned to that division
All actions and proceedings in the High Court are, as far as practicable, heard

before a single judge.

But such business as the rules of court may direct is

transacted before divisional courts of the High Court.

These consist ordin

arily of two judges (though in special cases the number may be increased) and
are distinct from the divisions previously mentioned.

Any number of divis

ional courts may hold session at the same time. The Court of Appeal hears
appeals from the various divisions of the High Court. When the appeal is
from a ﬁnal order or judgment, it is heard before not less than three judges ;

when from an interlocutory order or judgment, before not less than two judges.
The court may sit in two divisions at the same time.
Provisionis also made for the holding of circuit courts throughout the king
dom, as formerly, by thejudgcs and commissioners appointed for the purpose.
(See 36 8: 37 Vict. c. 66; 388! 39 id. c. 77; 39&4o id. c. 59; 40121. c. 9; 44& 45111’.
c. 68.)
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yet preserved the forms and boundaries handed down to us from
high antiquity. If facts are disputed, they are sent down to be
tried in the country by the neighbors; but the law, arising
upon those facts, is determined by the judges above: and, if they
are mistaken in point of law, there femain in both cases two suc
cessive courts of appeal, to rectify such’ their mistakes. If the

rigor of general rules does in any case bear hard upon individ
uals, courts of equity are open to supply the defects, but not
sap the fundamentals, of the law. Lastly, there presides over all
one great court of appeal, which is the last resort in matters

both of law and equity; and which will therefore take care to
preserve a uniformity and cquz'lz'brz'um among all the inferior
jurisdictions : a court composed of prelates selected for their
piety, and of nobles advanced to that honor for their personal
merit, or deriving both honor and merit from an illustrious train
of ancestors : who are formed by their education, interested by
their property, and bound upon their conscience and honor, to
be skilled in the laws of their country. This is a faithful sketch
of the English juridical constitution, as designed by the masterly
hand of our forefathers, of which the great original lines are still
strong and visible ; and if any of its minuter strokes are by the
length of time at all obscured or decayed, they may still be
with ease restored to_ their pristine vigor: and that not so much
by fanciful alterations and wild experiments (so frequent in this
fertile age), as by closely adhering to the wisdom of the ancient
plan, concerted by Alfred, and perfected by Edward I., and by
attending to the spirit, without neglecting the forms of their
excellent and venerable institutions.‘°
" Tue Coums or THE Uxnuzo Srares.—The Supreme Court of the
United States was established by the Constitution, and, by various laws of
Congress, subordinate tribunals have been established, which form a con
nected, interdependent series of courts, extending throughout the Union.
The most important of these are the District Courts, and the Circuit Courts.

The District Courts are at present (1884) about 60 in number.

As a general

rule, each State constitutes a district, but the larger and more populous
states are divided into two or three districts.
New districts are formed,
from time to time, as new States, are admitted to the Union. In each court
there is asingle judge, who must reside in his district. Their jurisdiction

extends to admiralty or maritime causes of action; to suits for penalties
or forfeitures under the U. S. laws; to cases of bankruptcy; to suits against
national banks; to the trial of crimes and offences against the United States,
not attended with capital punishment ; to actions against consuls, and to va
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Besums the several courts which were treated of in the pre

ceding chapter, and in which all injuries are redressed, that fall
under the cognizance of the common law of England, or that
rious other cases. Appeals are generally taken to the circuit courts, though
sometimes they lie directly to the Supreme Court.
The Circuit Courts are nine in number, each circuit consisting of several
States. Each of the nine justices of the Supreme Court is allotted to one of
these circuits, and is required to attend at least one term of such court to

which he is appointed, in each district in his circuit during every period of
two years. A special circuit judge is also appointed in each circuit, who
must reside within its limits. The supreme court judge and circuit judge
may hold court together or separately.
Commonly the circuit judge sits

alone.

Sometimes a district judge holds the circuit court in his own dis

trict. The jurisdiction of these courts is both original and appellate. Their
original jurisdiction extends to civil suits, in law or equity, for more than $500,
when an alien is a party, or the suit is between a citizen of the State where the
action is brought and a citizen of another State; it also extends to suits by the
United States, to suits against national banks, to questions of revenue, of bank- ruptcy, to patent and copyright cases, to certain criminal prosecutions, etc.

They have appellate jurisdiction to hear appeals from the District Courts in ad
miralty and maritime causes (except prize causes) and in civil actions, provided
in all these cases the matter in dispute, exclusive of costs, exceeds $50; also in
certain criminal cases. Appeals are taken to the Supreme Court.

The Supreme Court is composed of a chief-justice and eight associate jus
tices, of whom six constitute a quorum. One term is held yearly in Washing
ton. The jurisdiction is both original and appellate, but chieﬂy the latter. It
has original jurisdiction in cases affecting embassadors, other public ministers,
consuls, and in actions to which a State is a party. Appeals are taken to this

court from the circuit courts, and from certain district courts with circuit court
powers, in cases involving $5,000 or more, revenue cases, etc.

Besides, if decis

ions rendered in the highest appellate courts of the various States are in con

ﬂict with the Constitution, treatics or laws of the United States, they may be ap
pealed to the Supreme Court. So appealsfrom Territorial courts are heard here.

Each of the respective American States has its own system of court organ
ization, which must be ascertained by reference to the statutes of such States.
It would be impracticable to give an account of such diverse systems in this
connection.
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spirit of equity, which ought to be its constant attendant, there
still remain some other courts of a jurisdiction equally public
and general ; which take cognizance of other species of injuries,
of an ecclesiastical, and maritime nature ; and therefore are prop
erly distinguished by the title of ecclesiastical courts, and courts
maritime.

_

I. Before I descend to consider particular ecclesiastical courts,
I must ﬁrst of all in general premise, that in the time of our
Saxon ancestors there was no sort of distinction between the lay
and the ecclesiastical jurisdiction : the county-court was as much
a spiritual as a temporal tribunal : the rights of the church were
ascertained and asserted at the same time, and by the same

judges, as the rights of the laity.

For this purpose the bishop

of the diocese, and the alderman, or in his absence the sheriff

of the county, used to sit together in the county-court, and
had there the cognizance of all causes, as well ecclesiastical
as civil: a superior deference being paid to the bishop's
opinion in spiritual matters, and to that of the lay judges in
temporal. This union of power was very advantageous to them
both; the presence of the bishop added weight and reverence
to the sheriff's procedings ; and the authority of the sheriff was
equally useful to the bishop, by enforcing obedience to his
decrees in such refractory offenders, as would otherwise have de
spised the thunder of mere ecclesiastical ccnsures.
But so_ moderate and rational a plan was wholly inconsistent
with those views of ambition, that were then forming by the
court of Rome. It soon became an established maxim in the
papal system of policy, that all ecclesiastical persons, and all
ecclesiastical causes, should be solely and entirely subject to
ecclesiastical jurisdiction only: which jurisdiction was supposed
'to be lodged in the first place and immediately in the pope,
by divine indefcasible right and investiture from Christ himself ;
and derived from the pope to all inferior tribunals. Hence the
canon law lays it down as a rule, that “ sacerdolz: a rrgrillus hono
randi an/zt, mm judz'candz',- " and places an emphatic reliance on
a fabulous tale which it tells of the Emperor Constantine: that
when some petitions were brought to him,imploring the aid of
his authority against certain of his bishops, accused of op
pression and injustice, be caused (says the holy canon) the peti
tions to be burnt in their presence, dismissing them with this
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valcdiction ; “ ile ct inter 2/0: mums vestras discutile, quia diglzzlm
mm at 11! zzos_/'mz’z'ccmus Dros."
It was not however till after the Norman Conquest, that this
doctrine was received in England ; when \\/illiam I. (whose title
was warmly espoused by the monasteries, which he liberally
endowed, and by the foreign clergy, whom he brought over in
shoals from France and Italy, and planted in the best preferments
of the English Church), was at length prevailed upon to establish
this fatal encroachment, and separate the ecclesiastical court from
the civil: whether actuated by the principles of bigotry, or by
those of a more reﬁned policy, in order to discountenance the
laws of King Edward, abounding with the spirit of Saxon liberty,
is not altogether certain. But the latter, if not the cause, was

undoubtedly the consequence of this separation : for the Saxon
laws were soon overborne by the Norman justiciaries, when the

county-court fell into disregard by the bishop's withdrawing
his presence, in obedience to the charter of the Conqueror ; which
prohibited any spiritual cause from being tried in the secular
courts, and commanded the suitors to appear before the bishop
only, whose decisions were directed to conform to the canon law.

King Henry the First, at his accession, among other restora—
tions of the laws of King Edward the Confcssor, revived this
of the union of the civil and ecclesiastical courts.

Which was,

according to Sir Edward Coke, after the great heat of the Con
quest was past, only a restitution of the ancient law of England.
This however was ill-relished by the popish clergy, who, under
‘he guidance of that arrogant prelate, archbishop Anselm, very
early disapproved of a measure that put them on a level with
the profane laity, and subjected spiritual men and causes to the
inspection of the secular magistrates: and therefore in their
synod at \-Vestminster, 3 Hen. I., they ordained that no bishop
should attend the discussion of temporal causes; which soon
dissolved this newly effected union. And when, upon the death
of King Henry the First, the usurper Stephen was brought in
and supported by the clergy, we ﬁnd one article of the oath which
they imposed upon him was, that ecclesiastical persons and
ecclesiastical causes should be subject only to the bishop's juris~
diction. And as it was about that time that the contest and
emulation began between the laws of England and those of Rome.
the temporal courts adhering to the former, and the spiritual
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adopting the latter as their rule of proceeding, this widened the
breach between them, and made a coalition afterwards impracti

cable ; which probably would else have been effected at the gene
ral reformation of the church.
In brieﬂy recounting the various species of ecclesiastical courts,
or, as they are often styled, courts Christian (mriw C/zrz'.rtz'mzz'talz's)
I shall begin with the lowest, and so ascend gradually to the
supreme court of appeal.
I. The arc/zdcarozfs court is the most inferior court in the
whole ecclesiastical polity. It is held in the archdeacon’s ab
sence before a judge appointed by himself, and called his oﬂicial ;
and its jurisdiction is sometimes in concurrence with, some
times in exclusion of, the bishop's court of the diocese. From
hence,however,by statute 24 Hen. VIII., ch. 12, an appeal lies
to that of the bishop.
2. The ¢'0/uistory court of every diocesan bishop is held in
their several cathedrals, for the trial of all ecclesiastical causes

arising within their respective dioceses.

The bishop's chan

cellor, or his commissary, is the judge; and from his sentence

an appeal lies, by virtue of the same statute, to the arch
bishop of each province respectively.
'
3. The court of arc/zcx is a court of appeal belonging to the
archbishop of Canterbury; whereof the judge is called the dean
of I/ze arc/zes, because he anciently held his court in the church
of Saint Mary /6 éow (sa/zcta Jllaria dc arcubus), though all
the principal spiritual courts are now holden at doctors’ commons,
His proper jurisdiction is only over the thirteen peculiar parishes
belonging to the archbishop in London ; but the oflice of dean
of the arches having been for a long time united with that of the
archbishop’s principal oﬁicial, he now, in right of the last-men
tioned oﬁice (as doth also the oﬂicial principal of the archbishop
of York), receives and determines appeals from the sentences of
all inferior ecclesiastical courts within the province. And from.
him an appeal lies to the king in chancery (that is, to a court of‘
delegates appointed under the king's great seal), by statute 25
Hen. VIlI., ch. 19,215 supreme head of the English Church, in the
place of the bishop of Rome, who formerly exercised this jurisdic
tion; which circumstance alone will furnish the reason why
the popish clergy were so anxious to separate the spiritual court
from the temporal.

43
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4. The court of /iccu/z'aI’s is a branch of and annexed to the
court of arches. It has a jurisdiction over all those parishes dis
persed through the province of Canterbury in the midst of
other dioceses, which are exempt from the ordinary's jurisdiction,
and subject to the metropolitan only. All ecclesiastical causes,
arising within these peculiar or exempt jurisdictions, are origi
nally cognizable by this court ; from which an appeal lay
formerly to the pope, but now by the statute 25 Hen. VIII., ch.

19, to the king in ehancery.
5. The p/wvgafz'w court is established for the trial of all
testamentary causes, where the deceased hath left boua 110fabi/ia
within two different dioceses. In which case the probate of wills
belongs to the archbishop of the province, by way of special
prerogative. And all causes relating to the wills, administrations,
or legacies of such persons are, originally, cognizable herein,
before a judge appointed by the archbishop, called the judge of
the prerogative court ; from whom an appeal lies by statute 25
' Hen. VIII., ch. 19, to the king in chancery, instead of the pope,
as formerly.
6. The great court of appeal in all ecclesiastical causes, viz.,
the court of de/egafes, judicc: a'elegati, appointed by the king’s
commission under his great seal, and issuing out of chancery, to

represent his royal person, and hear all appeals to him by virtue
of the before-mentioned statute of Henry VIII. This coni
mission is frequently ﬁlled with lords, spiritual and temporal,
and always with judges of the courts at Westminster, and doc

tors of the civil law.

But in case the king himself be party in

any of these suits, the appeal does not then lie to him in chan
cery, which would be absurd; but, by the statute 24 Hen. VIII.,

ch. 12, to all the bishops of the realm, assembled in the upper
house of convocation.1
7. A commission of 1'02/zkw is a commission sometimes
-granted, in extraordinary cases, to revise the sentence of the

-court of delegates ; when it is apprehended they have been led
into a. material error. This commission the king may grant,
although the statutes 24 & 25 Hen. VIII., before cited, declare

the sentence of the delegate deﬁnitive: because the pope as
1 The jurisdiction of the court of delegates was afterwards transferred to
the judicial committee of the Privy Council.
chapter.

See note 8, in the preceding
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supreme head by the canon law used to grant such commission
of review ; and such authority as the pope heretofore exerted, is
now annexed to the crown by statutes 26 Hen. VIII., eh. I, and
1 Eliz., ch. 1.

But it is not matter of right, which the subject

may demand at dcbito ju.rtz'tz'¢; but merely a matter of favor,
and which therefore is often denied.2
II. The maritime courts, or such as have power and jurisdic
tion to determine all maritime injuries, arising upon the seas,
or in parts out of the reach of the common law, are only
the court of admiralty, and its courts of appeal. According to
Sir Henry Spelman, and Lambard, it was ﬁrst of all erected by
King Edward the Third. Its proceedings are according to the
method of the civil law, like those of the ecclesiastical courts ;

upon which account it is usually held at the same place with the
superior ecclesiastical courts, at doctors‘ commons in London.
It is no court of record, any more than the spiritual courts.

From the sentences of the admiralty judge an appeal always lay,
in ordinary course, to the king in chancery, as may be collected
from statute 25 Henry VIII., ch. 19, which directs the appeal
‘from the archbishop’s courts to be determined by persons
named in the king's commission, “like as in case of appeal from
the admiral court." But this is also expressly declared by stat
ute 8 Eliz., ch. 5, which enacts, that upon appeal made to the
chancery, the sentence deﬁnitive of the delegates appointed by
commission shall be ﬁnal.
Appeals from the vice-admiralty courts in America, and our
other plantations and settlements, may be brought before the
courts of admiralty in England, as being a branch of the ad
miral’s jurisdiction, though they may also be brought before the
king in council. But in case of prize vessels, taken in time of
‘~’ This account of the ecclesiastical courts has been retained, in an abbrevi

ated form, on account of its historical importance ; but very extensive changes
have been made in the organization and jurisdiction of these courts, which
have deprived them of much of their former importance. The principal
ecclesiastical courts now existing are the consistory courts of the bishop of
each diocese, and the Court of Arches, which sits at \Vestminster. Their
chief jurisdiction extends to the trial of charges of heresy, of improperly
conducting the service of the Church, and of immoral and scandalous con
duct on the part of clergymcn. A ﬁnal appeal lies from the Court of Arches
to the Committee of the Privy Council. There are no similar tribunals in
this country.

Q
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war, in any part of the world, and condemned in any courts of

admiralty or vice-admiralty as lawful prize, the appeal lies to
certain commissioners of appeals consisting chiefly of the Privy
Council, and not to judges-delegates. And this by virtue of
divers treaties with foreign nations ; by which particular courts
are established in all the maritime countries of Europe for the
decision of this question, whether lawful prize or not: for this
being a question between subjects of different states, it belongs
entirely to the law of nations, and not to the municipal laws of
either country, to determine it. The original court, to which
this question is permitted in England, is the court of admiralty ;
and the court of appeals is in effect the king's privy council, the
members of which are, in consequence of treaties, commissioned

under the great seal for this purpose.8
3 The organization of the High Court of Admiralty has been changed,
and its jurisdiction extended by recent statutes. It is now held bya special
admiralty judge, instead of by the Lord High Admiral, as formerly.
Appeals are taken to Her Majesty's Court of Appeal.

It has been united

with the Court of Probate and Divorce to form a special division of the
High Court of justice (see note 9, preceding chapter), but admiralty causes
are still heard independently by the admiralty judge. “The suits usually
entertained by the court are for the purpose of enforcing bottomry or re
spondentia bonds; to obtain salvage awards; to enforce the payment of
money due for necessaries supplied to a ship, or for wages due to the master
or crew, or for towage or pilotage services; to recover damages in cases of
collision, and of damage done by any ship ; also, in cases of damage to goods,
or in respect of breaches of contract, where the owners of the vessel are
domiciled abroad. The court also entertains questions of prize and booty

of war, but it exercises this jurisdiction by virtue of a warrant issued for that
purpose, giving it special jurisdiction in that behalf.”
Comm., iii. 4_,§.)

(Broom & Hadley's

In the United States, jurisdiction in admiralty and maritime causes is
vested exclusively in the United States courts. (See‘note tt, preceding
chapter.)
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CHAPTER V.

[B1.. COMM.——BO0K in. en. v11.]
Of the Cognizant: of Private Wrongs.

WE are now to proceed to the cognizance of private wrongs
that is, to consider in which of the vast variety of courts, men

tioned in the three preceding chapters, every possible injury
that can be offered to a man's person or property is certain of
meeting with redress.
The authority of the several courts of private and special
jurisdiction, or of what wrongs such courts have cognizance, was
necessarily remarked as those respective tribunals were enumer
ated ; and therefore need not be here again repeated ; which will
conﬁne our present inquiry to the cognizance of civil injuries in
the several courts of public or general jurisdiction. And the
order, in which I shall pursue this inquiry, will be by showing:
1. Vi/hat actions may be brought, or what injuries remedied, in
the ecclesiastical courts.

2. What in the maritime.

3. What

in the courts of common law.
And, with regard to the two ﬁrst of these particulars, I

must beg leave not so much to consider what hath at any time
been rlaimcd or pretended to belong to their jurisdiction, by the
officers and judges of those respective courts ; but what the
common law a//aw: and permits to be so. For these eccentri
cal tribunals (which are principally guided by the rules of the
imperial and canon laws), as they subsist and are admitted in
England, not by any right of their own, but upon bare suffer
ance and toleration from the municipal laws, must have recourse
to the laws of that country wherein they are thus adopted, to be
informed how far their jurisdiction extends, or what causes are
permitted, and what forbidden, to be discussed or drawn in ques
tion before them. It matters not therefore what the pandects of
Justinian, or the decretals of Gregory, have ordained. They are
here of no more intrinsic authority than the laws of Solon and
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Lycurgus: curious perhaps for their antiquity, respectable for
their equity, and frequently of admirable use in illustrating a
point of history. Nor is it at all material in what light other
nations may consider this matter of jurisdiction. Every nation
must and will abide by its own municipal laws ; which various
accidents conspire to render different in almost every country in
Europe. We permit some kinds of suits to be of ecclesiastical
cognizance, which other nations have referred entirely to the
temporal courts; as concerning wills and successions to intes
tates' chattels : and perhaps we may, in our turn, prohibit them
from interfering in some controversies, which on the continent
may be looked upon as merely spiritual. In short, the common
law of England is the one uniform rule to determine the juris
diction of our courts : and, if any tribunals whatsoever attempt
to exceed the limits so prescribed them, the king's courts of
common law may and do prohibit them; and in some cases
punish their judges.
Having premised this general caution, I proceed now to
consider :
I. The wrongs or injuries cognizable by the ecclesiastical
courts. I mean such as are offered to private persons or indi
viduals; which are cognizable by the ecclesiastical court, not

for reformation of the offender himself or party z'Iy'm'z'ug (pro
salute anir/zar, as is the case with immoralities in general, when
unconnected with private injuries), but for the sake of the party
z'njurm', to make him a satisfaction and redress for the damage
which he has sustained. And these I shall reduce under three
general heads; of causes j>e:uuz'ary, causes mal1'1'm0m'al, and
causes testamentary.

I. Pecuniary causes, cognizable in the ecclesiastical courts,
are such as arise either from the withholding ecclesiastical dues,

or the doing or neglecting some act relating to the church,
whereby some damage accrues to the plaintiff ; towards obtain
ing a satisfaction for which he is permitted to institute a suit in
the spiritual court.

2. Matrimonial causes, or injuries respecting the rights of
marriage, are another, and a much more undisturbed, branch of

the ecclesiasticaljurisdiction. Though, if we consider marriages
in the light of mere civil contracts, they do not seem to be prop
erly of spiritual cognizance. But the Romanists having very
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early converted this contract into a holy sacramental ordinance,
the church of course took it under her protection, upon the di
vision of the two jurisdictions.
Of matrimonial causes, one of the ﬁrst and principal is, I.
Gzusajactitatz'onz's ma!rz'mom'z'; when one of the parties boasts or

gives out that he or she is married to the other, whereby a com
mon reputation of their matrimony may ensue. On this ground
the party injured may libel the other in the spiritual :ourt ; and,
unless the defendant undertakes and makes out a proof of the
actual marriage, he or she is enjoined perpetual silence upon
that head; which is the only remedy the ecclesiastical courts
can give for this injury. 2. Another species of matrimonial
causes was, when a party contracted to another brought a suit
in the ecclesiastical court to compel a celebration of the marriage
in pursuance of such contract; but this branch of causes is now
cut off entirely by the act for preventing clandestine marriages,
26 Geo. II., ch. 33, which enacts, that for the future no suit

shall be had in any ecclesiastical court, to compel a celebration
of marriage infacie ac/e.rz'w, for or because of any contract of
matrimony whatsoever. 3. The suit for 1'¢'stz'/utz'a/z af conjugal
nlg/zts is also another species of matrimonial causes: which is
brought whenever either the, husband or wife is guilty of the
injury of subtraction, or lives separate from the other without
any suﬂicient reason; in which case the ecclesiastical jurisdic
tion will compel them to come together again, if either party be

weak enough to desire it, contrary to the inclination of the other.
4. Dz"L'0ra'.r also, of which, and their several distinctions, we

treated at large in a former book, are causes thoroughly matri
monial, and cognizable by the ecclesiastical judge. If it be
comes improper, through some supcrvenient cause arising ex
jwrtfacto, that the parties should live together any longer; as
through intolerable cruelty, adultery, a perpetual disease, and
the like; this unﬁtness or inability for the marriage state may
be looked upon as an injury to the suffering party; and for this

the ecclesiastical law administers the remedy of separation, or a
divorce a mmm cl I/zora. But if the cause existed previous to the
marriage, and was such a one as rendered the marriage unlawful
ab z'nz'tz'o, as consanguinity, corporal imbecility, or the like; in
this case the law looks upon the marriage to have been always
null and void, being contracted 2'11 fraudcm legit‘, and decrees not
\
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only a separation from bed and board,’ but a w'uculo matrz'mouz'z
itself. 5. The last species of matrimonial causes is a conse
quence drawn from one of the species of divorce, that a 1mvz.m
et tkoro; which is the suit for alimony, a term which signiﬁes
maintenance: which suit the wife, in case of separation, may
have against her husband, if he neglects or refuses to make her
an allowance suitable to their station in life. This is an injury
to the wife, and the court Christian will redress it by assigning
her a competent maintenance, and compelling the husband by
ecclesiastical censures to pay it. But no alimony will be as
signed in case of a divorce for adultery on her part; for as that
amounts to a forfeiture of her dower after his death, it is also a

sufficient reason why she should not be partaker of his estate
when living.
3. Testamentary causes are the only remaining species be
longing to the ecclesiastical jurisdiction; which as they are cer
tainly of a mere temporal nature, may seem at ﬁrst view a little
oddly ranked among matters of a spiritual cognizance. And in
deed (as was in some degree observed in a former book), they
were originally cognizable in the king's courts of common law,
viz., the county courts ; and afterwards transferred to the juris
diction of the church, by the favor of the crown, as a natural
consequence of granting to the bishops the administrationpf in

testate’s effects.
This spiritual jurisdiction of testamentary causes is a peculiar
constitution of this island; for in almost all other (even in
popish) countries all matters testamentary are under the juris
diction of the civil magistrate. At what period of time the ec
clesiastical jurisdiction of testaments'and intestacies began in
England, is not ascertained by any ancient writer. We ﬁnd it
indeed frequently asserted in our common law books, that it is
but of late years that the church hath had the probate of
wills. But this must only be understood to mean that it hath not
always had this prerogative: for certainly it is of very high
antiquity.
This jurisdiction, we have seen, is principally exercised with
us in the consistory courts of every diocesan bishop, and in the
prerogative court of the metropolitan, originally ; and in the
arches court and court of delegates, by way of appeal. It is di
visible into three branches; the probate of wills, the granting
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of administrations, and the suing for legacies. Subtraction, the
withholding or detaining of legacies, is also still more apparently
injurious, by depriving the legatees of that right, with which the
laws of the land and the will of the deceased have invested
'them: and therefore, as a consequential part of testamentary
jurisdiction, the spiritual court administers redress herein, by
compelling the executor to pay them. But in this last case the
courts of equity exercise a concurrent jurisdiction with the ec
clesiastical courts, as incident to some other species of relief
prayed by the complainant; as to compel the executor to account
for the testator's effects, or assent to the legacy, or the like.
For, as it is beneath the dignity of the king’s courts to be merely
ancillary to other inferior jurisdictions, the cause when once
brought there, receives there also its full determination.

These are the principal injuries for which the party grieved
either must, or may, seek his remedy in the spiritual courts.I

But before I entirely dismiss this head, it may not be improper
to add a short word concerning the 11/ct/ma’ ofprocc¢'diug in these
tribunals, with regard to the redress of injuries.
The proceedings in the ecclesiastical courts are regulated ac
cording to the practice of the civil and canon laws; or rather
according to a mixture of both, corrected and new-modelled by
their own particular usages, and the interposition of the courts of
common law. For, if the proceedings in the spiritual court he
ever so regularly consonant to the rules of the Roman law, yet
if they be manifestly repugnant to the fundamental maxims of
l The jurisdiction which the ecclesiastical courts formerly possessed has,
in recent times, been much limited.

Their jurisdiction in gﬁeczmiary causes

has been rendered of but little importance by changes in the law; while, in
matrimonial and lerlanzmlary causes. their jurisdiction has been transferred to a
newly established court, 1/iz.: the Probate, Divorce, and Admiralty Division of

the High Court ofjustice. The powers of this latter court are more extensive
than those possessed by the ecclesiastical courts, its methods of relief are more
eﬂicacious and salutary, and the modes of procedure have been simpliﬁed, and
rendered more practically convenient.

But it is impracticable to give any sufﬁ

ciently comprehensive statement of the nature and extent of its jurisdiction.
The present jurisdiction of the ecclesiastical courts has been already stated.
(See note 2, preceding chapter; also note 2, p. :42.)

Similar jurisdiction, in matrimonial causes, is generally vested in this
country in courts of equity, or in courts having equitable powers; while tes
tamentary causes are committed to special courts, known as probate or sur
rogate courts, orphans’ courts, etc.
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the municipal laws, to which upon principles of sound policy the
ecclesiastical process ought in every state to conform (as if they
require two witnesses to prove a fact, where one will sufﬁce at
common law) : in such cases a prohibition will be awarded
against them.

But, under these restrictions, their ordinary

course of proceeding is ; ﬁrst, by cilalion, to call the party in
juring before them. Then, by libs/, lz'6e/lus, a little book, or by
articles drawn out in a formal al/vgalz'orz, to set forth the com

plainant's ground of complaint.

To this succeeds the d¢feudant':

amrvzr upon oath, when, if he denies or extenuates the charge,

they proceed to proofs by witnesses examined, and their deposi
tions taken down in writing, by an ofﬁcer of the court. If the
defendant has any circumstances to offer in his defence, he must
also propound them in what is called his deferz.n'r/e allcgatio/z, to
which he is entitled in his turn to the 1)laz'm‘z_'ﬂr '3 answer upon oath,
and may from thence proceed to fvoofs as well as his antagonist.
When all the pleadings and proofs are concluded, they are re—
ferred to the consideration, not of a jury, but of a single judge :
who takrr 2'/zformatio/z by hearing advocates on both sides, and
thereupon forms his 1'/ztcrlocm‘ory decree or deﬁm'tz've se/ztmce at
his own discretion: from which there generally lies an aﬂhral,
in the several stages mentioned in a former chapter; though if
the same be not appealed from in ﬁfteen days, it is ﬁnal, by the
statute 25 Hen. VIII., ch. 19.
But the point in which these jurisdictions are the most de
fective, is that of enforcing their sentences when pronounced;
for which they have no other process but that of exmmmu/u'mlz'0n,
which is described to be twofold ; the less, and the greater
excommunication. The less is an ecclesiastical censure, exclud

ing the party from the participation of the sacraments: the
greater proceeds farther, and excludes him not only from these,
but also from the company of all Christians. But, if the judge
of any spiritual court excommunicates a man for a cause of which
he hath not the legal cognizance, the party may have an action
against him at common law, and he is also liable to be indicted
at the suit of the king ; by the common law an excommunicated
person is disabled to do any act, that is required to be done by
one that is /Jmbus at lcgalis /wmo. He cannot serve upon juries,
cannot be a witness in any court, and, which is the worst of all,
cannot bring an action, either real or personal, to recover lands

or money due to him.
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II. Injuries cognizable by the courts maritime, or admiralty
courts, are the next object of our inquiries.2 These courts have
jurisdiction and power to try and determine all maritime causes ;
or such injuries, which, though they are in their nature of com
mon law cognizance, yet being committed on the high seas, out

of the reach of our ordinary courts of justice, are therefore to be
remedied in a peculiar court of their own. All admiralty causes
must be therefore causes arising wholly upon the sea, and not

within the precincts of any county. If part of any contract, or
other cause of action, doth arise upon the sea, and part upon the
land, the common law excludes the admiralty court from its ju
risdiction ; for, part belonging properly to one cognizance and
part to another, the common or general law takes place of the

particular. Therefore, though pure maritime acquisitions, which
are earned and become due on the high seas, as seamen's wages
are one proper object of the admiralty jurisdiction, even though
the contract for them be made upon land: yet, in general, if there

be a contract made in England and to be executed upon the seas,
as a charter-party or covenant that a ship shall sail to Jamaica,
cr shall be in such a latitude by such a day; or a contract made
upon the sea to be performed in England, as a bond made on
shipboard to pay money in London or the like; these kinds of
mixed contracts belong not to the admiralty jurisdiction, but to
the courts of common law.
The proceedings of the courts of admiralty bear much resem
blance to those of the civil law, but are not entirely founded
thereon ; and they likewise adopt and make use of other laws, as

occasion requires; such as the Rhodian laws and the laws of
Oleron. For the law of England, as has frequently been observed,
doth not acknowledge or pay any deference to the civil law
considered as such ; but merely permits its use in such cases
where it judged its determinations equitable, and therefore blends
it, in the present instance, with other marine laws: the whole

"eing corrected, altered, and amended by acts of parliament and
common usage; so that out of this composition a body of juris

prudence is extracted, which owes its authority only to its recep
tion here by consent of the crown and people. The ﬁrst process
in these courtsis frequently by arrest of the defendant's person ;
2 The general jurisdiction of the present Court of Admiralty is stated in note
3, in the preceding chapter.
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and they also take recognizances or stipulations of certain ﬁdejus
sors in the nature of bail, and in case of default may imprison
both them and their principal. They may also ﬁne and imprison
for a contempt in the face of the court. And all this is supported
by immemorial usage, grounded on the necessity of supporting
a jurisdiction so extensive; though opposite to the usual doctrines
of the common law, these being no courts of record, because in

general their process is much conformed to that of the civil law.
III. I am next to consider such injuries as are cognizable by
'.'ae courts of the common law. And herein I shall for the
present only remark, that all possible injuries whatsoever, that
did not fall within the exclusive cognizance of either the eccle
siastical or maritime tribunals, are for that very reason within

the cognizance of the common law courts of justice. For
it is a settled and invariable principle in the laws of England,
that every right when withheld must have a remedy,and every
injury its proper redress. The deﬁnition and explication of these
numerous injuries, and their respective legal remedies, will
employ our attention for many subsequent chapters. But before
we conclude the present, I shall just mention two species of
injuries, which will properly fall now within our immediate con
sideration: and which are, either when justice is delayed by an
inferior court that has proper cognizance of the cause ; or, when
such inferior court takes upon itself to examine a cause and de
cide the merits without a legal authority.
I. The ﬁrst of these injuries, refusal or neglect of justice, is
remedied either by writ of procedsndo or of ma/1damu.\‘. A writ
of ;>r0cea'mdo adjudicium issues out of the court of chancery,
where judges of any subordinate court do delay the parties; for
that they will not give judgment, either on the one side or the
other, when they ought so to do. In this case a writ of from
dmdo shall be awarded, commanding them in the king's name to
proceed to judgment ; but without specifying any particular judg—
ment, for that (if erroneous) may be set aside in the course of
appeal, or by writ of error or false judgment : and upon farther
neglect or refusal, the judges of the inferior court may be pun
ished for their contempt, by writ of attachment returnable in the
king's bench or common pleas.
A writ of mandamus is in general, a command issuing in the

king’s name from the court of king's bench, and directed to any
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person, corporation, or inferior court of judicature within the
king’s dominions, requiring them to do some particular thing
therein speciﬁed, which appertains to their ofﬁce and duty, and
which the court of king's bench has previously determined, or at
least supposes to be consonant to right and justice. It is ahigh
prerogative writ, of a most extensively remedial nature j. and may
be issued in some cases where the injured party has also another
more tedious method of redress, as in the case of admission or

restitution of an oﬁice ; but it issues in all cases where the party
hath a right to have any thing done, and hath no other'speciﬁc
means of compelling its performance. A mandamus therefore
lies to compel the admission or restoration of the party applying
to any oﬁice or franchise of a public nature, whether spiritual or
temporal ; to academical degrees ; to the use of a meeting-house,

&c.: it lies for the production, inspection, or delivery of public
books and papers; for the surrender of the regalia of acorporation ;
to oblige bodies corporate to affix their common seal ; to compel
the holding of a court: and for an inﬁnite number of other pur
poses, which it is impossible to recite minutely. But at present
we are more particularly to remark, that it issues to thejudges of
any inferior court, commanding them to do justice according to
the powers ot their office, whenever the same is delayed. For .
it is the peculiar business of the court of king’s bench to super
intend all inferior tribunals, and therein _to enforce the due exer

cise of those judicial or ministerial powers, with which the crown
or legislature have invested them ; and this not only by restrain
ing their excesses, but also by quickening their negligence, and
obviating theirdenial of justice. A mzmdamu: may therefore be
had to the courts of the city of London, to enter up judgment ; to
the spiritual courts to grant an administration, to swear a church
warden, and the like.

This writ is grounded on a suggestion,

by the oath of the party injured, of his own right, and the denial
of justice below; whereupon, in order more fully to satisfy the
court that there is a probable ground for such interposition, a rule ‘
is made (except in some general cases, where the probable ground
is manifest) directing theparty complained of to show cause why
a writ of mandamus should not issue : and, if he shows no sufficient
cause, the writ itself is issued, at ﬁrst in the alternative, either

to do thus, or signify some reason to the contrary; to which a
return, or answer, must be made at a certain day.

And if the
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inferior judge, or other person to whom the writ is directed,
returns or signiﬁes an insufficient reason, then there issues in the
second place a peremptory mandamu.r, to do the thing absolutely ;
to which no other return will be admitted, but a certiﬁcate of

perfect obedience and due execution of the writ. If the inferior
judge or other person makes no return, or fails in his respect
and obedience, he is punishable for his contempt by attachment.
But if he, at the ﬁrst, returns a sufficient cause, although it

should be false in fact, the court of kings bench will not try the
truth of the fact upon aﬁidavits ; but will for the present believe
him, and proceed no farther on the mandamus.

But then, the

party injured may have an action against him for his false
return, and (if found to be false by the jury) shall recover dam
ages equivalent to the injury sustained ; together with a peremp
tory mandamus to the defendant to do his duty. Thus much for
the injury of neglect or refusal of justice.8
'
2. The other injury, which is that of encroachment of juris
diction, or calling one coram norzjzm'irc, to answer in a court that
has no legal cognizance of the cause, is also a grievance, for
which the common law has provided a remedy by the writ of
pro/u'bz'tz'on.
8 In this country, the writ of 7IlzZIl(1'(1I1Hl: is generally issued in each State
by the highest court of original jurisdiction at law. In causes coming with
in the jurisdiction of the federal courts, it is issued by the Supreme Court of
the United States. It is a general rule that, to entitle a party to amandamua,
there must not only be a clear legal right, but the absence of a plain legal
remedy. (People v. ]{awkz';1r, 46 N. Y. 9; Proﬁle v. S1/jwrz/z'sors, H N. Y.
563.) It may, for instance, be issued to compel a court to restore an attor
ney who has been improperly removed (Peryélz v. Yustirer, 1 Johns. Cas.,
18!); or to compel a judicial officer to perform some ministerial duty obliga
tory upon him ([’e0fIle v. Com/ty f71ulqc, 13 How. Pr. 277) ; but it is not a
permissible remedy to control the action of an inferior court, in the exercise

of judicial discretion (Er /mrfe Barrelt, 2 Cow. 458).

So a mandamus

may be issued to compel public ofﬁcers to perform duties of a ministerial na
ture, as to require a county clerk to record a deed which has been duly ac
knowledged and certiﬁed (Ex jiarle Goodall, I4 Johns 325); to compel a
commissioner of jurors to strike from the list the name of a person not liable

to jury duty (People v. Taylor, 45 Barb. I29); and in other similar cases. In
like manner a corporation may be required by mandamus to do a specific
act, \-bligatory upon it by law. (Peaple v. Gnsllglzl Co., 4 5 Barb. I36.) The
practice upon writs of mandrmus has been somewhat changed, both in Eng
land and in this country, and issue is generally joined by pleading to the re
turn, instzad of bringing an action for a false return as formerly.
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A prohibition is a writ issuing properly only out of the court
of king’s bench, being the king's prerogative writ; but, for the
furtherance of justice, it may now also be had in some cases out
of the court of chancery, common pleas, or exchequer ; directed
to the judge and parties of a suit in any inferior court, command
ing them to cease from the prosecution thereof, upon a sugges
tion, that either the cause originally, or some collateral matter

arising therein, does not belong to that jurisdiction, but to the
cognizance of some other court. And if either the judge or the
party shall proceed after such prohibition, an attachment may be
had against them, to punish them for the contempt, at the dis
cretion of the court that awarded it; and an action will lie against

them, to repair the party injured in damages.‘
4 V\'rits of prohibition may be issued by the Supreme Court of the United
States to the District Courts, when proceeding as courts of admiralty and
maritime jurisdiction, In the respective States, they are generally issued by the
supreme court, or the highest court of original jurisdiction at law. Such a
writ may be issued to prevent the exercise of unauthorized power, in a cause
or proceeding of which the subordinate tribunal has jurisdiction. (Quiméo
/Iﬂzﬁn v. 1’c0}ﬁ/e, 20 N.Y. 53! ; see also People v. Seward, 7 VVend. 518;
People v. Zlfarine Caurt, 36 Barb. 34t.) For the practice upon writs of pro
hibition, the statutes of the several States should be consulted.

CHAPTER VI.
[BL. couu.—noox III. cu. vur.]
I

Of lVr0ng:, mm’ I/zcir R:/m’r11'e:, Rcrpczlirzg I/ze Rig/1/: af Persons.

Tm: former chapters of this part of our Commentaries having
been employed in describing the several methods of redressing
private wrongs, either by the mere act of the parties, or the mere
operation of law; and in treating of the nature and several

species of courts ; together with the cognizance of wrongs or in
juries by private or special tribunals, and the public ecclesiastical,
and maritime jurisdictions of this kingdom ; I come now to con
sider at large, and in a more particular manner, the respective
remedies in the public and general courts of common law, for in
juries or private wrongs of any denomination whatsoever, not ex
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clusively appropriated to any of the former tribunals. And herein
I shall, ﬁrst, deﬁne the several injuries cognizable by the courts
of common law, with the respective remedies applicable to each
particular injury: and shall, secondly, describe the method of
pursuing and obtaining these remedies in the several courts;
First then, as to the several injuries cognizable by the courts
of common law, with the respective remedies applicable to each
particular injury. And, in treating of these, I shall at present
conﬁne myself to such wrongs as may be committed in the
mutual intercourse between subject and subject ; which the king,
as the fountain of justice, is oﬁicially bound to redress in the
ordinary forms of law: reserving such injuries or encroachments
as may occur between the crown and the subject, to be distinctly
considered hereafter, as the remedy in such cases is generally of
a peculiar and eccentrical nature.
Now, since all wrongs may be considered as merely a priva
tion of right, the plain natural remedy for every species of wrong
is the being put in possession of that right, whereof the party
injured is deprived. This may either be effected by a speciﬁc
delivery or restoration of the subject-matter in dispute to the
legal owner; as when lands or personal chattels are unjustly
withheld or invaded: or where that is not a possible, 01' at least
not an adequate remedy, by making the sufferer a pecuniary
' satisfaction in damages ; as in case of assault, breach of contract,

&c. : to which damages the party injured has acquired an incom
plete or inchoate right, the instant he receives the injury; though
such right he not fully ascertained till they are assessed by the
intervention of the law. The instruments whereby this remedy
is obtained (which are sometimes considered in the light of the
remedy itself) are a diversity of suits and actions, which are de
ﬁned by the Mirror to be “ the lawful demand of one’s right :”
or, as Bracton and Fleta express it, in the words of Justinian,

jus jvoscgzmzdi z'njua'z'cz'o quad alicui deéetur.
With us in England the several suits, or remedial instruments
of justice, are from the subject of them distinguished into three
kinds ; actions, personal, real, and mixed.‘
1 Most real and mixed actions have been abolished in England and the
United States. The action of chief importance coming within either of
these classes, which now exists, is the mixed action of ejeetment; but the
procedure in this form of action has been much changed in modern times.
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Personal actions are such whereby a man claims a debt, or
personal duty, or damages in lieu thereof: and, likewise, whereby

a man claims a satisfaction in damages for some injury done to
his person or property. The former are said to be founded on
contracts, the latter upon torts or wrongs: and they are the same
which the civil law calls “acti0mu in pzrsonam, qua ndvsr.rus
rum 2'/ztmdznztzzr, qui ex rolztmctzz val dalirto ob/zgralzls £31‘ a/[quid
dare 'z/clro1z£mf¢'re.” Of the former nature are all actions upon
debt or promises ; of the latter all actions for trespasses, nui
sances, assaults, defamatory words, and the like.

Real actions (or, as they are called in the Mirror, fuzzdal ac
tions), which concern real property only, are such whereby the
plaintiff, here called the demandant, claims title to have any
lands or tenements, rents, commons, or other hereditaments, in

fee-simple, fee-tail, or for term of life. By these actions formerly
all disputes concerning real estates were decided; but they are
now pretty generally laid aside in practice, upon account of the

great nicety required in their management; and the inconvenient
length of their process: amuch more expeditious method of try
ing titles being since introduced, by other actions personal and
mixed.
Mzlred actions are suits partaking of the nature of the other
two, wherein some real property is demanded, and also personal

damages for a wrong sustained. As for instance an action of
waste: which is brought by him who haththe inheritance, in
remainder or ‘reversion, against the tenant for life, who hath com
mitted waste therein, to recover not only the land wasted, which
would make it merely a real action; but also treble damages in.
pursuance of the statute of Gloucester, which is ajicrsmzal recom
pense; and so both, being joined together, denominate it a.
1/ulwd action.
Under these three heads may every species of remedy by suit
or action in the courts of common law be comprised.

But in

vrder effectually to apply the remedy, it is ﬁrst necessary to as
certain the complaint. I proceed therefore now to enumerate
the several kinds, and to inquire into the respective nature of all.
private wrongs, or civil injuries, which may be offered to the
rights of eithera man's person or his property; recounting at;
the same time the respective remedies, which are furnished by:

the law for every infraction of right.
44

But I must ﬁrst beg leave
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to premise, that all civil injuries are of two kinds, the one wit]:
out force or violence, as slander or breach of contract ; the other

- coupled wit/1 force and violence, as batteries or false imprison
ment. VVhich latter species savor something of the criminal
kind, being always attended with some violation of the peace;

for which in strictness of law a ﬁne ought to be paid to the king,
as Well as a private satisfaction to the party injured. And this
distinction of private wrongs, into injuries with and wit/rout force,
we shall ﬁnd to run through all the variety of which we are now
to treat. In considering of which, I shall follow the same method
that was pursued with regard to the distribution of rights: for as
these are nothing else but an infringement or breach of those
rights, which we have before laid down and explained, it will

follow that this negative system, of wrongs, must correspond and
tally with the former positive system, of rzlg/zts. As therefore
we divide all rights into those of [torso/zs and those of I‘/li1Zg'J', so
we must‘make the same general distribution of injuries into such
as affect the rzlg/zts of j>zrs-ous, and such as affect the rzlg/zts of
property.

The rights of persons, we may remember, were distributed
into absolute and relatz'm'.' aoso/uto, which were such as apper
tained and belonged to private men, considered merely as indi

viduals, or single persons ; and re’/atz'wo, which were incident to
them as members of society, and connected to each other by
various ties and relations. And the absolute rights of each indi
vidual were deﬁned to be the right of personal security, the right
-of personal liberty, and the right of private property, so that the
-wrongs or injuries affecting them must consequently be of a
-correspondent nature.
'
I. As to injuries which affect the ;>ors0nal sorurity of individ
mals, they are either injuries against their lives, their limbs, their
'bodies, their health, or their reputations.

I. With regard to the ﬁrst subdivision, or injuries affecting
‘the l'fe of man, they do not fall under our presentcontemplation ; ‘
lbeing one of the most atrocious species of crimes, the subject of
the next book of our Commentaries.2
2No civil action can be brought at common-law to re:over damages for
i-wrongfully causing the death of a human being. But in England and in many
of the American States, statutes have been passed, providing that, when the

death of a person is caused by any wrongful act, neglect, or default, which
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2, 3. The two next species of injuries, affecting the limbs or
bodies of individuals, I shall consider in one and the same view.

And these may be committed, I. By Mrmts and menaces of
bodily hurt, through fear of which a man’s business is interrupt
ed. 'A menace alone, without a consequent inconvenience, makes

not the injury : but, to complete the wrong, there must be both
of them together. The remedy for this is in pecuniary damages,
to be recovered by action of trc.rj>a.vs iii rt armis; this being an
inchoate, though not an absolute violence.

2. By assault;

which is an attempt or offer to beat another, without touching
him : as if one lifts up his cane, or his ﬁst, in a threatening man
ner at another; or strikes at him, but misses him; this is an
assault, iu:ullu.s', which Finch describes to be “an unlawful set

ting upon one's person." '1

This also is an inchoate violence,

would, if death had not ensued, have entitled the injured party to sue for
damages, his executor or administrator may bring action and recover dam
ages for the beneﬁt of the relatives of the deceased. (See IV/u'Ifard v. Pan
ama R. Co., 23 N. Y. 465; Tilley v. Hudson River R. 02., 29 N. Y. 252;
/I/c[n!_yre v. /V. 1''. Cent. R. Ca., 37 N. Y. 287.)
'

8An assault may be deﬁned as an oﬂer or attempt to inﬂict corporalin
jury upon another, accompanied by circumstances which indicate an intent
' coupled with a present ability, to do actual violence. (See Hays v. People,
1 Hill, 351.) Every part of this deﬁnition is important. (I) It is suﬁicient
that there be an offer or attempt to do violence ; if the attempt be consum
mated by an actual beating or striking, etc., this is a battery. But mere
words of abuse will not constitute an assault. (2) The circumstances must
indicate an intent to do actual violence. If, therefore, the person making an
offer or attempt of violence, uses expressions showing that he has no actual
intent to do injury, there is no assault; as, if one should menace another
with his ﬁst or a weapon, but say at the same time : “ lf you were not an old
man, I would knock you down.” (See Tuber:/ill: v. S111/age, l Modern Rep.
3.) But, as the deﬁnition implies, it is not necessary, in order that the act

may amount to an assault, that there should be an actual intent to do vio
lence; but it is suﬁicient if such an intent be “ inrlirated,” i. 5., if the circum
stances be such as to lead the person threatened, to believe on reasonable
grounds, that violence will actually be done. If, therefore. one pointb an un
loaded pistol at another, with every appearance of an intention to shoot, and
the other party believes it to be loaded, this will amount to an assault. But
a distinction is sometimes drawn between civil actions and criminal prosecu
tions for assault and battery, and actual intent required to be proved
in the latter case, while an indicated intent would be held sufﬁcient in the
former. (3) There must be a present ability indicated to do actual violence.
For, if the person threatening be so conﬁned or impeded that he cannot in
ﬂict the injury which he menaces, there is no assault.
’
In all cases of justiﬁable assaults whi:h are mentioned in the text, the
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amounting considerably higher than bare threats ; and therefore,
though no actual suffering is proved, yet the party injured may
have redress by action of twspass 111' at armz'.r,- wherein he shall
recover damages as a compensation for the injury. 3.. By battery ,
which is the unlawful beating of another. The least touching of
another's person wilfully, or in anger, is a battery; for the law
cannot draw the line between different degrees of violence, and
therefore totally prohibits the ﬁrst and lowest stage of it; every
man’s person being sacred, and no other having a right to meddle
with it, in any the slightest 1nanner. And therefore upon a
similar principle the Cornelianlaw dc 2'15/'urz'z's prohibited pulration
as well as vcrbrralz'on; distinguishing verberation, which was ac
companied with pain, from pulsation; whiehwas attended with
none. But battery is, in some cases, justiﬁable or lawful; as
where one who hath authority, a parent, or master, gives moderate
correction to his child, his scholar, or his apprentice. So also

on the principle of self-defence: for if one strikes me ﬁrst, or
even only assaults me, I may strike in my own defence; and, it
sued for it, may plead son asmu/t demesne, or that it was the
plaintiffs own original assault that occasioned it. So likewise in
defence of my goods or possession, if aman endeavors to deprive '
me of them, I may justify laying hands upon him to prevent
him; and in case he persists with violence,I may proceed to
beat him away. Thus too in the exercise of an oﬂice, as that of
churchwarden or beadle, a man may lay hands upon another to
turn him out of church, and prevent his disturbing the congrega
tion. And, if sued for this or the like battery, he may set forth
the whole case, and plead that he laid hands upon him gently,
mo1lz'z‘cr marzus z'1np0.ruz't, for this purpose. On account of these
causes of justification, battery is deﬁned to be the zmlazefnl
beating of another; for which the remedy is, as for assault, by
action ,of tn'.r])as.s' vie! armis : wherein the jury will give adequate
damages. 4. By 'zuomza'z'ug; which consists in giving another
some dangerous hurt, and is only an aggravated species of bat.
force used must be no greater than is reasonable and necessary with refer
ence to the exigency of the case; for any excess of violence, the party may
be made responsible. In the defense of the possession of a house or one‘a
premises, the intruder must ﬁrst be requested to leave, and only in case of
his refusal can force be used to compel him to depart. (See Gates v. Loam‘
émy, 20 Johns. 427; Bennelt v. /11519121011, 25 Wend. 371 ; Scribrmr v. Read,
4 Denio, 448; G-mstock v. Dnrlga, 43 How. Pr. 97.)
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tery. 5. By 1H1!)//161/1,‘ which is an injury still more atrocious1
and consists in violently depriving another of the use of a mem
ber proper for his defence in ﬁght. This is a battery, attended
with this aggravating circumstance, that thereby the party in
jured is forever disabled from making so good a defence against
future external injuries, as he otherwise might have done.
Among these defensive members are reckoned not only arms
and legs, but a ﬁnger, an eye, and a foretooth, and also some
others. But the loss of one of the jaw-teeth, the ear, or the nose,

is no mayhem at common law; as they can be of no use in
ﬁghting. The same remedial action of {res/;a.rs vi rt armi: lies
also to recover damages for this injury, an injury which (when
wilful) no motive can justify, but necessary self-preservation. If
the ear be cut off, treble damages are given by statute 37 Hen.
VIII., ch. 6, though this is not mayhem at common ‘law.

And

here I must observe, that for these four last injuries, assault.
battery, wounding, and mayhem, an indictment may be brought
as well as an action ; and frequently both are accordingly prose
cuted; the one at the suit of the crown for the crime against

the public ; the other at the suit of the party injured, to make
him a reparation in damages.‘
4. Injuries, affecting a man's /wall/z, are where, by any un
wholesome practices of another, a man sustains any apparent

damage in his vigor or constitution.

As by selling him had

provisions, or wine; by the exercise of a noisome trade, which

infects the air in his neighborhood ; or by the neglect or unskil
ful management of his physician, surgeon, or apothecary.5 For
it hath been solemnly resolved, that main /lraxis is a -great mis
demeanor and offence at common law, whether it oe for curiosity

and experiment, or by neglect ; because it breaks the trust which
the party had placed in his physician. and tends to the patient‘s
destruction.

Thus also, in the civil law, neglect or want of skill

in physicians or surgeons, “ mlpw ad/mm:/'auz‘m', wlz/ti si medi
' 4 The offense of mayhem has, in modern times, been extended in some
States by statute, so as to include injuries to other parts of the person than
members used for defense in ﬁght. Thus, injuries to the nose, lip, ear, etc.,
causing disﬁgurement, have been constituted acts of mayhem.
But such
changes are wholly statutory.
5 See Carpenter v. Blake, 60 Barb. 485; 50 N. Y. 696; 1l{cCund1e:s v.
McW/m, 22 Penn. St. 261; Pallm v. Wzggm, 51 Me. 594.
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cu: cmnlz'ourm dL‘I't‘IZ‘QIIL'I'IY, malr quay://‘z'am S¢’L‘ll£‘I'Z-I, nut /)cr79z'r11m
ri mcdiazmmlzmz dcderit." These are wrongs or injuries unac
companied by force, for which there is a remedy in damages by
a special action of trespass upon I/ze case. This action of trespass,
or transgression, on [/10 case, is a universal remedy, given for all

personal wrongs and injuries without force; so called because
the plaintiff’s whole case or cause of complaint is set forth at
length in the original writ. For though in general there are
methods prescribed, and forms of actions previously settled, for
redressing those wrongs, which most usually occur, and in which
the very act itself is immediately prejudicial or injurious to the
plaintiff's person or property, as battery, non-payment of debts,
detaining one’s goods, or the like ; yet where any special con
sequential damage arises, which could not be foreseen and pro
vided for in the -ordinary course of justice, the party injured is
allowed, both by common law and the statute of \Vestm. 2, ch.

24, to bring a special action on his own case, by a writ formed
according to the peculiar circumstances of his own particular
grievance. For wherever the common law gives a right or
prohibits an injury, it also gives a remedy by action ; and there
fore, wherever a new injury is done, a new method of remedy
must be pursued. And it is a settled distinction, that where an
act is done which is in itself an irmwa’z'a!e injury to another's
person or property, there the remedy is usually by an action of
trespass 112' at armis ; but where there is no act done, but only a

culpable omission ; or where the act is not immediately injurious,
but only by conseqzmzre and collaterally ; there no action of tres
pass of 2! armis will lie, but an action on the specialcase, for the

damages consequent on such omission or act.
5. Lastly ; injuries affecting a man’s reputalion or good name
are, ﬁrst, by malicious, scandalous, and slanderous words, tending

to his damage and derogation.‘

As if a man maliciously and

6 Slander is defamatory accusation addressed to the ear, and is thus dis
tinguished from libel, which is defamatory matter addressed to the eye ; as

by writing, pictures or signs.

Slander is a civil injury only, and the sole

mode of redress is by acivil action for damages ; but libel is besides a crimi
nal offense, and a criminal prosecution may be instituted therefor, as well as
a civil action. The various forms of slander are divided into four classes :
(1.) Charge of an indictable offense, involving moral turpitude. Thus, to
accuse a man of any felonious crime, such as murder, robbery, burglary, rape,
etc., would be actionable. But the charge of having committed any cffense,
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falsely utter any slander or false tale of another; which may
either endanger him in law, by impeaching him of some heinous
crime, as to say that a man hath poisoned another, or is perjured ;
amounting to a mz'.rdemeau0r only, would not be slanderous, unless the of
fense involved an element of moral turpitude. Thus, the charge of remming

a landmark (this being a misdemeanor) has been held to be actionable as a
slander. (Young v. Miller, 3 Hill, 2!.) But a charge of having committed
assault and battery would not be of itself slanderous, for,.though this is a
crime, yet it is not deemed obnoxious on moral grounds. An imputation of
an act involving moral turpitude, but not constituting a crime, would not be
slanderous, for both these elements must be involved in the charge ; thus, a
charge of adultery would not be slanderous at common law, since it is not a
crime. (Buys v. Gillespie, 2 Johns. 115; Brooker v. Coﬂin, 5 Johns. 188.)
But if in any State, adultery were declared to be an indictable offense (which
has been done in some States), an imputation of having committed it would
be actionable.
(2.) An imputation of having an infectious disease, tending to exclude one
from society; as, a charge ‘of having a venereal disorder. (Hewit v. lllaro/1,

24 How. Pr. 366.) But a charge of lzawing had such a disease is not action
able.

(A leading case 01 slander is Pollard v. Lyon, 91 U. S. 225.)

(3.) Charges tending to injure a person in his trade, employment or pro
fession ; as a charge of oﬂicial misconduct against a public ofﬁcer. (1{z'/may v.
.l2z_r/1, 3 N. Y. 177) ; of fraudulent practices against a business man (Bar/cur
v. Richardson, 5 Johns. 476); of insolvency against a merchant or trader (Car
jlcnler v. Demzis, 3 Sandf. 305); of unskilfulness or incompetence against an
artizan or mechanic or any person whose employment requires peculiar
skill and knowledge (Fitzgerald v. Reziﬁeld, 51 Barb. 484); of general in
capacity againsta professional man, as a physician or lawyer (Secor v. Har
ris, I8 Barb. 42 5; Carroll v. IV/rite, 33 Barb. 6t 5). But it is a general rule,
in all such cases, that the imputation must relate directly to the business
or professional character of the person defamed, and that he must be at the
time engaged in his occupation or profession. (Ireland v. ll[rGarw'.r/1, 1
Sandf. I55; Forward v.Ada//1:, 7 \Vend. 204.) It would not, therefore, be ac
tionable to charge a physician with being an incompetent lawyer, or via: 1/erra.

(4.) Any defamatory imputation, resulting in special damage of a pecuni
ary nature to the person defamed; as, if a woman be falsely charged with
adultery or unchastity, and lose a proﬁtable situation in consequence; or, if

a man be charged with being a swindler, or with dishonesty, and this occa
sions his discharge from some position of proﬁt. The damage must be pecu'
niary, but need not be speciﬁcally a loss of money; a loss of anything whose
value is estimable pecuniarily will be suﬁicient, as a loss of means of support.
or of a promised marriage. (dlondy v. Baker, 5 Cow.35I.) But the resulting

damage must be a proximate consequence of the defamatory charge, and not a
remote result. (Terw1'll{ger v. !Vann'.r, I7 N. Y. 54.)
The three ﬁrst classes of slander are termed cases of slander per se, (z'.a.,

of itself, since no proof of a special damage is required), to distinguish them
from the fourth class, in which special damage must be proved. If any dcfam
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or which may exclude him from society, as to charge him with
having an infectious disease ; or which may impair or hurt his
trade or livelihood, as to call a tradesman a bankrupt, aphysician
a quack, or a lawyer a knave. VVords spoken in derogation of a
peer. a judge, or other great officer of the realm, which are called
Scaudn/m/1 magma/um, are held to be still more heinous: and
though they be such as would not be actionable in the case of a
common person, yet when spoken in disgrace of such high and
respectable characters, they amount to an atrocious injury ; which
is redressed by an action on the case founded on many ancient
statutes ; as well on behalf of the crown, to inﬂict the punish
ment of imprisonment on the slanderer, as on behalf of the party,
to recover damages for the injury sustained. Words also tend
ing to scandalize a magistrate, or person in a public trust, are
reputed more highly injurious than when spoken of a private
man. It is said, that formerly no actions were brought for words,
unless the slander was such as (if true) would endanger the life
of the object of it. But too great encouragement being given by
this lenity to false and malicious slanderers, it is now held that
for scandalous words of the several species before-mentioned,
(that may endanger a man by subjecting him to the penalties of
the law, may exclude him from society, may impair his trade, or

may affect a peer of the realm, a magistrate or one in public
trust), an action on the case may be had, without proving any
atory accusations, not coming within the first three classes, are made, and no
special damage results, no action can be maintained; as, e. g., a charge of
unchastity against a woman. But, in some States, the rules of the common
law have been somewhat changed by statute. Thus, in New York, it is pro
vided that a woman may maintain an action for a false charge of unchastity,

without proof of special damage. (Laws of 1871, ch.2l9.) It is not necessary,
in order to constitute a slander, that the imputation should be made in a di<
rect form; it may be made by indirect insinuation, or in the form of an inter
rogation, or as obtained by report from others.
(Randell v. Buller, 7 Barb.
260; Ya/mso/1 v. Brown, 57 Barb. 118.) It will in all cases be a suﬁicient
defense that the accusation is true; and if, although false, the imputation be
made under circumstances of privilege, it will be excused, and no responsi
bility will be incurred. As to the nature of “privileged communications,” see
the next note.
In order to maintain an action for .r/ander of til‘/e, the words must
not only be false and malicious, but must be followed, as a natural and
direct consequence, by pecuniary damage to the owner of the property.
lk’Cﬂd¢l/I v. Stone, 5 N. Y. 14; Like v. /l{cl\’1'm‘t;jy, 4 Keyes, 397.)
The action for ycandalum magnalum, is now obsolete.
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particular damage to have happened, but merely upon the proba
bility that it might happen. But with regard to words that do
not thus apparently, and upon the face of them, import such
defamation as will of course be injurious, it is necessary that the
plaintiff should aver some particular damage to have happened;
which is called laying his action with a par quad. As if I say
that such a clergyman is a bastard, he cannot for this bring any
action against me, unless he can show some special loss by it ;
in which case he may bring his action against me, for saying he
was a bastard, par quad, he lost the presentation to such a living.
In like manner to slander anat/zer man’: title, by spreading such
injurious reports, as, if true, would deprive him of his estate,
(as to call the issue in tail, or one who hath land by descent, a

bastard), is actionable, provided any special damage accrues to
the proprietor thereby ; as if he loses an opportunity of selling
the land.
But mere scurrility, or opprobrious words, which
neither in themselves import, nor are in fact attended with, any
injurious effects, will not support an action. So scandals, which
concern matters merely spiritual, as to call a man heretic or
adulterer, are cognizable only in the ecclesiastical court ; unless

any temporal damage ensues, which may be a foundation for a
par quad. Words of heat and passion, as to call a man a rogue
and rascal, if productive of no ill consequence, and not of any of
the dangerous species before-mentioned, are not actionable :
neither are words spoken in a friendly manner, as by way of
advice, admonition, or concern, without any tincture or circum
stance of ill-will : for, in both these cases, they are not ma/z'cz'aus

ly spoken, which is part of the deﬁnition of slander. Neither
(as was formerly hinted) are any reﬂecting words made use of
in legal proceedings, and pertinent to the cause in hand, a sufﬁ
cient cause of action for slander. Also if the defendant be able
to justify, and prove the words to be true, no action will lie, even

though special damage hath ensued : for then it is no slander or
false tale.

As if I can prove the tradesman a bankrupt, the

physician a quack, the lawyer a knavc, and the divine a heretic,
this will destroy their respective actions : for though there may
be damage suﬁﬁcient accruing from it, yet, if the fact be true, it

is dam/mm aasque 2'I{/aria ,- and where there is no injury, the law
gives no remedy. And this is agreeable to the reasoning of the
civil law : “ cum qui naaa/ztsm 2'/lfamat, nan art aaguum at banum
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ob cam rem comlcmuari; dclirta c/11';/1 uoa’/zlizmz uota esse olﬁortd
at rx/>m’z'l."
A second way of affecting a man’s reputation is by printed
or written libels, pictures, signs, and the like; which set him in

an odious or ridiculous light, and thereby diminish his reputa
tion.‘ With regard to libels in general, there are, as in many
7 Libel, considered as the basis of a civil action, may be deﬁned as a ma
licious publication in printing, writing, signs, or pictures, imputing to another
something which has a tendency to injure his reputation, to disgrace or
degrade him in society, or to hold him up to hatred, contempt, or ridicule.
This offense is more comprehensive in its scope than slander; since many
forms of defamation, which, if made orally, would not be actionable without
proof of special damage, are actionable as libels, when circulated in a written
or printed form, without such proof. The ground upon which this distinction
rests is thatrimputations against character, when reduced to writing or printed,
are capable of wider dissemination, and longer perpetuation, than when made
merely by word of mouth, and therefore work more lasting and injurious re
sults. Hence, charges of certain kinds may be made orally with impunity,

which would become actionable if published in writing, either by the author
or some person to whom they had been communicated. In all cases in which
a civil action may be maintained for libel, a criminal prosecution may also be
instituted ; and these remedies are not mutually exclusive, but cumulative.

But the theory upon which the criminal doctrine of libel is founded, is differ
ent from that upon which the civil doctrine depends. Libel is deemed a
crime, because it tends to cause a breach of the peace, and thus result in

public detriment.

In former times, it was judged probable that the person

defamed would be provoked to assault the libeller, or challenge him to combat,

and, upon this ground, was originally based the jurisdiction of criminal courts
over this offence.

But libel is considered the basis of a civil action, not by

reason of presumable injury to public welfare, but because it is a violation
of the personal right of reputation. This distinction leads to important re
sults. Thus, it is a rule, in the law of libel and slander, that there must be a

“publication ” of the defamatory charge—i. 0., it must be made known or
communicated to some other person or persons than himself by the defamer.
In the criminal law, it is deemed a sufficient publication, if the charge is
communicated merely to the person lihelled, since he might be incensed to
commit a breach of the peace, whether others knew of the charge or not.
But there could be no civil action maintained, unless the charge were made
known to third persons ; since the plaintiff only sues because his reputation
has been injured, and reputation is the estimate placed upon a person’s char

acter by others than himself.

Moreover, proof of the truth of the accusa

tion is always a sufficient defense to a civil action for libel, since a person
has no right to a better reputation than his real character would justify; but
at common law, the doctrine that the truth is a sufficient defense to a crim
inal prosecution was so far from being maintained, that it became an estab
lished maxim,—“ the greater the truth, the greater the libel.” This was upon
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other cases, two remedies ; one by indictment, and the other by

action.

The former for the puélic offence ; for every libel has a

the ground that a man might be more provoked to retaliation by the publi
cation of a truthful assertion than if it were false ; for, in the latter case, he
might overlook it as powerless to do injury, or regard it with contempt.
But, in modern times, it is generally provided by statute that the truth shall
be a good defense to a criminal prosecution, if the charge be proved to have
been published w1'l/'1 good motiw/e.r, andforju.rlw1lb1eenn'.r. But there is
evidently still an important difference between the civil and criminal law in
this respect. A plea of the truth as a defense is known technically as a
“ justiﬁcation.”
No classiﬁcation can be given of the various forms of libel, as in the
law of slander; and the modes of defamation are so diversiﬁed that no

comprehensive enumeration can be given of them.

It will be sufficient

to refer to a few cases by way of example; such are charges of fraudu
lent or dishonest practices ; of criminal acts ; of incontinence or unchastity;
of corruption in otﬁce; of incompetence in one’s profession or occupation,
etc. (See S./eels v. S011//'m/zit, 9 Johns. 214; Fry v. Bemzelt 28 N. Y.
324; Hunt v. Be/me‘!/, 19 N. Y. I73; T/m//112.1‘ v. Crarquell, 7 Johns. 264;
Cramer v. Réggs, I7 \Vend. 209.) An ironical or indirect mode of commu
nicating a libellous charge will be actionable, in the same way as if it had
been made directly.

It is a necessary ingredient, in both libel and slander, that the defamation
be mnliciaur. A distinction is made between malice in fact and malice in law.
The former denotes actual ill-will or malevolence, or other actual wrongful mo
tive: the latter, that disposition of mind from which proceeds wrongful acts

done without just cause or excuse.

In ordinary cases of libel, where there

are no circumstances of privilege which are claimed to render the charge

excusable, malice is conclusively inferred from the falsity and defamatory
nature of the charge, and need not be specially proved. This is malice in
law, and the presumption of its existence is so absolute that the defendant
is not permitted to deny it. But when there are circumstances of privilege,
actual malice must be proved to exist, or the plaintiff cannot maintain his
action.
Prz'z/ilegzd Comnumzkalz2m.r.—These are communications which, though
defamatory and unfounded, are yet held to be excusable, because made in
the performance of some legal, social or moral duty, for the protection of

valuable interests, or for like salutary causes.

They are divided into two

important classes ;—those which are absolutely privileged, and those which
are conditionally privileged. The former can never be made the basis of
an action, though characterized by the most express malice ; while the latter
will be actionable, if actual malice be proved to have existed. It is essential
to exoneration, in this class of cases, that the charge be made in good faith,
with belief in its truth. There are two classes of communications which are
absolutely privileged : (1) Proceedings in legislative assemblies in the trans
action of public business, as reports upon any subject, speeches, etc. (2)

Proceedings in judicial tribunals, which are pertinent to any cause of which
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tendency to the breach of the peace, by pro\ oking the person
libelled to break it: which offence is the same (in point of law)
whether the matter contained be true or false ; and therefore the

defendant, on an indictment for publishing a libel, is not allowed
to allege the truth of it by way of justiﬁcation. But in the
remedy by action on the case, which is to repair the party in
damages for the injury done him, the defendant may, as for
words r/>0/be/2, justify the truth of the facts, and show that the
plaintiff has received no injury at all. \Vhat - was said with re
gard to words spoken, will also hold in every particular with re
gard to libels by writing or printing, and the civil actions conse
quent thereupon : but as to signs or pictures, it seems necessary
always to show, by proper imzumdas and averments of the de
fendant’s meaning, the import and application of the scandal,
and that some special damage has followed ; otherwise it cannot
appear, that such libel by picture was understood to be levelled
at the plaintiff, or that it was attended with any actionable con
sequences.
'
A third way of destroying or injuring a man's reputation is
by preferring malicious indictments or prosecutions against him;
which, under the mask of justice and public spirit, are sometimes
made the engines of private spite and enmity. For this, how
ever, the law has given a very adequate remedy in damages,
either by an action of com-pz'mg/, which cannot be brought but

against two at the least ; or, which is the there usual way, by a
special action on the case for a false and malicious prosecution.
In order to carry on the former (which gives a recompense for
the danger to which the party has been exposed) it is necessary
that the plaintiff should obtain a copy of the record of his in
the court has jurisdiction. (Allen v. Crofaal, 2 Wend. 5t5; flastingr v.
Lurk, 22 VVend. 410.) As illustrations of conditionally privileged communi
cations, the following instances may be referred to: Petitions to the legisla
ture or proper public oﬁicers to secure public reforms; communications
made by a public oﬂicer in the discharge of a public duty; statements in re
gard to the character of servants made to those who intend to employ them;
communications between friends or persons connected in business for the
protection of their private interests; fair criticisms upon published works,
etc. (See flunt v. Bemm‘1, 19 N. Y. t73; Len/z'.r v. C/m/)mrm, 16 N. Y.
369; Garr v. Selden, 4 N. Y. 9t ; Fowler v. Bowen, 30 N. Y. :10; Ormrby
v. Doug/a.r: 37 N. Y. 477.) The doctrine of privileged communications

applies to the law of slander as well as to that of libel.
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dtctment and acquittal; but, in prosecutions for felony, it is
usual to deny a copy of the indictment, where there is any, the
least, probable cause to found such prosecution upon. For it
would be a very great discouragement to the public justice 01
the kingdom, if prosecutors, who had a tolerable ground of sus
picion, were liable to be sued at law whenever their indictments
miscarried. But an action on the case for a malicious prosecu
tion may be founded upon an indictment, whereon no acquittal
can be had ; as if it be rejected by the grand jury, or be rarnm
uonjudicc, cr be insufﬁciently drawn. For it is not the danger
of the plaintiff, but the scandal, vexation, and expense, upon

which this action is founded. However, any probable cause for
preferring it is sufficient to justify the defendant.8
II. We are next to consider the violation of the right of per
sonal liberty. This is effected by the injury of false imprison
ment, for which the law has not only decreed a punishment, as a

heinous public crime, but has also given a private reparation to
9 In order to sustain an action for malicious prosecution, it is necessary
to allege and prove,—-(I) that the defendant instigated the criminal prosecu
tion or civil action, which is complained of as unjustiﬁable; (2) that this was
done through malice. (3) and without probable cause; and (4) that the pre

vious proceeding, claimed to be malicious, is fully terminated, if from its na
ture it is capable of such a termination. The gist of the proof is, to estab
lish want of probable cause to justify the previous prosecution. Probable
cause is deﬁned as a reasonable suspicion, supported by circumstances suf
ﬁcient to warrant a cautious man in the belief that the person accused is
guilty of the offense charged. (F0:/my v. Ferguson, 2 Denio, 6t7.) It does
not depend upon the guilt or innocence of the accused, but upon the reason
able belief of the prosecutor concerning such guilt or innocence. If, there
fore, the person accused were really innocent, but the prosecutor believed
him guilty, and had reasonable grounds for his belief, this will be a complete
defense to a subsequent action for malicious prosecution. The malice required
to be proved is malice in fact, 1'. e., a direct malevolent purpose or other actual

wrongful motive; but whether such motive existed is for the jury to decide ;
they may (may, not mm!) infer it from the absence of probable cause. But al
though the most express malice be proved to exist, the want of probable cause
cannot be inferred therefrom; for a man may have a just ground of action, and
be justiﬁed in prosecuting it at law, though he act from positive malevolence.

The termination of the prosecution must be proved, because, if not terminated,
it may result in aconviction of the person accused ; and a conviction would be

conclusive evidence that probable cause did exist, so that no suit for such pros
ecution would be maintainable. (See Hall v. Fir/wr, 20 Barb. 441; Fay v.
O'Neill, 36 N. Y. II ; Vandcréﬁl v. Mal/xix, 5 Ducr, 304; Fagmm v. Knax, 66
N. Y. 525 ; Iﬁck: v. l"rzu/.('m'r, 8
B. D. 167; Pullm v. Gliddan, 66 Me. 202.)
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the party; as well by removing the actual conﬁnement for the
present, as, after it is over, by subjecting the wrongdoer to a civil
action, on account of the damage sustained by the loss of time
and liberty.
To constitute the injury of false imprisonment there are two
points requisite:

1. The detention of the person : and, 2. The

unlawfulness of such detention. Every conﬁnement of the person
is an imprisonment, whether it be in a common prison, or in a
private house, or in the stocks, or even by forcibly detaining one

in the public streets.“ Unlawful, or false, imprisonment consists
in such conﬁnement or detention without sufficient authority :
which authority may arise either from some process from the
courts of jus.ice, or from some warrant from alegal oﬁicer having
power to commit, under his hand and seal, and expressing the
cause of such commitment ; or from some other special cause
warranted, for the necessity of the thing, either by common law,
or act of parliament; such as the arresting of a felon by a private
person without warrant, the impressing of mariners for the public
service, or the apprehending of wagoners for misbehavior in
the public highways. False imprisonment also may arise by
executing a lawful warrant or process at an unlawful time, as on
a Sunday; for the statute hath declared, that such service or

process shall be void. This is the injury. Let us next see the
remedy : which is of two SO] ts ; the one rr1no"uz'ng the injury, the
other 1na,{'z'rzg satz'sfactz'o/1 for it.
The principal means of rmzotliug the actual injury of false
imprisonment is by writ of /zabms coapus.
Of this there are various kinds made use of by the courts at
\Vestminster, for removing prisoners from one court into another
for the more easy administration of justice. Such is the lzaboas
“ A manual touching of the body is not necessary to constitute an arrest
and imprisonment; it is suﬂicient if a person, on being informed that an
officer has a warrant for him, submits to such ofﬁcer’s control, or, being in
ﬁuenced by demonstrations of violence, submits to restraint upon his liberty.
(Bissell v. Gold, I Wend. 210.) If a person be arrested and detained with
out legal cause,—or without legal process, when, although there be legal cause,
legal process is necessary,—or upon invalid process,--or upon an unlawfuloc
casion,—this will constitute false imprisonment, and an action will be main
tainable to recove' damages. (Blythe v. Tom/lkfns‘, 2 Abbott’s Pr. 468;
Brown v. Clmdse_v, 39 Barb. 253; Green v. Ramsey, 2 Wend. 611; Gris
wold v. .S'mi;7tIi:l', 6 Cow. 456.)
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car/>21: ad rrspo/zdmdmn, when a man hath a cause of action
against one who is conﬁned by the process of some inferior
court; in order to remove the prisoner, and charge him with this
new action in the court above. Such is that ad .mz'z'.rfariendzmz,
when a prisoner hath hadjudgment against him in an action, and
the plaint ff is desirous to bring him up to some superior court
to charge him with process of execution. Such also are those ad
/Jrorcqmvzdzun, fcslzﬁcandzmz, dr/iécmndzmz, &c.; which

issue

when it is necessary to remove a prisoner, in order to prosecute

or bear testimony in any court, or to be tried in the proper juris
diction wherein the fact was committed.

Such is, lastly, the

common writ ad facicrzdzu/z et 1'rc1}>z'md111rz, which issues out of
any of the courts of Westminster-hall, when a person is sued in
some inferior jurisdiction, and is desirous to remove the action
into the superior court; commanding the inferior judges to pro
duce the body of the defendant, together with the day and cause
of his caption and detainer (whence the writ is frequently denom
inated a /zabeas corpus cm/z cau.rri)- to do and recciz/e what
soever the king's court shall consider in that behalf. This is a
writ grautable of common right, without any motion in court,

and it instantly supersedes all proceedings in the court below.
But the great and efficacious writ, in all manner of illegal
conﬁnement, is that of /zabeas coryﬁus ad .méjz'cz'crzdmn ,- directed
to the person detaining another, and commanding him to produce
the body of the prisoner, with the day and cause of his caption
and detention, adfacieudum, .rubjz'cz'r/zd/mz, at n*cz'j7z'c1zdlzr;z, to do,

submit to, and receive whatsoever the judge or court awarding
such writ shall consider in that behalf. This is a high prerog
ative writ, and therefore by the common law issuing out of the
court of king's bench not only in term-time, but also during the
vacation, by a ﬁat from the chief justice or any other of the
judges, and running into all parts of the king's dominions ; for
the king is at all times entitled to have an account, why the
liberty of any of his subjects is restrained, wherever that restraint
‘may be inﬂicted. If it issues in vacation, it is usually returnable
before the judge himself who awarded it, and he proceeds by
himself thereon ; unless the term shall intervene, and then it may

be returned in court. Indeed if the party were privileged in the
courts of common pleas and exchequer, as being (or supposed to
be) an officer or suitor of the court, a /mécas corpus ad suQjz'rz'cn
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rim/z might also by common law have been awarded from thence;
and, if the cause of imprisonment were palpably illegal, they
might have discharged him : but, if he were committed for any
' criminal matter, they could only have remanded him, or taken
bail for his appearance in the court of kings bench, which occas
ioned the common pleas for some time to discountenance such
applications. But since the mention of the king’s bench and
common pleas, as co-ordinate in this jurisdiction, by statute 16
Car. I., ch. 10, it hath been holden, that every subject of the

kingdom is equally entitled to the beneﬁt of the common law
writ, in either of those courts, at his option.

It hath also been

said, and by very respectable authorities, that the like /zabms cor
;)us may issue out of the court of chancery in vacation ;but upon

the famous application to -Lord Nottingham by Jenks, notwith
standing the most diligent searches, no precedent could be found
where the chancellor had issued such awrit in vacation, and

therefore his lordship refused it.‘0
In the king's bench and common pleas it is necessary to ap
ply for it by motion to the court, as in the case of all other pre
rogative writs (rcrtz'ararz‘, prohibition, mana'amus, clc.) which do
not issue as of mere course, without showing some probable cause
why the extraordinary power of the crown is called in to the
party’s assistance. For, as was argued by Lord Chief Justice
Vaughan, “ it is granted on motion, because it cannot be had of

course; and there is therefore no 11cccssz'ty to grant it: for the
court ought to be satisﬁed that the party hath a probable cause
to be delivered.” And this seems the more reasonable, because

(when once granted) the person to whom it is directed can re
turn no satisfactory excuse for not -bringing up the body
of the prisoner.
So that if it issued of mere course, with
out showing to the court or judge some reasonable ground for
awarding it, a traitor or felon under sentence of death, a soldier
or mariner in the king’s service, a wife, a child, a relation, or a

domestic, conﬁned for insanity, or other prudential reasons,
might obtain a temporary enlargement by suing out a /za11eas_
:0r;>u.s‘, though sure to be remanded as soon as brought up to the
U [But it was determined, after a very elaborate investigation of all the
authorities by Lord Eldon in Crowley's Case, that the Lord Chancellor can

issue the writ of /mbea: c0r;‘m.r at common law in vacation, overruling the
decision in Jenks‘s Case. (See 2 Swanston, r.)]
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And therefore Sir Edward Coke, when chief justice, did

not scruple in 13 Jae. I., to deny a /zabms 002721: to one conﬁned
by the court of admiralty for piracy ; there appearing, upon his
own showing, sufﬁcient grounds to conﬁne him. On the other
hand, if a probable ground be shown, that the party is impris
oned without just cause, and therefore hath a right to be delivered,
the writ of /zadeas corpus is then a writ of right, which “ may not
be denied, but ought to be granted to every man that is commit
ted, or detained in prison, or otherwise restrained, though it be

by the command of the king, the privy council or any other."
In a former part of these Commentaries we expatiated at large
on the personal liberty of the subject. This was shown to be a
natural inherent right, which could not be surrendered or for
feited unless by the commission of some great and atrocious crime,
and which ought not to be abridged in any case without the
special permission of law. A doctrine coeval with the ﬁrst rudi
ments of the English Constitution, and handed down to us from
our Saxon ancestors, notwithstanding all their struggles with the
Danes, and the violence of the Norman conquest : asserted after
wards and conﬁrmed by the Conqueror himself and his descend
ants; and though sometimes a little impaired by the ferocity of
the times, and the occasional despotism of jealous or usurping
princes, yet established on the ﬁrmest basis by the provisions of
magna z/mr/a, and along succession of statutes enacted under
Edward III. To assert an absolute exemption from imprison
ment in all cases, is inconsistent with every idea of law and po
litical society; and in the end would destroy all civil liberty, by
rendering its protection impossible : but the glory of the English
law consists in clearly deﬁning the times, the causes, and the
extent, when, wherefore, and to what degree the imprisonment
of the subject may be lawful. This it is, which induces the ab-

solute necessity of expressing upon every commitment the reason
for which it is made: that the court upon a /zabms roryﬁus may
examine into its validity; and according to the circumstances
of the case may discharge, admit to bail, or remand the pris
oner.
And yet, early in the reign of Charles I., the court of king's

bench, relying on some arbitrary precedents (and those perhaps
misunderstood) determined that they could not upon a /zabmr
corpus either bail or deliver a prisoner, though committed with
45
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out any cause assigned, in case he was committed by the special

command of the king, or by the lords of the privy council. This
drew on a parliamentary inquiry, and produced the 1>ctitz'0n qf
wig/ll, 3 Car. I., which recites this illegal judgment, and enacts
that no freeman hereafter shall be so imprisoned or detained.

But when, in the following year, Mr. Selden and others were
committed by the lords of the council, in pursuance of his majes
ty’s special command, under a general charge of “notable con

tempts and stirring up sedition against the king and government,"
the judges delayed for two terms (including also the long vaca
tion) to deliver an opinion how far such a charge was bailable.
And when at length they agreed that it was, they however an
nexed a condition of ﬁnding sureties for the good behavior,

which still protracted their imprisonment, the chief justice, Sir
Nicholas Hyde, at the same time declaring, that “if they were
again remanded for that cause, perhaps the court would not af

terwards grant a /llIb¢‘(lJ' c0r;¢us, being already made acquainted
with the cause of the imprisonment." But this was heard with
indignation and astonishment by every lawyer present, accord
ing to Mr. Selden's own account of the matter, whose resentment

was not cooled at the distance of four-and-twenty years.
These pitiful evasions gave rise to the statute 16 Car. I., ch.
10,

8, whereby it is enacted, that if any person be committed

‘by the king himself in person, or by his privy council, or by any
of the members thereof, he shall have granted unto him, without

any delay upon any pretence whatsoever, a writ of /zaécas mzjtus,
upon demand or motion made to the court of kings bench or
—r01mn0upl¢'a.r ,' who shall thereupon, within three court days af

~ter the return is made, examine and determine the legality of
such commitment, and do what to justice shall appertain, in de
livering, bailing, or remanding such prisoner. Yet still in the
case of Jenks, before alluded to, who in 1676 was committed by

the king in council for a turbulent speech at Guildhall, new shifts
‘ and devices were made use of to prevent his enlargement by
law, the chief justice (as well as the chancellor) declining to
award a writ of /zalwas corpus ad sub_}'z'cz't.'/zdum in vacation, though
at last he thought proper to award the usual writs ad dc/z'l1cran

in/um, 61., whereby the prisoner was discharged at the Old Bailey.
Other abuses had also crept into daily practice, which had in
some measure defeated the beneﬁt of this great constitutional
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remedy. The party imprisoning was at liberty to delay his
obedience to the ﬁrst writ, and might wait till a second and a
third, called an alias and a /tluries, were issued, before he pro-'

duced the party: and many other vexatious shifts were practiced
to detain state-prisoners in custody. But whoever will atten
tively consider the English history, may observe, that the ﬂagrant
abuse of any power, by the crown ‘or its ministers, has always
been productive of a struggle ; which either discovers the exer
cise of that power to be contrary to luv, or (if legal) restrains it_
for the future. This was the case in the present instance. The
oppression of an obscure individual gave birth to the famous
bnbeas corpus act, 31 Car. II., ch. 2, which is frequently consid
ered as another mag/za c/mrta of the kingdom: and by conse
quence and analogy has also in subsequent times reduced the
general method of proceeding on these writs (though not within
the reach of that statute, but issuing merely at the common law)
to the true standard of law and liberty.
The statute itself enacts, I. That on complaint and request
in writing by or on behalf of any person committed and charged
with any (I'fIIlL’ (unless committed for treason or felony expressed
in the warrant ; or as accessory, or on suspicion of being accessory,
before the fact, to any petit-treason or felony; or upon suspicion
of such petit-treason or felony, plainly expressed in the warrant;
or unless he is convicted or charged in execution by legal process)
the lord chancellor or any of the twelve judges, in vacation, upon
viewing a copy of the warrant, or afﬁdavit that a copy is de
nied, shall (unless the party has neglected for two terms to apply
to any court for his enlargement) award a /uzbra: corpus for such
prisoner, returnable immediately before himself or any other of

the judges ; and upon the return made shall discharge the party,
if bailable, upon giving security to appear and answer to the ac
cusation in the proper court of judicature. 2. That such writs
shall be indorsed, as granted in pursuance of this act, and signed
by the person awarding them. 3. That the writ shall be re
turned and the prisoner brought up, within a limited time
according to the distance, not exceeding in any case twenty
days. 4. That officers and keepers neglecting to make due re
turns, or not delivering to the prisoner or his agent within six
hours after demand a copy of the warrant of commitment. or
shifting the custody of a prisoner from 'one to another. without
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suﬁicient reason or authority (speciﬁed in the act), shall for the
ﬁrst offence forfeit 100/. and for the second offence 2001. to the
party grieved, and be disabled to hold his ofﬁce. 5. That no per
son once delivered by /znlwas £077):/s, shall be recommitted for the
same offense, on penalty of 500/. 6. That every person com
mitted for treason or felony shall, if he requires it the ﬁrst week

of the next term, or the ﬁrst day of the next session of 0)/er and
terminer, be indicted in that term or session, or else admitted to

bail : unless the king's witnesses cannot be produced at that time:
and if acquitted, or if not indicted and tried in the second term
or session, he shall be discharged from his imprisonment for
such imputed offence; but that no person, after the assizes shall
be open for the county in which he is detained, shall be removed
by /zalwas corpus, till after the assizes are ended ; but shall be
left to the justice of the judges of assize. 7. That any such
prisoner may move for and obtain his /zabaas mryﬁus, as well out
of the chancery or exchequer, as out of the king's bench or com
mon pleas; and the lord chancellor or judges denying the same
on sight of the warrant or oath that the same is refused, forfeit
severally to the party grieved the sum of 5001. 8. That this writ
of /zabeas corpus shall run into the counties palatine, cinque ports
and other privileged places, and the islands of Jersey and Guern
sey. 9. That no inhabitant of England (except persons contract
ing, or convicts praying to be transported; or having committed
some capital offence in the place to which they are sent) shall be
sent prisoner to Scotland, Ireland, Jersey, Guernsey, or any places
beyond the seas, within or without the king’s dominions ; on pain
that the party committing, his advisers, aiders, and assistants,

shall forfeit to the party aggrieved a sum not less than 5001. to
be recovered with treble costs ; shall be disabled to bear any
oﬁice of trust or proﬁt ; shall incur the penalties of prcemunire;
and shall be incapable of the king‘s pardon.
This is the substance of that great and important statute:
which extends (we may observe) only to the case of commitments
for such criminal charge, as can produce no inconvenience to
public justice by a temporary enlargement of the prisoner: all
other cases of unjust imprisonment being left to the /zabms cor
pus at common law.11 But even upon writs at the common law
“ By statute 56 Geo. III., ch. 100, provision was made for the issue of a
writ of /za/was corpus, in case a person is conﬁned “ otherwise than for some
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it is now expected by the court, agreeable to ancient precedents
and the spirit of the act of parliament, that the writ should be
immediately obeyed, without waiting for any alias or plurics,
otherwise an attachment will issue. By which admirable regu
lations, judicial as well as parliamentary, the remedy is now com
plete for removing the injury of unjust and illegal conﬁnement.
A remedy the more necessary, because the oppression does not
always arise from the ill-nature, but sometimes from the mere
inattention of government.12 For it frequently happens in foreign
countries (and has happened in England during temporary sus
pensions of the statute), that persons apprehended upon suspi
cion have suffered a long imprisonment, merely because they were
forgotten.18
criminal, or supposed criminal, matter," except he be imprisoned for debt or
by process in any civil suit. Power to issue the writ was also conferred upon
the Court oflixchequer.
12“ Besides the efficacy of the writ of Imam: corpus, in liberating the
subject from illegal conﬁnement in a public prison, it also extends its inﬂu
ence to remove every unjust restraint of personal freedom in private life,
though imposed by a husband on his wife, or by a father on his child; but
when a feme-covert or an infant is brought before the court by /zaaaar car
{ms, the court will only set such person free from an unmerited or unreason
able conﬁnement, and will not determine the validity of a marriage, or the
right to guardianship of an infant. Though, if a child is too young to have
any discretion of its own, the court will deliver it into the custody of its parent,
or of the person who appears to be its legal guardian.” (Broom & Hadley’s
Comm. iii., 147. See also P£(I]5l£ v. rllaraein, 8 Paige, 47; Erparta HQ)!
stanearaft, 4 johns. Ch. 80.)
'3 Statutes, similar in their general provisions to the English 1[a6eas Car
ﬂu: Act. have been enacted in the several American States. They are not
conﬁned in their application merely to imprisonment upon criminal charges,
but extend generally to all cases of illegal restraint upon personal liberty.
The mode of procedure in the issue of the writ is usually regulated by stat
utory provisions. The usual practice is, that application is made for the writ
by petition signed by the person under conﬁnement, or by some one in his
behalf. This is addressed to the proper court, or ajudge thereof, and if the
writ be legally applied for, it must be granted, or the judge will incur a pen
alty for his refusal. The writ is directed to the person having the prisoner
in custody, and is made returnable at a speciﬁed time and place. The per
son to whom it is directed is required to state in his “ return” the grounds

of the detention, and also to bring the prisoner in his custody before the
court or officer when the return is made.

The prisoner may then “traverse

the return ”—i. e., deny any of the material facts set forth therein; or allege
any fact to show that his imprisonment or detention is unlawful, or that he

is entitled to his d‘scharge.

The question as to the rightfulness of the :le
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The satzigfactory remedy for this injury of false imprisonment
is by an action of trespass 2/1' et armis, usually called an action of
false imprisonment : which is generally, and almost unavoidably,
accompanied with a charge of assault and battery also: and
therein the party shall recover damages for the injury he has re
ceived ; and also the defendant is, as for all other injuries com
mitted with force, or 111' st armis, liable to pay a ﬁne to the king
for-the violation of the public peace.
III. \Vith regard to the third absolute right of individuals, or
that of private property, though the enjoyment of it when ac
quired, is strictly a personal right ; yet as its nature and original
and the means of its acquisition or loss, fall more directly under

our second general division, of the rig/zts cf t/1il1g: ,- and as of
course, the wrongs that affect these rights must be referred t(

the corresponding division in the present book of our Commen
taries ; I conceive it will be more commodious and easy to con
sider together, rather than in a separate view, the injuries that
may be offered to the ugjoymmt, as well as to the nlg/1/s, of prop
erty. And therefore I shall here conclude the head of injuries
affecting the absolule rights of individuals.
VVe are next to contemplate those which affect their relative
rights ; or such as are incident to persons considered as members
of society, and connected to each other by various ties and rela
tention is thus presented to the court for its determination; and the jurisdic
tion of the court extends to discharging or remanding the prisoner, or ad
mitting him to bail, as the case may seem to require. In cases of detention
upon legal process, the court will not inquire into the merits of the case, and
attempt to determine the guilt or innocence of the prisoner, but will only de
cide whether his commitment was regular, and in due accordance with law.
(People v. 11lrLeod, 25 \Vend. 483; People v. Kcll_y, 24 N. Y. 74; Bmnac

v. People, 4 Barb. 31.)

But the jurisdiction of the court, by which the pris

oner was committed, may be inquired into, and if it be satisfactorily estab
lished that it had no jurisdiction, he will be discharged. The same is true,
if the court has general jurisdiction of similar cases, but it has exceeded such
jurisdiction in the conﬁnement of the person applying for the writ. (Ex
farlt Lauge, I8 Wallace, 163; People v. Lircoml1, 60 N. Y. 559.)

The courts and judges of the United States have authority to issue the
writ of /zabea: corpus in cases coming within the Federal jurisdiction. The
State courts have no right to discharge a person upon llabmr corpus who is
held under the authority of the general government. (TnrMc’.r case, 13 Wal
lace, 397.) Nor has a United States court power to issue its writ to bring
up a prisoner conﬁned under sentence or execution of a State court, for any
other purpose than to use him as a witness.
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tions; and, in particular, such injuries as may be done to persons
under the four following relations, husband and wife, parent and
child, guardian and ward, master and servant.

I. Injuries that may be offered to a person, considered as a
lmsband, are principally three : abductian, or taking away a man’s
wife; adzz/tug/, or criminal conversation with her; and bmtz'ng'
or otherwise abusing her.

i. As to the ﬁrst sort, abdz/z/ion, or

taking her away, this may either be by fraud and persuasion, or
open violence : though the law in both cases supposes force and
constraint, the wife having no power to consent ; and therefore
gives a remedy by writ of 7'(l'UiS/l1Il£‘Il!, or action of tnzrjtass 111' ct
nrmir, dc urore ra/Ha at abdz/eta. This action lay at the common
law ;. and thereby the husband shall recover, not the possession

of his wife, but damages for taking her away: and by statute
\Vestm. I, 3 Edw. I., ch. 13, the offender shall also be imprisoned
two years, and be ﬁned at the pleasure of the king. Both the king
and the husband may therefore have this action; and the husband
is also entitled to recover damages in an action on the case against
such as persuade and entice the wife to live separate from him
without a suﬁicient cause.“ The old law was so strict in this
point, that if one's wife missed her way upon the road, it was not
lawful for another man to take her into his house, unless she was

benighted and in danger of being lost or drowned_: but a stranger
might carry her behind him on horseback to market to a justice
of the peace for a warrant against her husband, or to the spiritual

court to sue for a divorce. 2. Adul/cry, or criminal conversation
with a man's wife, though it is, as a public crime, left by our laws
to the co_-ercion of the spiritual courts; yet, considered as a civil
" An action will lie by a husband for enticing away his wife, on the
ground of loss of her society and services; and also for harboring her, after
she has deserted him withoutcause, provided he has given notice to the per
son receiving her not to harbor her, or such person knew that the desertion
was wrongful and without cause. But if he has compelled her to leave
him by cruelty, misconduct, or ill-treatment, he forfeits his marital right to
her society, and cannot maintain action against any one who harbors her.

though after notice given. The material point of inquiry, in actions of this
kind, is the intent with which the defendant acted ; a mere act of hospitality
will not render him responsible; and if he be the wife’s father, stronger evi

dence of malicious intent will be required than in the case of a stranger, the
presumption being that he was actuated by proper motives. (Sc/zuneman v.
Pal:/rer, 4 Barb. 225; Hm‘:/1e.r0n v. Perk, 5 johns. I96; Bennett v. Smillt,
zr Barb. 439; Hear//zanca v. _‘}a1/res, 47 Barb. I20.)

n
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injury (and surely there can be no greater), the law gives a satis
faction to the husband for it by action of trespass vi cl armis
against the adulterer, wherein the damages recovered are usually
very large and exemplary. But these are properly increased and
diminished by circumstances; as the rank and fortune of the
plaintiff and defendant; the relation or connection between them ;

the seduction or otherwise of the wife, founded on her previous
behavior and character; and the husband's obligation by set~
tlement or otherwise to provide for those children, which he

cannot but suspect to be spurious. In this case, and upon in
dictments for polygamy, a marriage in fact must be proved ;
though generally, in other cases, reputation and cohabitation are
sufﬁcient evidence of marriage. 3. The third injury is that of
bratiug a man's wife, or otherwise ill-using her; for which, if it
be a common assault, battery, or imprisonment, the law gives the

usual remedy to recover damages, by action of trespass vi at
amzis, which must be brought in the names of the husband and‘

wife joz'nt{y : but if the heating or other mal-treatment be very
enormous, so that thereby the husband is deprived for any time
of the company and assistance of his wife, the law then gives
a separate remedy by an action of trespass, in nature of an action
upon the case, for this ill-usage, fer quad consorlizmz anzz'sz't; in
which he shall recover a satisfaction in damages.
II. Injuries that may be offered to a person considered in the
relation of a farm! were likewise of two kinds: 1. Abduction,
or taking his children away; and, 2. Jllanying his son and heir
without the father's consent, whereby during the continuance of
the military tenures he lost the value of his marriage. But this
last injury is now ceased, together with the right up0n'which it
was grounded; for, the father being no longer entitled to the
value of the marriage, the marrying hisheir does him no sort of

injury for which a civil action will lie. As to the other, of abduc
tion, or taking away the children from the father, that is also a
matter of doubt whether it be a civil injury or no ; for, before the

abolition of the tenure in chivalry, it was equally a doubt whether
an action would lie for taking and carrying away any other child
besides the heir: some holding that it would not, upon the sup
position that the only ground or cause of action was losing the
value of the hei_r’s marriage ; and others holding that an action
would lie for taking away any of the children, for that the parent
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hath an interest in them all, to provide for their education. If
therefore before the abolition of these tenures it was an injury to
the father to take away the rest of his children, as well as his heir
(as I am inclined to think it was), it still remains an injury, and
is remediable by writ of moi;/mzmt, or action of tmsprrss 2/i ct
nrmz's, dcﬁlio, 1/clﬁlia, rapto val abducto ,- in the same manner as
the husband may have it, on account of the abduction of his wife.“
III. Of a similar nature to the last is the relation ofguarrﬁnn
and ward, and the like actions mutatis mutaudis. as are given to
fathers, the guardian also has for recovery of damages, when his

ward is stolen or ravished away from him. And though guar
dianship in chivalry is now totally abolished, which was the only
beneﬁcial kind of guardianship to the guardian, yet the guardian
in socage was always and is still entitled to an action of rzwz'.r/z
mmt, if his ward or pupil be taken from him : but then he must
account to his pupil for the damages which he so recovers, And,
as a guardian in socage was also entitled at common law to a
writ of rig/rt of ward, dc rustoa'z'a ztrrw at /zwrsdzlr, in order to

recover the possession and custody of the infant, so I apprehend
that he is still entitled to sue out this antiquated writ.
But a
more speedy and summary method of redressing all complaints
relative to wards and guardians hath of late obtained by an ap
plication to the court of chancery ; which is the supreme guardian,
and has the superintendent jurisdiction of all the infants in the
kingdom. And it is expressly provided by statute I2 Car. II.,
ch. 24, that testamentary guardians may maintain an action of
ravishment or trespass, for recovery of any of their wards, and
15 Other injuries of a similar nature, which a person may sustain in his
relation as parent, are (a) by personal injury to the child ; (6) by eu
tz'ce1/mnl of the child from home, or harboring him wrongfully, after he has
left his parents; (L) by sedmﬁon of a daughter. The ground on which the

father sues, in all these cases, is loss of service resulting from the defendant’s
act. In case (a), the action of the father is in addition to one, which may
be brought in the child’s behalf for the direct personal injury.
If the child
is so young as to be incapable of rendering any service, the father’s right of
action will fail (Hall v. 1{a/lander, 4 B. & C. 660); though it is held in one
State, at least, that the father may, in such a case, recover for the trouble
and expense incurred in the care and cure of the child. (Denmlr v. Clark,
'2 Cush. 347.) (6) For cases of action for enticement, see C07/er! v. Gray, 34
How. Pr. 450; Na:/L v. 1)0ug/as, 12 Abb. Pr. [N. S.] 187; Caug/zey v. Smillr,
47 N. Y. 244. (c) The subject of .vezl'urlian has been already considered
[See rml: page 167, note 8.)
-
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also for damages to be applied to the use and beneﬁt of the

infants."
IV. To the relation between master and servant, and the

rights accruing therefrom, there are two species of injuries
incident. The one is, retaining a man's hired servant before his
time is expired; the other is heating or conﬁning him in such a

manner that he is not able to perform his work. As to the ﬁrst,
the retaining another person’s servant during the time he has
agreed to serve his present master; this, as it is an ungentle
manlike, so it is also an illegal act. For every master has by his
contract purchased for a valuable consideration the service of his
domestics for a limited time : the inveigling or hiring his servant,
which induces a breach of this contract, _is therefore an injury to
the master; and for that injury the law has given him a remedy

‘by a special action on the case ;" and he may also’have an action
against the servant for the non-performance of his agreement.
But, if the new master was not apprized of the former contract,
no action lies against lzim, unless he refuses to restore the ser-,
vant, upon demand. The other point of injury, is that of beating,
conﬁning, or disabling a man's servant, which depends upon the
same principle as the last; viz., the property which the master
has by his contract acquired in the labor of the servant. In this
case, besides the remedy of an action of battery or imprisonment,
which the servant himself as an individual may have against the

aggressor, the master also, as a recompense for Ms immediate
loss, may maintain an action of trespass vi et armis; in which he

must allege and prove the special damage he has sustained by
the beating of his servant, fer quad serw'tz'zzm amz'sz't; and then
the jury will make him a proportionable pecuniary satisfaction."
A similar practice to‘ which, we ﬁnd also to have obtained
among the Athenians; where masters were entitled to an action
against such as beat or ill-treated their servants.
Vile may observe that in these relative injuries, notice is only
taken of the wrong done to the superior of _the parties related,
by the breach and dissolution of either the relation itself, or at
‘° The guardian, being in loco parelztis, may also maintain action for the
seduction of a female ward. (See Bartley v. Ric/rt//zeyer, 4 N. Y. 38.)
1" See Sela’/nore v. Smit/1, 13 Johns. 322; Woodquard v. lVas-lzbum, 3
Denio, 369; Caug/1ey v. Smit/1, 47 N. Y. 244; Lumley v. G)/e, 2 E. & B.
216.

15 See Duel v. Harding, Strange, 595 ; Hallv Hollander, 4 B. & C. 660.
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least the advantage, accruing therefrom : while the loss of the
inferior by such injuries is totally unregarded. One reason for
which may be this: that the inferior hath no kind of property in
the company, care, or assistance of the superior, as the superior
is held to have in those of the inferior; and therefore the inferior

can suffer no loss or injury. The wife cannot recover damages
for beating her husband, for she hath no separate interest in any
thing during her coverture. The child hath no property in his
father or guardian ; as they have in him, for the sake of giving
him education and nurture.

And so the servant, whose master is

disabled, does not thereby lose his maintenance or wages. He
had no property in his master; and if he receives his part of the
stipulated rontract, he suffers no injury, and is therefore entitled
to no action, for any battery or imprisonment which such master
may happen to endure.

C HAPTER VI I.
[BL. COMM.——BOOK III. cu. 1x.]
Of 11;/'uriz.r 10 Persanal Propcr/_y.

IN the preceding chapter we considered the wrongs or
injuries that affected the rights of persons, either considered as
individuals, or as related to each other; and are at present to

enter upon the discussion of such injuries as affect the rights of
property, together with the remedies which the law has given to
repair or redress them.

And here again we must follow our former division of
property into personal and real; personal, which consists in goods,
money, and all other movable chattels, and things thereunto
incident; a property which may attend a man's person wher
ever he goes, and from thence receives its denomination: real
property, which consists of such things as are permanent, ﬁxed,
and immovable; as lands, tenements, and hereditaments of all
kinds, which are not annexed to the person, nor can be moved

from the place in which they subsist.
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First then we are to consider the injuries that may be offered
to the rights of jierso/zal property; and, of these, ﬁrst the rights
of personal property in j)as.s'essz'ozz, and then those that are in
artion only.
I. The rights of personal property in possesrion, are liable to
two species of injuries : the amotion or deprivation of that pos
session ; and the abuse or damage of the chattels, while the
possession continues in the legal owner. The former, or depriva
tion of possession, is also divisible into two branches ; theunjust
and unlawful taking them away ; and the unjust detaining them,
though the original taking might be lawful.
I. And ﬁrst of an unlawful taking. The right of property in
all external things being solely acquired by occupancy, as has
been formerly stated, and preserved and transferred by grants,
deeds, and wills, which are a continuation of that occupancy; it
follows, as a necessary consequence, that when I have once
gained a rightful possession of any goods or chattels, either by a
just occupancy or by a legal transfer, whoever either by fraud or
force dispossesses me of them, is guilty of a transgression against

the law of society, which is a kind of secondary law of nature.
For there must be an end of all social commerce between man
and man, unless private possessions be secured from unjust
invasions : and if an acquisition of goods by either force or fraud
were allowed to be a suﬁicient title, all property would soon
be conﬁned to the most strong, or the most cunning; and
the weak and simple-minded part of mankind (which is by far the
most numerous division) could never be secure of their posses- ,

sons.
The wrongful taking of goods being thus most clearly an
injury, the next consideration is, what remedy the law of England
has given for it.

And this is, in the ﬁrst place, the restitution of

the goods themselves so wrongfully taken, with damages for the
loss sustained by such unjust invasion; which is effected by
action of ray)/wz'n ,- an institution, which the Mirror ascribes

to Glanvil, chief justice to King Henry the Second. This ob
tains only in one instance of an unlawful taking, that of a wrong
ful distress: and this and the action of deli/me (of which I shall
presently say more) are almost the only actions, in which the

actual speciﬁc possession of the identical personal chattel is
restored to the proper owner. For things personal are looked
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upon by the law as of a nature so transitory and perishable, that
it is for the most part impossible either to ascertain their identity,
or to restore them in the same condition as when they came
to the hands of the wrongful possessor.

And, since it is a maxim

that “ [er uemz‘/zcm cogit ad oamz, sen z'm;>ossz'12z'lz'a,” it therefore
contents itself in general with restoring, not the thing itself,
but a pecuniary equivalent to the party injured ; by giving him
a satisfaction in damages. But in the case of a distress, the goods

are from the ﬁrst taking in the custody of the law, and not
merely in that of the distrainor; and therefore they may not only
be identiﬁed, but also- restored to their ﬁrst possessor, without

any material change in their condition.1 And being thus in the
custody of the law, the taking them back by force is looked upon
as an atrocious injury, and denominated a rcscozzs, for which the

distrainor has a remedy in damages.
An action _ of replevin, the regular way of contesting the
validity of the transaction, is founded, I said, upon a distress

taken wrongfully and without suﬁicient cause : being a re-delivery
of the pledge, or thing taken in distress, to the owner; upon his
giving security to try the right of the distress, and to restore it
if the right be adjudged against him : after which the distrainor
may keep it, till tender made of suﬂicient amends, but must then

redeliver it to the owner. And formerly, when the party dis
trained upon intended to dispute the right of the distress, he
had no other process by the old common law than by a writ of
replevin, rr,bl¢gz'a1'z'facia.r,- which issued out of chancery, com
manding the sheriff to deliver the distress to the owner, and

afterwards to do justice in respect of the matter in dispute in
1 The remedy of replevin is not restricted in the United States to cases
of wrongful distress, but extends to all cases where personal property has

been unlawfully taken or detained from the rightful owner.

The object of

this action is to obtain a restoration of the speciﬁc property taken, and not,
as in the action of trover, to recover damages for its loss. It is a concur
rent remedy with trover, and either may be adopted by the plaintiff, at his
option. The action may be maintained by one having a general property in
the chattels, as the absolute owner, or by one who has a special property, as

a bailee.

The practice varies somewhat in different States, but is substan

tially similar, in its general features, to that detailed in the text. Statutory
regulations will be found upon this subject, in many of the States. In New
York, and some other States, which have adopted a code of civil procedure,

the corresponding form of remedy is termed the “claim and delivery of per
sonal property.” or “ an action to recover a chattel."
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his own county-court. But this being a tedious method of
proceeding, the beasts or other goods were long detained from
the owner to his great.loss and damage. For which reason the
statute of Marlbridge directs, that (without suing a writ out of
the chancery) the sheriff immediately, upon plaint to him made,
shall proceed to replevy the goods. And, for the greater ease of
the parties, it is farther provided by statute I P. & M., ch. I2,
that the sheriff shall make at least four deputies in each county,
for the sole purpose of making replevins. Upon application
therefore, either to the sheriff or one of his said deputies, security

is to be given, in pursuance of the statute of VVestm. 2, 13 Edw.
I., ch. 2. I. That the party replevying will pursue his action
against the distrainor, for which purpose he puts in jk/egias de
prarequmdo, or pledges to prosecute; and, 2. That if the right
be determined against him, he will return the distress again, for
which purposes he is also bound to ﬁnd />/¢;gios dz rn‘orna /méendo.
Besides these pledges, the sufficiency of which is discretionary
and at the peril of the sheriff, the statute II Geo. II., ch. I9,

requires that the oﬁicer, granting a replevin on a distress for
rent, shall take a band with two sureties in a sum of double the

value of the goods distrained, conditioned to prosecute the suit
with effect and without delay, and for return of the goods ; which
bond shall be assigned to the avowant or person making cogniz
ance, on request made to the officer; and, if forfeited, may be

sued in the name of the assignee. And certainly, as the end of
all distresses is only to compel the party distrained upon to satisfy
the debt or duty owing from him, this end is as well answered
by such suﬂicient sureties as by retaining the very distress,
which might frequently occasion great inconvenience to the
owner; and that the law never wantonly inﬂicts. The sheriff,

on receiving such security, is immediately, by his officers, to
cause the chattels taken in distress to be restored into the pos
session of the party distrained upon ; unless the distrainor claims
a property in the goods so taken. For if, by this method of
distress, the distrainor happens to come again into possession of
his own property in goods which before he had lost, the law
allows him to keep them, without any reference to the manner
by which he thus has gained possession; being a kind of per
sonal 1'c1nim'r.
If therefore the distrainor claims any such
property, the party replevying must sue out a writ depropriztala
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/1r0banda, in which the sheriff is to try, by an inquest, in whom
the property previous to the distress subsisted. And if it be
found to be in the distrainor, the sheriff can proceed no farther;

but must return the claim of property to the court of king's
bench or common pleas, to be there farther prosecuted, if thought
advisable, and there ﬁnally determined.
But in common cases, the goods are delivered back to the
party replevying, who is then bound to bring his action of replev
in ; which may be prosecuted in the county-court, be the distress
of what value it may. But it is usual to carry it up in the ﬁrst
instance to the courts of VVestminster-hall. Upon this action
brought, and declaration delivered, the distrainor, who is now the

defendant, makes avowry ,' that is, he at/ow: taking the distress
in his own right, or the right of his wife; and sets forth the
reason of it, as for rent arrere, damage done, or other cause : or

else, if he justiﬁes in another's right as his bailiff or servant, he
is said to make coguz'zance ,- that is, he ark/zowlcdgrs the taking,
but insists that such taking was legal, as he acted by the com

mand of one who had a right to distrain ; and on the truth and
legal merits of this avowry or cognizance the cause is determined.
If it be determined for the plaintiff, ru'z. .' that the distress was
wrongfully taken; he has already got his goods back into his

own possession, and shall keep them, and moreover recover
damages. But if the defendant prevails, by the default or non
suit of the plaintiff, then he shall have a writ dz rctomo /lab://do,
whereby the goods or chattels (which were distrained and then
replevied)
are returned again into his custody; to be sold, I or
otherwise disposed of, as if no replevin hath been made.
'In like manner, other remedies for other unlawful takings of
a man's goods consist only in recovering a satisfaction in dam
ages. And if a man takes the goods of another out of his actual
or virtual possession, without having a lawful title so to do, it is

an injury; which, though it doth not amount to felony unless it p
be done zmz'mofurarzdz', is nevertheless a transgression, for which

an action of tres/tars viet amzis will lie; wherein the plaintiff
shall not recover the thing itself, but only damages for the loss

of it.

Or, if committed without force, the party may, at his

choice, have another remedy in damages by action of trowr and
c0n'vcr_rz'0lz, of which I shall presently say more.
2. Deprivation of possession may also be by an unjust de
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Miner of another's goods, though the original takhzg was lawful.
As if I distrain another's cattle damage-feasant, and before they

are impounded he tenders me sufficient amends; now, though
the original taking was lawful, my subsequent detainment of
them after tender of amends is wrongful, and he shall have an
action of rq/)/ez'z'1z against me to recover them : in which he shall
recover damages only for the delculia/z and not for the caption
because the original taking was lawful. Or, if I lend a man a
horse, and he afterwards refuses to restore it, this injury con
sists in the detaining, and not in the original taking, and the

regular method for me to. recover
a'¢'tinuc. In this action of a'rlz'uue,
the thing detained, in such a manner
known and recovered. Therefore

possession is by action of
it is necessary to ascertain
as that it may be speciﬁcally
it cannot be brought for

money, corn, or the like; for that cannot be known from other

money or corn ; unless it be in a bag or a sack, for then it may
be distinguishably marked. In order, therefore, to ground an
action of detinue, which is only for the detaz'nz';zg, these points
are necessary: I. That the defendant came lawfully into pos
session of the goods, as either by delivery to him, or ﬁnding them;
2. That the plaintiff have a property ; 3. That the goods them
selves be of some value; and, 4. That they be ascertained in

point of identity.

Upon this the jury, if they ﬁnd for the plain

tiff, assess the respective values of the several parcels detained,

and also damages for the detention. And the judgment is con
ditional; that the plaintiff recover the said goods, or (if they
cannot be had) their respective values, and also the damages
for detaining them. But there is one disadvantage which
attends this action ; 0212., that the defendant is herein permitted
to wage his law, that is, to

exculpate himself by oath, and

thereby defeat the plaintiff of his remedy: which privilege is
grounded on the conﬁdence originally reposed in the bailee by
the bailor,

in the borrower by the lender,

and

the like ;

from whence arose a strong presumptive evidence, that in the
plaintiff's own opinion the defendant was worthy of credit. But
for this reason the actionjitself is of late much disused, and has

given place to the action of trover.’
2 Wager of law was abolished by statute 3 & 4 Will., IV., ch. 42, and detinue
was afterwards employed more frequently. This form of remedy has fallen
into disuse, or been superseded by other actions, in many of the United
States.
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This action of trawer and conversion was in its original an
action of trespass upon the case, for recovery of damages against '
such person as had found another‘s goods, and refused to deliver
them on demand, but converted them to his own use; from which

ﬁnding and converting it is called an action of trar/er and maver
rion. The freedom of this action from wager of law, and the
less degree of certainty requisite in describing the goods, gave
it so considerable an advantage over the action of detinue, that
by a ﬁction of law actions of traver were at length permitted to
be brought against any man who had in his possession by any
means whatsoever the personal goods of another, and sold them
or used them without the consent of the owner, or refused to

deliver them when demanded. The injury lies in the conver
sion: for any man may take the goods of another into possession,
if he ﬁnds them ; but no ﬁnder is allowed to acquire a property
therein, unless the owner be for ever unknown : and therefore

he must not convert them to his own use, which the law pre
sumes him to do, if he refuses them to the owner: for which

reason such refusal also is prima faeie, suﬁicient evidence of a
conversion.

The fact of the ﬁnding, or traaer, is therefore now

totally immaterial: for the plaintiff needs only to suggest (as
words of form) that he lost such goods, and that the defendant
found them : and if he proves that the goods are /zis property-,'.
and that the defendant had them in his possession, it is sufficient.

But a conversion must be fully proved : and then in this action
the plaintiff shall recover damages, equal to the value of the
thing converted, but not the thing itself: which nothing will.
recover but an action of detim/e or re;>lew'zz.
As to the damage that may be offered to things personal,.
while in the possession of the owner, as hunting a man’s deer,

shooting his dogs, poisoning his cattle, or in anywise taking,
from the value of any of his chattels, or making them in aworse
condition than before, these are injuries too obvious to need
explication. I have only therefore to mention the remedies
given by the law to redress them, which are in two shapes; by
action of trespass vi at armir, where the act is in itself immea'i
ately injurious to another's property, and therefore necessarily
accompanied with some degree of force ; and by special action:
on t/ze case, where the act is in itself indifferent, and the injury
only consequential, and therefore arising without any breach of.
46

706

OF ]N}’UR[ES TO PERSONAL PROPERTY.

the peace. In both of which suits the plaintiff shall recover
damages, in proportion to the injury which he proves that his
property has sustained. And it is not material whether the
damage be done by the defendant himself, or his servants by his
direction; for the action will lie against the master as well as
the servant. And, if a man keeps a dog or other brute animal,
used to do mischief, as by worrying sheep, or the like, the

owner must answer for the consequences, if he knows of such
evil habit.8
II. Hitherto of injuries affecting the right of things personal,
in p0.\'srssz'01z. \\'e are next to consider those which regard things
in actiau only ; or such rights as are founded on, and arise from,

routmrls; the nature and several divisions of which were ex
plained in the preceding volume. The violation, or non-per
formance, of these contracts might be extended into as great a

variety of wrongs, as the rights which we then considered ; but
I shall now consider them in a more comprehensive view, by
here making only a twofold division of contracts; viz., contracts

express, and contracts 1.772/)/l-Cd,‘ and pointing out the injuries
that arise from the violation of each, with their respective rem
ledies.
Express contracts include three distinct species ; debts, cov

ienants, and promises.
I. The legal acceptation of debt is, a sum of money due by
‘certain and express agreement: as, by a bond for a determinate
~sum ; a bill or note ; a special bargain : or a rent reserved on a
~lease ; where the quantity is ﬁxed and speciﬁc, and does not
depend ‘upon any subsequent valuation to settle it-. The non
payment of these is an injury, for which the proper remedy is by
-action of debt to compel the performance of the contract and re
cover the speciﬁcal sum due.

This is the shortest and surest

5 See Kc!/qv v. T17101:, 3 Keyes, 263; Fru'rcln'ld v. Benlley, 30 Barb. I47 ;
Buckley v. Lennard, 4 Denio, 500. The knowledge of the owner of the
animal’s vicious propensity, is termed technically, “scz'mler,” and must be
specially alleged and proved. But this is only true of animals which are ordi

narilyof an inoffensive disposition, as dogs, cattle, etc.

If animals be of a

savage nature, the owner is absolutely responsible for injuries tommittcd by
‘them, and proof of .m'en{eris not required; as if, for example, wild beasts in a

rmenagerie should escape and do injury. And even in the case of domestic
animals, if the action is brought on the ground that they have committed '4
I/-t-:;ﬁa:: upon the plaintiffs premises, no proof of .rn'mIer is necessary.
llluller v. 1l[cA'r.r.ron, 73 N. Y. 195 ; Sp/tug Co. v. Edgar, 99 U. S. 645.)

(See
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remedy; particularly where the debt arises upon a specialty,
that is, upon a deed or instrument under seal.

So also, if I ver

bally agree to pay a man a certain price for a certain parcel of
goods, and fail in the performance, an action of debt lies against
me ; for this is also a dclcmzz'rzaz‘e contract ; but if I agree for no
settled price, I am not liable to an action of debt, but a special
action on the case, according to the nature of my contract. And

indeed actions of debt are now seldom brought but upon special
contract under seal; wherein the sum due is clearly and precisely expressed; for, in case of such an action upon a simple
contract, the plaintiff labors under two diﬁiculties.

Q

First, the

defendant has here the same advantage as in an action of det
1'/zzw, that of waging his law, or purging himself of the debt by
oath, if he thinks proper. Secondly, in an action of debt the
plaintiff must prove the whole debt he claims, or recover nothing
.at all. _For the debt is one single cause of action, ﬁxed and de
termined ; and which, therefore, if the proof varies from the
claim, cannot be looked upon as the same contract whereof the
performance is sued for.‘ If, therefore, ‘I bring an action of

debt for 301., I am not at liberty to prove a debt of 201., and re
coyer a verdict thereon ; any more than if I bring an action of
deli/rm’ for a horse, I can thereby recover an ox. For I fail in
the proof of that contract, which my action or complaint has
alleged to be speciﬁc, express, and determinate. But in an ac
tion on the case, on what is called an r'na’cbz'la/1/s assmrzpsir,

which is not brought to compel a speciﬁc performance of the
cbntract, but to recover damages for its non-performance, the
implied assumpsit, and consequently the damages for the breach
of it, are in their nature indeterminate; and will, therefore, adapt

and proportion themselves to the truth of the case which shall
be proved, without being conﬁned to the precise demand stated
in the declaration.

For, if any debt he proved, however, less

than the sum demanded, the law will raise a promise pm tanlo,

and the damages will of course be proportioned to the actual
debt. So that I may declare that the defendant, being indebted
to me in 30!. mzdm1'ook or promised to pay it, but failed ; and lay
my damages arising from such failure at what sum I please: and
the jury will, according to the nature of my proof, allow me
4 But it was suhseq iently settled that the plaintiff, in an action of debt, might
prove and recover less ‘ran the sum demanded in the writ.

708

OF ]N?URa’ES TO PERSONAL PROPERTY’.

either the whole in damages, or any inferior sum.

And, even in

actions of debt, where the contract is proved or admitted, if the
defendant can show that he has discharged any part of it, the
plaintiff shall recover the residue.
The form of the writ of debt is sometimes in the debet and
dzthzct, and sometimes in the detinet only: that is, the writ
states, either that the defendant awe: and unjustly dztains the
debt or thing in question, or only that he unjustly detains it. It
is brought in the debct as well as detinet, when sued by one of
the original contracting parties who personally gave the credit,
against the other who personally incurred the debt, or against his
heirs, if they are bound to the payment; as by the obligee
against the obligor, the landlord against the tenant, etc.

But, if

it be brought by or against an executor for a debt due to or
from the testator, this not being his own debt, shall be sued for

in the detiuct only.

So also if the action be for goods, or corn,

or a horse, the writ shall be in the dcti/zet only ; for nothing but

a sum of money, for which I (or my ancestors in my name) have
personally contracted,'is properly considered as my debt. And,
indeed, a writ of drbt in the datiuet only, for goods and chattels,
is neither more nor less than a mere writ of detz‘/11/tt,' and is fol

lowed by the very same judgment.

I

2. A covenant, also, contained in a deed, to do a direct act

or to omit one, is another species of express contracts, the viola
tion or breach of which is a civil injury. As if a man covenants
to be at York by such a day, or not to exercise a trade in a par
ticular place, and is not at York at the time appointed, or car
ries on his trade in the place forbidden, these are direct breaches
of his covenant; and may be perhaps greatly to the disadvan
tage and loss of the covenantee. The remedy for this is by a
writ of covenant : which directs the sheriff to command the de
fendant generally to keep his covenant with the plaintiff (with
out specifying the nature of the covenant), or show good cause
to the contrary: and if he continues refractory, or the covenant
is already so broken that it cannot now be speciﬁcally performed,
then the subsequent proceedings set forth with precision the
covenant, the breach, and the loss which has happened thereby;
whereupon the jury will give damages, in proportion to the in
jury sustained by the plaintiff, and occasioned by such breach
of the defcnlant's contract.
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No person could at common law take advantage of any
covenant or condition, except such as were parties or privies
thereto ; and, of course, no grantee or assignee of any reversion

or rent. To remedy which, and more effectually to secure to the
king’s grantees the spoils of the monasteries then newly dissolved,
the statute 32 Hen. VIII., ch. 34, gives the assignee of a rever
sion (after notice of such assignment) the same remedies against

the particular tenant, by entry or action, for waste or other for
feitures, non-payment of rent, and non-performance of conditions,

covenants, and agreements, as the assignor himself might have
had ; and makes him equally liable, on the other hand, for acts

agreed to be performed by the assignor, except in the case of
warranty.

3. A promise is in the nature of averbal covenant, and wants
nothing but the solemnity of writing and sealing to make it abso
lutely the same. If therefore it be to do any explicit act, it is an
express contract, as much as any covenant ; and the breach of

it is an equal injury.

The remedy indeed is not exactly the

same: since, instead of an action of covenant, there only lies an

action upon the case, for what is called the assumpsit or under
taking of the defendant ; the failure of performing which is the
wrong or injury done to the plaintiff, the damages whereof a
jury are to estimate and settle. And if a builder promises, un
dertakes, or assumes to Caius, that he will build a.nd cover his
house within a time limited, and fails to do it; Caius has an

action on the case against the builder, for this breach of his ex
press promise, undertaking, or a.rszmzp.r1't,- and shall recover a
pecuniary satisfaction for the injury sustained by such delay. So
also in the case before mentioned, of a debt by simple contract,

if the debtor promises to pay it and does not, this breach of
promise entitles the creditor to his action on the case, instead of .
being driven to an action of debt. Thus likewise a promissory
note, or note of hand not under seal, to pay money at a day cer
tain, is an express asszm1psz't,- and the payee at common law, or

by custom and act of parliament the indorsee, may recover the
value of the note in damages, if it remains unpaid. Some agree
ments indeed, though never so expressly made, are deemed of so
important a nature, that they ought not to rest in verbal promise

only, which cannot be proved but by the memory (which some
limes will induce the perjury) of witnesses. To prevent which.
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the statute of frauds and perjuries, 29 Car. Il., ch. 3, enacts, that
in the ﬁve following cases no verbal promise shall be sufficient to
ground an action upon, but at the least some note or memorandum
of it shall be made in writing, and signed by the party to be
charged therewith : I. Where an executor or administrator
promises to answer damages out of his own estate. 2. \/Vhere a
man undertakes to answer for the debt, default, or miscarriage

of another. 3. VVhere any agreement is made, upon considera—
tion of marriage. 4. Where any contract or sale is made of
lands, tenements, or hereditziments, or any interest therein.

5.

And lastly, where there is any agreement that is not to be per
formed within a year from the making thereof. In all these cases
a mere verbal assrmzpsit is void.
From these mjress contracts the transition is easy to those
that are only z'mj>/z'm' bylaw. \Vhich are such as reason and
justice dictate, and which therefore the law presumes that
every man has contracted to perform ; and upon this pre
sumption makes him answerable to such persons as suffer by his
non-performance.
Of this nature are, ﬁrst, such as are necessarily implied by
the fundamental constitution of government, to which every man

is a contracting party. And thus it is that every person is bound
and hath virtually agreed to pay such particular sums of money
as are charged on him by the sentence, or assessed by the inter
pretation of the law. For it is a part of the original contract,
entered into by all mankind who partake the beneﬁts of society,
to submit in all points to the municipal constitutions and local
ordinances of that state, of which each individual is a member.

Whatever therefore the laws order any one to pay, that becomes
instantly a debt, which he hath beforehand contracted to dis
. charge. Aud this implied agreement it is, that gives the plain
tiff a right to institute a second action, founded merely on the
general contract, in order to recover such damages, or sum of
money, as are assessed by the jury and adjudged by the court to
be due from the defendant to the plaintiff in any former action.
So that if he hath once obtained a judgment against another for
a certain sum, and neglects to take out execution thereupon, he
may afterwards bring an action of debt upon this judgment, and
shall not be put upon the proof of the original cause of action ;
but upon shi, wing the judgment once obtained, still in full force,
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and yet unsatisﬁed, the law immediately implies, that by the
original contract of society the defendant hath contracted ajdebt.
and is bound to pay it. This method seems to have been in
vented, when real actions were more in use than at present, and

damages were permitted to be recovered thereon; in order to

have the beneﬁt of a writ of m;§z'n.r to take the defendant's body
in execution for those damages, which process was allowable in
an action of debt (in consequence of the statute 25 Edw. III., ch.
1 7), but not in an action real.

Wherefore, since the disuse of

those real actions, actions of debt upon judgment in personal
suits have been pretty much discountehanced by the courts, as
being generally vexatious and oppressive, by harassing the de
fendant with the costs of two actions instead of one.
On the same principle it is (of an implied original contract
to submit to the rules of the community whereof we are mem
bers), that a forfeiture imposed by the by-laws and private or
dinances of a corporation upon any that belong to the body, or
an amercement set in a court-leet or court-baron upon any of
the suitors to the court (for otherwise it will not be binding),

immediately create a debt in the eye of the law : and such for
feiture or amercement, if unpaid, work an injury to the party or
parties entitled to receive it: for which the remedy is by action
of debt.
The same reason may with equal justice be applied to all
penal statutes, that is, such acts of parliament whereby a forfeit
ure is inflicted for transgressing the provisions therein enacted.

The party offending is here bound by the fundamental contract
of society to obey the directions of the legislature, and pay the
forfeiture incurred to such persons as the law requires. The
usual application of this forfeiture is eitherto the party aggrieved,
or else to any of the king's subjects in general.
Of the
former sort is the forfeiture inﬂicted by the statute of Winchester
(explained and enforced by several subsequent statutes) upon the
hundred wherein a man is robbed, which is meant to oblige the
hundredors to make hue and cry after the felon ; for if they take
him, they stand excused. But otherwise the party robbed is
entitled to prosecute them by a special action on the case, for
damages equivalent to his loss. And of the same nature is the

action given by statute‘9 Geo. I., ch. 22, commonly called the
black act, against the inhabitants of any hundred, in order to
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make satisfaction in damages to all persons who have suffered by
the offences enumerated and made felony by that act. But
more usually, these forfeitures created by statute are given at
large to any common informer; or, in other words, to any such
person or persons as will sue for the same: and hence such ac
tions are called popular actions, because they are given to the people
in general. Sometimes one part is given to the king, to the poor,
or to some public use, and the other part to the informer or
prosecutor : and then the suit is called a qui lam action, because it
is brought by a person “ qui tam pro domirm rage, Gm, quam pro
:2 11:0 in late /mrte .\‘cquitur.” If the -king therefore himself com
mences this suit, he shall have the whole forfeiture. But if any
one hath begun a qui tam or popular, action, no other person can

pursue it : and the verdict passed upon the defendant in the ﬁrst
suit is a bar to all others, and conclusive even to the king him

self.

This has frequently occasioned offenders to procure their

' own friends to begin asuit, in order to forestall and prevent othe'

actions; which practice is in some measure prevented by a
statute made in the reign of a very sharp-sighted prince in pe ial
laws, 4 Hen. VII., ch. 20, which enacts that no recovery, other

wise than by verdict, obtained by collusion in an action popular,
shall be a bar to any other action prosecuted bonaﬁde. A pro
vision that seems borrowed from the rule of the Roman law, that

if a person was acquitted of any accusation, merely by the
prevarication of the accuser, a new prosecution might be com
menced against him.
A second class of implied contracts are such as do not arise
from the express determination of any court, or the positive
direction of any statute, but from natural reason, and the just
construction of law. Which class extends to all presumptive
undertakings or asszmljﬁrils ,' which though never perhaps actually
made, yet constantly arise from the general implication and in
tendment of the courts of judicature, that every man hath en
gaged to perform what his duty or justice requires. Thus :—
I. If I employ a person to transact my business for me, or
perform any work, the law implies that I undertook or assumed
to pay him so much‘ as his labor deserved. And if I neglect to
make him amends, he has a remedy for this injury by bringing
his action on the case upon this implied as-rim]/>sz't ,' wherein he
is at liberty to suggest that I promised to pay him so much as he
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reasonably deserved, and then to aver that his trouble was really
worth such a particular sum, which the defendant has omitted to

pay. But this valuation of his trouble is submitted to the deter
mination of a jury; who will assess such a sum in damages as
they think he really merited. This is called an assumpsit on a
guarztzmz meruz't.

2. There is also an implied a.\‘sz¢mp.rz't on a quantum 1/.lle'ba/rt,
which is very similar to the former, being only where one takes
up goods or wares of a tradesman, without expressly agreeing for
the price. There the law concludes, that both parties did inten
tionally agree, that the real value of the goods should be paid ;
and an action on the case may be brought accordingly, if the
vendee refuses to pay that value.
3. A third species of implied assum;>sz't is when one has had
and received money belonging to another, without any valuable
consideration given on the receiver's part: for the law construes
this to be money had and received for the use of the owner only;
and implies that the person so receiving promised and undertook
to account for it to the true proprietor. And, if he unjustly de
tains it, an action on the case lies against him for the breach of
such implied promise and undertaking; and he will be made to
repay the owner in damages, equivalent to what he has detained
in violation of such his promise. This is a very extensive and
beneﬁcial remedy, applicable to almost every case where the de
fendant has received money which ex aqua at 60110 he ought to
refund. It lies for money paid by mistake or on a consideration
which happens to fail, or through imposition, extortion, or op
pression, or where any undue advantage is taken of the plaintiff's
situation.
4. Vi/‘here a person has laid out and expended his own money
for the use of another, at his request, the law implies a promise

of repayment, and an action will lie on this a.r.\‘mnp.rz't.
5. Likewise, ﬁfthly, upon a stated account between two mer
chants, or other persons, the law implies that he against whom
the balance appears has engaged to pay it to the other : though
there be not any actual promise. And from this implication it
is frequent for actions on the case to be brought, declaring that
the plaintiff and defendant had settled their accounts together,
l'n_rz'/nu! corn/)m‘as.rmt (which gives name to this species of assump
tit), and that the defendant engaged to pay the plaintiff the bal
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ance, but has since neglected to do it. But if no account has
been made up, then the legal remedy is by bringing a writ of
account, 0’: mm/)m‘0 ; commanding the defendant to render a just
account to the plaintiff, or show the court good cause to the con
trary. In this action, if the plaintiff succeeds,-there are two
judgments : the ﬁrst is, that the defendant do account (qn0dc0m
/7111:!) before auditors appointed by the court; and, when such

account is ﬁnished, then the second judgment is, that he do pay
the plaintiff so much as he is found in arrear. This action, by
the old common law, lay only against the parties themselves, and
not their executors ; because matters of account rested solely on
their own knowledge. But this defect, after many fruitless at
tempts in parliament, was at last remedied by statute 4 Ann., ch.
16, which gives an action of account against the executors and
administrators. But however it is found by experience, that the
most ready and effectual way to settle these matters of account
is by bill in a court of equity, where a discovery may be had on
the defendant's oath, without relying merely on the evidence
which the plaintiff may be able to produce. Wherefore actions
of account, to compel a man to bring in and settle his accounts,
are now very seldom used ; though, when an account is once
stated, nothing is more common than an action upon the implied
assumpsit to pay the balance.

6. The last class of contracts, implied by reason and con
struction of law, arises upon this supposition, that every one who
undertakes any office, employment, trust, or duty, contracts with
those who employ or entrust him, to perform it with integrity,
diligence, and skill. And if, by his want of either of these qual
ities, any injury accrues to individuals, they have therefore their
remedy in damages by a special action on the case. A few in
stances will fully illustrate this matter. If an oﬁicer of the pub
lie is guilty of neglect of duty, or a palpable breach of it, of non
feasance or of misfeasance ; as, if the sheriff does not execute a
writ sent to him, or if he wilfully makes a false return thereof ;

in both these cases the party aggrieved shall have an action on
I/ze case, for damages to be assessed by a jury. If a sheriff or
gaoler suffers a prisoner, who is taken upon mesne process (that

is, during the pendency of a suit), to escape, he is liable to an
action on I/ze case. But if, after judgment, a gaoler or a sheriff
permits a debtor to escape, who is charged in execution for a
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certain sum ; the debt immediately becomes his own, and he is
compellable by action of debt, beidg for a sum liquidated and as
certained, to satisfy the creditor his whole demand : which doc
trine is grounded on the equity of the statute of Westm. 2, 13
Edw. I., ch. 11, and I Ric. II., ch. 12. An advocate or attorney
that betray the cause of their client, or, being retained, neglect ‘

to appear at the trial, by which the cause miscarries, are liable to
an action on the case, for a reparation to their injured client.
There is also in law always an implied contract with a common
inn-keeper, to secure his guest's goodsin his inn; with acommon
carrier, or bargemaster, to be answerable for the goods he car
ries; with a common farrier, that he shoes a horse well, without
laming him ; with a common tailor, or other workman, that he

performs his business in a workmanlike‘ manner; in which, if
they fail, an action on the case lies to recover damages for such

breach of their general undertaking. But if I employ a person
- to transact any of these concerns, whose common profession and
business it is not, the law implies no such gmeral undertaking,
but, in order to charge him with damages, a special agreement is
required.

Also, if an inn-keeper, or other victualler, hangs out

a sign and opens his house for travellers, it is an implied engage
ment to entertain all persons who travel that way; and upon
this universal a:.rzmz;>.rit an action on the case will lie against him
for damages, if he without good reason refuses to admit a trav
eller. If any one cheats me with false cards or dice, or by false
weights and measures, or by selling me one commodity for an
other, an action on the case also lies against him for damages,
upon the contract which the law always implies, that every trans
action is fair and honest.
In contracts likewise for sales, it is constantly understood
the seller undertakes that the commodity he sells is his own;
and if it proves otherwise, an action on the case lies against him,
to exact damages for this deceit. In contracts for provisions, it
is always implied that they are wholesome ; and if they be not,
the same remedy may be had. Also if he, that selleth anything,
doth upon the sale warrant it to be good, the law annexes a tacit
contract to his warranty, that if it be not so, he shall make com

pensation to the buyer: else it is an injury to good faith, for
which an action on the case will lie to recover damages.‘ The
5 See ante, page 559, note 12.
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warranty must be upon t/ze sale: for if it be made after, and not
at the time of the sale, it is a void warranty : for it is then made
without any consideration ; neither does the buyer then take the

goods upon the credit of the vendor.

Also the warranty can only

reach to things in being at the time of the warranty made, and
not to things 1'/zfulura : as, that a horse is sound at the buying
of him, not that he will be sound two years hence. But if the
vendor knew the goods to be unsound, and hath used any art
to disguise them, or if they are in any shape different from what
h‘e represents them to be to the buyer, this artiﬁce shall be equiv
alent to an express warranty, and the vendor is answerable for
their goodness.6 A general warranty will not extend to guard
against defects that are plainly and obviously the object of one‘s
senses, as if a horse be warranted perfect, and wants either a tail
or an ear, unless the buyer in this case be blind. But if cloth is
warranted to be of such a length, when it is not, there an action

on the case lies for damages ; for that cannot be discerned by
sight, but only by a collateral proof, the measuring it. Also if
a horse is warranted sound, and he wants the sight of an eye,
though this seems to be the object of one's senses, yet as the
discernment of such defects is frequently matter of skill, it hath
been held that an action on the case lieth to recover damages for
this imposition.’
6 A distinction must be carefully drawn between an action upon contract
for breach of warranty, and an action in tort for fraud connected with a war
ranty. This is more important, because early English cases held that, if a

warranty were in fact false, the vendor was chargeable with fraud and deceit,
though he had no knowledge of the defect at the time of the sale, and no in
tention to deceive. (See lVz'/lizzmsan v. Al/iron, 2 East, 450.) But in modern

times it is held that an action for fraud and deceit cannot be maintained
without proof of .ra'enler, or of intent to deceive. A warranty, therefore.
may be false and not fraudulent, so that an action for breach of contract only
can be maintained. Or it may be both false and fraudulent, so that the pur
chaser may have his choice of remedies,—to sue either in contract upon the
warranty, or in tort for the fraud. (See Ros: v. /Ila//zer, 51 N. Y. I08;
De Gnzw v. Elmore, 50 N. Y. I ; Oéerlander v. Spins, 45 N. Y. 175 ; 111:‘)/er '1.
Amidon, 45 N. Y. 169.)
7 The various forms of action considered in this chapter, and not already
referred to in previous notes, viz. trover, trespass, debt, covenant, assump
sit and case, were introduced into the practice of the several American States
from the English practice, and had similar scope and extent of application.
In a number of the States, they have been continued until the present day,
in substantially the same form, though diverse modiﬁcations have been made
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Thus much for the non-performance of contracts express or
implied; which includes every possible injury to what is by far
the most considerable species of personal property; viz. that
which consists in action merely, and not in possession. Which
ﬁnishes our inquiries into such wrongs as may be offered to
personal property, with their several remedies by suit or action.

CHAPTER VIII,

[nr.. COMM.—BO0l{ nr. en. x.]
0/ Injuries to Real P/'01):/1y ; mldﬁrst‘ zy‘ D1'.gﬁ0s:¢s:i0/1, or 011:!!! qf
Ma Free/mlr/.

I come now to consider such z'njurz'cs as affect that species of
property which the laws of England have denominated rml; as
being of a more substantial and permanent nature, than those
transitory rights of which personal chattels are the object.
Real injuries then, or injuries affecting real rights, are prin
cipally four; I. Ouster; 2. Trespass; 3. Nuisance; 4. Waste.
Ouster, or dispossession, is a wrong or injury that carries
with it the amotion of possession: for thereby the wrongdoer
gets into the actual occupation of the land or hereditament, and
obliges him that hath a right to seek his legal remedy, in order
in different States, by statute regulations.

But in New York, and a number

of the other States, the diverse forms of actions previously existing, have
seen abolished ; and there is declared to be but one form of action for the en
forcement or protection of private rights and the redress of private wrongs,

which is denominated a “ civil action.” But although formal differences have
been abolished, xubstanlia! distinctions between actions for diverse kinds of
injuries still exist. Thus, the action brought to recover damages for conver
sion of chattels, is no longer termed trover, and it is not now necessary to
allege a ﬁnding of the goods by the defendant; but the nature of the proof
to be established, and the rules in regard to the parties to such a suit, and
the measure of damages to be awarded, are virtually the same as in the former
action of trover. So it is evidentthat an action to recover specific personal
property differs from actions for damages, as replevin differed from similar
actions. In like manner, the distinction between legal and equitable suits

and remedies still exists, though the same form of action is brought in all
cases.

(Aurli/z v. Rawdonl 44 N. Y. 63; Goals! v. Asszlcr, :2 N. Y. 225.)
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to gain possession, and damages for the injury sustained. And
such ouster, or dispossession, may either be of the frcc/10/a’ or of
r/zattels real. Ouster of the free/zold is effected by one of the
following methods: I. Abatement; 2. Intrusion; 3. Disseizin.
All of which in their order, and afterwards their respective
remedies, will be considered in the present chapter.
I. And ﬁrst, an abatement is where a person dies seized of an in
heritance, and before the heir or devisee enters, a stranger who has

no right makes entry, and gets possession of the freehold: this entry
of him is called an abatement, and he himself is called an abator.

It is to be observed that this expression, of abating, which is
derived from the French, and signiﬁes to quash, beat down, or
destroy, is used by our law in three senses. The ﬁrst, which
seems to be the primitive sense, is that of abating or beating
down a nuisance, of which we spoke in the beginning of this
book; and in a like sense it is used in statute Westm. I., 3 Edw.
I., ch. 17, where mention is made of abating a castle or fortress;

in which case it clearly signiﬁes to pull it down, and level it with
the ground. The second signiﬁcation of abatement is that of
abating a writ or action, of which we shall say more hereafter :
here it is taken ﬁguratively, and signiﬁes the overthrow or defeat
ing of such writ, by some fatal exception to it. The last species
of abatement is that we have now before us; which is also a

ﬁgurative expression to denote that the rightful possession or

freehold of the heir or devisee is overthrown by the rude inter
vention of a stranger.
2. The second species of injury by ouster, or amotion of
possession from the freehold, is by z';z[rusz'01l: which is the entry
of a stranger, after a particular estate of freehold is determined,

before him in remainder or reversion. And it happens where a
tenant for term of life dieth seized of certain lands and tene
ments, and a stranger entereth thereon, after such death of the
tenant, and before any entry of him in remainder or reversion.
This entry and interposition of the stranger differ from an abate
ment in this; that an abatement is always to the prejudice of
the heir, or immediate devisee; an intrusion is always to the
prejudice of him in remainder or reversion.
3. The third species of injury by ouster, or p1 ivation of the
freehold, is by dz'.rrez'zz'u. Disseizin is a wrongful putting out of
him tlat is seized of the freehold. The two former species of
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injury were by a wrongful entry where the possession was
vacant ; but this is an attack upon him who is in actual posses
sion, and turning him out of it. Those were an’ ouster from a
- freehold in law ; this is an ouster from a freehold in deed. Dis~

seizin may be effected either in corporeal inheritances, or incor
poreal.

Disseizin of things corporeal, as of houses, lands, &c.,

must be by entry and actual dispossession of the freehold; as if
a man enters either by force or fraud into the house of another,
and turns, or at least keeps, him or his servants out of possession.
Disseizin of incorporeal hereditaments can not be an actual dis

possession: for the subject itself is neither capable of actual
bodily possession, or dispossession ; but it depends on their
respective natures, and various kinds ; being in general nothing
more than a disturbance of the owner in the means of coming at,
or enjoying them.
In corporeal hereditaments, a man may frequently sup
pose bimself to be disseized, when he is not so_ in fact, for
the sake of entitling himself to the more easy and com
modious remedy of an assize of now! dz'ssdzz'/z (which will be
explained in the sequel of this chapter), instead of being driven
to the more tedious process of a writ of entry. The'true injury
of compulsive disseizin seems to be that of dispossessing the
tenant, and substituting one's self to be the tenant of the lord in
his stead; in order to which in the times of pure feudal tenure
the consent or connivance of the lord, who upon every descent or

alienation personally gave, and who therefore alone could change,
the seizin or investiture, seems to have been considered as neces

sary.

But when in process of time the feudal form of alienations

wore off, and the lord was no longer the instrument of giving
actual seizin, it is probable that the lord's acceptance of rent or
service, from him who had dispossessed another, might constitute

a complete disseizin. Afterwards, no regard was had to the
lord’s concurrence, but the dispossessor himself was considered
as the sole disseizorz and this wrong was then allowed to be
remedied by entry only, without any form of law, as against the
disseisor'himself; but required a legal process against his heir
or alienee. And when the remedy by assize was introduced under
Henry II. to redress such disseizins as had been committed
within a few years next preceding, the facility of that remedy
induced others, who were wrongfully kept out of the freehold, to
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feign or allow themselves to be disseized, merely for the sake of

the remedy.
The several species and degrees of injury by oustrr being
thus ascertained and deﬁned, the next consideration is the rem

edy; which is, universally, the restitution or dc/zkwgy of j>os5c:
sion to the right owner : and, in some cases, damages also for the

unjust amotion. The methods, whereby these remedies, or either
of them, may be obtained; are various.
1. The ﬁrst is that extrajudicial and summary one, which we
slightly touched in the ﬁrst chapter of the present book, of entry
by the legal owner, when another person, who hath no right, hath
previously taken possession of lands or tenements. In this case
the party entitled may make a formal, but peaceable, entry
thereon, declaring that thereby he takes possession : which no
torious act of ownership is equivalent to a feudal investiture by
the lord : or he may enter on any part of it in the same county,
declaring it to be in the name of the whole : but if it lies in
different counties he must make different entries; for the no

toriety of such entry or claim to the part‘: or freeholders of
Westmoreland, is not any notoriety to the fares or freeholders of
Sussex.

Also if there be two disseizors, the party disseized must

make his entry on bot/1; or if om: disseizor has conveyed the
lands with livery to two distinct feoffees, entry must be made on
botlz : for as their seizin is distinct, so also must be the act which
devests that seizin. If the claimant be deterred from entering
by menaces or bodily fear, he may make claim, as near to the
estate as he can, with the like forms and solemnities : which

claim is in force for only a year and a day. And this claim, if it
be repeated once in the space of every year and a day (which is
called continual claim), has the same effect with, and in all re

spects amounts to, a legal entry. Such an entry gives a man
seizin, or puts into immediate possession him that hath right of
entry on the estate, and thereby makes him complete owner, and
capable of conveying it from himself by either descent or pur
chase.1
‘ [But by statute 3 & 4 Will. IV., ch. 27, no person shall be deemed to
have been in possession of any land within the meaning of that act, merely
by re ason of having made an entry thereon; and no continual or other claim
upon or near any land shall preserve any right of making an entry. The

distinction between the law, as laid down by Blackstone and the present
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For, in every complete title to lands, there are two things

necessary; the possession or seizin, and the right or property
therein : or, as it is expressed in Fleta, juris ct sez'sz'na co1g]'unctz'o.

Now if the possession be severed from the property, if A has the
jus;>r01>rz}."tatz'.r, and B by some unlawful means has gained pos
session of the lands, this is an injury to A ; for which the law
gives a remedy, by putting him in possession. Thus, as B, who
was himself the wrongdoer, and hath obtained the possession by
either fraud or force, hath only a bare or naked j)0ssessz'a1z, with
out any shadow of right ; A, therefore, who hath both the rig/it
of property and the rig/it of possession, may put an end to his
title at once, by the summary method of entry.
This remedy by entry must be pursued, according to statute
5 Ric. II., st. I, ch. 8, in a peaceable and easy manner; and not
with force or strong hand. For, if one turns or keeps another

out of possession forcibly, this is an injury of both a civil and a
criminal nature.2 The civil is remedied by immediate restitution ;
which puts the ancient possessor in stntu gzm: the criminal
injury, or public wrong, by breach of the king's peace, is pun
ished by ﬁne to the king. For by the statute 8 Hen. VI., ch. 9,
upon complaint made to any justice of the peace, of aforcible
entry, with strong hand, on lands or tenements; or aforcible

detainer after a peaceable entry; he shall try the truth of the
complaint by jury, and, upon force found, shall restore the pos
session to the party so put out : and in such case, or if any
laws as to an entry is, that by the former abare entry on land was attended
with a certain effect in keeping a right alive; whereas, by the latter, it has no

effect whatever, unless there be a change of possession.

\Vhen this takes

place, the remedy by entry is still in operation ; when not, an entry is of no
avail, and this remedy no longer exists.]
The effect o'f entry has also been changed by statute, in many of the
American States. Thus, in New York, it is provided that, in cases of dis
seizin or adverse possession, “no entry upon real estate shall be deemed‘
suﬁicient, or valid as a claim, unless an action be commenced thereupon

within one year after the making of such entry, and within twenty years from.
the time when the right to make such entry descended or accrued.” (N. Y.
Code Civ. Pro. § 367.)
* “An entry shall not be made into real property, but in the case where

entry is given by law; and in such case, only in :1 peaceable manner; not with.
strong hand, nor with‘ multitude of people." (N. Y. Code Civ. Pro. § 2233..
This is‘a reténactmcnt of the statute of Richard, and similar statutes are found

in most of the American States.
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alienation be made to defraud the possessor of his right (which
is likewise declared to be absolutely void) the offender shall
forfeit, for the force found, treble damages to the party grieved,
and make ﬁne and ransom to the king. But this does not extend
to such as endeavor to keep possession ma/m farti, after three

years’ peaceable enjoyment of either themselves, their ancestors,
or those under whom they claim ; by a subsequent clause of the
same statute, enforced by statute 3! Eliz., ch. II.
II. Thus far of remedies, when tenant or occupier of the land
hath gained only a mrre possession, and no apparent shadow of
right. Next follow another class, which are in use where the
ti*‘.e of the tenant or occupier is advanced one step nearer to
perfection ; so that he hath in him not only a bare possession,
which may be destroyed by a bare entry, but also an a/>/>armt
rzlg/rt of ;)0sse.r.rz'0/1, which czinnot be removed but by orderly
course of law; in the process of which it must be shown, that

though he bath at present possession and therefore hath the
presumptive right, yet there is a right of possession, superior to
his, residing in him who brings the action.

These remedies are either by a writ of cnhy, or an assisr ,
which are actions merely possessory ; serving only to regain that
possession, whereof the demandant (that is, he who sues for the

land) or his ancestors have been unjustly deprived by the tenant
or possessor of the freehold, or those under whom he claims.
They decide nothing with respect to the rzlg/It Qf propenjy ; only
restoring the demandant to that state or situation, in which he
‘was (or by law ought to have been) before the dispossession
-committed. But this without any prejudice to the right of
‘ownership : for, if the dispossessor has any legal claim, he may
afterwards exert it, notwithstanding a recovery against him in
‘those possessory actions. Only the law will not‘ suffer him to
be his own judge, and either take or maintain possession of the
?lands, until he hath recovered them by legal means : rather
presuming the right to have accompanied the ancient seizin, than
to reside in one who had no such evidence in his favor.
I. The ﬁrst of these possessory remedies is by writ of entry:
-which is that which disproves the title of the tenant or pos
sessor, by showing the unlawful means by which he entered or
continues possession. The writ is directed to the sheriff, re
quiring him to “command the tenant of the land tfat he render
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(in Latin, prwrzpe quad reddal), to the demandant the land in
question, which he claims to be his right and inheritance ; and
into which, as he saith, the said tenant had not entry but by (or
after) a disseizin, intrusion, or the like, made to the said demand
ant, within the time limited by law for such actions; or that

upon refusal he do appear in court on such a day, to show
wherefore he hath not done it.” This is the original process,
the prazcipe upon which all the rest of the suit is grounded:
wherein it appears, that the tenant is required, either to deliver
seizin of the lands, or to show cause why he will not.

This

cause may be either a denial of the fact, of having entered by or
under such means as are suggested, or a justiﬁcation of his entry
by reason of title in himself or in those under whom he makes
claim : whereupon the possession of the land is awarded to him
who produces the clearest right to possess it.
This remedial instrument, or writ of entry, is applicable to

all the cases of ouster before mentioned.
2. The writ of assize is said to have been invented by Glan
vil, chiefjustice to Henry the Second; and, if so, it seems to

owe its introduction to the parliament held at Northampton, in
the twenty-second year of that prince's reign when justices in
eyre were appointed to go round the kingdom in order to take
these assizes : and the assizes themselves (particularly those of
mort d 'mzcesfor and now! dz'.r.m'zz'/1), were clearly pointed out and
- described.

As a writ of entry is a real action, which a'z's;)rwe.r

the title of the tenant by showing the unlawful commencement ‘
of his possession ; so an assize is a real action, which proves the
title of the demandant merely by showing his, or his ancestor's
possession ; and these two remedies are in all other respects so
totally alike, that a judgment or recovery in one is a bar against
the other; so that when a man's possession is once established
by either of these possessory actions, it can never be disturbed
by the same antagonist in any other of them. The word as.rz'ze
is derived by Sir Edward Coke from the Latin assz'de0, to sit to
gether; and it signiﬁes, originally, the jury who try the cause,
and sit together for that purpose. By a ﬁgure, it is now made
to signify the court or jurisdiction, which summons this jury
together by a commission of assize, or ad nssisas mpz'cua'a.r,- and

hence the judicial assemblies held by the king's commission in
every county, as well to take these writs of assize, as to try
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causes at 11isziprz'us, are termed in common speech the assizes.
By another somewhat similar ﬁgure, the name of assize is also
applied to this action, for recovering possession of lands ; for the
reason, saith Littleton, why such writs at the beginning were
called assizes, was, for that in these writs the sheriff is ordered

to summon a jury, or assize; which is not expressed in any
other original writ.
This remedy, by writ of assize, is only applicable to two
species of injury by ouster, viz. abalemmz‘, and a recent or n021rl
di:sez'zzh. If the abatement happened upon the death of the
demandant's father or mother, brother or sister, uncle or aunt,

nephew or niece, the remedy is by an assize of mart d ‘ancestor, or
the death of one’s ancestor. This writ directs the sheriff to
summon a jury or assize, who shall view the land in question,
and recognize whether such ancestor was seized thereof on the
day of his death, and whether the demandant be the next heir;
soon after which the judges come down by the king’s commis
sion to take the recognition of assize : when, if these points are
found in the affirmative, the law immediately transfers the pos
session from the tenant to the demandant.
An assize of novel (or recent) dz'sseizz'n is an action of the
same nature with the assize of mar! a"ance:t0r before-mentioned,

in that herein the demandant’s possession must be shown. But
it differs considerably in other points ; particularly in that it re
cites a complaint by the demandant of the disseizin committed,

' in terms of direct averment, whereupon the sheriff is commanded
to reseize the land and all the chattels thereon, and keep the
same in his custody till the arrival of the justices of assize (which
in fact hath been usually omitted) ; and in the mean time to sum
mon a jury to view the premises, and make recognition of the
assize before the justices. At which time the tenant may plead
either the general issues, nu! tort, rml dz'.r.m'zz'rz, or any special
plea. And if, upon the general issue, the recognitors ﬁnd an
actual seizin in the demandant, and his subsequent disseizin by
the present tenant ; he shall have judgment to recover his seizin,
and damages for the injury sustained: being the only case in
which damages were recoverable in any possessory actions at the
common law ; the tenant being in all other cases allowed to retain
the intermediate proﬁts of the land, to enable him to perform the
feudal service. But costs and damages were annexed to man;I
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other possessory actions by the statutes of Marlberge, 52 Hen.
III., ch. 16, and Gloucester, 6 Edw. I., ch. 1.

In all these possessory actions there is a tin.e of limitation
settled, beyond which no man shall avail himself of the posses
sion of himself or his ancestors, or take advantage of the wrong
ful possession of his adversary. For, if he be negligent for a
long and unreasonable time, the law refuses afterwards to lend
him any assistance, to recover the possession merely, both to

punish his neglect (uam lzgcs r11;gz'/a/ztz'bm, mm dor/rzz'mtz'6us,
szrlws/zz'zml,) and also because it is presumed that the sup
posed wrongdoer has in such a length of time procured a legal
title, otherwise he would sooner have been sued.
III. By these several possessory remedies the right of pos
session may be restored to him that is unjustly deprived thereof.
But the right of j>o.rses.rz'an (though it carries with it a strong pre
sumption), is not always conclusive evidence of the right of prep
crty, which may still subsist in another man.

For, as one man

may have the /Jo:sc.\'sz'ou, and another the rig/It of 1)0.rse.r.rz'0n,
which is recovered by these possessory actions : so one man may
have the nlg/rt of fm.rscssz‘ou, and so not be liable to eviction
by any possessory action, and another may have the rzlg/zt (ff
prapn'{1', which cannot be otherwise. asserted than by the great
and ﬁnal remedy of a writ of right, or such correspondent writs
as are in the nature of a writ of right.‘
In case the right of possession be barred by a recovery upon
the merits in a possessory action, or lastly by the statute of
limitations, a claimant in fee-simple may have a mere writ of
rzlg/zt; which is in its nature the highest writ in the law, and

lieth only of an estate in fee-simple, and not for him who hath
a less estate. This writ lies concurrently with all other real
actions, in which an estate of fee-simple may be recovered : and
it also lies after them, being as it were an appeal to the mere
right, when judgment hath been had as to the possession in an
inferior possessory action. But though a writ of right may be
brought, where the demandant is entitled to the possession, yet
it rarely is advisable to be brought in such cases; as a more
expeditious and easy remedy is bad, without meddling with the
property, by proving the demandant’s own, or his ancestor's
possession, and their illegal ouster, in one of the possessory
8 See zmle, page 374, note I.
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actions.

But in case the right of possession be lost by length

of time, or by judgment against the true owner in one of these

inferior suits, there is no other choice: this is then the only
remedy that can be had ; and it is of so forcible a nature, that
it overcomes all obstacles, and clears all objections that may
have arisen to cloud and obscure the title.

And, after issue

once joined in a writ of right, the judgment is absolutely ﬁnal ;
so that a recovery had in this action may be pleaded in bar of
any other claim or demand.
The pure, proper, or mere writ of right lies only, we have
said, to recover lands in fee-simple, unjustly withheld from the

true proprietor. But there are also some other writs which are
said to be in I/ze nature of a writ of right, because their process
and proceedings do mostly (though not entirely) agree with the
writ of right: but in some of them the fee-simple is not demanded;
and in others not land, but some incorporeal hereditament.
In the progress of this action, the demaniant must allege
some seizin of the lands and tenements in limself, or else in
some person under whom he claims, and then deﬁve the right

from the person so seized to himself; to which the tenant
may answer by denying the demandant’s right, and werring that
he has more right to hold the lands than the demandant has to

demand them : and this right of the tenant being shown, it then
puts the demandant upon the proof of his title: in which, if he
fails, or if the tenant hath shown a better, the demandant and his

heirs are perpetually barred of their claim: but if he can make it
appear that his right is superior to the tenant’s, he shall recover
the land against the tenant and his heirs for ever. But even this
writ of right, however superior to any other, cannot be sued out

at any distance of time. By statute 32 Henry VIII., ch. 2,
seizin in a writ of right shall be within sixty years.
I have now gone through the several species of injury by
ouster and dispossession of the freehold, with the remedies ap
plicable to each. In considering which I have been unavoidably
led to touch upon much obsolete and abstruse learningﬁas it lies
intermixed with. and alone can explain the reason of, those parts
of the law which are now more generally in use. For, without
contemplating the whole fabric together, it is impossible to form
any clear idea of the meaning and connection of those disjointed
parts which still form a considerable branch of the modern law;

OF LVYURIES TO REAL PROPERTY, ETC. 727
such as the doctrine of entries, the levying of ﬁnes, and the suf

fering of common recoveries. Neither indeed is any considerable
part of that, which I have selected in this chapter from among
the venerable monuments of our ancestors, so absolutely anti
quated as to be out of force, though the whole is certainly out of
use: there being but a very few instances for more than a cen
tury past of prosecuting any real action for land by writ of entry,
asszhe, writ of rzlg/zt, or otherwise. The forms are indeed pre
served in the practice of common recoveries; but they are forms
and nothing else; for which the_ very clerks that pass them are

seldom _capable to assign the reason.

But the title of lands is

now usually tried in actions of ¢_I'/'ectmmt or tre'.sj)ass,- of which n
the following chapters.‘
4 The real actions mentioned in this chapter were abolished by statute
3 & 4 \Vill IV., ch. 27; and the action of ejectment became the only direct
mode of procedure for trying the title to real property, although trespass is
sometimes made indirectly available for that purpose. Only brief mention
of these various writs has, therefore, been retained in this edition, so far as
their historical importance is deemed to warrant. Inthe United States, also,
real and mixed actions, except ejectment, have been abolished or fallen into
rlesuetude, and ejectment (which in some States is termed, “writ of entry,”
or “ real action”), has become the ordinary remedy to try the title to lands.
But the procedure in an action of ejectment has been much simpliﬁed and

improved, as compared with the former practice.

(See next chapter.)
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OF DISPOSSESSION, OR UUSTER.

CHAPTER IX.
[BL. corm.—soox III. ca. x1.]
Of Diqﬁosrzsszbn, or Ouslcr, qf C/mile]: Real.

HAVING in the preceding chapter considered with some at
tention the several species of injury by dispossession or ouster
of the frrc/101d, together with the regular and well-connected
scheme of remedies by actions real, which are given to the sub
ject by the common law, either to recover the possession only,
or else to recover at once the possession, and also to establish

the right of property; the method which I there marked out leads
me next to consider injuries by ouster of c/zattcl: real; that is, by
amoving the possession of the tenant from an estate by statute
merchant, statute-staple, recognizance in the nature of it, or
elegil ; or from an estate for years.
I. Ouster, or amotion of possession, from estates held by

statute, recognizance, or e/egit, is only liable to happen by a
species of disseizin, or turning out of the legal proprietor, before
his estate is determined by raising the sum for which it is given
him in pledge. And for such ouster, though the estate be merely
a chattel interest, the owner shall have the same remedy as for
an injury to a freehold; viz. by assize of now! dz'.mv'zz'n.
II. As for ouster, or amotion of possession, from an crtalefor

years; this happens only by a like kind of disseizin, ejection, or
turning out, of the tenant from the occupation of the land during
the continuance of his term. For this injury the law has provided
him_ with two remedies, according to the circumstances and situ

ation of the wrongdoer: the writ of e_’jccti0ue_/irn1(z’,' which lies
against any one, the lessor, reversioner, remainder-man, or any
stranger, who is himself the wrongdoer and has committed the
injury complained of: and the writ of qr/are ejcrit infra termi
num ; which lies not against the wrongdoer or ejector himself,

but his feoffee or other person claiming under him. These are
mixed actions, somewhat between real and personal ; for therein
are two things recovered, as well restitution of the term of years,

as damages for the ouster or wrong.

OF CH/1 TTELS REAL.

729

I. A writ then of ejevtiane ﬁrmw, or action of trespass in
g'ertzzmzt,lieth where lands or tenements are let for a term of
years ; and afterwards the lessor, reversioner, remainder-man, or

any stranger, doth eject or oust the lessee of his term. In this
case he shall have his writ of ejection to call the defendant to
answer for entering on the lands so demised to the plaintiff for
a term that is not yet expired, and ejecting him. And by this
writ the plaintiff shall recover back his term, or the remainder of
it, with damages.
.
Since the disuse of real actions, this mixed proceeding is be
come the common method of trying the title to lands or tenements.
It may not therefore be improper to delineate, with some degree
of minuteness, its history, the manner of its process, and the

principles whereon it is grounded.
The remedy by ejectment is in its original an action brought
by one who hath a lease for years, to repair the injury done him
by dispossession. In order therefore to convert it intoa method
of trying titles to the freehold, it is first necessary that the

claimant do take possession of the lands, to empower him to
constitute a lessee for years, that may be capable of receiving
this injury of dispossession.

For it would be an offence, called

in our law maiutcrzance (of which in the next book), to convey a
title to another, when the grantor is not in possession of the
land; and indeed it was doubted at ﬁrst, whether this occasional

possession, taken merely for the purpose of conveyirig the title,
excused the lessor from the legal guilt of maintenance. When
therefore a person, who hath right of entry into lands, determines

to acquire that possession, which is wrongfully withheld by the
present tenant, he makes (as by law he may) a formal entry on
the premises; and being so in the possession of the soil, he
there, upon the land, seals and delivers a lease for years to some

third person or lessee : and, having thus given him entry, leaves
him in possession of the premises. This lessee is to stay upon
the land, till the prior tenant, or he who had the previous posses
sion, enters thereon afresh and ousts him; or till some other

person (either by accident or by agreement before-hand) comes
upon the land, and turns him out or ejects him. For this injury
the lessee is entitled to his action of ejectment against the tenant
or this casual ejector, whichever it was that ousted him, to recover

back his term and damages.

But where this action is brought
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against such a casual ejector as is before mentioned, and not
against the very tenant in possession, the court will not suffer
the tenant to lose his possession without any opportunity to

defend it. Wherefore it is a standing rule, that no plaintiff shall
proceed in ejectment to recover lands againsta casual ejector,
without notice given to the tenant in possession (if any there be),
and making him a defendant if he pleases. And, in order to
maintain the action, the plaintiff must, in case of any defence,
make out four points before the court ; viz. title, lease, why, and
ouster. First, he must show a good title in his lessor, which
brings the matter of right. entirely before the court ; then, that

the lessor, being seized or possessed by virtue of such title, did
make him the has: for the present term;thirdly, that he, the
lessee or plaintiff, did enter or take possession in consequence of
such lease ; and then, lastly, that the defendant ousted or ejected
him. Wbereupon he shall have judgment to recover his term
and damages ; and shall, in consequence, have a writ ofpossas:z'o1z,
which the sheriff is to execute by delivering him the undisturbed
and peaceable possession of his term.
This is the regular method of bringing an action of ejectment
in which the title of the lessor comes collaterally and inci
dentally before the court, in order to show the injury done to the
lessee by this ouster. This method must be still continued in
due form and strictness, save only as to the notice to the tenant,

whenever the possession is vacant, or there is no actual occupant
of the premises ; and also in some other cases. But, as much trou
ble and formality were found to attend the actual making of the
leaso, alt);/, and ouster, a new and more easy method of trying

titles by writ of ejectment, where there is any actual tenant or
occupier of the premises in dispute, was invented somewhat
more than a century ago, by the lord chief justice Rolle, who
then sat in the court of u/1/wr bench; so called during the exile
of King Charles the Second. This new method entirely depends
upon a string of legal ﬁctions; no actual lease is made, no
actual entry by the plaintiff, no actual ouster by the defendant ;
but all are merely ideal, for the sole purpose of trying the title.
To this end, in the proceedings a lease for a term of years
is stated to have been made, by him who claims title, to the plain
tiff who brings the action, as by John Rogers to Richard Smith,
which plaintiff ought to be some real person, and not merely an
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ideal ﬁctitious one ‘who hath no existence, as is frequently
though unwarrantably practised ; it is also stated that Smith the
lessee entered; and that the defendant William Stiles, who is

called the rasual e_’/rrlor, ousted him ; for which ouster he brings
this action. As soon as this action is brought, and the complaint
fully stated in the declaration, Stiles, the casual ejector, or

defendant, sends a written notice to the tenant in possession of
the lands, as George Saunders, informing him of the aztior.
brought by Richard Smith, and transmitting him a copy of the
declaration; withal assuring him that he, Stiles the defendant,
has no title at all to the premises, and shall make no defence;

and therefore advising the tenant to appear in court and defend
his own title : otherwise he, the casual ejector, will suffer judg

ment to be had against him : and thereby the actual tenant
Saunders will inevitably be turned out of possession. On receipt
of this friendly caution, if the tenant in possession does not within
a limited time apply to thecourt to be admitted a defendant in the
stead of Stiles, he is supposed to have no right at all; and upon
judgment being had against Stiles the casual ejector, Saunders
the real tenant will be turned out of possession by the sheriff.
But, if the tenant in possession applies to be made a defend
ant, it is allowed him upon this condition ; that he enter into a
rule of court to confess, at the trial of the cause, three of the four

requisites for the maintenance of the plaintiff's action ; viz. the
lease of Rogers the lessor, the entry of Smith the plaintiff, and
his ouster by Saunders himself, now made the defendant instead
of Stiles: which requisites being wholly ﬁctitious, should the
defendant put the plaintiff to prove them, he must of course be
nonsuited for want of evidence; but by such stipulated confes
sion of lease, entry and ousler, the trial will now stand upon the

merits of the title only. This done, the declaration is altered by
inserting the name of George Saunders instead of William Stiles,
and the cause goes down to trial under the name of Smith
(the plaintiff) on the demise of Rogers (the lessor), against Saun
ders, the new defendant. And therein the lessor of the plaintiff
is bound to make out a clear title, otherwise his ﬁctitious lessee

cannot obtain judgment to have possession of the land for the
term supposed to be granted. But, if the lessor makes out his
title in a satisfactory manner, then judgment and a writ of pos
session shall go for Richard Smith the nominal plaintiff, who by
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this trial has proved the right of John Rogers, his supposed les

sor. Yet, to prevent fraudulent recoveries of the possession, by
collusion with the tenant of the land, all tenants are obliged by
statute II Geo. II., ch. 19, on pain of forfeiting three years’ rent,
to give notice to their landlords when served with any declaration
in ejectment: and any landlord may by leave of the court be
made a co-defendant to the action, in case the tenant himself ap
pears to it ; or, if he makes default, though judgment must be then
signed against the casual ejector, yet execution shall be stayed,
in case the landlord applies to be made a defendant, and enters
into the common rule; a right, which indeed the landlord
had, long before the provision of this statute; in like manner as
(previous to the statute of Westm. 2, ch. 3) if in a real action
the tenant of the freehold made default, the remainder-man or

reversioner had a right to come in and defend the possession ;
lest, if judgment were bad against the tenant, the estate of those
behind should be turned to a naked right. But, if the new
defendants, whether landlord or tenant, or both, after entering

into the common rule, fail to appear at the trial, and to confess
lease, entry, and ouster, the plaintiff, Smith, must indeed be there

nonsuited, for want of proving those requisites; but judgment
will in the end he entered against the casual ejector Stiles; for
the condition on which Saunders, or his landlord, was admitted a

defendant is broken, and therefore the plaintiff is put again
in the same situation as if he never had appeared at all; the con
sequence of which (we have seen) would have been, that judg
ment would have been entered for the plaintiff, and the sheriff,

by virtue of a writ for that purpose, would have turned out Saun
ders, and delivered possession to Smith. The same process
therefore as would have been had, provided no conditional rule
had been ever made, must now be pursued as soon as the condi
tion is broken.
The damages recovered in these actions, though formerly
their only intent, are now usually (since the title has been con
sidered as the principal question) very small and inadequate;
amounting commonly to one shilling, or some-other trivial sum.
In order therefore to complete the remedy, when the possession
has been long detained from him that had the right to it, an ac
tion of trespass also lies, after a recovery in ejectment, to recover
the mesne proﬁts which the tenant in possession has wrongfully
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received. Which action may be brought in the name of either
the nominal plaintiff in the ejectment, or his lessor, against the
tenant in possession; whether he be made party to the eject
ment, or suffers judgment to go by default.
In this case the
judgment in ejectment is conclusive evidence against the defend
ant, for all proﬁts which have accrued since the date of the de
mise stated in the former declaration of the plaintiff ; but if the
plaintiff sues for any antecedent proﬁts, the defendant may make
a new defence.
Such is the modern way of obliquely bringing in question the
title to lands and tenements, in order to try it in this collateral
manner; a method which is now universally adopted in almost
every case.
It is founded on the same principle as the ancient
writs of assize, being calculated to try the mere />0.m*.ri‘0ry title to
an estate; and hath succeeded to those real actions, as being
inﬁnitely more convenient for attaining the end of justice; be
cause the form of the proceeding being entirely ﬁctitious, it is
wholly in the power of the court to direct the application of that
ﬁction, so as to prevent fraud and chicane, and eviscerate the

very truth of the title. The writ of ejectment and its nominal
parties (as was resolved by all the judges), are “judicially to be
considered'as the ﬁctitious form of an action, really brought by
the lessor of the plaintiff against the tenant in possession; in
vented, under the control and power of the court, for the advance
ment of justice in many respects ; and to force the parties to go

to trial on the merits, without being entangled in the nicety of
pleadings on either side.” 1
2. The writ of quara cjccit 1'/zfra tcrmiuum lieth, by the an
cient law, where the wrongdoer or ejector is not himself in posses
sion of the lands, but another who claims under him. As where
a man leaseth lands to another for years, and, after, the lessor or
reversioner entereth, and maketh a feoffment in fee, or for life,

of the same lands to a stranger; now the lessee cannot bring a
writ of rjectio/zeﬁlmce or ejectment against the feoffee ; because
‘ The action of ejectment has been retained, in the modern English and
American practice ; but it has been much simpliﬁed by doing away with its
ﬁctitious allegations and elements, and has thereby been rendered a more
satisfactory and convenient form of remedy. It is the remedy generally
made available for the trial of title to land. The method of procedure must

be ascertained by referring to the statutes of the respective States.
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he did not eject him, but the reversioner ; neither can he have any
such _action to recover his term against the reversioner who did oust
him; because he is not now in possession. And upon that ac
count this writ was devised, upon the equity of the statute
Westm. 2, ch. 24, as in a case where no adequate remedy was
already provided. And the action is brought against the feoffee
for deforcing, or keeping out, the original lessee, during the con
tinuance of his term; and herein, as in the ejectment, the plain—
tiff shall recover so much of the term as remains; and also

shall have actual damages for that portion of it, whereof he has
been unjustly deprived. But, since the introduction of ﬁctitious
ousters, whereby the title may be tried against any tenant in pos
session (by what means soever he acquired it), and the subse
quent recovery of damages by action of trespass for mesne
proﬁts, this action is fallen into disuse.2

CHAPTER X.
[m.. COMM.-—BOOK 111. cu. XIL]
Of Tr¢'l:par.r.

IN the two preceding chapters we have considered-such inju
ries to real property as consisted in an ouster, or amotion of the
possession. Those which remain to be discussed are such as may
be offered to a man's real property, without any amotion from it.
The second species, therefore, of real injuries, or wrongs that
affect a man’s lands, tenements, or hereditaments, is that of tres

pass. Trespass, in its largest and most extensive sense, signiﬁes
any transgression or offence against the law of nature, of society,
or of the country in which we live ; whether it relates to a man's
person, or his property. Therefore, beating another is a trespass;
for which (as we have formerly seen), an action of trespass vi at
armis in assault and battery will lie ; taking or detaining a man‘s
goods are respectively trespasses ; for which an action of trespass
vi ri armis, or on the case in trover and conversion, is given by
2 This action was abolished by statute 3 & 4 Will. IV., (h. 27.
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the law; so also non-performance of promises or undertakings
is a trespass, upon which an action of trespass on the case in as
szmz;9sz't is grounded ;' and, in general, any misfeasance, or act of
one man whereby another is injuriously treated or damniﬁed, is
a transgression or trespass in its largest sense; for which we
have already seen that whenever the act itself is directly and im
mediately injurious to the person or property of another, and
therefore necessarily accompanied with some force, an action of
trespass vi at armi: will lie ; but, if the injury is only consequen
tial, a special action of trespass an I/ze case may be brought.
But in the limited and conﬁned sense in which we are at

present to consider it, it signiﬁes no more than an entry on an
other man’s ground withoutalawful authority, and doing some
damage, howeverinconsiderable, to his real property. For the right
of meum and tuum, or property in lands, being once established,
it follows as a necessary consequence, that this right must be
exclusive ; that is, that the owner may retain to himself the sole
use and occupation of his soil: every entry therefore thereon
without the owner's leave, and especially if contrary to his ex
press order, is a trespass or transgression. ‘The Roman laws
seem to have made a direct prohibition necessary, in order to
constitute this injury; “ gui alimmn fzmdum z'ngredz'tur, ;)0test a
domi/10, 51' is ¢ra:vz'derz'/,pr0/zz'1m'z' 1zez'ngmdz'az‘ur.” But the law of
England, justly considering that much inconvenience may happen
to the owner, before he has an opportunity to forbid the entry, has

carried the point much farther, and has treated every entry upon
another’s lands (unless by the owner's leave, or in some very
particular cases), as an injury or wrong, for satisfaction of which
an action of trespass will lie; but determines the quantum of
that satisfaction, by considering how far the offence was wilful
or inadvertent, and by estimating the value of the actual damage
sustained.
Every unwarrantable entry on another’s soil the law entitles
a trespass by dreakiug /11': close : the words of the writ of trespass
commanding the defendant to show cause guare clausum quermlis

fregit.

For every man’s land is in the eye of the law en

closed and set apart from his neighbor's : and that either by a visible
and material fence, as one ﬁeld is divi led from another by a hedge ;

or by an ideal invisible boundary, existing only in the contem
plation of law. as when one man's land adjoins to another’s in
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the same ﬁeld. And every such entry or breach of aman’s close
carries necessarily along with it some damage or other ; for if
no other special loss can be assigned, yet still the words of the writ
itself specify one general damage, viz. the treading down and
bruising his herbage.
One must have a property (either absolute or temporary) in

the soil, and actual possession by entry, to be able to maintain an
action of trespass ; or, at least, it is requisite that the party have
a lease and possession of the vesture and herbage of the land.
Thus if a meadow be divided annually among the parishioners
by lot, then after each person's several portion is allotted, they
may be respectively capable of maintaining an action for the
breach of their several closes: for they have an exclusive interest

and freehold therein for the time.

But before entry and actual

possession, one cannot maintain an action of trespass, though he
hath the freehold in law. And therefore an heir before entry
cannot have this action against an abator ; though a disseizee
might have it against the disseizor, for the injury done by the
disseizin itself, at which time the plaintiff was seized of the land:

but he cannot have it for any act done after the disseisin, until
he hath gained possession by re-entry, and then he may well
maintain it for the intermediate damage done ; for after his re
entry the law, by a kind ofjus ;)0.rtlimz'm'i, supposes the freehold
_ to have all along continued in him.
A man is answerable for not only his own trespass, but that
of his cattle also: for, if by his negligent keeping they stray
upon the land of another (and much more if he permits, or drives
them on), and they there tread down his neighbor’s herbage, and
spoil his corn or his trees, this is a trespass for which the owner
must answer in damages, and the law gives the party injured a ,
double remedy in this case; by permitting him to distrain the
cattle thus damage-fca.rant, or doing damage, till the owner shall
make him satisfaction: or else by leaving him to the common
remedy infom rontmtioso, by action. And the action that lies in
either of these cases of ‘trespass committed upon another’s land
either by a man himself or his cattle, is the action of trespass vi
et armi: ,- whereby a man is called upon to answer, quare 112' at
armi: clausum zl/)sz'us A. apud B. frrgit, et b/aria 1'psz'us A. ad val
erztiam cmtum solidorzmz ibidem nuper crrscmlin rum quz'bu.m’mn
a2'crz'i: dcpastu: fuit, conrulcavit, ct co/z.rzmq>sz't, ("76. : for the law
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always couples the idea of force with that of intrusion upon the
property of another. And herein, if any unwarrantable act of
the defendant or his beasts in coming upon the land be proved,
it is an act of trespass for which the plaintiff must recover some
damages; such however as the jury shall think proper to assess
In trespasses of a permanent nature, where the injury is con
tinually renewed (as by spoiling or consuming the herbage with
the defendant’s cattle), the declaration may allege the injury to
have been committed by carztz'nualz'ou from one given day to
another (which is called laying the action with a, cwztiuualzdo),

and the plaintiff shall not be compelled to bring separate actions
for every day's separate offence. But where the trespass is by
one or several acts, each of which terminates in itself, and being

once done cannot be done again, it cannot be laid with a contin
ua;za'0; yet if there be repeated acts of trespass committed (as

cutting down a certain number of trees), they may be laid to be
done, not continually, but at divers days and times within a given
period.1
In some cases trespass‘ is justiﬁable; or rather entry on

another's land or house shall not in those cases be accounted
trespass: as if a man comes thither to demand or pay money
there payable ; or to execute, in a legal manner, the process of

the law. Also a man may justify ‘entering into an inn or
public house, without the leave of the owner ﬁrst specially asked ;
because when a man professes the keeping such inn or public
house, he thereby gives a general license to any person to enter

his doors. So a landlord may justify entering to distrain for
rent ; a commoner to attend his cattle, commoning on another’s
land ; and a reversioner, to see if any waste be committed on the
estate; for the apparent necessity of the thing. Also it hath
been said, that by the common law and custom of England the
poor are allowed to enter and glean upon another’s ground after
the harvest, without being guilty of trespass: which humane pro
vision seems borrowed from the Mosaical law. But in cases
where a man misdemeans himself, or makes an ill use of the
authority with which the law intrusts him, he shall be accounted.

a trespasser ab z'm'tz'o : as if one comes into a tavern and will not
go out in a reasonable time, but tarries there all night contrary
‘ [But the latter mode prevails in modern practice, and the form of de
claring with a continuanab has grown 0bsolete.]
48
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to the i elinations of the owner ; this wrongful ac shall affect
and have relation back even to his ﬁrst entry, and make the whole
a trespass.

But a bare nonfeasance, as not paying for the wine

he calls for, will not make him a trespasser ; for this is only a
breach of contract, for which the taverner shall have an action of
debt or as._ru1npsl't against him. But if a reversioner, who enters

on pretence of seeing waste, breaks the house, or stays there
all night ; or if the commoner who comes to tend his cattle, cuts
down a tree; in these and similar cases, the law judges that he
entered for this unlawful purpose, and therefore, as the act which

demonstrates such his purpose is a trespass, he shall be esteem
ed a trespasser ad z'm'lz'0.
A man may alsojustify in an action of trespass, on account
of the freehold and right of entry being in himself ; and this de
fence brings the title of the estate in question. This is there
fore one of the ways devised, since the disuse of real actions, to

try the property of estates ; though it is not so usual as that by
ejectment, because that, being now a mixed action, not only

gives damages for the ejection, but also possession of the land ;
whereas in trespass, which is merely a personal suit, the right
can be only ascertained, but no possession delivered; nothing

being recovered but damages for the wrong committed.

CHAPTER XI.

[BL. COMM.-—BOOK iii. cu. rum]
0f1\/'1/frame.

A THIRD species of real injuries to a man’s lands and tene
ments, is by nuz'smza~.

Nuisance, nocmnmium, or annoyance,

signiﬁes anything that worketh hurt, inconvenience, or damage.
And nuisances are of two kinds : public or rommou nuisances, which

affect the public, and are annoyance to all the king's subjects:
for which reason we must refer them to the class of public wrongs
or crimes and misdemeanors: and /m‘zuzte nuisances, which are
the objects of our present consideration, and may be deﬁned, any
thing done to the hurt or annoyance of the lands, tenements, or
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hereditaments of another. We will therefore, ﬁrst, mark out the
several kinds of nuisances, and then their respective remedies.

I. In discussing the several kinds of nuisances, we will con
sider, ﬁrst such nuisances as may affect a man's corporeal heredit~
aments, and then those that may damage such as are incorpo
real.
I. First, as to roryﬁorml inheritances. If a man builds ahouse
so close to mine that his roof overhangs my roof, and throws the
water off his roof upon mine, this is a nuis\ance, for which an

action will lie.

Likewise to erect a house or other building so

near to mine, that it obstructs my ancient lights and windows, is

a nuisance of a similar nature.1 But in this latter case it is ne
cessary that the windows be ancient; that is, have subsisted there a
long time without interruption ; otherwise there is no injury done.
For he hath as much right to build a new ediﬁce upon his ground
as I have upon mine ; since every man may erect what he pleases
upon the upright or perpendicular of his own soil, so as not to
prejudice what has long been enjoyed by another ; and it was my
folly to build so near another's ground. Also if a person keeps
his hogs, or other noisome animals, so near the house of another,

that the stench of them incommodes him and makes the air un
wholesome, this is an injurious nuisance, as it tends to deprive
him of the use and beneﬁt of his house. A like injury is, if one's
neighbor sets up and exercises an offensive trade ; as a tanner's, a
tallow-chandler’s, or the like ; for though these are lawful and
necessary trades, yet they should be exercised in remote places ;
for the rule is, “ sic utcrc I110, 111‘ nlic/um: mm /azdar : ” this there

fore is an actionable nuisance. So that the nuisances which af
fect aman’s dwc/lz'11g may be reduced to these three; I. Over
hanging it ; which is also a species of trespass, for [lg/'u.r cs! solum,
qju: art 1/sque ad ca:/um : 2. Stopping ancient lights: and 3.
Corrupting the air with noisome smells : for light and air are two
indispensable requisites to every dwelling. But depriving one
of a mere matter of pleasure, as of a ﬁne prospect by building a
1 But the doctrine of “ancient lights,"—z'. e., the doctrine that a right to
the free and unobstructed passage of light and air over the premises of an
adjacent owner can be gained by the enjoyment of such a privilege for the

period of prescription—has been generally discarded in the United States.
Such an easement can be obtained by express grant, but not by prescrip
non.
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wall, or the like : this, as it abridges nothing really convenient or
necessary, is no injury to the sufferer, and is therefore not an
actionable nuisance.
As to nuisance to one's lauds: if one erects a smelting-house
for lead so near the land of another, that the vapor and smoke

kill his corn and grass, and damage his cattle therein, this is

held to be a nuisance.

And by consequence it follows, that if

one does any other act, in itself lawful, which yet being done in

that place necessarily tends to the damage of another's property,
it is a nuisance: for it is incumbent on him to ﬁnd some other
place to do that act, where it will be less offensive.

So also, if

my neighbor ought to scour a ditch, and does not, whereby my
land is overflowed, this is an actionable nuisance.
With regard to ot/zcr corporeal hereditaments : it is a nuisance

to stop or divert water that uses to run to another's meadow or
mill; to corrupt or poison a water-course, by erecting a dye
house or a lime-pit for the use of trade, in the upper part of the
stream ; or in short to do any act therein, that in its consequences
must necessarily tend to the prejudice of one's neighbor. So
closely does the law of England enforce that excellent rule of
gbspel morality, of “doing to others, as we would they should
do unto ourselves."
2. As to ill(0I7)07‘£’(ll hereditaments, the law carries itself with

the same equity. If I have a way, annexed to my estate, across
another’s land, and he obstructs me in the use of it, either by
totally stopping it, or putting logs across it, or ploughing over it,

it is a nuisance : for in the ﬁrst case I cannot enjoy my right at
all, and in the latter I cannot enjoy it so commodiously asI
ought. Also, if I am entitled to hold a fair or market, and
another person sets up a fair or market so near mine that he
does me a prejudice, it is a nuisance to the freehold which I have
in my market or fair. But in order to make this out to be a
nuisance, it is necessary, I. That my market or fair be the elder,
otherwise the nuisance lies at my own door. 2. That the market
beerected within the third part of twenty miles from mine.
If a ferry is erected on a river, so near another ancient ferry as
to draw away its custom, it is a nuisance to the owner of the old
one. For where there is a ferry by prescription, the owner is
bound to keep it always in repair and readiness, for the ease
of all the king's subjects ; otherwise he may be grievously
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amerced : it would be therefore extremely hard, if a new ferry
were suffered to share his proﬁts, which does not also share his
burthen. But where the reason ceases, the law also ceases with
it : therefore it is no nuisance to erect a mill so near mine, as to

draw away the custom, unless the miller also intercepts the water.
Neither is it a nuisance to setup any trade, or a school, in a
neighborhood or rivalship with another: for by such emulation
the public are like to be gainers; and, if the new mill or school

occasion a damage to the old one, it is a'zzm/um: absque i/gjuria.
II. Let us next attend to the remedies, which the law has

given for this injury of nuisance. And here I must premise that
the law gives no private remedy for any thing but a private
wrong. Therefore no action lies for a public or common nui
sance, but an indictment only : because the damage being com
mon to all the king's subjects, no one can assign his particular
proportion of it ; or if he could, it would be extremely hard, if
every subject in the kingdom were allowed to harass the offender
with separate actions. For this reason, no person, natural or
corporate, can have an action for a public nuisance, or punish it ;

but only the king in his public capacity of supreme governor,
and patorfamilias of the kingdom. Yet this rule admits of one
exception ;'where a private person suffers some extraordinary

damage, beyond the rest of the king's subjects, by a public nui
sance ; in which case he shall have a private satisfaction by
action.’ As if, by means of a ditch dug across the public way,
which is acommon nuisance, a man or his horse suffer any injury
by falling therein ; there for this particular damage, which is not

common to others, the party shall have his action.

Also if a man

hath abated, or removed, a nuisance which offended him (as we
may remember it was stated in the ﬁrst chapter of this book,

that the party injured hath a right to do), in this case he is en
titled to no action.a

For he had choice of two remedies ; either

without suit, by abating it himself, by his own mere act and
authority ; or by suit, in which he may both recover damages,
1 See Lam-ing v. S/nit/z, 8 Cow. I46; Frrmoir v. Sc/mellkop/, 53 N. Y.
I 52; Fort Plain Bridge Co. v. Smi!/z, 30 N. Y. 44; Lan.rin_g v. Wiswall, 5
Denio, 213.
3 But it is now held that although a nuisance be abated, the abator may

maintain an action to recover for damages sustained previous to the abate
ment.

(Piora: v. Dari, 7 Cow. 609; Lansing v. Smillz, 4 Wend. 9.)
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and remove it by the aid of the law : but, having made his elec
tion of one remedy, he is totally precluded from the other.
suit are,
I. By
action
the ease
for dam
agesThe
I; inremedies
which thebyparty
injured
shall
only on
recover
a satisfaction
’ for the injury sustained; but cannot thereby remove the nuisance.
Indeed every continuance of a nuisance is held to be a fresh one;
and therefore a fresh action will lie, and very exemplary damages
will probably be given, if, after one verdict against him, the de
fendant has the hardiness to continue it. Yet the founders of
the law of England did not rely upon probabilities merely, in
order to give relief to the injured. They have therefore provided
two other actions; the assize of nuisance, and the writ of quad
permittat proster/zere : which not only give the plaintiff satisfac
tion for his injury past, but also strike at the root and remove the
cause itself, the nuisance that occasioned the injury. These two
actions however can only be brought by the tenant of the free
hold ; so that a lessee for years is conﬁned to his action upon the
case.4
2. An assise of nuisance is a writ: wherein it is stated that
the party injured complains of some particular fact done, ad
noezmzentum liberi tem'1m'/Jti sat, and therefore commanding the
sheriff to summon an nssize, that is a jury, and view the premises,

and have them at the next commission of assizes, that justice
may be done therein: and, if the assize is found for the plaintiff,
he shall have judgment of two things: 1. To have the nuisance
abated; and, 2. To recover damages.

3. The quodpermittatIérosternere, is in the nature of a writ of
right. This is a writ commanding the defendant to permit the
plaintiff to abate, quodpermittat jtrosteruere, the nuisance com
plained of; and unless he so permits, to summon him to appear
in court, and show cause why he will not. And the plaintiff
shall have judgment herein to abate the nuisance, and to re
cover damages against the defendant.
I
Both these actions, of assize of umlranee, and of quodpermittat
4 Both these actions were abolished by statute 3 8: 4 Will. IV., ch. 27.
They have also been generally abolished in the United States, and an action
on the case for damages is employed in their stead. But, in some States,
special statutory remedies have been provided in conjunction with the action

on the case.

The equitable remedy of injunction is frequently employed as

a mode cf preventing the continuance of a nuisance.
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prosternere are now out of use, and have given way to the action
on the case; in which, as was before observed, no judgment can

be had to abate the nuisance, but only to recover damages.

CHAPTER XII.
[BL. COMM.—BOOK 111. cu. XIV.]
Of Wash.

THE fourth species of injury, that may be offered to one's
real property is by waste, or destruction in lands and tenements.
What shall be called waste was considered at large in a former

book, as it was a means of forfeiture and thereby of transferring
the property of real estates. I shall therefore here only beg
leave to remind the student, that waste is a spoil and destruction
of the estate, either in houses, woods, or lands; by demolishing

not the temporary proﬁts only, but the very substance of the
thing, thereby rendering it wild and desolate ; which the common

law expresses very signiﬁcantly by the word '1/astum: and that
this vastum, or waste, is either voluntary, or permissive ; the one
by an actual and designed demolition of the lands, woods, and

houses; the other arising from mere negligence, and want of
sufﬁcient care in reparations, fences, and the like.

So that my

only business is at present to show, to whom this waste is an
injury ; and of course who is entitled to any, and what, remedy
by action.
I. The persons who may be injured by waste, are such as
have some z'utrrcst in the estate wasted; for if a man be the
absolute tenant in fee-simple, without any incumbrance or
charge on the premises, he may commit whatever waste his own
indiscretion may prompt him to, without being impeachable, or
accountable for it to any one. And, though his heir is sure to
be the sufferer, yet rm/10 est /uzres vz'vmtz's,- no man is certain

of succeeding him, as well on account of the uncertainty which
shall die ﬁrst, as also because he has it in his power to consti

tute what heir he pleases, according to the civil law notion of an
lrwres ualus and an /zercsfnclus : or, in the more accurate phrase
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ology of our English law, he may aliene,or devise his estate to
whomever he thinks proper, and by such alienation or devise
may disinherit his heir at law. Into whose hands soever there
fore the estate wasted comes, after a tenant in fee-simple, though

the waste is undoubtedly damnum, it is damuum absque 1'1;/'uria.
One species of interest, which is injured by waste, is that of
a person who has a right of common in the place wasted ; espe

cially if it be common of ertovcrs, or a right of cutting and carry
ing away wood for house-bote, plough-bote, &c.

Here, if the

owner of the wood demolishes the whole wood, and thereby
destroys all possibility of taking estovers, this is an injury to _
the commoner, amounting to no less than a disseizin of his
common of estovers, if he chooses so to consider it; for which
he has his remedy to recover possession and damages by assize,
if entitled to a freehold in such common ; but if he has only a _
chattel interest, then he can only recover damages by an action
on the case for this waste and destruction of the woods, out of

which his estovers were to issue.
But the most usual and important interest, that is hurt by
this commission of waste, is that of him who bath the remainder

or reversion of the z'n/zeritance, after a particular estate for life
or years in being. Here, if the particular tenant (be it the ten
ant in dower or by curtesy, who was answerable for waste at
the common law), or the lessee for life or years, who was ﬁrst

made liable by the statutes of Marlbridge and of Gloucester, if
the particular tenant, I say, commits or suffers any waste, it is a
manifest injury to him that has the inheritance, as it tends to
mangle and dismember it of its most desirable incidents and
ornaments, among which timber and houses may justly be reck
oned the principal. To him therefore in remainder and rever
sion, to whom the in/teritance appertains in expectancy, the law

hath given an adequate remedy.

For he, who hath the remainder

for /zfs only, is not entitled to sue for waste ; since his interest

may never
suffered no
II. The
preventive,

perhaps come into possession, and then he hath
injury.
redress for this injury of waste is of two kinds;
and corrective: the former of which is by writ of

estrepement, the latter by that of waste.1
1 Both these writs have been abolished in England, and generally in
the United States; and an action on the case for damages is used in their
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I. Estrepcment is an old French word, signifying the same
as waste or extirpation: and the writ of estnpemenl lay at the
common law, after judgment obtained in any action real, and
before possession was delivered by the sheriff ; to stop any waste
which the vanquished party might be tempted to commit in
lands, which were determined to be no longer his. But as in some
cases the demandant may be justly apprehensive, that the tenant
may make waste or mtnytmze/It pending the suit, well knowing
the weakness of his title, therefore the statute of Gloucester gave
another writ of cstrqﬁerneut, j>mdcnte jﬁlacita, commanding the
sheriff ﬁrmly to inhibit the tenant “ne facial vaslzuzz wl c:tr¢r
mentum pendmle ;7lacz'to' dicta z'na'z'scussa." And, by virtue of
either of these writs the sheriff may resist them that do, or offer
to do waste ; and, if otherwise he cannot prevent them, he may

‘ lawfully imprison the wasters, or make a warrant to others to
imprison them : or, if necessity require, he may take the jbossc
ramitatus to his assistance. So odious in the sight of the law is
waste and destruction.
Besides this preventive redress at common law, the courts of

equity, upon bill exhibited therein, complaining of waste and
destruction, will grant an injunction in order to stay waste, until

the defendant shall have put in his answer, and the court shall
thereupon make further order. \Vhich is now become the most
usual way of preventing waste.
2. A writ of waste is also an action, partly founded upon the
common law, and partly upon the statute of Gloucester; and may
be brought by him who bath the immediate estate of inheritance
in reversion or remainder, against the tenant for life, tenant in
dower, tenant by curtesy, or tenant for years. This action is
also maintainable in pursuance of statute \/Vestm. 2, by one
tenant in common of the inheritance against another, who makes
waste in the estate holden in common. But these tenants in
common and joint-tenants are not liable to the penalties of the
statute of Gloucester, which extends only to such as have life
estates, and do waste to the prejudice of the inheritance. The
waste however must be something considerable; for if it amount
stead. This is more comprehensive in its scope than the former action of
waste, since it may be brought by a reversioner or remainder-man for life or
vears.

An injunction may also, in many instances, be obtained in equity as

a preventive remedy. (As to the subject of waste, see ante, page 304, note I.)
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only to twelve pence, or some such petty sum, the plaintf ff shall
not recover in an action of waste : mm: de 1nz'nimz's non cum! lax.
This action of waste is a mixed action ; partly real, so far as

it recovers land ; and partly personal, so far as it recovers
damages. For it is brought for both those purposes ; and, if the
waste be proved, the plaintiff shall recover the thing or place
wasted, and also treble damages by the statute of Gloucester.
The writ of waste calls upon the tenant to appear and show
cause why he hath committed waste and destruction in the place
named, ad er/zaerzdatz'ozwm, to the disinherison, of the plaintiff.

The defendant, on the trial, may give in evidence anything
that proves there was no waste committed, as that the destruc
tion happened by lightning, tempest, the king's enemies, or
other inevitable accident. But it is no defence to say, that a
stranger did the waste, for against him the plaintiff hath no
remedy: though the defendant is entitled to sue such stranger
in an action of trespass 212' at armis, and shall recover the
damages he has suffered in consequence of such unlawful act.
When the waste and damages are ascertained, either by

confession, verdict, or inquiry of the sheriff,
in pursuance of the statute of Gloucester, ch.
shall recover the place wasted; for which he
writ of .m'sz';z, provided the particular estate

judgment_ is given
5, that the plaintiff
has immediately a
be still subsisting

(for, if it be expired, there can be no forfeiture of the land), and

also that the plaintiff shall recover treble the damages assessed
by the jury, which he must obtain in the same manner as all
other damages, in actions personal and mixed, are obtained,

whether the particular estate be expired, or still in being.
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CHAPTER XIII.
[BL. COMM.- —BooK III. cu. xvn.]
Of Injuries Proreedingfrom, or ajkrting 11:: Crown, or State.

IIAVING in the preceding chapters considered the injuries,
or private wrongs, that may be offered by one subject to another,
all of which are redressed by the command and authority of the
king, signiﬁed by his original writs returnable in the several
courts of justice, which thence derive a jurisdiction of examining
and determining the complaint; I proceed now to inquire into
the mode of redressing those injuries to which the crown itself
is a party. \Ve will consider ﬁrst, the manner of redressing
those wrongs or injuries which a ‘subject may suffer from the
crown, and then of redressing those which the crown may receive
from a subject.
I. That the king can do no wrong, is a necessary and funda
mental principle of the English constitution. Whenever there
fore it happens, that, by misinformation, or inadvertence. the

crown hath been induced to invade the private rights of any of
its subjects, though no action will lie against the sovereign (for
who shall command the king ?) yet the law hath furnished the
subject with a decent and respectful mode of removing that in
vasion, by informing the king of the true state of the matter in
dispute: and, as it presumes that to know of any injury and to
redress it are inseparable in the royal breast, it then issues as of
course, in the king’s own name, his orders to his judges to do

justice to the party aggrieved.
The distance between the sovereign and his subjects is such,
that it rarely can happen that any personal injury can immedi
ately and directly proceed from the prince to any private man ;
and, as it can so seldom happen, the law in decency supposes
that it never will or can happen at all. But injuries to the rights
of property can scarcely be committed by the crown without the
mtervention of its officers; for whom the law in matters of right

entertains no respect or delicacy, but furnishes various methods
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of detecting the errors or misconduct of those agents, by whom
the king has been deceived, and induced to do a temporary in~

justice.
The common law methods of obtaining possession or restitu
tion from the crown, of either real or personal property, are, 1.
By jbatitiarz de draft, or petition of right : which is said to owe its
original to King Edward the First. 2. By maustrans de drait,
manifestation or plea of right: both of which may be preferred
or prosecuted either in the chancery or exchequer. The former
is of use, where the king is in full possession of any heredita
ments or chattels, and the petitioner suggests such a right as
controverts the title of the crown, grounded on facts disclosed in

the petition itself; it which case he must be careful to state
truly the whole title of the crown, otherwise the petition shall

abate : and then, upon this answer being endorsed or underwrit
ten by the king, sait draft fait at partie (let right be done to the
party), acommission shall issue to inquire of the truth of this
suggestion: after the return,of which the king's attorney is at
liberty to plead in bar; and the merits shall be determined upon
issue or demurrer, as in suits between subject and subject. But
where the right of the party, as well as the right of the crown,

appears upon record, there the party shall have manstraus de
drait, which is putting in a claim of right grounded on facts
already acknowledged and established, and praying the judgment
of the court, whether upon those facts the king or the subject

bath the right.1 But as this seldom happens, and the remedy by
petition was extremely tedious and expensive, that by manstram
' These peculiar remedies are conﬁned to English practice, and have no
application in the United States. An individual must seek redress froin the
State by action at law, or by application to the legislature. It is a general
principle, that a sovereignty cannot be sued in its own courts, unless special
provision has been made by constitution or by legislative. enactment for the
maintenance of such suits.
The right to bring action against the State
must, therefore, be founded upon its own permission. Such actions are ex
pressly sanctioned in a number of the States, but the right extends no fur
ther than the statutes expressly warrant. In cases beyond the scope of
their provisions, a remedy must be sought from the legislature. Controver
sies between different States may be adjudicated upon in the United States
Courts; but it is expressly provided, by the Constitution, that the judicial

power of these courts shall not extend to suits prosecuted against one of the
States by citizens of another State, or by citizens or subjects of any foreign
State.

(nth A-n’t.)
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was much enlarged, and rendered almost universal by several
statutes.

'

II. The methods of redressing such injuries as the crown

may receive from the subject are :—

'

I. By such usual common law actions, as are consistent with
the royal prerogative and dignity. As therefore the king, by
reason of his legal ubiquity, cannot be disseized or dispossessed of
any real property which is once vested in him, he can maintain
no action which supposes a dispossession of the plaintiff; such
as an assize or an ejectment: but he may bring an action for
trespass for taking away his goods; but such actions are not
usual (though in strictness maintainable) for breaking his close,
or other injury done upon his soil or possession. It would be
equally tedious and difficult, to run through every minute distinc
tion that might be gleaned from our ancient books with regard

to this matter; nor is it in any degree necessary, as much easier
and more effectual remedies are usually obtained by such preroga
tive modes of process, as are peculiarly conﬁned to the crown.

2. Such as that of 1'/1quz's2'lz'olz or inquzst qf oﬂirc: which is an
inquiry made by the ‘king's officer, his sheriff, coroner, or escheator,
virlute aﬂicii, or by writ to them sent for that purpose, or by
commissioners specially appointed, concerning any matter that
entitles the king to the possession of lands or tenements, goods
or chattels. This is done by a jury of no determinate number;
being either twelve, or less, or more. As, to inquire, whether
the king’s tenant for life died seized, whereby the reversion ac

crues to the king: whether A., who held immediately of the
crown, died without heirs; in which case the lands belong to the

king by escheat: whether B. be attainted of treason; whereby
his estate is forfeited to the crown: whether C., who has pur
chased lands, be an alien ; which is another cause of forfeiture:
whether D. be an idiot a natz'w'late; and therefore, together with

his lands. appertains to the custody of the king; and other ques
tions of like import, concerning both the circumstances of the
tenant, and the value or identity of the lands.

These inquests of

ofﬁce were more frequently in practice than at present, during the
continuance of the military tenures amongst us: when, upon the
death of every one of the king's tenants, an inquest of oﬂice was
held, called an z'nquz'sz'tz'o fast morlewz, to inquire of what lands he
died seized, who was his heir, and of what age, in order to entitle
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the king to his marriage, wardship, relief, primersez'zz'n, or other

advantages, as the circumstances of the case might turn out.
With regard to other matters the inquests of oﬁice still re
main in force, and are taken upon proper occasions ; being
extended not only to lands, but also to goods and chattels per
sonal, as in the case of wreck, treasure-trove, and the like; and

especially as to forfeitures for offences. For every jury which
tries a man for treason or felony, every coroner‘s inquest that sits
upon a felo de se, or one killed by chance-medley, is not only with
regard to chattels, but also as to real interests, in all respects an
inquest of oﬁice : and if they ﬁnd the treason or felony, or even
the ﬂight of the party accused (though innocent), the king is
thereupon, by virtue of this oﬂice fauna’, entitled to have his for
feitures ; and also, in the case of chance-medley, he or his grantees

are entitled to such things by way of deodand, as have moved to
the death of the party.
These inquests of ofﬁce were devised by law, as an authentic
means to give the king his right by solemn matter of record;
without which he in general can neither take, nor part from any
thing. For it is a part of the liberties of England, and greatly
for the safety of the subject, that the king may not enter upon
or seize any man's possessions upon bare surmises without the
intervention of a jury.
With regard to real property, if an oﬁice be found for the
king, it puts him inimmediate possession, without the trouble of
a formal entry, provided a subject in the like case would have
had a right to enter ; and the king shallreceive all the mesne or
intermediate proﬁts from the time that his title accrued. As, on
the other hand, by the articuli super mrtas, if the king's escheator
or sheriff seize lands into the king's hand without cause, upon
taking them out of the king's hand again, the party shall have
the mesne proﬁts restored to him.‘
3. Where the crown hath unadvisedly granted anything by
‘ “Inquest of office,” is a common remedy in the United States, applicable
to cases where real property is forfeited to the State. It is most commonly
employed when lands escheat to the State for want of heirs. In some States,
moreover, the common-law disabilities of aliens in regard to the holding of
property acquired by purchase have not been removed, and this form of pro
cedure is resorted to to secure a forfeiture of the lands to the State. But, in
a number of the States, aliens have been empowered to hold lands by an
indefensible title.

OR AFFECTING THE CROWN

751

letters-patent, which ought not to be granted, or where the
patentee hath done an act that amounts to a forfeiture of the
grant, the remedy to repeal the patent is by writ of .rcz're facias
in chancery. This may be brought either on the part of the
king in order to resume the thing granted ; or, if the grant be in
jurious to a subject, the king is bound of right to permit him
(upon his petition) to use his royal name for repealing the patent
in a .rcz'refarz'a.s'. And so also, if upon oﬁ‘ice untruly found for
the king, he grants the land over to another, he who is grieved
thereby, and traverses the office itself, is entitled before issue

joined to a scirefacias against the patentee, in order to avoid the
grant.
4. An i11f0rmatz'0n on behalf of the crown, ﬁled in the exche
quer by the king’s attorney-general, is a method of suit for
recovering money or other chattels, or for obtaining satisfaction
in damages for any personal wrong committed in the lands or other
possessions of the crown. It differs from an information ﬁled in
the court of king's bench, of which we shall treat in the next
book; in that t/zis is instituted to redress a private wrong, by
which the property of the crown is affected; t/mt is calculated to
punish some public wrong, or heinous misdemeanor in the de
fendant. It is grounded on no writ under seal, but merely on
the intimation of the king's officer, the attorney-general, who
“gives the court to understand and be informed of" the matter
in question : upon which the party is put to answer, and trial is
l.ad, as in suits between subject and subject. The most usual
informations are those of z7z!rz¢:z'o;z and debt : z'ntrusz'ou, for any
trespass committed on the lands of the crown, as by entering
thereon without title, holding over after a lease is determined,

taking the proﬁts, cutting down timber, or the like; and debt,
upon any contract for monies due to the king, or for any for
feiture due to the crown upon the breach ofapenal statute. This
is most commonly used to recover forfeitures occasioned by trans
gressing those laws, which are enacted for the establishment and
support of the revenue; others, which regard mere matters of

police and public convenience, being usually left to be enforced
by common informers, in the qui tam iaformations or actions, of

which we have formerly spoken. But after the attorney-general
has informed upon the breach of a penal law, no other informa
tion can be received. There is also an information in rem, when
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any goods are supposed to become the property of the crown,
and no man appears to claim them, or to dispute the title of the
king. As anciently in the case of treasure-trove, wrecks, waifs,

and estrays, seized by the king’s ofﬁcer for his use.
5. A writ of qua warra/zto is in the nature of a writ of right
for the king, against him who claims or usurps any office, fran
chise, or liberty, to inquire by what authority he supports his
claim, in order to determine the right. It lies also in case of
non-user or long neglect of a franchise, or misuser or abuse of
it; being awrit commanding the defendant to show by what
warrant he exercises such a franchise, having never had any
grant of it, or having forfeited it by neglect or abuse. This was
originally returnable before the king's justices at Westminster;
but afterwards only before the justices in eyre, by virtue of the
statutes of qua warranto, 6 Edw. 1., eh. I, and 18 Edw. 1., st. 2;

but since those justices have given place to the king's temporary
commissioners of assize, the judges on the several circuits, this‘
branch of the statutes hath lost its effect; and writs of qua war
m/zto (if brought at all) must now be prosecuted and determined
before the king's justices at Westminster. And in case of judg
ment for the defendant, he shall have an allowance of his fran

chise; but in case of judgment for the king, for that the party is
entitled to no such franchise, or hath disused or abused it, the

franchise is either seized into the king's hands, to be granted out
again to whomever he shall please; or, if it be not such a fran
chise as may subsist in the hands of the crown, there is merely
judgment of onstcr, to turn out the party who usurped it.
The judgment on a writ of qua warrauto (being in the nature

of a writ of right) is ﬁnal and 'conclusive even against the crown.
\Vhich, together with the length of its process, probably occa
sioned that disuse into which it is now fallen, and introduced a

more modern method of prosecution, by z'zzformatz'a/z ﬁled in the
court of king's bench by the attorney-general, in the nature of a
writ of qua warranto ,- wherein the process is speedier, and the
judgment not quite so decisive. This is properly a criminal
method of prosecution, as well to punish the usurper by a ﬁne
for the usurpation of the franchise, as to oust him, or seize it for
the crown ; but hath long been applied to the mere purposes of
trying the civil right, seizing the franchise or ousting the wrong
ful possessor; the fine being nominal only.
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This proceeding is however now applied to the decision of
corporation disputes between party and party, by virtue of the
statute 9 Ann., ch. 20, which permits an information in nature of

quo zoarrauto to be brought with leave of the court, at the rela
tion of any person desiring to prosecute the same (who is then
, styled the rolator), against any person usurping, intruding into,
or unlawfully holding any franchise or office in any city, borough,
or town corporate ; provides for its speedy determination ; and di
rects that, if the defendant be convicted, judgment of ouster (as

well as a ﬁne) may be given against him, and that the relator
shall pay or receive costs according to the event of the suit.3 _
6. The writ of mazzdamus is also made by the same statute
9 Ann., ch. 20,a most full and effectual remedy, in the ﬁrst place,

for refusal of admission where a person is entitled to an office or
place in any such corporation; and, secondly, for wrongful re
moval, when a person is legally possessed. These are injuries,
for which, though redress for the party interested may be had by
assize, or other means, yet as the franchises concern the public,

and may affect the administration of justice, this prerogative writ
also issues from the court of kings bench ; commanding, upon
good cause shown to the court, the party complaining to be ad
mitted or restored to his oﬁice. And the statute requires, that
a return he immediately made to the first writ of ma/m’amu.r :
which return may be pleaded to or traversed by the prosecutor,
and his antagonist may reply, take issue, or dcmur, and the same
proceedings may be had, as if an action on the case hadbeen

brought, for making a false return : and, after judgment obtained
8 An information is most commonly used as a civil remedy in this proceed
ing, known as an “information in the nature of a qua 11/arranto.” This pro
ceeding is still in use in many of the United States, and has substantially
the same scope of application as in the English practice. Thus, it may be

brought against an unincorporated society for the unauthorized exercise of
corporate powers; against a duly organized corporation for non-user, or
misuse of its franchises or powers, or for a violation of its charter; or‘
against any person fora usurpation of, or intrusion into, apublic ofﬁce; or the
unauthorized exercise of official powers, etc. The suit is commonly insti
tuted by the attorney-general of the State of his own authority, or by a pri

vate prosecutor or “ relator,” who uses the name of the attorney-general in
the proceeding as a matter of- form. It is usually required that the leave of
the court be obtained in those cases, as in England. In New York, and

several other States, this proceeding has been abolished; but a very similar
form of remedy by action has been substituted in its place.
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for the prosecutor, he shall have a peremptory writ of mandamus
to compel his admission or restitution; which latter (in case of
an action) is effected by a writ of restitution. So that now the
writ of nzandamns, in cases within this statute, is in the nature

of an action : whereupon the party applying and succeeding may
be entitled to costs, in case it be the franchise of a citizen, bur
gess, or freeman ; and also, in general, a writ of error may be
had thereupon.‘

1

CHAPTER XIV.

[BL. COi\IM.-—BOOK III. cu. xvm.]
Of I/re Pursuit of Renzcr/its by Action ,- and ﬁrst, of t/ze Original lVril.

HAVING, under the head of redress by suit in courts, pointed
out in the preceding pages, in the ﬁrst place, the nature and sev
eral .s7>cct'cs of courts of justice, wherein remedies are adminis
tered for all sorts of private wrongs ; and, in the second place,
shown to which of these courts in particular application must be
made for redress, according to the distinction of injuries, or, in

other words, what wrongs are cognizable by one court, and what by
another ; I proceeded, under the title of in/'urz'c's cognizable by t/ze
courts of common law, to deﬁne and explain the speciﬁcal reme
dies by action, provided for every possible‘ degree of wrong or
injury ; as well such remedies as are dormant and out of use, as
those which are in every day’s practice, apprehending that the
reason of the one could never be clearly comprehended without
some acquaintance with the other: and,I am now, in the last

place, to examine the manner in which these several remedies
are j)nrs1/ca’ and applied, by action in the courts of common law;
1to which I shall afterwards subjoin a brief account of the pro
tceedings in courts of equity.1
4 See ante, page 670, note 3,
1 The remaining chapters in this book, with the exception of the last,

treat of the system of practice and pleading in actions at law, which was in
"force in England when these Commentaries were written, but which has been
in part superseded, and in part essentially modiﬁed by subsequent enactments.
In 1852, an act was passed, known as t.:e “ Common-Law Procedure Act,"

by which the methods of procedure were much simpliﬁed and improved, and
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In treating of remedies by action at common-law, I shall con

ﬁne myself to the modem method of practice in our courts of
judicature.
What therefore the student may expect in this and the suc
ceeding chapters, is an account of the method of proceeding in
and prosecuting a suit upon any of the personal writs we have
before spoken of, in the court of common p/ms at Westminster,

that being the court originally constituted for the prosecution of
all civil actions. But in giving an abstract or history of the
progress of a suit through the court of common pleas, we shall
at the same time give a general account of the proceedings of
the other two courts [the courts of king’s bench and exchequer] ; ~
taking notice, however, of any considerable difference in the local

practice of each. And the same abstract will moreover afford
us some general idea of the conduct of a cause in the inferior
courts of common law.
The most natural and perspicuous way of considering the
subject before us will be (I apprehend) to pursue it in the order
and method wherein the proceedings themselves follow each
the practice of the different courts reduced to substantial uniformity; and
within the last few years, further changes of great importance have been
made by the Supreme Court of Judicature Act.
But it has been deemed
most advisable to retain in the present edition the original text of Blackstone
(with some omissions), rather than to substitutea synopsis of the present Eng
lish practice. For the present English system is subject constantly to statu
tory changes, and differs in many respects from the methods of procedure
in force in the States of this country. The ancient English practice was the
basis upon which the procedure of the American States was originally
founded; and may, therefore, be reasonably considered of more value to the
American student, than that which has since been introduced in England in
its stead. It is true that, in the various States, important changes have been
made in the early systems of legal procedure, so that now there is no little
diversity in this respect; but a statement of the methods of practice, in
which there was formerly essential uniformity in the different States, will be
of more practical value to students in different parts of this country, than an
account of the present practice of any particular State. There is such a
general correspondence between all systems of practice, that every student
will ﬁnd Blackstone’s account of the principal rules of practice and pleading
of much importance as an introduction to the study of the procedure in his
own State. Nothing further, therefore, will be attempted in the annotations
upon the succeeding chapters, than to point out the most important changes

that have been made in the system of procedure, and to show what features
of this early practice were not introduced into American law.
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other; rather than to distract and subdivide it by any more logi
cal analysis. The general therefore and orderly parts of a suit
are these: 1. The original writ ; 2. The process; 3. The plead
ings; 4. The issue or demurrer; 5. The trial; 6. The judgment,

and its incidents; 7. The proceedings in nature of appeals; 8.
The execution.
First, then, of the orzlginal, or original writ; which is the be

ginning or foundation of the suit.2 When a person hath received
an injury, and thinks it worth his while to demand a satisfaction
for it, he is to consider with himself, or take advice, what redress

the law has given for that injury ; and thereupon is to make ap
plication or suit to the crown, the fountain of all justice, for that

particular speciﬁc remedy which he is determined or advised to
pursue.
As, for money due on bond, an action of debt ; for
goods detained without force, an action of detinue or l‘7‘0'Z/67',‘ or,

if taken with force, an action of t/rr;>ars 1/i ct armi: ,- or to try
the title of lands, a writ of entry or action of trespass in dart
mc/zt ,- or for any consequential injury received, a special action
on 1/18 rasa. To this end he is to sue out, or purchase by paying
the stated fees, an orzjgz'na/, or original writ, from the court of

chancery, which is the oﬂiriua ju.rtz'tz'a:, the shop or mint of jus
tice, wherein all the king's writs are framed. It is a mandatory
letter from the king in parchment, sealed with his great seal,
and directed to the sheriff of the county wherein the injury is
committed or supposed so to be, requiring him to command the
wrongdoer or party accused, either to do justice to the complain
ant, or else to appear in court and answer the accusation against
him. Whatever the sheriff does in pursuance of this writ, he
must rotzmz or certify to the court of common .pleas, together
with the writ itself: which is the foundation of the jurisdiction
of that court, being the king's warrant for the judges to proceed
to the determination of the cause.
1 The use of the “original writ,” as the mode of commencing a suit in
personal actions, was abolished by statute 2 VVill. IV., ch. 39, and the prac
tice in the different courts of law rendered uniform. It was provided that

actions should be commenced by the service ofa summons upon the defend
ant; and by subsequent statutes, the same method has been retained, with
some extension of its application. In the United States, the use of the
“original writ” was early discarded, and more convenient methods of be
ginning suits substituted in its stead. The most common mode adopted was
a writ of “summons,” as in F.ngland.
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The day, on which’ the defendant is ordered to appear in
court, and on which the sheriff is to bring in the writ and report
how far he has obeyed it, is called the rcl‘urn of the writ; it
being then returned by him to the king's justices at VVest
minster. And it is always made returnable at the distance of
at least ﬁfteen days from the date or taste, that the defendant
may have time to come up to Westminster, even from the most
remote parts of the kingdom ; and upon some day in one of the
four terms, in which the court sits for the despatch of business.
These terms are supposed by Mr. Selden to have been insti
tuted by William the Conqueror: but Sir Henry Spelman hath
clearly and learnedly shown, that they were gradually formed
from the canonical constitutions of the church : being indeed no
other than those leisure seasons of the year, which were not oc
cupied by the great festivals or fasts, or which were not liable to
the general avocations of rural business. Throughout all Christen
dom, in very early times, the whole year was one continual term
for hearing and deciding causes. For the Christian magistrates,
to distinguish themselves from the heathens, who were extremely
superstitious in the observation of their dirsfasti etmy‘a.rtz', went
into a contrary extreme, and administered justice upon all days
alike. Till at length the church interposed and exempted cer
tain holy seasons from being profaned by the tumult of forensic
litigations. As, particularly, the time of Advent and Christmas,
which gave rise to the winter vacation ; the time of Lent and
Easter, which created that in the spring; the time of Pentecost,
which produced the third ; and the long vacation, between Mid

summer and Michaelmas, which was allowed for the hay-time
and harvest. All Sundays also, and some particular festivals, as
the days of the Puriﬁcation, Ascension, and some others, were in

cluded in the same prohibition: which was established by a
canon of the church, A. D. 517, and was fortiﬁed by an imperial

constitution of the younger Theodosius, comprised in the Theo
dosian Code.
Afterwards, when our own legal constitution came to be set

tled, the commencement and duration of our law terms were ap
pointed with an eye to those canonical prohibitions ; and it was
ordered by the laws of King Edward the Confessor, that from
Advent to the octave of the Epiphany, from Sr/1tungesz'ma to the
octave of Easter, from the Ascension to the octave of Pentecost,
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and from three in the afternoon of all Saturdays till Monday
morning, the peace of God and of holy church shall be kept
throughout all the kingdom. The portions of time, that were not
included within these prohibited seasons, fell naturally into a four
fold division, and, from some festival day that immediately pre'
ceded their commencement, were denominated the terms of St.
Hilary, of Easter, of the holy Trinity, and of St. Michael: which

terms have been since regulated and abbreviated by several
acts of parliament.
There are in each of these terms stated days called day: in
bank, dies in banm ; that is, days of appearance in the court of

common bench.

They are generally at the distance of about a

week from each other, and have reference to some festival of the

church. On some one of these days in bank all original writs
must be made returnable ; and therefore they are generally called
the m‘ur/zs of that term. The ﬁrst return in every term is,
properly speaking, the ﬁrst day in that term. And thereon the
court sits to take e.r.vozlgns, or excuses, for such as do not appear

according to the summons of the writ : wherefore this is usually
called the essoalgvz day of the term. ‘But on every return-day in
the term, the person summoned has three days of grace, beyond
the day named in the writ, in which to make his appearance;
and if he appears on the fourth day inclusive, quarto dz'e;)0sl, it
is suﬁicient. For our sturdy ancestors held it beneath the condi
tion of a freeman to appear, or to do any other act, at the pr:
cise time appointed.
Therefore, at the beginning of each term, the court does not
usuallyvsit
for dispatch of business till the four”; or a/)/e.nam:¢

day ; and the court also sits till the quarto die/)0.rt or appear- '
ance day of the last return, which is therefore the end 0." each of
them.
'
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‘CHAPTER XV.
[BL. COMM.—BOOK 111. cu. XlX.]
Of Proars.

Tm: next step for carrying on the suit, after suing out the
original, is called the process,‘ being the means of compelling the
defendant to appear in court. This is sometimes called orzlgi/zal
process, being founded upon the original writ; and also to dis
tinguish it from meme or intermediate process, which issues,
pending the suit, upon some collateral interlocutory matter ; as
to summon juries, witnesses, and the like. Marne process is also
sometimes put in contradistinction toﬁnal process or process of
e.rerutz'o/z ; and then it signiﬁes all such process as intervenes
between the beginning and end of a suit.
But process, as we are, now to consider it, is the method
taken by the law to compel a compliance with the original writ,
of which the primary step is by giving the party notice to obey
it. This notice is given upon all real przczjﬂex, and also upon all
personal writs for injuries not against the peace, by szmmzons ;
which is a warning to appear in court at the return of the original
writ, given to the defendant by two of the sheriff’s messengers
called summouers, either in person, or left at his house or land.

This warning on the land is given, in real actions, by erecting
a white stick or wand on the defendant's grounds, and by statute
31 Eliz., ch. 3, the notice must also be proclaimed on some Sun

day before the door of the parish church.
If the defendant disoheys this verbal monition, the next pro
cess is by writ of altar/zmm! or pone, so called from the words of
the writ, “/Jane per 2/adium ct salvo: plzgios, put by gage and
safe pledges A. B. the defendant, &c." This is a writ not issu
ing out of chancery, but out of the court of common pleas, being
grounded on the non-appearance of the defendant at the return

of the original writ; and thereby the sheriff is commanded to
attach him, by taking gage, that is, certain of his goods, which
he shall forfeit if he doth not appear; or by making him ﬁnd
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.mﬁ:j>ledges or sureties who shall be amerced in case of his non
appearance. This is also the ﬁrst and immediate process, with
out any previous summons, upon actions of trespass at at armzlv,
or for other injuries, which though not forcible are yet trespasses

against the peace, as dez‘rit and ran:/tz'racy; where the violence
of the wrong requires a more speedy remedy. and therefore the
original writ commands the defendant to be at once attached,
without any precedent warning.1

If, after altar/mza/1t, the defendant neglects to appear, he not

only forfeits this security, but is morever to be farther compelled by
writ of dz':trz'ngas, or distrass z'nﬁ/u‘te,' which is a subsequent pro
cess issuing from the court of common pleas, commanding the
sheriff to distrain the defendant from time to time, and continual

ly afterwards, by taking his goods and the proﬁts of lands, which
are called issues, and which by the common law he forfeits to the
king if he doth not appear. But now the issues may be sold, if
the court shall so direct, in order to defray the reasonable cost of
the plaintiff.
And here by the common law the process ended in case
of injuries without force: the defendant, if he had any sub
stance, being gradually stripped of it all by repeated distresses,
till he rendered obedience to the king's writ; and, if he had
no substance, the law held him incapable of making satisfac
tion, and therefore looked upon all further process as nugatory.
And besides, upon feudal principles, the person of a feudatory
was not liable to be attached for injuries merely civil, lest there
by his lord should be deprived of his personal services. But, in
case of injury accompanied with force, the law, to punish the
breach of the peace, and prevent its disturbance for the future,
provided also a process against the defendant's /wrsan, in case be
neglected to appear upon the former process of attachment, or
had no substance whereby to be attached ; subjecting his body
to imprisonment by the writ of aqﬁias ad raspaluhndzmz. But
this immunity of the defendant's person, in case of peaceable

though fraudulent injuries, producing great contempt of the law
it: indigent wrongdoers, a ca;>z'as was also allowed to arrest the
person, in actions of ncramn‘, though no breach of the peace be
suggested, by the statutes of Marlbridge, 52 Hen. III., ch. 23,
1 As to the changes subsequentlyintrodzmed in the method of commencing
actions, see note 2, preceding chapter.
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and Westm. 2, 13 Edw. I., ch. II, in actions of debt and dzﬁnuc,
by statute 25 Edw. III., ch. 17, and in all actions on the case, by

statute I9 Hen. VII., ch. 9. Before which last statute apractice
had been introduced of commencing the suit by bringing an
original writ of trespass quare dausum frrg'z't, for breaking the

plaintiff ’s close 2/i at armis; which by the old common law sub
jected the defendant’s person to be arrested by writ of ((1/)i(I.Y .
and then afterwards, by connivance of the court, the plaintiff

might proceed to prosecute for any other less forcible injury.
This practice (through custom rather than necessity, and for
saving some trouble and expense, in suing out a special original

adapted to the -particular injury) still continues in almost all
cases, except in actions of debt; though now, by virtue of the
statutes above cited and others, a capias might be had upon
almost every species of complaint.
If therefore the defendant being summoned or attached makes
default, and neglects to appear; or if the sheriff returns a m'/zil,
or that the defendant hath nothing wherebyhe may be summoned,
attachcd,'or distrained; the m;ﬁz'as now usually issues: being a

writ commanding the sheriff to lake the body of the defendant if
he may be found in his bailiwick or county, and him safely to
keep, so that he may have him in court on the day of the return,

to answer to the plaintiff of a plea of debt or trespass, &c., as the
case may be. This writ, and all others subsequent to the original
writ, not issuing out of chancery but from the court into which
the original was returnable, and being grounded on what has
passed in that court in consequence of the sheriff's return, are

called juu'z'cz'a/, not orzlginal writs; they issue under the private
seal of that court, and not under the great seal of England; and
are tested, not in the king's name, but in that of the chief (or, if
there be no chief, of the senior) justice only. And these several
writs being grounded on the sheriff's return, must respectively

bear date the same day on which the writ immediately preceding
was returnable.2
2 Arrest upon mesne process is common in American practice, but is not
so extended in its range of application as formerly at common law; being
generally conﬁned to particular classes of cases, speciﬁcally enumerated by
statute. The object of the arrest is to ensure the appearance of the de~
fendant, and to preventhis avoidance of the jurisdiction and authority of the
court. The usual grounds upon which arrest is declared permissible in the

several States are—the non-residence of the defendant, or his anticipated re
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This is the regular and ordinary method of process. But it
is now usual in practice, to sue out the ca;>z'a.r in the ﬁrst instance,
upon a supposed return of the sheriff; especially if it be sus
pected that the defendant, upon notice of the action, will abscond ;

and afterwardsa ﬁctitious original is drawn up, if the party is
called upon so to do, with a proper return thereupon, in order to
give the proceedings a color of regularity. When this m/)z'a.r is
delivered to the sheriff, he by his under-sheriff grants a warrant
to his inferior officers or bailiffs, to execute it on the defendant.

And, if the sheriff of Oxfordshire (in which county the injury is
supposed to have been committed and the action is laid) cannot
ﬁnd the defendant in his jurisdiction, he returns that he is not
found, non est z7zwntu.r, in his bailiwick: whereupon another writ
issues, called a tcstalum capias, directed to the sheriff of the county
where the defendant is supposed to reside, as of Berkshire, recit

- ing the former writ, and that it is testified, lestatum art, that the
defendant lurks or wanders in /11': bailiwick, wherefore he is com
manded to take him, as in the former capias. But here also,

when the action is brought in one county, and the defendant
lives in another, it is usual, for saving trouble, time, and expense,

to make out a testatum capias at the ﬁrst ; supposing not only an
original, but also a former capias, to have been granted, which in
fact never was. And this ﬁction being beneﬁcial to all parties,
moval from the jurisdiction; the concealment, removal, or wrongful disposi
tion of property by the defendant to delay or defraud his creditors ; or
fraudulent practices of various kinds, prejudicial to the interests of creditors

or likely to interfere with the enforcement of their lawful claims.

It is usually

required that aliidavit be made by the plaintiff to the court that sufficient grounds
of arrest exist, and a good cause of action must also appear. Provision is also
made for admitting the defendant to bail, but if not bailed he is kept in cus
tody to await the event of the suit.
There is also another form of mesne process in common use, viz., the at

ta:/unen! of the defendant's property. The object is to secure the means of sat
isfying the judgment, if any be recovered against the defendant. and this is an
important provisional remedy when the defendant has absconded or eluded

process, or has attempted to conceal or dispose of his property, so that it can
not be made available for the beneﬁt of his creditors.
The most common methods, therefore, of beginning actions in the United
States, are by rummam or equivalent process in ordinary cases ; by arr:-rt or by
atlar/mmzt, in special classes of cases, such as those above enumerated ; but in

some States a summons is used in all cases, whether process of arrest or at
tachment is used with it or not.

In England, arrest upon mesne process is

now abolished, except in very few instances.
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is readily acquiesced in and is now become the settled practice.
But where a defendant absconds, and the plaintiff would pro
ceed to an outlawry against him, an original writ must then
be sued out regularly, and after that a mﬂas. And if the sheriff
cannot ﬁnd the defendant upon the ﬁrst writ of ca;>z'a.r, and return
anon est z'm'/em’u.r, thereissues out an alias writ, and after that a

j)/mics, to the same effect as the former: only after these words
“ we command you," this clause is inserted, “as we have formcrl_y,"
or, “ as we have often commanded you :"—“ sicut alias," or “.rz‘cut
pluries, pm'rz]>z'nzus." And if a 1101: est 2'11:/e/ztu: is returned upon
all of them, then a writ of c.rz'gmt or exzlgi facias may be sued
out, which requires the sheriff to cause the defendant to be pro

claimed, required, or exacted in ﬁve county courts successively,
to render himself; and if he does, then to take him as in a

capias: but if he does not appear, and is returned qui/110 c.ractu.r,
he shall then be outlawed by the coroners of the county. Such
outlawry is putting a man out of the protection of _the law, so
that he is incapable to bring an action for redress of injuries; and
it is also attended with a forfeiture of all one's goods and
chattels to the king. If after outlawry the defendant appears
publicly, he may be arrested by a writ of capias ut/agatmn, and
committed till the outlawry be reversed. Which reversal may be
had by the defendant's appearing personally in court or by attor
ney; and any plausible cause, however slight, will in general be
suﬁicient to reverse it, it being considered only as a process to
compel an appearance. But then the defendant must pay full
costs, and put the plaintiff in the same condition as if he had
appeared before the writ of c.rzlgz'facz'ar was awarded.8
Such is the first process in'the court of common pleas‘. In
the king’; band: they may also (and frequently do) proceed in
certain causes, particularly in actions of ejectment and trespass,
by orzigzhzal writ, with altar/mmzt and capias thereon, returnable,
not at Westminster, where the common pleas are now ﬁxed in
3 The proceedmg Dy outlawry in civil cases was ﬁnally abolished by statute
42 8: 43 Vict. c. 59, and provision is now made by rules of court for the service

of process upon defendants out of the jurisdiction and for the entry of judg
ment in case of their non-appearance. Outlawry in civil cases was also abol
ishcd in the United States at an early period ; and provision is made by statute,
in the several States, for the service of process in the case of absent, concealed,

or absconding defendants, so as to give the court jurisdiction.
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consequence of mag/za earta, but “ubieu/zqzzeﬁ/erimus in Anglia,”
wheresoever the king shall then be in England ; the king's bench
being removable into any part of England at the pleasure and
discretion of the crown. But the more usual method of proceed
ing therein is without any original, but by a peculiar species of
process entitled a bill of Jlliddlesex: and therefore so entitled,
because the court now sits in that county ; for if it sat in Kent,

it would then be a bill of Kent. The bill of Middlesex (which
was formerly always founded on a /Jlaiut of trespass quare elausum
fregit, entered on the records of the court) is a kind of eaj>ias,

directed to the sheriff of that county, and commanding him to
take the defendant, and have him before our lord the king at
Westminster on a day preﬁxed, to answer to the plaintiff of a
plea of trespass. For this accusation of trespass it is, that gives
the court of king's bench jurisdiction in other civil causes, as was
formerly observed; since when once the defendant is taken into
custody of the marshal, or prison-keeper of this court, for the
supposed trespass, he being then a prisoner of this court, may
here be prosecuted for any other species of injury. This bill of
Middlesex must be served on the defendant by the sheriff, if he
ﬁnds him in that county; but, if he returns “ nan est z'm1eutus,”
then there issues out a writ of latital, to the sheriff of another

county, as Berks; which is similar to the testatum ea/;ia.t in the
common pleas, and recites the bill of Middlesex and the proceed
ings thereon, and that it is testiﬁed that the defendant “ latitat el
diseurrit," lurks and wanders about in Berks ; and therefore

commands the sheriff to take him, and have his body in court on
the day of the return. But a lati/at is usually sued out upon only
a supposed, and not an actual bill af .Middle.rex.

So that, in fact,

a latifat may be called the first process in the court of king's
bench, as the testalum mjiias is in the common pleas. Yet, as in
the common pleas, if the defendant lives in the county wherein
the action is laid, a common ca/bias suﬁices; so in the king's
bench, likewise, if he lives in Middlesex, the process must still be

by bill of Middlesex only.
In the exehequer the ﬁrst process is by writ of qua mirms, in
order to give the court a jurisdiction over pleas between party
and party. In which writ the plaintiff is alleged to be the king's
farmer or debtor, and that the defendant hath done him the in
jury complained of ; qua mi/ms suﬂieieu: e.ristit, by which he is
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the less able to pay the king his rent, or debt. And upon this the
defendant may be arrested as upon am;)z'/rs from the common pleas.
Thus differently do the three courts set out at ﬁrst, in the
commencement of a suit, in order to entitle the two courts of

king's bench and exchequer to hold plea in causes between sub
ject and subject, which by the original constitution of Westmin
ster-hall they were not empowered to do. Afterwards, when the
cause is once drawn into the respective courts, the method of
pursuing it is pretty much the same in all of them.
If the sheriff has found the defendant upon any of the former
writs, the mpiar, /nlitat, &c., be was anciently obliged to take

him into custody in order to produce him in court upon the
return, however small and minute the cause of action might be.
For, not having obeyed the original summons, he had shown a

contempt of the court, and was no longer to be trusted at large.
But when the summons fell into disuse, and the mpias became in
fact the ﬁrst process, it was thought hard to imprison a man for
contempt which was only supposed: and therefore in common

cases by the gradual indulgence of the courts (at length author
ized by statute), the sheriff or proper officer can now only per
sonally serve the defendant with the copy of the writ or pro
cess, and with notice in writing to appear by his attorney in court
to defend this action ; which in effect reduces it to a mere sum

mons. And if the defendant thinks proper to appear upon this
notice, his appearance is recorded, and he puts in sureties for
his future attendance and obedience; which sureties are called

common bail, being two imaginary persons that were pledges for
the plaintiff's prosecution, John Doe and Richard Roe.-

Or, if

the defendant does not appear upon the return of the writ, or
within four (or, in some cases, eight) days after, the plaintiff

may enter an appearance to him, as if he had really appeared;
and may ﬁle common bail in the defendant’s name, and proceed
thereupon as if the defendant had done it himself.
But if the plaintiff will make aﬂiziat/1'1, or assert upon oath,
that the cause of action amounts to ten pounds or upwards, then

he may arrest the defendant, and make him put in substantial
sureties for his appearance, called special bail.

The sum sworn

to by the plaintiff is marked upon the back of the writ ; and the
sheriff, or his officer the bailiff, is then obliged actually to arrest

or take into custody the body of the defendant, and, having so
done, to return the writ with a ayﬁi cozy):/r endorsed thereon.
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An arrest must be by corporal seizing or touching the defend
ant’s body; after which the bailiff may justify breaking open
the house in which he is to take him: otherwise he has no such
power; but must watch his opportunity to arrest him. For every
man’s house is looked upon by the law to be his castle of defence
and asylum, wherein he should suffer no violence. \Vhich prin
ciple is carried so far in the civil law, that for the most part not
so much as a common citation or summons, much less an arrest,

can be executed upon a man within his own walls.

Peers of the

realm, members of parliament, and corporations, are privileged
from arrests ; and of course from outlawries. And against them
the process to enforce an appearance must be by summons and
distress inﬁnite, instead of a capias.

Also clerks, attorneys, and

all other persons attending the courts of justice (for attorneys,
being oﬁicers of the court, are always supposed to be there attend
ing), are not liable to be arrested by the ordinary process of the
court, but must be sued by bill (called usually a bill (y'j>rz'r/2'/ege)
as being personally present in court. Clergymen performing
divine service, and not merely staying in the church with a fraud
ulent design, are for the time privileged from arrests, by stat.
50 Edw. III., ch. 5, and I Ric. II., ch. 16, as likewise members of

convocation actually attending thereon; by statute 8 Hon. VI.,
eh. I.

Suitors, witnesses, and other persons, necessarily attend

ing any courts of record upon business, are not to be arrested
during their actual attendance, which includes their necessary
coming and returning. And no arrest can be made in the king's
presence, nor within the verge of his royal palace, nor in any
place where the king's justices are actually sitting.‘ And, lastly, by
statute 29 Car. II., cli. 7, no arrest can be made, nor process served

upon a Sunday, except for treason, felony, or breach of the peace.
4 The following classes of persons are also privileged from arrest in civil

cases : Foreign embassadors and the members of theirhousehold; members
of Congress and the State legislatures, while in attendance upon the bodies to

which they belong ; electors, while attending an election: married women, in
certain cases, etc.

The rules in regard to the arrest of parties, attorneys,

jurors, witnesses, etc., at court, are the same in this country as stated in the

text. lf aprivileged person be in fact arrested, he may be discharged, on
motion to the proper court. But in crf/m'nal cases, none of these classes of
persons have the same privilege, except embassadors, and the persons of their

household. A civil arrest cannot be made on Sunday, nor can the doors of
the defcndant’s dwelling be broken by the officer, in order to effect the execu

tion of process.

But, in criminal cases, the rule is different.
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\/Vhen the defendant is regularly arrested, he must either go
to prison, for safe custody: or put in special bail to the sheriff.
For, the intent of the arrest being only to compel an appearance
in court at the return of the writ, that purpose is equally answered,
whether the sheriff detains his person, or takes suﬁicicnt security
for his appearance, called bail (from the French word bai/ler, to
deliver), because the defendant is bailed, or delivered to his
sureties, upon their giving security for his appearance: and is

supposed to continue in their friendly custody instead of going
to jail. The method of putting in bail to the sheriff is by
entering into a bond or obligation, with one or more sureties, not
ﬁctitious persons, as in the former case of common bail, but real,

substantial, responsible bondsmen, to insure the defendant's ap
pearance at the return of the writ; which obligation is called the
bail-boua’. The sheriff, if he pleases, may let the defendant go
without any sureties; but that is at his own peril: fof, after once
taking him, the sheriff is bound to keep him safely, so as to be

forth-coming in court ; otherwise an action lies against him for
an escape.

But, on the other hand, he is obliged, by statute 23

Hen. VI., ch. 10, to take (if it be tendered) a sufﬁcient bail
bond: and by statute I2 Geo. I., ch. 29, the sheriff shall take
bail for no other sum than such as is sworn to by the plaintiff,
and endorsed on the back of the writ.
Upon the return of the writ, or within four days after, the

defendant must appear according to the exigency of the writ.
This a;>/1m/mice is effected by putting in and justifying bail ta
I/ze aciion; which is commonly called putting in bail above. If
this be not done, and the bail that were taken by the sheriff below

are responsible persons, the plaintiff may take an assignment
from the sheriff of the bail-bond (under the statute 4 & 5 Ann.,
ch. 16), and bring an action thereupon against the sheriff's bail.
But if the bail, so accepted by the sheriff, be insolvent persons,
the plaintiff may proceed against the sheriff himself, by calling
upon him, ﬁrst, to return the writ (if not already done), and

afterwards to bring in the body of the defendant. And, if the
sheriff does not then cause sufficient bail to be put in and per
fected above, he will himself be responsible to the plaintiff.
The bail above, or bail I0 t/ze adio/1, must be put in, either in
open court, or before one of tlie judges thereof; or else in the
country, before a commissioner appointed for that purpose by
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virtue of the statute 4 \V. & M., ch. 4, which must be trans
mitted to the court. These bail, who must at least be two in

number, must enter into a recognizance in court or before the
judge or commissioner, in a sum equal (or in some cases double)
to that which the plaintiff hath sworn to; whereby they do jointly
and severally undertake, that if the defendant be condemned in
the action, ne shall pay the costs and condemnation, or render
himself a prisoner, or that they will pay it for him : which recog
nizance is transmitted to the court in a slip of parchment entitled
a l1a2'l-piece. And, if excepted to, the bail must be pcaferteaﬂ that
is, they must justz'jjz themselves in court, or before the commis

sioner in the country, by swearing themselves housekeepers, and
each of them to be worth the full sum for which they are bail,
after payment of all their debts. Special bail may be discharged,
by surrendering the defendant into custody, within the time
allowed by law; for which purpose they are at all times entitled
to a warrant to apprehend him.
Special bail is required (as of course) only upon actions of
debt, or actions on the case in trover or for money due, where

the plaintiff can swear that the cause of action amounts to ten
pounds : but in actions where the damages are precarious, being to
be assessed ad lz'&z'tum by a jury, as in actions for words, ejectment,
or trespass, it is very seldom possible for a plaintiff to swear to
the amount of his cause of action; and therefore no special bail
is taken thereon, unless by a judge's order or the particular di
rections of the court, in some peculiar species of injuries, as in
cases of mayhem or atrocious battery; or upon such special cir
cumstances as make it absolutely necessary, that the defendant
should be kept within the reach of justice. Also in actions
against heirs, executors, and administrators, for debts of the de
ceased, special bail is not demandable; for the action is not so

properly against them in person, as against the effects of the
deceased in their possession But special bail is required even
of them, in actions for a dezmstam't, or wasting the goods of the
deceased ; that wrong being of their own committing.
Thus much for process; which is only meant to bring the dc
fendant into court in order to contest the suit, and abide the de

termination of the law. When he appears either in person as a
prisoner, or out upon bail, then follow the 1)/mdi/zgs between the
parties, which we shall consider at large in the next chapter.
I
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CHAPTER XVI.

[BL. COMM.——BO0K III. cu. xx.l
Of Plearling.

PLEADINGS are the mutual altercations between the plaintiff
and defendant; which at present are set down and delivered into

the proper office in writing, though formerly they were usually
put in by their counsel are ta/ms, or vir/a war, in court, and then

minuted down by the chief clerks, or prothonotaries ; whence in
our old law French the pleadings are frequently denominated the
jhzrol.
The ﬁrst of these is the declaration, narratio, or can/zt, anciently
called the tale, in which the plaintiff sets forth his cause of com
plaint at length, being indeed only an ampliﬁcation or exposition
of the original writ upon which his action is founded, with the ad
ditional circumstances of time and place, when and where the in

jury was committed.
In local actions, where possession of land is to be recovered,

or damages for an actual trespass, or for waste, &c., affecting
land, the plaintiff must lay his declaration or declare his injury
to have happened in the very county and place that it really did
happen; but in trausz'tory actions, for injuries that might have
happened anywhere, as debt, detinue, slander, and the like, the

plaintiff may declare in what county he pleases, and then the
trial must be had in that county in which the declaration is laid.
Though if the defendant will make afﬁdavit that the cause of
action, if any, arose not in that but in another county, the court

will direct a change of the venue or 2/isnc (that is, the '2/z'cinia or
neighborhood in which the injury is declared to be done), and'.
will oblige the plaintiff to declare in the other county; unless.
he will undertake to give material evidence in the ﬁrst. For the
statutes 6 Rich. II., ch. 2, and 4 Hen. IV., ch. 18, having ordered

all writs to be laid in their proper counties, this, as the judges
conceived, empowered them to change the wnue, if required,

and not to insist rigidly on abating the writ: which practice
began in the reign of James the First.1 And- this power is dis
1 There are statutes in the various States of this country, providing for
50
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cretionally exercised, so as to prevent and not to cause a defect of
justice. Therefore the court will not change the venue to any
of the four northern counties, previous to the spring circuit; be
cause there the assizes are holden only once a year, at the time
of the summer circuit. And it will sometimes remove the '1/c/me
from the proper jurisdiction (especially of a narrow and limited
kind), upon a suggestion duly supported, that a fair and impar
tial trial cannot be had therein.
It is generally usual, in actions upon the case, to set forth

several cases by different oozmts in the same declaration; so that
if the plaintiff fails in the proof of one, he may succeed in another.
As, in an action on the case upon an assul/zpsit for goods sold
and delivered, the plaintiff usually counts or declares, ﬁrst, upon

a settled and agreed price between him and the defendant; as that
they bargained for twenty pounds: and lest he should fail in the
proof of this, he counts likewise upon a quantum valcbam‘ ,' that
the defendant bought other goods, and agreed to pay him so
much as they were reasonably worth ; and then avers that they
were worth other twenty pounds; and so on in three or four
different shapes; and at last concludes with declaring, that the
defendant had refused to fulﬁl any of these agreements, whereby

he is endamaged to such a value.

And if he proves the case laid

in any one of his counts, though he fails in the rest, he shall

recover proportionable damages. This declaration always con
cludes with these words, “and thereupon he brings suit," &c.,
“ inde jiroducit soolanz, &c." By which words, .ruz't or soda (rt
rogue/zdo), were anciently understood the witnesses or followers
of the plaintiff. For in former times the law would not put the
defendant to the trouble of answering the charge, till the plaintiff
-had made out at least a probable case.‘ But the actual production
-of the suit, the soda or followers, is now antiquated ; and hath

been totally disused, at least ever since the reign of Edward.the
Third, though the form of it still continues.

At the end of the declaration are added also the plaintiff's
common pledges of prosecution, John Doe and Richard Roe,
which, as we before observed, are now mere names of form;

‘though formerly they were of use to answer to the king for the
the change of venue, in order to secure a trial in the proper county; to pro
mote the convenience of witnesses; to obtain an impartial trial, and for othc:
similar causes.
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amercement of the plaintiff, in case he were nonsuited, barred of
his action, or had a verdict or judgment against him. For if the
plaintiff neglects to deliver a' declaration for two terms after the
defendant appears, or is guilty of other delays or defaults against
the rules of law in any subsequent stage of the action, he is
adjudged not tofollozu or pursue his remedy as he ought to do,
and thereupon a nonsuit, or non j)r0srquz'tu/', is entered , and he

is said to be 7IOIlf7‘0S.§‘t‘{!. And for thus deserting his complaint,
after making a false claim or compl lllll’. (profalso c/amore mo),
he shall not only pay costs to the defendant, but is liable to be
amerced to the king. A n'z‘raxl't differs from a nonsuit, in that
the one is negative, and the other positive ; the nonsuit is a mere

default and neglect of the plaintiff, and therefore he is allowed to
begin his suit again, upon payment of costs; but a rctm.rz't is an
open and voluntary renunciation of his suit, in court, and by this
he for ever loses his action. A dz'scom‘z'nzmm:e is somewhat similar
to a nonsuit ; for when a plaintiff leaves a chasm in the proceed
ings of his cause, as by not continuing the process regularly from
day to day, and time -to time, as he ought to do, the suit is dis
continued, and the defendant is no longer bound to attend ; but

the plaintiff must begin again, by suing out a new original,
usually paying costs to his antagonist.
\Vhen the plaintiff hath stated his case in the declaration,

it is incumbent on the defendant within a reasonable time to
make his drfcurr, and to put in a plea; else the plaintiff will
at once recover judgment by dzfau/t, or 111'/11'! dirit, of the de
fendant.
Defence, in its true legal sense, signiﬁes not a justiﬁcation,
protection, or guard, which is now its popular signiﬁcation ; but
merely an opposilzg or denial (from the French verb defender) of
the truth or validity of the complaint. It is the conte.rtatz'a [itis
of‘ the civilians: a general assertion that the plaintiff hath no
ground of action, which assertion is afterwards extended and
maintained in his plea. For it would be ridiculous to suppose
that the defendant comes and defrmir (or, in the vulgar accepta-‘
tion, justiﬁes) the force and injury, in one line, and pleads
that he is not gui/{y of the trespass complained of, in the next.
And therefore in actions of dower, where the demandant doth not

count of any injury done, but merely demands her endowment, and
in assizes of land, where also there is no injury alleged, but
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merely a question of right stated for the determination of the
recognitors or jury, the tenant makes no such defence.
After defence made, the defendant must put in his jdca.

But

before he defends, if the suit is commenced by capias or latitat
without any special original, he is entitled to demand one impar
/auca or licmt1'a laquma'i; and may, before he pleads, have more
time granted by consent of the court ; to see if he can end the
matter amicably without farther suit, by tnlkingwith the plaintiff
a practice, which is supposed to have arisen from a principle
of religion, in obedience to that precept of the gospel, “agree
with thine adversary quickly, whilst thou art in t/re way with
him.” There are also many other previous steps which may be
taken by a defendant before he puts in his plea. He may, in real
actions, demand a view of the thing in question, in order to ascer
tain its identity and other circumstances. He may crave 0)/er of
the writ, or of the bond or other specialty upon which the
action is brought: that is to /war it read to him ; the gene
rality of defendants in the times of ancient simplicity being sup
posed incapable to read it themselves, whereupon the whole is
entered wrbati/n upon the record, and the defendant may take
advantage of any condition or other part of it, not stated in the
plaintiff's declaration.1 In real actions also the tenant may pray
in aid, or call for assistance of another, to help him to plead, be
cause of the feebleness or imbeeility of his own estate. Thus a

tenant for life may pray in aid of him that hath the inheritance in
remainder or reversion; and an incumbent may pray in aid of
the patron and ordinary: that is, that they shall be joined in the
action, and held to defend the title.
Vauc/zcr also is the calling
in of some person to answer the action, that hath warranted the
title to the tenant or defendant. This we still make use of in
the form of common recoveries, which are grounded on a writ of
entry ; a species of action that we may remember relies chieﬂy on
the weakness of the tenant's title, who therefore vouches anoth.er

person to warrant it. If the vouchee appears, he is made defendant
instead of the voucher: but, if he afterwards makes default, re
' 1 There are statutes, in the several States, providing that one of the parties
to a suit may obtain an inspection or copy of books, papers, or documents
in the possession of the other party, containing evidence relating to the merits
of the action or the defense. This has superseded the former practice ofdc~
rnandingayer. A similar statute has been enacted in England.
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covery shall be had against the original defendant ; and he shall
recover over an equivalent in value against the deﬁcient vouchee.
When these proceedings are over, the defendant must then
put in his excuse or plea. Pleas are of two sorts ; dilatorjy pleas,
and pleas to the action. Dilatory pleas are such as tend merely
to delay or put off the suit, by questioning the propriety of the
remedy, rather than by denying the injury: pleas to the action
are such as dispute the very cause of suit. The former cannot
be pleaded after a general imparlance, which is an acknowledg

ment of the propriety of the action. For imparlances are either
guzrral of which we have before spoken, and which are granted
of course ; or .\‘pe.'cz'al, with a saving of all exceptions to the writ
or count, which may be granted by the prothonotary; or they
may be still more special, with a saving of all exceptions whatso
ever, which are granted at the discretion of the court.

I. Dilatory pleas are, I. To the jmv'.rdz'ctz'a/z of the court : alleg
ing, that it ought not to hold plea of this injury, it arising
in V\'ales or beyond sea; or because the land in question is of
ancient demesne, and ought only to be demanded in the lords

court, &c. _2. To the dzka/2z'lz'z‘y of the plaintiff, by reason whereof
he is incapable to commence or continue the suit; as, that he is
an alien enemy, outlawed, excommunicated, attainted of treason or

felony, under a jmw/21mz'n', not in rerum ualura (being only a
ﬁctitious person), an infant, a feme-covert, or a monk professed.

3. In aba/rrnmt, which abatement is either of the writ or the count,
for some defect in one of them ; as by misnaming the defendant,
which is called a mz's1z0mcr; giving him a wrong addition, as
esquire instead of kmlg/It ,- or other want of form in any material
respect. Or, if may be, that the plaintiff is dead ; for the death
of either party is at once an abatement of the suit. And in
actions merely personal, arising ex delicta, for wrongs actually
done or committed by the defendant, as trespass, battery, and

slander, the rule is that actio pa/'50/za/2': m0rz'tur cum persona ,' and
it never shall be revived either by or against the executors or
other representatives.8 For neither the executors of the plain
8But this maxim is not now generally held applicable to torts affecting
property, but only to mere personal torts, such as assault and battery, false
imprisonment, libel, etc. But if the wrong be an injury to rights of prop

erty, as trespass or conversion, :1 right of action will exist by or against
the executor or administrator of the deceased, and will not be held to die
\'1th the person.

(Prir: v. Pr1're, 75 N. Y. 244; Alaare v. Br/:mIII, 65 Barb.
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tiff have received, nor those of the defendant have committed, in

their own personal capacity, any manner of wrong or injury.
But in actions arising at mutractu, by breach of promise and the
like, where the right descends to the representatives of the
plaintiff, and those of the defendant have assets to answer the

demand, though the suits shall abate by the death of the parties,
yet they may be revived against or by the executors: being
indeed rather actions against the property than the person, in
which the executors have now the same interest that their testator

had before.
These pleas to the jurisdiction, to the disability, or in abate
ment, were formerly very often used as mere dilatory pleas,
without any foundation of truth, and calculated only for delay;
but now by statute 4 8: 5 Ann., ch. 16, no dilatory plea is to be
admitted, without aﬁ'idavit made of the truth thereof, or some

probable matter shown to the court to induce them to believe it
true.

And with respect to the pleas themselves, it is a rule, that

no exception shall be admitted against a~declaration or writ, un
less the defendant will in the same plea give the plaintiff a better;
that is, show him how it might be amended, that there may not
be two objections upon the same account. Neither, by statute
8 & 9 VVm. III., ch. 31, shall any plea in abatement be admitted
in any suit for partition of lands; nor shall the same be abated
by reason of the death of any tenant.
All pleas to the ‘jurisdiction conclude to the cognizance of
the court : praying “judgment, whether the court will have
further cognizance of the suit : ” pleas to the disability conclude
to the person ; by praying “judgment, if the said A. the plaintiff
ought to be answered : " and pleas in abatement (when the suit
is by original) conclude to the writ or declaration ; by praying
“ judgment of the writ, or declaration, and that the same may be
quashed,” mssrl//r, made void, or abated; but, if the action be

by bill, the plea must pray “judgment of the bill," and not of the
declaration ; the bill being here the original, and the declaration

only a copy of the bill.
338 ; Cn-gin v. /(ai/road Ca., 75 N. Y. 192.) Actions for fraud or negligence re
sulting in damage to property, or aﬁbcting property rights, will also survive.

(llazlglzt v. Hayt, [9 N. Y. 464.) There is one important case of breach of
contract, in which a right of action does not survive, viz., where there is a
cause of action for breach of promise of marriage. (lVade v. Ka!é_/Izisclz,

58 N. Y. 282.)

'
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When these dilatory pleas are allowed, the cause is either
dismissed from that jurisdiction ; or the plaintiff is stayed till
his disability be removed ; or he is obliged to sue out a new writ,

by leave obtained from the court : or to amend and new-frame
his declaration. But when on the other hand they are overruled
as frivolous, the defendant has judgment of re'sp‘0l1dml ouster, or
to a/zswrr our in some better manner. It is then incumbent on
him to plead.
2. A plea to 1/1: ac/1'0/z ,- that is, to answer to the merits of

the complaint. This is done by confessing or denying it.
A confession of the whole complaint is not very usual, for
then the defendant would probably end the matter sooner; or
not plead at all, but suffer judgment to go by default. Yet
sometimes, after tender and refusal of a debt, if the creditor

harasses his debtor with an action, it then becomes necessary
for the defendant to acknowledge the debt, and plead the tender;
adding, that he has always been ready, taut temp: prist, and still
is ready, zz/zrorz;)rz'.rA, to discharge it : for a tender by the debtor
and refusal by the creditor will in all cases discharge the costs,

but not the debt itself ; though in some particular cases the
creditor will totally lose his money. But frequently the defend
ant confesses one part of the complaint (by a cogno-z/it ac/z'onem
in respect thereof), and traverses or denies the rest : in order to
avoid the expense of carrying that part to a formal trial, which
he has no ground to litigate. A species of this sort of confession
is the jlnymmt of money info court: which is for the most part
necessary upon pleading a tender, and is itself a kind of tender
to the plaintiff; by paying into the hands of the proper oﬁicer of
the court as much as the defendant acknowledges to be due,
together with the costs hitherto incurred, in order to prevent the
expense of any farther proceedings. This may be done upon
what is called a molz'on; which is an occasional application to
the court by the parties or their counsel, in order to obtain some

rule or order of court, which becomes necessary in the progress
of a cause ; and it is usually grounded upon an aﬁirz/avz't (the per

fect tense of the verb aﬂido), being a voluntary oath before some
judge or oﬁicer of the court, to evince the truth of certain facts,
upon which the motion is grounded: though no such a_ﬂia'aw't is
necessary for payment of money into court. If after the money
paid in, the plaintiff proceeds in his suit, it is at his own peril:
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for, if he does not prove more due than is so paid into court, he
snall be nonsuited and pay the defendant costs ; but he shall still
have the money so paid in, for that the defendant has acknowl
edged to be his due. To this head may also be referred the
practice of what is called a set-aﬂ: whereby the defendant
acknowledges the justice of the plaintiff's demand on the one
hand ; but on the other sets up a demand of his own, to counter
balance that of the plaintiff, either in the whole or in part : as,

if the plaintiff sues for ten pounds~due on a note of hand, the
defendant may set off nine pounds due to himself for merchandise
sold to the plaintiff, and in case he pleads such set-off, must pay
the remaining balance into court. This answers very nearly to
the campensatia, or stoppage, of the civil law, and depends on the
statutes 2 Geo. II., ch. 22, and 8 Geo. II., ch. 24, which enact,

that where there are mutual debts between the plaintiff and
defendant, one debt may be set against the other, and either
pleaded in bar or given in evidence upon the general issue at
the trial; which shall operate as payment, and extinguish so
much of the plaintiff's demand.
Pleas, that totally deny the cause of complaint, are either the
general issue, or a special plea, in bar.
I. The general issue, or general plea, is what traverses, thwarts,

and denies at once the whole declaration; without offering any
special matter whereby to evade it. As in trespass either vi et
armis, or on the case, nan cul/>abilis, not guilty ; in debt upon
contract, nz7zil debet, he owes nothing; in debt on bond, nan est
factmn, it is not his deed ; on an asszn/zpsz't, nan asszmz/1:it, he

made no such promise.

Or in real actions, nnl tart, no wrong

done ; n//l a'i.s':eizi/1, no disseizin : and in a writ of right, the misc

or issue is, that the tenant has more right to hold than the de
mandant has to demand. These pleas are called the general issue,
because, by importing an absolute and general denial of what is

alleged in the declaration, they amount at once to an issue : by
which we mean a fact afﬁrmed on one side and denied on the other.
Formerly the general issue was seldom pleaded, except when

the party meant wholly to deny the charge alleged against him.
But when he meant to distinguish away or palliate the charge, it
was always usual to set forth the particular facts in what is called
a .t';7ecial plea; which was originally intended to apprise the
court and the adverse party of the nature and circumstances of
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the defence, and to keep the law and the fact Jistinct. And it is
an invariable rule, that every defence which cannot be thus
specially pleaded, may be given in evidence upon the general
issue at the trial. But the science of special pleading having
been frequently perverted to the purposes of chicane and delay,
the courts have of late in some instances, and the legislature in
many more, permitted the general issue to be pleaded, which
leaves every thing open, the fact, the law, and the equity of the
case : and have allowed special matter to be given in evidence at
the trial. And, though it should seem as if much confusion and
uncertainty would follow from so great a relaxation of the strict
ness anciently observed, yet experience has shown it to be
otherwise ; especially with the aid of a new trial, in case either
party be unfairly surprised by the other.
2. Special pleas, in barof the plaintiff's demand, are very

various, according to the circumstances of the defendant’s case.
As, in real actions, a general release or a ﬁne, both of which may

destroy and bar the plaintiff's title.

Or, in personal actions, an

accord, arbitration, conditions performed, nonage of the defend

ant, or some other fact which precludes the plaintiff from his
action. A_fustzﬁcatz'a/z is likewise a special plea in bar; as in
actions of assault and battery, sou assaulz.‘ demesne, that it was

the plaintiff's own original assault; in trespass, that the defend
ant did the thing complained of in right of some oﬁice which
warranted him so to do; or, in an action of slander, that the

plaintiff is really as bad a man as the defendant said he was.
Also a man may plead the statutes of limitation in bar; or
the time limited by certain acts of parliament, beyond which no
plaintiff can lay his cause of action. By statute 2I Jae. 1. ch. 16,
all actions of trespass, detinue, trover, replevin, account, and case

(except upon accounts between merchants), debt on simple con
tract, or for arrears of rent, are limited to six years after the

cause of action commenced. The use of these statutes of
limitation is to preserve the peace of the kingdom, and to
prevent those innumerable perjuries which might ensue, if a man

were allowed to bring an action for any injury committed at any
distance of time. Upon both these accounts the law therefore
holds, that“ interest rez';>ublz'c(e at sz'tﬁm's litium : " and upon the
same principle the Athenian laws in general prohibited all actions
where the injury was committed five years before the complaint
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was made. If therefore in any suit, the injur: or _ause of action
happened earlier than the period expressly limited by law, the
defendant may plead the statutes of limitations in bar : as upon an _
assumjisit, or promise to pay money to the plaintiff, the defendant

may plead non asszmq/152'! infra sax armor; he made no such promise
within six years; which is an effectual bar to the complaint.
An estoppcl is likewise a special plea in bar ; which happens
where a man hath done some act, or executed some deed, which

estops or precludes him from averring any thing to the contrary.
As if tenant for years (who hath no freehold) levies a ﬁne to
another person. Though this is void as to strangers, yet it shall
work as an estoppel to the cognizor: for if he afterwards brings
an action to recover these lands, and his ﬁne is pleaded against
him, he shall thereby be estopped from saying, that he had no
freehold at the time, and therefore was incapable of levying it.
The conditions and qualities of a plea (which, as well as the
doctrine of estoppels, will also hold equally, mutaliv 1uz1ta/zdis,

with regard to other parts of pleading) are, I. That it be single
and containing only one matter; for duplicity begets confusion.
But by statute 4 8: 5 Ann., ch. 16, a man with leave of the court
may plead two or more'distinct matters or single pleas ; as, in an
action of assault and battery, these three, not guilty, so/z assault
demcsm-', and the statute of limitations.

2. That it be direct and

positive, and not argumentative. 3. That it have convenient
certainty of time, place, and persons. _4. That it answer the
plaintiff's allegations in every material point. 5. That it be so
pleaded as to be capable of trial.
Special pleas are usually in-the affirmative, sometimes in the
negative ; but they always advance some new fact not mentioned
in the declaration ; and then they must be averred to be true in
the common form,-—“and this he is ready to verify." This is
not necessary in pleas of the general issue ; those always c0ntain~
ing a total denial of the facts before advanced by the other party,
and therefore putting him upon the proof of them.
It is a rule in pleading, that no man be allowed to plead
specially such a plea as amounts only to the general issue, 05 a
total denial of the charge ; but in such case he shall be driven
to plead the general issue in terms, whereby the whole question
is referred to a jury.

But if the defendant, in an assize or action

of trespass, be desirous to refer the validity of his title to the
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court rather than the jury, he may state his title specially, and
at the same time give color to the plaintiff, or suppose him to
have an appearance or color of title, bad indeed in point of law,
but of which the jury are not competent judges. As if his own
true title he, that he claims by feoffment, with livery from A., by
force of which he entered on the lands in question, he cannot
plead this by itself, as it amounts to no more than the general
issue, nu! tort, nu! dz':.m'sz'/1, in assize, or not guilty in an action

of trespass.

But he may allege this specially, provided he goes

farther and says, that the plaintiff, claiming by color of a prior
deed of feoffment without livery, entered ; upon whom he entered;
and may then refer himself to the judgment of the court which
of these two titles is the best in point of law.
\Vhen the plea of the defendant is thus put in, if it does not
amount to an issue or total contradiction of the declaration but
only evades it, the plaintiff may plead again, and reply to the
defendant's plea: either traversing it ; that is, totally denying it;
as, if on an action of debt upon bond the defendant pleads solvit
ad diam, that he paid the money when due, here the plaintiff in
his rq;>lz'catz'on may totally traverse this plea, by denying that the
defendant paid it : or, he may allege new matter in contradiction
to the defendant’s plea; as when the defendant pleads' no award
,-undo, the plaintiff may reply and set forth an actual award, and
assign a breach; or the replication may rovfoss and avoid the
plea, by some new matter or distinction eo:*.sistent with the plain
tiff's former declaration; as, in an action for trespassing upon
land whereof the plaintiff is seized, if the defendant shows a title to
the land by descent, and that therefore he had a right to enter, and

gives color to the plaintiff, the plaintiff may either traverse and
totally deny the fact of the descent ; or he may confess and avoid
it, by replying, that true it is that such descent happened, but
that since the descent the defendant himself demised the lands
to the plaintiff for term of life. To the replication the defendant
may r¢_7'oz'n, or put in an answer called a r¢y'oz'ua’er. The plaintiff
may answer the rejoinder by a sur-ny'oz'ua'or; upon which the
defendant may rebut; and the plaintiff answer him by a sur
rebutter. Which pleas, replications, rejoinders, sur-rejoinders,
rebutters, and sur-rebutters, answer to the exco/itio, ref/icatio,
duplzkatio, trip/z‘ratz'o, and quadru;)lz'£atz'o of the Roman laws.
The whole of this process is denominated the ploaa’z'ng,' in
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the several stages 01 which it must be carefully observed, not to
depart or vary from the title or defence, which the party has once
insisted on. For this (which is called a dqﬁarlure, in pleading)
might occasion endless altercation. Therefore the replication
must support the declaration, and the rejoinder must support the

plea, without departing out of it.

As in the case of pleading no

award made, in consequence of a bond of arbitration, to which

the plaintiff replies, setting forth an actual award ; now the
defendant cannot rejoin that he hath performed this award, for
such rejoinder would be an entire departure from his original
plea, which alleged that no such award was made : therefore he
has now no other choice, but to traverse the fact of the replica

tion, or else to demur upon the law of it.
Yet in many actions the plaintiff, who has alleged in his
declaration a general wrong, may in his replication, after an evasive
plea by the defendant, reduce that general wrong to a more par~
ticular certainty, by assigning the injury afresh with all its spe
ciﬁc circumstances in such manner as clearly to ascertain and
identify it, consistently with his general complaint ; which is called
a new or 110210! assig/11/zcrzt. As if the plaintiff in trespass declares
on a breach of his close in D.; and the defendant pleads that the
place where the injury is said to have happened is a certain close
of pasture in D., which descended to him from B. his father, and
so is his own freehold ; the plaintiff may reply and assign another
close in D., specifying the abuttals and boundaries, as the real
place of the injury.
It hath previously been observed that dz¢[z'cz'{y in pleading
must be avoided.

Every plea must be simple, entire, connected,

and conﬁned to one single point: it must never be entangled

with a variety of distinct independent answers to the same
matter; which must require as many different replies and intro
duce a multitude of issues upon one and the same dispute.

For

this would often embarrass the jury, and sometimes the court
itself, and at all events would greatly enhance the expense of the
parties.
In any stage of the pleadings when either side advances or
afﬁrms any new matter, he usually (as was said) avers it to be
true ; “and this he is ready to verify.” On the other hand, when
either side traverses or denies the facts pleaded by his antago
nist, he usually tenders an issue, as it is called ; the language of
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which is different according to the party by whom the issue is
tendered ; for if the traverse or denial comes from the defendant,
the issue is tendered in this manner, “and of this he puts himself

upon the country,” thereby submitting himself to the judgment
of his peers ; but if the traverse lies upon the plaintiff, he tenders
the issue,or prays the judgment of the peers against the defendant
in another form ; thus : “and this he prays may be inquired of
by the country.”
But if either side (as, for instance, the defendant) pleads
a special negative plea ; not traversing or denying anything that
was before alleged, but disclosing some new negative matter; as
where the suit is on a bond, conditioned to perform an award,
and the defendant pleads, negatively, that no award was made, he
tenders no issue upon this plea; because it does not appear
whether the fact will be disputed, the plaintiff not having yet
asserted the existence of any award ; but when the plaintiff re
plies, and sets forth an actual speciﬁc award, if then the defend

ant traverses the replication, and denies the making of any such
award, he then, and not before, tenders an issue to the plaintiff.

For when in the course of pleading they come to a point which
is affirmed on one side, and denied on the other, they are then

said to be at issue ;- all their debates being at last contracted
into a single point, which must now be determined either in favor
of the plaintiff or of the defendant.‘
4 ln New York, a code of civil procedure was adopted in 1848, by which
the common-law system of pleading was superseded by a simpliﬁed system,
reducing the number of pleadings, and abolishing many of the artiﬁcial, tech
nical rules, by which the art of pleading was formerly rendered intricate and
peculiarly diﬁicult. A number of the other States have since adopted sim
ilar codes of practice. Under this new system, the ﬁrst pleading by the
plaintiff is termed the “ complaint,” which answers to the former “declara
tion.” The ﬁrst plcadmg of.thc defendant is the “answer,” corresponding
to the “plea” of the common law ; the next pleading is the “reply,” answer
ing to the “ replication ; ” and provision is made for bringing the parties to
issue without a further succession of pleadings. The “ answer” may con
tain either a general or speciﬁc denial, (answering to the former “ traverse”),
or an allegation of new matter constituting a defense (answering to the for
mer plea in confession and avoidance), or a statement of counter-claim (sim
ilar to the former set-off, and similar defenses.) These pleadings raise issues
offact ;_ but the parties may raise an issue of law by demurrer, at various
stages in the progress of the pleadings. In other States, in which similar

codes have not been adopted, the rules and methods of the common-law have
been. to a considerable extent, modified by statute.
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CHAPTER XVII.
[BL COMM.—BOOK 111. cu. xxr]
0/' [true and Damurrrr.

ISSUE, ex2'tu.r, being the end of all the pleadings, is the fourth
part or stage of an action, and is either upon matter of law,
or matter of fact.
An issue upon matter of law is called a do;/zurror.' and it con
fesses the facts to be true, as stated by the opposite party;
but denies that, by the law arising upon those facts, any injury is
done to the plaintiff, or that the defendant has made out a
legitimate excuse; according to the party which ﬁrst demurs,
demoratur, rests or abides upon the point in question. As, if the
matter of the plaintiff's complaint or declaration be insutﬁcient
in law, as by not assigning any sufﬁcient trespass, then the
defendant demurs to the declaration: if, on the other hand, the

defendant’s excuse or plea be invalid, as if he pleads that he com
mitted the trespass by authority from astranger, without making
out the stranger's right ; here the plaintiff may demur in law to
the plea : and so on in every other part of the proceedings, where
either side perceives any material objection in point of law upon
which he may rest his case.
The form of such demurrer is by averring the declaration or
plea, the replication or rejoinder, to be insuﬂicient in law to
maintain the action or the defence ; and therefore praying judg—
ment for want of sufﬁcient matter alleged. Sometimes demur
rers are merely for want of suﬁicient form in the writ or declar
ation. But in cases of exceptions to the form or manner of
pleading, the party demurring must by statute 27 Eliz., ch. 5, and
4 &5 Ann., eh. I6, set forth the causes of his demurrer, or

wherein he apprehends the deﬁciency to consist. And upon
either a general, or such a special demurrer, the opposite party
must aver it to be suﬁicient, which is called a joinder in demur
rer, and then the parties are at issue in point of law. \/Vhich
issue in law, or demurrer, the judges of the court before which
the action is brought must determine.1 _
' Special demurrers, which are objections based merely upon matter of
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An issue of fact is where the fact only, and not the law, is
disputed. And when he that denies, or traverses the fact pleaded
by his antagonist has tendered the issue, thus; “and this he
prays may be inquired of by the country; ” or, “ and of this he
puts himself Jpon the country ; ” it may immediately be subjoined
by the other party,“ and the said A. B. doth the like." \Vhich
done, the issue is said to be joined, both parties having agreed to
rest the fate of the cause upon the truth of the fact in question.
And this issue of fact must, generally speaking, be determined,
not by the judges of the court, but by some other method; the
principal of which methods is that by the country, fer jmi: (in
Latin per palrium), that is, by jury.
But here it will be proper to observe, that during the whole of
these proceedings from the time of the defendant's appearance
in obedience to the king's writ, it is necessary that both the
parties be kept or contizzurd in court from day to day, till the ﬁnal
determination of the suit. For the court can determine nothing
unless in the presence of both the parties, in person or by their
attorneys, or upon default of one of them, after his original
appearance and a time preﬁxed for his appearance in court again.
Therefore in the course of pleading, if either party neglects to
put in his declaration, plea, replication, rejoinder, and the like,

within the times allotted by the standing rules of the court, the
plaintiff, if the omission be his, is said to be nomwit, or not to

follow and pursue his complaint, and shall lose the beneﬁt of his
writ: or, if the negligence be on the side of the defendant,
judgment may be had against him, for such his default. And
after issue or demurrer joined, as well as in some of the previous
stages of proceeding, a day is continually given and entered
upon the record, for the parties to appear on from time to time,
as the exigence of the case may require. The giving of this day
is called the coIztz'1zuauce, because thereby the proceedings are
continued without interruption from one adjournment to another.
If these continuances are omitted, the cause is thereby discon
tinued, and the defendant is discharged sine die, without a day,
form, and not upon substantial defects, have been, in modern times, either
entirely abolished, or much limited in importance. Ample powers of amend
ment are given by statute, in order to remedy such defects or errors in
pleading: and they are not permitted to affect the real merits of the cause
by determining ﬁnally the controversy between the parties.
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for this turn: for by his appearance in court he has obeyed the
command of the king's writ ; and,unless he be adjourned over to a
certain day, he is no longer bound to attend upon that summons,
but he must be warned afresh, and the whole must begin dc now.

Now it'may sometimes happen, that after the defendant has
pleaded, nay, even after issue or demurrer joined, there may have
arisen some new matter, which it is proper for the defendant
to plead ; as that the plaintiff being a feme-sole, is since married,
or that she has given the defendant a release, and the like : here

if the defendant takes advantage of this new matter, as early
as he possibly can, viz., at the day given for his next appearance,
he is permitted to plead it in what is called a plea of jbuis darrein
co/ztz'/zuance, or since the last adjournment. For it would be un
just to exclude him from the beneﬁt of this new defence, which
it was not in his power to make when he pleaded the former.“
But it is dangerous to rely on such a plea, without due considera
tion; for it confesses the matter which was before in dispute
between the parties. And it is not allowed to be put in, if any con
tinuance has intervened between the arising of this fresh matter
and the pleading of it : for then the defendant is guilty of
neglect, or lac/zes, and is supposed to rely on the merits of his
former plea. And these pleas ;7u2's darrrz‘/1 contz'/1/mmc, when
brought to a demurrer in law or issue of fact, shall be determined
in like manner as other pleas.
We have said, that demurrers, or questions concerning the
.rzg7icimcy of the matters alleged in the pleadings, are to be deter—
mined by the judges of the court, upon solemn argument by
counsel on both sides, and to that end a demurrer-book is made

up, containing all the proceedings at length, which are afterwards
entered on record and copies thereof calledpaper books are delivered
to the judges to peruse. The record is a history of the most
material proceedings in the cause entered on a parchment-roll,
and continued down to the present time; in which must be stated
the original writ and summons, all the pleadings, the declaration,
view or oycr prayed, the imparlances, plea, replication, rejoinder,
continuances, and whatever farther proceedings have been had ;
all entered '1/erbathn on the roll, and also the issue or demurrer,
and joinder therein.
2 Additional defenses of these kinds are now generally allowed to be in
troduced in all States, by a supplemental pleading, or an amendment of the

original pleading.
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These were formerly all written, as indeed all public proceed
ings were, in Norman or law French, and even the arguments of

the counsel and decisions of the court were in the same barbarous
dialect. This continued till the reign of Edward III. By a
statute passed in the thirty-sixth year of his reign, it was enacted
that for the future all pleas should be pleaded, shown, defended,

answered, debated, and judged in the English tongue; but be
entered and enrolled in Latin. This technical Latin continued
in use from the time of its ﬁrst introduction, till the subversion

of our 'ancient constitution under Cromwell ; when, among many
other innovations in the law, some for the better and some for

the worse, the language of our records was altered and turned
into English. But, at the restoration of King Charles, this
novelty was no longer countenanced; the practicers finding it
very difficult to express themselves so concisely or signiﬁcantly
in any other language but the Latin. And thus it continued
without any sensible inconvenience till about the year 1730,

when it was again thought proper that the proceedings at law
should be done into English, and it was_ accordingly so ordered
by statute 4 Geo. II., ch. 26.

When the substance of the record is completed, and copies
are delivered to the judges, the matter of law upon which the
demurrer is grounded is upon solemn argument determined by
the court, and not by any trial by jury ; and judgment is there»
upon accordingly given. As, in an action of trespass, if the
defendant in his plea confesses the fact, but justiﬁes it causa
venationzk, for that he was hunting‘
and to this the plaintiff
D 7
demurs, that is, he admits the truth of the plea, but denies the

justiﬁcation to be legal : now, on arguing this demurrer, if the
court be of opinion, that a man may not justify trespass in hunting, they will give judgment for the plaintiff ; if they think that
he may, then judgment is given for the defendant. Thus is an;
issue in law, or demurrer, disposed of.
An issue of fact takes up more form and preparation to settle
it ; for here the truth of the matters alleged must be solemnly
examined and established by proper evidence in the channel
prescribed bylaw. To which examination of facts. the name

of trial is usually conﬁned, which will be treated of at large in
the succeeding chapter.
SI
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CHAPTER XVIII.
[BL. COMM.—BOOK 111. cu. xxnr]
Of Me Trial by _‘}'ury.

THE subject of our next inquiries will be the nature and
method of the trial 12)/jury/,' called also the trial per pair, or by
the 5011/1127 .' a trial that hath been used time out of mind in this

nation, and seems to have been coeval with the ﬁrst civil govern
ment thereof.I Some authors have endeavored to trace the
original of juries up as high as the Britons themselves, the ﬁrst
inhabitants of our island ; but certain it is that they were in use
among the earliest Saxon colonies, their institution being as
cribed by Bishop Nicholson to Woden himself, their great legis
lator and captain. Hence it is, that we may ﬁnd traces of juries
in the laws of all those-nations which adopted the feudal system,
as in Germany, France, and Italy ; who had all of them a tribunal

composed of twelve good men and true, “ bani /zo1nz'/res," usually
the vassals or tenants of the lord, being the equals or peers of
the parties litigant ; and, as the lord's vassals judged each other
in the lord's courts, so the king's vassals, or ‘he lords themselves,
I The chapter immediately preceding this in the original text of Black
stone treats of several modes of trial, most of which have been long obsolete,
and has therefore been omitted in this edition. But one of these methods
of trial is of suﬂicient importance to deserve at least brief mention. This is
the trial by record. It is thus described by Blackstone : *‘ This is only used
in one particular instance ; and that is where a matter of record is pleaded
in any action, as a. judgment, or the like; and the opposite party pleads
“nu! lid rac0r1l',” that there is no such matter of record existing; upon this,
issue is tendered and joined in the following form : ‘ And this he prays

may be inquired of by the rzrord, and the other doth the like ;’ and here
upon the party pleading the record has a day given him to bring it in, and
proclamation is made in court for him to ‘bring forth the record by him in
pleading alleged, or else he shall be condemned; ’ and on his failure, his an
tagonist shall have judgment to recover. The trial, therefore, of this issue
is merely by the record; for, as Sir Edward Coke observes, ‘a record or en
rolment is a monument of so high a nature, and importeth in itself such ab
solute verity, that if it be pleaded that there is no such record, it shall not

receive any trial by jury or otherwise, but only by itself.’ ”
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judged each other in the king‘s court. In England we ﬁnd
actual mention of them so early as the laws of King Ethelred,
and that not as a new invention, Stiernhook ascribes the in
vention of the jury, which in the Teutonic language is denomi
nated nrmbda, to Regner, king of Sweden and Denmark, who

was contemporary with our King Egbert. Just as we are apt to
impute the invention of this, and some other pieces. of juridical
polity, to the superior genius of Alfred the Great ; to whom, on
account of his having done much, it is usual to attribute every

thing; and as the tradition of an_ient Greece placed to the
account of their own Hercules whatever achievement was per
formed superior to the ordinary prowess of mankind. Whereas
the truth seems to be, that this tribunal was universally established
among all the Northern nations, and so interwoven in their very
constitution, that the earliest accounts of the one give us also
some traces of the other.
Its establishment, however, and use,
in this island, of what date soever it be, though for a time greatly

impaired and shaken by the introduction of the Norman trial by
battle, was always so highly esteemed and valued by the people.
that no conquest, no change of government, could ever prevail
to abolish it. In magrza c/zarta it is more than once insisted on
as the principal bulwark of our liberties ; but especially by chap
ter 29, that no freeman shall be hurt in either his person or prop
erty; “ rzisi fer Inga/e jr/a'z'cz'mn parium suorum :2‘! far legem
' In-we." A privilege which is couched in almost the same words
with that of the Emperor Conrad, two hundred years before:
“ nmza éezzrjicizurz .r/mm /wrdat, nisi secuudum cousucludilmrz
anlcccssormn nostramm ct flrrjudicz'umparz'11m .ruorum.” And
it was ever esteemed, in all countries, a privilege of the highest
and most beneﬁcial nature.
\-Vith regard to the 01'di/1017 trial by jury in civil cases, I
shall pursue the same method in considering it, that I set out
with in explaining the nature of prosecuting actions in general,
w'z., by following the order and course of the proceedings them

selves, as the most clear and perspicuous way of treating it.
\Vhen therefore an issue is joined, by these words. “and this

the said A. prays may be- inquired of by the country," or, “ and
of this he puts himself upon the country,—-and the said B. does
the like," the court awards a writ of '2/mire facias upon the roll
or record, commanding the sheriff “that he cause to come /zen:
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on such a day, twelve free and lawful men, liberar at legaler
lzamines, of the body of his county, by whom the truth of
the matter may be better known, and who are neither of kin
to the aforesaid A., nor the aforesaid B., to recognize the truth

of the issue between the said parties." And such writ was
accordingly issued to the sheriff.
Thus the cause stands ready for a trial at the bar of the court
itself, for all trials were there anciently had, in actions which

were there ﬁrst commenced ; which then never happened but in
matters of weight and consequence, all triﬂing suits being ended
in the court-baron, hundred, or county courts: and indeed all

causes of great importance or difﬁculty are still usually retained
upon motion, to be tried at the bar in the superior courts. But
when the usage began to bring actions of any triﬂing value into
the courts of Westminster-hall, it was found to be an intolerable

burthen to compel the parties, witnesses, and jurors, to come
from \/Vestmoreland, perhaps, or Cornwall, to try an action of as
sault at Westminster. A practice therefore very early obtained,
of continuing the cause from term to term, in the court above,

provided the justices in eyre did not previously come into the
county where the cause of action arose ; and if it happened that
they arrived there within that interval, then the cause was re
moved from the jurisdiction of the justices at Westminster to
that of the justices in eyre. Afterwards, when the justices in
eyre were superseded by the modern justices of assize (who came
twice or thrice in the year into the several counties, ad capie/za'ar
arszizas, to take or try writs of assize, of mar! a"anee.rIar, navel
dz'.\‘.rez'zin, nuisance, and the like), a power was superadded by
statute \/Vestm. 2, I 3 Edw. I., ch. 30, to these justices of assize

to try common issues in trespass, and other less important suits,
with direction to return them (when tried) into the court above,
where alone the judgment should be given. And as only the
trial, and not the determination of the cause, was now intended
to be had in the court below, therefore the clause of nisi prius
was left out of the conditional eanti/zuanees before mentioned,

and was directed by the statute to be inserted in the writs of
venire facias ; that is, “that the sheriff should cause the jurors

to come to VVestminster (or wherever the king's court should be
held) on such a day in Easter and Michaelmas terms ; nisipriu.s',
unless before that day the justices assigned to take assizes shall
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come into his said county." By virtue of which the sheriff re
turned his jurors to the court of the justices of assize, which was
sure to be held in the vacation before Easter and Michaelmas
terms : and there the trial was had.
An inconvenience attended this provision: principally be
cause, as the sheriff made no return of the jury to the court at

Westminster, the parties were ignorant who they were till they
came upon the trial, and therefore were not ready with their
challenges or exceptions. For this reason, by the statute 42
Edw. III., ch. 11, the method of trials by 1zz'sz'jm'u: was altered ;

and it was enacted that no inquests (except of assize and gaol
delivery) should be taken by writ of 1n'si/;rz'u.r, till after the
sheriff had returned the names of the jurors to the court above.
So that now in almost every civil cause the clause of. nisi priu:
is left out of the writ of rwnz're facias, which is the sheriff's war
rant to warn the jury; and is inserted in another part of the
proceedings, as we shall see presently.
For now the course is, to make the sheriff's 2/enire returnable
on the last return of the same term wherein issue is joined, 1/z'z.,

Hilary or Trinity terms ; which from the making up of the issues
therein are usually called zksuable terms. And he returns the
names of the jurors in a/nz/zcl (a little pane, or oblong piece of
parchment) annexed to the writ. This jury is not summoned,
and therefore, not appearing at the day, must unavoidably make

default. For which reason a compulsive process is now award
ed against the jurors, called in the common pleas a writ of /zabms
roryﬁom juralorum, and in the king's bench a dz's/rz'uga.r, com
manding the sheriff to have their bodies or to distrain them by
their lands and goods, that they may appear upon the day ap
pointed. The entry therefore on the roll or record is “that the
jury is rcspited, through defect of the jurors, till the ﬁrst day of
the next term. then to appear at Westminster; unless before
that time, vz'z., on Wednesday the fourth of March, the justices
of our lord the king, appointed to take assizcs in that county,
shall have come to Oxford, that is, to the place assigned for bold
ing the assizes." And thereupon the writ commands the sheriff
to have their bodies at Westminster on the said ﬁrst day of next
term, or before the said justices of assize, if before that time they
come to Oxford ; vz'z., on the fourth of March aforesaid. And,

as the judges are sure to come and open the circuit commissions
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on the day mentioned in the writ, the sheriff returns and sum
mons the jury to appear at the assizes, and there the trial is had
before the justices of assize and nisi prim.‘ among whom (as
hath been said) are usually two of the judges of the courts of
\Vestminster, the whole kingdom being divided into six circuits
for this purpose. And thus we may observe that the trial of
common issues, at m's2' prius, which was in its original only a
collateral incident to the original business of the justices of
assize, is now, by the various revolutions of practice, become
their principal civil employment: hardly anything remaining in )
use of the real a::izc.r but the name.
If the sheriff be not an indifferent person; as if he be a party
in the suit, or be related by either blood or aﬂinity to either of
the parties,'he is not then trusted to return the jury, but the
wnire shall be directed to the coroners, who in this, as in many
other instances, are the substitutes of the sheriff, to execute

process when he is deemed an improper person.

If any excep

tion lies to the coroners, the ‘Z'€IliI’L’ shall be directed to two

clerks of the court, or two persons of the county named by the
court, and sworn. And these two, who are called elisors, or
electors, shall indifferently name the jury, and their return is

ﬁnal ; no challenge being allowed to their array.
When the general day of trials is ﬁxed, the plaintiff or his
attorney must.bring down the record to the assizes, and enter it
with the proper officer, in order to its being called on in course.
If it be not so entered, it cannot be tried ; therefore it is in the_

plaintiff's breast to delay any trial by not carrying down the
record: unless the defendant, being fearful of such neglect in
the plaintiff, and willing to discharge himself from the action,
will himself undertake to bring on the trial, giving proper notice
to the plaintiff. Which proceeding is called the trial by /’r01'z'.ro ;
by reason of the clause then inserted in the sheriffs r1enire, vz'5.,

“pr0'vis0, provided that if two writs come to your hands (that is.
one from the plaintiff and another from the defendant), you shall
execute only one of them.” But this practice hath begun to be
disused, since the statute 14 Geo. II., ch. 17, which enacts, that

if, after issue joined, the cause is not carried down to be tried
according to the course of the court, the plaintiff shall be esteem
ed to be non-suited, and judgment shall be given for the defend~
ant as in case of a non-suit. In case the plaintiff intends to try
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the cause, he is bound to give the defendant (if he lives within
forty miles of London) eight days’ notice of trial; and, if he
lives at a greater distance, then fourteen days’ notice, in order to

prevent surprise: and if the plaintiff then changes his mind, and
does not countermand the notice six days before the trial, he
shall be liable to pay costs to the defendant for not proceeding
to trial, by the same last mentioned statute.

The defendant,

however, or plaintiff, may, upon good cause shown to the court
above, as upon absence or sickness of a material witness, obtain

leave upon motion to defer the trial of the cause till the next
assizes.
But we will now suppose all previous steps to be regularly
settled, and the cause to be called on in court.

The record is

then handed to the judge, to peruse and observe the pleadings,
and what issues the parties are to maintain and prove, while the
jury is called and sworn. To this end the sheriff returns his
compulsive process, the writ of /zabca: corpora, or a'z'.rtrz'ngas, with
the panel of jurors annexed, to the judge's officer in court. The
jurors contained in the panel are either xperial or common jurors.
Sjbocial juries were originally introduced in trials at bar, when the
causes were of too great nicety for the discussion of ordinary free
holders ; or where the sheriff was suspected of partiality, though
not upon such apparent cause as to warrant an exception to him.
He is in such cases, upon motion in court and a rule granted
thereupon, to attend the prothonotary or other proper officer

with his freeholder’s book; and the oﬂicer is to take indifferently
forty-eight of the principal freeholders in the presence of the
attorneys on both sides: who are each of them to strike off
twelve, and the remaining twenty-four are returned upon the
panel. By the statute 3 Geo. II., ch. 25, either party is entitled
upon motion to have a special jury struck upon the trial of any
issue, as well at the assizes as at bar ; he paying the extraordi
nary expense, unless the judge will certify (in pursuance of the
statute 24 Geo. II., ch. 18) that the cause required such special
jury.
'
A common jury is one returned by the sheriff according to
the direction of the statute 3 Geo. II., ch. 25, which appoints that
the sheriff or officer shall not return a separate panel for every
separate cause, as formerly; but one and the same panel for

every cause to be tried at the same assizes containing not less
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than forty-eight, nor more than seventy-two jurors; and that
their names being written on tickets, shall be put into a box or
glass: and when each cause is called, twelve of these persons,
whose names shall be ﬁrst drawn out of the box, shall be sworn

upon the jury, unless absent, challenged, or excused : or unless
a previous view of the messuages, lands, or place in question,
shall have been thought necessary by the court : in which case
six or more of the jurors, returned to be agreed on by the par
ties, or named by a judge or other proper oﬁicer of the court,

shall be appointed by special writ of /zabms corpora or distringas
to have the matters in question shown to them by two persons
named in the writ; and then such of the jury as have had the
view, or so many of them as appear, shall be sworn on the in
quest previous to any other jurors. These acts are well calcu
lated to restrain any suspicion of partiality in the sheriff, or any
tampering with thejurors when returned.
As the jurors appear, when called, they shall be sworn, unless
tlzallc/zgm’ by either party. Challenges are of two sorts ; chal
lenges to the army, and challenges to the falls.“
Challenges to the array are at once an exception to the whole
panel, in which the jury are arrayed or set in order by the sher
iff in his return; and they may be made upon account of par
tiality or some default in the sheriff, or his under-ofﬁcer who ar
rayed the panel. And generally speaking, the same reasons that
before the awarding the '2/-wzz'1'e were sufficient to have directed it
to the coroners or elisors, will be also sufficient to quash the ar
ray, when made by a person or ofﬁcer of whose partiality there
is any tolerable ground of suspicion. Also, though there be no
personal objection against the sheriff, yet if he arrays the panel
at the nomination, or under the direction of either party, this is
good cause of challenge to the array. Also, by the policy of the
ancient law, the jury was to come de 21icz'1:et0, from the neigh
borhood of the vill or place where the cause of action was laid in
the declaration : and therefore some of the jury were obliged to
be returned from the hundred in which such vill lay; and, if none

were returned, the array might be challenged for defect of hun
dredors. At length, this rule was entirely abolished upon all
’ There are speciﬁc statutory regulations in the respective American
States in regard to the selection and qualiﬁcations of jurors, challenges, etc

The statutes of any particular State must be consulted.
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civil actions, except upon penal statutes; and upon those also
by the 24 Geo. II., ch. 18, the jury being now only to come 11':
corpora comitatus, from the body of the county at large, and not
de 1/iciueta, or from the particular neighborhood.
Challenges to the polls, in ca/bita, are exceptions to particular
jurors. They are reduced to four heads by Sir Edward Coke;
proptcr/zouorz's rcspectum; prujhtcr dq/’t'£t1¢z1z,'/;roj>teraﬁ‘cctzmz ; and
propter a'e/ictmn.
I. Pro/>ter/10110721? rzspectmn; as if a lord of parliament be
empanelled on a jury, he may be challenged by either party, or he
may challenge himself.
2. Prqﬁtcr defectum ; as if a juryman be an alien born, this
is defect of birth ; if he be a slave or bondman, this is defect of
liberty, and he cannot be liberet legalis /zoma. Under the word
/zomo also, though a name common to both sexes, the female is

however excluded, propter dq/'vctzmz .rr.rus: except when a widow
feigns herself with child, in order to exclude the next heir, and a
supposititious birth is suspected to be intended: then upon the

writ dz 1/cnt1'ez'1z:pz'cz'e;zdo, a jury of women is to be empanelled to
try the question, whether with child or not. But the principal
deﬁciency. is defect of estate, sufficient to qualify him to be
a juror.
3. Jurors may be challenged jkroptaraﬂcclum, for suspicion
of bias or partiality. This may be either a J9rz'/zrz‘/ml challenge,
or to t/zefar/0r. A przbzczpal challenge is such, where the cause
assigned carries with it pril/zafacz'e evident marks of suspicion,
either of malice or favor; as that a juror is of kin to either party
within the ninth degree ; that he has been arbitrator on either
side; that he has an interest in the cause; that there is an action

depending between him and the party ; that he has taken money
for his verdict ; that he has formerly been a juror in the same
cause; that he is the party's master, servant, counsellor, steward,

or attorney, or of the same society or corporation with him : all
these are principal causes of challenge ; which, if true, cannot be
overruled, for jurors must be om/zi zxccfz‘z'one11zey'ares. Challenges
to t/ze favor, are where the party hath no principal challenge:
but objects only some probable circumstances of suspicion, as
acquaintance and the like ; the validity of which must be left to
the determination of triars, whose oﬁice it is to decide whether

the juror be favorable or unfavorable.

The triors, in case the
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ﬁrst man called be challenged, are two indifferent persons named

by the court; and if they try one man and ﬁnd him indifferent,
he shall be sworn ; and then he and the two triors shall try the
next; and when another is found indifferent and sworn, the two

triors shall be superseded, and the two ﬁrst sworn on the jury
shall try the rest.
4. Challenges proptor delirium, are for some crime or misde
meanor, that affects the juror's credit and renders him infamous.
As for a conviction of treason, felony, perjury, or conspiracy; or

if for some infamous offence he hath received judgment of the
pillory, tumbrel, or the like ; or to be branded, whipped, or stigma
tized; or if he be outlawed or excommunicated, or hath been at

tainted of false verdict, or forgery. A juror may himself be ex
amined on oath of voir dire, vorilatom dioore, with regard to such

causes of challenge as are not to his dishonor or discredit ; but
not with regard to any crime, or any thing which tends to his
disgrace or disadvantage.
Besides these challenges, which are exceptions against the
ﬁtness of jurors, and whereby they may be excluded from serving,
there are also other causes to be made use of by the jurors them
selves, which are matter of exemption ; whereby their service is
cxmsai, and not aroluded. As by statute West. 2, 13 Edw. I..
ch. 38, sick and decrepit persons, persons not commorant in the

county, and men above seventy years old; and by the statute of
7 & 8 Wm. lII., ch. 32, infants under twenty-one. This exemption
is also extended by divers statutes, customs, and charters, to

physicians and other medical persons, counsel, attorneys, oﬁicers
of the courts, and the like; all of whom, if empanelled, must

show their special exemption.

Clergymen are also usually ex

cused, out of favor and respect to their function: but, if they

are seized of lands and tenements, they are in strictness liable to
be empanelled in respect of their lay-fees, unless they be in the

service of the king or of some bishop: “ in obsrquio domini regis,
vol alicuju: e/;z'.rco/21'."
If by means of challenges, or other cause,a sufﬁcient number

of unexceptionable jurors doth not appear at the trial, either party
may pray a tales. A tale: is a supply of such men as are sum
moned upon the ﬁrst panel, in order to make up the deﬁciency
l"or this purpose, a writ of zlecom ta/or, octo tales, and the like,
was used to be issued to the sheriff at common law, and must be
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still so done at a trial at bar, if the jurors make default. But at
the assizes or 1zi.s'iprz'z1.r, by virtue of the statute 35 ' Hen. VIlI.,
ch. 6, and other subsequent statutes, the judge is empowered at
the prayer of either party, to award a tale: de cz'rczmzstnutz'bus, of
persons present in court, to be joined to the other jurors to try
the cause ; who are liable, however, to the same challenges as

the principal jurors. This is usually done, till the legal number
of twelve be completed ; in which patriarchal and apostolical
number Sir Edward Coke hath discovered abundance of mys
tery.

\Vhen a sufficient number of persons empanelled, or ta/rs-men,

appear, they are then separately sworn, well and truly to try the
issue between the parties, and a true verdict to give according
to the evidence ; and hence they are denominated the jury,
jumla, and jurors, sc. jzzratorar.
The jury are now ready to hear the merits ; and, to fix their

attention the closer to ‘he facts which they are empanelled and
sworn to try, the pleadings are opened to them by counsel or.
that side which holds the afﬁrmative of the question in issue
For the issue is said to lie, and proof is always ﬁrst required.
upon that side which aﬁﬁrms the matter in question: in which
our law agrees with the civil; “ vi z'urzmzlzz't probatia, qui dicit,

mm qui 11e'gat; £1/12119” rerzmz uaturam factum-rzegantzlr ;ﬁrobaII'0
nulla sit." The opening counsel brieﬂy informs them what has
been transacted in the court above; the parties, the nature of
the action, the declaration, the plea, replication, and other pro
ceedings, and lastly, upon what point the issue is joined, which

is there set down to be determined. Instead of which formerly
the whole record and process of the pleadings was read to them
in English by the court, and the matter in issue clearly explained
to their capacities. The nature of the case, and the evidence
intended to be produced, are next laid before them by counsel
also on the same side : and when their evidence is gone through,
the advocate on the other side opens the adverse case, and sup

ports it by evidence ; and then the party which began is heard
by way of reply.
The nature of my present design will not permit me to enter
into the numberless niceties and distinctions of what is, or is

not, legal n1z'a'cure to a jury. I shall only therefore select a few
of the general heads and leading maxims, relative to this point,
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together with some observations on the manner of givmg evi
dence.
'
And, ﬁrst, evidence signiﬁes that which demonstrates, makes

clear, or ascertains the truth of the very fact or point in issue,
either on the one side or on the other; and no evidence ought
to be admitted to any other point.

Therefore upon an action of

debt, when the defendant denies his bond by the plea of non mt
faclum, and the issue is, whether it be the defendant's deed or
no; he cannot give a release of this bond in evidence : for that
does not destroy the bond, and therefore does not prove the
issue which he has chosen to rely upon, viz. that the bond has
no existence.
Again ; evidence in the trial by jury is of two kinds, either
that which is given in proof, or that Which the jury may receive
by their own private knowledge. The former or _/>roof.r (to which
in common speech the name of evidence is usually conﬁned), are
either written, or para], that is, by word of mouth. Written
proofs, or evidence, are, I. Records, and 2. Ancient deeds of

thirty years‘ standing, which prove themselves; but 3. Modern
deeds, and 4. Other writings, must be attested and veriﬁed by
para! evidence of witnesses. And the one general rule that runs
through all the doctrine of trials is this, that the best evidence
the nature of the case will admit of shall always be required, if
possible to be had ; but if not possible, then the best evidence
that can be had shall be allowed. For if it be found that there
is any better evidence existing than is produced, the very not
producing it is a presumption that it would have detected some
falsehood that at present is concealed. Thus, in order to prove
a lease for years, nothing else shall be admitted but the very deed
of‘lease itself, if in being: but if that be positively proved to be
burnt or destroyed (not relying on any loose negative, as that it
cannot be found, or the like), then an attested copy may be pro
duced ; or [Jam] evidence be given of its contents. So, no
evidence of a discourse with another will be admitted, but the

man himself must be produced; yet in some cases (as in proof
of any general customs, or matters of common tradition or repute),
the courts admit of /warsay evidence, or an account of what per
sons deceased have declared in their lifetime: but such evidence

will not be received of any particular facts.

So too, books of

account, or shop-books, are not allowed of themselves to be
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given in evidence for the owner; but a servant who made the
entry may have recourse to them to refresh his memory ; and,
if such servant (who was accustomed to make those entries) be
dead, and his hand be proved, the book may be read in evidence :

for as tradesmen are often under a necessity of giving credit
without any note or writing, this is th_erefore, when accompanied
with such other collateral proofs of fairness and regularity, the
best evidence that can then be produced. However, this danger
ous species of evidence is not carried so far in England as
abroad; where a man’s own books of accounts, by a distortion
of the civil law (which seems to have meant the same thing as
is practised with us) with the suppletory oath of the merchant,
amount at all times to full proof.8
With regard to jharol evidence, or witne.r.rss ; it must ﬁrst be

remembered, that there is a process to bring them in by writ of
subpw/ta ad tsstz_'ﬁmudum : which commands them, laying aside
all pretences and excuses, to appear at the trial on pain of tool.
to be forfeited to the king; to which the statute 5 Eliz., ch. 9,
has added a penalty of zol. to the party aggrieved, and damages
equivalent to the loss sustained by want of his evidence. But
no witness, unless his reasonable expenses be tendered him, is
bound to appear at all ; nor, if he appears, is he bound to give

evidence till such charges are actually paid him ; except he
resides within the bills of mortality, and is summoned to give
3 The admission of a party’s own shop-books, in proof of the delivery of
goods therein charged, the entries having been made by his clerk, is gov
erned by these principles: “The books must have been kept for the pur
pose, and the entries must have been made contemporaneous with the de
hvery of the goods, and by the person whose duty it was, for the time being,
to make them. In such cases, the books are held admissible, as evidéncc
of the delivery of the goods therein charged, where the nature of the sub
ject is such as not to render better evidence attainable. In the United

States, this principle has been carried farther, and extended to entries made
by 11:: party /Ii//zself, in his own shop-books. Though this evidence has
sometimes been said to be admitted, contrary to the rules of the common~law,
yet, in general, its admission will be found in perfect harmony with those
rules, the entry being admitted, where it was evidently contemporaneous
with the fact, and part of the res gcrIzz', [i. e.,transaction.] Being the
act of the party himself, it is received with greater caution; but still it
may be seen and weighed by the jury.” (Greenleaf on Evidence § 118.) In
some States, statutes have been passed authorizing the introduction of a
party’s own book as evidence, under certain restrictions.
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evidence within the same. This compulsory process, is to bring
in unwilling witnesses, and the additional terrors of an attach
ment in case of disobedience, are of excellent use in the thorough
investigation of truth.
All witnesses, of whatever religion or country, that have the
use of their reason, are to be received and examined, except such
as are izgfamous, or such as are izzterested in the event of the

cause.‘ All others are conzprtcut witnesses ; though the jury
from other circumstances will judge of their credz'bility. In
famous persons are such as may be challenged as jurors, jtmptcr
dclz‘ctum ; and therefore never shall be admitted to give evidence
to inform that jury, with whom they were too scandalous to
associate. Interested witnesses may be examined upon a coir
dire, if suspected to be secretly concerned in the event ; or their
interest may be proved in court. VVhich last _is the only method
of supporting an objection to the former class : for no man is to
be examined to prove his own infamy. And no counsel, attor
ney, or other person, intrusted with the secrets of the cause by
the party himself shall be compelled, or perhaps allowed, to give
evidence of such conversation or matters of privacy, as came to
his knowledge by virtue of such trust and conﬁdence: but he
may be examined as to mere matters of fact, as the execution of
a deed or the like, which might have come to his knowledge

without being interested in the cause.
One witness (if credible) is .m_ﬂicz'mt evidence to a jury of
any single fact, though undoubtedly the concurrence of two or
more corroborates the proof. Yet our law considers that there
are many transactions to which only one person is privy; and
therefore does not always demand the testimony of two, as the

civil law universally requires.5
Positive proof is always required, where from the nature of
the case it appears it might possibly have been had. But next
to 1105171’:/e proof, cz'rcumstam‘z'al evidence or the doctrine of pre
rumptzbns must take place; for when the fact itself cannot be
4 The disability of pecuniary interest in the event of the cause, has been
removed by statute in England, and generally in the States of this country;
and parties thus interested are declared not only competent but compellable

to give testimony. The credibility of such testimony is to be determined by
the jury in each special case.
' It is a general rule in civil cases, that no more than one witness is neces
sary. But in some States it is the usual practice not to grant a divorce on the
uncorroborated testimony of the complainant, or the uncorroborated confession
of the defendant. (100 Mass. 150; 62 Barb. I38.)

OF THE TRIAL BY _'}'URY.

799

demonstratively evinced, that which comes nearest to the proof
of the fact is the proof of such circumstances which either neces
sarily or usual! , attend

such facts; and these are called pre

sumptions, which are only to be relied upon till the contrary be
actually proved. Slabitur pm‘szmzptz'ouz' do/zrc probclur in con
trarizmz.
Violent presumption is many times equal to full
proof ; for there those circumstances appear, which rzcros.rnrz'ly
attend the fact. As if a landlord sues for rent due at Michael
mas, 1754, and the tenant cannot prove the payment, but pro

duces an acquittance for rent due at a subsequent time, in full
of all demands, this is a violent presumption of his having paid
the former rent, and is equivalent to full proof; for though the
actual payment is not proved, yet the acquittance in full of all
demands is proved, which could not be without such payment ;
and it therefore induces so forcible a presumption, that no proof
shall be admitted to the contrary.8
Probolzle presumption, arising from such circumstances as
usually attend the fact, hath also its due weight : as if, in a suit
for rent due in 1754, the tenant proves the payment of the rent
due in 1755 ; this will prevail to exonerate the tenant, unless it
be clearly shown that the rent of 1754 was retained for some
special reason, or that there was some fraud or mistake: for

otherwise it will be presumed to have been paid before that in
1755, as it is most usual to receive ﬁrst the rents of longest
standing. Lzlg/zt, or rash, presumptions have no weight or
validity at all.
The oath administered to the witness is not only that
what he deposes shall be true, but that he shall also depose the

re//10/e truth: so that he is not to conceal any part of what he
knows, whether interrogated particularly to that point or not.
And all this evidence is to be given in open court, in the pres
ence of the parties, their attorneys, the counsel, and all by

standers, and before the judge and jury: each party having
liberty to except to its competency, which exceptions are publicly
stated, and by the judge are openly and publicly allowed or
disallowed, in the face of the country: which must curb any
secret bias or partiality that might arise in his own breast. And
6 But it is a well established rule, that a receipt only amounts to an ad
mission of payment of the debt, and it may be explained or contradicted by
parol evidence.
Y. 204.)

(Decker v. Liz/ingrlon, I5 johns. 478; Ryan v. ”/ll)‘:/, 48 N.
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if, either in his directions or decisions, he mistakes the law by
ignorance, inadvertence, or design, the counsel on either side

may require him publicly to seal a bill of exeejﬁtianx; stating the
point wherein he is supposed to err: and this he is obliged to
seal by statute Westm. 2, 13 Ed. I., ch. 31, or, if he refuses so to

do, the party may have a compulsory writ against him, com
manding him to seal it, if the fact alleged be truly stated: and
if he returns that the fact is untruly stated, when the case is
otherwise, an action will lie against him for making a false return.
This bill of exceptions is in the nature of an appeal, examinable,

not in the court out of which the record issues for the trial at
nisi/trin.r, but in the next immediate superior court, upon a writ

of error, after judgment given in the court below. But a de
1nnr1'er to- evidence shall be determined by the court, out of
which the record is sent. This happens, where a record or
other matter is produced in evidence, concerning the legal con

sequences of which there arises a doubt in law: in which case
the adverse party may, if he pleases, demur to the whole evidence;
which admits the truth of every fact that has been alleged, but

denies the sufficiency of them all in point of law to maintain or
overthrow the issue ; which draws the question of law from the
cognizance of the jury, to be decided (as it ought) by the court.

But neither these demurrers to evidence, nor the bills of excep
tions, are at present so much in use as formerly ; since the more
frequent,extension of the discretionary powers of the court in
granting a new trial, which is now very commonly had for the
misdirection of a judge at nisiprim‘.
\Vhen the evidence is gone through on both sides, the judge,
in the presence of the parties, the counsel, and all others, sums
up the whole to the jury ; omitting all superﬂuous circumstances,
observing wherein the main question and principal issue lies,
stating what evidence has been given to support it, with such
remarks as he thinks necessary for their direction, and giving
them his opinion in matters of law arising upon that evidence.
The jury, after the proofs are summed up, unless the case be
very clear, withdraw from the bar to consider of their verdict;
and, in order to avoid intemperance and causeless delay, are to

be kept without meat, drink, ﬁre, or candle, unless by permission
of the judge, till they are all unanimously agreed. If our juries
eat or drink at all, or have any eatables about them, without
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consent of the court, and before verdict, it is ﬁnable; and if

they do so at his charge for whom they afterwards ﬁnd, it will
set aside the verdict. Also if they speak with either of the
parties or their agents, after they are gone from the bar; or it
they receive any fresh evidence in private ; or if to prevent
disputes they cast lots for whom they shall ﬁnd; any of these
circumstances will entirely vitiate the verdict. And it has been
held, that if the jurors do not agree in their verdict before the
judges are about to leave the town, though they are not to be
threatened or imprisoned, the judges are not bound to wait for

them, but may carry them round the circuit from town to town
in a cart.’ This necessity of a total unanimity seems to be
peculiar to our own constitution ; or, at least in the rwmbda or
jury of the ancient Goths, there was required (even in criminal
cases) only the consent of the major part; and in case of an
equality, the defendant was held to be acquitted.
When they are all unanimously agreed, the jury return back
to the bar ; and, before they deliver their verdict, the plaintiff is

bound to appear in court, by himself, attorney, or counsel, in
order to answer the amercement to which by the old law he is
liable, as has been formerly mentioned, in case he fails in his

suit, as a punishment for his false claim.

To be amrrced, or a

m-ercie, is to be at the king’s mercy with regard to the ﬁne to be
imposed ; in rnz'serz'cordia a’nmz'm' rcgis pro fa/so clamor: suo. The
amercement is disused, but the form still continues ; and if the

plaintiff does not appear, no verdict can be given, but the plain- '
tiff is said to be n0u.rm'l, mm sequzitur c/amorrm mum. Therefore
it is usual for a plaintiff, when he or his counsel perceives that
he has not given evidence suﬁicient to maintain his issue, to be
voluntarily nonsuited, or withdraw himself : whereupon the crier
is ordered to call t/ze p/az'utzf: and if neither he, nor anybody
for him, appears, he is nonsuited, the jurors are discharged, the
action is at an end, and the defendant shall recover his costs.

The reason of this practice is, that a nonsuit is more eligible for
the plaintiff, than a verdict against him: for after a nonsuit,
which is only a default, he may commence the same suit again
" These rules in regard to the treatment of jurors, while determining
upon the verdict, have been to a considerable extent changed in modern times

by statute. Such harsh measures as depriving them of food, ﬁre, and other
necessary comforts, are no longer thought necessary or reasonable.
52
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for the same cause of action ; but after a verdict had, and judg
ment consequent thereupon, he is for ever barred from attacking
the defendant upon the same ground of complaint. But, in case
the plaintiff appears, the jury by their foreman deliver in their
verdict.
A verdict, were dictum, is either privy, or ﬂzblzk. A prity
verdict is when the judge hath left or adjourned the court : and
the jury, being agreed, in order to be delivered from their con
ﬁnement, obtain leave to give their verdict privily to the judge
out of court : which privy verdict is of no force, unless afterwards

affirmed by a public verdict given openly in court ; wherein the
jury may, if they please, vary from the privy verdict. So that
the privy verdict is indeed a mere nullity ; and yet it is a dan
gerous practice, allowing time for the parties to tamper with the
jury, and therefore very seldom indulged. But the only effectual
and legal verdict is the public verdict : in which they openly
declare to have found the issue for the plaintiff, or for the de
fendant; and if for the plaintiff, they assess the damages also

sustained by the plaintiff, in consequence of the injury upon
which the action is brought.

'

Sometimes, if there arises in the case any difﬁcult matter of
law, the jury, for the sake of better information, and to avoid the

danger of having their verdict attainted, will ﬁnd aspecial verdict;
-which is grounded on the statute of Westm. 2, 13 Edw. I., ch.

730, § 2. And herein they state the naked facts, as they ﬁnd
them to be proved, and pray the advice of the court thereon ;
concluding conditionally, that if upon the whole matter the court
should be of opinion that the plaintiff had cause of action, they
-then find for the plaintiff; if otherwise, then for the defendant.
This is entered at length on the record and afterwards argued
' and determined in the court at Westminster, from whence the

issue came to be tried.
Another method of ﬁnding a species of special verdict, is

when the jury ﬁnd a verdict generally for the plaintiff, but sub
ject nevertheless to the opinion of the judge or the court above,
on a special rasc stated by the counsel on both sides with regard
'to a matter of law: which has this advantage over a special
verdict, that it is attended with much less expense, and obtains
a much speedier decision : the fasten (of which in the next
chapter) being stayed in the hands of the officer of m'.sz'_p1-z'us, till
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the question is determined, and the verdict is then entered for
the plaintiff or defendant, as the case may happen. But, as
nothing appears upon the record but the general verdict, the
parties are precluded hereby from the benefit of a writ of error,

if dissatisﬁed with the judgment of the court or judge upon the
point of law. Which makes it a thing to be wished, that a
method could be devised of either lessening the expense of spe

cial verdicts, or else of entering the cause at length upon the
fostra. But in both these instances the jury may, if they think
proper, take upon themselves to determine, at their own hazard,
the complicated question of fact and law; and, without either
special verdict or special case, may ﬁnd a verdict absolutely
either for the plaintiff or defendant.
When the jury have delivered in their verdict, and it is re
corded in court, they are then discharged. And so ends the trial
by jury: a trial which, besides the other vast advantages which
we have occasionally observed in its progress, is also as expedi
tious and cheap, as it is convenient, equitable, and certain ; for
a commission out of chancery, or the civil law courts, for exam

ining witnesses in one cause will frequently last as long, and of
course be full as expensive, as the trial of a hundred issues at
m':z'prz'us : and yet the fact cannot be determined by such com
missioners at all ; no, not till the depositions are published, and
read at the hearing of the cause in court.

CHAPTER XIX.

[BL comr.—noox 111. cu. xx1v.]
Of _?'/1/rigors/zt and ii: 1/161'/Ienls.

IN the present chapter we are to consider the transactions in
a cause, next immediately subsequent to arguing the demurrer,
or trial of the issue.
If the issue be an issue of fact ; and, upon trial by any of the

methods mentioned in the preceding chapters, it be found
for either the plaintiff or defendant, or specially ; or if the plain
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tiff makes default, or is nonsuit ; or whatever, in short, is done

subsequent to the joining of issue and awarding the trial, it is
entered on record, and is called 21j)0S!(‘(l. The substance of which
is, that poslm, afterwards, the said plaintiff and defendant ap
peared by their attorneys at the place of trial ; and a jury, being
sworn, found such a verdict ; or, that the plaintiff, after the jury
sworn, made default, and did not prosecute his suit; or, as the

case may happen. This is added to theroll, which is now re
turned to the court from which it was sent; and the history of
the cause, from the time it was carried out, is thus continued by

the ;70.rtm.
Next follows, .rz'.rt/zly, the judgment of the court upon what
has previously passed; both the matter of law and matter of fact
being now fully weighed and adjusted.
judgment may
however for certain causes be .rus;§e/zdad, or ﬁnally arrested .' for
it cannot be entered till the next term after trial had, and that

upon notice to the other party. So that if any defect of justice
happened at the trial, by surprise, inadvertence, or misconduct,
the party may have relief in the court above, by obtaining a new
trial ; or if, notwitlistanding the issue of fact be regularly decided,
it appears that the complaint was either not actionable in itself,

or not made with sufficient precision and accuracy, the party may
supersede it by arresting or staying the judgment.
1. Causes of sus/>cndz'/zgthe judgment, by granting a new lrial
are at present wholly m1rz'm-z'r, arising from matter foreign
to, or dz’/l0I'S the record. Of this sort are want of notice of trial ;
or any ﬂagrant misbehavior of the party prevailing towards the
jury, which may have influenced their verdict ; or any gross mis
behavior of the jury among themselves : also if it appears by the
judge’s report, certiﬁed to the court, that the jury have brought
in a verdict without or contrary to evidence, so that he is reason
ably dissatisﬁed therewith ; or if they have given exorbitant
damages; or if the judge himself has misdirected the jury, se
that they found an nnjustiﬁable verdict: for these, and other
reasons of the like kind, it is the practice of the court to award a
new, or second, trial.
But if two juries agree in the same or a
similar verdict, a third trial is seldom awarded: for the law will

not read’ly suppose, that the verdict of any one subsequent jury
can eour tervail the oaths of the two preceding ones.
Next ‘.0 doing right, the great object in the administration of
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public justice should be to give public satisfaction. If the ve|~
dict be liable to many objections and doubts in the opinion of his
counsel, or even in the opinion of by-standers, no party would go
away satisﬁed unless he had a prospect of reviewing it. Such
doubts would with him be decisive ; he would arraign the deter
mination as manifestly unjust; and abhor a tribunal which he
imagined had done him an injury without a possibility of redress.
Granting anew trial. under proper regulations, cures all these
inconveniences, and at the same time preserves entire and ren

ders perfect that most excellent method of decision, which is the
glory of the English law. Anew trial is a rehearing of the cause
before another jury; but with as little prejudice to either party,
as if it had never been heard before.
No advantage is taken of
the former verdict on the one side, or the rule of court for award

ing such second trial on the other : and the subsequent verdict,
though contrary to the ﬁrst, imports no tittle Of blame upon the
former jury; who, had they possessed the same lights and ad_
vantages, would probably have altered their own opinion. The
parties come better informed, the counsel better prepared, the law

is more fully understood, the judge is more master of the subject;
and nothing is now tried but the. real merits of the case.
A suﬁicient ground must however be laid before the court, to
satisfy them that it is necessary to justice that the cause should
be farther considered. If the matter be such, as did not or could
not appear to the judge who presided at 1u'.ri prius, it is disclosed
to the court by a_[7idaw'l.' if it arises from what passed at the trial,
it is taken from the judge's information ; who usually makes a
special and minute report of the evidence. Counsel are heard on
both sides to impeach or establish the verdict, and the court give

their reasons at large why a new examination ought orought not
to be allowed. The true import of the evidence is duly weighed,
false colors are taken off, and all points of law which arose at

the trial are upon full deliberation clearly explair ed and settled.
Nor do the courts lend too easy an ear to every application
for a review of the former verdict. They must be satisﬁed, that

there are strong probable grounds to suppose that the merits have
not been fairly and fully discussed, and that the decision is not
agreeable to the justice and truth of the case. A new trial is not
granted, where the value is too inconsiderable to merit a second
examination. It is not granted upon nice and formal objections
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which do not go to the real merits. It is not granted in cash:
of strict right or summumjus, where the rigorous exaction of ex
treme legal justice is hardly reconcilable to conscience. Nor is
it granted where the scales of evidence hang nearly equal: that
which leans against the former verdict ought always very strongly
to preponderate.
2. Arrests of judgment arise from inlri/zsie causes, appearing
upon the face of the record.

Of this kind are, ﬁrst, where the

declaration varies totally from the original writ; as where the
writ is in debt or detin,ue, and the plaintiff declares in an action
on the case for an asrzmz/)sz't : for, the original writ out of chan
cery being the foundation and warrant of the whole proceedings
in the common pleas, if the declaration does not pursue the na
ture of the writ, the court's authority totally fails. Also, secondly,
where the verdict materially differs from the pleadings and issue
thereon ; as if, in an action for words, it is laid in the declara
tion that the defendant said, “ the plaintiff is a bankrupt ; ” and
the verdict ﬁnds specially that he said, “the plaintiff will be a
bankrupt."

Or, thirdly, if the case laid in the declaration is not

suﬁicient in point of law to found an action upon.

And this is

an invariable rule with regard to arrests of judgment upon matter

of law, “ that whatever is alleged in arrest of judgment must be
such matter, as would upon demurrer have been sufﬁcient to
overturn the action or plea." As if, on an action for slander in
calling the plaintiff a Jew, the defendant denies the words, and
issue is joined thereon ; now, if a verdict be found for the plain

tiff, that the words were actually spoken, whereby the fact is es
tablished, still the defendant may move in arrest of judgment,
that to call a man a Jew is not actionable : and, if the court be

of that opinion, the judgment shall be arrested, and never en
tered for the plaintiff. But the rule will not hold e convrrso
“that everything that may be alleged as cause of demurrer will
be good in arrest of judgment ;" for if a declaration or plea omits
to state some particular circumstance, without proving of which,
at the trial, it is impossible to support the action or defence, this
omission shal be aided by a verdict. As if, in an action of tres
pass, the decla ‘ation doth not allege that the trespass was com

mitted on any zertain day ; or if the defendant justiﬁes, by pre
scribing for a r ght of common for his cattle, and does not plead
that his cattle were [want and rour/mu! on the land ;

tho_ugh
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either of these defects might be good cause to demur to the dec
laration or plea, yet if the adverse party omits to take advan
tage of such omission in due time, but takes issue, and has a

verdict against him, these exceptions cannot after verdict be
moved in arrest of judgment.

For the verdict ascertains those

facts, which before from the inaccuracy of the pleadings might be v
dubious ; since the law will not suppose, that a jury under the in
spection of a judge, would ﬁnd a verdict for the plaintiff or defend
ant, unless he had proved those circumstances, without which

his general allegation is defective. Exceptions, therefore, that
are moved in arrest of judgment, must be much more material
and glaring than such as will maintain a demurrer: or, in other
words, many inaccuracies and omissions, which would be fatal, if

early observed, are cured by a subsequent verdict; and not suf
fered, in the last stage of a cause, to unravel the whole proceed

ings.

But if the thing omitted be essential to the action or de

fense, as if the plaintiff does not merely state his title in a defec

tive manner, but sets forth a title that is totally defective in it
self, or if to an action of debt the defendant pleads not guilty,
instead of 111'! debct, these cannot be cured by a verdict for the
plaintiff in the ﬁrst case, or for the-defendant in the second.
If, by the misconduct or inadvertence of the pleaders, the
issue be joined on a fact totally immaterial, or insuﬂicient to
determine the right, so that the court upon the ﬁnding cannot
know for whom judgment ought to be given ; as if, in an action on
the case in as:mn;ﬁsz't against an executor, he pleads that he
himself (instead of the testator) made no such promise : or if, in
an action of debt on bond conditioned to pay money on or dqfore’
a certain day, the defendant pleads payment on the day: (whicl:
issue, if found for the plaintiff, would be inconclusive, as the

money might have been paid brfare); in these cases the court
will after verdict award a 7’éﬁ!£'lZd£’7', qzmdjmrtcs 11"}/acz't¢"I1t ; unless
it appears from the whole record that nothing material can pos
sibiy be pleaded in any shape whatsoever, and then a repleader

would be fruitless. And, whenever a repleader is granted, the
pleadings must begin de 120710 at that stage of them, whether it
be the plea, replication, or rejoinder, &c., wherein there appears
‘:0 have been the ﬁrst defect, or deviation from the regular
course.
If judgment is not by some of these means arrested within the

I
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ﬁrst four days of the next term after the trial, it is then to be en
tered on the roll or record. Judgments are the sentence of the law,
pronounced by the court upon the matter contained in the record ;
and are of four sorts. First, where the facts are confessed by
the parties, and the law determined by the court ; as in case of
_ judgment upon d£mur1'cr.' secondly, where the law is admitted by
the parties, and the facts disputed; as in the case of judgment on a
verdict : thirdly, where both the fact and the law arising thereon
are admitted by the defendant; which is the case of judgments
by a £01;/'es.rz'o/1 or a'qfault: or, lastly, where the plaintiff is con
vinced that either fact, or law, or both, are insufficient to support
his action, and therefore abandons or withdraws his prosecution ;

which is the case in judgments upon a nousuit or ratm.rz't.
The judgment, though pronounced or awarded by the judges,
is not their determination or sentence, but the determination

and sentence of t/ze law. It is the conclusion that naturally and
regularly follows from the premises of law and fact, which stands
thus: against him, who hath rode over my com, I may recover

damages by law: but A. hath rode over my corn; thereforel
shall recover damages against A. If the major proposition be
denied, this is a demurrer in law; if the minor, it is then an issue

of fact : but if both he confessed (or determined) to be right, the
conclusion or judgment of the court cannot but follow. \Vhich
judgment or conclusion depends not therefore on the arbitrary
caprice of the judge, but on the settled and invariable principles
of justice. The judgment, in short, is the remedy prescribed by
law for the redress of injuries; and the suit or action is the
vehicle or means of administering it. What that remedy may
be, is indeed the result of deliberation and study to point out,

and therefore the style of the judgment is, not that it is decreed
or resolved by the court, for then the judgment might appear to
be their own ; but, “it is considered,” con.ridcratzmz es! 170

iruriam, that the plaintiff do recover his damages, his debt, his
possession, and the like : which implies that the judgment is
none of their own ; but the act of law, pronounced and declared

by the court, after due deliberation and inquiry.
All these species of judgments are either interlocutory orﬁnal.
Inter /ocutory judgments are such as are given in the middle of a
cause upon some plea, proceeding, or default, which is only
intermediate, and does not ﬁnally determine or complete the
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suit. Of this nature are all judgments for the plaintiff upon
pleas in abatement of the suit or action : in which it is considered
by the court, that the defendant do answer over, rejspolzdeat
azm‘cr; that is, put in a more substantial plea.

It is easy to ob

serve, that the judgment here given is not ﬁnal, but merely
interlocutory ; for there are afterwards farther proceedings to be
had, when the defendant has put in a better answer.

But the interlocutory judgments, most usually spoken of, are
those incomplete judgments, whereby the 7'4?‘/it of the plaintiff
is indeed established, but the quantum of damages sustained by
him is not ascertained: which is a matter that cannot be done
without the intervention of a jury. This can only happen where
the plaintiff recovers ; for, when judgment is given for the defend
ant, it is always complete as well as ﬁnal. And this happens, in
the ﬁrst place, where the defendant suffers judgment to go
against him by default, or 111'/zil dz'cz'z‘; as if he puts in no plea at
all to the plaintiff's declaration ; by confession or cog/10222‘! actio
mwz, where he acknowledges the plaintiff's demand to be just ;
or by non rm/z z‘/zformatus, when the defendant’s attorney declares
he has no instruction to say anything in answer to the plaintiff,
or in defence of his client; which is a species of judgment by
default. If these, or any of them, happen in actions where the
speciﬁc thing sued for is recovered, as in actions of debt for a
sum certain, the judgment is absolutely complete. And therefore
it is very usual, in order to strengthen a creditor's security, for
the debtor to execute a warrant of attorney to some attorney
named by the creditor, empowering him to confess a judgment by
either of the ways just now ,mentioned (by ui/11'! dicit, cog/zoait
aclz'0/mu, or 11011 sum 1'/zformnlus) in an action of debt to be
brought by the creditor against the debtor for the speciﬁc sum
due: which judgment, when confessed, is absolutely complete
and binding ; provided the same (as is also required in all other
judgments) be regularly docqum/ted, that is, abstracted and entered
in a book, according to the directions of statute 4 & 5 W. 8: M.,
ch. 20. But, where damages are to be recovered, a jury must be
called in to assess them; unless the defendant, to save charges,

will confess the whole damages laid in the declaration : otherwise
the entry of the judgment is, “that theplaintiff ought to recover
his damages (indeﬁnitely), but because the court know not what
damages the said plaintiff hath sustained, therefore the sheriff is
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commanded, that by the oaths of twelve honest and lawful men
he inquire into the said damages, and return such inquisition into
court." This process is called a writ of inquiry,‘ in the execu
tion of which the sheriff sits as judge, and tries by a jury, sub
ject to nearly the same laws and conditions as the trial by jury
at nz'sz'prz'u:, what damages the plaintiff hath really sustained ;
and when their verdict is given, which must assess some damages,

the sheriff returns the inquisition, which is entered upon the roll
in manner of a postea ,' and thereupon it is considered, that
the plaintiff do recover the exact sum of the damages so
assessed.

In like manner, when a demurrer is determined for

the plaintiff upon an action wherein damages are recovered,
the judgment is also incomplete, without the aid.of a writ of
inquiry.
Final judgments are such as at once put an end to the ac
tion, by declaring that the plaintiff has either entitled himself, or
has not, to recover the remedy he sues for. In which case, if the
judgment be for the plaintiff, it is also considered that the de
fendant be either amerced, for his wilful delay of justice in not
immediately obeying the king's writ by rendering the plaintiff his
due ; or be taken up, caj)1'a!ur, till he pays a ﬁne to the king for
the public misdemeanor which is coupled with the private injury,
in all cases of force, of falsehood in denying his own deed, or
unjustly claiming property in replcvin, or of contempt in diso
beying the command of the king’s writ or the express prohibition
of any statute. But now in case of trespass, ejectment, assault,
and false imprisonment, it is provided by the statute 5 & 6 W.
& M., ch. 12, that no writ of ca;7z'a,; shall issue for this ﬁne, nor

any ﬁne be paid : but the plaintiff shall pay 6s. 8a’. to the proper
oﬁicer, and be allowed it against the defendant among his
other costs. And therefore upon such judgments in the com
mon pleas they used to enter that the ﬁne was remitted, and
now in both courts they take no notice of any ﬁne or ca;>z'a.r at
all. But if judgment be for the defendant, then in ‘case of fraud
and deceit to the court, or malicious or vexatious suits, the plain
tiff may also be ﬁned ; but in most cases it is only considered,
that he and his pledges of prosecuting be (nomina'ly) amerced
for his false claim, profalro 1:/amorc suo, and that the defendant

may go thereof without a day, eat imle sine die, that is, without
any further continuance or adjournment; the king‘s writ com
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manding his attendance, being now fully satisﬁed, and his inno
cence publicly cleared.
Tbus much for judgments; to which costs are a necessary
appendage ; it being now as well the maxim of ours as of the civil
law, that “ 2/z'otu.r 2/iotari in e.rjmzsz'r ro/zdrwmandu.r art ; " though
the common law did not professedly allow any, the amercement of
the vanquished party being his _o_nly punishment.
After judgment is entered, oxorzztzou will immediately follow,
unless the party condemned thinks himself unjustly aggrieved
by any of these proceedings, and then hé has his remedy to re
verse them by several writs in the nature of appeals, which we

shall consider in the succeeding chapter.

CHAPTER XX.
[BL. COMM.—BOOK 111. err. xxv.]
Of 1’rozeedz'/lg: in tire Mzlztre of Appeals.

THE principal method of redress for erroneous judgments in
the king’s court of record, is by writ of error to some superior
court of appeal.
A writ of error lies for some supposed mistake in the 'pro~
ceedings of a court of record; for to amend errors in a base
court, not of record, a writ of false judgmmt lies. The writ of
error only lies upon matter of law arising upon the face of the
proceedings ; so that no evidence is required to substantiate or
support it ; there being no method of reversing an error in the
determination of facts, but by an attaint, or a new trial, to cor

rect the mistakes of the former verdict.
Formerly the suitors were much perplexed by writs of error
brought upon very slight and trivial grounds, as mis-spelling and
other mistakes of the clerks, all which might be amended at the
common law, while all the proceedings were in paper; for they

were then considered as only ﬁeri, and therefore subject to the
control of the courts. But, when onc'e the record was made up,
it was formerly held, that by the common law no amendment
could be permitted, unless within the very terms in which the
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judicial act so recorded was done ; for during the term the record
is in the breast of the court; but afterwards it admitted of no
alteration. But now the courts are become more liberal; and,

where justice requires it, will allow of amendments at any time
while the suit is depending, notwithstanding the record be made
up, and the term be past.

For they at present consider the pro

ceedings as in _/ieri, till judgment is given ; and therefore that,
till then, they have power to permit amendments by the common
law; but when judgment is once given and enrolled, no amend
ment is permitted in ‘any subsequent term. Mistakes are also
effectually helped by the statutes of amendments and jeqfails;
so called, because when a pleader perceives any slip in the form
of his proceedings, and acknowledges such error (jeafaile , he is
at liberty by those statutes to amend it; which amendment is
seldom actually made, but the beneﬁt of the acts is attained by
the court's overlooking the exception.

These statutes are many

in number, and the provisions in them too minute to be here
taken notice of, otherwise than by referring to the statutes them
selves ; by which all triﬂing exceptions are so thoroughly guarded
against, that writs of error cannot now be maintained, but for

some material mistake assigned.
A writ of error lies from the inferior courts of record in
England into the king’s bench, and not into the common pleas.1
Also from the king‘s bench in Ireland to the king’s bench in
England. It likewise may be brought from the common pleas at
\/Vestminster to the king's bench; and then from the king's bench
the causeis removable to the House of Lords. From proceedings
on the law side of the exchequer a writ of errorlies into the court
of exchequer chamber before the lord chancellor, lord treasurer,
and the judges of the court of king's bench and common pleas;
and from thence it lies to the House of Peers. From proceedings
in the king’s bench, in debt, detinue, covenant, account, case, eject

ment, or trespass, originally begun therein by bill (except where
be king is party), it lies to the exchequer chamber, before the jus
tices of the common pleas and barons of the exchequer; and from
thence also to the House of Lords; but where the proceedings
in the king’s bench do notvﬁrst commence therein by bill, but by
1 But the practice was afterwards changed so that error lay from eithel
of the three superior courts of law to the Exchequer Chamber, and thence tc
the House of Lords. Appeals are now taken to the Court of Appeal.
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original writ sued out of chancery, this takes the case out of the
general rule laid down by the statute ; so that the writ of error
then lies, without any intermediate state of appeal, directly to
the House of Lords, the dernier resort for the ultimate decision of

every civil action. Each court of appeal, in their respective
stages, may, upon hearing the matter of law in which the error
is assigned, reverse or affirm the judgment of the inferior courts,
but none of them ‘are ﬁnal, save only the House of Peers, to
whose judicial decisions all other tribunals must therefore sub
mit, and conform their own.

And thus much for the reversal

or aﬂirmance of judgments at law, by writs in the nature of ap
peals.

CHAPTER XXI.
[BL. COMM.—BOOK III. cu. xxvr]
Of Exrrution.

IF the regular judgment of the court, after the decision of
the suit, be not suspended, superseded, or reversed, by one or
other of the methods mentioned in the two preceding chapters

the next and last step is the e‘.t'ecztli0n of that judgment; or put
ting the sentence of the law in force. This is performed in dif
ferent manners, according to the nature of the action upon which
it is founded, and of the judgment which is had or recovered.
If the plaintiff recovers in an action real or mixed, whereby
the seizin or possession of land is awarded to him, the writ of
execution shall be an /zabcrefacias sez'.rz'nam, or writ of seizin, of
a freehold ; or an /za&erefacz'as /m.r.ressinrzenz, or writ of possession
of a chattel interest. These are writs directed to the sheriff of
the county, commanding him to give actual possession to the
plaintiff of the land so recovered ; in the execution of which the

sheriff may take with him the posse comilatus, or power of the
county ; and may justify breaking open doors, if the possession
be not quietly delivered. But, if it be peaceably yielded up, the
delivery of a twig, a turf, or the ring of the door in the name of

seizin, is suﬂicient execution of the writ.
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In actions where the judgment is that something in special
be done or rendered by the defendant, then, in order to compei
him so to do, and to see the judgment executed, a special writ of
execution issues to the sheriff, according to the nature of the
case. As upon an assize of nuisance, or quad ;9crmz'ttat ;7ra:ter
nerc, where one part of thejudgment is quad uocummtum amora
atur, a writ goes to the sheriff to abate it at the charge of the par
ty, which likewise issues even in case of an indictment. Upon a
replevin, the writ of execution is the writ dc retomo /zabmdo. In
detinue, after judgment, the plaintiff shall have a a’z'strz'uga:, to
compel the defendant to deliver the goods, by repeated distresses
of his chattels : or else a rcirefacias against any third person in
whose hands they may happen to be, to show cause why they
should not be delivered : and if the defendant still continues ob
stinate, then (if the judgment hath been by default or on demur
rer) the sheriff shall summon an inquest to ascertain the value

of the goods, and the plaintiff's damages ; which (being either so
assessed, or by the verdict in case of an issue) shall be levied on
the person or goods of the defendant. So that, after all, in re
plevin and detinue (the only actions for recovering the speciﬁc

possession of personal chattels), if the wrongdoer be very per
verse, he cannot be compelled to a restitution of the identical
thing taken or detained; but he still has his election, to deliver
the goods, or their value : an imperfection in the law, that results
from the nature of personal property, which is easily concealed
or conveyed out of the reach of the justice, and not always amen

able to the magistrate.
Executions in actions where money only is recovered, as a
debt or damages (and not any speciﬁc chattel), are of ﬁve sorts:
either against the body of the defendant; or against his goods
and chattels; or against his goods and the profits of his lands;
or against his goods and the p0sse.m'0u of his lands ; or against
all three, his body, lands, and goods.

I. The ﬁrst of these species of execution, is by writ of ca;>z'a.r
ad s'alz'.\‘facimdum,- which addition distinguishes it from the for

mer mpias ad rcspo/m't'/zdum, which lies to compel an appearance
at the beginning of a suit.

And, properly speaking, this cannot

be sued out against any but such as were liable to be taken upon
the former mpias. The intent of it is, to imprison the body of
the debtor till satisfaction be made for the debt. costs, and dam
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ages; it therefore doth not lie against any privileged persons,
peers, or members of parliament, nor against executors or admin
istrators, nor against such other persons as could not be origin
ally held to bail. And Sir Edward Coke also gives us a singular
instance, where a defendant in 14 Edw. III., was discharged from

a oapiar, because he was of so advanced an age, quad pa’/mm im
jIrz'soua2/zmli .rz/biro non j)0tc.rt. If an action be brought against
a husband and wife for the debt of the wife, when sole. and the

plaintiff recovers judgment, the capias shall issue to take both
husband and wife in execution : but, if the action was originally
brought against herself, when sole, and pending the suit she
marries, the ca;)ias shall be awarded against her only, and not
against her husband. Yet, if judgment be recovered against a
husband and wife for the contract, nay, even for the personal
misbehavior of the wife during her eoverture, the caﬂas shall
issue against the husband only: which is one of the many great
privileges of English wives.
The writ of capias a:z' satisfacz'mdmn is an execution of the
highest nature, inasmuch as it deprives a man of his liberty, till
he makes the satisfaction awarded ; and therefore, when a man is

once taken in execution upon this writ, no other process can
be sued out against his lands or goods. Only by statute 21 Jae.
I., ch. 24, if the defendant dies, while charged in execution upon
this writ, the plaintiff may, after his death, sue out a new execu

tion against his lands, goods, or chattels. The writ is directed to
the sheriff, commanding him to take the body of the defend
ant and have him at Westminster on a day therein named, to
make the plaintiff satisfaction for his demand. And, if he does
not then make satisfaction, he must remain in custody till he does.
This writ may be sued out, as may all other executory process,
for costs, against a plaintiff as well as a defendant, when judg
ment is had against him.
\/Vhen a defendant is once in custody upon this process, he is
to be kept in arcta ct salva cuslodia ,- and if he be afterwards seen
at large, it is an escape; and the plaintiff may have an action
thereupon against the sheriff for his whole debt. For though,
upon arrests, and what is called mosuo process, being such as
intervenes between the commencement and end of a suit, the

sheriff, till the statute 8 & 9Wm. III., ch. 27, might have indulged
the defendant as he pleased, so as he produced him in court
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to answer the plaintiff at the return of the writ: yet, upon 2|
taking in execution, he could never give any indulgence ; for, in

that case, conﬁnement is the whole of the debtor's punishment,
and of the satisfaction made to the creditor. Escapes are either
voluntary, or negligent. Voluntary are such as are by the ex
press consent of the keeper ; after which he never can retake his
prisoner again (though the plaintiff may retake him at any
time,) but the sheriff must answer for the debt. Negligent escapes
are where the prisoner escapes without his keeper’s knowledge or
consent ; and then upon fresh pursuit the defendant may be
retaken, and the sheriff shall be excused, if he has him again

before any action brought against himself for the escape. A res
cue of a prisoner zn ezrccutz'ou, either going to gaol or in gaol, or a
breach of prison, will not excuse the sheriff from being guilty of
and answering for the escape; for he ought to have sufﬁcient
force to keep him, since he may command the power of the county.
If a mpins ad sm‘z‘sfzn-2'6/m'mn is sued out, and a non ext 2'/wmtus
is returned thereon, the plaintiff may sue out a process against
the bail, if any were given: who, we may remember, stipulated
in this triple alternative, that the defendant should, if condemned
in the suit, satisfy the plaintiff his debt and costs; or that he

should surrender himself a prisoner or that they would pay it for
him: as therefore the two former branches of the alternative are
neither of them complied with, the latter must immediately take
place. In'order to which a writ of scz'refacz'a.r may be sued out
against the bail, commanding them to show cause why the plaintiff
should not have execution against them for his debt and damages :
and on such writ, if they show no suﬁicient cause, or the defendant
does not surrender himself on the day of the return, or of show

ing cause (for afterwards is not sufficient), the plaintiff may have
judgment against the bail, and take out a writ of ca/u'as ad;.ztz'.r
faciendmn or other process of execution against them.
2. The next species of execution is against the goods and
chattels of the defendant , and is called a writ of ﬁeri facias, from
the words in it where the sheriff is commanded, quad ﬁcrifaciat
dz 601113‘, that be cause to be made of the goods and chattels of
the defendant the sum or debt recovered. This lies as well
against privileged persons, peers, &c. as other common persons;

and against executors or administrators with regard to the goods

of the deceased.

The sheriff may not break open any outer
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doors, to execute either this, or the former writ : but must enter_

peaceably ; and may then break open any inner door, belonging

to the defendant, in order to take the goods.

And he may sell

the goods and chattels (even an estate for years, which is a
chattel real) of the defendant, till he has raised enough to satisfy

the judgment and costs ; ﬁrst paying the landlord of the premises,
upon which the goods are found, the arrears of rent then due,
not exceeding one year's rent in the whole. If part only of the
debt be levied on a ﬁeri facias, the plaintiff may have a ca‘/)z'a: ad
salzkfaczkvzdurn for the residue.1
3. A third species of execution is by the writ of /21/arz'facz'a: ,'
which affects a man’s goods and the proﬁt: of his lands, by com
manding the sheriff to levy the plaintiff's debt on the lands and
goods of the defendant: whereby the sheriff may seize all his
goods, and receive the rents and proﬁts of his lands, till satis

faction be made to the plaintiff. Little use is now made of this
writ ; the remedy by e/egit which takes possession of the lands
themselves, being much more effectual.
4» The fourth species of execution is by the writ of elegit,-’
which is a judicial writ given by the statute l/Vestm. 2, 13 Edw.
1., ch. 18, either upon a judgment for a debt, or damages; or
upon the forfeiture of a recognizance taken in the king's court.
By the common law a man could only have satisfaction of goods,
chattels, and the present proﬁts of lands, by the two last men
tioned writs of ﬁcri farias, or let/arz' facias ,' but not the posses
sion of the lands themselves; which was a natural consequence
of the feudal principles, which prohibited the alienation, and of
course the incumbering of the ﬁef with the debts of the owner.
1 The writs of execution commonly in use in the United States, are the

writ ofﬁerz'fac1'a.r (usually termed aﬁ. fa.), by which the sheriff is directed
to levy upon the debtor's goods and chattels, and the writ of ca;>z'a.r ad sal
i.ifru'z'mdl///z (usually termed a az. sa.) which commands the sheriff to take
the defendant into custody and conﬁne him until the judgment is satisﬁed.
In some States, special writs of execution have been established by statute;
but they closely resemble, in their scope and effect, those which existed at
common-law, though the former technical names may have been discarded.
Thus, there is uniformly one form of writ issuable against the property, and;
another against the person. The writ of e/egit is not in use in this country
except in one or two States; but there are statutory provisions in the several.
States providingfor the levy of execution upon the debtor’s real estate, in,
case of deﬁciency of personal assets.
1 See anle, page 343, note 9.
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And, when the restriction of alienation began to wear away, the
consequence still continued ; and no creditor could take the pos
session of lands, but only levy the growing proﬁts : so that if the
defendant aliened his lands, the plaintiff was ousted of his remedy
The statute therefore granted this writ (called an rlegit, because

it is in the choice or election of the plaintiff whether he will sue
out this writ or one of the former), by which the defendants
goods and chattels are not sold, but only appraised ; and all of
them (except oxen and beasts of the plough) are delivered to the
plaintiff, at such reasonable appraisement and price, in part of
satisfaction of his debt. If the goods are not sufﬁcient, then the
moiety or one half of his freehold lands, which he had at the time
of the judgment given, whether held in his own name, or by any
other in trust for him, are also to be delivered to the plaintiﬁ'; to
hold, till out of the rents and proﬁts thereof the debt be levied,
or till the defendant's interest be expired; as till the death of
the defendant, if he be tenant for life or in tail. During this
period the plaintiff is called tenant by rlegit, of whom we spoke
in a former part of these Commentaries. We there observed that
till this statute, by the ancient common law, lands were not liable
to be charged with, or seized for, debts; because by these means

the connection between lord and tenant might be destroyed, '
fraudulent alienations might be made, and the services be trans

ferred to be performed by a stranger; provided the tenant in
curred a large debt, suﬁicient to cover the land. And therefore,
even by this statute, only one half was, and now is, subject to
execution ; that out of the remainder sufficient might be left for
the lord to distrain upon for his services. And upon the same
‘feudal principle, copyhold lands are at this day not liable to be
taken in execution upon a judgment. But, in case of a debt to
the king, it appears by magua c/zarta, ch. 8, that it was allowed by
‘the common law for him to take possession of the lands till the
debt was paid. For he, being the grand superior and ultimate
-proprietor of all landed estates, might seize the lands into his own
hands, if any thing was owing from the vassal ; and could
-not be said to be defrauded of his services, when the ouster of the

-vassal proceeded from his own command. This execution, or
seizing of lands by ale-git, is of so high a nature, that after it the

body of the defendant cannot be taken : but if execution can only
be had of the goods, because there are no lands, and such goods
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are not suﬁicient to pay the debt, a mpias ad salz'.gfacz'mdmn
may then be had after the tle'git ; for such c/rgit is in this case

no more in effect than a ﬁcrz’ facias. So that body and goods
may be taken in execution, or land and goods ; but not body and
land too, upon any judgment between subject and subject in the
course of the common law. But
5. Upon some prosecutions given by statute; as in the case
of recognizances or debts acknowledged on statutes-merchant,

or statutes-staple (pursuant to the statutes I3 Edw. I. de merca
toribus, and 27 Edw. III., ch. 9); upon forfeiture of these, the

body, lands, and goods may all be taken at once in execution, to
compel the payment of the debt. The process hereon is usually
called an e::te'nt, or ezrtmdifzzdas, because the sheriff is to cause

the lands, &c., to be appraised to their full extended value, be
fore he delivers them to the plaintiff, that it may be certainly
known how soon the debt will be satisﬁed.
These are the methods which the law of England has pointed
out for the execution of judgments: and when the plaintiffs
demand is satisﬁed, either by the voluntary payment of the
defendant, or by this compulsory process, or otherwise, satisfac

tion ought to be enter-;d on the record, that the defendant may
not be liable to be hereafter harassed a second time on the same
account. But all these writs of execution must be sued out
within a year and a day after the judgment is entered; other
wise the court concludes 1>rz'mafzzrz'e that the judgment is satis
ﬁed and extinct: yet however it will grant a writ of scirefacias
in pursuance of statute \1Vestm. 2, 13 Edw. 1., ch. 45, for the
defendant to show cause why the judgment should not be revived,
and execution had against him; to which the defendant may
plead such matter as he has to allege, in order to show why

process of execution should not be issued: or the plaintiff may
still bring an action of debt, founded on this dormant judgment,
which was the only method of revival allowed by the common law.
And here this part of our Commentaries, which regularly
treats only of redress at the common law, would naturally draw
to a conclusion. But, as the proceedings in the courts of equity
are very different from those at common law, and as those courts
are of a very general and extensive jurisdiction, it is in some
measure a branch of the task I have undertaken, to give the

studcr‘. some general idea of the forms of pr. ctice adopted by
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those courts.

These will therefore be the subject of the ensuing

chapter.

CHAPTER XXII.
[BL. comr.—noox III. cu. xxvu.]
Of Prarmlz'/lg: in Me Court: qf Equity.

BEFORE we enter on the proposed subject of the ensuing
chapter, viz. the nature and method of proceedings in the courts
of equity, it will be proper to recollect the observations which
were made in the beginning of this book on the principal tri
bunals of thatkind, acknowledged by the constitution of England ;
and to premise a few remarks upon those particular causes,

wherein any of them claims and exercises 3. sole jurisdiction,
distinct from and exclusive of the other.
I have already attempted to trace (though very concisely) the
history, rise, and progress, of the extraordinary court, or court
of equity, in chancery. The same jurisdiction is exercised, and
the same system of redress pursued, in the equity court of the
exchequer; with a distinction however, as to some few matters,

peculiar to each tribunal, and in which the other cannot inter
fere.

And, ﬁrst, of those peculiar to the chancery.

I. Upon the abolition of the court of wards, the care, which
the crown was bound to take as guardian of its infant tenants,
was totally extinguished in every feudal view ; but resulted to
the king in his court of chancery, together with the general
protection of all other 1‘/zfants in the kingdom. When therefore
a fatherless child has no other guardian, the court of chancery
has a right to appoint one: and from all proceedings relative
thereto, an appeal lies to the House of Lords. The court of ex
chequer can only appoint a guardian ad liz‘mz, to manage the

defence of the infant if a suit be commenced against him; a
power which is incident to the jurisdiction of every court of jus
tice: but when the interest of a minor comes before the court
judicially, in the progress of a cause, or upon a bill for that pur

pose ﬁled, either tribunal indiscriminately will take care of the
property of the infant.
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2. As to z'dz'ot.r and lzmatz'c:; the king himself used fr rmerly

to commit the custody of them to proper committees, in every
particular case ; but now, to avoid solicitations and the very
shadow of undue partiality, a warrant is issued by the king
under his royal sign manual, to the chancellor or keeper of his
seal, to perform this office for him : and, if he acts improperly in
granting such custodies, the complaint must be made to the
king himself in council. But the previous proceedings on the
commission, to inquire whether or no the party be an idiot or a
lunatic, are on the law side of the court of chancery, and can

only be redressed (if erroneous) by writ of error in the regular
course of law.
3. The king, as farms ;>am'az, has the general superintend
ence of all r/zarz'tz'es; which he exercises by the keeper of his
conscience, the chancellor.

And therefore whenever it is neces

sary, the attorney-general, at the relation of some informant
(who is usually called the relator), ﬁles ex oﬁaio an information
in the court of chancery to have the charity properly established.
By statute also 43 Eliz., ch. 4, authority is given to the lord

chancellor or lord keeper, and to the chancellor of the duchy of
Lancaster, respectively, to grant commissions under their several
seals, to inquire into any abuses of charitable donations, and
rectify the same by decree; which may be reviewed in the re
spective courts of the several chancellors, upon exceptions taken
thereto. But, though this is done in the petty bag ofﬁce in the
court of chancery, because the commission is there returned, it
is not a proceeding at common law, but treated as an original
cause in the court of equity. The evidence below is not taken
down in writing, and the respondent in his answer to the excep
tions may allege what new matter he pleases ; upon which they
go to proof, and examine witnesses in writing upon all the
matters in issue: and the court may decree the respondent to
pay all the costs, though no such authority is given by the statute.
And as it is thus considered as an original cause throughout, an
appeal lies of course from the chancellor’s decree to the house of
peers, notwithstanding any loose opinions as to the contrary.
4. By the several statutes relating to balzkrupts, a summary
iurisdiction is given to the chancellor, in many matters conse
quential or previous to the commissions thereby directed to be
issued; from which the statutes give no appeal.
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Or. the other hand, the jurisdiction of the court of chancery
doth not extend to some causes, wherein relief may be had in
the exchequer. No information can be brought in chancery for
such mistaken charities, as are given to the king by the statutes
for suppressing superstitious uses.

Nor can chancery give any

relief against the king, or direct any act to be done by him, or
make any decree disposing of or affecting his property ; not even
in cases where he is a royal trustee. Such causes must be de
termined in the court of exchequer, as a court of revenue; which

alone has power over the king's treasure, and the officers em
ployed in its management: unless where it properly belongs to
the duchy court of Lancaster, which hath also a similar juris
diction as a court of revenue; and, like the other, consists of

both a court of law and a court of equity.
In all other matters, what is said of the court of equity in
chancery will be equally applicable to the other courts of equity.
Whatever difference there may be in the forms of practice, it
arises from the different constitution of their officers: or, if they
differ in any thing more essential, one of them must certainly be
wrong; for truth and justice are always uniform, and ought equally
to be adopted by them all.
Let us next take a brief, but comprehensive, view of the

general nature of equity, as now understood and practised in our
several courts of judicature. I have formerly touched upon it,
but imperfectly : it deserves a most complete explication. Yet
as nothing is hitherto extant, that can give astranger a tolerable
idea of the courts of equity subsisting in England, as distin
guished from the courts of law, the compiler of these observations

cannot but attempt it with difﬁdence : those who know them
best, are too much employed to ﬁnd time to write; and those
who have attended but little in those courts, must be often at a

loss for materials.
Equity then, in its true and genuine meaning, is the soul and
spirit of all law : /msz'1z've law is construed, and rational law is
made by it. In this, equity is synonymous to justice; in that, to
the true sense and sound interpretation of the rule. But the
very terms of a court of vgm'l_y, and a court of law, as contrasted
to each other, are apt to confound and mislead us: as if the one
judged without equity, and the other was not bound by any law.
Whereas every deﬁnition or illustration to be met with, which
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now draws a line between the two jurisdictions, by setting law
and equity in opposition to each other, will be found either to
tally erroneous, or erroneous to a certain degree
I. Thus in the ﬁrst place it is said, that it is the business of
a court of equity in England to abate the rigor of the common
law. But no such power is contended for. Hard was the case
of bond-creditors whose debtor devised away his real estate;
rigorous and unjust the rule, which put the devisee in a better
condition than the heir ; yet a court of equity had no power to
interpose. Hard is the common law still subsisting, that land
devised, or descending to the heir, shall not be liable to simple

contract debts of the ancestor or devisor, although the money
was laid out in purchasing the very land; and that the father
shall never immediately succeed as heir to the real estate of the

son‘: but a court of equity can give no relief; though in both
these instances the artiﬁcial reason of the law, arising from feudal

principles has long ago entirely ceased. The like may be ob
served of the descent of lands to a remote relation of the whole
blood, or even their escheat to the lord, in preference to the

owner’s half brother. In all such cases of positive law, the
courts of equity, as well as the courts of law, must say with
Ulpian, “ /zo,r qzu'rz'r-In jwrqztrz/n dmvmz est, red ita lat rcrzl/)ta est."
2. It is said, that a court of equity determines according to
the spirit of the rule, and not according to the strictness of the
letter. But so also does a court of law. Both, for instance, are

equally bound, and equally profess, to interpret statutes according
to the true intent of the legislature. In general law all cases
cannot be foreseen ; or, if foreseen, canno_t be expressed: some

will arise that will fall within the meaning, though not within the
words, of .the legislator; and others, which may fall within the

letter, may be contrary to his meaning, though not expressly
excepted.

These cases, thus out of the letter, are often said to

be within the equity, of an ‘act of parliament; and so cases
within the letter are frequently out of the equity. Here by
rqui/y we mean nothing but the sound interpretation of the law ;
though the words of the law itself may be too general, too special,
or otherwise inaccurate or defective. These then are the cases
which, as Grotius says, “ [er non mracto drﬁzzit, sod arl1itr1'o boni

:11‘:-r'pc17nz'ttz't : ” in order to ﬁnd out the true sense and meaning
‘ These rules have since been changed.
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of the lawgiver, from every other topic of construction. But
there is not a single rule of interpreting laws, whether equitably
or strictly, that is not equally used by the judges in the courts
both of law and equity: the construction must in both be the
same: or, if they differ, it is only as one court of law may also
happen to differ from another. Each endeavors to ﬁx and adopt
the true sense of the law in question; neither can enlarge,
diminish, or alter, that sense in a single title.
3. Again, it hath been said, that fraud, accident, and trust,
are the proper and peculiar objects of a court of equity.- But

every kind of fraud is equally cognizable, and equally adverted
to, in a court of law : and some frauds are cognizable only there :
as fraud in obtaining a devise of lands, which is always sent out

of the equity courts, to be there determined.

Many accidm/J

are also supplied in a court of law; as, loss of deeds, mistakes in

receipts or accounts, wrong payments, deaths which make it
impossible to perform a condition literally, and a multitude of
other contingencies; and many cannot be relieved even in a
court of equity ; as, if by accident a recovery is ill suffered, a de
vise ill executed, a contingent remainder destroyed,_or a power
of leasing omitted in a family settlement. A technical trust, in
deed, created by the limitation of a second use, was forced into

the courts of equity in the manner formerly mentioned ; and this
species of trusts,extended by inference and construction, have
ever since remained as a kind of pet-ulz'um in those courts. But
there are other trusts, which are cognizable in a court of law;
as deposits, and all manner of bailments: and especially that
implied contract, so highly beneﬁcial and useful, of having un
dertaken to account for money received to another’s use, which
is the ground of an action on the case almost as universally
remedial as a bill in equity.
4. Once more ; it has been said that a court of equity is not
bound by rules or precedents, but acts from the opinion of the
judge, founded on the circumstances of every particular case.
\Vhereas the systemof our courts of equity is a labored con
nected system, governed by established rules, and bound down
by precedents, from which they do not depart, although the r_ea

sou of some oi them may perhaps be liable to objection. Thus
the refusing a wife her dower in a trust-estate, yet allowing the
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husband his curtesy ;’ the holding the penalty of a bond to be
merely asecurity for the debt and interest, yet considering it
sometimes as the debt itself, so that the interest shall not exceed

that penalty; the distinguishing between a mortgage at five per
cenl. with a clause of a reduction to four, if the interest be regu
larly paid, and a mortgage at fourper call. with a clause of en
largement to five, if the payment of the interest be deferred ; so
that the former shall be deemed a conscientious, the latter an

unrighteous bargain; all these, and other cases that might be
instanced, are plainly rules of positive law; supported only by
the reverence that is shown, and generally very properly shown
to a series of former determinations; that the rule of property

may be uniform and steady. Nay, sometimes a precedent is so
strictly followed, that a particular judgment, founded upon spe
cial circumstances, gives rise to a general rule.

In short, if a court of equity in England did really act, as
many ingenious writers have supposed it (from theory) to do, it
would rise above all law, either common or statute, and be a most

arbitrary legislator in every particular case. No wonder they are
so often mistaken. Grotius, or Puffendorf, or any other of the
great masters of jurisprudence, would have been as little able to
discover, by their own light, the system of a court of equity in
England, as the system of a court of law ; especially, as the no
tions before mentioned of the character, power, and practice of

a court of equity were formerly adopted and propagated (though
not with approbation of the thing) by our principal antiquaries
and lawyers; Spelman, Coke, Lambard, and Selden, and even

the great Bacon himself.

But this was in the infancy of our_

courts of equity, before theirjurisdiction was settled, and when the

chancellors themselves, partly from their ignorance of law (being
frequently bishops or statesmen), partly from ambition or lust of
power (encouraged by the arbitrary principles of the age they
lived in), but principally from the narrow and unjust decisions
of the courts of law, had arrogated to themselves such unlimited
authority, as hath totally been disclaimed by their successors for
now above a century past. The decrees of a court of equity
were then rather in the nature of awards, formed on the sudden

pro re nata, with more probity of intention than knowledge of
2 VVidows are now entitled to dower in equitable estates by English law,
and also ia this country.
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the subject, founded on no settled principles, as being never de
signed, and therefore never used, for precedents. But the sys
tems of jurisprudence, in our courts both of law and equity, are
now equally artiﬁcial systems, founded on the same principles of
justice and positive law; but varied by different usages in the
forms and mode of their proceedings : the one being originally
derived (though much reformed and improved) from the feudal
customs, as they prevailed in different ages in the Saxon and
Norman judieatures; the other (but with equal improvements)
from the imperial and pontiﬁcal formularies, introduced by their
clerical chancellors.
The suggestion indeed of every bill, to give jurisdiction to the
courts of equity (copied from those early times), is that the com
plainant hath no remedy at the common law. But he who should
from thence conclude, that no case is judged of in equity where
there might have been relief at law, and at the same time casts his
eye on the extent and variety of the cases in our equity reports,

must think the law a dead letter indeed. The rules of property,
rules of evidence, and rules of interpretation in both courts are, or
should be, exactly the same : both ought.to adopt the best, or must
cease to be courts of justice. Formerly some causes, which now
no longer exist, might occasion a different rule to be followed in
one court, from what was afterwards adopted in the other, as
founded in the nature and reason of the thing: but, the instant

those causes ceased, the measure of substantial justice ought to
have been the same in both. Thus the penalty of a bond, orig
inally contrived to evade the absurdity of those monkish consti
tutions which prohibited taking interest for money, was there
fore very pardonably considered as the real debt in the courts of
law, when the debtor neglected to perform his agreement for the
return of the loan with interest ; for the judges could not, as the
law then stood, give judgment that the interest should be spe
ciﬁcally paid. But when afterwards the taking of interest be
cart :: legal, as the necessary companion of commerce, nay after
the statute of 37 Hen. VIII., ch. 9, had declared the debt or

loan itself to be “the just and true intent" for which the ob
ligation was given, their narrow-minded successors still adhered
wilfully and technically to the letter of the ancient precedents,

and refused to consider the payment of principal, interest, and
costs, as a full satisfaction of the bond.

At the same time more
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liberal men, who sat. in the courts of equity, construed the in
strument according to its “just and true intent,” as merely a
security for the loan : in which light ‘it was certainly understood
by the parties, at least after these determinations; and therefore
this construction should have been universally received. So in
mortgages, being only a landed as the other is a personal secur
ity for the money lent, the payment of principal, interest, and

costs, ought at any time, before judgment executed, to have
saved the forfeiture in a court of law, as well as in a court of

equity. And the inconvenience, as well as injustice, of putting
different constructions in different courts upon one and the same
transaction, obliged the parliament at length to interfere, and to
direct by the statutes 4 & 5 Ann., ch. 16, and 7 Geo. II., ch. 20,

that, in the cases of bonds and mortgages, what had long been
the practice of the courts of equity should also for the future be
universally followed in the courts of law wherein it had before
these statutes _in some degree obtained a footing.
Again ; neither a court of equity nor of law can vary men’s wills
or agreements, or (in other words) make wills or agreements for
them. Both are to understand them truly, and therefore both
of them uniformly.
One court ought not to extend, nor the
other abridge, a lawful provision deliberately settled by the par
ties, contrary to its just intent. A court of equity, no more than
a court of law, can relieve against a penalty in the nature of
stated damages; as a rent of 51. an acre for ploughing up an
cient meadow: nor against a lapse of_ time, where the time is
material to the contract; as in covenants for renewal of leases

Both courts will equitably construe, but neither pretends to con
trol or change, a lawful stipulation or engagement.
The rules of decision are in both courts equally apposite to
the subjects of which they take cognizance. \Vhere the subject
matter is such as requires to be determined .rcr1mdm/1 acquum at
bonum, as generally upon actions on the case, the judgments of
the courts of law are guided by the most liberal equity. In mat
ters of positive right, both courts must submit to and follow

those ancient and invariable maxims “ quw rclicta smzt at tradita."
Both follow the law of nations, and collect it from history and the
most approved authors of all countries, where the question is the

object of that law: as in the case of the privileges of embassa
dors, hostages, 'or ransom-bills. In mercantile transactions, they
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follow the marine law, and argue from the usages and authorities
received in all maritime countries. Where they exercise a con
current jurisdiction, they both follow the law of the proper
forum; in matters originally of ecclesiastical cognizance, they
both equally adopt the canon or imperial law, according to the
nature of the subject ; and, if a question came before either,

which was properly the object of a foreign municipal law, they
would both receive information what is the rule of the country,
and would both decide accordingly.
Such then being the parity of law and reason which governs
both species of courts, wherein (it may be asked) does their es
sentialdifference consist? It principally consists in the different
modes of administering justice in each ; in the mode of proof,
the mode of trial, and the mode of relief.

Upon these, and upon

two other accidental grounds of jurisdiction, which were formerly
driven into those courts by narrow decisions of the courts of law,

viz. the true construction of securities for money lent, and the
form and effect of a trust or second use; upon these main pillars
hath been gradually erected that structure of jurisprudence,
which prevails in our courts of equity, and is inwardly bottomed
upon the same substantial foundations as the legal system which
hath hitherto been delineated in these commentaries ; however

different they may appear in their outward form, from the dif
ferent taste of their architects.
I. And, ﬁrst, as to the mode of proof.

W'hen facts, or their

leading circumstances, rest only in the knowledge of the party, a
court of equity applies itself to his conscience, and p‘urges him
upon oath with regard to the truth of the transaction: and, that
being once discovered, the judgment is the same in equity as it
would have been at law.

But, for want of this discovery at law,

the courts of equity have acquired a concurrent jurisdiction with
every other court in all matters of account. As incident to ac
counts, they take a concurrent cognizance of the administration

of personal assets, consequently of debts, legacies, the distribu
tion of the residue, and the conduct of executors and administra
tors. As incident to accounts, they also take the concurrent

jurisdiction of tithes, and all questions relating thereto ; of all
dealings in partnership, and many other mercantile transactions ;
and so of bailiffs, receivers, factors, and agents.

It‘ would

be endless to point out all the several avenues in human
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affair s, and in this commercial age, which lead to or end in
accounts.
From the same fruitful source, the compulsive discovery upon
oath, the courts of equity have acquired a jurisdiction over almost
all matters of fraud; all matters in the private knowledge of the
party, which, though concealed, are binding in conscience; and
all judgments at law, obtained through such fraud or concealment.
And this, not by impeaching or reversing the judgment itself,
but by prohibiting the plaintiff from taking any advantage of a
judgment, obtained by suppressing the truth; and which, had
the same facts appeared on the trial as now are discovered, he

would never have attained at all.
_
2. As to the mode of trial. This is by interrogatories ad
ministered to the witnesses, upon which their depositions are
taken in writing, wherever they happen to reside. If, therefore,
the cause arises in a foreign country and the witnesses reside
upon the spot: if, in causes arising in England, the witnesses
are abroad, or shortly to leave the kingdom ; or if witnesses re
siding at home are aged or inﬁrm; any of these cases lays a
ground for a court of equity to grant a commission to examine
them, and (in consequence) to exercise the same jurisdiction,
which might have been exercised at law, if the witnesses could
probably attend.
3. \/Vith respect to the mode of relief. The want of a more
speciﬁc remedy than can be obtained in the courts of law, gives
a concurrent jurisdiction to a court of equity in a great variety
of cases. ' To instance in executory agreements.

A court of

equity will compel them to be carried into strict execution, un
less where it is improper or impossible ; instead of giving dam
ages for their non-performance. And hence a ﬁction is estab
lished, that what ought to be done shall be considered as being
actually done, and shall relate back to the time when it ought to
have been done originally : and this ﬁction is so closely pursued
through all its consequences, that it necessarily branches out into
many rules of jurisprudence, which form a certain regular sys
tem. So of waste, and other similar injuries, a court of equity
takes a concurrent cognizance, in order to prevent them by in
function. Over questions that may be tried at law, in a great
multiplicity of actions, a court of equity assumes a jurisdiction,
to prevent the expense and vexation of endless litigations and
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suits. In various kinds of frauds it assumes a concurrent juris
diction, not only for the sake of a discovery, but of a more exten
sive and speciﬁc relief : as by setting aside fraudulent deeds, de
creeing reconveyances, or directing an absolute conveyance
merely to stand as a security. And thus lastly,-for the sake of
a more beneﬁcial and complete relief by decreeing a sale of lands
a court of equity holds plea of all debts, incumbrances, and
charges, that may affect it or issue thereout.
4. The true construction of .recurz'tz'es for money lent is an
other fountain of jurisdiction in courts of equity. When they
held the penalty of a bond to be the form, and that in substance
it was only as a pledge to secure the repayment of the sum be/za
/id: advanced, with a proper compensation for the use, they laid

the foundation of a regular series of determinations, which have
settled the doctrine of personal pledges or securities, and are
equally applicable to mortgages of real property. The mortgagor
continues owner of the land, the mortgagee of the money lent
upon it; but this ownership is mutually transferred, and the

mortgagor is barred from redemption, if, when called upon by
the mortgagee, he does not redeem within a time limited by the
court ; or he may when out of possession be barred by length of
time, by analogy to the statute of limitations.
5. The form of a trust, or second use, gives the court of
equity an exclusive jurisdiction as to the subject-matter of all
settlements and devises in that form, and of all the long terms
created in the present complicated mode of conveyancing. This
is a very ample source of jurisdiction ; but the trust is governed
by nearly the same rules, as would govern the estate in a court
of law, if no trustee was interposed ; and by a regular positive
system established in the courts of equity, the doctrine of trusts

is now reduced to as great a certainty as that of legal estates in

thecourts of the common-law.
These are the principal (for I omit the minuter) grounds of
the jurisdiction at present exercised in our courts of equity:
which differ we see, very considerably from the notions enter
tained by strangers, and even by those courts themselves before
they arrived to maturity; as appears from the principles laid
down, and the jealousies entertained of their abuse. by our early
juridical writers cited in a former page; and which have been
implicitly received and handed down by subsequent compilers,
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without attending to those gradual accessions and derelictions,
by which in the course of a century this mighty river hath im
perceptibly shifted its channel. Lambard, in particular, in the
reign of Queen Elizabeth, lays it down that “ equity should, not
be appealed unto, but only in rare and extraordinary matters;
and that a good chancellor will not arrogate authority in every
complaint that shall be brought before him upon whatsoever sug
gestion: and thereby both overthrow the authority of the courts
of common-law, and bring upon men such a confusion and un
certainty, as hardly any man should know how or how long to
hold his own assured to him.” And certainly, if a court of equity
were still at sea, and floated upon the occasional opinion which
the judge who happened to preside might entertain of conscience
in every particular case, the inconvenience that would arise from
this uncertainty, would be a worse evil than any hardship that
could follow from rules too strict and inflexible. Its powers
would have become too arbitrary to have been endured in a
country like this, which boasts of being governed in all respects
by law and not by will. But since the time when Lambard
wrote, a set of great and eminent lawyers, who have successively

held the great seal, have by degrees erected the system of relief
administered by a court of equity into a regular science, which
cannot be attained without study and experience, any more than
the science of law : but from which, when understood, it may be
known what remedy a suitor is entitled to expect, and by what
mode of suit, as readily and with as much precision, in a court of

equity as in a court of law.
It were much to be wished, for the sake of certainty, peace,

and justice, that each court would as far as possible follow the
other in the best and most effectual rules for attaining those de
sirable ends. It is a maxim that equity follows the law ; and in
former days the law had not scrupled to follow even that equity,
which was laid down by the clerical chancellors. Every one who
is conversant in our ancient books, knows that many valuable
improvements in the state of our tenures (especially in leaseholds
and copyholds), and the forms of administering justice, have
arisen from this single reason, that the same thing was con
stantly effccted by means of a .mb;>wna in the chancery. And
sure there cannot be a greater solecism, than that in two sov

ercign independent courts established in the same country,
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exercising concurrent jurisdiction, and over the same subject
matter, there should exist in a single instance two different rules
of property, clashing with or contradicting each other.
.It would carry me beyond the bounds of my present purpose
to go further into this matter. I have been tempted to go so
far, because strangers are apt to be confounded by nominal dis

tinctions, and the loose unguarded expressions to be met with in
the best of our writers; and thence to form erroneous ideas of

the separate jurisdictions now existing in England, but which
never were separated in any other country in the universe. It
hath also afforded me an opportunity to vindicate, on the one
hand, the justice of our courts of law from being that harsh and
illiberal rule, which many are too ready to suppose it, and on the
other, the justice of our courts of equity from being the result of
mere arbitrary opinion, or an exercise of dictatorial power, which

rides over the law of the land, and corrects, amends, and controls

it by the loose and ﬂuctuating dictates of the conscience of a
single judge. It is now high time to proceed to the practice of
our courts of equity, thus explained, and thus understood.

The ﬁrst commencement of a suit in chancery is by prefer
ring a bill to the lord chancellor, in the style of a petition; “humbly
complaining, showeth to your lordship your orator A. B. that, &c."
This is in the nature of a declaration at common law, or a libel

and allegation in the spiritual courts: setting forth the circum
stances of the case at length, as, some fraud, trust, or hardship;
“ in tender consideration whereof” (which is the usual language

of the bill,) “and for that your orator is wholly without remedy
at the common law," relief is therefore prayed at the chancellor's
hands, and also process of sulijtawa against the defendant, to
compel him to answer upon oath to all the matter charged in the
bill. And, if it be to quiet the possession of lands, to stay waste,
or to stop proceedings at law, an injunction is also prayed, in
the nature of an z'nte'rdit'tum by the civil law, commanding the
defendant to cease.
This bill must call all necessary parties, however remotely
concerned in interest, before the court, otherwise no decree can

be made to bind them ; and must be signed by counsel, as a cer
tiﬁcate of its decency and propriety. For it must not contain
matter either scandalous or impertinent : if it does, the defendant
may refuse to answer it, till such scandal or impertinence is ex
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punged, which is done upon an order to refer it to one of the
officers of the court, called a master in chancery ; of whom there
are in number twelve, including the master of the rolls, all of
whom, so late as the reign of Queen Elizabeth, were commonly

doctors of the civil law. The master is to examine the propriety
of the bill : and if he reports it scandalous or impertinent, such
matter must be struck out, and the defendant shall have his costs;

which ought of right to be paid by the counsel who signed the
bill.
When the bill is ﬁled in the office of the six clerks (who orig
inally were all in orders ; and therefore, when the constitution
of the court began to alter, a law was made to permit them to
marry), when, I say, the bill is thus ﬁled, if an injunction be

prayed therein, it may be had at various stages of the cause,
according to the circumstances of the case. If the bill be to stay
execution upon an oppressive judgment, and the defendant does
not put in his answer within the stated time allowed by the rules
of the court, an injunction will issue of course : and, when the
answer comes in, the injunction can only be continued upon a
suﬁicient ground appearing from the answer itself. But if an
injunction be wanted to stay waste, or other injuries of an equally
urgent nature, then upon the ﬁling of the bill, and a proper case

supported by aﬁidawk, the court will grant an injunction imme
diately to continue till the defendant has put in his answer, and
till the court shall make some farther order concerning it : and
when the answer comes in, whether it shall then be dissolved or

continued till the hearing of the cause, is determined by the court
upon argument, drawn from considering the answer and aﬁidavit
together.
.
But, upon common bills, as soon as they are ﬁled, process of
rubpavza is taken out : which is a writ commanding the defendant
to appear and answer to the bill, on pain of I00/. But this is not
all; for if the defendant, on service of the sud/>awa, does not

appear within the time limited by the rules of the court, and?
plead, demur, or answer to the bill, he is then said to be in con

tempt,‘ and the respective processes of contempt are in successive‘
order awarded against him. The ﬁrst of which is an attac/mzzrzt,
which is a writ in the nature of a rapids, directed to the sheriff,
and commanding him to attach, or take up, the defendant, and-I
bring him into court. If the sheriff returns that the defendant
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is non art 1'/zz"mIu.,", then an attac/zment wit/I /zrorlamatio/zs issues;
which, besides the ordinary form of attachment, directs the
sheriff, that he cause public proclamations to be made, through
out the county, to summon the defendant, upon his allegiance,

personally to appear and answer. If this be also returned with a
11011 est z'mmztu.r, and he still stands out in contempt, a comr/zissz'au
of rrbel/z'0u is awarded against him, for not obeying the king's
proclamations zfccording to his allegiance ; and four commissioners
therein named, or any of them, are ordered to attach him where
soever he may be found in Great Britain, as a rebel and con
temner of the king’s laws and government, by refusing to attend
his sovereign when thereunto required: since, as was before
observed, matters of equity were originally determined by the
king in person, assisted by his council ; though that business is
now devolved upon his chancellor. If upon this commission of
rebellion a 1101: est 1'/wem‘u.r is returned, the court then sends a

.rer_7'm/1t at arms in quest of him ; and if he eludes the search of
the serjeant also, then a .re’qm’:trati0n issues to seize all his per
sonal estate, and the proﬁts of his real, and to detain them, sub

ject to the order of the court. Sequestrations were ﬁrst introduced
by Sir Nicholas Bacon, lord keeper in the reign of Queen Elizabeth;
before which the court found some difﬁculty in enforcing its
process, and decrees. After an order for a sequestration issued.
the plaintiff's bill is to be taken pm coufesra, and a decree to be
made accordingly. So that the sequestration does not seem to
be in the nature of process to bring in the defendant, but only
intended to enforce the performance of the decree. Thus much
if the defendant absconds.
If the defendant is taken upon any of this process, he is to
be ‘committed to the fleet, or other prison, till he puts in his

appearance, or answer, or performs whatever else this process is
issued to enforce, and also clears his contempts by paying the
‘costs which the plaintiff has incurred thereby. For‘ the same
‘kind of process (which was also the process of the court of Star
‘Chamber till its dissolution) is issued out in all sorts of contempts
during the progress of the cause, if the parties in any point refuse
or neglect to obey the order of the court.
The process against a body corporate is by a’istrz'zzg-ar, to
distrain them by their goods. and chattels, rents and proﬁts, till
they shall obey the summons or directions of the court. And.if
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a peer is a defendant, the lord chancellor sends a lcttcr mz's.riw

to him to request his appearance, together with a copy of the
bill ; and, if he neglects to appear, then he may be served with a

snbpzzna ; and, if he continues still in contempt, a sequestration
issues out immediately against his lands and goods, without any
of the mesne process of attachments, &c., which are directed

only against the person, and therefore cannot affect a lord of
parliament. The same process issues against a member of the
House of Commons, except only that the lord chancellor sends
him no letter missive.
The ordinary process before mentioned cannot be sued out
till after the service of the subﬂwza, for then the contempt begins;
otherwise he is not presumed to have notice of the bill : and

therefore by absconding to avoid the subpoena a defendant might
have eluded justice, till the statute 5 Geo. II., ch. 25, which
enacts that, where the defendant cannot be found to be served

with process of .rnl7/hm/za, and absconds (as is believed) to avoid
being served therewith, a day shall be appointed him to appear
to the bill of the plaintiff; which is to be inserted in the London
Gazette, read in the parish church where the defendant last lived,
and ﬁxed up at the royal exchange ; and, if the defendant doth
not appear upon that day, the bill shall be taken /iro rolzfcrso.
But if the defendant appears regularly, and takes a copy of
the bill, he is next to demur, plead, or answer.

A demurrerin equity is nearly of the same nature as a de
murrer in law; being an appeal to the judgment of the court,
whether the defendant shall be bound to answer the plaintiff's
bill ; as, for want of sufficient matter of equity therein cont-ained;

or where the plaintiff, upon his own showing, appears to have no
right; or where the bill seeks a discovery of a thing which may
cause a forfeiture of any kind, or may convict a man of any crim
inal misbehavior. For any of these causes a defendant may
demur to the bill.

And if, on demurrer, the defendant prevails,

the plaintiff's bill shall be dismissed: if the demurrer be over
ruled, the defendant is ordered to answer.

A plea may be either to the jnrisdz'otz'on ; showing that the
court has no cognizance of the cause: or to the person ; showing
some disability in the plaintiff, as by outlawry, excommunication,
and the like: or it is in bar; showing some matter wherefore
the plaintiff can demand no relief, as an act of parliament, a ﬁne,
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a release, or a former decree. And the truth of this plea the
defendant is bound to prove, if put upon it by the plaintiff. But
as bills are often of a complicated nature, and contain various
matter, a man may plead as to part, demur as to part, and answer
to the residue. But no exceptions to formal mz'nutz'z in the
pleadings will be here allowed ; for the parties are at liberty, on
the discovery of any errors in form, to amend them.
An answer is the most usual defence that is made to a
plaintiff's bill. It is given in upon oath, or the honor of a peer
or peeress ; but where there are amicable defendants, their answer
is usually taken without oath by consent of the plaintiff. This
method of proceeding is taken from the ecclesiastical courts, like
the'rest of the practice in chancery: for there, in almost every
case, the plaintiff may demand the oath of his adversary in supply
of proof. Formerly this was done in those courts with c0mpur—
gators, in the manner of our waging of law; but this has been
long disused ; and instead of it the present kind of purgation, by
the single oath of the party himself, was introduced. This oath
was made use of in the spiritual courts, as well in criminal cases
of ecclesiastical cognizance, as in matters of civil right; and it
was then usually denominated the oath ex oﬁicia: whereof the
high commission court, in particular, made a most extravagant and
illegal use; forming a court of inquisition, in which all persons
were obliged to answer in cases of bare suspicion, if the com
missioners thought proper to proceed against them ex oﬁicio for
any supposed ecclesiastical enormities.

But when the high

commission court was abolished by statute 16 Car. I., ch. II, this
oath ex aﬁicio was abolished with it; and it is also enacted by
statute 13 Car. II., st. I, ch. 12, “that it shall not be lawful for

any bishop or ecclesiastical judge to tender to any person the
oath ex oﬁicio, or any other oath whereby the party may be
charged or compelled to confess, accuse, or purge himself, of
any criminal matter.” But this does not extend to oaths in a
civil suit, and therefore it is still the'practice, both in the spiritual
courts and in equity, to demand the personal answer of the party
himself upon oath. Yet if in the bill any question be put, that
tends to the discovery of any crime, the defendant may thereupon
demur, as was before observed, and may refuse to answer.

If the defendant lives within twenty miles of London, he must
be sworn before one of the masters of the court: if farther off,
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there may be a a’ea’z'mus potcstatem, or commission ta take his
answer in the country, where the commissioners administer him
the usual oath ; and then, the answer being sealed up, either one
of the commissioners carries it up to the court; or it is sent by a
messenger, who swears he received it from one of the commis
sioners, and that the same has not been opened or altered since
ne received it. An answer must be signed by counsel, and must
ether deny or confess all the material parts of the bill ; or it may
confess and avoid, that is, justify or palliate the facts. If one of
these is not done, the answer may be excepted to for insufficiency.
and the defendant be compelled to put in a more sufficient
answer. A defendant cannot pray any thing in this his answer,
but to be dismissed the court ; if he has any relief to pray against
the plaintiff, he must do it by an original bill of his own, which
is called a crass-bill. .
.
After answer put in, the plaintiff upon payment of costs may
amend his bill, either by adding new parties, or new matter, or
both, upon the new lights given him by the defendant ; and the
defendant is obliged to answer afresh to such amended bill. But
this must be before the plaintiff has replied to the defendant’s
answer, whereby the cause is at issue; for afterwards, if new
matter arises, which did not exist before, he must set it forth by

a su/ple1nmtal-bz'll. There may be also a bill of re"z1z":/or when
the suit is abated by the death of any of the parties; in order to
set the proceedings again in motion, without which they remain
at a stand. And there is likewise a bill of z'nm';>/eadcr,- where a
person who owes a debt or rent to one of the parties in suit, but.
till the determination of it, he knows not to which, desires that

they may interplead, that he may be safe in the payment. In
this last case it is usual to order the money to be paid into court
for the beneﬁt of such of the parties, to whom upon hearing the
court shall decree it to be due. But this depends upon circum
stances; and the plaintiff must also annex an aﬁidar/2'! to his
bill, swearing that he does not collude with either of the parties.
If the plaintiff ﬁnds sufﬁcient matter confessed in the defend
ant’s answer to ground a decree upon, he may proceed to the
hearing of the cause upon bill and answer only. But in that case
he must take the defendant's answer to be true, in every point.
Otherwise the course is for the plaintiff to reply generally to the
answer, averring his bill to be true, certain, and sufficient, and
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the defendant's answer to be directly the reverse; which he is
ready to prove as the court shall award; upon which the defend
ant rejoins, averring the like on his side ; which is joining issue
upon the facts in dispute. To prove which facts is the next con
cern.
This is done by examination of witnesses, and taking their

.'z'tp0sz'tz'ons in writing, according to the manner of the civil law.
And for that purpose z'rzterrogatorz'es are framed, or questions in
writing ; which, and which only, are to be proposed to, and asked

of, the witnesses in the cause. These interrogatories must be
short and pertinent: not leading ones; (as, “Did not you see
this, or, did not you hear that ; ”) for if they be such, the depo
sitions taken thereon will be suppressed and not suffered to be
read. For the purpose of examining witnesses in or near
London, there is an examiner's oﬁice appointed; but for such as
live in the country, a commission to examine witnesses is usually‘
granted to four commissioners, two named of each side, or any

three or two of them, to take the depositions there. And if the
witnesses reside beyond sea, a commission may be had to examine
them there upon their own oaths, and (if foreigners) upon the
oaths of skilful interpreters.

And it hath been established that

the deposition of a heathen who believes in the Supreme Being,
taken by commission in the most solemn manner according to
the custom of his own country, may be read in evidence.
The commissioners are sworn to take the examinations truly
and without partiality, and not to divulge them till published in
the court of chancery ; and their clerks are also sworn to secrecy.
The witnesses are compellable by process of subpawa, as in the
courts of common law, to appear and submit to examination.
And when their depositions are taken, they are transmitted to

the court with the same care that the answer of a defendant is
sent.
If witnesses to a disputable fact are old and inﬁrm, it is very
usual to ﬁle a bill to perpetuate the testimony of those witnesses,
although no suit is depending; for, it may be, a man’s antagonist
only waits for the death of some of them to begin his suit. This
is most frequent when lands are devised by will away from the
heir at law ; and the devisee, in order to perpetuate the testimony
of the witnesses to such will, exhibits a bill in chancery against
the heir, and sets forth the will r./erﬁafzbz therein, suggesting that
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the heir is inclined to dispute its validity: and then, the defend
ant having answered, they proceed to issue as in other cases, and
examine the witnesses to the will ; after which the cause is at

an end, without proceeding to any decree, no relief being prayed
by the bill : but the heir is entitled to his costs, even though he
contests the will. This is what is usually meant by proving a
will in chancery.
When all the witnesses are examined, then, and not before,

the deposition may be published, by a rule to pass publication ;
after which they are open for the inspection of all the parties,
and copies may be taken of them. The cause is then ripe to be
set down for hearing, which may be done at the procurement of
the plaintiff, or defendant, before either the lord chancellor or the

master of the rolls, according to the discretion of the clerk in
court, regulated by the nature and importance of the suit, and

‘the arrear of causes depending before each of them respectively.
Concerning the authority of the master of the rolls, to hear and
determine causes, and his general power in the court of chancery,

there were (not many years since) divers questions, and disputes
very warmly agitated ; to quiet which it was declared by statute
3 Geo. II., ch. 30, that all orders and decrees by him made,

except such as by the course_of the court were appropriated to
the great seal alone, should be deemed to be valid ; subject
nevertheless to be discharged or altered by the lord chancellor,
and so as they shall not be enrolled, till the same are signed by
his lordshipl Either party may be .l‘1ldﬁ(P!Z¢zl' to hear judgment
on the day so ﬁxed for the hearing: and then, if the plaintiff does
not attend, his bill is dismissed with costs ; or, if the defendant
makes default, a decree will be made against him, which will be
ﬁnal, unless he pays the plaintiff's cost of attendance, and shows

good cause to the contrary on a day appointed by the court. A
plaintiff's bill may also at any time be dismissed for want of prose
cution, which is in the nature of a non-suit at law, if he suffers

three terms to elapse without moving forward in the cause.
When there are cross causes, on a cross-bill ﬁled by the de
fendant against the plaintiff in the original cause, they are gen
erally contrived to be brought on together, that the same

hearing and the same decree may serve for both of them.
The method of hearing causes in court is usually this. The
parties on both sides appearing by their counsel, the plain
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tiff's bill is ﬁrst opened or-brieﬂy abridged, and the defendant's
answer also, by the junior counsel on each side: after which the
plaintiff's leading counsel states the case and the matters in issue,

and the points of equity arising therefrom : and then such depo
sitions as are called for by the plaintiff are read by one of the six
clerks, and the plaintiff may also read such part of the defend
ant’s answer as he thinks material or convenient: and after this
the rest of the counsel for the plaintiff make their observations
and arguments. Then the defendant’s ’counsel go through the
same process for him, except that they may not read any part of his
answer ; and the counsel for the plaintiff are heard in reply. When
all are heard, the court pronounces the d[£1'L'¢', adjusting every point
in debate according to equity and good conscience; which decree
being usually very long, the minutes of it are taken down, and
read openly in court by the registrar. The matter of costs to be
given to either party, is not here held to be a point of right, but‘
merely discretionary (by the statute 17 Ric. II., ch. 6), according
to the circumstances of the case, as they appear more or less
favorable to the party vanquished. And yet the statute 15 Hen.
VI., ch. 4, seems expressly to direct, that as well damages as
costs shall be given to the defendant, if wrongfully vexed in this
court.
The chancellor's decree is either intzrlomtory or final. It
very seldom happens that the ﬁrst decree can be ﬁnal, or con
clude the cause ; for, if any matter of fact is strongly controverted,

this court is so sensible of the deﬁciency of trial by written de
positions, that it will not bind the parties thereby, but usually
directs the matter to be tried by jury ; especially such important
facts as the validity of a will, or whether A. is the heir at law to
B., or the existence of a modus decz'mana'z', or real and immemorial

composition for tithes. But, as no jury can be summoned to at
tend this court, the fact is usually directed to be tried at the bar
of the court of king's bench or at the assizes, upon a fezlgned irsur.
For (in order to bring it there, and have the point in dispute,
and that only, put in issue), an action is brought, wherein the
plaintiff by a ﬁction declares that he laid a wager of 5!. with the
defendant, that A. was heir at law to B. ; and then avers that he

is so: and therefore demands 5!. The defendant admits the
feigned wager, but avers that A. is not the heir to B. ; and there
upon that issue is joined, which is directed out of chancery to
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be tried; and thus the verdict of the jurors at law determines
the fact in the court of equity. These feigned issues‘seem bor
rowed from the .tpo1z.\'z'0 judz'cz'a1i.r of the Romans: and are also
frequently used in the courts of law, by consent of the parties, to

determine some disputed right without the formality of plead
ing, and thereby to save much time and expense in the decision
of a cause.
So likewise, if a question of mere law arises in the course of

a cause, as whether by the words of a will an estate for life or in
tail is created, or whether a future interest devised by a testator
shall operate as a remainder or an executory devise, it is the

practice of this court to refer it to the opinion of the judges of
the court of king's bench or common pleas, upon a case stated
for that purpose ; wherein all the material facts are admitted and
the point of law is submitted to their decision : who thereupon
'hear it solemnly argued by counsel on both sides, and certify their
opinion to the chancellor. And upon such certiﬁcate the decree
is usually founded.
Another thing also retards the completion of decrees. Fre
quently long accounts are to be settled, incumbrances and debts
to be inquired. into, and a hundred little facts to be cleared up,
before a decree can do full and suﬁicient justice. These matters
are always by the decree on the ﬁrst hearing referred to a master
in chancery to examine ; which examinations frequently last for
years; and then he is to report the fact, as it appears to him, to
the court. This report may be excepted to, disproved, and over
ruled; or otherwise is conﬁrmed, and made absolute, by order of

the court.
When all issues are tried and settled, and all references to

the master ended, the cause is again brought to hearing upon the
matters of equity reserved ; and a ﬁnal decree is made : the per

formance of which is enforced (if necessary) by commitment of
the person, or sequestration of the party’s estate. And if by this
decree either party thinks himself aggrieved, he may petition the
chancellor for a re/zearz'ug',‘ whether it was heard before his lord
ship, or any of the judges, sitting for him, or before the master
of the rolls.

For whoever may have heard the cause, it is the

chancellor’s decree, and must be signed by him before it is en
rolled ; which is done of course unless a rehearing be desired.
Every petition for a rehearing must be signed by two counsel of
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character, usually such as have been concerned in the cause, cer
tifying that they apprehend the cause is proper to be 1el-1rd.
And upon the rehearing, all the evidence taken in the cause
whether read before or not, is now admitted to be read ; because

it is the decree of the chancellor himself, who only now sits to
hear reasons why it should not be enrolled and perfected; at
which time all omissions of either evidence or argument may be
supplied. But after the decree is once signed and enrolled, it
cannot be reheard or rectiﬁed, but by bill of review, or by appeal
to the House of Lords.
A bill of review may be had upon apparent error in
judgment, appearing on the face of the decree; or, by special
leave of the court, upon oath made of the discovery of new mat
ter or evidence, which could not possibly be had or used at the
time when the decree passed. But no new evidence or matter
then in the knowledge of the parties, and which might have been
used before, shall be a sufficient ground for a bill of review.
An a/);>ml to parliament, that is. to the House of Lords, is
the dernier resort of the subject who thinks himself aggrieved
by an interlocutory order or ﬁnal determination in this court:
and it is effected by jwtz'tion to the House of Peers, and not by
writof rrror, as upon judgments at common law.- This juris
diction is said to have begun in 18 Jae. I., and it is certain, that

the ﬁrst petition, which appears in the records of parliament,
was preferred in that year; and that the ﬁrst which was heard
and determined (though the name of appeal was then a noveltyl
was presented in a few months after; both levelled against the
Lord Chancellor Bacon for corruption and other misbehavior. It
was afterwards warmly controverted by the House of Commons
in the reign of Charles the Second. But this dispute is now at
rest : it being obvious to the reason of all mankind, that when
the courts of equity became principal tribunals for deciding causes
of property, a revision of their decrees (by way of appeal) be
came equally necessary, as a writ of error from the judgment of
a court of law. And, upon the same principle, from decrees of
the chancellor relating to the commissioners for the dissolution
of chauntries, &c., under the statute of 37 Hen. VIII., ch. 4 (as
well as for charitable uses under the statute 43 Eliz., ch. 4), an

appeal to the king in parliament was always unquestionably
allowed. But no new evidence is admitted in the House of
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Lords upon any account; this being a distinct jurisdiction:
which differs it very considerably from those instances, wherein
the same jurisdiction revises and corrects its own acts, as in re—
hearings and bills of review. For it is a practice unknown to
our law (though constantly followed in the spiritual courts),
when a superior court is reviewing the sentence of an inferior,

to examine the justice of the former decree by evidence that
was never produced below. And thus much for the general
method of proceeding in the courts of equity.‘
8 The procedure in courts of equity has been, to a considerable extent
changed by recent English legislation; and in several of the States of this
country, also, the practice, which was formerly quite similar to that stated
in the text, has been altered in important respects. But it would be imprac

ticable to state these changes, and they must be ascertained by reference to
statutory provisions.
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CHAPTER I.

[m.. COMM.—BOOK rv., ca. 1.]
Of the Natl/re qf Crimes, and I/zeir Pzmir/':mml

“'12 are now arrived at the fourth and last branch of these
Commentaries ; which treats of /)ublz'c wrongs, or crime: and mis
demeanors. For we may remember that, in the beginning of the
preceding book, wrongs were divided into two species : the one '
private and the other public. Private wrongs, which are fre
quently termed civil injuries, were the subject of that entire
book : we are now therefore, lastly, to proceed to the considera

tion of public wrongs, or crimes and misdemeanors; with the
means of their prevention and punishment.
In the pursuit of
which subject I shall consider, in the ﬁrst place, the general
nature of crimes and punishments ; secondly, the persons capable
of committing crimes ; I/zim’/y, their several degrees of guilt, as
principals, or accessories; four//zly, the several species of crimes,
with the punishment annexed to each by the laws of England ;
ﬁft/zly, the means of preventing their perpetration ; and, sixt/zly,
the method of inﬂicting those punishments, which the law has
annexed to each several crime and misdemeanor.
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First, as to the general nature of crimes and their punish
ment : the discussion and admeasurement of which forms in
every country the code of criminal law ; or, as it is more usually
denominated with us in England, the doctrine of the pleas oft/ze
crown ; so called, because the king, in whom centres the majesty
of the whole community, is supposed by the law to be the person
injured by every infraction of the public rights, belonging to
that community, and is therefore in all cases the proper prosecu

tor for every public offence.
The knowledge of this branch of jurisprudence, which teaches
the nature, extent, and degrees of every crime, and adjusts to it
its adequate and necessary penalty, is of the utmost importance
to every individual in the state. For (as a very great master of
the crown law(a) has observed uponasimilaroccasion) no rank or
elevation in life, no uprightness of heart, no prudence or cir
cumspection of conduct, should tempt a man to conclude, that
he may not at some time or other be deeply interested in these
researches. The inﬁrmities of the best among us, the vices, and
ungovernable passions of others, the instability of all human
affairs, and the numberless unforeseen events, Which the compass
of a day may bring forth, will teach us (upon a moment’s reﬂec
tion) that to know with precision what the laws of our country
have forbidden, and the deplorable consequences to which a wil
ful disobedience may expose us, is a matter of universal concern.
In proportion to the importance of the criminal law ought
7 also to be the care and attention of the legislature in properly
forming and enforcing it. It should be founded upon principles
that are permanent, uniform, and universal; and always con

formable to the dictates of truth and justice, the feelings of
humanity, and the indelible rights of mankind : though it some
times (provided there be no transgression of these external
boundaries) may be modiﬁed, narrowed, or enlarged, according

to the local or occasional necessities of the state which it is
meant to govern. And yet, either from awant of attention to
these principles in the ﬁrst concoction of the laws, and adopting
in their stead the impetuous dictates of avarice, ambition, and
revenge : from retaining the discordant political regulations,
which successive conquerors or factions have established, in the
various revolutions of government; from giving a lasting eﬂicacy
la) Sir Miclael Foster.

AND THEIR PU1VISH1l[ENT.

847

to sanctions that were intended to be temporary, and made (as
Lord Bacon expresses it) merely upon the spur of the occasion ;
or from, lastly, too hastily employing such means as are greatly
disproportionate to their end, in order to check the progress of
some very prevalent offence: from some, or from all of these
causes, it hath happened, that the criminal law is in every coun
try of Europe more rude and imperfect than the civil. Ishall
not here enter into any minute inquiries concerning the local
constitutions of other nations : the inhumanity and mistaken
policy of which have been suﬁiciently pointed out by ingenious
writers of their own. But even with us in England, where our
crown law is with justice supposed to be more nearly advanced
to perfection ; where crimes are more accurately deﬁned, and
penalties less uncertain and arbitrary ; where all our accusations
are public, and our trials in the face of the world; where torture

is unknown, and every delinquent is judged by such of his equals,
against whom he can form no exception nor even a personal dis
like ;--even here we shall occasionally ﬁnd room to remark some
particulars that seem to want revision and amendment. These
have chieﬂy arisen from too scrupulous an adherence to some
rules of the ancient common law, where the reasons have ceased

upon which those rules were founded ; from not repealing such of
the old penal laws as are either obsolete or absurd ; and from too
little care and attention in framing and passing new ones. The
enacting of penalties to which a whole nation should be subject,
ought not to be left as a matter of indifference to the passions
or interests of a few, who upon temporary motives may prefer or
support such a bill ; but be calmly and maturely considered by
persons who know what provisions the laws have already made
to remedy the mischief complained of, who can from experience
foresee the probable consequences of those which are now pro
posed, and who will judge without passion or prejudice how
adequate they are to the evil. It is never usual in the House
of Peers even to read a private bill, which may affect the prop
erty of an individual, without ﬁrst referring it to some of the
learned judges, and hearing their report thereon. And surely
equal precaution is necessary, when laws are to be established,

which may affect the property, the liberty, and perhaps even the
lives of thousands. Had such a reference taken place, it is im
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possible that in the eighteenth century it could ever have been
made a capital crime, to break down (however maliciously) the
mound of a ﬁshpond, whereby any ﬁsh shall escape ; or to cut
down a cherry-tree in an orchard. Were even a committee ap
pointed but once in a hundred years to revise the criminal law,
it could not have continued to this hour a felony, without beneﬁt
of clergy, to be seen for one month in the company of persons
who call themselves, or are called, Egyptians.

It is true, that these outrageous penalties, being seldom or
never inflicted, are hardly known to be law by the public : 1
but that rather aggravates the mischief, by laying a snare
for the unwary. Yet they cannot but occur to the observation
of any one, who hath undertaken the task of examining the great
outlines of the English law, and tracing them up to their prin
ciples : and it is the duty of such a one to hint them with
decency to those, whose abilities and stations enable them to
apply the remedy. Having therefore premised this apology for
some of the ensuing remarks, which might otherwise seem to
savor of arrogance, I proceed now to consider (in the ﬁrst place)
the general nature of crimes.
I. A crime, or misdemeanor, is an act committed, or omitted,

in violation of a public law, either forbidding or commanding it.
This general deﬁnition comprehends both crimes and misde
meanors; which, properly speaking, are mere synonymous terms ;
though, in common usage, the word “ crimes " is made to denote

such offences as are of a deeper and more atrocious dye; while
smaller faults, and omissions of less consequence, are comprised

under the gentler name of “ misdemeanors" only.2
The distinction of public wrongs from private, of crimes
and misdemeanors from civil injuries, seems principally to con
sist in this : that private wrongs, or civil injuries, are an infringe
1 A great amelioration of the criminal law of England has been effected
In recent times ; and many comparatively trivial offenses, of which Blackstone
speaks as constjtuting felonies, have since been reduced to misdemeanors,
and are visited with much slighter punishments. There has been a more
adequate recognition of the principle that the severity of the penalty should
he proportionate, as far as practicable, to the heinousness of the offense, in
order to secure certainty of punishment, and thereby ensure the adequate,
proper enforcement of the law.

2 The word “crime” is generally employed in law as a generic designb
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ment or privation of the civil rights which belong to individuals
considered merely as individuals: publid wrongs, or crimes and
misdemeanors, are a breach and violation of the public rights

and duties, due to the whole community, considered as a com
munity,in its social aggregate capacity. As if I detain a ﬁeld from
another man, to which the law has given him a right, this is a
civil injury, and not a crime : for here only the right ofan indi
vidual is concerned, and it is immaterial to the public, which of

us is in possession of the land; but, treason, murder, and robbery
are properly ranked among crimes ; since, besides the injury done
to individuals, they strike at the very being of society, which
cannot possibly subsist where actions of this sort are suffered to
escape with impunity.
'
In all cases the crime includes an injury; every public offence
is also a private wrong, and somewhat more ; it affects the indi

vidual, and it likewise affects the community. Thus treason in
imagining the king's death involves in it conspiracy against an
individual, which is also a civil injury; but, as this species of

treason in its consequences principally tends to the dissolution of
government, and the destruction thereby of the order and peace
of society, this denominates it a crime of the highest magnitude.
Murder is an injury to the life of an individual ; but the law of
society considers principally the loss which the state sustains by
being deprived of a member, and the pernicious example thereby
set for others to do the like. Robbery may be considered in the
same view: it is an injury to przbate property; but were that
all, a civil satisfaction in damages might atone for it: the {tub/1':
mischief is the thing, for the prevention of which our laws have
made it a capital offence.

In these gross and atrocious injuries

the private wrong is swallowed up in the public : we seldom hear
tion, applying to all offenses of a public nature, for which an indictment or
public prosecution may be instituted. Crimes are then classiﬁed as “felonies ’

and “ misdemeanors ”; the former term denoting those which are the more
heinous ; _while the latter applies to those which are of an interior or more

trivial grade.

In English law, a felony is any crime which, at common-law,.

was attended with a forfeiture of lands, or goods, or both; all other criminal‘
offenses are misdemeanors. But, in this country, a different distinction is
generally drawn. Thus, in New York, a felony is any crime punishable with“
death, or with imprisonment in a State prison; while all other crimes are misdemeanors. But, in some States, there is said to be no precise discriminm
tion between the meaning and application of these terms.
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any mention made of satisfaction to the individual ; the satisfac
tion to the community being so very great. And indeed, as the
public crime is not otherwise avenged than by forfeiture of life
and property, it is impossible afterwards to make any reparation
for the private wrong : which can only be had from the body or
goods of the aggressor. But there are crimes of an inferior
nature, i'n which the public punishment is not so severe, but it
affords room for a private compensation also ; and herein the dis
tinction of crimes from civil injuries is very apparent. For in
stance ; in the case of battery, or beating another, the aggressor
may be indicted for this at the suit of the king, for disturbing the

public peace, and be punished criminally by ﬁne and imprison
ment ; and the party beaten may also have his private remedy
by action of trespass for the injury which he in particular sus
tains, and recover a civil satisfaction in damages.

So also, in

:ase of a public nuisance, as digging a ditch across a highway,
this is punishable by indictment, as a common offence to the
whole kingdom and all His Majesty’s subjects; but if any indi
vidual sustains any special damage thereby, as laming his horse,
breaking his carriage, or the like, the offender may be compelled
to make ample satisfaction, as well for the private injury as for
the public wrong.
Upon the whole we many observe, that in taking cognizance
of all wrongs, or unlawful acts, the law has a double view : viz.,

not only to redress the party injured, by either restoring to him
his right, if possible, or by giving him an equivalent; the manner
of doing which was the object of our inquiries in the preceding
book of these Commentaries ; butalso to secure to the public
the beneﬁt of society, by preventing or punishing every breach
and violation of those laws, which the sovereign power has thought
proper to establish for the government and tranquillity of the
whole. What those breaches are, and how prevented or pun
ished, are to be considered in the present book.
II. The nature of rrimes and nzz'.m'enzeanor.r in general being
thus ascertained and distinguished, I proceed, in the next place,
to consider the general nature of punis/mzents : which are evils
-or inconveniences consequent upon crimes and ' misdemeanors ;
being devised, denounced, and inﬂicted by human laws, in con

sequence of disobedience or misbehavior in those, to regulate
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Whose conduct such laws were respectively made. And herein
we will brieﬂy consider the power, the end, and the 1/zraszuae of
human punishment.
1. As to the power of human punishment, or the right of the
temporal legislator to inﬂict discretionary penalties for crimes
and misdemeanors. It is clear, that the right of punishing crimes
against the law of nature, as murder and the like, is in a state of

mere nature vested in every individual. For it must be vested
in somebody; otherwise the laws of nature would be vain and
fruitless, if none were empowered to put them in execution :
and if that power is vested in any 012:’, it must also be vested
in all mankind ; since all are by nature equal. Whereof the ﬁrst
murderer Cain was so sensible, that we ﬁnd him expressing his
apprehensions, that w/zaever should ﬁnd him would slay him. In
a state of society this right is transferred from individuals to the
sovereign power ; whereby men are prevented from being judges
in their own causes, which is one of the evils that civil govern

ment was intended to remedy. Whatever power therefore indi
viduals had of punishing offences against the law of nature, that
is now vested in the magistrate alone ; who bears the sword of
justice by the consent of the whole community. And to this
precedent natural power of individuals must be referred that
right, which some have argued to belong to every state (though,
in fact, never exercised by any), of punishing not only their own
subjects, but also foreign ambassadors, even with death itself;

in case they have offended, not indeed against the municipal laws
of the country, but against the divine laws of nature, and become
liable thereby to forfeit their lives for their guilt.
As ‘to offences merely against the laws of society, which are
only mala pm/zz'bz'ta, and not mala in se; the temporal magistrate
is also empowered to inﬂict coercive penalties for such trans
gressions ; and this by the consent of individuals ; who, in form

ing societies, did either tacitly or expressly invest the sovereign
power with the right of making laws, and of enforcing obedience
to them when made, by exercising, upon their non-observance,
severities adequate to the evil. The lawfulness therefore of
punishing such criminals is founded upon this principle, that the
law by which they suffer was made by their own consent ; it is a
part of the original contract into which they entered, when ﬁrst
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they engaged in society ; it was calculated for, and has long con
tributed to, their own security.
This right therefore, being thus conferred by universal con
sent, gives to the state exactly the same power, and no more,
over all its members, as each individual member had naturally
over himself or others.

Which has occasioned some to doubt,

how far a human legislature ought to inﬂict capital punishments
forp0.rz'tz'ric offences; offences against the municipal law only,
and not against the law of nature: since no individual has,
naturally, a power of inﬂicting death upon himself or others for
actions in themselves indifferent. With regard to offences mzzla
in re, capital punishments are in some instances inﬂicted by the
immediate command of God himself to all mankind; as in the

case of murder, by the precept delivered to Noah, their common
ancestor and representative, “whoso sheddeth man's blood, by

man shall his blood be shed." In other instances they are in
ﬂicted after the example of the Creator, in his positive code of
laws for the regulation of the Jewish republic: as in the case of
the crime against nature. But they are sometimes inﬂicted
without such express warrant or example, at the will and dis

cretion of the human legislature; as for forgery, for theft, and
sometimes for offences of a lighter kind. Of these we are prin
cipally to speak; as these crimes are, none of them, offences

against natural, but only against social rights; not even theft
itself, unless it be accompanied with violence to one’s house or
person: all others being an infringement of that right of prop
erty, which, as we have formerly seen, owes its origin not to the

law of nature, but merely to civil society.
The practice of inﬂicting capital punishments, for offences of
human institution, is thus justified by that great and good man,
Sir Matthew Hale: “When offences grow enormous, frequent,

and dangerous to a kingdom or state, destructive or highly per
nicious to civil societies, and to the great insecurity and danger
of the kingdom or its inhabitants, severe punishment and even
death itself is necessary to be annexed to laws in many cases by
the prudence of lawgivers." It is therefore the enormity or dan
gerous tendency of the crime that alone can warrant any earthly
legislature in putting him to death that commits it.
It is
not its frequency only, or the diﬁiculty of otherwise preventing
it, that will excuse our attempting to prevent it by a wanton
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For, though the end of punishment is

to deter men from offending, it never can follow from thence, that

it is lawful to deter them at any rate and by any means; since 7
there may be unlawful methods of enforcing obedience even
to the justest laws. Every humane legislator will he therefore
extremely cautious of establishing laws that inﬂict the penalty of
death, especially for slight offences, or such as are merely posi
tive. He will expect a better reason for his so doing, than that
loose one which generally is given ; that it is found by former
experience that no lighter penalty will be effectual.
For is it
found upon further experience, that capital punishments are 1norc
effectual? VVas the vast territory of_ all the Russias worse
regulated under the late Empress Elizabeth, than under her
more sanguinary predecessors ? Is it now, under Catherine II.,
less civilized, less social, less secure ? And yet we are assured,
that neither of these illustrious princesses have, throughout their
whole administration, inﬂicted the penalty of death: and the
latter has, upon full persuasion of its being useless, nay, even per
nicious, given orders for abolishing it entirely throughout her
extensive dominions. But indeed,were capital punishments proved
by experience to be a sure and effectual remedy, that would not

prove the necessity (upon which the justice and propriety depend)
of inﬂicting them upon alloccasions when other expedients fail,
I fear this reasoning would extend a great deal too far. For
instance, the damage done to our public roads by loaded wagons
is universally allowed, and many laws have been made to prevent
it ; none of which have hitherto proved effectual.
But it does
not therefore follow that it would be just for the legislature
to inﬂict death upon every obstinate carrier, who defeats or
eludes the provision of former statutes. Where the evil to
be prevented is not adequate to the violence of the preventive, a
sovereign that thinks seriously can never justify such a law to
the dictates of conscience and humanity. To shed the blood
of our fellow-creature is a matter that requires the greatest
deliberation and the fullest conviction of our own authority ; for
life is the immediate g'ft of God to man ; which neither he can
resign. nor can it be taken from him, unless by the command or
permission of him who gave it ; either expressly revealed, or col
lected from the laws of nature or society by clear and indis
putable demonstration.
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I would not be understood to deny the right of the legis
lature in any country to enforce its own laws by the death of the
transgressor, though persons of some abilities have doubtcd it;
but only to suggest a few hints for the consideration of such as
are, or may hereafter, become legislators. When a question
arises, whether death may be lawfully inflicted for this or that
transgression, the wisdom of the laws must decide it; and to
this public judgment or decision all private judgments must
submit ; else there is an end of the ﬁrst principle of all society
and government.
The guilt of blood, if any, must lie at
their doors, who misinterpret the extent of their warrant;
and not at the doors of the subject, who is bound to receive

the interpretations that are given by the sovereign power.
2. As to the and or ﬁnal cause of human punishments. This
is not by way of atonement or expiation for the crime com
mitted; for that must be left to the just determination of
the Supreme Being ; but as a. precaution against future offences
of the same kind. This is effected three ways: either by the
amendment of the offender himself; for which purpose all
corporeal punishments, ﬁnes, and temporary exile or imprison
ment are inﬂicted : or, by deterring others by the dread of his
example from offending in the like way, “ at foe/uz (as Tully
expresses it) adpaucos, metus ad ain/ms, p¢'rveuz'at ,- "

which

gives rise to all ignominious punishments, and to such exe
cutions of justice as are open and public : or, lastly, by depriv
ing the party injuring of the power to do future mischief:
which is effected by either putting him to death, or con
demning him to perpetual conﬁnement, slavery, or exile.
The
same one end, of preventing future crimes, is endeavored to

be answered by each of these three species of punishment. The
public gains equal security, whether the offender himself be
amended by wholesome correction, or whether he be disabled
from doing any further harm: and if the penalty fails of
both these effects, as it may do, still the terror of his example

remains as a warning to other citizens. The method however
of inflicting punishment ought always to be proportioned to the
' particular purpose it is meant to serve, and by no means to
exceed it: therefore the pains of death, and perpetual disability
by exile, slavery or imprisonment, ought never to be inﬂicted, but

when the offender appears incorrigible : which may be collected
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either from a repetition of minuter offences : or from the perpe
tration of some one crime of deep malignity, which of itself
demonstrates a disposition without hope or probability of amend
ment: and in such cases it would be cruelty to the public
to defer the punishment of such a criminal, till he had an oppor
tunity of repeating perhaps the worst of villanies.
'
3. As to the nzca.rur¢ of human punishments. From what has
been observed in the former articles we may collect, that the
quantity of punishment can never be absolutely determined
by any standing invariable rule; but it must be left to the arbi
tration of the legislature to inﬂict such penalties as are war
ranted by the laws‘ of nature and society, and such as appear to
be the best calculated to answer the end of precaution against
future offences.
Hence it will be evident, that what some have so highly
extolled for its equity, the [ex talz'o;zz's, or law of retaliation, can

never be in all cases an adequate or permanent rule of punish
ment. In some cases indeed it seems to be dictated by natural
reason ; as in the case of conspiracies to do an injury, or false

accusations of the innocent : to which we may add that law of
the Jews and Egyptians, mentioned by Josephus and Diodorus
Siculus, that whoever without sufficient cause was found with

any mortal poison in his custody, should himself be obliged
to take it. But, in general, the difference of persons, place,
time, provocation, or other circumstances, may enhance or miti
gate the offence; and in such cases retaliation can never be

a proper measure of justice.

If a nobleman strikes a peasant, all

mankind will see, that if a court of justice awards a return

of the blow, it is more than a just compensation.

On the other

hand, retaliation may, sometimes, be too easy a sentence ; as, it

:1 man maliciously should put out the remaining ey :of him who
had lost one before, it is too slight a punishment for the maimer
to lose only one of his : and therefore the law of the L-ocrians,
which demanded an eye for an eye, was’ in this instance
judiciously altered by decreeing, in imitation of Solon's laws,
that he who struck out the eye of a one-eyed man, should. lose
both his own in return.

Besides, there are very many crimes,

that will in no shape admit of these penalties, without mani
fest absurdity and wickedness. Theft cannot be punished
by theft, defamation by defamation, forgery by forgery, adultery
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by adultery, and the like.

And we may add, that those instances,

wherein retaliation appears to be used, even by the divine
authority, do not really proceed upon the rule of exact retribution,
by doing to the criminal the same hurt he has done to his neigh
bor, and no more; but this correspondence between the crime
and punishment is barely a consequence from some other princi
ple. Death is ordered to be punished with death; not because
one is equivalent to the other, for that would be expiation, and

not punishment.
Nor is death always an equivalent for death :
the execution of a needy decrepit assassin is a poor satisfaction
for the murder of a nobleman in the bloom of

his youth,

and full enjoyment of his friends, his honors and his fortune. But
the reason upon which this sentence is grounded seems to
be, that this is the highest penalty that man can inﬂict, and

tends most to the‘ security of mankind ; by removing one mur
derer from the earth, and setting a dreadful example to deter
others: so that even this grand instzfnce proceeds upon other

principles than those of retaliation.
And truly, if any measure
of punishment is to be taken from the damage sustained by the
sufferer, the punishment ought rather to exceed than equal the
injury : since it seems contrary to reason and equity, that
the guilty (if convicted) should suffer no more than the innocent
has done before him : especially as the suffering of the innocent
is past and irrevocable, that of the guilty is future, contingent,
and liable to be escaped or evaded. With regard indeed to
crimes that are incomplete, which consist merely in the inten
tion, and are not yet carried into act, as conspiracies and
the like; the innocent has a chance to frustrate or avoid the

villainy, as the conspirator has also a chance to escape his punish
ment : and dis may be one reason why the lat ta!iouz's is more
proper to be inﬂicted, if at all, for crimes that consist in intention,
than for such as are carried into act. It seems indeed consonant
to natural reason, and has therefore been adopted as a maxim by
several theoretical writers, that the punishment due to
the crime of which one falsely accuses another, should be

inﬂicted on the perjured informer. Accordingly, when it was
once attempted to introduce into England the law of retaliation,
it was intended as a punishment for such only as preferred
malicious accusations against others ; it being enacted by statute
37 Edw. lII., ch. 18, that such as preferred any suggestions to
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the king’s great council should put in sureties of taliation ; that
is, to incur the same pain that the other should have had, in case
the suggestion were found untrue. But, after one year’s experi
ence, this punishment of taliation was rejected, and imprison
ment adopted in its stead.

.

But though from what has been said it appears, that
there cannot be any regular or determinate method of rating the

quantity of punishments for crimes, by any one uniform rule ;
but they must be referred to the will and discretion of the legis
lative power; yet there are some general principles, drawn from
the nature and circumstances of the crime, that may be of some
assistance in allotting it an adequate punishment.
As, ﬁrst, with regard to the al§jcct of it ;'for the greater and

more exalted the object of an injury is, the _more care should
be taken to prevent that injury, and of course under this
aggravation the punishment should be more severe. Therefore
treason in conspiring the king's death is by the English law pun
ished with greater rigor than even actually killing any private sub
ject. And yet, generally, a design to transgress is not so ﬂagrant
an enormity as the actual completion of that design. For evil,
the nearer we approach it, is the more disagreeable and shock
ing ; so that it requires more obstinacy in wickedness to
perpetrate an unlawful action, than barely to entertaiin the .
thought of it: and it is an encouragement to repentance and
remorse, even till the last. stage of any crime, that it never is
too late to retract; and that if a man stops even here, it is

better for him than if he proceeds : for which reason an attempt
to rob, to ravish, or to kill, is far less penal than the actual
robbery, rape, or murder. But in the case of a treasonable

conspiracy, the object whereof is the king's majesty, the bare
intention will deserve the highest degree of severity; not
because the intention is equivalent to the act itself : but because
the greatest rigor is no more than adequate to a trcasonable
purpose of the heart, and there is no greater left to inﬂict upon

the actual execution itself.
Again: the violence of passion, or temptation, may some
times alleviate a crime ; as theft, in case of hunger, is far more

worthy of compassion than when committed through avarice, or
to supply one in luxurious excesses. To kill a man upon sudden
and violent resentment, is less penal than upon cool deliberate
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The age, education, and character of the offender ; the

repetition (or otherwise) of the offense; the time, the place, the
company wherein it was committed; all these, and a thousand
other incidents, may aggravate or extenuate the crime.

Further: as punishments are chieﬂy intended for the preven
tion of future crimes, it is but reasonable that among crimes of
different natures those should be most severely punished, which
are among the most destructive of the public safety and happi
ness ; and, among crimes of an equal malignity, those which a
man has the most frequent and easy opportunities of committing,
which cannot be so easily guarded against as others, and which
therefore the offender has the strongest inducement to commit;
according to what Cicero observes, “ ca smzt arzinzadwrtevzda
jteccata ma.rz'ma, gaze dz_'ﬁicz'/limej)ra’car/mtur.”
Lastly: as a conclusion to the whole, we may observe that
punishments of unreasonable severity, especially when indis
criminately inﬁicted, have less effect in preventing crimes, and

amending the manners of a people, than such as are more merci
ful in general, yet properly intermixed with due distinctions of
severity. It is the sentiment of an ingenious writer, who seems
to have well studied the springs of human action, that crimes

are more effectually prevented by the crrtaiuty, than by the
.50’:/arz'tj/, of punishment. For the excessive severity of laws
(says Montesquieu) hinders their execution; when the punish
ment surpasses all measure, the public will frequently out of
humanity prefer impunity to it. Thus also the statute I Mar.
st. I, eh. I, recites in its preamble, “that the state of every king
consists more assuredly in the love of the subject towards their
prince, than in the dread of laws made with rigorous pains ; and
that laws made for the preservation of the commonwealth with
out great penalties are more often obeyed and kept, than laws
made with extreme punishments." Happy had it been for the
nation, if the subsequent practice of that deluded princess in
matters of religion, had been correspondent to these sentiments

of herself and parliament, in matters of State and government!
VVe may further observe that sanguinary laws are a bad symptom
of the distemper of any State, or at least of its weak constitution.
The laws of the Roman kings, and the twelve tables of the
d¢'cr1m'z'ri, were full of cruel punishments ; the Porcian law,

which exempted all citizens from sentence of death, silently ab
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rogated them all. In this period the republic ﬂourished ; under
the emperors severe punishments were revived; and then the
empire fell
It is moreover absurd and impolitic to apply the same pun
ishment to crimes of different malignity. A multitude of san
guinary laws (besides the doubt that may be entertained
concerning the right of making them) do likewise prove a man
ifest defect either in the wisdom of the legislative, or the strength
of the executive power. It is a kind of quackery in government,
and argues a want of solid skill, to apply the same universal
remedy, the u/limnm so/>1)/z'cz'mn, to every case of diﬁiculty. It
is, it must be owned, much easier to extirpate than to amend

mankind: yet that magistrate must be esteemed both a weak
and a cruel surgeon, who cuts off every limb, which through igno
rance or indolence he will not attempt to cure. It has been there
fore ingeniously proposed, that in every State a scale of crimes
should be formed, with a corresponding scale of punishments,
descending from the greatest to the least: but, if that be too
romantic an idea, yet at least awise legislator will mark the prin
cipal divisions, and not assign penalties of the ﬁrst degree to
offences of an inferior rank. Where men see no distinction made
in the nature and gradations of punishment, the generality will
be led to conclude there is no'distinction in the guilt. Thus in
France the punishment of robbery, either with or without murder,
is the same: hence it is, that though perhaps they are therefore
subject to fewer robberies, yet they never rob but they also mur
der.

In China, murderers are cut to pieces, and robbers not:

hence in that country they never murder on the highway, though
they often rob.

And in England, besides the additional terrors

of a speedy execution, and a subsequent exposure or dissection,
robbers have a hope of transportation, which seldom is extended

to murderers. This has the same effect here as in China: in
preventing frequent assassination and slaughter.
Yet, though in this instance we may glory in the wisdom of

the English law, we shall ﬁnd it more difficult to justify the fre
quency of capital punishment to be found therein; inﬂicted
(perhaps inattentively) by a multitude of successive independent
statutes, upon crimes very different in their natures. It is a
tnelancholy truth, that among the variety of actions which men
are daily liable to commit, no less than a hundred and sixty have
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been declared by act of parliament to be felonies without beneﬁt
of clergy; or, in other words, to be worthy of instantdeath. So
dreadful a list, instead of diminishing, increases the number of

offenders.8 The injured through compassion, will often forbear
to prosecute ; juries, through compassion, will sometimes forget
their oaths, and either acquit the guilty or mitigate the nature
of the offense; and judges, through compassion, will respite one
half of the convicts, and recommend them to the royal mercy.
Among so many chances of escaping, the needy and hardened
offender overlooks the multitude that suffer : he boldly engages
in some desperate attempt, to relieve his wants or supply his
vices: and, if unexpectedly the hand of justice overtakes him,
he deems himself peculiarly unfortunate, in falling at last a
sacriﬁce to those laws, which long impunity has taught him to
contemn.

CHAPTER II.
[BL. COMM.-—BOOK IV. cu. 11.]
Of Me Persons alpallle of Committing Crimes.

HAVING, in the preceding chapter, considered in general the
nature of crimes and punishments, we are led next, in the order

of our distribution to inquire what persons are, or are not, ca/mble
of committing crimes: or which is all one, who are exempted
from the censures of the law upon the commission of those
acts, which in other persons would be severely punished. In the
process of which inquiry, we must have recourse to particular
and special exceptions: for the general rule is, that no person
shall be excused from punishment for disobedience to the laws
of his country, excepting such as are expressly deﬁned and ex
empted by the laws themselves.
All the several pleas and excuses, which protect the com
mitter of a forbidden act from the punishment which is otherwise
annexed thereto, may be reduced to this single consideration, the

want or defect of will.

An involuntary act, as it has no claim
3See anlc note i.
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to merit, so neither can it induce any guilt : the concurrence of
the will, when it has its choice either to do or to avoid the fact

in question, being the only thing that renders human actions
either praiseworthy or culpable. Indeed, to make a complete
crime cognizable by human laws, there must be both a will and
an act. For, though, inforo c0;zscz'eIztz'w, a ﬁxed design or will to
do an unlawful act is almost as heinous as the commission of it,
yet, as no temporal tribunal can search the heart, or fathom the in

tentions of the mind, otherwise than as they are demonstrated
by outward actions, it therefore cannot punish for what it cannot
know. For which reason in all temporal jurisdictions an overt
act, or some open evidence of an intended crime, is necessary in
order to demonstrate the depravity of the will before the man is
liable to punishment. And, as a vicious will, without a vicious
act is no civil crime, so, on the other hand, an unwarrantable act

without a vicious will is no crime at all.

So that to constitute a

crime against human laws, there must be, ﬁrst, a. vicious will;

and, secondly, an unlawful act consequent upon such vicious
will.
Now there are three cases, ih which the will does not join
with the act: I. Vi/here there is a defect of understanding. For
where there is no discernment, there is no choice; and where
there is no choice, there can be no act of the will, which is noth

ing else but a determination of one's choice to do or to abstain
from a particular action ; he, therefore, that has no understand
ing, can have no will to guide his conduct. 2. \'Vhere there is
understanding and will sufficient, residing in the party ; but not
called forth and exerted at the time of the action done; which is

the case of all offences committed by chance or ignorance. Here
the will sits neuter; and neither concurs with the-act, nor dis

agrees to it.

3. Where the action is constrained by some out

ward force and violence.

Here the will counteracts the deed ;

and is so far from concurring with, that it loaths and disagrees
to, what the man is obliged to perform.
It will be the
business of the present chapter brieﬂy to consider all the several
species of defect in will, as they fall under some one or other of
these general heads : as infancy, idiocy, lunacy, and intoxication,
which fall under the ﬁrst class ; misfortune, and ignorance.

which may be referred to the second ; and compulsion cr neces
sity, which may P1 aperly rank in the third.
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I. First, we will consider the case of irgfanry, or nonage;

which is adefect of the understanding. Infants, under the age of

discretion, ought not to be punished by any criminal prosecution
whatever.

What the age of discretion is, in various nations, is

matter of some variety. The civil law distinguished the age of
minors, or those under twenty-ﬁve years old, into three stages :
infantia, from the birth till seven years of age; ﬂterilfa, from
seven to fourteen; and /kzrlwrtar, from fourteen upwards. The
period of pueritia, or childhood, was again subdivided into two
equal parts: from seven to ten and a half was wtas infalztiaz
proximal; from ten and a half to fourteen was @1111‘ pubcrtati
j/roxima. During the ﬁrst stage of infancy, and the next half
stage of childhood, z'rgfa/dire pr0.1'z'1na, they were not punishable
for any crime. During the other half stage of childhood, ap
proaching to puberty, from ten and an half to fourteen, they were
indeed punishable, if found to be doli mﬂzccs, or capable of mis
chief: but with many mitigations, and not with the utmost rigor
of the law. During the last stage (at the age of puberty, and
afterwards), minors were liable to be punished, as well capitally,
as otherwise.
‘
The law of England does in some cases privilege an infant,
under the age of twenty-one, as to common misdemeanors, so as

to escape ﬁne, imprisonment, and the like: and particularly in
cases of omission, as not repairing a bridge, or a highway, and
other similar offences; for, not having the command of his for

tune till twenty-one, he wants the capacity to do those things
which the law requires.v But where there is any notorious breach
of the peace, a riot, battery, or the like (which infants, when full

grown, are at least as liable as others to commit), for these an in
fant, above the age of fourteen, is equally liable to suffer, as a

person of the full age of twenty-one.
With regard to capital crimes, the law is still more minute
and circumspect; distinguishing with greater nicety the several
degrees of age and discretion. By the ancient Saxon law, the
age of twelve years was established for the age of possible dis
cretion, when ﬁrst the understanding might open; and from
thence till the offender was fourteen, it was zeta: jmbcrtali froz
ima, in which he might or might not be guilty of a crime, accord
ing to his natural capacity or incapacity. This was the dubious
stage of discretion : but, under twelve it was held that he cculd
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not be guilty in will, neither after fourteen could he be supposed
innocent, of any capital crime which he in fact committed. But
by the law, as it now stands, and has stood at least ever since the

time of Edward the Third, the capacity of doing ill, or contracting
guilt, is not so much measured by years and days, as by the
strength of the delinquent’s understanding and judgment. For
one lad of eleven years old may have as much cunning as another
of fourteen ; and in these cases our maxim is, that “ma/z‘tz'a sup

plct etalcm." Under seven years of age indeed an infant cannot
be guilty of felony; for then a felonious discretion is almost an
impossibility in nature: but at eight years old he may be guilty
of felony. Also, under fourteen, though an infant shall be jkrima
facie adjudged to be doli zizzcajﬁa/1',‘ yet if it appear to the court
and jury, that he was do/i ca/Jar, and could discern between good
and evil, he may be convicted and suffer death. Thus a girl of
thirteen has been burnt for killing her mistress : and one boy of
ten, and another of nine years old, who had killed their compan
ions, have been sentenced to death, and he of ten years actually

hanged; because it appeared upon their trials, that the one hid
himself, and the other hid the body he had killed, which hiding

manifested a consciousness of guilt, and a discretion to discern
between good and evil. And there was an instance in the last
century where a boy of eight years old was tried at Abingdon
for firing two barns; and, it appearing that he had malice, re
venge, and cunning, he was found guilty, condemned, and hanged
accordingly. Thus also, in very modern times a boy of ten years
old was convicted on his own confession of murdering his bed
fellow, there appearing in his whole behavior plain tokens of a
mischievous discretion; and, as the sparing this boy merely on
account of his tender years might be of dangerous consequences to
the public by propagating a notion that children might commit
such atrocious crimes with impunity, it was unanimously agreed
by all the judges that he was a proper subject of capital punish
ment.'

But, in all such cases, the evidence of that malice which

is to supply age, ought to be strong and clear beyond all doubt
and contradiction.‘
1 '1 l‘.‘;‘ establishedlaw of this country is the same; viz., that an infant under
seven is conclusively presumed incapable of committing a felony ; that, when
he is between seven and fourteen, aﬂirmative proof must be adduced to es

tablish the fact of capacity, no presumption being made either for or against
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II. The second case of adeﬁciency in will, which excuses

from the guilt of crimes, arises also from a defective or vitiated
understanding, w'z., in an idiot or a lzmatic.

For the rule of law

as to the latter, which may easily be adapted also to the former,
is, that “j'urz'osz/.r urore :0/um pmzitur." In criminal cases there
fore, idiots and lunatics are not chargeable for their own acts, if
committed when under these incapacities: no, not even for trea

son itself. Also, if a man in his sound memory commits a capital
offence, and before arraignment for it, he becomes mad, he ought

not to be arraigned for it; because he is not able to plead to it
with that advice and caution that he ought. And if, after he has
pleaded, the prisoner becomes mad, he shall not be tried: for how
can he make his defence? If, after he be tried and found guilty,

he loses his senses before judgment, judgment shall not be
pronounced; and if, after judgment, he becomes of nonsane
memory, execution shall be stayed: for pcradventure, says the
humanity of the English law, had the prisoner been of sound
memory, he might have alleged something in stay of judgment
or execution. Indeed, in the bloody reign of Henry the Eighth,
a statute was made, which enacted, that if a person, being mmpos
meuiis, should commit high treason, and after fall into madness,

he might be tried in his absence, and should suffer death, as if

he were of perfect memory.

But this savage and inhuman law

was repealed by the statute I & 2 Ph.'& M, ch. IO. For, as is
observed by Sir Edward Coke, “ the execution of an offender is
for example, ut ;>wna adpaums, metus ad omnc: />crvmiat .- but
so it is not when a madman is executed ; but should be a misera
ble spectacle, both against law, and of extreme inhumanity and

cruelty, and can be no example to others.” But if there be any
doubt, whether the party be mm;>0s or not, this shall be tried by
a jury. And if he be so found, a total idiocy, or absolute insan
ity, excuses from the guilt, and of course from the punishment,
of any criminal action committed under such deprivation pf the
capacity; that, when he is over fourteen, he is presumed to have suﬁicient

capacity, being classed with adults in regard to criminal responsibility.
But now in New York the age of fourteen in these rules is charged to twelve.

(Penal Code,

I7, 20.) It is a general rule that a boy under fourteen is incapa

ble of ccimmittinga rape; but it isheld, in some States, that this is not a conclu
sive, but only :1 disputablc presumption, which may be rebutted by proof ofsex
ual capacity. (Prrjrle v. Rando@/I, 2 Parker, 213 ; lVilliam: v. Stale, 14 Ohio, 222.)
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senses: but, if a lunatic hath lucid intervals of understanding,
he shall answer for what he does in those intervals as if he had
no deﬁciency. Yet in the case of absolute madmen, as they are
not answerable for their actions, they should not be permitted
the liberty of acting unless under proper control ; and, in partic
ular, they ought not to be suffered to go loose, to the terror of
the king’s subjects. It was the doctrine of our ancient law, that
persons deprived of their reason might be conﬁned till they re
covered their senses, without waiting for the forms of a commis
wsion
or other special authority from the crown: and now, by the

vagrant acts, a method is chalked out for imprisoning, chaining,
and sending them to their proper homes.’
1 The leading authority upon the subject of criminal responsibility, as affect
ed by insanity, \M’Naughten’s Case,(to Clark & Finnelly, 200; I C. & K. I29),
in which the opinion of the whole body of judges of the common-law courts
was taken and referred to the House of Lords, by which it was subsequently
sustained. The principles established by this opinion upon this subject,
have remained the law of England until the present day, and have been
adopted in many States of this country. The propositions established by
this decision are as follows: “The jury ought to be told in all cases that
every man is presumed to be sane, and to possess a sufficient degree of
reason to be responsible for his crimes, until the contrary be proved to their
satisfaction; and that, to establish a defense on the ground of insanity, it
must be clearly proved that, at the time of committing the act, the party
accused was laboring under such a defect of reason, from disease of the
mind, as not to know the nature and quality of the act he was doing, or if he
did know it, that he did not know he was doing what was wrong.” It was
further declared that, if the accused labors under a partial delusion only, and
is not in other respects insane, he must be considered in the same situation
as to responsibility, as if the facts with respect to which the delusion exists,
were real. For example, if under the influence of his delusion, he supposes
another man to be in the act of attempting to take away his life, and he kills.
that man, as he supposes, in self-defense, he would be exempt from punish
ment. But if the mistaken belief would not, if true, justify the act, he must
be held responsible.
The test, therefore, which is adopted in determining responsibility, is the
wrong-doer’s power of appreciation of the wrongful nature of the particular
act with which he is charged, at the time of its perpetration. In order to be
held liable, he must be able to understand that the act he performs is “ con.

trary to the plain dictates of justice and right, injurious to others, and a
violation of the dictates of duty.” (l?ager.r’ Case, 7 Met. 500.) He must
be capable of distinguishing between right and wrong, in the particular in
stance. (Willi: v. People, 32 N. Y. 7I5; /llacfarlandlt Trial, 8 Abb. Pr.
(N. s.) 57; People v. Sjbrngue, 2 Parker 43 ; Comm. v. Heal/1, H Gray, 303 ;;
Stale v. Lawrence, 57 Me. 574.)
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III. Thirdly; as to artiﬁcial, voluntarily contracted madness,
by a'ru/zkc/mars or intoxication, which, depriving men of their
reason, puts them in a temporary frenzy; our law looks upon this
as an aggravation of the offence, rather than as an excuse for
any criminal misbehavior. A drunkard, says Sir Edward Coke,
who is no/zmlarizzr dwnwn, hath no privilege thereby; but what

hurt or ill soever he doth, his drunkenness doth aggravate it: uam
omm: crimen ebrietas, at z'm:ma’z't. ct a’ctrgz't. It hath been ob
served, that the real use of strong liquors, and the abuse of them

by drinking to excess, depend much upon the temperature of the
climate in which we live. . The same indulgence, which may be
necessary to make the blood move in Norway, would make an
Italian mad. A German therefore, says the president Montes
quieu, drinks through custom, founded upon constitutional neces
sity ; a Spaniard drinks through choice, or out of the mere wan
The question has recently arisen for decision, whether this criterion is a
sufﬁcient and proper test of renponsibility, when the accused is shown to have
been capable of distinguishing between right and wrong at the time of the
act, but was urged by an irresistible impulse to commit the oﬁense. Among
medical writers, a form of insanity is recognized, in which the faculties are so
disordered that a man, though he perceives the moral quality of his acts, is
-unable to control them, and is urged by some mysterious pressure to the
-commission of acts, the consequences of which he anticipates, but cannot
avoid. But it has been held, in New York, that this doctrine has no applica
tion in law, as a limitation of criminal responsibility. “The law recognizes

no form of insanity,” it is declared, “in which the capacity of distinguishing
-right from wrong exists, without the power of choosing between them.” The
vagueness and uncertainty of this inquiry are deemed to render the doctrine
-dangerous and inexpedient. (Flanagan v- Stale, 52 N. Y. 467 [I873.]) But

rthe courts of some of the States seem inclined to adopt a contrary view.
(Slalev. Y0/mran, 40 Conn, 136; see 43 Ct. 514; 38 Mich. 482; 75 Va. 867; 31
-Ind. 485.) Every person is presumed to be sane until the contrary be shown.

The fact of insanity must, therefore, be established by affirmative evidence, the
:burden of proof resting upon the defendant.

(Pro)/z v. 18oln'u.mn, I Park. 649;

Peep]: v. S:/zrywr, 42 N. Y. I.) But if sufficient evidence should beimroduccd
in behalf of the defendant, to render the fact of insanity reasonably doubtful,
.the prisoner is entitled to the beneﬁt of the doubt, and should be acquitted.
unless the prosecution can succeed in proving beyond reasonable doubt that he
-was really sane. (Pm/>l.»: v. Illcfarm, 16 N. Y. 58; S. P. 88 N. Y. 81; 40 lll.
"Q52; 50 N. H. 369.) But in some States the defendant must prove his insanity
qty a preponderance of evidence. (57 Me. 574.)
In some States, provision is made by statute, for the medical examination

-of prisoners in whose defense a plea of insanity is interposed, to ascertain
whether insanity actually exists or not. The statutes of the several States

must be specially consulted.
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tonness of luxury: and drunkenness, he adds, ought to be more
severely punished, where it makes men mischievous and mad, as

in Spain and Italy, than where it only renders them stupid and
heavy, as in Germany and more northern countries. And accord

ingly, in the warm climate of Greece, a law of Pittacus enacted,
“ that he who committed a crime when drunk, should receive a
double punishment,” one for the crime itself, and the other for

the ebriety which prompted him to commit it. The Roman law
indeed made great allowances for this vice : “per m'mmz dela/)sz'.r
capitalzk pwna nwzz'1tz'z‘/u'.” But the law of England, considering
how easy it is to counterfeit this excuse, and how weak an excuse
it is (though real), will not suffer any man thus to privilege one
crime by another.“
IV. A fourth deﬁciency of will, is where a man commits an
unlawful act by 1nz'sforlu/ze or c/mace, and not by design. Here
the will observes a total neutrality, and does not co-operate with
the deed; which therefore wants one main ingredient of a crime.
Of this, when it affects the life of another, we shall ﬁnd more

occasion to speak hereafter; at present only observing, that if
any accidental mischief happens to follow from the performance
of a lawful act, the party stands excused from all guilt: but if a
man be doing anything mzlaw_ful, and a consequence ensues
which he did not foresee or intend, as the death of a man or the

like, his want of foresight shall be no excuse; for, being guilty
of one offence, in doing antecedently what is in itself unlawfuh

he is crimi-nally guilty of whatever consequence may follow the
first misbehavior.‘
8 It is a well established rule of law, that voluntary intoxication furnishes
no excuse for crime, though it may blunt the moral perceptions, and greatly
disorder the mental faculties. This doctrine is founded upon salutary con
siderations of public policy; since, if a different rule were established, acon

venient means of escaping responsibility would be afforded to those dis
posed to commit crime. If drunkenness excused crime, it would be the
usual preliminary to criminal acts. lf, however, habits of intemperance
have produced a state of actual insanity, the rule applicable in other cases of
insanity to determine responsibility, will be applicable. (Kenny v. Pea/)le,
3! N. Y. 330 ; People v. /\’0_gc)':, 18 N. Y. 9; P00/ile v. l\’ob1'/non, 2 Parker,
235.) Moreover, if a speciﬁc intent be a necessary element in a particular
crime, evidence of intoxication is admissible, to show that such an intent

could not have been entertained, and thus to change the nature or grade of ‘
the offense for which the prisoner may be convicted. (Hoyt v. l’ro}>1e, 107 U. S.
63!; Slate v. _‘70/m.rau, 41 Ct. 584; see 18

Y. 9; 86 N. Y. 554.)

‘If the wrongful act be attributable to rarelerrnerr, or nrglfgrnrr, Ill: per
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V. Fifthly: 12710707166 or mz'rm.f'c is another defect of will;

when a man, intending to do a lawful act, does that which is un

lawful. For here the deed and the will acting separately, there
is not that conjunction between them, which is necessary to form
acriminal act. But this must be an ignorance or mistake of
fact, and not an error in point of law. As if a man, intending
to kill a thief or house-breaker in his own house, by mistake kills

one of his own family, this is no criminal action; but if a man
thinks he has a right to kill a person excommunicated or out
lawed, wherever he meets him, and does so, this is wilful mur

der. For a mistake in point of law, which every person of dis
cretion not only may, but is bound and presumed to know, is in
criminal cases no sort of defence. lg/zorantz'ajurz's, guod quisgue
tmotur soirc, rmni/zom exousat, is as well the maxim of our own

law, as it was of the Roman.‘
VI. A sixth species of defect of will is that arising from com
;>ulsz'orz and inevitable necessity. These are a constraint upon
the will, whereby a man is urged to do that which his judgment
disapproves ; and which, it is to be presumed, his_ will (if left to
itself) would reject. As punishments are therefore only inflicted
for the abuse of that free will, which God has given to man, it is

highly just and equitable that a man should be excused for those
acts which are done through unavoidable force and compulsion.
1. Of this nature, in the ﬁrst place, is the obligation of cirril
.rui_/jaclz'on, whereby the inferior is constrained by the superior to
act contrary to what his own reason and inclination would sug
gest ; as when a legislator establishes iniquity by a law, and com
mands the subject to do an act contrary to religion or sound
morality. How far this excuse will be admitted iuforo co1z.rc2'entz'w,
or whether the inferior in this case is not bound to obey the di
petrator will generally be criminally responsible.

Thus, if a person, while

engaged in doing a lawful act, acts so recklessly and imprudently as to occa
sion a person’s death, he will be subject to indictment therefor; as, if one
_ drives carelessly in a crowded street, and fatally injures a by-stander. But
when a speciﬁc, actual intent is necessarily involved in a certain crime, mere
negligence will not be sufﬁcient to render the accused criminally liable; thus,

merely a negligent taking of another’s goods will not constitute larceny,
since this offense involves an intent to steal and to convert the property to one’s
own use.
5As to ignorance of fact, see 1‘ll:yn.r v. State, I Conn. 502; State v. Goodr
now, ()5 Me. 30; as to ignorance of law, Ila/niltou v. People, 57 Barb. 625;
Comm v. 1)I‘t‘.f/t'_l', 1.; Gray 55 ; Fau1k': v. Prqhlz, 39 Mich. 200.
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vine, rather than the human law, it is not my business ‘.0 decide ;

though the question, I believe, among the casuists, will hardly
bear a doubt. But, however that may be, obedience to the laws
in being is undoubtedly a suﬂicient extenuation of civil guilt
before the municipal tribunal. The sheriff, who burnt Latimer
and Ridley, in the bigoted days of Queen Mary, was not liable
to punishment from Elizabeth, for executing so horrid,an ofﬁce ;
being justiﬁed by the commands of that magistracy, which en
deavored to restore superstition under the holy auspices of its
merciless sister, persecution.

As to persons in private relations ; the principal case, where
constraint of a superior is allowed as an excuse for criminal mis
conduct, is with regard to the matrimonial subjection of the wife
to her husband ; for neither a son nor a servant are excused for

the commission of any crime whether capital or otherwise, by
the command or coercion of the parent or master; though in

some cases the command or authority of the husband, either ex
pressed or implied, will privilege the wife from punishment, even
for capital offences.

And, therefore, if a woman commit theft,

burglary, or other civil offences against the laws of society, by
the coercion of her husband; or even in his company, which the

law construes a coercion; she is not guilty of any crime ; being
considered as acting by compulsion and not of her own will.‘
Which doctrine is at least a thousand years old in this kingdom,
being to be found among the laws of king Ina, the \-Vest Saxon.
And it appears that among the Northern nations on the conti
ncnt, this privilege extended to any woman transgressing in con
cert with a man, and to any servant that committed a joint
offence with a freeman ; the male or freeman only was punished,_
the female or slave dismissed ; “/;r0cul dubio quad alterum liber
tas, altemm 1zece.r.rita.r z'mpe//erel." But (besides that in our law,
which is a stranger to slavery, no impunity is given to servants,
who are as much free agents as their masters) even with regard
° But the presumption that a crime committed by a wife, in the presence of
her husband, is done by his coercion, is not conclusive, but open to rebuttal
by evidence that the offense was exclusively of her own commission. “ Thus,

if the husband were a crippleI and conﬁned to his bed, his presence would
not be sufficient to exonerate the wife.” (Russell on Crimes, vol. i. 22.) (See
Quinlan v.l’e01>le, 6 Parker, 9.) The exemption of the wife does not, in
any case, extend to crimes of the graver class, such as treason, murder and
robbery; and now in New York it is altogether abolished.

(Penal Code, §24.j
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to wives, this rule admits of an exception in crimes that are mall
in :2, and prohibited by the law of nature, as murder and the like ;
not only because these are of a deeper dye, but also, since in a

state of nature no one is in subjection to another, it would be
unreasonable to screen an offender from the punishment due to
natural crimes, by the reﬁnements and subordinations of civil
society. In treason also (the highest crime which a member of
society can, as such, be guilty of), no plea of coverture shall ex
cuse the wife; no presumption of the husband's coercion shall
extenuate her guilt; as well, because of the odiousness and dan

gerous consequences of the crime itself, as because the husband,
having broken through the most sacred tie of social community
by rebellion against the state, has no right to that obedience from
a wife, which he himself as a subject has forgotten to pay. In
inferior misdemeanors also we may remark another exception ;
that a wife may be indicted and set in the pillory wit/1 her hus
band, for keeping a brothel ; for this isan offence touching the
domestic economy or government of the house, in which the
wife has a principal share; and is also such an offence as the

law presumes to be generally conducted by the intrigues of the
female sex. And in all cases, where the wife offends alone,
without the company or coercion of her husband she is respon
sible for her offence, as much as any feme-sole.
2. Another species of compulsion or necessity is what our law
calls duress fer minus ; or threats and menaces, which induce a
fear of death or other bodily harm, and which take away for that
reason the guilt of many crimes and misdemeanors ; at least
before the human tribunal._ But then that fear which compels a
man to do an unwarrantable action, ought to. be just and well
grounded; such “ qui cadere passit in virzmz comla/zfc/)1, nan
1i1m'zz’1m1 at metz'culo.mm," as Bracton expresses it, in the words
of the civil law. Therefore, in time of war or rebellion, a man

may be justiﬁed in doing many treasonable acts by compulsion
of the enemy or rebels, which would admit of no excuse in the
time of peace. This however seems only, or at least principally,
to hold as to positive crimes, so created by the laws of society;
and which, therefore, society may excuse; but not as to natural
offences so declared by the law of God, wherein human magis
trates are only the executioners of divine punishment. And
therefore though a man be violently assaulted, and hath no other
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possible means of, escaping death, but by killing an innocent
person; this fear and force shall not acquit him of murder; for
he ought rather to die himself, than escape by the murder of an
innocent. But in such a case he is permitted to kill the assailant;
for there the law of nature, and self-defence, its primary canon,

have made him his own protector.
3. There is a third species of necessity, which may be distin
guished from the actual compulsion of external force or fear,
being the result of reason and reﬂection, which act upon and
constrain a man's will, and oblige him to do an action, which
without such obligation would be criminal. And that is, when a
man has his choice of two evils set before him, and, being under

a necessity of choosing one, he chooses the least pernicious of the
two. Here the will cannot be said freely to exert itself, being
rather passrce than active ; or, if active, it is rather in rejecting
the greater evil than in choosing the less. Of this sort is that
necessity, where a man by the commandment of the law is bound
to arrest another for any capital offence, or to disperse a riot,
and resistance is made to his authority : it is here justiﬁable and
even necessary to beat, to wound, or perhaps to kill the offenders,
rather than permit the murderer to escape, or the riot to continue.

For the preservation of the peace of the kingdom, and the appre
1ie':.'ing of notorious malefactors, are of the utmost consequence
to the public ; and therefore excuse the felony, which the killing
would otherwise amount to.
4. There is yet another case of necessity, which has occasioned
great speculatioa among the writers upon general law ; 1/z'::.,
whether a man in extreme want of food or clothing may justify
stealing either, to relieve his present necessities? And this both
Grotius and Puffendorf, together with many other of the foreign

jurists, hold in the aﬂirmative ; maintaining by many ingenious,
humane, and plausible reasons, that in such cases the community

of goods, by a kind of tacit confession of society, is revived. And
some even of our own lawyers have held the same, though it
seems to be an unwarranted doctrine, borrowed from the notions

of some civilians : at least it is now antiquated, the law of England
admitting no such excuse at present. And this its doctrine is
agreeable not only to the sentiments of many of the wisest
ancients, particularly Cicero, who holds that “ suum cuique im-am
modzmzfcrmdmn 05!, [*0/ins q//am dc alter1'u: mrru/wdz'.v detm/zrn
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dum ,- ” but also to the Jewish law, as certiﬁed by king Solomon

himself: “ if a thief steal to satisfy his soul when he is hungry,
he shall restore seven-fold, and shall give all the substance of his
house:” which was the ordinary punishment for theft in that
kingdom. And this is founded upon the highest reason: for
men's properties would be under a strange insecurity, if liable to
be invaded according to the wants of others, of which wants no
man can possibly be an adequate judge, but the party himself

who pleads them. In this country especially, there would be a
peculiar impropriety in admitting so dubious an excuse : for by
our laws such suﬁicient provision is made for the poor by the
power of the civil magistrate, that it is impossible that the most
needy stranger should ever be reduced to the necessity of thiev_
ing to support nature. This case of a stranger is, by the way,
the strongest instance put by Baron Puffendorf, and whereon he
builds his principal arguments: which, however they may hold

upon the continent, where the parsimonious industry of the
natives orders every one to work or starve, yet must lose all
their weight and eﬁicacy in England, where charity is reduced to
a system, and interwoven in our very constitution. Therefore
our laws ought by no means to be taxed with being unmerciful
for denying this privilege to the necessitous; especially when
we consider, that the king, on the representation of his ministers
of justice, bath a power to soften the law, and to extend mercy
in cases of peculiar hardship. An advantage which is wanting
in many States, particularly those which are democratical; and
these have in its stead introduced and adopted, in the body of
the law itself, a multitude of circumstances tending to alleviate
its rigor. But the founders of our constitution thought it better
to vest in the crown the power of pardoning particular objects of
compassion, than to countenance and establish theft by one gen
eral undistinguishing law.

VI I. To these several cases, in which the incapacity of com
mitting crimes arises from adeﬁciency of the will, we may add
one more, In which the law supposes an incapacity of doing
wrong, from the excellence and perfection of the person; which

extend as well to the will as to the other qualities of his mind. I
mean the case of the king ; who, by virtue of his royal preroga
tive, is not under the coercive power of the law; which will not

suppose him capable of committing a folly, much less a crime.
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We are therefore, out of reverence and decency, to forbear any
idle inquiries, of what would be the consequence if the king were
to act thus and thus : since the law deems so highly of his wis
:1om and virtue, as not even to presume it possible for him to do
any thing inconsistent with his station and dignity; and there
fore has made no provision to remedy such a grievance.

CHAPTER III.
[BL. COMM.—BO0K IV. CH. IIL]
OfPn'rmfa1: and Arresrarzkr.

It having been shown in the preceding chapter what persons
are, or are not, upon account of their situation and circumstances,

capable of committing crimes, we are next to make afew remarks
on the different degrees of guilt among persons that are capable
of offending ; ':/iz., as prim ipal, and as accessory.
I. A man may be prz'utz'/ta! in an offence in two degrees. A
principal, in the ﬁrst degree, is he that is the actor, or absolute
perpetrator of the crime ; and,in the second degree, he is who is

present, aiding, and abetting the fact to be done. Which prcsmce
need not always be an actual immediate standing by, within
sight or hearing of the fact ; but there may be also a constructive
presence, as when one commits a robbery or murder, and another

keeps watch or guard at some convenient distance. And this
rule hath also other exceptions 2 for, in case of murder by poison
ing, a man may be a principal felon by preparing and laying
the poison, or persuading another to drink it who is ignorant of
its poisonous quality, or giving it to him for that purpose; and
yet not administer it himself, nor be present when the very deed
of poisoning is committed. And the same reasoning will hold,
with regard to other murders committed in the absence of the
murderer, by means which he had prepared beforehand, and

which probably could not fail of their mischievous effect.

As by

laying a trap or pitfall for another, whereby he is killed: letting
out a wild beast, with an intent to do mischief, or inciting a mad

man to commit murder, so that death thereupon ensues ; in

874

OF PRINCIPALS AND ACCESSORIES.

every one of these cases the party offending is guilty of mu.der as
aprincipal,
in the ﬁrstpresupposing
degree. For he
cannot be
called
acces
sory, that necessarily
a principal
: land
theanpoison,
the pitfall, the beast, or the madman, cannot be held principals,

being only the instruments of death. As therefore he must be
certainly guilty either as principal or accessory, and cannot be
so as accessory, it follows that he must be guilty as principal,
and if principal, then in the ﬁrst degree; for there is no other
criminal, much less a superior in the guilt, whom he could aid,
abet, or assist.

II. An accessory is he who is not the chief actor in the
offence, nor present at its performance, but is some way con
cerned therein, either befare -or after the fact committed. In
considering the nature of which degree of guilt, we will, ﬁrst, ex
amine, what offences admit of accessories, and what not : second

ly, who may be an accessory bqfore the fact : thirdly, who may
be an accessory aftcr it: and, lastly, how accessories, considered
merely as such, and distinct from principals, are to be treated.
I. And, ﬁrst, as to what offences admit of accessories, and

what not. In high treason there are no accessories, but all are
principals : the same acts, that make a man accessory in felony,
making him a principal in high treason, upon account of the
heinousness of the crime.

Besides it is to be considered, that

the bare intent to commit treason is many times actual treason:
as imagining the death of the king, or conspiring to take away
his crown. And, as no one can advise and abet such a crime
without an intention to have it done, there can be no accessories

before the fact; since the very advice and abetment amount to
principal treason. But this will not hold in the inferior species
of high treason, which do not amount to the legal idea of com
passing the death of the king, queen, or prince. For in those no
advice to commit them, unless the thing be actually performed,
will make a man a principal traitor. In murder, and felonies with
or without beneﬁt of clergy there may be accessories: except
only in those offences, which by judgment of law are sudden
and unpremeditated, as manslaughter and the like ; which there

fore cannot have any accessories before the fact. So, too, in petit
larceny, and in all crimes under the degree of felony, there are
no accessories either before or after the fact ; but all persons con
cerned therein, if guilty at all, are principals : the same rule
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holding with regard to the highest and lowest offences, though
upon different reasons.1 In treason all are principals, propter
odium a'r!z'ctz'; in trespass all are principals, because the law,
qua de mz'uz'mz'.r mm rural, does not descend to distinguish the
different shades of guilt in petty misdemeanors. It is a maxim,
that zzcasrorz'zzs sequitur mzturam 4-z1iprz';zczj>a[z'.s' : and therefore
an accessory cannot be guilty of a higher crime than his prin
cipal; being only punished as a partaker of his guilt. So that
if a servant instigates a stranger to kill his master, this being
murder in the stranger as principal, of course the servant is ac
cessory only to the crime of murder; though, had he been
present and assisting, he would have been guilty as principal of
petit treason, and the stranger of murder.2
2. As to the second point, who may be an accessory éqfore
the fact, sir Matthew Hale deﬁnes him to be one, who being ab

sent at the time of the crime committed, doth yet procure, coun
sel, or command another to commit a crime.

Herein absence is

necessary to make him an accessory: for if such procurer, or the
like, be present,he is guilty of the crime as principal.3 If A then
advises B to kill another, and B does it in the absence of A, now

B is principal, and A is accessory in the murder. And this holds,
even though the party killed be not in rsrzmz nalurd at the time
of the advice given. As if A, the reputed father, advises B, the
mother of a bastard child, unborn,‘ to strangle it when born, and

she does so ; A is accessory to this murder.

And it is also set

tled, that whoever procureth a felony to be committed, though it

be by the intervention of a third person, is an accessory before
the fact. It is likewise a rule, that he who in any wise com
' bee I/Vard v. People, 3 Hill, 395; People v. Er*win,4 Denio, 129; Low
enslein v. People, 54 Barb. 2,9.
2 The crime of petit treason is now abolished.
1‘ A person who procures the commission of a crime through the instru
mentality of an innocent agent, who does not understand the criminality of
the act he performs, is responsible as principal, and the agent is excused;
as, if one instigates an idiot, or lunatic, or an infant of tender years, to per
petrate some deed of crime, which is committed without knowledge of its
guilt; or, if one mixes poison with a patient's medicine, and causes it to be
administered by a nurse, who acts innocently, without knowledge of the fact.
But if the agent be guilty, the absent employer is only an accessory. (See
1’eo_t1rv. 11/rt/llurmy, 4 Parker, 234; H'ixx0u v. Pm/11:, 5 Id. Hg; [’¢'o}>/e v
[Ca/2, 23 How. Pr. 93; Comm. v. Hill, 1! Mass. 136.)
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mands or counsels another to commit an unlawful act, is acces

sory to all that ensues upon that unlawful act; but is not acces
sory to any act distinct from the other. And if A commands B
to heat C, and B beats him so that he dies: B is guilty of murder
as principal, and A as accessory. But if A commands B to burn
C’s house‘; and he, in so doing, commits a robbery; now A,

thougl'. accessory to the ‘turning, is not accessory to the robbery,
for that is a thing of a distinct and unconsequential nature. But

if the felony committed be the same in substance with that which
is commanded, and only varying in some circumstantial matters;
as if, upon a command to poison Titius, he is stabbed or shot,

and dies : the commander is still accessory to the murder, for the
substance of the thing commanded was the death of Titius, and
the manner of its execution is a mere collateral circumstance.
3. An accessory after the fact may be, wherea person, know
ing a felony to have been committed, receives, relieves, comforts,

or assists the felon. Therefore to make an accessory ex pm
facla, it is in the ﬁrst place requisite that he knows of the felony
committed.

In the next place he must receive, relieve, comfort,

or assist him. And generally any assistance whatever, given to
a felon, to hinder his being apprehended, tried, or suffering pun
ishment, makes the assister an accessory. As furnishing him
with a horse to escape his pursuers, money or victuals to sup
port him, a house or other shelter to conceal him, or open force
and violence to rescue or protect him. So likewise to convey
instruments to a felon to enable him to break jail, or to bribe
the jailer to let him escape, makes a man an accessory to the
felony. But to relieve a felon in jail with clothes or other neces
saries, is no offence; for the crime imputable to this species of

accessory is the hinderance of public justice, by assisting the
felon to escape the vengeance of the law. To buy or receive
stolen goods, knowing them to be stolen, falls under none of these
descriptions; it was therefore at common law a mere misde
meanor, and made not the receiver accessory to the theft, because

he received the good: only, and not the felon: but now by the
statutes 5 Ann., ch. 3I,and 4 Geo. I., ch. II, all such receivers are

made accessories (where the principal felony admits of acces
sories) and may be transported for fourteen years.
The felony must be complete at the time of the assistance
given ; else it makes not the assistant an accessory. As if one
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wounds another mortally, and after the wound given, but before

death ensues, a person assists or receives the delinquent: this
does not make him accessory to the homicide; for, till death
ensues, there is no felony committed. But so strict is the law
where a felony is actually complete, in order to do effectual jus
tice, that the nearest relations are not suffered to aid or receive
one another. If the parent assists his child,.or the child the
parent, if the brother receives the brother, the master his servant
or the servant his master, or even if the husband relieves his wife,

who have any of them committed a felony, the receivers become
accessories (.1? post facto. But a feme-covert cannot become an
accessory by the receipt and concealment of her husband; for '
she is presumed to act under his coercion, and therefore she is
not bound, neither ought she, to discover her lord.
4. The last point of inquiry is, how accessories are to be
treated, considered distinct from principals. And the general
rule of the ancient law (borrowed from the Gothic constitutions)
is this, that accessories shall suffer the same punishment as their
principals : if one be liable to death, the other is also liable : as,
by the laws of Athens, delinquents and their abettors were to
receive the same punishment. Why then, it may be asked, are
such elaborate distinctions made between accessories and prin
cipals, if both are to suffer the same punishment?

reasons :

For these

I. To distinguish the nature and denomination of

crimes, that the accused may know how to defend himself when

indicted; the commission of an actual robbery being quite a
different accusation from that of harboring the robber. 2. Be
cause, though by the ancient common law the rule is as before
laid down, that both shall be punished alike, yet now by the
statutes relating to the beneﬁt of clergy, a distinction is made
between them : accessories after the fact being still allowed the
beneﬁt of clergy in all cases, except horse-stealing and stealing
of linen from bleaching-grounds : which is denied to the princi
pals and accessories Iufore the fact, in many cases ; as, among
others, in petit treason, murder, robbery, and wilful burning.

And perhaps if a distinction were constantly to be made between
the punishment of principals and accessories, even bqfvre the
fact, the latter to be treated with a little less severity than the
‘former, it might prevent the perpetration of many crimes, by
increasing the diﬁiculty of ﬁnding a person to execute the deed
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itself ; as his danger would be greater than that of his accom
phces, by reason of the difference of his punishment. 3. Because
formerly no man could be tried as accessory till after the princi
pal was convicted, or at least he must have been tried at the

same time with him: though that law is now much altered, as
will be shown more fully in its proper place. 4. Because, though
a man be indicted as accessory and acquitted, he may afterwards
be indicted as principal: for an acquittal of receiving or coun
selling a felon, is no acquittal of the felony itself: but it is mat
ter of some doubt, whether, if a man be acquitted as principal,
he can be afterwards indicted as accessory before the fact ; since
those offences are frequently very nearly allied, and therefore an
acquittal of the guilt of one may be an acquittal of the other
also.‘ But it is clearly held, that one acquitted as principal may
be indicted as an accessory aflcr the fact ; since that is always
an offence of a different species of guilt, principally tending to
evade the public justice, and is subsequent in its commencement
to the other. Upon these reasons the distinction of principal
and accessory will appear to be highly necessary; though the
punishment is still much the same with regard to principals, and
such accessories as offend before the fact is committed.6
4 But the weight of authority at common-law supports the view that, after
an acquittal as principal, the prisoner may be indicted as accessory before
the fact. The offenses are speciﬁcally different.
5 By the present English law, an accessory before the fact may be tried
and convicted as if he were a principal felon; and both they and accessories
after the fact may be convicted of a substantive felony, whether the principal
felon shall or shall not have been previously convicted, or shall or shall not
be amenable to justice. The tendency of legislation in the United States

has been to make similar changes. But, in the absence of such statutory
changes, the common-law rules in regard to the relative order of trials, are
still generally in force.

Now in New York principals of both degrees and

accessories before the fact are called "principals" simply, while the name
“accessories " is applied solely to accessories after the fact. (Penal Code

§§ 29-32-)
lt is a general rule that principals of both degrees, and accessories before
the fact, are subjected to the same punishment; but accessories after the
fact receive lighter penalties, because they are not so much regarded as par

ticipating in the principal offense, but rather as interfering with the proper
administratir-n of justice.
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CHAPTER IV.
[m.. cornvr.—noox IV., ca. v.]
Of Oﬁéwrcr agairzsl I/1: Law qf 1Val‘1'0Il.t‘.

Accoaomo to the method marked out in the preceding chap
ter,1 we are next to consider the offences more immediately

repugnant to that universal law of society, which regulates the
mutual intercourse between one state and another ; those, I

mean, which are particularly animadverted on, as such, by the
English law.2

The law of nations is a system of rules, dedueible by natural
reason, and established by universal consent among the civilized
inhabitants of the world ; in order to decide all disputes, to regu
late all ceremonies and civilities, and to insure the observance of

justice and good faith, in that intercourse Which must frequently
occur between two or more independent states, and the individ
uals belonging to each. This general law is founded upon this
principle, that different nations ought in time of peace to do one
another all the good they can ; and in time of war as little harm
as possible, without prejudice to their own real interests. And,
as none of these states will allow a superiority in the other,
therefore neither can dictate or prescribe the rules of this law
to the rest ; but such rules must necessarily result from those
1 In the preceding chapter (omitted in this edition), Blackstone has given
the following classiﬁcation of criminal offenses: “Fz'r.vt, those which are
more immediately injurious to God and His holy religion; secondly, such as
violate and transgress the law of nations; I/zz'rd/y, such as more especially
affect the sovereign executive power of the State, or the king and his gov
ernment-,four1lzly, such as more directly infringe the rights of the public
or commonwealth; and, larl/y, such as derogate from those rights and duties
which are owing to particular individuals, and in the preservation and vindi
cation of which the community is deeply interested.” This omitted chap
ter treats of such offenses as are included under the ﬁrst of these heads;
but as these relate peculiarly to the English ecclesiastical system, they are
deemed of little importance to the American student.
'~’ Offenses of this class are, in this country, within the jurisdiction of the
federal courts, and not of the State tribunals.
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principles of natural justice, in which all the learned of every
nation agree ; or they depend upon mutual compacts or treaties
between the respective communities; in the construction of

which there is also no judge to resort to, but the law of nature
and reason, being the only one in which all the contracting
parties are equally conversant, and to which they are equally
subject.
In arbitrary states this law, wherever it contradicts, or is not
provided for by the municipal law of the country, is enforced by
the royal power: but since in England no royal power can intro
duce a new law, or suspend the execution of the old, therefore

the law of nations (wherever any question arises which is prop
erly the object of its jurisdiction) is here adopted in its full
extent by the common law, and is held to be a part of the law of
the land. And those acts of parliament which have from time
to time been made to enforce this universal law, or to facilitate
the execution of its decisions, are not to be considered as intro

ductive of any new rule, but merely as declaratory of the old
fundamental constitutions of the kingdom : without which it
must cease to be a part of the civilized world. Thus in mercan
tile questions, such as bills of exchange and the like: in all
marine causes, relating to freight, average, demurrage, insurances,
bottomry, and others of a similar nature ; the law-merchant,

which is a branch of the law of nations, is regularly and con
stantly adhered to. So too in all disputes relating to prizes, to
shipwrecks, to hostages, and ransom bills, there is no other rule

of decision but this great universal law, collected _from history
and usage, and such writers of all nations and languages as are
generally approved and allowed of.
But, though in civil transactions and questions of property
between the subjects of different states, the law of nations has
much scope and extent, as adopted by the law of England ; yet
the present branch of our inquiries will fall within a narrow com
pass, as offences against the law of nations can rarely be the

object of the criminal law of any particular‘ state.

For offences

against this law are principally incident to whole states or
nations ; in which case recourse can only be had to war; which

is an appeal to the God of Hosts, to punish such infractions of
public faith, as are committed by one independent people against
another: neither state having any superior jurisdiction to resort
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to upon earth for justice. But where the individuals of any
state violate this general law, it is then the interest as well
as duty of the government, under which they live, to animadvert
upon them with a becoming severity that the peace of the world
may be maintained. For in vain would nations in their collec
tive capacity observe these universal rules, if private subjects
were at liberty to break them at their own discretion, and involve
the two states in a war. It is therefore incumbent upon the
nation injured, ﬁrst to demand satisfaction and justice to be don‘:
on the offender, by the state to which he belongs; and, if tl‘.-at

be refused or neglected, the sovereign then avows himself an
accomplice or abettor of his subject’s crime, and draws upon his
community the calamities of foreign war.
The principal offences against the law of nations, animad~
verted on as such by the municipal laws of England, are of three
kinds: I. Violation of safe-conducts; 2. Infringement of the
rights of ambassadors; and 3. Piracy.
I. As to the ﬁrst, rxiolatio/r of .mfe-co/zducz‘.r or jbamportr, ex
pressly granted by the king or his ambassadors to the subjects
of a foreign power in time of mutual war; or committing acts of
hostilities against such as are in amity, league, or truce with us,

who are here under a general implied safe-conduct: these are
breaches of the public faith, without the preservation of which
there can be no intercourse or commerce between one nation and
another: and such offences may according to the writers upon
the law of nations, be a just ground of a national war; since it
is not in the power of the foreign prince to cause justice- to be
done to his subjects by the very individual delinquent, but he
must require it of the whole community. And as during the
continuance of any safe-conduct, either express or implied, the
foreigner is under the protection of the king and the law : and,.
more especially, as it is one of the articles of mag/za c/zarta, that
foreign merchants should be entitled to safe-conduct and security‘
throughout the kingdom : there is no question but that any vio~
lation of either the person or property of such foreigner may be
punished by indictment in the name of the king, whose honor is
more particularly engaged in supporting his own safe-conduct.
II. As to the rights of amba.r.radar.r, which are also established;
by the law of nations, and are therefore matter of universal con
cern, they have formerly been treated of at large. It may here
57
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be sufﬁcient to remark, that the common law of England recog
nizes them in their full extent, by immediately stopping all legal
process sued out through the ignorance or rashness of individuals,
which may intrench upon the immunities of a foreign minister or
any of his train.‘ And, the more effectually to enforce the law
of nations in this respect, when violated through wantonness or
insolence, it is declared by the statute 7 Ann., ch. [2, that all

process whereby the person of any ambassador, or of his domes
tic or domestic servant, may be arrested, or his goods distrained
or seized, shall be utterly null and void; and that all persons
prosecuting, soliciting, or executing such process, being con
'victed by confession or the oath of one witness, before the lord
chancellor and the chief justices, or any two of them, shall be
deemed violators of the laws of nations, and disturbers of the

public repose ; and shall suffer such penalties and corporal pun
ishment as the said judges, or any two of them shall think ﬁt.
Thus, in cases of extraordinary outrage, for which the law hath

provided no special penalty, the legislature hath entrusted to the
three principal judges of the kingdom an unlimited power of proportioning the punishment to the crime.
III. Lastly, the crime of piracy, or robbery and depredation
upon the high seas, is an offence against the universal law of
society; a pirate being according to Sir Edward Coke, /wstis
/nmza/ii ge/zeris. As therefore he has renounced all the beneﬁts
of society and ,government, and has reduced himself afresh to
the savage state of nature, by declaring war against all mankind,
all mankind must declare war against him : so that every com

munity hath a right, by the rule of self-defence, to inflict that
i It is an established principle of international law, that ambassadors are
exempt from both the civil and criminal jurisdiction of the country to which
*they are accredited, and are amenable only to the jurisdiction of their own

State.

This is known as the doctrine of “exterritoriality.” This exemption

extends also to the members of their household. Statutes have been passed
by Congress, in this country, to secure the inviolability of ambassadors
against violence, or the service of legal process, or against other violations
of their public privileges. These laws are enforced in the United States
courts. If an ambassador commits some gross or ﬂagrant crime, the only
-remedy of the nation wherein he is resident in his ofﬁcial capacity, is to send
'him beyond its borders, and commit him to the jurisdiction of the courts of
his own country. The doctrine of exterritoriality does not apply to consuls,
unless by force of treaty stipulations.
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punishment upon him, which every individual would in a state

of nature have been otherwise entitled to do, for any invasion of
his person or personal property.
The offence of piracy, by common law, consists in committing
those acts of robbery and depredation upon the high seas, which.
if committed upon land, would have amounted to felony there.‘
But, by statute, some other offences are made piracy also : as by
statute II and I2 Wm. III., ch. 7, if any natural born subject com

mits any act of hostility upon the high seas, against others of his
majesty’s subjects, under color of a commission from any foreign
power ; this, though it would only be an act of war in an alien,
shall be construed piracy in a subject. And farther, any com
mander, or other seafaring person, betraying his trust, and run
ning away with any ship, boat, ordnance, ammunition, or goods;

or yielding them up voluntarily to a pirate ; or conspiring to do
these acts; or any person assaulting the commander of a vessel
to hinder him from ﬁghting in defence of his ship, or conﬁning
him, or making or endeavoring to make a revolt on board ; shall.
for each of these offences, be adjudged apirate, felon, and robber.
By the statute 8 Geo. I., ch. 24, the trading with known pirates,
or furnishing them with stores or ammunition; or ﬁtting out any
vessel for that purpose, or in any wise consulting, combining,
confederating, or corresponding with them : or the forcibly
boarding any merchant vessel, though without seizing or carrying
her off, and destroying or throwing any of the goods overboard,
shall be deemed piracy. Lastly, by statute 18 Geo. II., ch. 30,
any natural born subject or denizen, who in time of war shall
commit hostilities at sea against any of his fellow-subjects, or
shall assist an enemy on that element, is liable to be tried and
convicted as a pirate.
These are the principal cases, in which the statute law of
England mterposes to aid and enforce the law of nations, as a
part of the common law: by inﬂicting an adequate punishment
upon offences against that universal law, committed by private
persons. We shall proceed in the next chapter to consider of
ences, which more immediately affect the sovereign executive
power of our own particular state, or the king and government ;
4Various acts of Congress have been passed, prescribing what classes
of acts shall be deemed piracy.

For details, reference should be made

to the United States Revised Statutes.
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which species of crime branches itself into a much larger extent

than either of those of which we have already treated.

CHAPTER V.
[BL. com/r.—noox rv., cn. vI.]
Of [fig/1 Treason.

Tm: third general division of crimes consists of such as more
especially affect the supreme executive power, or the king and
his government; which amount either to a total renunciation of
that allegiance, or at the least to a criminal neglect of that duty,
which is due from every subject to his sovereign. In the former
part of these commentaries we had occasion to mention the
nature of allegiance, as the tie or Zzlganzc/z which binds every
subject to be true and faithful to his sovereign /iqge lord the king,
in return for that protection which is afforded him; and truth
and faith to hear of life and limb, and earthly honor; and not to
know or hear of any ill intended him, without defending him
therefrom. And this allegiance, we may remember, was distin
guished into two species : the one natural and perpetual, which

is inherent only in natives of the king’s dominions; the other
local and temporary, which is incident to aliens also. Every
offence therefore more immediately affecting the royal person,
his crown, or dignity, is in some degree a breach of this duty of
allegiance
residence. whether natural or innate, or local and I acquired by
Treason, proditzio, in its very name (which is borrowed from

the French) imports a betraying, treachery, or breach of faith
It therefore happens only between allies, saith the Mirror: for
treason is indeed a general appellation, made use of by the laiv,
tc denote not only offences against the king and government,
but also that accumulation of guilt which arises whenever a su
perior reposes a conﬁdence in a subject or inferior, between
whom and himself there subsists a natural, a civil, or even aspir
itual relation : and the inferior so abuses that confidence, so for

gets the obligations of duty, subjection, and allegiance, as to
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destroy the life of any such superior or lord. This is looked up
on as proceeding from the same principle of treachery in private
life, as would have urged him who harbors it to have conspired
in public against his liege lord and sovereign, and therefore for
a wife to kill her lord or husband, a servant his lord or master,
and an ecclesiastie his lord or ordinary: these, being breaches

of the lower allegiance, of private and domestic faith, are denom
inated fwlz? treasons.1 But when disloyalty so rears its crest, as
to attack even majesty itself, it is called by way of eminent dis
tinction kzlg/: treason, alta pr0a’z'tz'0; being equivalent to the
crimm [rare ma_/'rrtatz'.r of the Romans, as Glanvil denominates it
also in our English law.

As this is the highest civil crime, which (considered as a
member of the community) any man can possibly commit, it
ought therefore to be the most precisely ascertained. For if the
crime of high treason be indeterminate, this alone (says the
president Montesquieu) is sufﬁcient to make any government
degenerate into arbitrary power. And yet, by the ancient com
mon law, there was a great latitude left in the breast of the
judges to determine what was treason, or not so: whereby the
creatures of tyrannical princes had opportunity to create abun
dance of constructive treasons; that is, to raise, by forced and
arbitrary constructions, offences into the crime and punishment

of treason which never were suspected to be such. Thus the
accroar/zzbzg, or attempting to exercise, royal power (a very un
certain charge) was in the 2I Edw. III., held to be treason in a
knight of Hertfordshire, who forcibly assaulted and_,detained one of
the king's subjects till he paid him £90: a crime, it must be owned.
well deserving of punishrhent ; but which seems to be of a com
plexion very different from that of treason. Killing the king’s
father, or brother, or even his messenger, has also fallen under

the same denomination. The latter of which is almost as tyranni
cal a doctrine as that of the imperial constitution of Arcadius and Y
Honorius, which determines that any attempts or designs against
the ministers of the prince shall be treason.

But, however, to pre

vent the inconveniences which began to arise in England from
this multitude of constructive treasons, the statute 25 Edw. III.,

ch. 2, was made ; which deﬁnes what offences only for the future
1 The crime of ﬁt-11'! treason has been abolished in England, and is no
where recognized in the United States.
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should be held to be treason : in like manner as the 18.17 i7uh'a

majesta1z'.r among the Romans promulged by Augustus Cmsar,
comprehended all the ancient laws, that had before been enacted
to punish transgressors against the state. This statute must
therefore be our text and guide, in_ order to examine into the

several species of high treason. It comprehends all kinds of
high treason under seven distinct branches. [But we shall treat
only of those which are of chief importance]
1. “ \/Vhen a man doth compass or imagine the death of our
lord the king, of our lady his queen, or of their eldest son and
heir.” Under this description it is held that a queen regnant
(such as queen Elizabeth and queen Anne) is within the words
of the act, being invested with royal power, and entitled to the

allegiance of her subjects: but the husband of such a queen is
not comprised within these words, and therefore no treason can

be committed against him. The king here intended is the king
in possession, without any respect to his title : for it is held, that
a king defarto and not de jam, or, in other words, an usurper
that hath got possession of the throne, is aking within the mean
ing of the statute: as there is a temporary allegiance due to
him, for his administration of the government, and temporary
protection of the public: and therefore treasons committed
against Henry VI. were punished under Edward IV., though all
the line of Lancaster had been previously declared usurpers by
act of parliament. But the most rightful heir of the crown, or
' king dejure and not defacta, who hath never had plenary pos

session of the throne, as was the case of the house of York dur
ing the three reigns of the line of Lancaster, is not a king within
this statute, against whom treasons may be committed. And a
very sensible writer on the crown law carries the point of pos
session so far, that he holds, that a king out of possession is so

far from having any right to our allegiance, by any other title
which he may set up against the king in being, that we are
bound by the duty of our allegiance to resist him (a). A doctrine
which be grounds upon the statute II Hen. VII., ch. 1, which

is declaratory of the common law, and pronounces all subjects
excused from any penalty or forfeiture, which do assist and obey
a king dcfacfo. But, in truth, this seems to be confounding all
notions of right and wrong; and the consequence would be, that
when Cromwell had murdered the elder Charles, and usurped
(a) r Hawkins, Pleas of the Crown, 36.
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the power (though not the name) of king, the people were bound
in duty to hinder the son's restoration: and were the king of
Poland or Morocco to invade this kingdom, and by any means to
get possession of the crown (a term, by the way-, of very loose
and indistinct signiﬁcation), the subject would be bound by his
allegiance to ﬁght for his natural prince to-day, and by the same
duty of allegiance to ﬁght againsthim to-morrow. The true distinc
tion seems to be, that the statute of Henry the Seventh does by no
means command any opposition to a king de jure ,' but excuse:
the obedience paid to a king defaclo. When therefore an usurper
is in possession, the subject is mrcused and justé/ind in obeying
and giving his assistance: otherwise, under an usurpation, no
man could be safe: if the lawful prince had a right to hang him
for obedience to the powers in being, as the usurper would cer
tainly do for disobedience. Nay, further, as the mass of people
are imperfect judges of title, of which in all cases possession is
frimafaczk evidence, the law compels no man to yield obedience
to that prince, whose right is by want of possession rendered
uncertain and disputable, till Providence shall think ﬁt to inter
pose in his favor, and decide the ambiguous claim: and there
fore, till he is entitled to such allegiance by possession, no trea

son can be committed against him. Lastly, a king who has re
signed his ct’own, such resignation being admitted and ratiﬁed
in parliament, is according to Sir Matthew Hale no longer the
object of treason. And the same reason holds, in case a king
abdicates the government ; or, by actions subversive of the con

stitution, virtually renounees the authority which he claims by
that very constitution: since, as was formerly observed, when
the fact of abdication is once established, and determined by the
proper judges, the consequence necessarily follows, that the
throne is thereby vacant, and he is no longer king.
Let us next see, what is a conz;)a.r.rz'/lg or imagi/zz'/lg the death
of the king, &c. These are synonymous terms; the word rom
/>ass signifying the purpose or design of the mind or will, and
not, as in common speech, the carrying such design to effect.
And therefore an accidental stroke, which may mortally wound

the sovereign, perz'nfortum'um, without any traitorous intent, is no
treason : as was the case of Sir \V;dter Tyrrel, who, by the com
mand of King William Rufus, shooting at a hart, the arrow
glanced against a tree, and killed the king on the spot. But, as
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this tompassing )r imagining is an act of the mind, it cannot
possibly fall under any judicial cognizance, unless it be demon
strated by some open, or avert act. And yet the tyrant Dion
ysiu:;,is recorded to have executed a subject, barely for dreaming
that he had killed him ; which was held of sufiicient proof, that he
had thought thereof in his waking hours. But such is n0t'the temper
of the English law; and therefore in this, and the three next
species of treason, it is necessary that there appear an open or
oven‘ act of a more full and explicit nature, to convict the traitor
upon. The statute expressly requires, that the accused “ be
thereof upon suﬁicient proof attainted of some open act by men
of his own condition." Thus, to provide weapons or ammuni
tion for the purpose of killing the king, is held to be a palpable
overt act of treason in imagining his death. To conspire to im
prison the king by force, and move towards it by assembling
company, is an overt act of compassing the king’s death ; for all
force, used to the person of the king, in its consequence may
tend to his death, and is a strong presumption of ‘something
worse intended than the present force, by such as have so far
thrown off their bounden duty to their sovereign; it being an
old observation, that there is generally but a short interval be

tween the prisons and the graves of princes. There is no_ques
tion also, but that taking any measures to render ~such treason
able purposes effectual, as assembling and consulting on the
means to kill the king, is a sufﬁcient overt act of high treason.
How far mere words, spoken by an individual, and not rela

tive to any treasonable act or design then in agitation, shall
amount to treason, has been formerly matter of doubt. \Ve have
two instances in the reign of Edward the Fourth, of persons
executed for treasonable words; the one a citizen of London,

who said he would make his son heir of the crown, being the sign
of the house in which he lived; the'other a gentleman,whose favor
ite buck the king killed in hunting, whereupon he wished it,
horns and all, in the king's belly. These were esteemed hard

cases: and the chief justice Markham rather chose to leave his
place than assent to the latter judgment. But now it seems
clearly to be agreed, that by the common law and the statute of
Edward III. worwls spoken amount to only a high misdemeanor,

and no treason.

For they may be spoken in heat, without any

intention. or be mistaken, pervettecl, or mis-remembered by the
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hearers , their meaning depends always on their connection with
other words and things; they may signify differently even _
according to the tone of voice with which they are delivered;
and sometimes silence itself is more expressive than any dis
course. As therefore there can be nothing more equivocal and
ambiguous than words, it would indeed be unreasonable to make
them amount~to high treason. And accordingly in 4 Car. 'I. on
a reference to all the judges, concerning some very atrocious
words spoken by one Pyne, they certiﬁed to the king, “ that
though the words were as wicked as might be, yet they were no
treason: for unless it be by some particular statute, no words
will be treason.” If the words be set down in writing, it argues
more deliberate intention : and it has been held that writing is
an overt act of treason ; for scribere est agere. But even in this case
the bare words are not the treason, but the deliberate act of writ

ing them. And such writing, though unpublished, has in some
arbitrary reigns convicted its author of treason: particularly in
the cases cf one Peachum, a clergyman, for treasonable passages
in a sermon never preached; and of Algernon Sydney, for some
papers found in his closet; which, had they been plainly relative
to any previous formed design of dethroning or murdering the
king, might doubtless have been properly read in evidence as
overt acts of that treason, which was specially laid in the indict
ment. But being merely speculative, without any intention (so
far as appeared) of making any public use of them, the convict
ing the authors of treason upon such an insufﬁcient foundation
has been universally disapproved. Peachum was therefore par
doned: and though Sydney indeed was executed, yet it was to
the general discontent of the nation; and his attainder was after
wards reversed by parliament. There was then no manner of
doubt, but that the publication of such a treasonable writing was
a sufficient overt act of treason at the common law; though of
late even that has been questioned.
2. The second species of treason is, “if a man do violate the
king’s companion, or the king‘s eldest daughter unmarried, or
the wife of the king’s eldest son and heir." By the king's com
panion is meant his wife; and by violation is understood carnal
knowledge, as well without force, as with it: and this is high

treason in both parties, if both be consenting; as some of the
wives of Henry the Eighth by fatal experience evinced. The
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plain intention of this law is to guard the blood royal fr Jm any
suspicion of bastardy, whereby the succession to the crown might
be rendered dubious: and therefore, when this reason ceases, the

law ceases with it; for to violate a queen or princess-dowager is
held to be no treason; in like manner as, by the feudal law, it

was a felony and attended with a forfeiture of the ﬁcf, if the vas
sal vitiated the wife or daughter of his lord, but not so if he only
vitiated his widow.
3. The third species of treason is, “ if a man do levy war against
our lord the king in his realm.” And this may be done by tak
ing arms, not only to dethrone the king, but under pretence to
reform religion, or the laws, or to remove evil counsellors, or

other grievances whether real or pretended.

For the law does

not, neither can it, permit any private man, or set of men, to in

terfere forcibly in matters of such high importance; especially
as it has established a suﬂicient power, for these purposes, in the
high court of parliament: neither does the constitution justify
any private or particular resistance for private or par
ticular grievances; though in cases of national oppression
the nation has very justiﬁably risen as one man to vindi
cate the original contract subsisting between the king and
his people. To resist the king's forces by defending a castle
against them, is a levying of war: and so is an insurrection with
an avowed design to pull down all inclosures, all brothels, and
the like; the universality of the design making it a rebellion
against the state, an usurpation of the powers of government,

and an insolent invasion of the king's authority. But a tumult,
with a view to pull down a particular house, or lay open a par
ticular inclosure, amounts at most to a riot; this being no gen
eral deﬁance of public government. So, if two subjects quarrel
and levy war against each other (in that spirit of private war,
which prevailed all over Europe in the early feudal times), it is
only a great riot and contempt, and no treason. Thus it happened
between the Earls of Hereford arid Gloucester in 20 Edward I.
who raised each a little army, and committed outrages upon each
other's lands, burning houses, attended with the loss of many

lives: yet this was held to be no high treason, but only a great
misdemeanor. A bare conspiracy to levy war does not amount to
this species of treason; but (if particularly pointed at the per
son of the king or his government) it falls within the ﬁrst, of
cornpassing or imagining the king’s death.
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4 “If a man be adherent to the king's enemies in his realm,
giving to them aid and comfort. in the realm, or elsewhere,” he is
also declared guilty of high treason.’ This must likewise be
proved by some overt act, as by giving them intelligence, by
sending them provisions, by selling them arms, by treacherously
surrendering a fortress, or the like. By enemies are here under
’ In this country, treason may be be committed either against the United
States, or against a particular State. The United States Constitution deﬁnes
the offense as follows: “Treason against the United States shall consist
only in levying war against them, or in adhering to their enemies, giving
them aid and comfort. No person shall be convicted of treason, unless on
the testimony of two witnesses to the same overt act, or on confession in
open court.” (Art. 3, § 3.) The only forms of treason, therefore, which are
recognized, correspond to the third and fourth species mentioned in the text.
The phraseology of this constitutional provision was adopted from the Eng
lish law, and the expressions used have received substantially the same in
terpretation. To “ lcvy war” is to raise, make, create, or carry on_ war. It
is not necessary that there should be an actual prosecution of hostilities; but
if there be a body of men actually assembled for the purpose of effecting a
treasonabie purpose by force, this is a sufficient levying of war. A mere
conspiracy to subvert the government will not be suﬁicient; but there must
be a combination or gathering of men, who design to effect some object of a
public and general nature, by a resort to the use of force against the public
authorities or troops, and who present a forcible or warlike appearance. It
is not necessary that they should be supplied with arms; it is suﬁicient that
there be an assemblage in force,—a military assemblage in a condition to make
war. But if war be actually levied, that is, if a body of men he actually as
sembled for the purpose of effecting, by force, a treasonable purpose, all
those who perform any part, however minute, or however remote from the
scene of action, and who are actually leagued in the general conspiracy, are
to be considered as traitors. (Ex parte Bellman, 4 Cranch, 75; U. S. v.
Burr, 4 Cranch, 48! ; U. S. v. Hanway. 2 VVallace, jr. 144.)

“What amounts to adhering to, and giving aid and comfort to our
enemies, it is somewhat difficult in all cases to deﬁne; but certam it is, that
furnishing them with arms, or munitions of war, vessels, or other means of
transportation, or any materials which will aid the traitors in carrying out
their traitorous purposes with a knowledge that they are intended for such
purposes; or inciting and encouraging others to engage in, or aid the traitors
in any way, does come within the provisions of the act. And it is immaterial
whether such acts are induced by sympathy with the rebellion, hostility to
the government, ora desire for gain.” (Per Smalley, J., 23 Law Reporter,
597, 60!.) But rendering aid to domestic rebels does not come within the
scope of this provision.
The constitutional and statutory provisions in the several States, deﬁning
the offense of treason against such States respectively, are generally identi
cal in terms with the provisions in the United States Constitution.
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stood the subjects of foreign powers with whom we are at open
war.

As to foreign pirates or robbers, who may happen to in

vade our coasts, without any open hostilities between their nation
and our own, and without any commission from any prince or
state at enmity with the crown of Great Britain, the giving them
any assistance is also clearly treason ; either in the light of ad
hering to the public enemies of the king and kingdom, or else in
that of levying war against His Majesty. And, most indisputably,
the same acts of adherence or aid, which (when applied to foreign
enemies) will constitute treason under this branch of the statute,

will (when afforded to our own fellow-subjects in actual rebellion
at home) amount to high treason under the description of levy
ing war against the king. But to relieve a rebel, ﬂed out of the
kingdom, is no treason: for the statute is taken strictly, and a

rebel is not an zvu’m._y.' an enemy being always the subject of
some foreign prince, and one who owes no allegiance to the
crown of England. And if a person be under circumstances of
actual force and constraint, through a well-grounded apprehension
of injury to his life or person, this fear or compulsion will excuse
his even joining with either rebels or enemies in the kingdom,

provided he leaves them whenever he hath a safe opportunity.
Thus much for the crime of treason, or lorsw majestatis,

which consists, we may observe, originally, in grossly counteract
ing that allegiance which is due from the subject by either birth
or residence ; though, in some instances, the zeal of our legisla

tors to stop the progress of some highly pernicious practices has
occasioned them a little to depart from this its primitive idea.
But of this enough has been hinted already: it is now time to
pass on from deﬁning the crime to describing its punishment.
The punishment of high treason in general is very solemn
and terrible. I. That the offender be drawn to the gallows, and
not be carried or walk: though usually (by connivance at length
ripened by humanity into law) a sledge or hurdle is allowed, to
preserve the offender from the extreme torment of being dragged
on the ground or pavement. 2. That he be hanged by the neck,
and then cut down alive.

3. That his entrails be taken out and

burned, while he is yet alive. 4. That his head be cut off. 5.
That his body be divided into four parts. 6. That his head and
quarters be at the king's disposal.
The king may and often doth, discharge all the punishment,

OF FEL 0./WES.

893

except beheading, especially where any of noble blood are at
tainted. For beheading, being part of the judgment, that may be
executed, though all the rest be omitted by the king's command.
But where beheading is no part of the judgment, as in murder or
other felonies, it hath been said that the king cannot change the
judgment, although at the request of the party, from one species

of death to another.

But of this we shall say more hereafter.

But in treasons of every kind the punishment of woman is
the same, and different from that of men. For as the decency
due to the sex forbids the exposing and publicly mangling their
bodies, their sentence (which is to the full as terrible to sensation
as the other) is to be drawn to the gallows, and there to be burned
alive.’
The consequence of this judgment (attainder, forfeiture, and
corruption of blood)' must be referred to the latter end of this
book, when we shall treat of them all together, as well in treason

'as in other offences.

'

CHAPTER VI.

[BL. corvm.—noox xv. cn. vn.]
Of i21onz'c.r.

FELONY in the general acceptation of our English law, com
prises every species of crime, which occasioned at common law
the forfeiture of lands and goods.‘ This most frequently hap
pens in those crimes, for which a capital punishment either is or
8 Treason is still punishable in England with the death penalty; but the
barbarous methods of inﬂicting this punishment, mentioned in the text, have

been abolished.

The offender is now to be hanged by the neck till dead

and the penalty is the same for women as for men.
In the United States, an act of Congress, passed in 1790, prescribed the
penalty of death for treason. And, by act of July 17, 1862, the penalty of
ﬁne and imprisonment, together with the liberation of slaves belonging to
the person convicted, was prescribed as a mode of punishment,-—which, in
the discretion of the court, might be imposed instead of the death penalty.

1 As to the sign ﬁcation of “ felony,” in American law, see ante, page, 846,
note 2.
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was liable to be inflicted: for those felonies which are called clcr
gyable, or to which the beneﬁt of clergy extends, were anciently
punished with death, in all lay, or unlearned offenders ; though

now by the statute-law that punishment is for the ﬁrst offence
universally remitted. Treason itself, says Sir Edward Coke, was
anciently comprised under the name felony: and in conﬁrmation
of this we may observe that the statute of treasons, 25 Edw. III.
ch. 2, speaking of some dubious crimes, directs a reference to

parliament ; that it may there be adjudged, “whether they be
treason or 0!/zcr felony.” All treasons therefore, strictly speaking,
are felonies; though all felonies are not treason. And to this
also we may add, that not only all offences, now capital, are in
some degree or other felony; but that this is likewise the case
with some other offences, which are not punished with death ;
as suicide, where the party is already dead ; homicide by chance
medley, or in self-defence ; and petit larceny or pilfering : all
which are (strictly speaking) felonies, as they subject the com-‘
mitters of them to forfeitures. So that upon the whole the only
adequate deﬁnition of felony seems to be that which is before
laid down ; viz., an offence which occasions a total forfeiture of
either lands, or goods, or both, at the common law, and to which

capital or other punishment may be superadded, accordingr to the
degree of guilt.
To explain this matter a little farther : the word felony orfrlo
uia, is of undoubted feudal original, being frequently to be met
with in the books of feuds, &c. ; but the derivation of it has

much puzzled the juridical lexicographers, Prateus, Calvlnus,
and the rest: some deriving it from the Greek gm/"-0:, an impnstor

or deceiver ; others from the Latin falla,f¢fe!li, to countenance
which they would have it called fallania. Sir Edward Coke, as
his manner is, has given us a still stranger etymology; that it is
crimm animafcllrapmpetratzmz, with a bitter or gallish inclination.
But all of them agree in the description, that it is such a crime
as occasions a forfeiture of all the offender's lands or goods. And
this gives great probability to Sir Henry Spelman's Teutonic or
German derivation of it :-in which language indeed, as the word

is clearly of feudal original, we ought rather to look for its sig
niﬁcation, than among the Greeks and Romans. Fe-/an then,
according to him, is derived from two northern words : fee, which
signiﬁes (we well know) the ﬁef, feud, or beneﬁciary estate : and
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left, which signiﬁes price or value. Felony is therefore the same as
prctizmz fmdi, the consideration for which a man gives up his
ﬁef ; as we say in common speech, such an act is as much as your
life or estate is worth. In this sense it will clearly signify the
feudal forfeiture, or act by which an estate is forfeited or escheats
to the lord.
To conﬁrm this we may observe, that it is in this sense, of
forfeiture to the lord, that the feudal writers constantly use it.
For all those acts, whether of a criminal nature or not, which at

this day are generally forfeitures of copyhold estates are styled
fa/0/1212 in the feudal law. So likewise injuries of a more substan
tial or criminal nature were denominated felonies, that is, forfeit

ures: as assaulting or beating the lord; vitiating his wife or
daughter; all these are esteemed felonies, and the latter is ex

pressly so denominated.

And as these contempts, or smaller

offences, were felonies, or acts of forfeiture, of course greater

crimes, as murder and robbery, fell under the same denomination.
On the other hand, the lord might be guilty of felony, 'or forfeit
his seignory to the vassal, by the same acts as the vassal would
have forfeited his feud to the lord. One instance given of this
sort of felony in the lord is beating the servant of his vassal, so
as that he loses his services ; which seems merely in the nature
of a civil injury, so far as it respects the vassal. And all these
felonies were to be determined “par /mm/amrm‘zmz .rz'r/ejzzdz'cz'urn
jtarizmz szzarm/z” in the lord’s court; as with us forfeitures of
copyhold lands are presentable by the homage in the court-baron.
Felony, and the act of forfeiture to the lord,-being thus synon
ymous terms in the feudal law, we may easily trace the reason
why, upon the introduction of that law into England, those crimes

which induced such forfeiture or escheat of lands (and, by small
deﬂection from the original sense, such as induced the forfeiture
of goods also) were denominated felonies. Thus it was said,
that suicide, robbery, and rape, were felonies ; that is, the conse

quence of such crimes was forfeiture ; till by long use we began
to signify by the term of felony the actual crime committed, and
not the penal consequence. And upon this system only can we
account for the cause, why treason in ancient times was held to
be a species of felony: w'z., because it induced a forfeiture.
Hence it follows, that capital punishment does by no means
enter into the true idea and deﬁnition of felony. Fe'ony may be
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without inflicting capital punishment, as in the cases instanceo
of self-murder, excusable homicide, and petit larceny: and it is
possible that capital punishments may be inflicted, and yet the
offence be no felony; as in case of heresy by the common law,
which, though capital, never worked any forfeiture of lands or
goods, an inseparable incident to felony. And of the same nature
was the punishment of standing mute, without pleading to an in
dictment, which at the common law was capital, but without any
forfeiture, and therefore such standing mute was no felony. In
short, the true criterion of felony is forfeiture ; for, as Sir Edward
Coke justly observes, in all felohies which are punishable with
death, the offender loses all his lands in fee-simple, and also his

goods and chattels ; in such as are not so punishable, his goods
and chattels only.
The idea of felony is indeed so generally connected with that
of capital punishment, that we ﬁnd it hard to separate them; and

to this usage the interpretations of the law do now conform.
And therefore if a statute makes any new offence felony, the
law implies that it shall be punished with death, 2/z's., by hanging
as well as with forfeiture : unless the offender prays the beneﬁt
of clergy; which all felons are entitled once to have, provided
the same is not expressly taken away by statute. And in com
pliance herewith,I shall for the future consider it also in the
same light, as a generical term, including all capital crimes below
treason ; having premised thus much concerning the true nature
and original meaning of felony, in order to account for the reason
of those instances I have mentioned, of felonies that are not cap
ital, and capital offences that are not felonies: which seem at
ﬁrst view repugnant to the general idea which we now entertain
of felony, as a crime to be punished by death : whereas properly
it is a crime to be punished by forfeiture, and to which death
may, or may not be, though it generally is, superadded.
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CHAPTER VII.
[nr.. COMM.—BOOK xv. cu. IX.]
Of ﬂ[:'.g>rz3-ion: and Contempt: Aﬁ2ct1'ng the King and G0:/zrnment.

THE fourth species of offences more immediately against the
king and government, are entitled misprisions and contempts.
Misprisions (a term derived from the old French, nzes;7rz'.r, a
neglect or contempt) are, in the acceptation of our law, generally
understood to be all such high offences as are under the degree

of capital, but nearly bordering thereon: and it is said, that a
. misprision is contained in every treason and felony whatsoever:
and that if the king so please, the offender may be proceeded
against for the misprision only. And upon the same principle,
while the jurisdiction of the Star Chamber subsisted, it was held
that the king might remit a prosecution for treason, and cause
the delinquent to be censured in that court, merely for a high
misdemeanor: as happened in the case of Roger, Earl of Rutland,
in 43 Eliz., who was concerned in the Earl of Essex's rebellion.
Misprisions are generally divided into two sorts : negative, which
consist in the concealment of something which ought to be
revealed; and positive, which consist in the commission of some

thing which ought not to be done.
I. Of the ﬁrst, or negative kind, is what is called 1nz's;>rz'sz'0n
of treason,‘ consisting in the bare knowledge and concealment of
treason, without any degree of assent thereto: for any assent
makes the party a principal traitor ; as indeed the concealment,
which was construed aiding and abetting, did at the common

law : in like manner as the knowledge of a plot against the state,
and not revealing it, was a capital crime at Florence and other
states of Italy. But it is now enacted by the statute I & 2 Ph.
8: M., ch. IO, that a bare concealment of treason shall be only
held amisprision. This concealment becomes criminal, if the
party apprised of the treason does not, as soon as conveniently

may be, reveal it to some judge of assize or justice of the peace.
But if there be any probable circumstances of assent, as if one»
goes to a treasonable meeting. knowing beforehand that a con
58
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spiracy is intended against the king ; or, being in such company
once by accident, and having heard such treasonable conspiracy,
meets the same company again, and hears more of it, but con‘
ceals it; this is an implied assent in law, and makes the con
cealer guilty of actual high treason.1
1Wz'rprz'sz'0/z o_ffe/any is also the concealment of a felony which
a man knows, but never assented to; for if he assented, this

makes him either principal or accessory.

And the punishment

of this, in a public 0ﬁ'icer, by the statute \Vestm. I, 3 Edw. I.,

ch. 9, is imprisonment for a year and a day ; in a common per
son, imprisonment for a less discretionary time; and, in both.

ﬁne and ransom at the king's pleasure ; which pleasure of the
king must be observed, once for all, not to signify any extrajudi
cial will of the sovereign, but such as is declared by his repre
sentatives, the judges in his courts of justice: “voluntas regi: in
curia, 110/; ill camera."

There is also another species of negative misprisions ; namely,
the colzcra/[Hg of tmaszzre-trove, which belongs to the king or his
grantees by prerogative royal: the concealment of which was.
formerly punishable by death ; but now only by ﬁne and impris
onment.
II. Misprisions, which are merely positive, are generally de
nominated mm‘m1/Jls or /nlg/z 1/zisdzuzm/zars ; 2 of which
I. The ﬁrst and principal is the ma!-admz'nz'stmtz'0u of such
high ofﬁcers, as are in public trust and employment. This is
usually punished by the methodof parliamentary impeachment ; '
1 An act of Congress declares it to be mispision of treason, if any per
son having knowledge of the commission of any treason against the United
States, “ shall conceal, and not, as soon as may be, disclose and make known
the same to the President of the ' United States, or some one of the judges

thereof, or to the President or Governor of a particular State, or some one of
the judges or justices thereof.” (U. 8 Rev. Si. ,5 5333.)
2 The term “misprision,” is most commonly used in criminal law, in its
negative sense, denoting the concealment of treason or felony. Such crimes
as are denominated “positive misprisions ” by Blackstone, would generally be
considered and treated as substantive offenses.
3 It is provided, by the United States Constitution, that the President, Vice
President, and all civil oﬂicers of the United States, shall be removed from
oﬁice on impeachment for, and conviction of, treason, bribery, or other high

trimes and misdemeanors.

(Art. 2, § 4.)

Impeachments are tried by the

Senate, upon presentation by the House of Representatives. When the
President is impeached, the Chief-Justice of the Supreme Court preside:
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wherein such penalties, short of death, are inﬂicted, as to the

wisdom of the peers shall seem proper;_ consisting usually of
banishment, imprisonment, ﬁnes, or perpetual disability. Other
misprisions are, in general, such contempts of the executive mag
istrate, as demonstrate themselves by some arrogant and undu
tiful behavior towards the king and government. These are
2. Contempts against the king’spre1-¢gatz've. As, by refusing
to assist him for the good of the public_: either in his councils,
by advice, if called upon; or in his wars, by personal service for
defence of the realm, against a rebellion or invasion. Under
which class may be ranked the neglecting to join the j;0.r.re rami
tatus, or power of the county, being thereunto required by the
sheriff or justices. Or, by disobeying the king's lawful com
mands; whether by writs issuing out of his courts of justice, or
by summons to attend his privy council, or by letters from the
king to a subject, commanding him to return from beyond seas
(for disobedience to which his lands shall be seized till he does
return, and himself afterwards punished), or by his writ of ue
cxmt reg/nmz, or proclamation, commanding the subject to stay
at home. Disobedience to any of these commands is a high
misprision'and contempt ; and so, lastly, is disobedience to any
act of parliament, where no particular penalty is assigned; for
then it is punishable, like the rest of these conte1npts, by ﬁne
and imprisonment, at the discretion of the king's courts of justice
3. Contempts against the king’s palaces or courtr qf jn-slice,
have been always looked upon as high misprisions.
But strz'kz'ng in the king's superior courts of justice, in West
minster-hall, or at the assizes, is made still more penal than even
in the king’s palace. The reason seems to be, that those courts
being anciently held in the king’s palace, and before the king
himself, striking there included the former contempt against the
king’s palace, and something more; viz., the disturbance of

public justice.

Therefore a stroke or blow in such a court of

over the Senate. The concurrence of two-thirds of the members present is
necessary to conviction. Judgment extends no further than to removal from

oﬂice, and disqualiﬁcation to hold and enjoy any oﬁice of honor, trust or
proﬁt under the United States; but the party convicted is liable to indictment
according to law.
In the various States, provision is made for the trial of impeachments of

State officers before the Ser-ate, or highest legislative body of the State.

900

OF Jl[1§PR[S[01VS AND C0./VTE1l[P TS, ETC.

justice, whether blood be drawn or not, or even assaulting a
judge sitting in the court, by drawing a weapon, without any
blow struck, is punishable with the loss of the right hand, impris
onment for life, and forfeiture of goods and chattels, and of the

proﬁts of his lands during life. A re.s‘cue
any of the said courts, without striking a
perpetual imprisonment, and forfeiture
proﬁts of lands during life; being looked

also of a prisoner from
blow, is punished with
of goods, and of the
upon as an offence of

the same nature with the last ; but only, as no blow is actually
given, the amputation of the hand is excused. For the like rea
son, an affray, or riot, near the said courts, but out of their actual

view, is punished only with ﬁne and imprisonment.
Not only such as are guilty of an actual violence, but of
threatening or reproachful words to any judge sitting in the
courts, are guilty of a high misprision, and have been punished
with large ﬁnes, imprisonment, and corporal punishment.

And,

even in the inferior courts of the king, an affray or contemp
tuous behavior is punishable with a fine by the judges there
sitting.
Likewise all such as are guilty of any injurious treatment to
those who are immediately under the protection of a court of
justice, are punishable by ﬁne and imprisonment: as if a man
assaults or threatens his adversary for suing him, a counsellor or
attorney for being employed against him, a juror for his verdict,
or ajailer or other ministerial oﬁﬁcer for keeping him in cus
tody, and properly executing his duty.
Lastly, to endeavor to dissuade a witness from giving evi
dence; to disclose an examination before the privy council (all
of which are impediments of justice) ; are high misprisions, and
contempts of the king's courts, and punishable by ﬁne and im
prisonment. And anciently it was held, that if one of the grand
jury disclosed to any person indicted, the evidence that appeared

against him, he was thereby made accessory to the offence, if
felony; and in treason a principal. And at this day it is agreed.
that he is guilty of a high misprision, and liable to be ﬁned and
imprisoned.‘
‘
‘The penalties for these various offences have been much reduced in
severity by subsequent English legislation. These various classes of acts,

interfering with the regular and orderly administration of justice, are gener
ally declared punishable in tlns country as contempts of court, or as misde

meanors.
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CHAPTER VIII.

[BL. COMM.—BOOK IV. en. x.]
Of Ojénzcs against Public _‘}’u.vtize.

Tun crimes and misdemeanors that more especially affect the
commonwealth, may be divided into -four species: viz., offences
against public _;'ustz‘ce, against the public jleace, against public
trade, and against the public ﬂlice or cronong/,' of each of which
we will take a cursory viewgin their order.
First, then, of offences against public jm-z‘z'ce .' some of which
are felonious, whose punishment may extend to death; others
only misdemeanors. I shall begin with those that are most
penal, and descend gradually to such as are of less malignity.
I. One offence against public justice is 0b.rtrurting the exe

cution of lawful prorexs.

This is at all times an offence of a very

high and presumptuous nature; but more particularly so, when
it is an obstruction of an arrest upon criminal process. And it
hath been holden, that the party opposing such arrest becomes
thereby partice/2s rrir/zz'm's ,- that is, an accessory in felony, and a
principal in high treason. Formerly one of the greatest ob
structions to public justice, both of the civil and criminal kind,
was the multitude of pretended privileged places, where indigent

persons assembled together to shelter themselves from justice
(especially in London and Southwark), under the pretext of their
having been ancient palaces of the crown, or the like: all of
which sanctuaries for iniquity are now demolished, and the op
posing of any process therein is made highly penal, by statute. 1
1It is now provided by statute 24 & 25 Viet., ch. loo, that whosoever

-‘ shall assault, resist or wilfully obstruct any peace officer in the clue execu
tion of his duty, or any person acting in aid of such oﬁicer, or shall assault
any person with intent to resist or prevent the lawful apprehension or de
tainer of himself, or of any other person for any offence,” shall be guilty of
a misdemeanor. Statutes of similar character are in force in the several
States of this country.
It is an additional rule of the common law, that the wilful refusal to aid
a peace officer in the execution of his duty, in order to preserve the peace
is an indictable misdemeanor.
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2. An escape of a person arrested upon criminal process by
eluding the vigilance of his keepers before he is put in bold, is
also an offence against public justice, and the‘ party himself is
punishable by ﬁne or imprisonment. But the ofﬁcer permitting
such escape, either by negligence or connivance, is much more
culpable than the prisoner; the natural desire of liberty pleading
strongly in his behalf, though he ought in strictness of law to
submit himself quietly to custody, till cleared by the due course
of justice. Officers therefore who, after arrest, mg/zlgcnt/y per
mit a felon to escape, are also punishable by ﬁne: but wlzuzlmjl
escapes, by consent and connivance of the officer, are a much
more serious offence : for it is generally agreed that such escapes
amount to the same kind of offence, and are punishable in the
same degree as the offence of which' the prisoner is guilty, and
for which he is in custody, whether treason, felony, or trespass.

And this whether he were actually committed to jail, or only
under a bare arrest.

But the officer cannot be thus punished,

till the original delinquent hath actually received judgment or
been attainted upon verdict, confession, or outlawry, of the

crime for which he was so committed or arrested : otherwise it
might happen, that the oﬁicer might be punished for treason or
felony, and the person arrested and escaping might turn out to
be an innocent man. But, before the conviction of the principal
party, the officer thus neglecting his duty may be ﬁned and im
prisoned for a misdemeanor.2
3. Breach of prison by the offender himself, when committed
for any cause, was felony at the common law : or even conspir

ing to break it. But this severity is mitigated by the statute dc
fmng¢'1zlz'bus,15rzk0nam, I Edw. 11., st. 2, which enacts, that no per
son shall havejudgment of life or membcr_for breaking prison un
less committed for some capital offence.‘ So that to break prison
and escape, when lawfully committed for any treason or felony,

remains still felony as at the common law ; and to break prison
2There are speciﬁc statutes, in many‘ of the States, prescribing the pun
ishment for this offence of escape. The following cases may be consulted:
Proﬁle v. Duel], 3_johns. 4.49; Pa¢1ev.Ro.re, [2 Johns. 339; People v. Tam}
kins, 9 Johns. 70; Camm. v. Farrell, 5 Allen, 130.
8This statute is deemed to be part of the common law in the United
States, unless superseded by other legislation upon this subject. But special

statutes are in force, in many of the States, in relation to this offence.
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(whether it be the county-jail, the stocks, or other usual place
of security), when lawfully conﬁned upon any other inferior
charge, is still punishable as a high misdemeanor by ﬁne and
imprisonment. For the statute which ordains that such offence
shall be no longer capital, never meant to exempt it entirely from
everydegree of punishment.
4 Rescue is the forcibly and knowingly freeing another from
an arrest or imprisonment, and it is generally the same offence
in the stranger so rescuing, as it would have been in a jailer to
have‘ 1/aluntarzly permitted an escape. A rescue therefore of one

apprehended for felony, is felony; for treason, treason; and for
a misdemeanor, a misdemeanor also. But here likewise as upon
voluntary escapes, the principal must ﬁrst be attainted or receive
judgment before the rescuer can be punished: and for the same
reason ; because, perhaps in fact, it may turn out that there has
been no offence committed. By the statute 16 Geo. II., ch. 31, to

convey to any prisoner in custody for treason or felony any arms,
instruments of escape, or disguise, without the knowledge of the
jailer, though no escape be attempted, or any way to assist such
prisoner to attempt an escape, though no escape be actually made,
is felony: or if the prisoner be in custody for petit larceny or
other inferior offence, it is then a misdemeanor. And by seve
ral special statutes, to rescue, or attempt to rescue, any person
committed for the offences enumerated in those acts, is felony
without beneﬁt of clergy ; and to rescue, or attempt to rescue,
the body of a felon executed for murder, is single felony, and

subject to transportation for seven years.‘
5. Receiving of stolen goods, 1’/lnztrilzg I/mm to be stolen, is
also a high misdemeanor and affront to public justice. \Ne have
seen in a former chapter, that this offence, which is only a mis
demeanor at common law, by the statute 3 & 4 VV. 8: M., ch. 9,

and 5 Ann., ch. 31, makes the offender accessory to the theft and

felony.‘
4These various statutes have been superseded by later enactments,
which, however, embody substantially the same provisions, though the pen
alties have been made less severe. Similar statutes are found in various

States of this country.
5 This crime has now been made a substantive oﬂ*'ence, in English law;
and it is provided that the receiving of any chattel, money, valuable security,
or other property whatsoever, the stealing, taking, extorting, obtaining, em

bezzling, or otherwise disposing whereof amounts to felony, with knowledge
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6. Of a nature somewhat similar to the last is the offence of
I/zeft bole, which is where the party robbed not only knows the
felon, but also takes his goods again, or other amends upon
agreement not to prosecute. This is frequently called com
pounding of felony ; and formerly was held to make a man an
accessory; but it is now punished only with ﬁne and imprison
ment.

By statute 25 Geo. II., ch. 36, even to advertisea reward

for the return of things stolen, with no questions asked, or words
to the same purport, subjects the advertiser and the printer to :1
forfeiture of £50 each.‘

_,

'

7. Common barretry is the offence of frequently exciting and
stirring up suits and quarrels between His Majesty‘s subjects,
either at law or other-ways. The punishment for this offence, in
a common person, is by ﬁne and imprisonment; but if the of
fender (as is too frequently the case) belongs to the profession of
the law, a barretor, who is thus able as well as willing to do mis

chief, ought also to be disabled from practising‘ for the future.
And indeed it is enacted by statute 12 Geo. I., ch. 29, that if any

one, who hath been convicted of forgery, perjury, subornation of
perjury, or common barretry, shall practise as an attorney, soli
citor, or agent, in any suit ; the court, upon complaint, shall ex
that the sa1ne was feloniously stolen or obtained, is felony; and that the
receiving with such guilty knowledge of any property, the stealing or ob
taining whereof is a misdemeanor, is itself a misdemeanor. (24 & 25 Vict.,
ch. 96.) Statutes of similar scope and purport have been generally enacted
in the United States.
To sustain a conviction for this oﬁence, it is not necessary to prove that
the receiver acted from motives of personal gain, or that any consideration
passed to him from the thief. (f10])l’in.t‘ v. People, 12 \Vend. 76.] Proof
of the actual receipt of the goods, and of guilty knowledge, is all that is re
quired. The receiver may be convicted, though he has offered to restore
the goods to the owner, upon paymentof a reward. (People v. I/Vi/ey. 3 Hill,
194.) In order to prove guilty knowledge, evidence is admissible that the
prisoner had frequently received similar articles of property, under like cir
cumstances, from the same thief, stolen from the same person and place,
knowing that they were stolen. (Cop/mrman v. People, 56 N . Y. 59!.)
° This statute has been superseded by 1 later enactment (24 & 25 Vict.,
ch. 96), which contains provisions of a sinnlar character. The compounding

of felonies is declared to be a criminal offense by the legislatures of many of
the States; and, in some States, this is true also of the compounding of mis
demeanors.
It is a general rule, that a contract made in compounding an
offense is not enforceable. (See Comm v. Peare, 16 Mass. 9! ; 1Iz'ne.r6urg
v. Sumner, 9 Vt. 23.)
0
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amine it in a summary way; and, if proved, shall direct the of
fender to be transported for seven years. Hereunto may also
be referred another offence, of equal rnalignity and audacious
ness; that of suing another in the name of a ﬁctitious plaintiff;
either one not in being at all, or one who is ignorant of the suit.
This offence, if committed in any of the king’s superior
courts, is left, as a high contempt, to be punished at their dis
cretion. But in courts of a lower degree, where the crime is
equally pernicious, but the authority of the judges not equally
extensive, it is directed by statute 8 Eliz., ch. 2, to be punished

by six months’ imprisonment, and treble damages to the party
injured.7
8. Maintenance is an offence that bears a near relation to the
former; being an oﬂicious intermeddling in a suit that no way
belongs to one, by maintaining or assisting either party with
money or otherwise, to prosecute or defend it: a practice that
was greatly encouraged by the ﬁrst introduction of uses. This
is an offeme against public justice, as it keeps alive strife and
contention, and perverts the remedial process of the law, into an

engine of oppression. And therefore, by the Ro1nan law, it was
:1 species of the crz'me/zfal.rz' to enter into any confederacy, or do
any act to support another's lawsuit, by money, witnesses or
patronage. A man may however maintain the suit of his
near kinsman, servant, or poor neighbor, out of charity and com
passion, with impunity.
9. Champerty, mm/>z'-partz'tz'0, is a species of maintenance,
and punished in the same manner: being a bargain with a plain

tiff or defendant mrujimn jJarlz're, to divide the land or other
matter sued for between them. if they prevail at law ; whereupon
the champerter is to carry on the party’s suit at his own ex
pense.8 Thus c/zamjmrl, in the French law, signiﬁes a similar
" The statute 12 Geo. l., ch. 29 has been made perpetual by statute
30 & 3i Vict., ch. 59, but the punishment has been changed. There are few
modern decisions in regard to the offense of barretry.
The purchase, in a
single instance, of a claim, with a view to its litigation, does not amount to
barretry; there must be a common practice of fomenting suits and proceed
ings at law. (See Voor/ice: v. Dan‘, 51 Barb. 580.) This subject is usually’
regulated by statute.
llll/Iaintenance and champerty are offenses closely resembling each other;
the chief difference being that the latter involves an agreement or stipulation

for proﬁt to be derived from the proceeds of the litigation, while in the for
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division of proﬁts, being a part of the crop annually due to the
landlord by bargain or custom. In our sense of the word it
signiﬁes the purchasing of a suit, or right of suing: a practice
so much abhorred by our law, that it is one main reason why a
c/zose in action, or thing of which one bath the right but not the
mer there is no such element of gain. Such acts were deemed highly per
nicious in the early law, as tending to promote unnecessary strife and con
tention, and to encourage a. litigious spirit. But, in criminal law, these
Offenses are at present of comparatively little importance, since prosecutions
for them are rarely instituted. There are, however, statutes in force in
several States of this country, declaring such acts to be misdemeanors, and
therefore indictable; and, in some States, the rules of the common law still
constitute the law upon these subjects. But these topics are of most impor
tance in civil law, since contracts founded in champerty or maintenance are
held to be void.
Thus the purchase of a mere right of action by one who

has no interest in the controversy, with the express object of bringing suit
thereon, for the purpose of harassing the defendant, or of speculating out
of the litigation, has been held illegal under laws forbidding maintenance.
(Ward v. VanBv/:L't'lm, 2 Paige, 289; Eur! v. Plate, 6 Cowen, 431.) But if a
person has any interest in the thing in dispute, though on contingency only, he

may lawfully maintain an action upon it. Thus, it is not maintenance fora ven
dor with warranty to uphold his vcndee in a suit about the title. (Goadspud \'.
Fuller, 46 Me. 141 ; IVz':k/lam v. Conklin, 8 Johns. 220.) So kinsmen may
assist one another in lawsuits; and one may lawfully advance money to a
poor man to enable him to carry on a litigation, if it be done éormﬁdz, and
not to promote useless suits. (Perine v. Dunn, 3 Johns. Ch. 508.) One of
the most important instances of champerty is where an attorney makes an
agreement with his client to take his compensation from the proceeds of the

litigation, if the suit be carried to a. successful issue.

Such contracts are

usually held to be void; though, in some States, this generally established
rule has been changed by recent legislation, and attorneys are permitted to
make what contracts they please with their clients with regard to compensa
tion. 50 the purchase by attorneys of rights of action, with the purpose
of bringing suit thereon, is commonly prohibited in law, on grounds of pub
lic policy.
Thus, in New York, it is provided by statute that no attorney
shall buy any cause of action with intent to sue thereon; and that, if he is
guilty of such an act, he shall be punishable for misdemeanor, and may be
removed from otﬁce as attorney. (Code Civ. Pro.
73-77.) The sale of pre
tended titles to land is also generally prohibited. By this is meant the sale of
land which is in the possession of a person claiming under a title adverse to

the grantor. Such conveyances are void, and the act is usually punishable asa
misdemeanor; the same is true if land which is the subject of a pending suit
is purchased by one knowing of such suit. (See N. Y. Penal Code,
129-141 ;
Code Civ. Pro. § 1501; and Sczllgrt/!'ck v. Stanton, 14 N. Y. 289; 11md;-irks’ v.
Andrews, 7 Wend. I52; To/nb v. S/zerwoad, I3_]ohn5. 289; 3 Crang v. Goad/nan,

22 N. Y. 170.)
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possession, is not assignable at common law ; because no man

should purchase any pretence to sue in another's right. These
pests of civil society, that are perpetually endeavoring to disturb
the repose of their neighbors, and ofﬁciously interfering in other
men's quarrels, even at the hazard of their own fortunes, were
severely animadverted on by the Roman law. Hitherto also
must be referred the provision of the statute 32 Hen. VIlI., ch.

9_ that no one shall sell or purchase any pretended right or title
to land, unless the vendor hath received the proﬁts thereof for
one whole year before such grant, or hath been in actual possess
ion of the land, or of the reversion or remainder; on pain that

both purchaser and vendor shall each forfeit the value of such
land to the king and the prosecutor.
10. A conspiracy also to indict an innocent man of felony
falsely and maliciously, who is accordingly indicted and ac
quitted, is a farther abuse and perversion of public justice ;° for
9 The crime of conspiracy is an offense of greater comprehensiveness in
scope, and of greater importance, than the brief statements in the text would
indicate. It includes a \ariety of acts to which no reference is made.
It is
deﬁned as a “ combination or confederacy of two or more ‘persons to ac
complish some unlawful. purpose, or a lawful purpose by some unlawful
means.” As this deﬁnition indicates, an act may be entirely lawful when per
formed by a single person, or, if not lawful, at least not criminal, which, if
committed by two or more, would be indictable. For “the general principle
on which the crime of conspiracy is founded is this, that the confederacy of
several persons to effect any injurious object, creates such a new and addi
tional power to cause injury as requires criminal restraint; although none
were necessary, were the same thing proposed, or even attempted to be
done, by any person singly.” (See Bishop’s Cr. Law, ii. § I80.) But the act,
though lawful, must be such as is particularly adapted to injure the public, or
some individual, by reason of the combination. Thus, though each person
at a theatre has a right to express his disapprobation of the piece acted, or of
a performer on the stage, yet if several previously agree to condemn a play
or hiss an actor, they will be guilty of conspiring. (Clzﬂbrd v. Brarzdon, 2
Campbell, 358.) So the slander of an individual by a single person is not
indictable; but if several unite in a scheme to ruin his reputation by de
famatory charges, it is acriminal conspiracy. The offense of conspiracy is
complete, when its combination is proved, and no overt act in pursuance of
the common intent is necessary to be proved.
But this common law rule
has been changed by statute in some States, proof of an overt act being re
quired. Thus, in New York, it is provided that no agreement, except to com
mit a felony against the person, or arson, or burglary, shall be deemed a con
spiracy, unless some act be done to effect the object thereof. (Penal Code,

§ 171-)
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which the party injured may either have a civil action by writ of
conspiracy (of which we spoke in the preceding book) or the
conspirators, for there must be at least two to form a conspiracy,
may be indicted at the suit of the king, and were by the ancient
common law to receive what is called the 'z1illo1zous judgment;

1/z'z., to lose their /ibcmm logem, whereby they are discredited
and disabled as jurors or witnesses; to forfeit their goods and
chattels, and lands for life; to have those lands wasted, their
houses razed, their trees rooted up, and their own bodies com

mitted to prison.

But it now is the better opinion, that the

The various forms of conspiracy have been conveniently classiﬁed by
Mr. Bishop, in his work on criminal law as follows: (I) (,"on.v/n'rarz‘cs to de
fraud z'nrz'i2/z'a'mzl.r ,'-—as by combining to cheat by making one drunk, and
playing at cards with him falsely, (Stat: v. Yom:_ger, I Dev. 357) ; or by
making false representations in regard to the soundness of a horse, so as to
defraud a purchaser. (Queen v. lt’onr1'ok, 5 Q. B. 49; /llarr/1 v. People, 7
Barb. 39!.) (2) Cons/{‘z'ran'c.r to injure z'ndi7/idual.r 0!/I£!‘7I/i.$‘Z t/um é)/fraud;
-—as by combining to injure a trader by secretly adulterating or spoiling his
wares, (Rex v. Cope, I Strange, I44) ; or to extort money from a person by
bringing against him false charges ; or to hiss an actor, etc.
(3) Conrp1'ra
ties to I/iJZIITb t/re course of got/crnment andofjustice ,--—as by scheming to
procure a false indictment againsta person, or to fabricate or suppress testi
mony in a particular trial. (Rox v. Sjbragg, 2 Burrow, 993.) (4) Corz.r;‘u‘racz'e:
to create /iublic ﬁrm:/re: of t/lzpeace ;—as by conspiring to commit an as
sault and battery. (Comm. v. l’utnnm, 29 Penn. St. 296.)
(5) Con.rpira
(it.'.i' to create /mblir 1uu'.ram'e.r, and do other like injI1r'r'e.r. (6) Conr;$z'/7z£1'o.r
against both z‘m1'z'2/z'u':4a1.r and the co/nmum't_y.
Under this head is included
a form of conspiracy of considerable consequence, viz., a combination among
workmen to control the price of labor by “striking, ” and coercing other
workmen to unite with them or to cease laboring at lower rates, through
threats or other means of intimidation.
(See Peogﬁlc v. Fir/tor, 14 “lead,
9; Stanton v. Allen, 5 Denio, 433.)
But it is not unlawful for workmen
to agree that they will not labor at established rates, and to demand higher

wages, if they do not interfere with the rights of others to labor for whatever
price they may choose to receive. (Alerter Stet/edon'.\" A.r.r’n. v. Wal:/1, 2
Daly, 1.)
A conspiracy requires at least two confederates.
A husband and wife
cannot be chargeable with this offense, since by common law they are re
garded as one.
If two conspirators are jointly charged, an acquittal of one
operates as an acquittal of the other also; but if one be dead, the other may
be tried singly.
In some States, there are speciﬁc statutory regulations in rega.-d to this
offense, and the classiﬁcation above given is superseded by one prescribed
by the legislature.
But those classiﬁcations are all quite sin.ilar in their
general outline.
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villenous judgment is by long disuse become obsolete; it not
having been pronounced for some ages: but instead thereof the
delinquents are usually sentenced to imprisonment, ﬁne, and
pillory. To this head may be referred the offence of sending
letters threatening to accuse any person of a crime punishable
with death, transportation, pillory, or other infamous punish
ment, with a view to extort from him any money or other valua~
ble chattels.
I I. The next offence against public justice is when the suit
is past its commencement, and come to trial.

And that is,

the crime of wilful and corrupt /)ny'ury: which is deﬁned by Sir
Edward Coke, to be a crime committed when a lazqful oath is
administered, in some jua’z'cz'al proceeding, to a person who
swears wilfully, absolutely, and falsely, in a matter 1natcr1'al to the
issue or point in question.10 The law takes no notice of any
1° All the elements included in the deﬁnition given in the text, are essen
tml to constitute the offense of perjury: (L) There must have been a law
ful oat/1 administered. This rule requires‘ that the suit, or proceeding in

which the testimony is given, be one of which the court has jurisdiction, and
that the oath be administered by one having due legal authority. If it be
administered by the judge of a State court, out of the territorial jurisdiction
of the State, or by an ofﬁcer who acts under an illegal appointment, there is
no perjury. (?'ark.r0/1 v. H111/1;)/1/cy, I Johns. 498; Comm. v. Wltile, 8 Pick.
453.) The oath should be in the form which the law prescribes; but an im
material variation therefrom, or an innocent failure to observe the precise
formalities which are requisite, will not render the oath less binding, or re
lieve the false witness from the guilt of perjury. Thus where a witness, in
taking an oath, kissed a book which was believed by himself and the admin
istering tribunal to be the Bible, but which was not so in fact, the oath was
nevertheless held to be obligatory upon him. (Proﬁle v. Cook, 8 N. Y. 67.) The
material consideration is, whether the witness actually intended to bind his conscience; if he (lid, he will be bound to the same extent as if the oath
were in the proper form. And the same would be true if this was only his
apparent intent; as if he took an oath without objection, which, by reason of
his religious belief, he did not consider binding, and purposely disregarded it.
(Sell: v. llnare, 3 B. & B. 232.) The witness need not have been competent,
nor compellable to testify; it is suﬁicieht that he gives testimony under oath,
whether this be required of him, or be done voluntarily. (C/zamﬁerlain v.
People, 23 N. Y. 85.) (2.) The proceeding must have been ajurt'icz'al one; it
must have been such as the law authorizes in the regular administration of

justice. lt is a general rule, that an extrajudicial oath will not sustain an indict~
ment for perjury. “ A false oath, taken by one for the making of a bargain,
that the thing sold is his own, is not punishable as perjury.” (Hawkins, P. C.
43!.) Thus, perjury cannot be assignec‘ in false swearing before acourt not
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perjury but such as is committed in some court of justice, having
power to administer‘ an oath ; or before some magistrate or
proper officer, invested with a similar authority, in some proceed
ings relative to a civil suit or a criminal prosecution : for it
esteems all other oaths unnecessary at least, and therefore will
not punish the breach of them. For which reason it is much to
be questioned, how far any magistrate is justifiable in taking a
voluntary nﬁZa'¢z2/2'! in any extrajudicial matter, as is now too
frequent upon every petty occasion : since it is more than possi
ble, that by such idle oaths a man may frequently in fora con
srz'e/ztiz, mcur the guilt, and at the same time evade the temporal
penalties of perjury. The perjury must also be corrupt (that is,
committed mdlo auimo), wilful, positive, and absolute : not upon

surprise, or the like : it also must be in some point material to the
question in dispute; for if it only be in some triﬂing collateral
circumstance, to which no regard is paid, it is no more penal than
in the voluntary extrajudicial oaths before mentioned. Sub0ma
legally constituted. (People v. Tmg/, 9Wencl. 265) ; or, at common law, before
arbitrators, who have no power to administer an oath. (People v. Towusend, 5

How. Pr. 315.) But it is not necessary that the proceeding be before a regu
lar court of justice; it may be before any body, or tribunal, or public officer,
required or authorized by law to administer an oath, and hear testimony in
such cases. (See Tullle v. People, 36 N. Y. 43!.) (3.) The swearing must

be wilful, absolute, and false.

It is not sufﬁcient to constitute perjury, that

the testimony be false; for it may have been given under an innocent mistake

of facts, or through inadvertence, or be attributable to imperfect observation, or
inadequate investigation. There must, therefore, be a corrupt purpose, an in
tent to testify contrary to one‘s own knowledge or belief. And this corrupt
ness of purpose renders it perjury to swear even to what is true, if the wit

ness believes that he is testifying falsely (Peajile v. .4IcKz'rmey, 3 Parker,
' 5ro). The evidence is corrupt as to him, though true in fact.
mony must be material to the issue or point in question.

(4.) The testi
This does not

mean that it should be of itself suﬁicient to occasion an erroneous verdict
or decision; it is enough that it has a direct tendency to produce such a re
sult. Evidence tending to aggravate or reduce the amount of damages, is
held to be material. So all testimony is material which s directly relevant
to the matter in controversy, and calculated to affect, to any extent, the de
termination of the issue. But if it be wholly inapposite and unimportant, it
cannot, though wilfully false, render a witness accountable for this crime.
!!’00|!' v. Pm/1/e, 59 N. Y. 1t7 ; Criminal Law Mag. iii. 459.)
There are statutes in relation to this crime in force in most of the Uni
ted States; but these common law rules upon the subject have not been fun
damentally changed, though, in some cases, they have been modiﬁed or ex

tended.

Subornation of perjury is also usually declared a crime by statute.

\
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tion of perjury is the offence of procuring another to take such
I false oath, as constitutes perjury in the principal. The punish
ment of perjury and subornation, at common law, has been
various.
It was anciently death; afterwards banishment, or

cutting cut the tongue; then forfeiture of goods ; and now it is
‘ﬁne and imprisonment, and never more to be capable of bearing
testimony.
I2. Bribery is the next species of offence against public jus
tice ; which is when a judge, or other person concerned in the
administration of justice takes any undue reward to influence his
behavior in his office.11 In the East it is the custom never to
petition any superior for justice, not excepting their kings, with
out a present. This is calculated for the genius of despotic coun
tries; where the true principles of government are never under
stood, and it is imagined that there is no obligation from the
superior to the inferior, no relative duty owing from the governor
to the governed. The Roman law, though it contained many
severe injunctions against bribery, as well for selling a man’s
vote in the senate or other public assembly, as for the bartering
of common justice, yet by a strange indulgence in one instance,
it tacitly encouraged this practice: allowing the magistrate to
receive small presents, provided they did not in the whole exceed
a hundred crowns in the year: not considering the insinuating
nature and gigantic progress of this vice, when once admitted.
Plato therefore more wisely, in his ideal republic, orders those
who take presents for doing their duty to be punished in the
severest manner : and by the laws of Athens he that offered was
also prosecuted, as well as he that received a bribe. In England
this offence of taking bribes is punished, in inferior ofﬁcers, with
ﬁne and imprisonment ; and in those who offer a bribe, though

not taken, the same. But in judges, especially the superior ones,
it hath been always looked upon as so heinous an offence, that
" This deﬁnition of bribery is not sufficiently comprehensive.

It may be

deﬁned as the offense of giving, offering, or receiving anything of value for
the purpose of corruptly inﬂuencing the oﬂicial action of one holding public
office, whether executive, legislative, or judicial. For it does not apply
merely to the la/ting of a reward; nor does it extend to judicial officers alone,
but to all persons acting in an official capacity. The essence of the crime is
that it tends to produce corruption in office, and to prevent the administra

tion of justice, and the proper performance of official duty.
usually made the subject of statutory regulation.

This offense in
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the chief justice Thorpe was lmged for it in the reign of Ed
ward III. And some notable examples have been made in
parliament, of persons in the highest stations, and otherwise very
eminent and able, contaminated with this sordid vice.

I3. Embracery is an attempt to influence a jury corruptly to
one side by promises, persuasions, entreaties, money, entertain-'
ments, and the like. The punishment for the person embracing
is by fine and imprisonment, and also for the juror so embraced.
I4. Lastly, extorlirm is an abuse of public justice, which con
sists in any officer-‘s unlawfully taking, by color of his oﬂice, from
any man, any money or thing of value, that is not due to him,
or more than is due, or before it is due. The punishment is ﬁne

and imprisonment, and sometimes a forfeiture of the office.12

CHAPTER IX.
[BL. COMM.—BOOK IV. cu. XL]
Of Oﬁénres agaﬁzrt I/re Pu&1z'c Pmre.

\VF. are next to consider offences against the public pcace;
the conservation of which is intrusted to the king and his oﬂi
cers, in the manner and for the reasons which were formerly
mentioned at large. These offences are either such as are an
actual breach of the peace‘: or constructively so, by tending to
make others break it. Both of these species are also either
felonious, or not felonious. The felonious breaches of the peace
are strained up to that degree of malignity by virtue of several
modern statutes : and, particularly,

I. The riotous assmnb/z'zzg of tzvrlve persons, or more, and
not dispersing upon proclamation. The statute I Geo. I., ch. 5.
enacts, generally, that if any twelve persons are unlawfully
assembled to the disturbance of the peace, and any one justice
of the peace, sheriff, under-sheriff, or mayor of a town, shall

think proper to command them by proclamation to disperse, if
12 The offenses of embraccry and extortion are deﬁned and regulated by
express statutes, in many of the American States. (See, as to embracery,
Gibér v. Dermy, 5 Cowen, 503; as to extortion, Pm]:/e v. W/zaley, 6 Cowen,
661.)
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they contemn his orders and continue together for one hour
afterwards, such contempt shall be felony without beneﬁt of
clergy. And farther, if the reading of the proclamation be by
force opposed, or the reader be in any manner wilfully hindered
from the reading of it, such opposers and hinderers are felons
without benefit of clergy : and all persons to whom such procla
mation ouglu‘ to /awe been made, and knowing of such hinderance,

and not dispersing, are felons without beneﬁt of clergy.
2. Affrays (from aﬂ'raz'rr, to terrify) are the fighting of two or
more persons in some public place, to the terror of his majes‘y’s
subjects : for, if the ﬁghting be in private, it is no afray but an
assault. Affrays may be suppressed by any private person
present, who is justiﬁable in endeavoring to part the combatants,
whatever consequence may ensue. But more especially the con
stable, or other similar officer, however denominated, is bound to

keep the peace; and to that purpose may break open doors to
suppress an affray, or apprehend the affrayers ; and may either
carry them before a justice, or imprison them by his own author
ity for a convenient space till the heat is over; and may then
perhaps also make them ﬁnd sureties for the peace.

The pun

ishment of common affrays is by ﬁne and imprisonment; the
measure of which must be regulated by the circumstances of the
case; for, where there is any material aggravation, the punish
ment proportionably increases. As where two persons coolly
and deliberately engzfge in a duel; this being attended with an
apparent intention and danger of murder, and being a high con
tempt of the justice of the nation, is a strong aggravation of the-.
affray, though no mischief has actually ensued.

Another aggra-

vation is, when thereby the officers of justice are disturbed in».
the due execution of their office : or where a respect to the par
ticular place ought to restrain and regulate men's behavior,
more than in common ones ; as in the king’s court and the like.
Two persons may be guilty of an affray : but,
3. Riots, routs, and unlawful asscrnblzks, must have t/zree per

sons at least to constitute them. An unlawful assemﬂy is when:
three or more do assemble themselves together to do an unlawful
act, as to pull down enclosures, to destroy a warren or the game
therein ; and part without doing it, or making any motion towards
it. A ram‘ is where three or more meet to do an unlawful act

upon a common quarrel, as forcibly breaking down fences upon a‘
59

914

OFFENCES AGAINST THE PUBLIC PEACE.

right claimed of common or of way ; and make some advances
towards it. A riot is where three or more actually do an unlaw
ful act of violence, either with or without a common cause or

quarrel‘: as if they beat a man ; or hunt and kill game in another's
park, chase, warren, or liberty ; or do any other unlawful act with
force and violence ; or even do a lawful act, as removing a nuis
ance, in a violent and tumultuous manner. By the statute I3
Hen. IV., ch. 7, any two justices, together with the sheriff or
under-sheriff of the county, may come with the posse mmitatus,
if need be, and suppress any such riot, assembly, or rout, arrest

the rioters, and record upon the spot the nature and circum
stances of the whole transaction ; which record alone shall be a

sufﬁcicnt conviction of the offenders.

In the interpretation of

which statute it hath been holden, that all persons, noblemen, and

others, except women, clergymen, persons decrepit, and infants
under ﬁfteen, are bound to attend the justices in suppressing a
riot, upon pain of ﬁne and imprisonment ; and that any battery,
wounding, or killing the rioters, that may happen in suppressing
the riot is justiﬁable. So that our ancient law, previous to the
modern riot act, seems pretty well to have guarded against vio
lent breach of the public peace ; especially as any riotous assem
bly on a public or general account, as to redress grievances or
pull down all enclosures, and also resisting the king’s forces if
sent to keep the peace, may amount to overt acts of high treason,
by levying war against the king.1
4. Another offence against the public peace is that of a
forcible entry or detaz'nrr; which is committed by violently taking
or keeping possession of lands and tenements, with menaces,
force, and arms, and without the authority of law.

This was for

merly allowable to every person disseized, or turned out of pos
session, unless his entry was taken away or barred by his own
neglect, or other circumstances; which were explained more at

large in a former book. But this being found very prejudicial
to the public peace, it was thought necessary by several statutes
to restrain all persons from the use of such violent methods,
‘ These oﬁenses here enumerated, viz: atfrays, riots, routs, and unlauful
assemblies, are also generally considered to be common law crimes, in the
various States of this country, so far as statutes in relation to these subjects
have not effected a change. But indictments for these crimes are quite un
usual.
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even of doing themselves justice ; and much more if they have
no justice in their claim. So that the entry now allowed by law
is a peaceable one ; that forbidden is such as is carried on and
maintained with force, with violence, and unusual weapons.

By

the statute 5 Ric. II., st. I, ch. 8, all forcible entries are punished

with imprisonment andransom at the king’s will. And by the
several statutes of 15 Rich. II., ch. 2, 8 Hen. VI., ch. 9, 3r Eliz.,
ch. 1 I, and 2I jac. 1., ch. 15, upon any forcible entry or forcible
detainer after peaceable entry, into any lands, or beneﬁces of the
church, one or more justices of the peace, taking sufficient power
of the county, may go to the place, and there record the force upon
his own view, as .in case of riots; and upon such conviction may
commit the offender to jail, till he makes ﬁne and ransom to the
king. And moreover the justice or justices have power to sum

mon a jury to try the forcible entry or detainer complained of:
and, if the same be found by that jury, then, besides the ﬁne‘on
the offender, the justices shall make restitution by the sheriff of
the possession, without inquiring into the merits of the title‘: for
the force is the only thing to be tried, punished, and remedied
by them : and the same may be done by indictment at the gen
eral sessions. But this provision does not extend to such as
endeavor to maintain possession by force, where they themselves,
or their ancestors, have been in the peaceable enjoyment of the
lands and tenements, _for three years immediately preceding.2
5. Besides actual breaches of the peace, anything that tends
to provoke or excite others to bre..& it, is an offence of the same
denomination. Therefore c/zallevzges tajig/:2‘, either by word or
letter, or to be the bearer of such challenge, are punishable by
fine and imprisonment, according to the circumstances of the

offence.

If this challenge arises on account of any money won

at gaming, or if any assault or affray happen on such account,
the offender by statute 9 Ann., ch. I4, shall forfeit all his goods
to the crown, and suffer two years’ imprisonment.
6. Of a nature very similar to challenges are librls, lz'&e/lifnmo
xi, which taken in their largest and most extensive sense, signify
2 It is the generally established rule in this country, that forcible entry
and detainer is an indictable offense. Statutes similar to those mentioned
in the text. have also been enacted, providing for the restoration of possession
to the party wrongfully evicted. The costs and expenses of the investiga
tion which these statutes require to be instituted, are assessed upon the per

son making the wrongful entry.
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any writings, pictures, or the like, of an immoral or illegal ten
dency; but, in the sense under which we are now to consider

them, are malicious defamations of any person, and especially a
magistrate, made public by either printing, writing, signs, or pic
tures, in order to provoke him to wrath, or expose him to public
hatred, contempt, and ridicule.8 The direct tendency of these libels
8 The offense oflibel, in its criminal as well as its civil aspect, has been fully
considered in a previous note,so far as those modes ofdefamation are concerned,
which are subject both to indictment and to civil action. (See rmle, page 682, note
(7.)

But there are certain forms of libel which constitute criminal oﬁ'enses,

but cannot be made the basis of a civil action for damages, because they do
not violate individual rights. All actionable libels are also indictable, but
all indictable libels are not actionable. Those which are exclusively of
a criminal character are of three principal classes ;—libels which blacken the
memory of the dead, libels upon the government, and obscene libels tending
to'corrupt the public morals. The ﬁrst class is the most important. Libels
of this kind are deemed detrimental to public welfare, since they tend to
excite feelings of animosity on the part of relatives and friends of the deceased,
and to provoke them to measures of retaliation. Such libels. as well as
those which injure the reputation of a living person, derive their criminality
from their presumed tendency to occasion a breach of the public peace.
But it is only such criticism upon the character or actions of a deceased
person as is made from malicious motives, with intent to degrade his mem

ory, that is indictable as a criminal libel.

Temperate and candid discussion

of his actions, motives of conduct, traits of character, etc., is permissible.
Libels against the government consist of calumnious publications in

denunciation or unwarrantable criticism of the established system of govem
ment, or the regular methods of administration, when their evident design
or natural tendency is to promote disaffection among the citizens, or to excite
a spirit of revolution. But indictments for libels of this kind are very rare,

and may be said to be unknown in modern jurisprudence.
Obscene or immoral libels are such indecent or immoral putlications as
tend to destroy the love of purity, morality and virtue, and corrupt the public
morals. But there are usually, at the present day, special statutory
regulations to prevent the circulation of such publications, and to punish
those who attempt to issue them. They are, moreover, not now generally
.termed libels, though so classiﬁed at common law.
But the most common forms of libel are those which are defamatory to
the reputation of some living person, and constitute both civil and criminal
offenses. There is one point of considerable importance in reference to such
libels, which is not considered in the previous note upon this subject. This
is in relation to the power of the court and of the jury in the construction of
the libellous charges. in a civil action, where the words of an alleged libel
are unambiguous, it is for the court to determine whether they are libellous
in fact, and not for the jury. But if there is doubt in regard to the defama

tory character of the expressions used, this question is to be 'lecided by th:
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is the breach of the public peace, by stirring up the objects of
them to revenge, and perhaps to bloodshed. The communication
of a libel to any one person isa publication in the eye of the law:
and therefore the sending an abusive letter to a man is as much
a libel as if it were openly printed, for it equally tends to a breach
of the peace. For the same reason it is immaterial with respect
to the essence of a libel whether the matter of it be true or false ;

since the provocation, and not the falsity, is the thing to be pun
ished criminally: though, doubtless, the falsehood of it may ag
gravate its guilt, and enhance its punishment. In a civil action,
we may remember, a libel must appear to be false, as well as

scandalous; for, if the charge be true, the plaintiff has received
no private injury, and has no ground to demand a compensation
for himself, whatever offence it may be against the public peace;
and therefore, upon a civil action, the truth of the accusation may
he pleaded in bar of the suit. But, in a criminal prosecution, the
tendency which all libels have to create animosities, and to dis

turb the public peace, is the whole that the law considers. And
therefore, in such prosecutions, the only points to be inquired
into are, ﬁrst, the making or publishingr of the book or writing;
and, secondly, whether the matter be criminal : and, if both these

points are against the defendant, the offence against the public
is complete.
In this and the other instances which we have lately consid
ered, where blasphemous, immoral, treasonable, Ischismatical, se
ditious, or scandalous libels are punished by the English law,

some with a greater, others with a less degree of severity ; the
libcrty of Z/zejbnus, properly understood, is by no means infringed
or violated. The liberty of the press is indeed essential to the
jury.

The Court of King's Bench in England held, in several early cases,

that a similar rule applied in criminal prosecutions for libel; but this doc
trine was much controverted; and ﬁnally a statute was passed, declaring that
the jury might render a verdict of guilty or not guilty upon the whole matter
in issue, and thus act as judges both of the law and the fact. This is an
anomalous doctrine in criminal law, and peculiar to this offense. Similar
statutes, or constitutional provisions, have been generally adopted in many
States of this country.
The truth is always a defense to a civil action for libel, but not to a
criminal prosecution, unless proved to have been published with good
motives and for justiﬁable ends. At common law, it was never a defense
upon an indictment, but this modiﬁcation of the former rule has bee.1 effect
ed in modern times by statute.
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nature of a free state; but this consists in laying no fret/z'ous ro
straints upon publications, and not in freedom from censure for
criminal matter when published. Every freeman has an undoubted
right to lay what sentiments he pleases before the public; to for
bid this, is to destroy the freedom of the press: but if he pub
lishes what is improper, mischievous, or illegal, he must take the
consequence of his own temerity. To subject the press to the
restrictive power of a licenser, as was formerly done, both before
and since the revolution, is to subject all‘ freedom of sentiment
to theprejudices of one man, and make him the arbitrary and
infallible judge of all controverted points in learning, religion, and
government. But to punish (as the law does at present) any
dangerous or offensive writings, which, when published, shall on
a fair and impartial trial be adjudged of a pernicious tendency,
is necessary for the preservation of peace and good order, of gov
ernment and religion, the only solid foundations of civil liberty.

Thus the will of individuals is still left free; the abuse only of
that free-will is the object of legal punishment. Neither is any
restraint hereby laid upon freedom of thought or inquiry: liberty
of private sentiment is still left; the disseminating, or making

public, of bad sentiments, destructive of the ends of society, is
the crime which society corrects. A man (says a ﬁne writer on
this subject) may be allowed to keep poisons in his closet, but
not publicly vend them as cordials. And to this we may add,
that the only plausible argument heretofore used for the restrain
ing the just freedom of the press, “ that it was necessary to pre
vent the daily abuse of it," will entirely lose its force, when it is
shown (by a seasonable exertion of the laws) that the press can
not be abused to any bad purpose, without incurring a suitable
punishment: whereas it never can be used to any good one, when
under the control of an inspector.

So true it will l e found, that

to censure the licentiousness, is to maintain the liberty of the
press.
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CHAPTER X.
[m.. COMM.——-BOOK 11. en. xn.]
Of Oﬁénrer Against Public Tradz.

OFFENCES against public trade are,
I. Smuggling, or the offence of importing goods without pay
ing the duties imposed thereon by the laws of the customs and
excise. This is restrained by a great variety of statutes, which
inflict pecuniary penalties and seizure of the goods for clandes
tine smuggling; the last of them, I9 Geo. II., ch. 34, is for the
purpose iurtar omuz'um ,' enacting, that if three or more persons
shall assemble, with ﬁre-arms or other offensive weapons, to assist
in the illegal exportation or importation of goods, orin rescuing the
same after seizure, or in rescuing offenders in custody for such
offences; or shall pass with such goods in disguise; or shall
wound, shoot at, or assault any officers of the revenue when in
the execution of their duty; such person, shall be felons without
the beneﬁt of clergy.1
2. Another offence against public trade is fraudulent bank
ru/Jlq/, which was sufficiently spoken of in a former volume; I

shall therefore now barely mention the several species of fraud
taken notice of by the statute law ; m'z.,, the bankrupt’s neglect of

surrendering himself to his creditors; his noneonformity to the
directions of the several statutes ; his concealing or embezzling‘
his effects to the value of 201.; and his withholding any books or
writings with intent to defraud his creditors : all which the policy
of our commercial country has made felony without beneﬁt of
clergy. And indeed it is allowed by such as are the most averse
to the infliction of capital punishment, that the'offencc of fraud
ulent bankruptcy, being an atrocious species of the crz'merzfal.ri,
IThis statute has been superseded by a recent act (39& 40 Vict., ch.
36), whose provisions, however, are similar in the main to those of the

earlier act. The severity of the penalties prescribed has been much miti
gated. In this country, there are various acts of Congress in force for the
prevention and punishment of smuggling.
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ought to be put upon a level with those of forgery and falsifying
the coin.2
3. Usury, which is an unlawful contract upon the loan of
money, to receive the same again with exorbitant increase. Of
this also we had occasion to discourse at large in a former volume.
VVe there observed that by statute 37 Hen. VIII., ch. 9, the rate
of interest was ﬁxed at 10/. per £8711. per ammm, which the statute
I3 Eliz., ch. 8, conﬁrms: and ordains that all brokers shall be

_ guilty of a prremmlire that transact any contracts for more, and
the securities themselves shall be void. The statute 2t Jae. I.,
ch. 17, reduced interest to eight perv cc/1!. ,- and, it having been
lowered in 1650, during the usurpation, to six [Mr cent, the same

reduction was re-enacted after the restoration by statute I2 Car.
II., ch. 13; and lastly, the statute I2 Ann. st. 2, ch. 16, has

reduced it to ﬁve per cent. VVherefore not only all contracts for
taking more are. in themselves totally void, but also the lender
shall forfeit treble the money borrowed. Also, if any scrivener
or broker takes more than ﬁve shillings per amt. procuration—
money, or more than twelvepence for making a bond, he shall
forfeit 201. with costs, and shall suffer imprisonment for half a
year.8
2The present English bankrupt law, which has superseded the statutes
referred to in the text, declares the same classes of acts criminal as are here

mentioned, together with various other fraudulent acts, which are speciﬁ
cally deftned by the statute (46 8: 47 Vict., ch. 152.) A bankrupt convicted of
such acts is held guilty of a misdemeanor, and punishable by imprisonment tor
not more than three years. (See 32 & 35 Vict.. c. 62.)
The United States bankrupt law lately repealed declared it to be an

offense punishable by imprisonment, with or without hard labor, for not
more than three years, if the bankrupt debtor (I) secretes or conceals any
property belonging to his estate; (2) parts with, destroys, alters, mutilates,
or falsiﬁes any book, deed or document, relating thereto; (3) removes any
such property, or book, deed or document out of the district, or otherwise
disposes of it to prevent it from coming into the possession of the assignee,
or to hinder him from recovering the same; (4) makes any payment, gift,
sale, assignment. transfer, or conveyance of any property belonging to his
estate, with the like intent; (5) attempts to account for any of his property by
ﬁctitious losses or expenses, etc., etc. (See nnlz, p. 582, note 2.)
“The statutory penalties for usury have been entirely abolished in Eng

land ; but, in some of the United State's, similar penalties are still prescribed
by law for this offense. Thus, in New York, it is a misdemeanor punish

able by fine or imprisonment, or both, to take a higher rate of interest than
sut

per

cent.

But, in some of the States, though the taking of usury is
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4. Cheating is another offense, more immediately against
public trade ; as that cannot be carried on without a punctilious
regard to common honesty, and faith between man and man.‘
prohibited, yet it is not now held to be a criminal offense; and in some,
the parties to any transaction are allowed to agree upon such a rate of inter
est as they prefer.
4 Clzeat.-—A cheat, by the common-law, is the crnne of defrauding a per
son by the use of some false token or symbol, by WlIlCl‘IJIE is deceived and
misled. Fraud accomplished by false oral representations merely, is not in
dictable, but there must be some outward and visible sign or token em
ployed. A mere lie, though it may be relied upon, and occasion loss to the
person deceived, is not at common-law a cheat. Thus, if one obtains credit at
a store by falsely representing that he is engaged in trade; or gets into his
possession a note, by pretending that he wishes to look at it, and then carries
it away; no indictable cheat is committed, since no false symbol is used.
(Comm. v. Warren, 6 Mass. 72; People v. z'lIz'ller, 14 johns. 37!.) But if
commodities exposed for sale, were marked with false brands, which were
calculated to deceive the public in regard to their quality, weight, etc., this
would constitute a cheat; the packages with their marks being deemed false
tokens. And the nice distinction has been taken in the law, that, while it
is an indictable cheat to pay for goods purchased by the check of a third
person, which, though known to be valueless, is represented to be good,
yet it would not be a cheat to present one’s own false check under like cir
cumstances.
In the one case, the instrument is deemed to be a false
token, in the other it is merelya false representation of the person present
ing it, which, though reduced to writing, is no more a token, than when
made orally. So it would be a cheat to obtain goods from a dealer by
means of a. written order, falsely purporting to be drawn by another person;
or to purchase articles, payingtherefor in bills known to be counterfeit, or
worthless. (Comm. v. Boynton, 2 Mass. 77.) False personation has even
been held to be a common-law cheat; as, where a person by adopting a particu
lar mode of dress, or assuming a particular appearance, causes himself to be
taken for another person, and thus accomplishes a fraud.

In order that the

fraudulent act may amount to a cheat, it is necessary that the person claim
ing to have been defrauded, should have acted upon conﬁdence in the token

or symbol employed.

If his action were attributable to other causes, there

is but an attempt to cheat.

This, however, is also indictable at common

law.
False Prelence:.——Tliis doctrine of the common-law that fraud, to be in
dictable, must be accomplished by means of a false token or symbol, led to
the enactment of statutes declaring it criminal to obtain goods or property
byfalre jﬁrole/zoos, though no symbol were used. Statutes, similar to those
of England, have been generally enacted in the several American States, and
the leading principles established under them may be brieﬂy summarized as
follows :-—Fal.re Iirelenres may be deﬁned as false representations, with in
tent to defraud, by words or acts, concerning past or present facts and
events. False statements, in the form of a jﬁromise. will not constitute false
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Hither therefore may be referred that prodigious multitude of
statutes, which are made to restrain and punish deceits in parti
cular trades, and which are enumerated by Hawkins and Burn,
pretences, since they relate to the future, and are the subject, not of positive
knowledge, but of anticipation and intent. Thus, if a man obtains goods by
promising to pay for them on delivery, with intent to defraud the owner of
them, it is nota case of false pretences; nor if a man obtain money from a.
womar by promisigg to marry her at a future day. (Queen v. 9'0/iuston, 2
Moody, 254; see also, Ramzey v. People, 22 N. Y. 413.) It is also the gen

erally established doctrine, that no statements in regard to future events
are indictable under these statutes, whether in the form of a promise
or not. There must be a false assertion as to some ext}-lz'ng matter, by
which a person is induced to part with his money or property.
Thus, it is a
sufficient false pretence to assert that one owns personal property, which he
does not own, and thereby to obtain a loan (Comm. v. Lincoln, 11 Allen,
233); or to obtain goods from a dealer by falsely representing one’s self to
be in the employment of a particular person, who, it is pretended, sends for
them (Puo;7le v. Yo/mson, 12 Johns. 292) ; or to falsely represent that a
check given in payment for goods is genuine and valid, and that there are
funds in the bank for its payment. (S/nil/'1 v. Peogb/'e_, 47 N. Y. 303 ; see
also People v. Kerzdall, 25 Wend. 399-, People v. Cr1'.v.rz'e, 4 Denio, 525;
People v. Dalton, 2 \Vheeler, Cr. Cas. I61.)
The false pretence need not be in words, but may be by acts ; as, where,

in an English case, a person in Oxford, not a member of the University,
went to a store, wearing the usual cap and gown of a student, and thus was
enabled to obtain credit.

(Rex v. Barnard, 7 C. & P. 784.) False personation

is a sufficient false pretence ; as, where a person assumes the name of another,
and by this artiﬁce accomplishes a fraudulent design.
(Comm. v. LVi/gar,
4 Pick. 177.) But mere expressions of opinion, or the common exaggera
tions of speech, do not constitute false pretences ; thus, a representation as
to the value of a watch left in pawn, was deemed to be a mere expression of
opinion_. which would not sustain an indictment.
(Stale v. Estes, 46
Me. I 50)
In order that this offense may be complete, it is necessary that the fraud
be actually perpetrated, and that the false pretence be the eﬂicient cause of
its accomplishment. If no reliance was placed upon the false representa
tion, or if it was so far disregarded that other inducements proved the con
trolling motives of action, no indictment can be sustained.
It is not ne
cessary however, that the false pretence, in order to be criminal, should be
the sole operative cause of the injury, as it may concur with others which
have also an influence over the mind of the person deceived. It must, how
ever, be so far material, that, unless it had been practised, the transaction
resulting in injury would not have been consummated. (People v. Haynes,
It Wend. 557; 14 Vi/'end. 546.) The pretence must be believed, and be the
predominant cause of action. (Poo/)le v. Hrrrzkk, I3 \Vend. 87; People v.
Stetson. 4 Barb. I5I.) It has been held in New York, that if the property
obtained by false pretences were given with intent to procure a violation of
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but are chieﬂy of use among the traders themselves. The offence
also of breakzhg t/la a.m'ze of bread, or the rules laid down by the
law, for ascertaining its price in every given quantity, is reducible
to this head of cheating ; as is likewise in a peculiar manner the
offence of selling by false wezlg/zts and 1/zeasmrs. The pun
ishment of bakers breaking the assize, was anciently to stand in
the pillory, and for brewers to stand in the tumbrel or dungcart :
which, as we learn from domesday book, was the punishment for

knavish brewers-in the city of Chester so early as the reign of
Edward the Confessor. But now the general punishment for all
frauds of this kind, if indicted (as they may be) at common law,
is by ﬁne and imprisonment : though the easier and more usual
way is by levying on a summary conviction, by distress and sale,
the forfeitures imposed by the several acts of parliament. Lastly,
any deceitful practice, in cozening another by artful means,
whether in matters of trade or otherwise, as by playing with false
dice, or the like, is punishable with ﬁne, imprisonment, and
pillory. And by the statutes 33 Hen. VIII., ch. 1, and 30 Geo.
II., ch. 24, if any man defrauds another of any valuable chattels
by color of any false token, counterfeit letter, or false pretence,
or pawns or disposes of another’s goods without the consent of
the owner, he shall suffer such punishment by imprisonment,
ﬁne, pillory, transportation, whipping, or other corporal .pain, as
the court shall direct.
law, no indictment for the false pretences can be sustained ; as, where a per

son falsely pretended to be an officer of the law, and to have a warrant
against another, who was thereby induced to give a watch and diamond ring
to the supposed officer to bribe him to violate his official duty. (/tIcC0rdv.
People, 46 N. Y. 470 ; People v. Stetson, 4 Barb. I 5!.) But, in some States,
this doctrine has been denied. (Comm. v. Jlurrill, 8 Cush. 571.)
There has, moreover, been much discussion upon the point whether the

false pretence, in order to be indictable, must be such as would deceive a
person of ordinary prudence, or whether it would be suﬁicient that a fraud
was actually accomplished, though the person deceived were of less than or

dinary prudence.

There are many cases, particularly in this country, which

make ordinary prudence and caution the distinguishing test of responsi.
bility, but the question is not deﬁnitely settled. (See Peopla v. H'z'l1iamr,
4 Hill, 9; I'm)/e v. Sully, 5 Parker, 142; People v. Court of Oyar, t!c., 83 N. Y.

436; H’a!.nm v. 1’vq/tie, 87 N. Y. 56! ; Stale v. /lfanlgornery, 56 la. I95.)
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CHAPTER XI.

[m.. COMM.—-BOOK 1v. cu. xnr.]
Of Oﬁintos Agtzi/1:! I/re Pulzlir Polite or Eronomy.

The .1st species of offences which especially affect the com
monwealth, are those against the public police or economy. By
the public police and economy I mean the due regulation and
domestic order of the kingdom; whereby the individuals of
the State, like members of a well governed family, are bound to

conform their general behavior to the rules of propriety, good
neighborhood, and good manners; and to be decent, industrious,

and inoffensive in their respective stations. This head of offences
must therefore be miscellaneous, as it comprises all such crimes
as especially affect public society, and are not comprehended
under any of the preceding species.
1. A felonious offence, with regard to the holy estate of
matrimony, is what some have corruptly called lizlgamy, which
properly signiﬁes being twice married ; but is more justly denom
inated polygamy, or having a plurality of wives at once. Such

second marriage, living the former husband or wife, is simply
void, and a mere nullity, by the ecclesiastical law of England :
and yet the legislature has thought it just to make it felony, by
reason of its being so great a violation of the public economy
and decency of a well ordered State. For polygamy can never be
endured under any rational civil establishment, whatever spe
cious reasons may be urged for it by the eastern nations, the
fallaciousness of which has been fully proved by many sensible
writers : but in northern countries the very nature of the climate
seems to reclaim against it; it never having obtained in this part
of the world, even from the time of our German ancestors, who.

as Tacitus informs us, “props soli barbarorzmz szﬁgulis uxorilms
corztonti smzt.” It is therefore punished by the laws both of
ancient and modern Sweden with death. And with us in England
it is enacted by statute It Jae. I., eh. I I, that if any person, being
married, do afterwards marry again, the former husband or wife
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being alive, it is felony ; but within the beneﬁt of clergy. The
first wife in this case shall not be admitted as a witness against
her husband, because she is the true wife ; but the second may,
for she is indeed no wife at all ; and so vice versa, of a second

husband.

This act makes an exception to ﬁve cases, in which

such second marriage, though in the three ﬁrst it is void, is yet

no felony. I. \/Vhere either party hath been continually abroad
for seven years, whether the party in England hath notice of the
other's being living or no. 2. Where either of the parties hath
been absent from the other seven years wit/zz'n th's kingdom, and
the remaining party hath had no knowledge of the other's being
alive within that time. 3. Where there is a divorce (or separation
a mmsa at t/zoro) by sentence in the ecclesiastical court. 4.
Where the ﬁrst marriage is declared absolutely void by any such
sentence, and the parties loosed a r/inculo. Or, 5. Where either
of the parties was under the age of consent at the time of the
ﬁrst marriage, for in such case the ﬁrst marriage was voidable by
the disagreement of either party, which the second marriage very
clearly amounts to. But if at the age of consent the parties had
agreed to the marriage, which completes the contract, and is
indeed the real marriage ; and afterwards one of them should
marry again; I should apprehend that such second marriage
would be within the reason and penalties of the act.1
‘ It is enacted, bystatute 24 & 25 Vict., ch. 100, § 57, superseding the star

ute mentioned in the text, that whosoever, being married, shall marry any
other person during the life of the former husband or wife, whether the
second marriage shall have taken place in England or elsewhere, shall be
guilty of felony; and any such offender may be tried in any place in Eng
land, where he shall be apprehended, or be in custody, in the same manner

in all respects as if the offense had been actually committed there ; but this
enactment does not extend (I) to any second marriage contracted elsewhere

than in England or Ireland, by any other than a subject of Her Majesty, or
(2) to any person marrying a second time, whose husband shall have been

- continually absent from such person for the space of seven years, then last
past, and shall not have been known by such person to have been living
within that time, or (3) to any person, who, at the time of such second mar
riage, shall have been divorced from the bond of the ﬁrst marriage, or (4) to
any person whose former marriage shall have been declared void by the sen
tence of any court of eompetentjnrisdiction. (Broom & H. Comm., iv. 20!.)
Statutes, similar to this in its general outline and substantial features,
have been passed in the various States of this country ; but the limit in re

gard to the time of absence has been variously changed.
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2. Common 1zuz'.t‘am'e': are ‘a species of offence against the
public order and economical regimen of the State ; being either
the doing of a thing to the annoyance of all the king's subjects,
or the neglecting to do a thing which the common good requires.
The nature of common nuisances, and their distinction from

private nuisances, were explained in the preceding book: when
we considered more particularly the nature of the private sort, as
a civil injury to individuals. I shall here only remind the student
that common nuisances are such inconvenient and troublesome
offences, as annoy the whole community in general, and not
merely some particular person; and therefore are indictable
only, and not actionable; as it would be unreasonable to multi

ply suits, by giving every man a separate right of action, for what
damniﬁes him in common only with the rest of his fellow-sub
jects.2 Of this nature are, I. Annoyances in lzig/rways, bridges,
2 A nuisance, in order to be public or common, must be such as interferes
with some public right, vested in the community as a legal entity; as, by in
terfering with the public right of passage upon highways, rivers, bridges, etc.,
by endangering or impairing the general health or morals, by interfering with
the public welfare, etc. Thus, it is a public nuisance to manufacture or to
keep carelessly in large quantities, in towns or closely inhabited places, gun
powder or other dangerous explosive substances, since this tends directly to
public detriment. (/ll)/er: v. II/almlm, 6 Hill, 292 ; Bradley v. Proﬁle, 56 Barb.
72.)
Every unauthorized obstruction of a highway is indictable as a nui
sance. (WaIe;_'f0rl1', 6%., T11rn;5z'ke v. Proﬁle, 9 Barb. I61.) ltwill not excuse
the carrying on of a noisome and offensive trade or manufacture, that such
industrial enterprises are netessary for the supply of useful commodities to
society, or that they redound greatly to the general advantage, for some
place must be chosen for such trades, where their offensiveness will not oc
casion public detriment. No length of time will legalize a public nuisance,
though a prescriptive right may be gained to continue a private nuisance.

Nor will it be any defense to an indictment, that the nuisance was erected
remote from any habitation, and that those complaining thereof afterwards
erected buildings in the vicinity. (Taylor v. People, 6 Parker, 347.) The
growth and development of industrial and business centres cannot be suf
fered to be impeded by the erection and continuance of public nuisances. A '

public nuisance is also private, when it occasions special damage to an in
dividual; and he may then exercise the right of abatement, so far as his
rights are interfered with, and will also have a right of action to recover
damages for the injury sustained. But a public nuisance is not necessarily‘
private. There are many forms of nuisances, particularly those which are
injurious to public health or morals, whose abatement by public authority,

or whose indictment, are specially provided for by legislative enactments or
city ordinances.
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and pul'lic riwrr, by rendering the same inconvenient or danger
ous to pass, either positively, by actual obstructions ; or negative

ly by want of 'reparations.

For both of these. the person so

obstructing, or such individuals as are bound to repair and
cleanse them, or (in default of these last) the parish at large,
may be indicted, distrained to repair and mend them, and it?

some cases ﬁned. And a presentment thereof by a judge of
assize, &c. or a justice of the peace, shall be in all respects equiva
lent to an indictment.

Where there is a house erected, or an

inclosure made, upon any part of the king’s demesnes, or of an
highway, or common street, or public water, or such like public

things, it is properly called a fur;/Jrerture. 2. All those kinds of
nuisances (such as offensive trades and manufactures), which
when injurious to a private man are actionable, are, when detri

mental to the public, punishable by public prosecution, and sub
ject to ﬁne according to the quantity of the misdemeanor: and
particularly the keeping of hogs in any city or niarket town is
indictable as a public nuisance. All disorderly inns or ale-/muses,
bawdy-/muses, gzzming-/zouses, stage-plays, unlicensed booths and
stages for 1'aj>e-dalzccrs, 12102:/ztebarzks, and the like, are public nui
sances. and may upon indictment be suppressed and ﬁned.

CHAPTER XII.

[BL. COMM.—BOOK IV. cu. xrv.]
Of Hamiride.
IN the preceding chapters we have considered, ﬁrst, such

crimes and misdemeanors as violate or transgress the law of
nations; secondly, such as more especially affect the king, the

father and representative of his people; thirdly, such as more
directly infringe the rights of the public or commonwealth, taken
in its collective capacity; and are now, lastly, to take into con
sideration those which in a more peculiar manner affect and
injure z'na’z'viduals or private subjects.
Were these injuries indeed conﬁned to individuals only, and
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did they affect none but their immediate objects, they would fall
absolutely under the notion of private wrongs ; for which a sat
isfaction would be due only to the party injured ; the manner of
obtaining which was the subject of our inquiries in the preceding
book.

But the wrongs, which we are now to treat of, are of a

much more extensive consequence; I. Because it is impossible
they can be committed without a violation of the laws of nature;
of the moral as well as political rules of right: 2. Because they
include in them almost always a breach of the public peace: 3.
Because by their example and evil tendency they threaten and
endanger the subversion of all civil society. Upon these accounts
it is, that, besides the private satisfaction due and given in many
cases to the individual, by action for the private wrong, the
government also calls upon the offender to submit to public
punishment for the public crime. And the prosecution of these
offences is always at the suit and in the name of the king, in
whom by the t'exture of our constitution the jus gladii, or execu
tory power of the law, entirely resides. Thus too, in the old
Gothic constitution, there was a threefold punishment inﬂicted
on all delinquents ; ﬁrst, for the private wrong to the party in
jured ; secondly, for the offence against the king by disobedience
to the laws ; and thirdly, for the crime against the public by their
evil example. Of which we may trace the groundwork, in what
Tacitus tells us of his Germans ; that, whatever offenders were
ﬁned, “pars ﬂzulcm’ regzl, 1/cl cz'w'tatz', fmrs 2'/>sz', qui w'I1a'icatur vél

pro;>z'uqm'.r ey'u.r, m:sohzitur."
These crimes and misdemeanors against private subjects are
principally of three kinds ; against their ferrous, their /m1u'taliou.r,
and their properly.
Of crimes injurious to the persorzr of private subjects, the
most principal and important is the offence of taking away that
life, which is the immediate gift of the great Creator; and of
which therefore no man can be entitled to deprive himself or
another, but in some manner either expressly commanded in, or

evidently deducible from, those laws which the Creator has given
us; the divine laws, I mean, of either nature or revelation.

The

subject therefore of the present chapter will be the offence of
/zomicide or destroying the life of man, in its several stages of
guilt, arising from the particular circumstances of mitigation or
aggravation which attend it.
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Now homicide, or the killing of any human creature, is of

three kinds: _jz¢slz_'/iable, r.rcu.rable, and felonious. The ﬁrst has
no share of guilt at all ; the second very little : but the third is
the highest crime against the law of nature that man is capable
of committing.
I. justifiable homicide is of divers kinds.
I‘. Such as is owing to some unavoidable 11ecessz'ty, without
any will, intention, or desire, and without any inadvertence or
negligence in the party killing, and therefore without any shadow
of blame.
As, for instance, by virtue of such an office as

obliges one, in the execution of public justice, to put a malefactor
to death. who hath forfeited his life by the laws and verdict of

his country. This 15 an act of necessity, and even of civil duty ;
and therefore not only justiﬁable, but commendable, where the
law requires it. But the law must rcquire it, otherwise it is not
justiﬁable: therefore, wantonly to kill the greatest of malefac
tors, a felon or a traitor, attainted, or outlawed, deliberately, un

compelled, and extrajudicially, is murder. For, as Bracton very‘
justly observes, “z'slud- /z0mz'cz'dz'lmz,sz' ﬁt rx /2'1/ore, val dalccla
tiwze eﬁi//zde/zdz' /zumanum saugui/zem, liar! jurle occz'a'atur isle,
tamen occisor pecan‘ maria/iter, profile!’ z'rzz‘mtz'orzern carruptam."
And farther, if judgment of death be given by a judge not au
thorized by lawful commission, and execution is done according
ly, the judge is guilty of murder. And upon this account Sir
Matthew Hale himself, though he accepted the place of a judge
of the common pleas under Cromwell's government (since it is
necessary to decide the disputes of civil property in the worst of
times), yet declined to sit on the crown side at the assizes, and

try prisoners; having very strong objections to the legality of.
the usurper's commission; a distinction perhaps rather too re

ﬁned; since the punishment of crimes is at least as necessary
to-society, as maintaining the boundaries of property. Also
such judgment, when legal, must be executed by the proper ofﬁ
cer, or his appointed deputy ; for no one else is required by law
to do it, which requisition it is that justiﬁes the homicide. If
another person doth it of his own head, it is held to be murder :
even though it be the judge himself. It must farther be executed,.
scrz/alo juris ordz'ne; it must pursue the sentence of the court..
If an oﬁicer beheads one who is adjudged to be hanged, or 1/z'ce=

r/ersn, it is murder: for he is merely ministerial, and therefore
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only justiﬁed when he acts under the authority and compulsion
of the law: but if a sheriff changes one kind of death for an
other, he then acts by his own authority, which extends not to
the commission of homicide, and besides, this license might oc

casion a very gross abuse of his power.

The king indeed may

remit part of a sentence; as in the case of treason, all but the

beheading ; but this is no change, no introduction of a new pun
ishment ; and in the case of felony, where the judgment is to in’
/za/zgcd, the king (it hath been said) cannot legally order even
a peer to be beheaded. But this doctrine will be more fully con
sidered in a subsequent chapter.
Again; in some cases homicide is justiﬁable, rather by the
per1nz'.vsi011, than by the absolute c0mmand, of the law, either for

the arlr/arzcemmt of public _;'u_r/ice, which without such indemniﬁ
cation would never be carried on with proper vigor or, in such

instances where it is committed for the prwmtz'o/I of some
I atrocious crime, which cannot otherwise be avoided.
2. Homicide, committed for the adr/mm'me'm‘ of public justirr,
are; I. Where an officer, in the execution of his office, either

in a civil or criminal case, kills a person that assaults and re
sists him. 2. If an oﬁicer, or any private person, attempts to
take a man charged with felony, and is resisted; and, in the en
deavor to take him, kills him. This is similar to the old Gothic

constitutions, which (Sticrnhook informs us) “furem, si aliter
mpi non jwsset, 0rcz'a'cre j>eV'/zzz'tlmzt." 3. In case of a riot, or re
bellious assembly, the ofﬁcers endeavoring to disperse the mob
are justiﬁable in killing them, both at common law, and by the
riot act, I Geo. I., ch. 5. 4. Vi/here the prisoners in a jail, or

going to a jail, assault the jailer, or oﬁicer, and he in his defence
kills any of them, it is justiﬁable for the sake of preventing an
escape. But in all these cases, there must be an apparent neces
sity on the officer's side ; viz., that the party could not be arrested

or apprehended, the riot could not be suppressed, the prisoners
could not be kept in hold, unless such homicide were committed ;
otherwise, without such absolute necessity, it is not justiﬁable

3. In the next place, such homicide as is committed for “the
p/wc/1/ia/z of any forcible and atrocious crime, is justiﬁable by
the law of nature: and also by the law of England, as it stood so
early as the time of Bracton, and it is since declared in statute

24 Hen. Vlll , ch. 5.

If any person attempts a robbery or
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murder of another, or attempts to break open .1 house, in tile
mlg/1!-time (which extends also to an attempt to burn it), and
shall be killed in such attempt, the slayer shall be acquitted and
discharged. This reaches not to any crime unaccompanied with
force, as picking of pockets; or to the breaking open of any
house in t/ze day-time, unless it carries with it an attempt of rob
hery also. So the Jewish law, which punished no theft with
death, makes homicide only justiﬁable in case of nocturnal house
breaking; if a thief be found breaking up, and he be “smitten
that he die, no blood shall be shed for him: but if the sun be
risen upon him, there shall blood be shed for him ; for he should

have made full restitution.”

At Athens, if any theft was com

mitted by night, it was lawful to kill the criminal, if taken in the
fact : and by the Roman law of the twelve tables, a thief might

be slain by night with impunity: or even by day, if he armed
himself with any dangerous weapon: which amounts to nearly
the same as is permitted by our own constitutions.
The Roman law also justiﬁes homicide, when committed in
defence of the chastity either of one's self or relations: and so
also, according to Selden, stood the law in the Jewish republic.

The English law likewise justiﬁes a woman killing one who at
tempts to ravish her: and so too thc\husband or father may
justify killing a man, who attempts a rape upon his wife or
daughter: but not if he takes them in adultery by consent, for
the one is forcible and felonious, but not the other.

And I make

no doubt but the forcibly attempting a crime of a still more de
testable nature, may be equally resisted by the death of the un
natural aggressor. For the one uniform principle that runs
through our own, and all other laws, seems to be this ; that where
a crime, in itself capital, is endeavored to be committed by

force, it is lawful to repel that force by the death of the party at
tempting. But we must not carry this doctrine to the same
visionary length that Mr. Locke does: who holds, “that all man
ner of force without right upon a man's person, puts him in a
state of war with the aggressor; and, of consequence, that being

in such state of war, he may lawfully kill him that puts him under
this unnatural restraint.” However just this conclusion may be
in a state of uncivilized nature, yet the law of England, like that

of every other well-regulated community, is too tender of the
public peace, too careful of the lives of the subjects, to adopt so
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contentious a system ; nor will suffer with impunity any crime
to be preverztcd by death, unless the same, if committed, would
also be 1>uuz's/zm' by death.1
In these instances of justifiab/¢' homicide, it may be observed
that the slayer is in no kind of fault whatsoever, not even in the
minutest degree; and is therefore to be totally acquitted and dis
charged, with commendation rather than blame. But that is not
quite the case in c.rcu.rable homicide, the very name whereof im
ports some fault, some error, or omission: so trivial, however,

that the law excuses it from the guilt of felony, though in strict
ness it judges it deserving of some little degree of punishment.

II. Excusable homicide is of two sorts ; either fer i1gfor
tu1zz'um, by misadventure ; or re defcmie/zdo, upon a principle of
self-preservation. Vi/e will ﬁrst see wherein these two species of
homicide are distinct, and then wherein they agree.
I. Homicide peri/zforlmzz'zmz or 1/zz'mdw/zlzlm, is where a man,
doing a lawful act, without any intention of hurt, unfortunately
kills another : as where a man is at work with a hatchet, and the

head thereof ﬂies off, and kills a stander-by ; or where a person
qualiﬁed to keep a gun, is shooting at a mark, and undesignedly
kills a man: for the act is lawful, and the effect is merely

accidental. So where a parent is moderately correcting his
child, a master his apprentice or scholar, or an officer punishing
a criminal, and happens to occasion his death, it is only misad
venture; for the act of correction is lawful: but if he exceeds
the bounds of moderation, either in the manner, the instrument,

or the quantity of punishment, and death ensues, it is manslaught
er at least, and in some cases (according to the circumstances)
murder ; for the act of immoderate correction is unlawful.

Thus,

by an edict of the emperor Constantine, when the rigor of the
Roman law with regard to slaves began to relax and soften, a
1One who is opposing, and endeavoring to prevent the consummation of a
felony, may lawfully use all necessary force for that purpose, and resist all
attempts to inﬂict bodily injury upon himself, even to the killing of the felon.
(Rulaﬁ v. People, 45 N. Y. 213.) It is not necessary, for his justiﬁcation, to
prove that the felony would actually have been committed, if the wrongdoer’s
life had not been taken; for a man is justiﬁecl, under such circumstances, in
acting as if the danger really existed, where there is reasonable apprehen

sion of danger, 1'. e., such ground to anticipate the commission of the threat
ened crime, as would satisfy a man of prudence, caution, and discretion that
it would really be consummated. (SI/orlar v. People, 2 N. Y. 103.)
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master was allowed to chastise his slaves with rods and imprison
ment, and, if death accidentally ensued, he was guilty of no crime:

but if he struck him with a club or a stone, and thereby occa
sioned his death ; or if in any other yet grosser manner, “ z'mmoder
ah‘ suvjure utalur, tum‘ rcus /zomz'cz'diz' sit."
But to proceed.

A tilt or tournament, the martial diversion

of our ancestors, was, however, an unlawful act: and so are box

ing and sword-playing, the succeeding amusement of their pos
terity : and, therefore, if a knight in the former case, or a gladia

tor in the latter, be killed, such killing is felony or manslaughter.
But it the knight command or permit such diversion, it is said to

be only ~_nisadventure; for then the act is lawful. In the like
manner as by the laws both of Athens and Rome, he who killed
another in the parzcratium, or public games authorized or per

mitted by the State, was not held to be guilty of homicide.
Likewise to whip another's horse, whereby he runs over a child
and kills him, is held to be accidental in the rider. for he had

done nothing unlawful: but manslaughter in the person who
whipped him, for the act was a trespass and at best a piece of idle
ness, of inevitably dangerous consequence. And in general, if
death ensues in consequence of an idle, dangerous, and unlawful
sport, as shooting or casting stones in a town, or the barbarous
diversion of cock-throwing, in these and similar cases, the slayer

is guilty of manslaughter, and not misadventure only, for these
are unlawful acts.
2. Homicide in self-a'e_/‘e/we, or :0 dzfe/zde/zdo, upon a sudden
affray, is also excusable, rather than justiﬁable, by the English
law. This species of self—defence must be distinguished from
that just now mentioned, as calculated to hinder the pcrpetration
of a capital crime ; which is not only a matter of excuse, but of
justiﬁcation. But the self-defence which we are now speaking
of, is that whereby a man may protect himself from an assault or
the like, in the course of a sudden broil or quarrel, by killing him
who assaults him. And this is what the law expresses by the
word c/zazzcc-1/zrd/ey, or (as some rather choose to write it) c/zaud
med/ey, the former of which in its etymology signiﬁes acasual
affray, the latter an affray in the /mat of blood or pas
sion ; both of them of pretty much the same import: but
the former is in common speech too often erroneously ap
plied to any manner of homicide or misadventure; where
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as it appears by the statute 24 Henry VIII., ch. 5, and
our ancient books, that it is properly applied to such killing
as happens in self-defence upon a sudden rencounter. This right
of natural defence does not imply a right of attacking: for, in
stead of attacking one another for injuries past or impending,
men need only have recourse to the proper tribunals of justice.

They cannot therefore legally exercise this right of preventive
defence, but in sudden and violent cases when certain and im

mediate suffering would be the consequence of waiting for the
assistance of the law. Wherefore to excuse homicide by the
plea of self-defence, it must appear that the slayer had no other
possible (or, at least, probable) means of escaping from his
assailant.
It is frequently difficult to distinguish this species of homicide
(upon c/za/zoo-med/ry in self-defence) from that of manslaughter,
in the proper legal sense of the word. But the true criterion
between them seems to be this: when both parties are actually
combating at the time when the mortal stroke is given, the slayer
is then guilty of manslaughter; but if the slayer has not begun
the ﬁght, or (having begun) endeavors to decline any further
struggle, and afterwards, being closely pressed by his antagonist,
kills him to avoid his own destruction, this is homicide excusable

by self-defence. For Which reason the law requires, that the per
son, who kills another in his own defence, should have retreated

as far as he conveniently or safely can, to avoid the violence of
the assault, before he turns upon his assailant; and that not fac
titiously, or in order to watch his opportunity, but from a real
tenderness of shedding his brother’s blood. And though it may
be cowardice, in time of war between two independent nations,
to ﬂee from an enemy ; yet between two fellow-subjects the law
countenances no such point of honor: because the king and his
courts are the '1/iudicrs 1'/g'z/riarmn, and will give to the party
wronged all the satisfaction he deserves. In this the civil law
also agrees with ours, or perhaps goes rather farther : “ qui cum
aliter tueri se 11011 fossmzt, damui cu/pom dodorim‘, innoxii snnt."
The party assaulted must therefore ﬂee as far as he conveniently
can, either by reason of some wall, ditch, or other impediment ; or

as far as the ﬁerceness of the assault will permit him: for it may
be so ﬁerce as not to allow him to yield a step, without manifest
danger of his life, or enormous bodily harm : and then in his de
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fence he may kill his assailant instantly.2 And this .5 the
doctrine of universal justice, as well as of the municipal law.
And as the mmmer of the defence, so is also the timr to be

considered: for if the person assaulted does not fall upon the
aggressor till the affray is over, or when he is running away, this
is revenge, and not defence.

Neither under the color of self

derence, will the law permit a man to screen himself from the
guilt of deliberate murder: for if two persons, A and B, agree to
ﬁght a duel, and A gives the ﬁrst onset, and B retreats as far as
he safely can, and then kills A, this is murder; because of the

previous malice and concerted design. But if A upon a sudden
quarrel, assaults B ﬁrst, and upon B's returning the assault, A
really and bonaﬁde ﬂees; and, being driven to the wall, turns
again upon B and kills him: this may be se d¢fcmz’mdo according
to some of our writers; though others have thought this opinion
too favorable; inasmuch as the necessity, to which he is at last

reduced, originally arose from his own fault. Under this excuse,
of self-defence, the principal civil and natural relations are com
prehended ; therefore master and servant, parent and child, hus
band and wife, killing an assailant in the necessary defence of
each other respectively, are excused; the act of the relation

assisting being construed the same as the act of .the party him
self.
There is one species of homicide se defmde/1d0, where the
party slain is equally innocent as he who occasions his death :
and yet this homicide is also excusable from the great universal
principle of self-preservation, which prompts every man to save
his own life preferably to that of another, where one of them
must inevitably perish. As, among others, in that case mentioned
by Lord Bacon, where two persons, being shipwrecked, and get
ting on the same plank, but ﬁnding it not able to save them both,
1 One who is himself without fault, if attacked by another, may kill his as

lailant, if the circumstances be such as to furnish reasonable ground for ap
prehending a design to take his life, or do him great bodily harm, and that

the danger is imminent, though, in point of fact, there was no design to do
him bodily harm, nor danger that it would be done. (S/zarler v. People, 2
N. Y. I93; Paltc/‘:0/1 v. Perqﬁ/e, 46 Barb. 625.)

But when one believes him

self about to be attacked by another, it is his duty, if possible, to avoid it;
the right of attack for self-defense does not arise until he has done every
thing in his power to avoid its necessity.

(People v. Sulliwzn, 7 N. Y. 396.]
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one of them thrusts the other from it, whereby he is drowned.

He who thus preserves his own life at the expense of another
man's is excusable through unavoidable necessity, and the prin
ciple of self-defence : since their both remaining on the same
weak plank is a mutual, though innocent, attempt upon, and an
endangering of, each other's life.
Let us next take a view of those circumstances wherein these
two species of homicide, by misadventure and self-defence, agree;

and those are in their blame and punishment. For the law sets
so high a value upon the life of a man, that it always intends
some misbehavior in the person who takes it away unless by
the command or express permission of the law. In the case of
misadventure, it presumes negligence, or at least a want of sulﬁ
cient caution in him who was so unfortunate as to commit it;

who therefore is not altogether faultless. And as to the neces
sity which excuses a man who kills another re dqfe/1dt'l1d0, Lord
Bacon entitles it rzecessz'tas cu/;>abz'lz'r, and thereby distinguishes
it from the former necessity of killing a thief or a malefactor.
For the law intends that the quarrel or assault arose from some
unknown wrong, or some provocation, either in word or deed:
and since in quarrels both parties may be, and usually are, in
some fault; and it scarce can be tried who was originally in the
wrong ; the law will not hold the survivor entirely guiltless. But
it is clear, in the other case, that where I kill a thief that breaks

into my house, the original default can never be upon my side.
The law besides may have a farther view, to make the crime of
homicide more odious, and to caution men how they venture to
kill another upon their own private judgment; by ordaining, that
he who slays his neighbor, without an express warrant from the
law so to do, shall in no case be absolutely free from guilt.
The penalty inﬂicted by our laws is said by Sir Edward Coke
to have been anciently no less than death ; which, however, is

with reason denied by later and more accurate writers. It seems
rather to have consisted in a forfeiture, some say of all the goods

and chattels, others of only part of them, by way of ﬁne or were
g7'lu’.' which was probably disposed of, as in France, 1'/1/;z'os mus,
according to the humane superstition of the times, for the ben
eﬁt of his soul who was thus suddenly sent to his account, with
all his imperfections on his head. But that reason having long
ceased, and the penalty (especially if a total forfeiture) growing
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more severe than was intended, in proportion as personal prop
erty has become more considerable, the delinquent has now, and
has had as early as our records will reach, a pardon and writ of

restitution of his goods as a matter of course and right, only
paying for suing out the same. And indeed to prevent this ex
pense, in cases where the death has notoriously happened by
misadventure or in self-defence, the judges will usually permit
(if not direct) a general verdict of acquittal.8
_
III. Felonious homicide is an act of a very different nature
from the former, being the killing of a human creature, of any
age or sex, without justification or excuse.

This may be done

either by killing one’s self or another man.
Self-murder, the pretended heroism, but real cowardice of the

Stoic philosophers, who destroyed themselves to avoid those ills
which they had not the fortitude to endure, though the attempt
ing it seems to be countenanced by the civil law, yet was pun
ished by the Athenian law with cutting off the hand, which com
mitted the desperate deed. And also the law of England wisely
and religiously considers, that no man hath a power to destroy
life, but by commission from God, the author of it: and, as the

suicide is guilty of a double offence; one spiritual, in invading
the prerogative of the Almighty, and rushing into his immediate
presence uncalled for; the other temporal, against the king, who
hath an interest in the preservation of all his subjects; the law
has therefore ranked this among the highest crimes, making it a
peculiar species of felony, a felony committed on one's self.
And this admits of accessories before the fact, as well as other

felonies ; for if one persuades another to kill himself, and he
does so, the adviser is guilty of murder. A fa/0 dc sa, therefore,
is he that deliberately puts an end to his own existence, or com
mits any unlawful malicious act, the consequence of which is his

own death: as if attempting to kill another, he runs upon his
8The distinction between justiﬁable and excusable homicide is now of
little practical importance, since, in both classes of cases, the circumstances
under which the act of homicide is committed, furnish a complete defense
and justification, and no penalty of any kind is incurred. Both these forms
of homicide may, therefore, be included within a single class, and termed
defensible, or innocent. In some of the American States, the distinction has
in fact been discarded; others have retained it nominally, as abasis of classi
ﬁcation, but there is no difference established in regard to criminal resp0n~
n'bilitv.
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antagonist's sword ; or, shooting at another, the gun bu: sts and
kills himself. The party must be of years of discretion, and in
his senses, else it is no crime.

But this excuse ought not to be

strained to that length, to which our coroner’s juries are apt to
carry it, viz., that the very act of suicide is an evidence of insan~

ity ; as if every man, who acts contrary to reason, had no reason
at all ; for the same argument would prove every other criminal
non co;/1/up‘, as well as the self-murderer. The law very ration
ally judges, that every melancholy or hypochondriac ﬁt does not
deprive a man of the capacity of discerning right from wrong ;
which is necessary, as was observed in a former chapter, to form
a legal excuse. And, therefore, if a real lunatic kills himself in
a lucid interval, he is afelo de se as much as another man.
But now the question follows, what punishment can human
laws inﬂict on one who has withdrawn himself from their reach ?
They can only act upon what he has left behind him, his reputa—
tion and fortune: on the former, by an ignominious burial in
:he highway, with a stake driven through his body ; on the
latter, by a forfeiture of all his goods and chattels to the king ;
hoping that his care for either his own reputation, or the welfare
of his family, would be some motive to restrain him from so des—
perate and wicked an act. And it is observable, that this for
feiture has relation to the time of the act done in the felon's
lifetime, which was the cause of his death. As if husband and
wife be possessed jointly of a term of years in land, and the hus—
band drowns himself; the land shall be forfeited to the king, and
the wife shall not have it by survivorship. For by the act of
casting himself into the water he forfeits the term ; which gives a
title to the king, prior to the wife’s title by survivorship, which
could not accrue till the instant of her husband's death. And
though it must be owned that the letter of the law herein borders
a little upon severity, yet it is some alleviation that the power of
mitigation is left in the breast of the sovereign, who upon this,
as on all other occasions, is reminded by the oath of his oﬁice to
execute judgment in mercy.‘
‘The punishment of burial in the highway, with a stake driven through the
body, has been abolished. The present law provides that the remains shall be

buried in the chruch yard or other burial ground of the parish or place where the
deceased would be interred, had he not been a suicide, but without the rites of
christian burial.
(45 8: 46 Vict. c. 19.) In the United States, suicide is not a

criminal offense, and there is no mode of punishment affecting either the body
or the property of the deceased.
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The other species of criminal homicide is that of killing an
other man. But in this there are also degrees of guilt, which
divide the offence into mans/aug/zlcr and murdcr. The differ
ence between which may be partly collected from what has been
incidentally mentioned in the preceding articles, and principally
consists in this, that manslaughter, when voluntary, arises from

the sudden heat of the passions, murder from the wickedness of
the heart.
I. Manslaughter is therefore thus deﬁned, the unlawful kill~
ing of another without malice either express or implied ; which
may be either voluntarily, upon a sudden heat ; or involuntarily,
but in the commission of some unlawful act. And hence it fol
lows, that in manslaughter there can be no accessories before the
fact; because it must be done without premeditation.
As to the ﬁrst, or w/zmtary branch : if upon a sudden quar
rel two persons ﬁght and one of them kills the other, this is
manslaughter: and so it is, if they upon such an occasion go
out and ﬁght in a ﬁeld ; for this is one continued act of passion;
and the law pays that regard to human frailty, as not to put a
hasty and a deliberate act upon the same footing with regard to
guilt. So also if a man be greatly provoked, as by pulling his
nose, or other great indignity, and immediately kills the aggres
sor, though this is not excusable se dcfc/1a’e/za'0, since there is no

absolute necessity for doing it to preserve himself ; yet neither is
it murder, for there is no previous malice ; but it is manslaugh
ter.

But in this, and in every other case of homicide upon'

provocation, if there be a suﬂicient cooling-time for passion to
subside and reason to interpose,’and the person so provoked
afterwards kills the other, this is deliberate revenge, and not heat
of blood, and accordingly amounts to murder. So if a man takes
another in the act of adultery with his wife, and kills him directly
upon the spot : though this was allowed by the laws of Solon, as
likewise by the Roman civil law (if the adulterer was found in
the husband’s own house), and also among the ancient Goths ;
yet in England it is not absolutely ranked in the class of justn1
able homicide, as in the case of a forcible rape, but it is man
slaughter. It is, however, the lowest degree of it; and, there
fore, in such a case the court directed the burning in the hand

to be gently inﬂicted, because there could not be a greater pro<
vocation.
Manslaughter, therefore on a sudden provocation
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differs from excusable homicide se defcna?/zdo in this: that in
one case there is an apparent necessity, for self-preservation, to
kill the aggressor: in the other, no necessity at all, being only a
sudden act of revenge.
The second branch, or int/olunlary manslaughter, differs
also from homicide excusable by misadventure in this ; that
misadventure always

happens

in

consequence

of

a lawful

act, but this species of manslaughter in consequence of an un
lawful one. As if two persons play at sword and buckler,
unless by the king’s command, and one of them kills the other:
this is manslaughter, because the original act was unlawful ; but
it is not murder, for the one had no intent to do the other any
personal mischief. So where a person does an act, lawful in itself,
but in an unlawful manner, and without due caution and circum

spection : as when a workman ﬂings down a stone or piece of
timber into the street, and kills a man ; this may be either misad
venture, manslaughter, or murder, according to the circumstances

under which the original act was done: if it were in a country
village, where few passengers are, and he calls out to all people
to have a care, it is misadventure only : but if it were in London,
or other populous town, where people are continually passing, it
is manslaughter, though he gives loud warning; and murder, if
he knows of their passing, and gives no warning at all, for then
it is malice against all mankind.

And, in general, when an in

voluntary killing happens in consequence of an unlawful act, it
will be either murder or manslaughter, according to the nature of
the act which occasioned it. If it be in prosecution ofa felonious
intent, or in its consequences naturally tended to bloodshed, it
will be murder; but, if no more was intended than a mere civil

trespass, it will only amount to manslaughter.
Next as to the _z7mzz'.r/mm/t of this degree of homicide: the
crime of manslaughter amounts to felony, but within the beneﬁt
of clergy; and the offender shall be burnt in the hand, and forfeit
all his goods and chattels.
2. \Ne are next to consider the crime of deliberate and wilful
1/mrdar; a crime at which human nature starts, and which is I

believe punished almost universally throughout the world with
death. The words of the Mosaical law (over and above the
general precept to Noah, that “ whose sheddeth man’s blood, by
man shall his blood be shed") are very emphatical in prohibiting
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“ Moreover ye shall take no satisfaction

for the life of a murderer, who is guilty of death, but he shall

surely be put to death ; for the land cannot be cleansed of the
blood that is shed therein, but by the blood of him that shed it.”

But let us now consider the deﬁnition of this great offence.
The name of murder (as a crime) was anciently applied only
to the secret killing of another ; (which the word moerda signiﬁes
in the Teutonic language); and it was deﬁned, “ /zomz'cz'a'z'um quad
rm!/0 2/z'a’r/rte, nu!/0 rcicntc, clam pe;77atratur.' ” for which the vill

wherein it was committed, or (if that were too poor) the whole
hundred was liable to'a heavy amercement; which amercement
itself was also denominated murdrz/m. -This was an ancient usage
among the Goths in Sweden and Denmark ; who supposed the

neighborhood, unless they produced the murderer, to have perpe
trated or at least connived at the murder; and according to Bracton,
was introduced into this kingdom by King Canute, to prevent his
countrymen, the Danes, from being privily murdered by the Eng
lish ; and was afterwards continued by William the Conqueror, for
the like security to his own Normans. And therefore if, upon in
quisition had, it appeared that the person found slain was an
Englishman (the presentment whereof was denominated e/zg'le's
c/zerie), the country seems to have been excused from this bur
then. ' But, this difference being totally abolished by statute I4
Edw. III., ch 4, we must now (as is observed by Staundforde) de

ﬁne murder in quite another manner, without regarding whether
the party slain was killed openly or secretly, or whether he was
of English or foreign extraction.
Murder is therefore now thus deﬁned or rather described by
Sir Edward Coke; “when a person of sound memory and discre
tion, unlawfully killeth any reasonable creature in being, and
under the king's peace, with malice aforethought, either express
or implied.” The best way of examining the nature of this _
crime will be by considering the several branches of this deﬁni
tion.

First, it must be committed by a jbersorz of sound memory
and dz'.rcrcz‘z'ou .' for lunaties or infants, as was formerly observed,

are incapable of committing any crime : unless in such cases
where they show a consciousness of doing wrong, and of course

a discretion, or discernment, between good and evil.

Next, it happens when a per :on of such sound discretion un
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/.zay_’u/ly M//ct/1. The unlawfulness arises from the killing with.
out warrant or excuse: and there must also be an actual killing
to constitute murder; for a bare assault, with intent to kill, is

only a great misdemeanor, though formerly it was held to be
murder. The killing may be by poisoning, striking, starving,
drowning, and a thousand other forms of death, by which human
nature may be overcome. And if a person be indicted for one
species of killing, as by j)az'.s‘nuz'ng, he cannot be convicted by
evidence of a totally different species of death, as by s/rooting with
a pistol, or stm~w'zzg. But where they only differ in circumstances,
as if a wozmd be alleged to be given with a sword, and it proves
to have arisen from a staff, an axe, or a hatchet, this difference I

is immaterial. Of all species of deaths, the most detestable is
that of poison; because it can of all others be the least pre
vented either by manhood or forethought. And therefore by
the statute 22 H. VIII., ch. 2, it was made treason, and a more

grievous and lingering kind of death was inﬂicted on it than the
common law allowed ; namely, boiling to death : but this act did

not live long, being repealed by I Edw. VI., ch. 12.

There was

also, by the ancient common law, one species of killing held to

be murder, which may be dubious at this day ; as there hath not
been an instance wherein it has been held to be murder for many
ages past: I mean by bearing false witness
against another,
with an express premeditated design to take away his life, so as
the innocent person be condemned and executed. The Gothic
laws punished in this case, both the judge, the witnesses, and

the prosecutor.
And, among the Romans, the lrx Cornelia,
dc .rz'carz'z's, punished the false witness with death, as being guilty
of a species of assassination. And there is no doubt but this is
equally murder in fora corzsrz'erztz'e as killing with a sword; though
the modern law (to avoid the danger of deterring witnesses from
giving evidence upon capital prosecutions, if it must be at the
peril of their own lives) has not yet punished it as such. If a
man, however, does such an act of which the probable consequence

may be, and eventually is, death ; such killing may be murder,
although no stroke be struck by himself, and no killing be pri
marilyintended; as was the case of the unnatural son, who ex

posed his sick father to the air, against his will, by reason where
of he died: of the harlot, who laid her child under leaves in an
orchard, where a kite struck it and killed it; and of the parish
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officers, who shifted a child from parish to parish, till it died for
want of care and sustenance.

So too, if a man hath a beast that

is used to do mischief; and he knowing it, sujfzrs it to go abroad,
and it kills a man; even this is manslaughter in the owner; but

if he had purposely turned it loose, though barely to frighten peo
ple, and make what is called sport, it is with us (as in the Jewish
law) as much murder, as if he had incited a bear or dog to worry
them. If a physician or surgeon gives his patient a potion or
plaster to cure him, which contrary to expectation kills him, this
is neither murder nor manslaughter, but misadventure; and he

shall not be punished criminally, however liable he might form
erly have been to a civil action for neglect or ignorance; but it
hath been holden, that if it be not a regular physician or surgeon,
who administers the medicine or performs the operation, it is

manslaughter at the least.5

Yet Sir Matthew Hale very justly

6 The present rule upon this subject has been thus declared in an En
glish case. “There is no difference between a licensed physician or surgeon,
and a person acting as physician or surgeon, without license. In either case,

if a party, having a competent degree of skill and knowledge, makes an ac
cidental mistake in his treatment of a patient, through which mistake death
ensues, he is not thereby guilty of manslaughter; but if, where proper medi
cal assistadce can be had, a person totally ignorant of the science of medi
cine, takes on himself to exhibit a violent and dangerous remedy to one la

horing under disease, and death ensues in consequence of that dangerous
remedy having been so administered, then he is guilty of manslaughter.
IRe.r v. I/Vebb, I M. & Rob. 405.)

But, in some of the States of this country,

a somewhat different doctrine has been established. “There is no law,” it is

said, “which prohibits a man from prescribing for a sick person with his con
sent, if he honestly intends to cure him by his prescription. The death of

a man, killed by voluntarily following a medical prescription, cannot be
adjudged felony in the party prescribing, unless he, however ignorant of
medical science in general, had‘s0 much knowledge or probable information
of the fatal tendency of the prescription, that it may be reasonably pre
sumed by the jury to be the effect of obstinate, wilful rashness at the least,
and not of an honest intention and expectation to cure.” (C01/wz.v. Thom)
mn, 6 Mass. r34; see also /fire v. Stale, 8 Mo. 56!.)
Interesting questions arise in regard to criminal responsibility, when two
or more causes co-operate to occasion a person’s death; as if a wound be
given, and by improper medical treatment, or lack of attention, the injury
results fatally. The rule upon this subject is well stated as follows: “If
the wound was a dangerous wound, that is, calculated to endanger or destroy
life, and death ensued therefrom, it is sufficient proof of the offense of
murder, or manslaughter; and the person who inﬂicted it is responsible,
though it may appear that the deceased might have recovered, if he had
mken proper ca re of himself, or submitted to :1 surgical operat’on; or that
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questions the law of this determination. In order also to make
the killing murder, it is requisite that the party die within ayear
and a day after the stroke received, or cause of death adminis
tered ; in the computation of which, the whole day upon which
the hurt was done shall be reckoned the ﬁrst.
Farther: the person killed must be “a rmsonab/e nratz1re in
being, and under I/12 lcz‘/zglv peace," at the time of the killing.
Therefore to kill an alien, a Jew, or an outlaw, who are all under

the king's peace and protection, is as much murder as to kill the
most regular-born Englishman; except he be an alien enemy
in time of war. To kill a child in its mother’s womb, is now no
murder, but a great misprision : but if the child be born alive,

and dieth by reason of the potion or bruises it received in the
womb, it seems, by the better opinion, to be murder in such as
administered or gave them. But, as there is one case where it is
difficult to prove the child's being born alive, namely, in the case
of the murder of bastard children by the unnatural mother, it is
enacted by statute 2t Jae. I., ch. 27, that if any woman be de
livered of a child which if born alive should by law be a bastard ;
and endeavors privately to conceal its death, by burying the
child or the like ; the mother so offending shall suffer‘ death as
in the case of murder, unless she can prove by one witness at
least that the child was actually born dead. This law, which
savors pretty strongly of severity, in making the concealment
of the death almost conclusive evidence of the child's being
murdered by the mother, is nevertheless to be also met with in
the criminal codes of many other nations of Europe ; as the
Danes, the Swedes, and the French. But I apprehend it has of
late years been usual with us in England, upon trial for this of

fence, to require some sort of presumptive evidence that the child
was born alive, before the other constrained presumption (that
the child whose death is concealed, was therefore killed by its
parent) is admitted to convict the prisoner.“
unskilful or improper treatment aggravated the wound, and contributed to
the death, or that death was immediately caused by a surgical operation,
rendered necessary by the condition of the wound.” (Comm. v. Hnckelt,

2 Allen, 136.) But if the wound were not dangerous, and the improper
treatment was the so.3 cause of death, the person causing the original injury
would not be chargeable with the homicide.

(See Pro)./e v. Cook, 39 Mich. 236.)

‘Intanticide, at common-law, is the killing of an infant child, after it is fully
born alive. lf means be used to procure an abortion, and the ftetus be
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Lastly, the killing must be committed wit/2 malice afore
I/zoug/zl, to make it the crime of murder. This is the grand cri
terion which now distinguishes murder from other killing: and
this malice prepense, ma/z'tz'aprczrogitam, is not so properly spite
or malevolence to the deceased in particular, as any evil design

in general: the dictate of a wicked, depraved, and malignant
heart ; zm dz'rp0sz'tz'0/1 dfaire rm male c/10:: ,' and it maybe either
r:rpre.s's or im/1lz'm’ in law. Express malice is when one, with a
sedate deliberate mind and formed design, doth kill another:

which formed design is evidenced by external circumstances dis
covering that inward intention; as laying in wait, antecedent
menaces, former grudges, and concerted schemes to do him some

bodily harm. This takes in the case of deliberate duelling,
where both parties meet avowedly with an intent to murder:
thinking it their duty as gentlemen, and claiming it as their

right, to wanton with their own lives and those of their fellow
creatures; without any warrant or authority from any power
either divine or human, but in direct contradiction to the laws

both of God and man: and therefore the law has justly ﬁxed the
crime and punishment of murder on them, and on their seconds
also. Yet‘ it requires such a degree of passive valor to combat
the dread of even undeserved contempt, arising from the false
notions of honor too generally received in Europe, that the
strongest prohibitions and penalties of the law will I never be en
destroyed before birth, the act is neither murder nor manslaughter by the
common-law, since the person killed must be a “reasonable creature in be
ing,” and a child was not considered as “in being,” until birth. This defect
in the law has been generally remedied, in modern times, by statutes provid
ing for the prevention and punishment of abortion. A child is deemed to be
fully born,when every part of it is separated from the person of the mother;
if its death be caused during the progress of delivery, this is not criminal
homicide. It is not, however, necessary that the umbilical cord be severed,
Or that the full period of gestation shall have been completed. It is only

requisite that death occur after actual birth.

If the injuries be inﬂicted pre

viously, and produce a fatal result after delivery is consummated, this will con
stitute infanticide.
The statute 21 Jae. I, ch. 27, mentioned in the text, has been superseded‘
by the act 24 & 25 Vict., ch. too, which provides, that, “if any woman shall.
be delivered of a child, every person who shall, by any secret disposition of
the dead body of the said child, whether such child died before, at, or after
its birth, endeavor to conceal the birth thereof, shall be guilty of a misde
meanor.” Similar stat ites are in force in a number of the United States.
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tirely effectual to eradicate this unhappy custom; till a method
be found out of compelling the original aggressor to make some
other satisfaction to the affronted party, which the world shall
esteem equally reputable, as that which is now given at the haz
ard of the life and fortune, as well of the person insulted, as of

him who hath given the insult.

Also, if even upon a sudden pro

vocation one beats another in a cruel and unusual manner, so
that he dies, though he did not intend his death, yet he is

guilty of murder by express malice ; that is, by an express evil
design, the genuine sense of malitia. As when a park-keeper
tied a boy, that was stealing wood, to a horse's tail, and dragged
him along the park; when a master corrected his servant with
an iron bar ; and a schoolmaster stamped on his scholar's belly ;

so that each of the sufferers died ; these were justly held to be
murders, because the correction being excessive, and such as
could not proceed but from a bad heart, it was equivalent toade

liberate act of slaughter. Neither shall he be guilty of a less
crime, who kills another in consequence of such a wilful act, as
shows him to be an enemy to all mankind in general ; as going
deliberately, and with an intent to do mischief, upon a horse
used to strike, or coolly discharging a gun among a multitude of
people. So if a man resolves to kill the next man he meets, and
does kill him, it is murder, although he knew him not; for this
is universal malice. And, if two or more come together to do an

unlawful act against the king's peace, of which the probable con
sequence might be bloodshed, as to beat a man, to commit a riot,
or to rob a park: and one of them kills a man: it is murder in
them all, because of the unlawful act, the malz'tz'a j>/zz'mgz‘t1zz‘a, or
evil intended beforehand.
Also in many cases where no malice is expr sscd, the law

-will imply it : as where a man wilfully poisons another, in such
:a deliberate act the law presumes malice, though no particular
-enmity can be proved. And if a man kills another r-udclenly,
~witl1out any, or without a considerable provocation, the law im
plies malice ; for no person, unless of an abandoned heart, would

be guilty of such an act, upon a slight or no apparent cause. No
affront, by words or gestures only, is a sufficient provocation, so
as to excuse or extenuate such acts of violence as manifestly en
danger the life of another. But if the person so provoked had
unfortunately killed the other, by beating him in such a manner
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as showed only an intent to chastise and not to kill him, the law
so far considers the provocation of contumelious behavior, as to
acljudge it only manslaughter, and not murder. In like manner
if one kills an oﬁicer of justice, either civil or criminal, in the

e::ecuti0n of his duty, or any of his assistants endeavoring to
conserve the peace, or any private person endeavoring to suppress
an affray or apprehend a felon, knowing his authority or the
intention with which he interposes, the law will imply 'malice,

and the killer shall be guilty of murder. And if one intends to
do another felony, and undesigne(.ly kill a man, this is also
murder.
Thus if one shoots at A. and misses /rim, but kills
B., this is murder; because of the previous felonious intent,

which the law transfers from one to the other. The same is
the case where one lays poison for A.; and B., against whom the
prisoner had no malicious intent, takes it, and it kills him; this

is likewise murder. So also if one gives a woman with child a
medicine to procure abortion, and it operates so violently as to
kill the woman, this is murder in the person who gave it.

It

were endless to go through all the cases of homicide, which have
been adjudged either expressly, or impliedly malicious: these
therefore may sufﬁce as a specimen; and we may take it for a
general rule that all homicide is malicious, and of course amounts
to murder, unless where justified by the command or commission
of the law ; éwcuszd on the account of accident or self-preserva
tion ; or allwiatcd into manslaughter, by being either the invol
untary consequence of some act, not strictly lawful, or (if volun
tary) occasioned by some sudden - and suﬁiciently violent
provocation. And all these circumstances of justiﬁcation, excuse,
or alleviation, it is incumbent upon the prisoner to make out,
to the satisfaction of the court and jury: the latter of whom are

to decide whether the circumstances alleged are proved to have

actually existed ; the former, how far they extend to take away or
mitigate guilt. For all homicide is presumed to be malicious,
until the contrary appeareth upon evidence.’
" The subject of homicide may be said to be invariably, in this country,

a matter of statutory deﬁnition and regulation.

The principles and distinc

tions of the common-law have been in diverse ways and degrees changed,
modiﬁed, extended, or discarded.

Very essential alterations, however, have

rarely been made, except in regard to tae classiﬁcation of different modes
of homicide, and the punishments prescribed therefor; and it is a general

945

OF HOMICIDEJ
The punishment of murder, and that of manslaughter, was

formerly one and the same; both having the beneﬁt of clergy;
so that none but unlearned persons, who least knew the guilt
sf it, were put to death for this enormous crime. But now by
several statutes, the benefit of clergy is taken away from mur
derers through malice prepense, their abettors, procurers, and

counsellors.‘
By the Roman law, ;'1arrz'cia’e, or the murder of one’s parents
or children, was punished in a much severer manner than any
other kind of homicide. After being scourged, the delinquents
were sewed up in a leathern sack, with a live dog, a cock, a viper
and an ape, and so cast into the sea. Solon, it is true, in his laws,

made none against parricide; apprehending it impossible that
any one should be guilty of so unnatural a barbarity. And the
Persians, according to Herodotus, entertained the same notion,

when they adjudged all persons who killed their reputed parents
to be bastards.

And, upon some such reason as this, we must

account for the omission of an exemplary punishment for this
crime in our English laws ; which treat it no otherwise than as
rule, that such acts of homicide as would have been deemed innocent and
defensible at common law, are so at present, while those which were criminal

are still criminal. But it is in reference to murder and manslaughter that
the changes by legislation have been most important and diverse. The line
of demarcation between these two grades of felonious homicide has been in
some States differently drawn than at common law, and, moreover, in a
number of the States, murder and manslaughter are respectively distinguished

as of different degrees.

Thus, murder in the ﬁrst degree would be the most

heinous kind of felonious homicide, and would entail the severest punish
ment, while the second and other degrees would be of an inferior grade. It
is evident that this discrimination into degrees has led to the introduction into
the law of principles and rules of distinction which were not applied at com

mon-law. lt would not be practicable to give any statement of such distinc
tions, since there is so much diversity in the legislation of different States,
and the statute-books of each State must be consulted. In some States, it
has been made the distinguishing test of murder in the highest degree, that
the act of homicide was committed with an actual intent to kill, and the
phrase “intent to kill” has a different extent of meaning from the term
“ malice aforethought” of the co'mmon-law.
5 The punishment for murder, by the present English law, is the death
penalty; that of manslaughter is penal servitude, orimprisonment for various
terms, or pecuniary ﬁne. In the United States, it is the general rule that
similar punishrr.ents (penal servitude excepted) are inﬂicted. But some State":

have abolished the death penalty.
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simple murder, unless the child was also the servant of hls pa
rent.
For, though the breach of natural relation is unobserved,

yet the breach of civil or ecclesiastical connections, when coupled
with murder, denominates it a new offence, no less than a species

of treason, called far:/a ])r'adz'ti0, or 1901i! treason : which however
is nothing else but an aggravated degree of murder; although on
account of the violation of private allegiance, it is stigmatized as
an inferior species of treason. And thus, in the ancient Gothic
constitution, we ﬁnd the breach both of natural and civil rela

tions ranked in the same class with crimes against the State and
the sovereign.
Petit treason, according to the statute 25 Edw. III., ch. 2, may

happen three ways: by a servant killing his master, a wife her
husband, or an ecclesiastical person (either secular or regular) his
superior, to whom he owes faith and obedience.“ But a person
indicted of petit treason may be acquitted thereof, and found
guilty of manslaughter or murder: and in such case it should
seem that two witnesses are not necessary, as in case of petit
treason they are.

CHAPTER XIII.
[BL. coun.—noox iv. cn. xv.]
Of Oﬁivzrer against I/re Persom‘ 1;/' lndz'z/zilualr.

HAVING in the preceding chapter considered the principal
crime, or public wrong, that can be committed against a private
subject, namely, by destroying his life ; I proceed now to inquire
into such other crimes and misdemeanors, as more peculiarly af
fect the security of his person, while living.
Of these some are felonies, and in their nature capital ;

others are simple misdemeanors, and punishable with a lighter
animadversion. Of the felonies, the ﬁrst is that of may/zenz.
9 The crime of petit treason has been abolished in England, and II
unknown in the law of the United States.
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I. Mayhem, may/mnizmz, was in part considered in the pre
ceding book, as a civil injury: but it is also looked upon in a
criminal light by the law, being an atrocious breach of the king's
peace, and an offence tending to deprive him of the aid and as
sistance of his subjects. For mayhem is properly deﬁned to be,
as we may remember, the violently depriving another of the use
of such of his members as may render him the less able in ﬁght
ing, either to defend himself, or to annoy his adversary. And
therefore the cutting off, or disabling, or weakening a man's hand
or ﬁnger, or striking out his eye or foretooth, or depriving him
of those parts the loss of which in all animals abates their cour~
age, are held to be mayhems. But the cutting off his ear, or
nose, or the like, are not held to be mayhems at common law ;

because they do not weaken but only disﬁgure him.
By the ancient law of England he that maimed any man,
whereby he lost any part of his body, was sentenced to lose the
like part; membmm pro mcmﬁro. But this went afterwards out
of use: partly because the law of retaliation, as was formerly
shown, is at best an inadequate rule of punishment ; and partly
because upon a repetition of the offence the punishment could
not be repeated. So that, by the common law, as it for a long
time stood, mayhem was only punishable with ﬁne and imprison
ment ; unless perhaps the offence of mayhem by castration, which
all our old writers held to be felony: “ rt se'quz'tur aliquandc
jﬁzwza mpz't1zlz's, n/iqzmmlo pcljtctlnnn c.rz'/imn, cum omuizmz 60/10¢
rum adwrz/)tz'0zze." And this, although the mayhem was committed

upon the highest provocation.
But subsequent statutes have put the crime and punishment
of mayhem more out of doubt. The last statute, but by far the
most severe and effectual of all, is that of 22 & 23 Car. lI., eh. I,

called the Coventry act ; being occasioned by an assault on Sir
John Coventry in the street, and slitting his nose, in revenge (as
was supposed) for some obnoxious words uttered by him in parli

ament.

By this statute it is enacted, that if any person shall of

malice aforethought, and by lying in wait, unlawfully cut out or
disable the tongue, put out an eye, slit the nose, cut off a nose
or lip, or cut off or disable any limb or member of any other per
son, with z'm‘mt I0 maim or a’isfigurs /n'm ; such person, his coun
sellors, aiders, and abettors, shall be guilty of felony without bene

ﬁt of clergy.1
1 The statute at present in force in regard to this offense, is the 24 & 25_
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II. The second offence, more immediately affecting the per~
sonal security of individuals, relates to the female part of His
Majesty's subjects; being that of their farcz'b/e aédmﬁorz and
marriage; which is vulgarly called stmliug an /wircss. For by
statute 3 Hen. VII.. ch. 2, it is enacted, that if any person shall

for lucre take any woman, being maid, widow, or wife, and having
substance either in goods or lands, being heir apparent to her an
cestors, contrary to her will; and afterwards she be married to
such misdoer, or by his consent to another, or deﬁled; such per

son, his procurers and abettors, and such as knowingly receive
such woman, shall be deemed principal felons; and by statute 30
Eliz., ch. 9, the beneﬁt of clergy is taken away from all such
felons, who shall be principals, procurers, or accessories before
the fact.
An inferior degree of the same kind of offence, but not
attended with force, is punished by the statutes 4 & 5 Ph. &
Mar. ch. 8, which enacts that if any person, above the age of

fourteen, unlawfully shall convey or take away any woman c/11'/d
unmar/'1'ed (which is held to extend to bastards as well as

to legitimate children), within the age of sixteen years, from the
possession and against the will of the father, mother, guardians,

or governors, he shall be imprisoned two years, or ﬁned at the
discretion of the justices; and if he deﬂowers such maid or
woman child, or without the consent of parents, contracts
matrimony with her,/ze shall be imprisoned ﬁve years, or ﬁned at

the discretion of the justices, and s/ze shall forfeit all her lands to
her next of kin, during the life of her said husband.2
III. A third offence, against the female part also of His
Majesty’s subjects, but attended with greater aggravation than
that of forcible marriage, is the crime of rape‘, rajhtus mulierum,
or the carnal knowledge of a woman forcibly and against her will.
Vict., ch. 100, which includes many other forms of personal injury than
such as would have been deemed distinctively acts of mayhem at common
law. In this country, also, statutes have been passed in a number of the

States, declaring it mayhem, not only to injure a limb used in ﬁghting, but
to cause personal disﬁgurement in various ways.
2 These early statutes have been superseded by recent legislation ; but
no very material changes have been made in the provisions relating to this
offense, except to alter the punishment. It is generally provided, by statute

in this country, that the abduction of females for purposes of prostitution,
uoncubinage, or marriage, shall be a crime, punishable with severe penalties
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A male infant, under the age of fourteen years, is presumed

by law incapable to commit a rape, and therefore it seems cannot
be found guilty of it. For though in other felonies 1/zalitia
szq7;‘tlrt zz'z‘az‘nn, as has in some cases been shown ; yet, as to this
particular species of felony, the law supposes an imbeeility of
body as well as mind.8
The civil law seems to suppose a prostitute or common
harlot incapable of injuries of this kind ; not allowing any
punishment for violating the chastity of her, who hath indeed
no chastity at all, or at least hath no regard to it.
But the law
of England does not judge so hardly of offenders, as to cut off all
cpportunity of retreat even from common strumpets, and to
treat them as never capable of amendment.
It therefore holds
it to be felony to force even a concubine or harlot ; because the
woman may have forsaken that unlawful course of life.
As to the material facts requisite to be given in evidence
and proved upon an indictment of rape, they are of such a
nature, that though necessary to be known and settled, for the

conviction of the guilty and preservation of the, innocent,
and therefore are to'b'e found in such criminal treatises as
discourse of these matters in detail, yet they are highly improper
to be publicly discussed, except only in a court of justice.‘ I
shall therefore merely add upon this head afew remarks from
Sir Matthew Hale, with regard to the competency and credibil
ity of witnesses ; which may, salvo ﬁnders, be considered.
And, ﬁrst, the party ravished may give evidence upon oath,
and is in law a competent witness ; but the credibility of
her testimony, and how far forth she is to be believed, must

be left to the jury upon the circumstances of fact that concur in
that testimony.
For instance: if the witness be of good fame ;
8 But it has been held in this country that a boy under fourteen years of

age may be convicted of rape, if proved to have arrived at puberty.

But

there must be clear proof of capacity by affirmative evidence. (})¢'0]>[&' v.
1\‘a1.'a’o!p/1, 2 Parker, 174; Wz'llz'am.v v. Stale, 14 Ohio, 222.)
4 If the woman consent to the criminal connection, whether the consent
be voluntary or obtained by fraudulent artiﬁces, there is no rape committed.
Thus it has been held that if the ravisher personates her husband. and con
sent is given under that supposition, he is not chargeable with this crime.
This is the general rule though some cases have taken a different view. (Queen
v. Will1'am.r, 8 C. & P. 286; I/Valtcr v. Proﬁle, 50 Barb. I44; Peqﬁle v. Quin,

50 Barb. I28; People v Bransby, 32N. Y. 525.)

THE PERSONS OF INDIVIDUALS.

953

it she presently discovered the offence, and made search for the
offender ; if the party accused ﬂed for it; these and the like are
concurring. circumstances which give greater prcbability to her
evidence.

But, on the

other side, if she be of evil fame,

and stands unsupported by others ; if she concealed the injury
for any considerable time after she had opportunity to complain ;
if the place, where the fact was alleged to be committed, was
where it was possible she might have been heard, and she made
no outcry; these and the like circumstance carry a strong but
not conclusive presumption that her testimony is false or feigned.

Moreover, if the rape be charged to be committed on an
infant under twelve years of age, she may still be a competent
witness, if she hath sense and understanding to know the nature
and obligations of an oath ; or even to be sensible of the wicked
ness of telling a deliberate lie.
Nay, though she hath not, it is
thought by Sir Matthew Hale that she ought to be heard with
out oath, to give the court information ; and others have held,

that what the child told her mother, or other relations, may be
given in evidence, since the nature of the case admits frequently
of no better proof.
But it is now settled (Brazier's case, before
the twelve judges P. I9, G. III.) that no hearsay evidence can be
given of the declaration of a child who hath not capacity to be
sworn, nor can such a child be examined in court without oath ;
and that there is no determinate age, at which the oath of

a child ought either to be admitted or rejected.

Yet, where the

evidence of children is admitted, it is much to he wished, in order
to render their evidence credible, that there should be some
concurrent testimony of time, place, and circumstances, in order
to make out the fact; and that the conviction should not be
grounded singly on the unsupported accusation of an infant

under years of discretion.

There may he therefore, in many

cases of this nature, witnesses who are competent, that is, who
may be admitted to be heard; and yet after being heard,

may prove not to be credible, or such as the jury is bound
to believe. For one excellence of the trial by jury is, that
the jury are triers of the credit of the witnesses, as well as
of the truth of the fact.
“ It is true,” says this learned judge, “ that rape is a most de
testable crime, and therefore ought severely and impartially to be
punished with death; but it must be remembered that it is an
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accusation easy to be made, hard to be proved, but harder to be

defended by the party accused, though innocent." He then re
lates two very extraordinary cases of malicious prosecution for
this crime, that had happened within his own observation ; and
concludes thus: “I mention these instances, that we may be
the more cautious upon trials of offences of this nature, wherein
the court and jury may with so much ease be imposed upon,
without great care and vigilance ; the heinousness of the offence
many times transporting the judge and jury with so much indig
nation that they are overhastily carried on to the conviction of
the person accused thereof, by the conﬁdent testimony of some
times false and malicious witnesses.”
IV. \/Vllllt has been here observed, especially with regard to
the manner of proof, which ought to be more clear in proportion
as the crime is the more detestable, may be applied to another
offence, of a still deeper malignity ; the infamous crz'm.e against
nature, committed either with man or beast.

A crime which

ought to be strictly and impartially proved, and then as strictly
and impartially punished. But it is an offence of so dark a na
ture, so easily charged, and the negative so diﬁicult to be proved,
that the accusation should be clearly made out : for, if false, it

deserves
a punishment
inferior i only to that of the crime it
self.
'
I will not act so disagreeable a part, to my readers as well
as myself, as to dwell any longer upon a subject, the very men
tion of which is a disgrace to human nature. It will be more
eligible to imitate in this respect the delicacy of our English law,
which treats it, in its very indictments, as a crime not ﬁt to be
named : “j)£'L‘(£Zl'll7IZ 2'/Illa’ /zorribi/c, intzr c/zristianos mm n0mz'uan
dum."
These are all the felonious offences more immediately against
the personal security of the subject. The inferior offences or
misdemeanors, that fall under this head, are assaulI.r, battenhr

wazma’z'/zg, false imprz'.r0nmem‘,‘ and kz'a'ua/)pz'ug.
V., VI., VII. l/Vith regard to the nature of the three ﬁrst oi
these offences in general, I have nothing further to add to what
has already been observed in the preceding book of these com
mentaries ; when we considered them as private wrongs, or civil

injuries, for which a satisfaction or remedy is given to the party
‘ As to these olfenses, see ante, pages. 674‘ (.75, C86.
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But, taken in a public light as a breach of the king's

peace, an affront to his government, and a damage done to his

subjects, they are also indictable and punishable with ﬁnes and
imprisonment ; or with other ignominious corporal penalties.
where they are committed with any very atrocious design As
in case of an assault with an intent to murder, or with an ;ntent

to commit either of the crimes last spoken of ; for which inten
tional assaults, in the two last cases, indictments are much more

usual than for the absolute perpetration of the facts themselves,
on account of the difﬁculty of proof; or, when both parties are
consenting to an unnatural attempt, it is usual not to charge any
assault; but that one of them laid hands on the other with in

tent to commit, and that the other permitted the same with in
tent to suffer, the commission of the abominable crime before

mentioned.
VIII. The two remaining crimes and offences, against the
persons of His Majesty's subjects, are infringements of their nat
ural liberty: concerning the ﬁrst of which, false z'mprz's0m/zezzt,
its nature and incidents, I must content myself with referring
the student to what was observed in the preceding book, when

we considered it as a mere civil injury. But besides the private
satisfaction given to the individual by action, the law also de
mands public vengeance for the breach of the king's peace, for
the loss which the state sustains by the conﬁnement of one of its
members, and for the infringement of the good order of society.
And indeed there can be no doubt, but that all kinds of crimes
of a public nature, all disturbances of the peace, all oppressions,

and other misdemeanors whatsoever of a notoriously evil exam
‘ ple, may be indicted at the suit of the king.
IX. The other remaining offence, that of kz'a’na/);>z'11g, being
the forcible abduction or stealing away of a man, woman, or child,
from their own country, and sending them into another, was

capital by the Jewish law.

“ He that stealeth a man, and selleth

him, or if he be found in his hand, he shall surely be put to
death." So likewise in the civil law, the offence of spiriting away

and stealing men and children ; which was called plagium, and
the offenders p/agz'arz'z', was punished with death. This is ur.
questionably a very heinous crime, as it robs the king of his sub
iects, banishes a man from his country, and may in its conse
quences be productive of the most cruel and disagreeable hard
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ships; and therefore the common law of England has nunished
it with ﬁne, imprisonment, and pillory,G

CHAPTER XIV.
[nr.. COMM.—BOOK 1v. cn.xvr.]
Of Oﬁ/Ire: ngai/zrt t/ze Habilatzbn: qf ]ndiw'a'ual:.

THE only two offences, that more immediately affect the
lzalzitntions of individuals or private subjects, are those of arson
and 1111/glag/.
_
I. Arson, ad ardendo, is the malicious and wilful burning the
house or out-house of another man. This is an offence of very
great malignity and much more pernicious to the public than
simple theft: because ﬁrst, it is an offence against that right of
habitation, which is acquired by the law of nature as well as by
the laws of society; next, because of the terror and confusion
that necessarily attend it: and, lastly, because in simple theft
the thing stolen only changes its master but still remains in rsse
for the beneﬁt of the public, whereas by burning the very sub
stance is absolutely destroyed. It is also frequently more de~
structive than murder itself, of which too it is often the cause :

since murder, atrocious as it is, seldom extends beyond the fel
onious act designed; whereas ﬁre too frequently involves in the
common calamity persons unknown to the incendiary, and not
intended to be hurt by him, and friends as well as enemies. For

which reason the civil law punishes with death such as malicious
ly set ﬁre to houses in towns, and contiguous to others; but is
more merciful to such as only ﬁre a cottage, or house, standing

by itself.
0 The term “ kidnapping ” is generally employed in ordinary usage with
reference to the abduction of children, but in law it is applicable to all per
sons. This crime is usually deﬁned by statute at the present day, and the
sending of the person taken into another country is not usually made an
essential element in the offense. Fraudulently enticing, inveigling, or decoy
inga person away, with intent to imprison, or conceal him, or detain him from
home, are commonly declared to be kidnapping, as well as a forcible seizure

and detention.

There are generally special statutory provisions in regard

to the abduction of children.

(See Haddm v. People, 25 N. Y. 373.)
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Our English law also distinguishes with much accuracy upon
this crime.

And therefore we will inquire, ﬁrst, what is such a

house as may be the subject of this offence ; next, wherein the
offence itself consists; or what amounts to a burning of such
house ; and lastly, how the offence is punished.

I. Not only the bare dwelling-house, but all out-houses that
are parcel thereof, though not contiguous thereto, nor under the
same roof, as barns and stables, may be the subject of arson.

And this by the common law : which also accounted it felony to
burn a single barn in the ﬁeld, if ﬁlled with hay or corn, though
not parcel of the dwelling-house. The burning of a stack
of corn was anciently likewise accounted arson. And indeed all
the niceties and distinctions which we meet with in our books,
concerning what shall, or shall not, amount to arson, seem now

to be taken away by a variety of statutes ; which have made the
punishment of wilful burning equally extensive as the mischief.
The offence of arson (strictly so called) may be committed by
wilfully setting ﬁre to one's own house, provided one‘s neigh
bor's house is thereby also burnt; but if no mischief is done
but to one's own, it does not amount to felony, though the ﬁre
was kindled with intent to burn another's. For by the common
law no intention to commit a felony amounts to the same crime ;
though it does, in some cases, by particular statutes. How
ever such wilful ﬁring one’s own house, in a town, is a high

misdemeanor, and punishable by ﬁne, imprisonment, pillory,
and perpetual sureties for the good behavior. And if a landlord
or reversioner sets ﬁre to his own house, of which another is

in possession under a lease from himself, or from those whose
estate he hath, it shall be accounted arson; for during the lease
the house is the property of the tenant.1
2. As to what shall be said to be a bzmzi/lg, so as to amount
‘ The crime ofarson has been much extended in scope by legislation, both
in England and in this country, and now includes, in many States, not only the
burning of a dwelling-house or outhouses connected therewith, but also of
buildings of various kinds, such as stores, warehouses, churches, mills, public

buildings, etc. The burning of vessels, of stacks of grain or hay, of valuable
crops, of bridges, etc., is also frequently declared to be arson. It is usual,
moreover, to provide by statute that burning one’s own house shall constitute

this offense. In some States, arson is divided into degrees; thus in New York
there are three degrees of this offense, particular penalties being prescribed lor

each degree.

(Penal Code,

486-495.)
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to arson, a bare intent, or attempt to do it, by actually setting
ﬁre to a house, unless it absolutely lmms, does not fall within the
description of imwzdz't ct c012zt5z1ssz't,- which were words necessary,
in the days of law-Latin to all indictments of this sort. But the
burning and consuming of any part is suﬁicient; though the
ﬁre be afterwards extinguished. Also it must be a malicious
burning; otherwise it is only a trespass: and therefore no
negligence or mischance amounts to it.’ For which reason,
though an unqualiﬁed person, by shooting with a gun, happens
to set ﬁre to the thatch of a house, this Sir Matthew I-Iale de
termines not to be felony, contrary to the opinion of former

writers.
3. The pzmis/'mmzt of arson was death by our ancient Saxon
laws; and now the punishment of all capital felonies is uniform,
namely, by hanging.8
II. Burglary, or nocturnal housebreaking, burgi latrorinimn,
which by our ancient law was called /zamesrckm, as it is in Scot

land to this day, has always been looked upon as a very heinous
offence ; not only because of the abundant terror that it naturally
carries with it, but also as it is a forcible invasion and disturbance

of that right of habitation which every individual might acquire
even in a state of nature; an invasion, which in such a state

would be sure to be punished with death, unless the assailant
were the stronger. But in civil society, the laws also come into
the assistance of the weaker party ; and, besides that they leave

him this natural right of killing the aggressor, if he can (as was
shown in a former chapter), they also protect and avenge him, in
case the might of the assailant is too powerful. And the law of
England has so particular and tender a regard to the immunity
of a man's house, that it styles it his castle, and will never suffer

it to be violated with impunity. For this reason no outward
doors can in general be broken open to execute any civil
process ; though, in criminal causes, the public safety supersedes
the private.
'-l The term “ malice ” is used in this connection in its legal signiﬁcation,
asdenoting that evil and mischievous intention, howevergeneral, from which
proceeds wrongful acts, done without just cause or excuse. N o particular
malevolence against the person injured is necessary.
8 Arson is no longer punished capitally in England; but the usual penal
ties are penal servitude, and imprisonment for various terms.

try, imprisonment in state prison is the common punishment.

In this coun
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The deﬁnition of a burglar, as given us by Sir Edward Coke,
is “he that by night breaketh and entereth into a mansion
house, with intent to commit a felony.” In this deﬁnition there
are four things to be

considered ; the time, the place’, the

manner, and the 2'/Item‘.

I. The time must be by night, and not by day: for in the day
time there is no burglary.
We have seen, in the case of justiﬁ
able homicide, how much more heinous all laws made an attack
by night, rather than by day; allowing the party attacked by
night to kill the assailant with impunity. As to what is
reckoned night, and what day, for this purpose: anciently
the day was accounted to begin only at sun-rising, and to end
immediately upon sun-set ; but the better opinion seems
to be, that if there be daylight or crrj)uscu/zmz enough, begun or
left, to discern a man’s face withal, it is no burglary. But this
does not extend to moonlight: for then many midnight bur
glaries would go unpunished : and besides, the malignity of the
offence does not so properly arise from its being done in the
dark. as at the dead of night; when all the creation, except

beasts of prey, are at rest ; when sleep has disarmed the owner,
and rendered his castle defenceless.
2. As to the flare. It must be, according to Sir Edward Coke's
deﬁnition, in a ma/zsion-house : and therefore to account for the

reason why breaking open a church is burglary, as it undoubtedly
is, he quaintly observes that it is domus marzrz'mzalz's Du". But it
does not seem absolutely necessary that it should in all cases be
a mansion-house; for it may also be committed by breaking the
gates or walls of a town in the night; though that perhaps Sir
Edward Coke would have called the mansion-house of the
garrison or corporation.
Spelman deﬁnes burglary to be,
“ norlurua diruplio alicujus /za1n'taculi, 1/el ecclesﬂ, e/iam IllItI’07'Z!7I2

porlarumve burgi, adfeloniam pcrjpetramlam." And therefore we
may safely conclude, that the requisite of its being domus
mausz'ourzlz's is only in the burglary of a private house: which is
the most frequent, and in which it is indispensably necessary to
form its guilt, that it must be in a mansion or dwelling-house.
For no distant barn, warehouse, or the like, are under the same

privileges, nor looked upon as a man's castle of defence : nor is
abreaking open of houses wherein no man resides, and which
therefore for the time being are not mansion-houses, attended
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with the same circumstances of midnight terror.

A house, how

ever, wherein a man sometimes resides, and which the owner hath

only left for a short season, auimo rzwrtmdz', is the object of
burglary, though no one be in it the time of the fact committed.
And if the barn, stable, or warehouse, be parcel of the mansion
house and, within the same common fence, though not under the

same roof or contiguous, a burglary may be committed therein ;
for the capital house protects and privileges all its branches and
appurtenances, if within the curtilage or homestall. A chamber
in a college or an inn of court, where each inhabitant bath a
distinct property, is, to all other purposes as well as this, the

mansion-house of the owner.‘ So also is a room or lodging, in
any private house, the mansion for the time being of the lodger ;
if the owner doth not himself dwell in the house, or if he and the

lodger enter by different outward doors.

But if the owner him

self lies in the house, and hath but one outward door at which he
and his lodgers enter, such lodgers seem only to be inmates, and

all their apartments to be parcel of the one dwelling-house of the
owner. Thus too the house of a corporation, inhabited in
separate apartments by the ofﬁcers of the body corporate, is
the mansion-house of the corporation, and not of the respective

oﬂicers. But ifl hire a shop, parcel of another man’s house, and
work or trade in it, but never lie there ; it is no dwelling-house,
nor can burglary be committed therein; for by the lease it
is severed from

the rest of the house, and therefore is not

the dwelling-house of him who occupies the other part : neither
can I be said to dwell therein, when I never lie there.

Neither

can burglary be committed in a tent or booth erected in a mar~
ket or fair; though the owner may lodge therein; for the
law regards thus highly nothing but permanent ediﬁ ‘es ; a house
4 Thus, a tenement-house may be severed, by lease to different tenants~
Into distinct habitations, and each separate room, or suite of rooms, will be a

dwelling-house, and to break and enter it will be burglary, as to the tenant
therein residing.

(/Ilaran v. People, 26 N. Y. 200; People v. Bur/z, 3 Parker,

-2.)

53 It is now provided by statute in England, that no building, although
within the same eurtilage with the dwelling-house, and occupied tlzerewith,
shall be deemed to be part of it for the purpose of burglary, unless there
shall be a communication between such building and dwelling-house, either
immediate or by means of a covered and enclosed passage, leading from one
to the other. (24 & 25 Vict., ch. 96.) Similar statutes have been passed in
I number of the American States.
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or church, the wall or gate of a town ; and though it may be the
choice of the owner to lodge in so fragile a tenement, yet
his lodging there no more makes it burglary to break it open,
that it would be to uncover a tilted wagon in the same circum

stances.
3. As to the manner of committing burglary: there must be
both a breaking and an entry to complete it.‘

But they need not

be both done at once: for if a hole be broken one night, and the
same breakers enter the next night through the same, they are
burglars. There must in general be an actual breaking; not a

mere legal clazm/mfrogil (by leaping over invisible ideal bounda
ries, which may constitute a civil trespass), but a substantial and
forcible irruption. As at least by breaking, or taking out the
glass of, or otherwise opening, a window : picking a lock, or open
ing it with a key; nay,_by lifting up the latch of a door, or un
loosing any other fastening which the owner has provided. But
if a person leaves his doors or windows open, it is his own folly
and negligence, and if a man enters therein, it is no burglary:
yet, if he afterwards unlocks an inner or chamber door, it is so.
But to come down a chimney is held a burglarious entry; for
that is as much closed as the nature of things will permit. So
also to knock at the door, and upon opening it to rush in, with a
5 The breaking is said to be arlual, when effected directly by the exercise
of physical force ; co/zstruc‘lz'z/5, when an entrance is obtained by threats,
fraud, or conspiracy. Lifting the latch of an outer door is a sufficient actual
breaking (People v. Bu:/I, 3 Parker, 552), or to tear down a netting fastened
to the outside of a window. (Comm. v. SI:/)/mnsou, 8 Pick. 354.) But if an
opening be left by the negligence or imprudence of the house-owner, it will not
be a breaking to enlarge it; as, to push higher awindow sash which has been
left slightly raised. (Comm v. .S‘lru;)noy, [05 Mass. 588.) This differs from
the case of entrance by a chimney, since a chimney is necessary in every
house, and it is not practicable to close it. Though this aperture be left open,
the house is as much closed as the nature of things will permit. Forcing
open an inner door is asufiicient breaking, although the ﬁrst entrance was
through an open outer door or other aperture; but not to break open boxes,
trunks, or chests. Sufiicient instances of constructive breaking are referred
to in the text.
In order to constitute a sufﬁcient entry, it is necessary that some part 0|.
the person should pass within the house, or some instrument or weapon with
which it is intended to commit the felony designed. The insertion of a hand,
foot, or ﬁnger, will be sufﬁcient. But it is not a burglarious entry to intro

duce merely the instru nent used to effect an entrance; as an auger, or crowbar.
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felonious intent: or under pretence of taking lodgings, to fall
upon the landlord and rob him ; or to procure a constable to gain
admittance, in order to search for traitors, and then to bind the

constable and rob the house ; all these entries have been adjudged
burglarious, though there was no actual breaking; for the law
will not suffer itself to be trifled with by such evasions, especially
under the cloak of legal process. And so, if a servant opens and
enters his master's chamber-door with a felonious design ; orif any
other person lodging in the same house or in a public inn, opens
and enters another’s door, with such evil intent, it is burglary.
Nay, if the servant conspires with a robber and lets him into the
house by night, this is burglary in both ; for the servant is doing
an unlawful act, and the opportunity afforded him of doing it
with greater ease, rather aggravates than extenuates the guilt:
As for the entry, any the least degree of it, with any part of the
body, or with an instrument held in the hand, is sufficient; as to

step over the threshold, to put a hand‘ or hook in at a window to
draw out goods, or a pistol to demand one’s money, are all of

them burglarious entries. The entry may be before the break
ing, as well as after: for by statute [2 Ann., ch. 7, if a person
enters into the dwelling-house of another, without breaking in,
either by day or by night, with intent to commit felony, or being
in such a house, shall commit any felony; and shall in the night
break out of the same, this is declared to be burglary; there hav
ing before been different opinions conccrning itz‘ Lord Bacon
holding the afﬁrmative, and Sir Mathew Hale the negative. But
it is universally agreed, that there must be both a breaking, either
in fact or by implication, and also an entry, in order to complete
the burglary.
4. As to the 1'/ztmt ; it is clear, that such breaking and entry

must be with afelonious intent, otherwise it is onlya trespass. And
it is the same, whether such intention be actually carried into

execution, or only demonstrated by some attempt or overt act,
of which the jury is to judge. And therefore such a breach and
entry of a house as has been before described, by night, with in
tent to commit :1 robbery, a murder, a rape,or any‘other felony, is
6 Statutes, similar to the 12 Anne, ch. 7. providing that it shall be a suffi
cient breaking, to break out of a house as well as 0 break in, have been en
acted in a number of the American States. This statute has been substan
tially rerleclared by the act 24 & :5 Vict., ch. 96.
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burglary; whether the thing be actually perpetrated or not. Nor
does it make any difference, whether the offense were felony at
common law, or only created so by statute; since that statute
which makes an offense felony, gives it incidentally all the prop
erties of a felony at common law.’

Thus much for the nature of burglary; which is a felony at
common law, but within the beneﬁt of clergy.

CHAPTER XV.
[BL. conm.—noox IV. en. xvn.]
Of Oﬂi’/rm‘ against privale property.

THE next and last species of offences against private subjects,
are such as more immediately affect their property. Of which
there are two, which are attended with a breach of the peace; [or
rony, and malicious 11z1'sr/zizf .' and one, that is equally injurious
to the rights of property, but attended with no act of violence ;
which is the crime of forgery. Of these three in their order.
I. Larceny, or I/left, by contraction for latrociny, /alrorz'uz'um,

is distinguished by the law into two sorts ; the one called sirnplt:
larceny, or plain theft unaccompanied with any other atrocious cir

cumstance; and mixed or rom/>om1a' larceny, which also includes
in it the aggravation of a taking from one’s house or person.
And, ﬁrst, of sim/11¢ larceny ; which, when it is the stealing

of goods above the value of twelve-pence, is called grand lar
ceny; when of goods to that value, or under, is pen‘: larceny ;
offences which are considerably distinguished in their punish
ment, but not otherwise.1 I shall therefore ﬁrst consider the
7 These rules of the common-law, in regard to the crime of burglary, have
been modiﬁed by legislation, both in England and in this country. The break
ing and en_tering of other buildings than dwelling-houses, have been included

-.-vithin this offense; so to enter by day as well as by night ; and, in a number
of the States, burglary has been divided into degrees, to which different
penalties are attached.

The statutes of each State must be consulted upon

this subject.
1 The distinction between grand and petit larceny has been abolished in

M --M
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nature of simple larceny in general ; and then shall observe the
different degrees of punishment inﬂicted on its two several
branches.
7
Simple larceny then is “the felonious taking, and carrying

away, of the personal goods of another.”

This offence certainly

commenced then, whenever it was, that the bounds of property,
or laws of meum and tuum, were established. How far such an

offence can‘ exist in a state of natu're, where all things are held
to be common, is a question that may be solved with very little
difﬁculty. The disturbance of any individual, in the occupation
of what he has seized to his present use, seems to be the only
offence of this kind incident to such a state. But unquestion
ably, in social communities, when property is established, the
necessity whereof we have formerly seen, any violation of that
property is subject to be punished by the laws of society: though
how far that punishment shall extend, is matter of considerable

doubt. At present we will examine the nature of theft, or lar
ceny, as laid down in the foregoing deﬁnition.
I. It must be a taki/zg.“ This implies the consent of the
England by statute, and in many of the States of this country.

But, in some

States, it is still retained, though the sum of money upon which the distinc
tion rests has been changed. Thus, in New York, the distinction is still pre
served. though founded on a different basis, and grand larceny is furthermore
divided into two degrees.

2 In order to constitute larceny, an act of trespass must be involved in
the theft. Trespass, as here used, denotes an injury to, or violation of, a per
son's title and possessory interest in chattels, and consists in wrongfully depriv
ing him of possession against his will. (People v. rllzDanalrl', 43 N. Y. 61.)
Hence, larceny may be committed by taking goods, either from the general
owner having absolute title, or from one having a special ownership tem
porarily, as a bailee; and the goods may be described in the indictment as
the property, either of the general, or of the qualiﬁed owner. A ﬁnder of
chattels has a special right of ownership, as against all persons but the true
on ner; and the theft of them by a third person would constitute larceny as
against him, notwithstanding the defeasible nature of his interest. (See also
H/rzrd v. l’an/Ile, 3 Hill, 395; 6 Id. 144.) A general owner may even be
chargeable with larceny, if he takes the goods from one having the right of
temporary ownership and possession, with intent to charge him with their
value. (Palmer v. People, to VVcnd. 165.) But goods in the possession of
:1 servant, are deemed to be constructively in the possession of the master,
and larceny of them is committed against the master, and not against the

servant.
As larceny involves an act of trespass, it cannot be committed by one
having a right of property, and of immediate possession in the goods taken.
If a bailee wrongfully appropriates to his own use the property entrusted
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owner to be wanting. Therefore no delivery of the goods from
the owner to the offender, upon trust, can ground a larceny.
As if A. lends B. a horse, and he rides away with him: or, if 1
to him, during the continuance of the bailment, he is not guilty of larceny;
the property was acquired rightfully, without trespass, and the subsequent
conversion amounts only to a breach of trust. But if the act be done after

the bailment has terminated, it will constitute larceny; and the termination
of the bailment may result not- only from the expiration of the term for
which the trust was to continue, but also from some wrongful act of inter
ference with the goods by the bailee. in violation of his trust. lf, fpr exam
ple, a carrier of goods “ breaks bulk,” as it is termed, by wrongfully opening
a box, or bale, or package, his special right of ownership ceases, and he will‘
be guilty of larceny, if he abstracts a part of the contents. (/Vz'cl:ol.r v. Peo
ph, 17 N. Y. 114; Rex v. Pm!/ey, 5 C. 8: P. 533.) This doctrine leads to
the peculiar result -that if a bailee takes the entire package committed to his
custody, he commits no crime, but onlya breach of trust; while, if he breaks
it open and takes a portion of the contents, he perpetrates larceny. This is
a logical conclusion from the rule that an act of trespass must be involved
in larceny, but is manifestly unreasonable on practical grounds; and it is,
therefore, frequently provided by statute, that every wrongful conversion of
goods by carriers, shall constitute larceny or embezzlement.
Since goods in the custody of a servant are deemed to be constructively
in the master’s possession, it will be an act of trespass for him to appropri
ate to himself the goods which he has received from the master, and he will
therefore be chargeable with larceny for such an act, done with intent to
steal. (See People v. McD0;:a/ll, 43 N. Y. 6! ; Comm. v. King, 9 Cush. 284.)
But if goods were received by the servant from some third person for de
livery to the master, and he appropriated them to himself before such deliv
ery were made, this would not be an act at larceny; no trespass would be
committed against the master, since he never had possession. But the rule

would be otherwise, if the wrongful conversion occurred after delivery ; and
the delivery is deemed to be complete when the property has reached its
“ultimate destination,” as it is termed, by being placed either actually or con

s'tructively within the master’s control and possession.

This rule leads to

subtle distinctions. Thus, it is held a sufficient delivery if a clerk deposits
money, received from a customer, in a money-drawer; or if a servant rc
ceives coal, which his master has purchased, into his master’s cart to be car
ried home. ([\’:.‘.1‘ v. Ham/nan, 4 Taunton, 304: Rex v. I€o6inson, 2 East, P.
C. l;65; People v. /llrDormld, 43 N. Y. 6!.) After such complete delivery,
a wrongful conversion with felonious intent constitutes larceny, by the com
mon-law; before, only a breach of trust. But, in modern times, this defect
in the common-law has been remedied by legislation, declaring such breaches
of trust to be a criminal offense, which has received the name of embezzle
ment. (See as to this crime, note to, fort.)
Finders of lost goods have no right to detain them from the true owner,

if he is known; and if they appropriate them to their own use, when they
know to whom the property belongs, or have reasonable means of ascertain
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send goods by a carrier, and he carries them away ; these are no
larcenies. But if the carrier opens a bale or pack of goods, or
pierces a vessel of wine, and takes away part thereof, or if he
carries it to the place appointed, and afterwards takes away the

whole, these are larcenies ; for here the animus fum/zdi is mani
fest ; since in the ﬁrst case he had otherwise no inducement to
open the goods, and in the second the trust was determined, the
delivery having taken its effect. But bare non-delivery shall
not of course be intended to arise from a felonious design; since
that rﬂay happen from a variety of other accidents. Neither
by the common law was it larceny in any servant to run away
with the goods committed to him to keep, but only a breach of civil

trust. But by statute 33 Hen. Vl., eh. I, the servants of persons
deceased, accused of embezzling their masters’ goods, may by writ
out of chancery (issued by the advice of the chief justices and
ing by marks upon the goods or otherwise, who is the true owner. they are
guilty of larceny. (People v. A nderwn, 14 johns. 294; Comm. v. Ti./us, 116
Mass. 42 ; li’anso/n v. Slale, 22 Ct. 153.) But when there is no reasonable
means of discovering the owner, the ﬁnder may appropriate the property at
once, without committing larceny. (Queen v. G!)/dz, L. R. i C. C. 139.)
And in any case of ﬁnding, the felonious intent must exist at the time of the
taking, in order that larceny may be committed; it is not sufficient if the in
tent is entertained and effectuated afterwards. (lVi1.r0u v. Proﬁle, 39 N. Y.
459-)
It is a fundamental rule, that larceny must be committed against the will
of the owner of the property. lf he voluntarily consent to the taking. the

act is justiﬁed by his license.

But if the consent be obtained by fraud or

artiﬁce, the taking will, in some case;, constitute larceny. Thus, if the owner
be induced, by trick or artiﬁce, to part with the goods, but does so with the
intent merely to part with the custody and possession of them for a limited
period, and not with his title and rig/1! ofproperly, the person who fraudu
lently obtains possession and appropriates the property to his own use, is
guilty of larceny. But if the owner intend to part with his rzjgbt (ff:-r¢erl_y
in the goods, the offense is that of obtaining goods by false pr‘-fc;.'.a.>.r, and
not larceny. Thus, if one hires or borrows a chattel, with intent to steal, the
taking is larceny; so if one, fraudently and with intent to steal, obtains
property with the ostensible purpose, and upon the understanding that he
will convey and deliver it to a particular person. (S/nil/z v. Pro/9/t‘, 53 N. Y.
III: Hz'ln'ebrana' v. People, 56 N. Y. 394; Queen v. 11/rlﬂzlc, L. R. 1 C. C.
I25; Comm. v. lViZa'e, 5 Gray, 83.) But if a sale of goods were effected
through fraudulent representations, and the goods were delivered to the pur
chaser, it would be a case of false pretences, and not of larceny, since the
vendor intended to part with the property. (See 1’co;>le v. _‘70/'m.t0n, 1.! johns.
292 ; Ros: v. Proﬂr, 5 Hill, 294.
In New York, however, these distinctions are
now abolished, and the obtaining of goods by false pretenses is declared larceny.

(Penal Code, § 528.)
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chief baron, or any two of them), and proclamation made there
upon, be summoned to appear personally in the court of king's
bench, to answer their masters’ executors in any civil suit for such
goods ; and shall, on default of appearance, be attainted of felony.
And by statute 21 Hen. VIII., ch. 7, if any servant embezzles
his master's goods to the value of forty shillings, it is made
felony ; except in apprentices, and servants under eighteen years
old.‘ But if he had not the possession, but only the care and
oversight of the goods, as thebutler of the plate, the shepherd
of the sheep, and the like, the embezzling of them is felony at
common law. So if a guest robs his inn or tavern of a piece of
plate, it is larceny: for he hath not the possession delivered to
him, but merely the use, and so it is declared to be by statute
3 & 4 \‘/m. & M., ch. 9, if a lodger runs away with the goods from

his ready furnished lodgings. Under some circumstances also
a man may be guilty of felony in taking his own goods: as if he
steals them from a pawnbroker, or any one to whom he hath
delivered and entrusted them, with intent to charge such bailee
with the value ; or if he robs his own messenger on the road,

with an intent to charge the hundred with the loss according to
the statute of Winchester.
2. There must not only be a taking, but a carrying away,"
crj)z't at zzs/)0r/at/it was the old law-Latin. A bare removal from
the place in which he found the goods, though the thief does not
3 These statutes have been superseded by later enactments.
See, as to
the present law of embezzlement, note 10, pm.
4 It is a sufficient asportation, if every part of the thing stolen be removed
from the place which that part occupied, even though the entire article is
not wholly removed from its receptacle or its general location ; as, for in
stance, to lift a bag partly out of the boot of a coach, to‘draw a sword
partly from its scabbard, to remove goods from one part of a wagon to an
other, to lift :1 purse a few inches from the bottom of a man’s pocket. Though
the intent to steal he no further accomplished, the asportation is complete.
(Rex v. Wa/s/1, I Moody, I4; Ha;-rz'.rorz v. Peaple, 50 N. Y. 518; Comm. v.
Lu.‘k1':, 99 Mass. 43!.) But the chattel must be entirely in the thief's
possession, though but for a moment. If it be conﬁned by any fastening,—:1s
by a cord or a chain,-—thcre will be no complete asportation, though it be re
moved as far as the fastening will permit ; in such cases, the owner is nrt
wholly deprived of his possession.
(I Hale, P. C. 508.)
But since the
hriefest interval of complete possession is sufficient, immediate restitution
of the property will not purge the guilt of the offender.
(I Leach, C. L
266.)
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quite make off with them, is a sufﬁcient asportation, or carrying
away. As if a man be leading another's horse out of a close,
and be apprehended in the fact ; or if a guest, stealing goods out
of an inn, has removed them from his chamber down stairs:

these have been adjudged sufficient carryings away, to constitute
a larceny. Or if a thief, intending to steal plate, takes it out of
a chest in which it was, and lays it down upon the floor, but is

surprised before he can make -his escape with it; this is lar
ceny.
3. This taking, and carrying away, must also be ﬁ'l0m'ous,'
that is, done animo fzmmdz'.' or, as the civil law expresses‘ it,

lucri mum. This requisite, besides excusing those who labor
under i-ncapacities of mind or will (of whom we spoke sufhciently
at the entrance of this book), indemniﬁes also mere trespassers,

and other petty offenders. As if a servant takes his master's
horse without his knowledge, and brings him home again: if a
neighbor takes another’s plough that is left in the ﬁeld, and uses
it upon his own land, and then returns it : if under color of arrear
of rent, where none is due, I distrain another’s cattle, or seize
them : all these are misdemeanors and trespasses, but no felonies.

The ordinary discovery of a felonious intent is where the party
doth it clandestinely ;-or, being charged with the fact, denies it.
But this is by no means the only criterion of criminality: for in
cases that may amount to larceny, the variety of circumstances
is so great, and the complications thereof so mingled, that it is
impossible to recount all those, which may evidence a felonious
intent, or animum fmm1a'z'.- wherefore they must be left to the

due and attentive consideration of the court and jury.5
4. This felonious taking and carrying away must be qf I/ze
5 If property be taken under a claim of title, though the claim be 1m.

founded. or if it be taken by mistake, or with intent merely to use and then
return it, no larceny is committed, because me element of felonious intent,
the am’/nu: furandi is lacking. (Merry v. Green, 7 M. & W. 623; .~’|I(Courl v.
J'mpli', 64 N. Y. 583. It is also an important rule, that the intent to steal must

exist at the time of the trespass or wrongful taking, and not subsequently.
Thus, if one should take another’s property, with the intent to retain it for

the owner and deliver it to him, and should afterwards misappropriate it
under the inﬂuence of a subsequently formed intent to steal, the act would
not be larceny. (I/I/ilsau v. People, 39 N. Y. 459; Pm)/c v. /Ind¢'l's0)z, 14

Iohns. 294.)

The question as to the nature of the intent is to be determined

by the jury, from all the circumstances of the case.
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personal good: of auol/zer: for if they are things rmi, or savor
of the realty, larceny at the common law cannot be committed
of them. Lands, tenements, and hereditaments (either cor
poreal or incorporeal) cannot in their nature be taken and
carried away. And of things likewise that adhere to the fr‘ee
hold, as corn, grass, trees, and the like, or lead upon a house, no

larceny could be committed by the rules of the common law:
but the severance of them was, and in many things is still,
merely a trespass;whieh depended on a subtilty in the legal
notions of our ancestors. These things were parcel of the real
estate ; and therefore, while they continued so, could not by any
possibility be the subject of theft, being absolutely ﬁxed and
immovable. And if they were severed by violence, so as to be
changed into movables; and at the same time, by one and the
same continued act, carried off by the person who severed them;

they could never be said to be taken from the pnyrirtor, in this
their newly acquired state of mobility (which is essential to the
nature of larceny), being never, as such, in the actual or con
structive possession of any one, but of him who committed the
trespass. He could not in strictness be said to have taken what
at that time were the personal goods of another, since the very
act of taking was what turned them into personal goods.

But

if the thief severs them at one time, whereby the trespass is
completed, and they are converted into personal chattels, in the
constructive possession of him on whose soil they are left or
laid ; and comes again at anal/wr time, when they are so turned
into personalty, and takes them away; it is larceny : and so it is,
if the owner, or any one else has severed them. Upon nearly
the same principle, the stealing of writings relating to real
estate is no felony; but a trespass: because they concern the
land or (according to our technical language) savor of the realty,
and are considered as part of it by the law: so that they descend
to the heir together with the land which they concern.
Bonds, bills, and notes, which concern mere r/roses in actiarz,
were also at the common law held not to be such goods whereof

larceny might be committed; being of no intrinsic value; and
not importing any property in p0ssc.rsi0n of the person from
whom they are taken.6
° These rules of the common-law in regard to the kinds of property that
‘nay be the subject of larceny, have been to a considerable extent changed by
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Larceny also cannot be committed of such animals, in which
there is no property either absolute or qualiﬁed; as of beasts
that are farce naturw, and unreclaimed, such as deer, hares, and
conies, in a forest, chase, or warren; ﬁsh, in an open river or

pond-, or wild fowls at their natural liberty.

But if they are re

claimed or conﬁned, and may serve for food, it is otherwise even

at common law : for of deer so inclosed in a park that they may
be taken at pleasure, ﬁsh in a trunk, and pheasants or partridges
in a mew, larceny may be committed. It is also said that, if
swans be lawfully marked, it is felony to steal them, though at
large in a public river; and that it is likewise felony to steal
them, though unmarked, if in any private river or pond ; other
wise it is only a trespass. But of all valuable domestic animals,
as horses and other beasts of draught, and of all animals domz't¢
natzme, which serve for food, as neat or other cattle, swine, poul
try, and the like, and of their fruit or produce, taken from them

while living, as milk or wool, larceny may be committed; and
also of the ﬂesh of such as are either domitce or far-re nah/rw,
when killed. As to those animals, which do not serve for food,
and which therefore the law holds to have no intrinsic value, as

dogs of all sorts, and other creatures kept for whim and pleasure,
though a man may have a base property therein, and maintain a
civil action for the loss of them, yet they are not of such esti
mation, as that the crime of stealing them amounts to larceny.‘
Notwithstanding, however, that no larceny can be committed,

unless there be some property in the thing taken, and an owner ;
yet, if the owner be unknown, provided there be a property, it is
larceny to steal it; and an indictment will lie, for the goods of a

person unknown.

In like manner as among the Romans, the

legislation, both in England and in this country. Thus, it is frequently pro
vided that :/mres in action, deeds, and a large variety of articles which savor
of the realty, but are readily detached from the land with which they are
connected,—such as trees, shrubs, fruit, crops, ore, etc.,—may be the subjects
of larceny.
But, so far as such statutory changes have not been made, the
principles of the common law are still in force.
7 Statutes have been passed in England for the prevention and punish
ment of dog-stealing ; also to prevent the unlawful taking of ﬁsh within the
grounds of another, or the killing of game, etc.
Similar statutes have been

enacted in some of the States of this country. It has been held, in New
York, that larceny may be committed by stealing a dog, by reason of the
statute making all personal property the subject of this offense.
Canlpbel/, 4 Parker, 386; /llnl//ay v. 1’ra,z>./(', 86 N. Y. 365.)
I

(People v.
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[ex Hm-12'/in a'cfm’ti.r provided that a prosecution for theft might
be carried on without the intervention of the owner. This is
the case of stealing a shroud out of a grave; which is the prop
erty of those, whoever they were, that buried the deceased: but

stealing the corpse itself, which has no owner, (though a matter
of great indecency), is no felony, unless some of the grave-clothes
be stolen with it.8
Having thus considered the general nature of simple larceny,
I come next to treat of its pzmzlr/uncut.
Our ancient Saxon laws nominally punished theft with death,
if above the value of twelvepence; but the criminal was permitted
to redeem his life by a pecuniary ransoin ; as, among their an
cestors the Germans, by a stated number of cattle. But in the
ninth year of Henry the First, this power of redemption was taken
away, and all persons guilty of larceny above the value of twelve
pence were directed to be hanged; which law continues in force
to this day.“ The inferior species of theft, or petit larceny, is
only punished by imprisonment or whipping at common law.

And thus much for the offence of s2'mj)lc larceny.“
9 There are statutes in most of the States of this country, making it highly
penal to remove dead bodies from graves, or to open graves to remove any
of the vestments of the corpse.
9 Capital punishment for larceny was abolished in England, in the reign
of George IV. The usual penalties now are penal servitude, and imprison
ment for various terms of years.
1° Emécsz/e;mwt.—At common-law it was held not to be larceny, but
only a breach of trust, for a servant or clerk to wrongfully misappropriate
personal property, which he had received from a third person for delivery to
his employer, before such delivery had been made.
The reason was, that
larceny involved an act of trespass, and it was no trespass against the mas
ter to take goods which had never come into his possession.
To remedy
this deﬁciency in the law, a statute was passed in England, in the reign of
George III. (1799), declaring such acts in breach of trust, criminal, and giv
ing to this offense the name of embezzlement.
This statute was substan
tially redeclared by the act 8 Geo. IV., ch. 29, and recently by the act 24 & 25
Vict., ch. 96, § 68, which is now in force. The provisions of the act 8 Geo.
IV., upon which has chiefly been based the American legislation upon this
subject, were as follows: “ If any clerk, or servant, or any person employed
for the purpose, or in the capacity of a clerk or servant, shall, by virtue of
such employment, receive or take into his possession, any chattels, money or
valuable security, for, in the name, or on account of his master, and shall
fraudulently embezzle the same, or any part thereof, every such offender
shall be deemed to have feloniously stolen the same from his master,
although such chattels, money or security, was not received into the possession
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Mixed or compound larceny is such as has all the properties
of the former, but is accompanied with either one or both of the
gravations of a taking from one's /muse or person. First,
of such master, otherwise than by t11e actual possession of his clerk, ser
vant, or other person so employed.”
In order to sustain a charge of embezzlement under this and similar
statutes, it is necessary to prove, (I) That the person accused was a clerk or
Sort/ant, or a person employed in such a capacity. (2) That he received the
property " oy '1/irtue of /zis e/n;)!o_y//zenl.” (3) That the property, at the
time of conversion. was not in the actual or constructive possession of the
master. (4) That he converted or appropriated the property to his own use,
without the consent, and against the will of the master, with intent to steal or
embezzle.
‘
(1) In order that a person may be a “ clerk” or “ servant,” within the

meaning of the statute, it is held that he should be under the immediate and
uniform control and direction of his employer, within his particular depart
ment of service. (lregina v. 1\’qgm, L. R., 2 C. C. 34.) But, if a person be
employed to render a service, in which he is allowed a large measure of dis~

cretion as to the employment of his time, and the performance of the duties
he undertakes, as, for instance, to solicit orders from customers, or to act as
insurance agent, and secure applications forinsurance. etc.,—he is not within
the terms of the statute, and not chargeable with embezzlement.
(A’zgz'rza
v. Bowers, L. R. I C. C. 4!.) But, in some of the American statutes, the
term “agent” is used, and persons so employed would be included, though
excluded from the English Statute. (See Comm. v. Foster, [07 Mass. 22! ;
Comm. v. Turkerman, to Gray, 173.) But even this term would not include
a mechanic or manufacturer, to whom goods were sent for repairs, or pur
poses of manufacture. (Comm. v. Young, 9 Gray, 5.)
(2) A servant will not be guilty of embezzlement, ifhe appropriates prop
erty received wit-hout the scope of his employment.
(Ker v. Hawﬁn, 7 C.
& P. 281 :

Rex v. Snotoleil, 4 C. & P., 390; Regina v. I/Vi/son, 9 C. & P.,

27.) In the present English statute, the phrase “ by virtue of his employ
ment ” has been omitted, and it is only necessary that theproperty should be
received by the servant, “for, in the name of, or on account of the master.”
(Queen v. Cu!/mu, L. R. 2 C. C., 28.) But, in the American statutes, this
phrase is generally retained.
(3) If the property were actually or constructively in the possession
of the master at the time of the conversion, the offense would be larceny,
and not embezzlement. (Rzr v. lllurroy, 5 C. & P. 143. note ; Comm.
v. O’./llallqv, 97 Mass. 584; Comm. v. Barry, H6 Mass. 1.) But, under

the particular phraseology of some American statutes, there does not
appear to be a precise and clear line of distinction drawn between

larceny and embezzlement, and certain classes of cases are said to come
within the statute which would also be larceny at common-law.
(See diota
in Proﬁle v. Do//on, 15 Wend. 583 ; Pmﬂe v. Herznesxey, I 5 Wend. 147.)
The property converted must, under the English statute, belong to the

master, and be received by the servant tor the master.

If, therefore, a ser
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therefore, of larceny from the /muse, and then of larceny from
the porson.
I. Larceny from the /zouso, though it seems (from the consid
erations mentioned in the preceding chapter) to have a higher
degree of guilt than simple larceny, yet it is not at all dis
tinguished from the other at common law; unless where it is
accompanied with the circumstance of breaking the house by
night; and then we have seen that is falls under another de
scription, z/z'z., that of burglary. But now by several acts of par
liament (the history of which is very ingeniously deduced by a
learned modern writer, who hath shown them to have gradually
arisen from our improvements in trade and opulence), the beneﬁt
vant should use his master’s carriage in driving persons, to earn money for
himself, and should appropriate the proceeds, it would not be embezzlement.
(Queen v. Cul./um, L. R. 2 C. C. 28.) But, under some American statutes,
such as that of New York, it is sufﬁcient that the property be that of some
other person than the servant; and it may belong to athird person, as well
as to the master. lf, therefore, a third person's chattels be received by the
servant by virtue of his employment, it will be embezzlement under such
statutes, to wrongfully appropriate them.
(People v. limnesszy, I 5 Wend
I47; Peojile v.Da1!on, r5 Wend. 58r ; Comm. v. Slearnr, 2 Met. 343.)
But both in England and in this country, if the nature of the occupation
is such, that the person employed is entitled to consider the property re

ceived as his own, while he merely becomes debtor for an equivalent sum to
the employer, it is not embezzlement to appropriate it; as, for instance, if an
auctioneer sells goods for the owner, and appropriates the proceeds to his
own use. The relation is really that of debtor and creditor, and one cannot
be guilty of embezzlement, merely by making use of funds which he may re
gard as his own. (Regina v. C/lap;/ran, I C. & M., 119; Comm. v. Stcarnr,
2 Met. 343; Comm. v. Foster, ro7 Mass. 22! ; People v. Howe, 2 Sup. Ct.

R. (N. Y.), 383.)
(4) The property must have been taken with intent to steal, as in larceny.
lf a person reasonably and in good faith, believes that he is entitled to the
property entrusted to him, and that the person to whom it was sent, was not
fairly entitled to it, his retaining it will not amount to embezzlement. even

though he should in reality be entirely mistaken in his claim.

But if he

knew it to be the other person’s property, the rule would be different
(Comm. v. Conmnnon, 5 Allen. 502.)
There are also in England, and in various States of this country, statutes
for the punishment of embezzlement by factors, brokers, public oﬁiccrs,

trustees of charitable societies, etc.

Information must be sought by re

fcrririg to the statutes themselves. The term “ embezzlement ” is also some
times applied to the wrongful conversion of goods by carriers without
“breaking bulk ;” but this has been referred to in a previous note. (See note
2, ante.) By a late statute in New York larceny has been made broad en: ugh
to cover embezzlement. (Penal Code, § 528.)
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of clergy is taken from larcenies committed in a house in almost
every instance.
2. Larceny from the perroiz is either by j>rz'vate1'y stealing ; or
by open and violent assault, which is usually called rabbsry.
The offence of prir/a/L‘/y stealing from a man’s jbersan, as by
picking his pocket or the like, privily without his knowledge,
was debarred of the beneﬁt of clergy, so early as by the statute
8 Eliz., ch. 4. But then it must be such a larceny as stands in
need of the beneﬁt of clergy, 2/z'z., of above the value of twelve
pence; or else the offender shall not have judgment of death.
For the statute creates no new offence ; but only prevents the
prisoner from praying the beneﬁt of clergy, and leaves him to
the regular judgment of the ancient law. This severity (for a
most severe law it certainly is) seems to be owing to the ease
with which such offences are committed, the diﬁiculty of guard
ing against them, and the boldness with which they were prac
tised (even in the Queen's Court and presence) at the time when
this statute was made: besides that this is an infringement of
property, in the manual occupation or corporeal possession of
the owner, Which was an offence even in a state of nature. And
therefore the sacmlarﬁ, or cutpurses, were more severely pun

ished than common thieves by the Roman and Athenian laws.U
Open and violent larceny from the person, or raﬁlmy, the ra
pina of the civilians, is the felonious and forcible taking, from the '

person of another, of goods or money to any value, by violence
or putting him in fear."2 I. There must be a taking, otherwise
11 The various statutes referred to in the text, in reference to compound
larceny, have been superseded by the provisions ofthe act 24 & 25 Vict., ch.
96. Stealing from a dwelling house or vessel, or privately from the person,

are aggravated forms of larceny, punishable with severer penalties than or
dinary larcenies. Similar statutes have been generally enacted in the United
States. Thus, in New York, if larcen_vbe committed in a house or vessel,
by night, if property worth $25 or more, the offense is grand larceny in the first
degree, to which particularly severe penalties are attached ; and stealing from

the person is grand larceny, though the property taken be of less value than $25.
In ordinary cases, this would only he petit larceny.

(Penal Code, §§ 530-531.)

12 It is essential to the offense of robbery, that there should be a caption
and a.s7)0rtal1'0n of the goods ; and the same rules prevail upon this point as
in the crime of larceny. (See (7711:, note 2.) The property must be entit_c-ly in

the robher‘s possession though but for an instant, be wholly detached from all
fastenings, and every part of it must have been removed from the position

which that pa't occupied.

Thus, where an ear-ring was torn from a lady‘:
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it is no robbery. If the thief, having once taken a purse returns
it, still it is a robbery; and so it is whether the taking be strictly
from the person of another, or in his presence only; as, where a
ear, but was immediately dropped into her hair, where it was afterwards
found, there was held to be asuﬁicient asportation. (Lapl'er’s Care, I Leach,
(I. L. 360.) Immediate restitution of the property to the owner will not re
lieve the wrongdoer from the guilt of robbery.
The taking must be fm//z I/re owner’: person, or in /11': /)re.rence. Thus,
it will be sufhcient if the robber takes up a cloak, or purse, or other article,
which the owner has dropped, while the owner is standing by. But, if the
owner has left the place, the act does not constitute robbery. (Rex v. Frau
ci:, 2 Strange, I015.) It is not necessary that the person from whom the
goods are taken, should be the absolute owner of them. Any one who has
the property in his possession, is deemed to have the rightful title as against
the robber. If goods be stolen from a child, while the father is absent, they
may be described in the indictment as the property of the child. (Brooks
v. P20)/6', 49 N. Y. 436.)

The taking must be byfarce, or ﬁzz!/1'/lg infear. If actual force be used,
it must be applied directly against the person of the one who is robbed, or

used in overcoming resistance caused by the fastenings of the article stolen.
It is not sufﬁcient to take the property from him stealthily, as by furtively
picking his pocket, or to snatch it from him suddenly, without sensible vio
lence to his person, as by snatching a cane quickly out of a person’s hand,
or a hat from his head. (/l[cC10s,{'ey v. People, 5 Parker, 29).) But it has
been held robbery to snatch a diamond-pin from a lady’s hair, with which it
was so much intertwisted that part of the hair was torn out. (/l[oare’s Case,
1 Leach, 335.) And the same would be true if sensible violence were neces
sary in any case to overcome, or break through fastenings. It is enough,
moreover, that the force used be employed to divert the owner's attention,
while he is deprived of his property. (Illa/mnqy v. PeoPIe,5 Sup. Ct. R.
[N-. Y.] 329; 3 Hun, 202.)

‘When the robbery is effected by “putting in fear,” the fear excited may
be either of injury to the person, or to the property, or to the rejmtalion.
There must be such circumstances of terror, such modes of threatening vio
lenee, as, in comm0n_experience, would be likely to induce a man to part
with his property. Menacing word: are not necessary, for threatening acts
or gestures may be sufficient to induce feelings of fear or terror; as, if one

should beg alms with a drawn sword.
'
The most common cases of robbery effected by causing fear of injury to
ﬁrqﬁcr/J/, have been those where the outrages of a mob have been threat
ened, if money or property were not delivered up. Such cases are, how
ever, rare in modern times.

The only form of defamatory charge in injury to the re;)uta!z'on, by which
robbery can be effected, is that of committing unnatural practices,—the crime
against nature. (Peqble v. )l[cDam'el.r, I Parker, 198.)
These common-law rules and principles have been, to some extent, modi

ﬁed by the legislation of different States, but have not been changed in es
sential respects.
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robber by menaces and violence puts a man in fear, and drives
away his sheep or his cattle before his face. But if the taking
be not either directly from his person, or in his presence, it is
no robbery. 2. It is immaterial of what value the thing taken
is : a penny as well as a pound, thus forcibly extorted, makes a
robbery. 3. Lastly, the taking must be by force, or a previous
putting in fear; which makes the violation of the person more
atrocious than privately stealing. For according to the maxim
of the civil law, “qui 1/1' mpuit, fur im/>r0bz'0r arse 'z'z'a'¢'tur."
This previous violence, or putting in fear, is the criterion that
distinguishes robbery from other larcenies. For if one privately
steals sixpence from the person of another, and afterwards keeps
it by putting him in fear, this is no robbery, for the fear is sub
sequent: neither is it capital, as privately stealing, being under
the value of tweivepence. Not that it is indeed necessary,
though usual, to lay in the indictment that the robbery was com
mitted byju1tlz'ngz‘11fcar,- it is sufﬁcient, if laid to be done by
2u'0/c/zrc. And when it is laid to be done by putting in fear, this
does not imply any great degree of terror or affright in the party
robbed : it is enough that so much force, or threatening by word
or gesture, be used, as might create an apprehension of danger,
or induce a man to part with his property without or against his
consent. Thus, if a man be knocked down without previous
warning, and stripped of his property while senseless, though
strictly he cannot be said to be put in fear, yet this is undoubt
edly a robbery. Or, if a person with a sword drawn begs an
aims, and I give it him through mistrust and apprehension of
violence, this is a felonious robbery.

So if, under a pretence of

sale, a man forcibly extorts money from another, neither shall
this subterfuge avail him. But it is doubted, whether the fore
ing a higler, or other chapman, to sell his wares. and giving him
the full value of them, amounts to so heinous a crime as robbery.
II. .Malicz'ous 1nz'sc/zzkf, or damage, is the next species of in
jury to private property, which the law considers as a publir
crime.

This is such as is done, not animo fzmz/m’z', or with an

intent of gaining by another’s loss; which is some, though a
weak, excuse; but either out of a spirit of wanton cruelty, or

black and diabolical revenge.

In which it bears a near relation

to the crime of arson; for as that affects the habitation, so this

does the other property, of individuals.

And, therefore, any
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damage arising from this mischievous disposition, though only a
trespass at common law, is now by a multitude of statutes made
penal in the highest degree.18
III. Forgery, or the crimm falsi, is an offence, which was

punished by the civil law with deportation or banishment, and
sometimes with death.

It may with us be deﬁned, at common

law, to be, “ the fraudulent making or alteration of a writing to the
prejudice of another man's right ;" for which the offender may'
suffer ﬁne, imprisonment, and pillory.H And also by a variety

‘3 Comprehensive statutes have been enacted in England, and in the va
rious States of the Union, declaring a large variety of acts of malicious mis
chief to be criminal offenses, and prescribing penalties for their com
mission. Among the most common malicious injuries that are thus

prohibited are the following: Killing, wounding or maiming domestic’
animals; destroying, or injuring trees, crops, shrubs, fruit, timber, etc.;
injuring or defacing any monument, or work of art, building or other
structure; injuring or destroying ships or vessels, removing buoys ;_ placing
obstructions upon railroads; carrying away valuable soil from a person’s
premises, efc. ; and, generally, it may be said that nearly every form of ma
licious injury to property, whether real or personal, is made penal by statute.
Most offenses of this kind are declared to be misdemeanors, as distinguished

from felonies.
"‘ Forgery, by the common law, is the wrongful making or alteration of a
_writing, with intent to deceive and defraud by its ﬁctitious appearance of genu
ineness. The essence of the offense lies in its tendency to effect a fraud by
giving to an instrument an apparent legal eﬁicacy, which it would not other
wise have possessed. The instrument, therefore, must either appear on its face
to be, or be in fact, one which, if true, would possess some legal validity -. it must
be legally capable of effecting a fraud. _ If a writing be invalid upon its face,
so that if genuine, itwould have no legal efﬁcacy, it cannot be the subject of
forgery. (Pczyélc v. S/ml], 9 Cowen, 778; People v. Harrison, 8 Barb. 560.)

It is not forgery, for example, to fraudulently altera will which is not attested
by the requisite number of witnesses
[Rex v. Wall, 2 East. P. C. 953.)
“ But there is a distinction between the case of an instrument apparently
void, and one where the invalidity is to be made out by the proof of some,
extrinsic fact. In the former case, the party who makes the instrument, can
not, in general, be convicted of forgery, but in the latter he may.” (P¢'0_/)1:
v. Galloway, I7 VVend. 540.) ll, therefore, the invalidity is only discover->
able upon inquiry and examination, the fraudulent fabrication will constitute
forgery. lt isa general rule, that any instrument is of sufﬁcient legal efficacy

to be the subject of forgery, when it may be made the foundation of a legal.
liability, or injuriously compromit the interests of persons relying upon its.
genuineness. Thus, forgery may be committed by making or altering a.
bond. a bill of exchange or promissory note, an assignment of a legal claim,
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of statutes, a more severe punishment is inﬂicted on the offender
in many particular cases, which are so multiplied of late as almost
to become general. I shall mention the principal instances.
a receipt, a letter of credit, an order for the delivery of money or goods, a
testimonial of character as a servant, a letter of recommendation for an ap
pointment to omce, or other similarinstruments. (Co//rm. v. lVard, 2 Mass.
?<)7; Comm v. /.111/d, 15 Mass. 526; Proﬁle v. Fit:/1, I \Vend. I98; 1\'0 zka: v.
I’uoﬁle, 25 N. Y. 380; Harri: v. People, 9 Barb. 664.)
Any alteration of an instrument is suﬁicient to constitute forgery by which
its legal effect is in any respect altered. It is not necessary that the whole
writing should be ﬁctitious. Making a fraudulent insertion, alteration, or
erasure, in any material part of a true document, by which another may be
defrauded; the addition of a false signature to a true instrument, or a real
signature to a false one; the insertion of paragraphs, or clauses, or the

change of a word or a letter, by which the legal effect of the instrument is
changed, are sufficient acts of forgery. But the alteration, to be suﬁicient,
must be material. It is not, therefore, forgery to insert in a written instru
ment any word which the law would supply. Signing the name of a ﬁctitious
person to an instrument, or of a person deceased, is a fraudulent alteration,
as well as the unauthorized use of the narrie of a living person. A man may
even be guilty of forgery by the use of his own name; as when one endorses
a bill of exchange, made payable to another person of the same name, and
thus negotiates it, knowing that he has no valid title. (fllead v. Young, 4
'1‘. R. 28; People v. Peacock, 6 Cowen, 72.) A document that is printed,
or partly written and partly printed, may be tl.e subject of forgery, as well
as one that is entirely written.
In forgeries, as in other criminal offenses, an evil or criminal intent is
necessary. This is not necessarily an intent to defraud a particular person
or persons; it is suﬂicient, if the design be to use the ﬁctitious instrument

as genuine.

If a forged instrument, therefore, be used, or put into circula

tion, the offense will be complete, although the forger intends to tak'e such
action subsequently as will avert all injury to those whose interests are af
fected. But if one employ another’s signature, believing on reasonable
grounds that he is authorized so to do as agent, there will be no forgery, on
account of the absence of fraudulent purpose. But a wrongful intent is gen

erally presumed from the commission of the act of forgery.
It is not necessary, by the common law, that any actual injury should re
sult from the forgery. The mere making or alteration of the writing, with
evil intent, is alone sufficient.

Both in England and in this country, there are comprehensive statutes
relating to the offense of forgery; and the provisions are frequently minute
and speciﬁc, to prevent the fraudulent fabrication of a large variety of legal
instruments. It is a general rule, that an alleged offender may be prosecuted
either under the State statute or under the common-law, if his act would
constitute forgery under either system of principles. But, in some States,
the common-law procedure has been entirely rejected.

l/!ter1'ug forged instruments, 2'. e., attempting to perpetrate an actual fraud
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By statute 5 Eliz., ch. 14, to forge or make, or knowingly to
publish or give in evidence, any forged deed, court-roll, or will,

with intent to affect the right of real property, either freehold or

copyhold, is punished by a forfeiture to the party grieved of
double costs and damages : by standing in the pillory, and having
both his ears cut off, and his nostrils slit, and seared; by for

feiture to the crown of the proﬁts of his lands, and by perpetual
imprisonment. For any forgery relating to a term of years, or
annuity, bond, obligation, acquittance, release, or discharge of

any debt or demand of any personal chattels, the same forfeiture
is given to the party grieved; and on the offender is inflicted the
pillory, loss of one of his ears, and a year's imprisonment ; the

second offence in both cases being felony without beneﬁt of
clergy.
Besides this general act, a multitude of others, since the Rev
olution (when paper-credit was ﬁrst established), have inﬂicted
capital punishment on the forging, altering, or uttering as true,
when forged, of any bank bills or notes, or other securities; of

bills of credit issued from the exchequer; of South-sea bonds,
&c.; of lottery tickets or orders ; of army or navy debentures ;

of East India bonds; of writings under the seal of the London,
or royal exchange assurance; of a letter of attorney or other
power to receive or transfer stock or annuities ; and on the per
sonating a proprietor thereof, to receive or transfer such annui
ties, stock, or dividends, 810.

There are also certain other general laws, with regard to
forgery. So that I believe, through the number of these gen
eral and special provisions, there is now hardly a case possi
ble to be conceived wherein forgery, that tends to defraud,
whether in the name of a real or ﬁctitious person, is not made a
capital crime.
These are the principal infringements of the rights of prop
erty ; which were the last species of offences against individuals
or private subjects which the method of distribution has led us
to consider. We have before examined the nature of all offences
by using them as genuine, was not at common law an essential element oi the

crime of forgery.

It is deemed, however, to be a substantive offense, and is

often so declared by statute.

held to be an uttering of it.

The putting of a forged deed on record has been

(I’a(;w v. 1‘c:;>le, 3 Abb. Dee. [N. Y.] 439.)
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against the public, or commonwealth, against the king or su
preme magistrate, the father and protector of that community ;
against the universal law of all civilized nations, together with
some of the more atrocious offences, of publicly pernicious con
sequence, against God and his holy religion- And these several
heads comprehend the whole circle of crimes and misdemeanors,
with the punishment annexed to each that are cognizable by the
laws of England.

CHAPTER XVI.
[BL. conu.—noox iv. cu. xvnt.]
.

Of [/10 jlleaus of Prevmti/1g Oﬁnrer.

WE are now arrived at the ﬁfth general branch, or head under
which I proposed to consider the subject of this book of our Com
mentaries; w'z., the means of prerle‘/ltilzg the commission of
crimes and misdemeanors. And really it is an honor, and almost
a singular one, to our English laws, that they furnish a title of
this sort ; siiicejwmle/ztz'vejustice is upon every principle of reason,
of humanity, and of sound policy preferable in all respects to
/>unz's/zz'zzg justice ; the execution of which, though necessary, and
in its consequences a species of mercy to the commonwealth,
is always attended‘ with many harsh and disagreeable circum
stances.
This preventive justice consists in obliging those persons,
whom there is a probable ground to suspect of future misbe
havior, to stipulate with and to give full assurance to the public
that such offence as is apprehended shall not happen ; by ﬁnding
pledges or securities for keeping the peace or for their good be
havior.

Let us therefore consider, ﬁrst, what this security is;

next, who may take or demand it; and lastly, how it may be dis
charged.
,
I. This security consists in being bound, with one or more
securities, in a recognizance or obligation to the king, entered on
record, and taken in some court or by some judicial oﬁicer;
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whereby the parties acknowledge themselves tc be indebted to
the crown in the sum required (for instance 1001.), with condition
to be void and of none effect, if the party shall appear in court
on such a day, and in the meantime shall keep the peace either
generally, towards the king and all his liege people ; or particu—

larly also, with regard to the person who craves the security. Or
if it be for the good behavior, then on condition that he shall
demean and behave himself well (or be of good behavior), either
generally or specially, for the time therein limited, as for one or
more years, or for life. This recognizance, if taken by a justice
of the peace, must be certiﬁed to the next sessions in pursuance
of the statute 3 Hen. VII., eh. I, and if the condition of such

recognizance be broken, by any breach of the peace in the one
case, or any misbehavior in the other, the recognizance becomes
forfeited or absolute : and being estrmtcd or extracted (taken out

from among the other records) and sent up to the exchequer, the
party and his sureties, having now become the king’s absolute
debtors, are sued for the several sums in which they are respect
ively bound.
2. Any justices of the peace, by virtue of their commission, or
those who are ex oﬂicia conservators of the peace, as was men
tioned in a former volume, may demand such security according
to their own discretionzor it may be granted at the request of any

subject, upon due cause shown, provided such demandant be
under the king’s protection. Wives may demand it against their
husbands; or husbands, if necessary, against their wives. But
feme coverts, and infants under age, ought to ﬁnd security by their

friends only, and not to be bound themselves : for they are inca
pable of engaging themselves to answer any debt ; which as we
observed, is the nature of these recognizances or acknowledg
ments.
3. A recognizance may be discharged, either by the demise
of the king to whom the recognizance is made ; or by the
death of the principal party bound thereby, if not before for
feited ; or by order of the court to which such recognizance is
certiﬁed by thejustices (as the quarter sessions, assizcs, or king's
bench), if they see sufﬁcient cause ; or in case he at whose re

quest it was granted, if granted upon a private account, will
release it, or does not make his appearance to pray that it may
by continued.

982 OF THE JIIEANS OF PRE VENTING UFFENCES.
Thus far what has been said is applicable to both species of
recognizances, for the peace and for the govd Z12/m"uior.' deface,
at legalitate, lucnda, as expressed in the laws of King Edward.

But as these two species of securities are in some respects dif
ferent, especially as to the cause of granting, or the means of
forfeiting them, I shall now consider them separately : and ﬁrst,
shall show for what cause such a recognizance, with sureties for
the jam; is grantable ; and then, how it may be forfeited.

I. Any justice of the peace may, at oﬂirio, bind all those to
keep the peace, who in his presence make any affray ; or threaten
to kill or beat another; or contend together with hot and angry
words ; or go about with unusual weapons or attendance, to the
terror of the people; and all such as he knows to be common
barretors; and such as are brought before him by the constable
for a breach of peace in his presence; and all such persons, as,

having been before bound to the peace, have broken it and for
feited their recognizances.

Also, wherever any private man hath

just cause to fear that another will burn his house or do him a
corporal injury, by killing, imprisoning, or beating him ; or that
he will procure others so to do; he may demand surety of the
peace against such person : and every justice of the peace is
bound to grant it, if he who demands it will make oath, that he

is actually under fear of death or bodily harm ; and will show that
he has just cause to be so, by reason of the other's menaces,
attempts, or having lain in wait for him; and will also farther
swear, that he does not require such surety out of malice, or for

mere vexation. This is called srwariug t/mpmce against another :
and, if the party does not ﬁnd such sureties, as the justice in his
discretion shall require, he may immediately be committed till _
he does.
2. Such recognizance for keeping the peace, uhen given,
may be forfeited by any actual violence, or even an assault, or
menace, to the person of him who demanded it, if it be a special
recognizance ; or, if the recognizance be general, by any unlaw~
ful action whatsoever, that either is or tends to a breach of the

peace ; or more particularly, by any one of the many species of
offences which are mentioned as crimes against the public peace
in the ninth chapter of this book: or by any private violence
committed against any of His Majesty's subjects. But a bare
trespass upon the lands or goods of another, which is a ground
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for a civil action, unless accompanied with a wilful breach of the

peace, is no forfeiture of the recognizance. Neither are mere
reproachful words, as calling a man a knave or liar, any breach of
the peace, so as to forfeit 0ne'.s recognizance (being looked upon
to be merely the effect of unmeaning heat and passion), unless
they amount to a challenge to fight.
The other species of recognizance, with sureties, is for the

gum’ abmmnce or gvori be‘/zar/for. This includes security for the
peace, and somewhat more: we will therefore examine it in the
same manner as the other.
I. First, then, the justices are empowered by the statute 34
Edw. III., eh. I, to bind over to the good behavior towards the

king and his people, all them that be not qfgoodfame, wherever
they be found; to the intent that the people be not troubled nor en
dangered, nor the peace diminished, nor merchants and others, pass

ing by the highways of the realm, be disturbed nor put in the peril
which may happen by such offenders. Under the general words
of this expression, that &e not qf goadfame, it is holden that a
man may be bound to his good behavior for causes of scandal,
roulra bouos mares, as well as :0/zira pm'cm: as, for haunting

bawdy-houses with women of bad fame ; or for keeping such
women in his own house: or for words tending to scandalize the
government, or in abuse of the officers of justice, especially in the
execution of their oﬂice. Thus also a justice may bind over all night
walkers ; eaves-droppers ; such as keep suspicious company, or are
reported to be pilferers or robbers ; such as sleep in the day, and
wake in the night ; common drunkards ; whoremasters ; the
putative fathers of bastards ; cheats ; idle vagabonds; and other

persons whose misbehavior may reasonably bring them within
the general words of the statutes, as persons not of good fame :
an expression, it must be owned, of so great a latitude, as leaves

much to be determined by the discretion of the magistrate him
self.

But if he commits a man for want of sureties, he must ex

press the cause thereof with convenient certainty ; and take care
that such cause be a good one.
2. A recognizance for the good behavior may be forfeited by
all the same means, as one for the security of the peace may be;

and also by some others. As, by going armed with unusual at
tendance, to the terror of the people; by speaking words tending
to sedition ; or by committing any of those acts of misbehavior.
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which the recognizance was intended to prevent. But not by .
barely giving fresh cause of suspicion of that which perhaps may
never actually happen: for, though it is just to compel suspected
persons to give security to the public against misbehavior that is
apprehended ; yet it would be hard, upon such suspicion, without
the proof of any actual crime, to punish them by a forfeiture
of their recognizance.1

CHAPTER XVII.

‘ mtmﬁi?

[BL. COMM.——BOOK 1v. cn. .\tX.]
Of Courl: of a Criminal _711risd1'd[on.
THE sixth, and last, object of our inquiries will be the method

of z'rgﬂz'oz‘z'ug those ;7zmz's/mzonts, which the law has annexed to par~
ticular offences; and which I have constantly subjoined to the
description of the crime itself. In the discussion of which I shall
pursue much the same general method that I followed in the
preceding book, with regard to the redress of civil injuries: by,
ﬁrst, pointing out the several courts of criminal jurisdiction,
wherein offenders
to order,
punishment;
and by,
Secondly,
deducing may
down,beinprosecuted
their natural
and explaining,

‘
as"
",.I'.'.
T" -'
"‘ E;
'
%~‘I .

the several proceedings‘ therein.
First, then, in reckoning up the several court: of criminal
jurisdiction, I shall, as in the former case, begin with an account

of such as are of a public and general jurisdiction throughout the l ' _
whole realm; and, afterwards, proceed to such as are only of a I .
private and .\-/>m'al jurisdiction, and conﬁned to some particular
parts of the kingdom.
'
I. The high court of j)arliamout; which is the supreme court ,
in the kingdom, not only for the making, but also for the execu- ;
1 The subjects of this chapter are matters of statutory regulation in the
various States of the Union; but there is a close resemblance between the
practice in this country and that detailed in the text; and the classes of cases '

in which persons may be bound over to keep the peace, are very much the
same as those here mentioned.
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tion of laws ; by the trial of great and enormous offenders,
whether lords or commoners, in the method of parliamentary im
peachment. As for acts of parliament to attaint particular per
sons of treason or felony, or to inﬂict pains and penalties, beyond
or contrary to the common law, to serve aspecial purpose,I
speak not of them ; being to all intents and purposes new laws,
made pro re nata, and by no means an execution of such as are
already in being. But an impeachment before the lords by the
commons of Great Britain, in parliament, is a prosecution of the
already known and established law, and has been frequently put in
practice; being a presentment to the most high and supreme court
of criminal jurisdiction by the most solemn grand inquest of the
whole kingdom.

A commoner cannot, however, be impeached

before the lords for any capital offence, but only for high misde
meanors: a peer may be impeached for any crime. And they
usually (in case of an impeachment of a peer for treason) address
the Crown to appoint a lord high steward for the greater dignity
and regularity of their proceedings; which high steward was
formerly elected by the peers themselves, though he was gener
ally commissioned by the king; but it hath of late years been
strenuously maintained, that the appointment of a high steward
in such cases is not indispcnsably necessary, but that the house
may proceed without one. The articles of impeachment are a
kind of bills of indictment, found by the House of Commons,
and afterwards tried by the Lords ; who are in cases of misde
meanors considered not only as their own peers, but as the peers
of the whole nation. This is a custom derived to us from the
constitution of the ancient Germans; who in their great councils
sometimes tried capital accusations relating to the public : “ /ice!
a;)ud cousz'lz'um arcusare quoque, at a’z'scrz3ne/z m;>z'lz's izzte/za’e're'."
And it has a peculiar propriety in the English constitution;
which has 1 much improved upon the ancient model imported
hither from the continent. For, though in general the union of
the legislative and judicial powers ought to be more carefully
avoided, yet it may happen that a subject, intrusted with the ad
ministration of public affairs, may infringe the rights of the
people, and be guilty of such crimes, as the ordinary magistrate
either dares not or cannot punish. Of these the representatives
of the people, or House of Commons, cannot properly judgt;

because their constituents are the parties injured, and can there
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fore only 1'11:/mac/1. But before what court shall this impeach
ment be triecl ? Not before the ordinary tribunals, which would
naturally be swayed by the authority of so powerful an accuser.
Reason therefore will suggest, that this branch of the legislature,
which represents the people, must bring its charge before the
other branch, which consists of the nobility, who have neither the

same interests nor the same passions as popular assemblies. This
is a vast superiority, which the constitution of this island enjoys,
over those of the Grecian or Roman republics; where the people
were at the same time both judges and accusers. It is proper
that the nobility should judge, to insure justice to the accused,
as it is proper that the people should accuse, to insure justice to
the commonwealth. And therefore, among other extraordinary
circumstances attending the authority of this court, there is one
of a very singular nature, which was insisted on by the House of
Commons in the case of the Earl of Danby, in the reign of
Charles II.; and it is now enacted by statute I2 and 13 \V. III.,

ch. 2, that no pardon under the great seal shall be pleadable
to an impeachment by the commons of Great Britain in parlia

ment.l
2. The court of king's ban:/z, concerning the nature of which
we partly inquired in the preceding book, was (we may remem
ber) divided into a crown side, and a plea side. And on the
crown side, or crown ofﬁce, it takes cognizance of all criminal

causes, from high treason down to the most trivial misdemeanor
or breach of the peace. Into this court also indictments from all
inferior courts may be removed by writ of car/z'orari, and tried either
at bar, or at nz'si j>rz'us, by a jury of the county out of which the
indictment is brought. The judges of this court are the supreme
coroners of the kingdom. And the court itself is the princi
pal court of criminal jurisdiction known to the laws of England.
For which reason by the coming of the court of king's bench into
any county (as it was removed to Oxford on account of the sickness
1 It is provided, by the United States Constitution, that charges of im
peachment shall be preferred by the House of Representatives, and that
they shall be tried before the Senate. In the several States of the Union,
the practice is the same; the lower and the higher legislative bodies exer
cising respectively similar functions. (See, upon this subject, page 85 8, note
3, anlr.)

OF COURTS OF CRIMINAL _‘7UR1SD1c'T10N.

987

in 1665), all former commissions of 0)/rr and tzmzz'm'r, and gen

eral jail delivery, are at once absorbed and determined zjﬂso
facto.
3. The high court of admiralty, held before the Lord High Ad
miral of England, or his deputy, styled the judge of the ad
miralty, is not only a court of civil but also of criminal jurisdic
tion.“ This court hath cognizance of all crimes and offences
committed either upon the sea, or on the coasts, out of the body

or extent of any English county; and by statute I5 Ric. II., ch.
3, of death and mayhem happening in great ships being and
hovering in the main stream of great rivers, below the bridges
of the same rivers, which are then a sort of ports or havens;
such as are the ports of London and Gloucester, though they lie
‘at a great distance from the sea. But, as this court proceeded
without jury, in a method much conformed to the civil law, the

exercise of a criminal jurisdiction there was contrary to the genius
of the law of England: inasmuch as a man might be there de
prived of his life by the opinion of a single judge, without the
judgment of his peers. And besides, as innocent persons might
thus fall a sacriﬁce to the caprice of a single man, so very gross
offenders might, apd did frequently, escapepunishment: for the
rule of the civil law is, how reasonably I shall not at present in
quire, that no judgment of death can be given against offenders,
without proof by two witnesses, or a confession of the fact by
themselves. This was always a great offence to this English
nation : and therefore in the eighth year of Henry VI. it was en
deavored to apply a remedy in parliament: which then miscar
ried for want of the royal assent. However, by the statute 28
Hen. VIII., ch. 15, it was enacted, that these offences should be

tried by commissioners of oycr and fer;/zz'/zer, under the king's
great seal ; namely, the admiral or his deputy, and three or four
more (among whom two common law judges are usually ap
pointed); the indictment being ﬁrst found by a grand jury of
twelve men, and afterwards tried by a petit jury: and that the
course of proceedings should be according to the law of the land.
2In regard to the present constitution of the Court of Admiralty, see
anle, page 660, note 3. Its jurisdiction has been variously modiﬁed by
statutes passed since the text was written, but it is not practicable nor im
portant to state their provisions. In this country, admiralty and maritime

jurisdiction is vested entirely in the courts of the United States.
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This is now the only method of trying marine felonies in the
court of admiralty; the judge ot the admiralty still presiding
therein, as the lord mayor is the president of the session of oyer
and ten/zz'/zcr in London.
These courts may be held in any part of the kingdom, and
their jurisdiction extends over crimes that arise throughout the
whole of-it, from one end to the other.

What follow are also of

a general nature, and universally diffused over the nation, but
yet are of a local jurisdiction, and conﬁned to particular districts.‘
Of which species are,
4, 5. The courts of oycr and tvrmz'rzer, and the general gad
deliz/erj/, which are held before the king’s commissioners, among
whom are usually two judges of the courts at \Vestminster, twice
in every year in every county of the kingdom ; except the four’
northern ones, where they are held only once, and London and
Middlesex, wherein they are held eight times. These were
slightly mentioned in the preceding book. \Ve then observed,
that, at what is usually called the assizes, the judges sit by vir
tue of five several authorities : two of which, the commission of

amizz and its attendant jurisdiction-of nisi prius, being princi
pally of a civil nature, were then explained at large; to which
Ishall only add, that these justices have, by virtue of several
statutes, a criminal jurisdiction also, in certain special cases.

The third, which is the commission of the /mace, was also treated
of in a former volume, when we inquired into the nature and of~
ﬁce of a justice of the peace. I shall only add, that all the jus
tices of the peace of any county, wherein the assizes are held,
are bound by law to attend them, or else are liable to a ﬁne ; in
order to return recognizances, &c., and to assist the judges in

such matters as lie within their knowledge and jurisdiction, and
in which some of them have probably been concerned, by way
of previous examination. But the fourth authority is the com
8 Other criminal courts have been established in England, by recent en'
actments. One of these is the “ Central Criminal Court,” established within
a district composed of London, Middlesex, and parts of adjacent Counties.
and having cognizance of offenses committed within this district. The other
is a court ot appellate jurisdiction, established for the “consideration of
crown cases reserved." This consists of the judges of the High Court of jus
tice, ﬁve ot whom constitute a quorum. This court considers questions of law
reserved upon cases tried in lower courts, which resulted in a conviction 0!

the prisoner.
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mission of 0)/zr and termiuer, to hear and determine all treasons,

felonies, and misdemeanors. This is directed to the judges and
several others, or any two of them ; but the judges or serjeants
at law only are of the quorum, so that the rest cannot act with
out the presence of one of them. The words of the commission
are, “to inquire, hear, and determine ; " so that by virtue of this

commission they can only proceed upon an indictment found at
the same assizes ; for they must ﬁrst inquire by means of the grand
jury or inquest, before they are empowered to hear and deter
mine by the help of the petit jury. Therefore they have, be
sides, ﬁfthly, a commission of general gaol—dclzt/my ,- which em

howers them to try and deliver every prisoner, who shall be in
the gaol when the judges arrive at the circuit town, whenever or
before whomsoever indicted, or for whatever crime committed.

It was ancicntly the course to issue special writs of gaol-delivery
for each particular prisoner, which were called the writs de bouo
at malo : but these being found inconvenient: and oppressive, a
g'E7lL‘7’[l[ commission for all the prisoners has long been established
in their stead. So that, one way or other, the gaols are in gen
eral cleared, and all offenders tried, punished, or delivered, twice

‘ in every year: a constitution of singular use andexcellence.
Sometimes also, upon urgent occasions, the king issues a special
or extraordinary commission of 0}/er and temzi/zer, and gaol-de-_
livery/, conﬁned to those offences which stand in need of immedi

ate inquiry and punishment: upon which the course of proceed
ing is much the same, as upon general and ordinary commis
sions.
_
6. The court of general quarter sessz'on.r of the peace is a court
that must be held in every county once in every quarter of a
year. It is held before two or more justices of the peace, one of
which must be of the quorum.

The jurisdiction of this court;

by statute 34 Edw. III., eh. I, extends to the trying and deter
mining all felonies and trespasses whatsoever : though they sel
dom, if ever, try any greater offence than small felonies within
the beneﬁt of clergy; their commission providing, that if any
case of difficulty arises, they shall not proceed to judgment, but
in the presence of one of the justices of the court of king's bench
or common pleas, or one of the judges of assize. And therefore
murders, and other capital felonies, are usually remitted for a

more solemn trial to the assizes.

They cannot also try any new
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created offence, without express power given them by the stat
ute which creates it. But there are many offences and particu
lar matters, which by particular statutes belong properly to this
jurisdiction, and ought to be prosecuted in this court: as, the
smaller misdemeanors against the public or commonwealth, not
amounting to felony ; and especially offences relating to the
game, highways, alehouses, bastard children, the settlement and

provision of the poor, vagrants, servants’ wages, apprentices, and
popish recusants. Some of these are proceeded upon by indict
ment ; and others in a summary way by motion and order there
upon ; which order may, for the most part, unless guarded against
by particular statutes, be removed into the court of king's bench,
by a writ of crrlio/zzrz'frzcz'os, and be there either quashed or con
ﬁrmed. The records or rolls of the sessions are committed to
the custody of a special oﬁicer denominated the custosrotulorum,
who is always a justice of the quorum ; and among them of the
quorum (saith Lambard) a man for the most part especially
picked out, either for wisdom, countenance, or credit.

The nom

ination of the custos rotu/orzmz (who is the principal rz"zzz'l officer
in the county, as the lord lieutenant is the chief in mz'lz'tary com
mand) is by the king's sign manual: and to him the nomination
of the clerk of the peace belongs ; which oﬁice he is expressly
forbidden to sell for money.‘
In most corporation towns there are quarter sessions kept be
fore justices of their own, within their respective limits: which
have exactly the same authority as the general quarter sessions
of the county, except in a very few instances.‘
4 The jurisdiction of the court of quarter sessions has been, in recent
times, much limited by statute, and it does not now extend to the trial of
capital felonies, nor of various felonies and misdemeanors of a graver

class.
5 In this country, each State has its own system of criminal courts.

Re~

ference must be made for information to the statutes, and books of practice.
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CHAPTER XVIII.
[m.. conn.-—1soo1< IV. cu. xx.]
Of Summary Ca/1r'1'£l1'aIzs.

WE are next, according to the plan I have laid down, to take
into consideration the proceedings in the courts of criminal juris
diction, in order to the punishment of offences. These are plain,
easy, and regular; the law not admitting any ﬁctions, as in civil

causes, to take place where the life, the liberty, and the safety of
the subject are more immediately brought into -jeopardy. And
these proceedings are divisible into two kinds ; summary and
regular: of the former, of which I shall brieﬂy speak, before we

enter upon the latter, which will require a more thorough and
particular examination.

.

By a smumary proceeding I mean principally such as is di
rected by several acts of parliament (for the common law is a
stranger to it, unless in the case of contempts) for the conviction
of offenders, and the inﬂicting of certain penalties created by
those acts of parliament. In these there is no intervention of a
jury, but the party accused is acquitted or condemned by the suf
frage of such persons only, as the statute has appointed for his
judge. An institution designed professedly for the greater ease '
of the subject, by doing him speedy justice, and by not harassing
the freeholders with frequent and troublesome attendances to try
every minute offence. But it has of late been so far extended
as, if a check be not timely given, to threaten the disuse of our
‘ admirable and truly English trial by jury, unless only in capital
cases.

For,

I. Of this summary nature are all trials of offences and frauds
contrary to the law of the a.rcz'se, and other branches of the rev
cuue: which are to be inquired into and determined by the com
missioners of the respective departments, or by justices of the
peace in the country.

II. Another branch of summary proceedings is that before
justires Qf tlze peace, in order to inﬂict divers petty pecuniary
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mulcts, and corporal penalties denounced by act of parliament
for many disorderly offences; such as common swearing, drunken
ness, vagrancy, idleness, and a vast variety of others.
The process of these summary convictions, it must be owned,

is extremely speedy. Though the courts of common law have
thrown in one check upon them, by making it necessary to sum
mon the party accused before he is condemned. After this
summons, the magistrate, in summary proceedings, may go
on to examine one or more witnesses, as the statute may
require, upon oath ; and then make his conviction of the offender,
in writing: upon which he usually issues his warrant, either to
apprehend the offender, in case corporal punishment is to be in

ﬁicted on him ; or else to levy the penalty incurred, by distress
and sale of his goods. This is in general, the method of sum
mary proceedings before ajustiee or justices of the peace ; but for
particulars we must have recourse to the several statutes, which

create the offence, or inﬂict the punishment: and which usually
chalk out the method by which offenders are to be convicted.
Otherwise they fall of course under the general rule, and can
only be convicted by indictment or information at the common
law.1
III. To this head, of summary proceedings, may also be pt op
erly referred the method, immcmorially used by the superior
courts of justice, of punishing contempts by altar/'mmzt, and the
subsequent proceedings thereon.
The contempts, that are thus punished, are either direct,
‘which openly insult or resist the powers of the courts, or the
persons of the judges who preside there; or else are ron.requcn
tial, which (without such gross insolence or direct opposition}
1 Provision is generally made by statute, in the several States of this coun
try, for summary convictions before justices of the peace or inferior magis
trates, for vagrancy, idleness, profane swearing, disorderly and riotous prac
tices, etc. It is a general rule that the methods of procedure prescribed by
such statutes must be strictly followed. (lieadlcrlort v. Sprague, 6]ohns. 1oi.\
Such statutes have been held not to he unconstitutional, though they dispense
with trial by jury; since they continue an established practice of the English
law, which has been from the earliest period a part of our judicial system.
(Duﬂ v. People, 1 Hill, 355 ; 6 Id. 75; Pea/)1: v. /iIrCart/1y, 45 How. l’r. 97.)
But this power of conviction without a jury cannot be extended to other

classes of cases than those in which it has ordinarily and customarily been
employed.

(See I/V}/M8/l(1”It')' v. l’co1ﬁh', 13 N. Y. 378; Hill v. People, 2.:

N. Y. 3b3; [>‘n/i/win v. New York, 42 B.tr'l). 549; see also 42 & 43 Vict. c. 49.)
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plainly tend to create a universal disregard of their authority.
The principal instances, of either sort, that have been usually
punishable by attachment, are chieﬂy of the following kinds. I.
Those committed by inferior judges and magistrates; by acting
unjustly, oppressively, or irregularly, in administering those por
tions of justice which are intrusted to their distribution: or by
disobeying the king's writs issuing out of the superior courts, by
proceeding in a cause after it is put a stop to or removed by writ
of prohibition, cerlz'omrz', error, szzperszdcar, and the like.

For, as

the king's superior courts (and especially the courts of the king’s
bench) have a general superintendence over all inferior jurisdic
tions, any corrupt or iniquitous practices of subordinate judges
are contempts of that superintending authority, whose duty it is
to keep them within the bounds of justice. 2. Those committed by
sheriffs, bailiffs, jailers, and other oﬂicers of the court by abusing
the process of the law, or deceiving the parties, by any acts of
oppression, extortion, collusive behavior, or culpable neglect of
duty. 3. Those committed by attorneys and solicitors, who are
also oﬁicers of the respective courts: by gross instances of fraud
and corruption, injustice to their clients. or other dishonest prac
tice. For the malpractice of the officers reﬂects some dishonor
on their employers : and, if frequent or unpunished, creates
among the people a disgust against the courts themselves. 4.
Those committed by jurymen, in collateral matters relating to
the discharge of their oﬁice ; such as making default, when

summoned; refusing to be sworn, or to give any verdict ; eating
or drinking without the leave of the court, and especially at the cost
of either party; and other misbehavior or irregularities of a simi
lar kind: but not in mere exercise of their judicial capacities, as
by giving a false or erroneous verdict. 5. Those committed by
witnesses: by making default when summoned, refusing to be
sworn or examined, or prevaricating in their evidence when sworn.
6. Those committed by parties to any suit, or proceeding before
the court: as by disobedience to any rule or order, made in the

progress of a cause ;by non-payment of costs awarded by the court
upon a motion ; or, by non-observance of awards duly made by arbi
trators or umpires, after having entered into a rule for submitting
to such determination. Indeed the attachment for most of this
species of contempts, and especially for non-payment of costs and
non-performance )f awards, is to be looked upon rather as
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a civil execution for the beneﬁt of the injured party, though car
ried on in the shape of a criminal process for a contempt of the
authority of the court. 7. Those committed by any other persons
under the degree of a peer: and even by peers themselves, when
enormous and accompanied with violence, such as forcible rcsrau:
and the like ; or when they import a disobedience to the king's
great prerogative writs of prohibition, /mbeas coryﬁus, and the
rest. Some of these contempts may arise in the face of the
court, as by rude and contumelious behavior; by obstinacy, per
verseness, or prevarication: by breach of the peace, or any wil
ful disturbance whatever : others in the absence of the party ; as
by disobeying or treating with disrespect the king's writ, or the

rules or process of the court; by perverting such writ or process
to the purposes of private malice, extortion, or injustice ; by speak
ing or writing contemptuously of the court or judges, acting in
their judicial capacity; by printing false accounts (or even true
ones without proper permission) of causes then depending in
judgment; and by anything, in short, that demonstrates a gross
want of that regard and respect, which whenonce courts of jus
tice are deprived of, their authority (so necessary for the good
order of the kingdom) is entirely lost among the people.2 The
process of attachment, for these and the like contempts, must ne
cessarily be as ancient as the laws themselves. For laws, without
a competent authority to secure their administration from diso
bedience and contempt, would be vain and nugatory. A power
therefore in the supreme courts of justice to suppress such con
tempts, by an immediate attachment of the offender, results from

the ﬁrst principles of judicial establishments, and must be an insep
arable attendant upon every superior tribunal. Accordingly we
ﬁnd it actually exercised as early as the annals of our law extend.
If the contempt be committed in the face of the court, the
offender may be instantly apprehended and imprisoned, at the
discretion of the judges, without any farther proof or examination.
But in matters that arise at a distance, and of which the court

cannot have so perfect a knowledge, unless by the confession of
1 There are statutes in force, in the several American States, providing for
the punishment of criminal contempts before courts of justice.
Such acts

in violation of judicial authority and prerogatives, and in hindrance of the
regular administration of justice, are usually denominated contempts, as an
described and enumerated in the tevt.
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the party or the testimony of others, if the judges upon aﬂin'az/1'!
see suﬁicient ground to suspect that a contempt has been com
mitted, they either make a rule on the suspected party to show
cause why an attachment should not issue against him; or, in
very ﬂagrant instances of contempt, the attachment issues in the
ﬁrst instance; as it also does, if no sufﬁcient cause be shown to
discharge, and thereupon the court conﬁrms, and makes absolute,

the original rule. This process of attachment is merely intended
to bring the party into court: and, when there, he must either
stand committed, or put in bail, in order to answer upon oath to
such intcrragat0rz'es as shall be administered to him, for the better
information of the court with respect to the circumstances of
the contempt. These interrogatories are in the nature of a
charge or accusation, and must by the course of the court be
exhibited within the ﬁrst four days: and, if any of the inter
rogatories are improper, the defendant may refuse to answer it,
and move the court to have it struck out. If the party can clear
himself upon oath, he is discharged; but. if perjured, may be
prosecuted for the perjury. If he confesses the contempt, the
court will proceed to correcthim by ﬁne, or imprisonment, or

both, and sometimes by a corporal or infamous punishment. But
if he wilfully and obstinately refuses to answer, or answers in an
evasive manner, he is then clearly guilty of a high and repeated
contempt, to be punished at the discretion of the court.

It cannot have escaped the attention of the reader, that this
method of making the defendant answe'r upon oath to a criminal
charge, is not agreeable to the genius of the common law in any
other instance; and seems indeed to have been derived to the

courts of king's bench and common pleas through the medium
of the courts of equity.
For the whole process of the courts of

equity, in the several stages of a cause, and ﬁnally to enforce
their decrees, was, till the introduction of sequestrations, in the

nature of a process of contempt; acting only in prrsonam and
not in mm. And there, after the party in contempt has an
swered the interrogatories, such his answer may be contradicted

and disproved by aﬁidaz/its of the adverse party : whereas, in the
courts of law, the admission of the party to purge himself by
oath is more favorable to his liberty, though perhaps not less
dangerous to his conscience ; for, if he clears himself ly his an

swers, the mmplaint is totally dismissed.

And, with regard to
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this singular mode of trial, thus admitted in this one particular
instance, I shall only for the present observe, that as the process
by attachment in general appears to be extremely ancient, and
has in more modern times been recognized, approved, and con
ﬁrmed by several express acts of parliament, so the method of
examining the delinquent himself upon oath with regard to the
contempt alleged, is at least of as high antiquity, and by long
and immemorial usage is now become the law of the land.

CHAPTER XIX.
[BL. comr.—noox IV. cn. xxr]
Of Arrests.

WE are now to consider the regular and ordinary method of
proceeding in the courts of criminal jurisdiction; which may be
distributed under twelve general heads, following each other in
a progressive order, w'z. : 1. Arrest ; 2. Commitment, and
bail ; 3. Prosecution ; 4. Process; 5. Arraignment, and its
incidents; 6. Plea, and issue ; 7. Trial, and conviction ; 8.

Clergy ; 9. Judgment, and its consequences ; IO. Reversal of
judgment; II. Reprieve, or pardon; 12. Execution ;—all of
which will be discussed in the subsequent part of this book.
First, then, of an arrest; which is the apprehending or re
straining of one’s person, in order to be forthcoming to answer an
alleged or suspected crime. To this arrest all persons what
soever are, without distinction equally liable in all criminal cases :
but no man is to be arrested, unless charged with such a crime,

as will at least justify holding him to bail when taken. And, in
general, an arrest may be made four ways: I. By warrant; 2.
By an oﬁicer without warrant; 3. By a private person also
without a warrant; 4. By a hue and cry.
I. A warrant may be granted in extraordinary cases by
the privy council, or secretaries of state ; but ordinarily by
justices of the peace.1 This they may do in any cases where they
' The necessary contents of a warrant, the mode of obtaining its issue,
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have a jurisdiction over the offence ; in order to compel the per
son accused to appear before them: for it would be absurd to
give them power to examine an offender, unless they had also a
power to compel him to attend, and submit to such examination.
And this extends undoubtedly to all treasons, felonies, and

breaches of the peace; and also to all such offences as they have
power to punish by statute. Sir Edward Coke, indeed, hath laid
it down that a justice of the peace cannot issue a warrant to ap
prehend a felon upon bare suspicion ; no, not even till an indict
ment be actually found: and the contrary practice is by others
held to be grounded rather upon connivance than the express
rule of law ; though now by long custom established. A doctrine
which would in most cases give a loose to felons to escape with
out punishment ; and therefore Sir Matthew Hale hath combated
it with invincible authority and strength of reason : maintaining,
I. That a justice of the peace hath power to issue a warrant to ap
prehend a person acrused of felony, though not yet z'ndiclm'; and,
2. That he may also issue a warrant to apprehend a person sus
jwrtcd of felony, though the original suspicion be not in himself,
but in the party that prays his warrant; because he is a com
petent judge of the probability offered to him of such suspicion.
But in both cases it is ﬁtting to examine upon oath the party
requiring a warrant as well to ascertain that there is a felony or
other crime actually committed. without which no warrant should
be granted; as also to pram’ the cause and probability of suspect
ing the party against whom the warrant is prayed. This warrant
ought to be under the hand and seal of the justice, should set forth
the time and place of making, and the cause for which it is made,
and should be directed to the constable or other peace
olﬁcer (or, it may be, to any private person by name), requiring
him to bring the party either generally before any justice of the
peace for the county, or only before the justice who granted it;
the method and time of execution and return, etc., are usually prescribed in
this country by statute, and such statutory provisions must be strictly fol
lowed. There are no differences of material importance between the usual
practice in this country, and that stated in the text. It is provided by the
United States Constitution, that“ no warrants shallissue except upon prob
able cause, supported by oath or aﬁirmation, and particularly describing
the place to be searched, and the persons or things to be seized.” (Am’ts,
Art. 4.)
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the warrant in the latter case being called 1 special warrant.

A

general warrant to apprehend all persons suspected, without

naming or particularly describing any person in special, is illegal
and void for its uncertainty ; for it is,the duty of the magistrate,
and ought not to be left to the oﬁicer, to judge of the ground of
suspicion. And a warrant to apprehend all persons, guilty of a
crime therein speciﬁed, is no legal warrant: for the point, upon
which its authority rests, is a fact to be decided on a subsequent
trial; namely, whether the person apprehended thereupon, be

really guilty or not.

It is therefore in fact no warrant at all ;

for it will not justify the officer who acts under it: whereas a
warrant properly penned (even though the magistrate who
issues it should exceed his jurisdiction), will by statute 24 Geo.
lI., ch. 44, at all events indemnify the officer who executes the

same ministerially. And when a warrant is received by the
officer he is bound to execute it, so far as the jurisdiction of the
magistrate and himself extends. A warrant from the chief, or
other, justice of the court of king's bench extends all over the
kingdom: and is tested, or dated, E/zgiand; not Oxford:/u'r¢-,

Berks, or other particular county.

But the warrant of a justice

of the peace in one county, as Yorkshire, must be backed,

that is, signed by a justice of the peace in another, as Mid
dlesex, before it can be executed there. Formerly, regularly
speaking, there ought to have been afresh warrant in every fresh
county : but the practice of backing warrants had long prevailed
without law, and was at last authorized by statutes 23 Geo. IL,
ch. 26, and 24 Geo. II., ch. 55. And now, by statute 13 Geo. III.,
ch. 31, any warrant for apprehending an English offender, who
may have escaped into Scotland, and ‘Z/itt‘ mvzra, may be endorsed

and executed by the local magistrates, and the offender conveyed
back to that part of the united kingdom, in which such offence
was committed.
2. Arrest by oﬂiccrs wit/zout warrazzt, may be executed, 1.

By a justice of the peace ; who may himself apprehend, or cause
to be apprehended, by word only, any person committing a felony
or breach of the peace in his presence. 2. The sheriff, and, 3.
The coroner, may apprehend any felon within the county with
out warrant. 4. The constable, of whose office we formerly
spoke, hath great original and inherent authority with regard to
arrests. He may, without warrant, arrest any one for a breach
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of the peace, committed in his view, and carry him before a jus
tice of the peace. And, in case of felony adually committed, or
a dangerous wounding, whereby felony is like to ensue, he may
upon probable suspicion arrest the felon; and for that purpose
is authorized (as upon a justice's warrant) to break open doors,
and even to kill the felon if he cannot otherwise be taken; and,

if he or his assistants be killed in attempting such arrests, it is
murder in all concerned. 5. VVatchmen, either those appointed
by the statute of \Vinchester, 13 Edw. I., ch. 4, to keep watch

and ward in all towns from sun-setting to sun-rising, or such as
are mere assistants to the constable, may virtute 0_ﬂfciz' arrest all

offenders and particularly night-walkers, and commit them‘ to
custody till the morning.
3, Any private person (and a forliori a peace-officer) that is
present when any felony is committed, is bound by the law to
arrest the felon, on pain of ﬁne and imprisonment, if he escapes
through the negligence of the standers-by. And they may jus
tify breaking open the doors upon following such felon; and if
flay kill /rim, provided he cannot be otherwise taken, it is justi
ﬁable ; though if 1/zey are killed in endeavoring to make such ar
rest, it is murder. Upon probable suspicion also a private
person may arrest the felon, or other person so suspected.2 But
he cannot justify breaking open doors to do it; and if either
party kill the other in the attempt, it is manslaughter, and no
more. It is no more, because there is no malicious design to
kill: but it amounts to so much, because it would be of most

pernicious consequence, if, under pretence of suspecting felony,
any private person might break open a house, or kill another;
2 There is this important difference between the right of an ofﬁcer and of
a private person, to arrest for felony without warrant; that an oﬁicer will be

justified, though the person taken into custody be innocent, if he acted u] on
areasonable suspicion that a felony had actually been committed, though
none was committed in.fact ; while a private person will only be justiﬁed,

under similar circumstances, in case a felony had actually been committed by
some one, (though not by the person arrested), and he acted upon reasonable
suspicion that the prisoner was the guilty person. (Halley v.1I[z'.r, 3 Wend.
3 50.) Both ofﬁcers and private persons may arrest for a breach of the peace
committed in their presence, but not in other cases of misdemeanor, unless
authority be speciﬁcally given by statute. (Taylor v. S2;-ong, 3 \Vend. 384;
b’ur/rs v. Erbeu, 40 N. Y. 463; P/H111}:-v. Trull, 11 Johns. 486.)

The old doctrine of arrest by “ hue and cry,” is now of little more than
historical interest.
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and also because such arrest upon suspicion is barely pcnnitted
by the law, and not evy'oz'rzea', as in the case of those who are
present when a felony is committed.
4. There is yet another species of arrest, wherein both oﬁi
cers and private men are concerned, and that is, upon a /me and
cry, raised upon a felony committed. A hue (from /zuer, to
shout, and cry), /zm‘esz'zun ct clamor, is the old common law pro

cess of pursuing, with horn and with voice, all felons and such as
have dangerously wounded another. Hue and cry may be raised
either by precept of a justice of the peace, or by a peace-ofﬁcer,
or by any private man that knows of a felony. The party rais
ing it must acquaint the constable of the vill with all the circum

stances which he knows of the felony, and the person of the
felon ; and thereupon the constable is to search his own town,

and raise all the neighboring vills, and make pursuit with horse
and foot; and in the prosecution of such hue and cry the consta
ble and his attendants have the same powers, protection, and in
demniﬁcation, as if acting under a warrant of a justice of the
peace.
But if a man wantonly or maliciously raises a hue and
cry, without cause, he shall be severely punished as a disturber
of the public peace.
In order to encourage farther the apprehending of certain
felons, rewards and immunities are bestowed on such as bring

them to justice, by divers acts of parliament.

CHAPTER XX.
[BL. COMM.—BOOK rv. ca. xxu.]
Of Commitment and Bail.

WHEN a delinquent is arrested by any of the means men
tioned in the preceding chapter, he ought regularly to be carried
before a justice of the peace : and how he is there to be treated,
[shall next show, under the second head, of commitment and

bail.
The justice before whom such prisoner is brought, is bound
immediately to e,ramz'ue the circumstances of the crime alleged;

01" COJVMITIWENT AND BAIL.

root

and to this end by statute 2 8: 3 Ph. 8: M., ch. 10, he is to take

in writing the examination of such prisoner, and the information
of those who bring him: which Mr. Lambard observes, was the
ﬁrst warrant given for the examination of a felon in the English
law. For at the common law mvno tmrbalurpradere sciﬂrzmz : and
his fault was not to be wrung out of himself, but rather to be dis

covered by other means and other men. If upon this inquiry it
manifestly appears, that either no such crime was committed, or
that the suspicion entertained of the prisoner was wholly ground
less, in such cases only it is lawful totally to discharge him. Other
wise he must either be committed to prison, or give bail : that is, put

in securities for his appearance, to answer the charge against him.
This commitment, therefore, being only for safe custody, wherever

bail will answer the same intention, it ought to be taken ; as in
most of the inferior crimes ; but in felonies, and other offences of

a capital nature, no bail can be a security equivalent to the actual
custody of the person. For what is there that a man may not
be induced to forfeit to save his own life? and what satisfaction
or indemnity is it to the public, to seize the effects of them who
have bailed a murderer, if the murderer himself be suffered to

escape with impunity?

Vi/hat the nature of bail is, hath been

shown in the preceding book, 21112., a delivery of bailment, of a

person to his sureties, upon their giving (together with himself)
suﬁicient security for his appearance ; he being supposed to
continue in their friendly custody, instead of going to jail. In
civil cases we have seen that every defendant is bailable ; but in
criminal matters it is otherwise. Let us, therefore, inquire, in
what cases the party accused ought, or ought not, to be admitted
to bail.
And, ﬁrst, to refuse or delay to bail any person bailable, is an

offence against the liberty of the subject, in any magistrate by
the common law, as well as by the statute Westm. I, 3 Edw. I.,
ch. 15, and the /mbms £01771/s act, 31 Car. lI., ch. 2. And, lest
the intention of the law should be frustrated by the justices re
quiring bail to a greater amount than the nature of the case de
mands, it is expressly declared by statute I W. & M. stat. 2. eh,
I, that excessive bail ought not to be required ; though what bail
should be called excessive, must be left to the courts, on consid
ering the circumstances of the case, to determine. And, on the

other hand, if the magistrate takes insuﬂicient bail, he is liable
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to be ﬁned, if the criminal doth not appear. Bail may be taken
either in court, or in some particular cases by the sheriff, coro
ner, or other magistrate; but most usually by the justices of the
peace. Regularly, in all offences either against the common law
or act of parliament, that are below felony, the offender ought to
be admitted to bail, unless it be prohibited by some special act
of parliament. In order, therefore, more precisely to ascertain
what offences are bailable,

Let us next see, who may not be admitted to bail, or
what offences are not bailable. And here I shall not consider
any one of those cases in which bail is ousted by statute, from
prisoners convicted of particular offences: for then such impris
onment without bail is part of their sentence and punishment.
But, where the imprisonment is only for safe custody bcforo the
conviction, and not for punishment aftw'ward.s‘, in such cases
bail is ousted or taken away, wherever the offence is of a
very enormous nature : for then the public is entitled to demand
nothing less than the highest security that can be given, w'z., the
body of the accused; in order to insure that justice shall be
done upon him, if guilty. Such persons, therefore, as the author
of the Mirror observes, have no other securities but the

four walls of the prison.

By the ancient common law, before

and since the conquest, all felonies were bailable, till murder was
excepted by statute: so that persons might be admitted to bail
before conviction almost in every case. But the statute Westm.
I, 3 Edw. I., ch. 15, takes away the power of bailing in treason,

and in divers instances of felony. The statutes 23 Hen.
VI'., ch. 9, and I & 2 Ph. & Mar. ch. 13, give further regulations
in this matter; and upon the whole we may collect, that no
justice of the peace can bail, I. Upon an accusation of treason :
nor, 2. Of murder: nor, 3. In case of manslaughter, if the
prisoner be clearly the slayer, and not barely suspected to be so;
or if any indictment be found against him: nor, 4. Such as,
being committed for felony, have broken prison ; because

it not only carries a presumption of guilt, but is also superadding
one felony to another : 5. Persons outlawed : 6. Such as
have abjured the realm : 7. Persons charged with arson. Others

are of a dubious nature; as, 8. Thieves openly defamed and
known: 9. Persons charged with other felonies, or manifest and
enormous offences, not being of good fame: and 10. Accessories
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to felony, that labor under the same want of reputation.

These

seem to be in the discretion of the justices, whether bailable

or not.

The last class are such as must be bailed upon offering

sufﬁcient surety ; as, II. Persons of good fame, charged with a
bare suspicion of manslaughter, or other inferior homicide; 12.

Such persons, being charged with petit larceny, or any felony
not before speciﬁed: or, I3. \/Vith being accessory to any felony.
Lastly, it is agreed that the court of kings bench (or any judge
thereof in time of vacation) may bail for any crime whatsoever, be
it treason, murder, or any other offence, according to the circum

stance of the case. And herein the wisdom of the law is very
manifest. To allow bail to be taken commonly for such enor
mous crimes, would greatly tend to elude the public justice : and
yet there are cases, though they rarely happen, in which it
' would be hard and unjust to conﬁne a man in prison, though

accused even of the greatest offence.

The law has therefore

provided one court, and only one, which has a discretionary

power of bailing in any case: except only, even to this high
jurisdiction, and of course to all inferior ones, such persons
as are committed by either house of parliament, so long as the

session lasts : or such as are committed for contempts by any of
the king's superior courts of justice.
Upon the whole, if the offence be not bailable, or the party

cannot ﬁnd bail, he is to be committed to the county jail by the
mz'tz‘z'mus of the justice, or warrant under his hand and seal, con

taining the cause of his commitment : there to abide till
delivered by due course of law. But this imprisonment, as has
been said, is only for safe custody, and not for punishment;
therefore in this dubious interval between the commitment
and trial, a prisoner ought to be used with the utmost humanity:
and neither be loaded with needless fetters, or subjected to other
hardships than such as are absolutely requisite for the purpose
of conﬁnement only; though what are so requisite, must too
often be left to the discretion of the jailers ; who are frequently
a merciless race of men, and, by being conversant in scenes of

misery, steeled against any tender sensation.1

‘

l The subject of commitment and bail is peculiarlya matter of statutory
regulation in this country; but the general methods of procedure are not
materially different from thore above stated.
It is provided by the United
State Constitution, and by thc State constitutions. that “excessive bail shall
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CHAPTER XXI.
[ran COMM.—BO0K IV. en. xxm.]
Of I/ze Several Made: of Proserulion.

THE next step towards the punishment of offenders is their
prosecution or the manner of their formal accusation.

And this

is either upon a previous ﬁnding of the fact by an inquest
or grand jury ; or without such previous ﬁnding. The former
way is either by /)7t’S6’IZl'I/Z6‘/It or 2'/zdzﬁzrzuzt.
I. A presentment, gcmvnl/y taken, is a very comprehensive
term ; including not only presentments properly so called, but also
inquisitions of oﬁice, and indictments by a grand jury. A pre
sentment,.propm'/_y speaking, is the notice taken by a grand jury
of any offence from their own knowledge or observation, without

any bill of indictment laid before them at the suit of the king : as
the presentment of a nuisance, a libel and the like ; upon which
the officer of the court must afterwards frame an indictment,

before the party presented can be put to answer it. An inquisi
tion of office is the act of a jury summoned by the proper officer
to inquire of matters relating to the crown, upon evidence laid
before them.
Some of these are in themselves convictions, and
cannot afterwards be traversed or denied; and therefore the

inquest or jury ought to hear all that can be alleged on both
sides. Of this nature are all inquisitions of fe/0 de se; of ﬂight
in persons accused of felony; of deodands, and the like. Other
inquisitions may be afterwards traversed and examined ; as par
ticularly the coroner's inquisition of the death of a man, when
not be required,” but the determination of the proper amount in any par
ticular case is left largely to the discretion of the court. An act of Congress
provides that, upon all arrests in criminal cases, bail shall be admitted, ex
cept where the punishment may be death, in which cases it shall not be ad
mitted but by the supreme or a circuit court, or by a justice of the supreme
court, a circuit judge, or a judge of the district court, who shall exercise their

discretion therein, regarding the nature and circumstances of the offense, and
of the evidence and the usages 01 law.

(U. S. Rev. Stat. §§ 1015, 10:6.)

In

the several States, authority to admit to bail in cases of felony is usually
reserved to the superior courts or magistrates.
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it ﬁnds any one guilty of homicide; for in such cases the offender
so presented must be arraigned upon this inquisition, and may
dispute the truth of it ; which brings it to a kind of indictment,
the most usual and effectual means of prosecution, and into
which we will therefore inquire a little more minutely.
II. An iudiclmmt is a written accusation _of one or more

persons of a crime or misdemeanor, preferred to, and presented

upon oath by, a grand jury. To this end the sheriff of
every county is bound to return to every session of the peace,
and every commission of oysr and tevmi/zer, and of general gaol
delivery, twenty-four good and lawful men of the county, some
out of every hundred, to inquire, present, do, and execute all
those things, which on the part of our lord the king shall then and
there he commanded them.1 They ought to be freeholders, but
to what amount is uncertain: which seems to be casus omisrur,
and as proper to be supplied by the legislature as the qualiﬁcations

of the petit jury, which were formerly equally vague and uncer
tain, but are now . settled by several acts of parliament.
However, they are usually gentlemen of the best ﬁgure in
the county. As many as appear upon this panel are sworn
upon the grand jury, to the amount of twelve at the least, and not
more than twenty-three: that twelve may be a majority.
This grand jury are previously instructed in the articles
of their inquiry, by a charge from the judge who presides upon
the bench.

They then withdraw, to sit and receive indictments,

which are preferred to them in the name of the king, but at the
the suit of any private prosecutor; and they are only to hear
‘ In a few of the American States, the number of members requisite to
form a grand jury has been changed by statute. Thus in New York it is
provided that there shall not be more than twenty-three, nor less than six
teen persons sworn on any grand jury; and in Massachusetts the number
varies from thirteen to twenty-three.

But the rule seems to be universal,

that the concurrence of twelve only is necessary for the ﬁnding of an indict
ment.
This method of prosecution has been deemed of such fundamental impor
tance to the liberty of the citizen, that it has been provided in the United
States Constitution, and in the constitutions of the several States, that no
man shall be tried for a criminal offense (except for crimes of an inferior
grade, or such as occur among the military and naval forces), unless on pre

sentment or indictment by a grand jury.

After an indictment is found, the

cause is tried before a petit jury, which consists of twelve men, whose ver
dict must be unanimous.
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evidence on behalf of the prosecution: for the finding of an
indictment is only in the nature of an inquiry or accusation,
which is afterwards to be tried and determined ; and the grand
jury are only to inquire upon their oaths, whether there be suffi
cient cause to call upon the party to answer it.
A grand jury,
however, ought to be thoroughly persuaded of the truth of
an indictment so far as their evidence goes; and not to rest
satisﬁed merely with remote probabilities : a doctrine that might
be,applied to very oppressive purposes.

The grand jury are sworn to inquire, only for the body of
the county, pro corpora comz'tatu.r; and therefore they cannot
regularly inquire of a fact done out of that county for which
they are sworn, unless particularly enabled by an act of parlia
ment. In general, all offences must be inquired into as well as
tried in the county where the fact is committed. Yet if larceny
be committed in one county, and the goods carried into another,
the offender may be indicted in either ; for the offence is com
plete in both. Or he may be indicted in. England, for larceny
in Scotland, and carrying the goods with him into England, or
vice 'versa,' or for receiving in cne part of the United Kingdom
goods that have been stolen in another. But for robbery, bur
glary, and the like, he can only be indicted where the fact was
actually committed ; for though the carrying away and keeping
of the goods is a continuation of the original taking, and is
therefore larceny in the second county, yet it is not a robbery
or burglary in that jurisdiction.
When the grand jury have heard the evidence, if they think
-t a groundless accusation, they used formerly to indorse on the
caek of the bill, “ zlg/mramus ;" or, we know nothing of it : inti

mating that though the facts might possibly be true, that truth
did not appear to them : but now, they assert in English more
absolutely, “ not a true bill ;" or (which is the better way) “not
found ;" and then the party is discharged without further an
swer. But a fresh bill may afterwards be preferred to a subse

quent grand jury.

If they are satisﬁed of the truth of the accusa

tion, they then indorse upon it, “ a true bill ;" anciently, “ bi//ll

rw/"a."

The indictment is then said to be found, and the party

stands indicted. But to ﬁnd a bill there must at least twelve of the
jury agree: for so tender is the law of England of the lives of
the subjects, that no man can be convicted at the suit of the
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king of any capital offence, unless by the unanimous voice of
twenty-four of his equals and neighbors: that is, by twelve at
least of the grand jury, in the ﬁrst place, assenting to the accu
sation: and afterwards, by the whole petit jury, of twelve more,
ﬁnding him guilty, upon his trial. But if twelve of the‘ grand
jury assent, it is a good presentment, though some of the rest
disagree. And the indictment, when so found, is publicly deliv
ered into court.
Indictments must have a precise and sufficient certainty.
By statute I Hen. V., ch. 5, all indictments must set forth the
christian name, surname, and addition of the state, and degree,

mystery, town or place, and the county of the offender: and all
this to identify his jbzrsoiz. The time, and place, are also to be
ascertained by naming the day, and township, in which the fact
was committed: though a mistake in these points is in general
not held to be material, provided the time be laid previous to
the ﬁnding of the indictment. and the flare to be within the
jurisdiction of the court; unless where the place is laid, not
merely as a 2/cuue, but as part of the description of the fact.
But sometimes the time may be very material. where there is
any situation in point of time assigned for the prosecution of
offenders: as by the statute 7 Will. III., ch. 3, which enacts,

that no prosecution shall be had for any of the treasons or mis
prisions therein mentioned (except an assassination designed or
attempted on the person of the king), unless the bill of indict

ment be found within three years after the offence committed :’
and in case of murder, the time of the death must be laid within

a year and a day after the mortal stroke was given. The offence
itself must also be set forth with clearness and certainty; and in
some crimes particular words of art must be-used, which are so
appropriated by the law to express the precise idea which it
entertains of the offence, that no other words, however synony

mous they may seem, are capable of doing it. Thus, in treason,
the facts must be laid to be done “ treasonably and against his
2 Statutes of limitation have been passed in a number of the States, in re
gard to the trial of criminal offenses. Thus in New York it is provided that
indictments for murder may be found at any time after the death of the per

son killed, but in all other cases they must be found within ﬁve years after
the commission of the offense; but the time during which the defendant re
sides without the State, is not estimated as part of the ﬁve years. (Penal Code
§§ mr-14;.)
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allegiance ; " anciently, “ proditorie at coulra lzlgeantzke sme debi
lum :” else the indictment is void.

In indictments for murder,

it is necessary to say that the party indicted “murdered,” not
“ killed," or “slew,” the other; which, till the late statute was

expressed in Latin by the word “murd/'a':1z'l.”

In all indictments

for felonies, the adverb “ feloniously,” “felom'ce," must be used;

and for burglaries also, “ bmglariter,” or in English, “ burglari
ously :” and all these to ascertain the intent. In rapes, the word
“ m/;uz'l," or “ ravished,” is necessary, and must not be expressed
by any periphrasis ; in order to render the crime certain. So in
larcenies also, the words “felouice aj>z't ct asjborz/azzz't, feloniously
took and carried away," are necessary to every indictment; for
these only can express the very offence. Also in indictments
for murder, the length and depth of the wound should in general
be expressed, in order that it may appear to the court to have
been of a mortal nature: but if it goes through the body, then
its dimensions are immaterial, for that is apparently sufficient to
have been the cause of the death.

Also, where a limb, or the

like, is absolutely cut off, there such description is impossible.
Lastly, in indictments, the value of the thing, which is the sub

ject or instrument of the offence, must sometimes be expressed.
In indictments for larcenies this is necessary, that it may appear
whether it be grand or petit larceny ; and whether entitled or not
to the beneﬁt of clergy ; in homicide of all sorts it is necessary;
as the weapon with which it is committed is forfeited to the
king as a deodand.“
The remaining method of prosecution is without any previous
ﬁnding by a jury, to ﬁx the authoritative stamp of verisimili
tude upon the accusation. The only species of proceeding at
the suit of the king, without a previous indictment or present
ment by a grand jury, now seems to be that of z'nfommtioIz.
III. Informations are of two sorts: ﬁrst, those which are

partly at the suit of the king and partly at that of a subject;
and secondly, such as are only in the name of the king. The
former are usually brought upon penal statutes, which inflict a
lThese various rules of the common-law, in regard to the county in
which trials for certain oﬁenses are to be had, and in regard to the necessary
contents of an indictment, have been somewhat changed or modiﬁed by
statute, both in England and in this country; but, in most respects, the pres
ent procedure is similar to that described in the text.
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penalty upon conviction of the offender, one part to the use of
the king, and another to the use of the informer ; and are a sort
of qui tam actions (the nature of which was explained in a former
book), only carried on by a criminal instead of a civil process.
The informations that are exhibited in the name of the king
alone, are also of two kinds; ﬁrst, those which are truly and

properly his own suits, and ﬁled er aﬂicio by his own immediate
officer, the attorney-general; secondly, those in which, though

the king is the nominal prosecutor, yet it is at the relation of
some private person or common informer; and they are ﬁled by
the king's coroner and attorney in the court of king's bench,
usually called the master of the crown-office, who is for this pur
pose the standing oﬂicer of the public. The objects of the king’s
own prosecutions, ﬁled ax oﬁizio by his own attorney-general,
are properly such enormous misdemeanors, as peculiarly tend
to disturb or endanger his government, or to molest or affront

him in the regular discharge of his royal functions. For offences
so high and dangerous, in the punishment or prevention of
which a moment’s delay would be fatal, the law has given to the
crown the power of an immediate prosecution, without waiting
for any previous application to any other tribunal: which power,
thus necessary, not only to the ease and safety, but even to the very
existence of the executive magistrate, was originally reserved in
the great plan of the English constitution, wherein provision is
wisely made for the due preservation of all its parts. The ob
jects of the other species of informations, ﬁled by the master of
the crown-ofﬁce upon the complaint or relation of a private sub
ject, are any gross and notorious misdemeanors, riots, batteries,
libels. and other immoralities of an atrocious kind, not peculiarly
tending to disturb the government (for those are left to the care

of the attorney-general), but which, on account of their mag
nitude or pernicious example, deserve the most public animad
version.

And when an information is ﬁled, either thus, or by

the attorney-general ex o_ﬂz'cz'0, it must be tried by a petit jury of
the county where the offence arises : after which, if the defend
ant be found guilty, the court must be resorted to for his punish
ment.

There can be no doubt but that this mode of prosecution by in
formation (or suggestion), ﬁled on record by the king’s attorney
general, or by his coroner or master of the crown-oﬁice in the

6s
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court of king's bench, is as ancient as the common law itself.
But these informations (of every kind) are conﬁned by the con
stitutional law to mere misdemeanors only: for, whenever any
capital offence is charged, the same law requires that the ac
cusation be warranted by the oath of twelve men, before the
party shall be put to answer it. The oppressive ;se of them, in
the times preceding the revolution, occasioned a struggle, soon
after the accession of King William, to procure a declaration of

their illegality by the judgment of the court of king's bench. But
Sir John Holt, who then presided there, and all the judges, were
clearly of opinion, that this proceeding was grounded on the com
mon law, and could not be then impeached.

And, in a few

years afterwards, a more temperate remedy was applied in par
liament, by statute 4 and 5 W‘. & M., ch. I8, which enacts, that

the clerk of the crown shall not ﬁle any information without ex
'press direction from the court of king’s bench : and that every
prosecutor, permitted to promote such information, shall give
security by a recognizance of twenty pounds (which now seems
to be too small a sum) to prosecute the same with effect ; and
to pay costs to the defendant, in case he be acquitted thereon,

unless the judge, who tries the information, shall certify there
was reasonable cause for ﬁling it ; and, at all events, to pay costs,

unless the information shall be tried within a year after issue
joined. But there is a proviso in this act, that it shall not ex
tend to any other informations than those which are exhibited
by the master of the crown-oﬁice: and, consequently, informa
tions at the king’s own suit, ﬁled by his attorney-general, are no

way restrained thereby.
There is one species of informations, still farther regulated
by statute 9 Ann., ch. 20., 1/z'z., those in the nature of a writ of

qua warranto; which was shown, in the preceding book, to be
a remedy given to the crown against such as had usurped or in

truded into any office or franchise. The modern information
tends to the same purpose as the ancient writ, being generally
made use of to try the civil rights of such franchises: though it
is commenced in the same manner as other informations are, by
leave of the court, or at the will of the attorney-general: being

properly a criminal prosecution, in order to ﬁne the defendant
for his usurpation, as well as to oust him from his ofﬁce; yet
usually considered at present as merely a civil proceeding.‘
4 in this country, a few of the States have retained the English practice
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These are the several methods of prosecution instituted by
the laws of England for the punishment of offences; of which

that by indictment is the most general. I shall therefore con
ﬁne my subsequent observations principally to this method of
prosecution ; remarking by the way the most material variations
that may arise, from the method of proceeding by information.

CHAPTER XXII.

[nr.. COMM.——-BOOK IV. cu. xxrv.]
Of Prater: upon an 1/ulid//zmt.

WE are next, in the fourth place, to inquire into the manner

of issuing /tracers, after indictment found, to bring in the ac
cused to answer it. VVe have hitherto supposed the offender to
be in custody before the ﬁnding of the indictment; in which
.case he is immediately (or as soon as convenience permits) to be
arraigned thereon. But if he hath ﬂed, or secretes himself, in
capital cases; or hath not, in smaller misdemeanors, been bound

over to appear at the assizes or sessions, still an indictment may
be preferred against him in his absence ; since, were he present.
he could not be heard before the grand jury against it. And, if_
it be found, then process mus.t issue to bring him into court; for
the indictment cannot be tried, unless he personally appears:
according to the rules of equity in all cases, and the express pro
vision of statute 28 Edw. III., ch. 3, in capital ones, that no
of prosecution by information, though with various statutory modiﬁcations.
Thus informations have been employed for otfenses of the grade of misde
meanors, but not for felonies, in Indiana, New Hampshire, Massachusetts,

Connecticut, and some other States.

They are usually ﬁled by the attorney

general of the State. But this procedure is much less common than prose
cution by indictment. In some of the States, proceedings by information
are not permissible where an indictment lies.
In the Federal courts, infor

mations are sometimes employed in cases of illegal exportation of goods,
smuggling and similar offenses. But, by the United States Constitution, of
fenses which are capital or infamous can only be prosecuted by indictment.
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man shall be put to death, without being brought to answer by
due process of law.
The proper process on an indictment for any petit misde
meanor, or on a penal statute, is a writ of venire facias, which

is in the nature of a summons to cause the party to appear.
And if by the return to such '1/mire it appears that the party
hath lands in the county whereby he may be distrained, then a
diﬂrcss 2'1;/i/rile shall be issued from time to time till he appears.
But if the sheriff returns that he hath no lands in hisbailiwick,

(then upon his non-appearance), a writ of ca;>z'as shall issue,
which commands the sheriff to take his body, and have him at
the next assizes ; and if he cannot be taken upon the ﬁrst ca;>z'a.v,
a second and third shall issue, called an alias, and a ;>lurz'cs capias.
But, on indictments for treason or felony, a rapids is the ﬁrst pro
cess: and, for treason or homicide, only one shall be allowed to
issue, or two in the case of other felonies, by statute 25 Edw. IlI.,

ch. 14, though the usage is to issue only one in any felony;
the provisions of this statute beingin most cases found impracti
cable. And so, in the case of misdemeanors, it is now the usual
practice for any judge of the court of king's bench, upon certif
icate of an indictment found, to award a writ of ca/tins immedi
ately, in order to bring in the defendant. But if he absconds,
and it is thought proper to pursue him to an outlawry, then a
greater exactness is necessary. For, in such case, after the
several writs have issued in a regular number, according to the
nature of the respective crimes, without any effect, the offender
_shall be put in the exzlgent in order to his outlawry: that is, he
shall be exacted, proclaimed, or required to surrender, at ﬁve
county courts; and if he be returned quinto aractus, and does

not appear at the ﬁfth exaction or requisition, then he is adjudged
to be outlawzd, or put out of the protection of the law : so that
he is incapable of taking the beneﬁt of it in any respect, either
by bringing actions or otherwise.
The punishment for outlawries upon indictments for misde
meanors, is the same as for outlawries upon civil actions (of
which, and the previous process by writs of capias, arzlgi facz'a.r,
and fro:/amatio/z, we spoke in the preceding book) ; viz., for
feiture of goods and chattels. But an outlawry in treason or

felony amounts to a conviction and attainder of the offence
charged in the indictment, as much as if the offender had been
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found guilty by his country. His life is however still under the
protection of the law, as hath formerly been observed: so that
though anciently an outlawed felon was said to have caﬂzt luff
num, and might be knocked on the head like a wolf, by any one
that should meet him; because, having renounced all law, he
was to be dealt with as in a state of nature, when every one that
should ﬁnd him might slay him: yet now, to avoid such inhu
manity, it is holden that no man is entitled to kill him wantonly
or wilfully : but in so doing is guilty of murder, unless it hap
pens in the endeavor to apprehend him. For any person may
arrest an outlaw on a criminal prosecution, either of his own
head, or by writ or warrant of mpiasutlagatum, in order to bring
him to execution. But such outlawry may be frequently reversed
by writ of error: the proceedings therein being (as it is ﬁt they
should be) exceedingly nice and circumstantial ; and, if any sin
gle minute point be omitted or misconducted, the whole outlawry
is illegal, and may be reversed : upon which reversal the party
accused is admitted to plead to, and defend himself against, the
indictment.1
Thus much for process to bring in the offender after indict
ment found; during which stage of the prosecution it is, that

writs of ccrlz'omrz'facz'a.r are usually had, though they may be had
at any time before trial, to certify and remove the indictment,
with all the proceedings thereon, from any inferior court of crim
inal jurisdiction into the court of kings bench ; which is the
sovereign ordinary court of justice in causes criminal. And this
is frequently done for one of these four purposes ; either, I. To
consider and determine the validity of appeals or indictments
and the proceedings thereon ; and to quash or conﬁrm them as
there is cause: or, 2. Where it is surmised that a partial or in
sufficient trial will probably be had in the court below, the in
dictment is removed, in order to have the prisoner or defendant.

tried at the bar of the court of king’s bench, or before the jus
tices of uz'si;5rz'u.r ,' or, 3. It is so removed, in order to plead the

king's pardon there : or, 4. To issue process of outlawry against
1 Outlawry, in criminal cases, has generally been abolished in this country;
though, in some States, judgment of outlawry may be rendered in cases of
treason. Practically, however, it may be said to be entirely unknown.
Provisions in regard to the issue of process after indictment, and in re
ference to writs of cerliorari, will be found in the statute-books of the several
States.
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the offender, in those counties or places where the process 0!
the inferior judges will not reach him. Such writ of ccrtiorari,
when issued and delivered to the inferior court for removing any
record or other proceeding, as well upon indictment as otherwise,
supersedes the jurisdiction of such inferior court, and. makes all
subsequent proceedings therein entirely erroneous and illegal ;
unless the court of king's bench remands the record to the court
below, to be there tried and determined.
A ccrtz'orari may be
granted at the instance of either the prosecutor or the defend
ant: the former as a matter of right, the latter as a matter of

discretion ; and therefore it is seldom granted to remove indict
ments from the justices of gaol-delivery, or after issue joined or
confessiou of the fact in any of the courts below.

CHAPTER XXIII.
[BL. COMM.—BOOK xv. cu. xxv.]
Of Arraignment and its 1nn'a'm/J.

WHEN the offender either appears voluntarily to an indict
ment, or was before in custody, or is brought (in upon criminal
process to answer it in the proper court, he is immediately to be
m'ra1;g'm’d thereon ; which is the ﬁfth stage of criminal prosecu
tion.
To arraign, is nothing else but to call the prisoner to the bar
of the court, to answer the matter charged upon him in the in

dictment.

The prisoner is to be called to the bar by his name ;

and it is laid down in our ancient books, that, though under an

indictment of the highest nature, he must be brought to the bar
without irons, or any manner of shackles or bonds; unless there
be evident danger of an escape, and then he may be secured with

irons. But yet in Layer's case, A.D. I722, adifference was taken
between the time of arraignment and the time of trial ; and ac
cordingly the prisoner stood at the bar in chains during the time
of his arraignment.
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\Vhen he is brought to the bar, he is called upon by name to
hold up his hand : which, though it may seem a triﬂing circum
stance, yet is of this importance, that by the holding up of his
hand comlat dej>ers0ua, and he owns himself to be of that name
by which he is called. However, it is not an indispensable cere
mony; for, being calculated merely for the purpose of identify
ing the person, any other acknowledgment will answer the pur
pose as well; therefore, if the prisoner obstinately and contemp
tuously refuses to hold up his hand, but confesses he is the per
son named, it is fully suﬂicient.
Then the indictment is to be read to him distinctly in the
English tongue (which was law, even while all other proceedings
. were in Latin), that he may fully understand his charge. After
which it is to be demanded of him, whether he be guilty of the
crime whereof he stands indicted, or not guilty.
When a criminal is arraigned, he either .r2‘ands mutz, or mn
fesses the fact; which circumstances we may call 2'/za'dm/I to
arraignment: or else he p/eadr to the indictment, which is to
be considered as the next stage of proceedings. But, ﬁrst, let us
observe these incidents to the arraignment, of standing mute, or

confession.
I. Regularly a prisoner is said to stand mute, when, being
arraigned for treason, or felony, he either, 1. Makes no answer

at all; or, 2. Answers foreign to the purpose, or with such mat
ter as is not allowable; and will not answer otherwise: or, 3.

Upon having pleaded not guilty, refuses to put himself upon the
country. If he says nothing, the court ought m: oﬁcia to im
panel a jury to inquire whetherhe stands obstinately mute, or
whether he be dumb ea: vz'sz'latz'o/ze Dei. If the latter appears to
be the case, the judges of the court (who are to be of counsel for
the prisoner, and to see that he hath law and justice) shall pro
ceed to the trial, and examine all points as if he had pleaded not
guilty. But whether judgment of death can be given against
such a prisoner who hath never pleaded, and can say nothing in
arrest of judgment, is a point yet undetermined.
If he be found to be obstinately mute (which a prisoner hath
been held to be that hath cut out his own tongue), then, if it be
on an indictment of high treason, it hath long been clearly set
tled, that standing mute is an equivalent to a conviction, and he
shall receive the same judgment and execution. And as in this

... __.1.r-(I1
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the highest crime, so also in the lowest species of felony, vz'z., in

petit larceny, and in all misdemeanors, standing mute hath al
wa_'-'s been equivalent to conviction. But upon indictments for
other felonies, or petit treason, the prisoner was not, by the
ancient law, looked upon as convicted, so as to receive judg
ment for the felony ; but should, for his obstinacy, have received
the terrible sentence of pmam-c, or jJci1u' (which was proba

bly nothing more than a corrupted abbreviation of prisolze)
forte ct dz/re.
Before this was pronounced the prisoner had not only Irina
aa’m0/11‘/2'0, but also a respite for a few hours, and the sentence

was distinctly read to him, that he might know his danger; and,
after all, if he continued obstinate, and his offence was clergyable,

he had the beneﬁt of his clergy allowed him, even though he was
too stubborn to pray it. Thus tender was the law of inﬂicting
this dreadful punishment ; but if no other means could prevail,
and the prisoner (when charged with a capital felony) continued
stubbornly mute, the judgment was then given against him with
out any distinction of sex or degree.
The English judgment of penance for standing mute was
as follows: that the prisoner be remanded to the prison from
whence he came ; and put into a low, dark chamber ; and there be
laid on his back, on the bare ﬂoor, naked, unless where decency

forbids ; that there be placed upon his body as great a weight of
iron as he could bear, and more; that he have no sustenance,

save only, on the ﬁrst day, three morsels of the worst bread ; and
on the second day, three draughts of standing water, that should

be nearest to the prison-door ; and in this situation this should be
alternately his daily diet till he died or (as anciently the judg
ment ran) till /12 arzrwereai
The uncertainty of its original, the doubts that were conceived
ot its legality, and the repugnance of its theory (for it was rarely
carried into practice) to the humanity of the laws of England, all
concurred to require a legislative abolition of this cruel process,
and a restitution of the ancient common law : whereby the stand
ing mute in felony, as well as in treason and in trespass, amount
ed to a confession of the charge. And very lately to the honor
of our laws, it hath been enacted by statute 12 Geo. III., ch. 20,

that every person who being arraigned for felony and piracy,
shall stand mute or not answer directly to the offence, shall be
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convicted of the same, and the same judgment and execution
(with all their consequences in every respect) shall be thereupon
awarded, as if the person had been convicted by verdict or con
fession of the crime. And thus much for the demeanor of a
prisoner upon his arraignment, by standing mute; which now,
in all cases, amounts to a constructive confession.1

II. The other incident to arraignments, exclusive of the plea,
is the prisoner’s actual co/1j'e’.rsz'01z of the indictment. Upon a
simple and plain confession, the court hath nothing to do but to
award judgment : but it is usually very backward in receiving and
recording such confession, out of tenderness to the life of the
subject ; and'will generally advise the prisoner to retract it, and
plead to the indictment.

CHAPTER XXIV.
[BL. COMM.—BOOK IV. cu. xxvr]
Of Flat, and Issue.
WE are now to consider the plea of the prisoner, or defenswe

matter alleged by him on his arraignment, if he does not con
fess or stand mute.

This is either, I. A plea to the jurisdiction ;

2. A demurrer; 3. A plea in abatement; 4. A special plea in
bar ; or, 5. The general issue.
I. A plea to thejurz'sdz'ctz'orz, is where an indictment is taken
before a court that hath no cognizance of the offence; as if a
man be indicted for a rape at the sheriff’s tourn, or for treason
at the quarter sessions; in these, or similar cases, he may except
to the jurisdiction of the court, without answering at all to the
crime alleged.
1 But the practice has been changed by the statute 7 & 8 Geo. IV., ch
28; and now, whenever the prisoner, on his arraignment for any treason, fel
ony, piracy, or misdemeanor, stands mute of malice, or will not answer
directly to the charge, a plea of not guilty is entered for him, by order of the
Court, and the plea so enteredhas the same effect as if the prisoner had ac

tually pleaded it.
country.

This is also the general practice in the States of this
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II. A demurrer to the indictment.

This is incident to crirn

inal cases, as well as civil, when the fact alleged is allowed to be

true, but the prisoner joins issue upon some point of law in the
indictment, by which he insists that the fact, as stated, is no

felony, treason, or whatever the crime is alleged to be. Thus,
for instance, if a man were indicted for feloniously stealing a
greyhound; which is an animal in which no valuable property
can be had, and therefore it is not felony, but only a civil tres

pass, to steal it; in this case the party indicted may demur to the
indictment; denying it to be felony, though he confesses the act
of taking it. Some have held that if, on demurrer, the point of
law be adjudged agaz'/zst the prisoner, he shall have judgment and
execution, as if convicted by verdict. But this is denied by
others, who hold, that in such case he shall be directed and re

ceived to plead the general issue, not guilty, after a demurrer
determined against him. \Vhich appears the more reason
able, because it is clear, that if the prisoner freely discovers the

fact in court, and refers it to the opinion of the court, whether it
be felony or no, and upon the fact thus shown it appears to be
felony; the court will not record the confession, but admit him
afterwards to plead not guilty. And this seems to be a case of
the same nature, being for the most part a mistake in point of
law, and in the conduct of his pleading ; and though a man by
mispleading may in some cases lose his property, yet the law
will not suffer him by such niceties to lose his life. However,
upon this doubt, demurrers to indictments are seldom used : since
the same advantages may be taken upon a plea of not guilty ; or
afterwards in arrest of judgment, when the verdict has estab
lished the fact.
III. A plea in abalmze/It is principally for a misnomer, a
wrong name, or false addition to the prisoner. As, if Yanzcs
Allen, gm!/rmmz, is indicted by the name of I70/m Allen, e'squz're'_.

he may plead that he has the name of James, and not of john ;
and that he is a gentleman, and not an esquire. And, if either
fact is found by a jury, then the indictment shall be abated, as

writs or declarations may be in civil actions ; of which we spoke
at large in the preceding book. But, in the end, there is little
advantage accruing to the prisoner by means of these dilatory
pleas ; because, if the exception be allowed, a new bill of indict

ment may be framed, according to what the prisoner in his plea
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For it is a rule, upon

all pleas in abatement, that he, who takes advantage of a flaw,

must at the same time show how it may be amended. Let us
therefore next consider a more substantial kind of plea, 2/z'z. :
IV. Special pleas in bar; which go to the merits of the in
dictment, and give a reason why the prisoner ought not to answer
it at all, nor put himself upon his trial for the crime alleged.
These are of four kinds : a former acquittal, a former conviction,
a former attainder, or a pardon.

I. First, the plea of azztrqfoits acquit, or a former acquittal, is
grounded on this universal maxim of the common law of England,
that no man is to be brought into jeopardy of his life more than
once for the same offence. And hence it is allowed as a conse—
quence, that when a man is once fairly found not guilty upon
any indictment, or other prosecution, before any court having

competent jurisdiction of the offence, he may plead such acquittal
in bar of any subsequent accusation for the same crime?
2. Secondly, the plea of aulnfoits com/ict, or a former con
viction for the same identical crime, though no judgment was
ever given, or perhaps will be (being suspended by the beneﬁt
of clergy or other causes), is a good plea in bar to an indictment.3
And this depends upon the same principle as the former, that
no man ought to be twice brought in danger of his life for one
and the same crime. Hereupon it has been held, that a con
viction of manslaughter on an indictment, is a bar in an indict~
ment of murder; for the fact prosecuted is the same in both,
though the offences differ in coloring and in degree. It is to
be observed, that the pleas of autrqfoits arquit and azztre/’oz'z‘s cou
vict, or a former acquittal, and former conviction, must be upon
1 Such defects are now amendable by statute I4 & I5 Vict., ch. too. A
similar change in the law has generally been made by statute in the
United States, or it has been provided that such defects in an indictment
shall be deemed of no importance. Thus, in New York it is provided that
" neither a departure from the form or mode prescribed by the Code, in respect
to any pleadings or proceedings, nor an error or mistake therein, renders it
invalid, unless it have actually prejudiced the defendant, or tend to his preju

dice, iu respect to a substantial right.” (Code Crim. Pro. § 684; see Id. § 293.)
* See Canler v. People, I Abb. Dec.

305;

People v.

H/ard,

15 Wend.

231 ; People v. Warren, I Parker, 338; Peqtle v. 1(rumm:r, 4 Parker, 217.
8 See S/ref/lerd v. People, 25 N. Y. 406; Pzqtla v. Cramer, 5 Parker,
[71 ; People v. )lIcC/oskey, 5 Id. 57.

1020

OF PLEA, AND ISSUE.

a prosecution for the same identical act and crime.

But the

case is otherwise, in
3. Thirdly, the plea of aulrej"oz'ts allaim‘, or a former attainder;

which is a good plea in bar, whether it be for the same or any
other felony.‘ For wherever a man is attainted of felony, by
judgment of death either upon a verdict or confession, by out
Lnwry or heretofore by abjuration ; he may plead such attainder
in bar to any subsequent indictment for the same or for any other
felony. And this because, generally, such proceeding on a second
prosecution cannot be to any purpose : for the prisoner is dead
in law by the ﬁrst attainder, his blood is already corrupted, and
he hath forfeited all that he had : so that it is absurd and super
fluous to endeavor to attaint him a second time. But to this
general rule, however, as to all others, there are some exceptions ;
wherein, cessante mz'z'o/re, term! at zl/isa lax; as where the former
attainder is reversed for error, for then it is the same as if it had

never been.
4. Lastly, a pardon may be pleaded in bar; as at once de
stroying the end and purpose of the indictment, by remitting that
punishment which the prosecution is calculated to inﬂict. There
is one advantage that attends pleading a. pardon in bar, or in
arrest of judgment, bzfare sentence is past; which gives it by
much the preference to pleading it after sentence or attainder.
This is, that by stopping the judgment it stops the attainder,
and prevents the corruption of the blood; which, when once
corrupted by attainder, cannot afterwards be restored, otherwise
than by act of parliament. But as the title of pardons is appli
cable to other stages of prosecution ; and they have their respec
tive force and eﬁicacy, as well after as before conviction, out

lawry, or attainder; Ishall therefore reserve the more minute
consideration of them, till I have gone through every other title
except only that of execution.
Before I conclude this head of special pleas in bar, it will be
necessary once more to observe, that though in civil actions
when a man has his election what plea in bar to make, he is
concluded by that plea, and cannot resort to another if that be
determined against him (as if, on action of debt, the defendant
pleads a general release, and no such release can be proved, he

cannot afterwards plead the general issue, 111'! debct, as he might
4 Attainder for crime is now abolished. (33 & 34 Vict., ch. 23.)
country, no such plea as alm-¢foz'l.r attain! is known.

In this
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at ﬁrst. for he has made his election what plea to abide by, and
it was his own folly to choose a rotten defence) ; though, I say,
this strictness is observed in civil actions, quia z'nIere.rt raj>ub
liae ﬁt sz't_/iuis lz'fium .- yet in criminal prosecutions irzfawrem
c-z'taz, when a prisoner's plea in bar is found against him upon
issue tried by a jury, or adjudged against him in point of law by
the court ; still he shall not be concluded or convicted thereon,

but shall have judgment of r¢'sp01zdmt 0u.\'f¢'r, and may plead over
to the felony the general issue, not guilty. For the law allows
many pleas, by which a prisoner may escape death; but only
one plea, in consequence whereof it can be inﬂicted ; viz. on the
general issue, after an impartial examination and decision of the
fact, by the unanimous verdict of a jury. It remains therefore
that I consider,

V. The general issue, or plea of not guilty, upon which plea
alone the prisoner can receive his ﬁnal judgment of death. In
case of an indictment of felony or treason, there can be no
special justiﬁcation put in by way of plea. As, on an indictment
for murder, a man cannot plazd that it was in his own defense
against a robber on the highway, or a burglar ; but he must plead
the general issue, not guilty, and give this special matter in evi
dence. For (besides that these pleas do in effect amount to the
general issue ; since, if true, the prisoner is most clearly not

guilty) as the facts in treason are laid to be done jbroditorie ct
contra ligm/zt1'@ sud: debitum, and, in felony, that the killing was
done fr/0nz're ; these charges, of a traitorous or felonious intent,

are the points and very gist of the indictment, and must be
answered directly, by the general negative, not guilty; and the
jury upon the evidence will take notice of any defensive matter,
and give their verdict accordingly, as effectually as if it were, or
could be, specially pleaded.

So that this is, upon all accounts,

the most advantageous plea for the prisoner.
When the prisoner has put himself upon his trial, then they
proceed, as soon as conveniently may be, to the trial ; the manner
of which will be considered at large in the next chapter.
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CHAPTER XXV.
[Bi.. conm.--noon rv. cu. xxvu.]
Of Trial and Com/irlion.

THE several methods of trial and conviction of offenders estab

lished by the laws of England, were formerly more numerous
than at present, through the superstition of our Saxon ancestors:
who, like other Northern nations, were extremely addicted to
divination: a character which Tacitus observes of the ancient
Germans. They therefore invented a considerable number of
methods of purgation or trial, to preserve innocence from the
danger of false witnesses, and in consequence of a notion that
God would always interpose miraculously to vindicate the guilt
less.
'
I. The most ancient species of trial was that by ordeal. This
was of two sorts, either ﬁre-ordeal, or water-ordeal ; the former

being conﬁned to persons of higher rank, the latter to the com
mon people. Fire-ordeal was performed either by taking up in
the hand, unhurt, a piece of red-hot iron, of one, two, or three
pounds weight ; or else by walking barefoot, and blindfold, over

nine red-hot ploughshares, laid lengthwise at unequal distances :
and if the party escaped being hurt, he was adjudged innocent;
but if it happened otherwise, as without collusion it usually did,
he was then condemned as guilty.
\Vater-ordeal was performed, either by plunging the bare
arm up to the elbow in boiling water, and escaping unhurt there
by : or by casting the person suspected into a river or pond of

cold water ; and, if he ﬂoated therein without any action of
swimming, it was deemed an evidence of his guilt; but, if he
sunk, he was acquitted.

II. Another species of purgation, somewhat similar to the
former, but probably sprung from a presumptuous abuse of
revelation in the ages of dark superstition, was the cor-sum’ or
morsel of execration : being a piece of cheese or bread, of about
an ounce in weight, which was consecrated with a form of exor
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cism; desiring of the Almighty that it might cause convulsions
and paleness, and ﬁnd no passage if the man was really guilty ;
but might turn to health and nourishment, if he was innocent.
These two antiquated methods of trial were principally in use
among our Saxon ancestors. The next, owes its introduction
among us to the princes of the Norman line. And that is,
III. The trial by battel, duel, or single combat; which was

another species of presumptuous appeal to Providence, under an
expectation that Heaven would unquestionably give the victory
to the innocent or injured party.
IV. The trial by jury, or the country, fer patriam, is also
that trial by the peers of every Englishman, which, as the grand
bulwark of his liberties, is secured to him by the great charter:
“ mvllus lider 1101110 ca/Iiatur, ‘Z/t’/Z'7I1pfZ'.§‘0IZ6'lIlf, nut exulet, au! ali

quo mode dertrualur, rzisi fer legale_jzm'z'cz'zmz parium suormn, 7/el
fer legenz terrzz."
\Vhat was said of juries in general, and the trial thereby, in
civil cases, will greatly shorten our present remarks, with regard
to the trial of erimz'mzl suits; indictments and informations:

which trial I shall consider in the same method that I did the
former; by following the order and course of the proceedings
themselves, as the most clear and. perspicuous way of treating it.
\Vhen, therefore, a prisoner on his arraignment has pleaded
not g/n'lty, and for his trial hath put himself upon the country,
which country the jury are, the sheriff of the county must return
a panel of jurors, liberor at legale: /zomz'ne.r, de 7/z'einet0; that is,

freeholders, without just exception, and of the m'.rne or neighbor
hood ; which is interpreted to be ofthe county where the fact is
committed. If the proceedings are before the court of king's
bench, there is time allowed, between the assignment and the

trial, for a jury to be impanelled by a writ of ‘ZK’IZi7’£ faciar to
the sheriff, as in civil causes ; and the trial in case of a misde

meanor is had at m'si/Iriur, unless it be of such consequence as
to merit a trial at bar ; which is always invariably had when the
prisoner is tried for any capital offence. But before commis

sioners of oyer and terminer and jail-delivery, the sheriff, by
virtue of a general precept directed to him beforehand, returns
to the court a panel of forty-eight jurors, to try all felons that may
be called upon their trial at that session ; and therefore it is there
usual to try all felons immediately, or soon after their arraign
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ment. But it is not customary, nor agreeable to the general
course of proceedings (unless by consent of parties, or where the
defendant is actually in jail), to try persons indicted of smaller
misdemeanors at the same court in which they have pleaded not
guz'lty, or traversed the indictment. But they usually give secu
rity to the court, to appear at the next assizes or session, and
then and there to try the traverse, giving notice to the prosecu

tor of the same.
\Vhen the trial is called on, the jurors are to be sworn as they
appear, to the number of twelve, unless they are challenged by
the party.
Challenges may here be made, either on the part of the king,
or on that of the prisoner; and either to the whole array, or to
the separate polls, for the very same reasons that they may be
made in civil causes.- For it is here at least as necessary, as
there, that the sheriff or returning oﬁicer be totally indifferent ;

and that the particular jurors should be 0vz1zz'arceptz'auc majon".t,'
not liable to objection either prcflrr /zonoris 1'cs/>rrtunz, proptcr
dqfertznn, ;>r0j1ter aﬂ'e'ctu1n, or propter dclz'ctmn. Challenges upon
any of the foregoing accounts are styled challenges for cause ;
which may be without stint in both criminal and civil trials.
But in criminal cases, or at least in capital ones, there is in fa

rwrmz vita’, allowed to the prisoner an arbitrary and capricious
species of challenge to a certain number of jurors, without show
ing any cause at all; which is called a pcrem/llozy challenge:
a provision full of that tenderness and humanity to prisoners, for
which our English laws are justly famous. This is grounded on
two reasons. I. As every one must be sensible, what sudden
impressions and unaccountable prejudices we are apt to conceive
upon the bare looks and gestures of another ; and how necessary
it is, that a prisoner (when put to defend his life) should have a
good opinion of his jury, the want of which might totally discon
.cert him ; the law wills not that he should be tried by any one
man against whom he has conceived a prejudice, even without
being able to assign a reason for such his dislike. 2. Because
upon challenges for cause shown, if the reasons assigned prove
insufficient to set aside the juror, perhaps the bare questioning

his indifference may sometimes provoke a resentment; to pre
vent all ill consequences from which, the prisoner is still at lib
erty, if he pleases, peremptorily to set him aside.
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This privilege, of peremptory challenges, though granted to
the prisoner, is denied to the king by the statute 33 Edw. 1.
- stat. 4, which enacts, that the king shall challenge no jurors with
out assigning a cause certain to be tried and approved by the
court. However, it is held that the king need not assign his
cause of challenge, till all the panel is gone through, and unless
there cannot be afull jury without the person so challenged.
And then, and not sooner, the king’s counsel must show the

cause : othertvise the juror shall be sworn.
The peremptory challenges of the prisoner must, however.
have some reasonable boundary; otherwise he might never be
tried. This reasonable boundary is settled by the common law
to be the number of thirty-ﬁve ; that is, one under the number
of three full juries. For the law judges that ﬁve-and-thirty are
fully suﬁicient to allow the most timorous man to challenge
through mere caprice ; and that he who peremptorily challenges
a greater number, or three full juries, has no intention to be tried

at all.
And so the law stands at this day with regard to treason
of any kind. But by statute 22 Hen. VIII., ch. I4, no person
arraigned for felony, can be admitted to make any more than
twenty peremptory challenges.
If, by reason of challenges or the default of the jurors, a suf
ﬁcient number cannot be had of the original panel, a tale: may

be awarded as in civil causes till the number of twelve is sworn,

“well and truly to try, and true deliverance make ; between our
sovereign lord the king, and the prisoner whom they have in
charge ; and atrue verdict to give, according to the evidence.H 1
When the jury is sworn, if it be a cause of any consequence,.
the indictment is usually opened, and the evidence marshalled,.
examined, and enforced by the counsel for the crown, or prose
cution. But it is a settled rule at common law, that no counsel1

shall be allowed a prisoner upon his trial, upon the general issue"
in any capital crime, unless some point of law shall arise proper
to be debated? A rule, which (however it may be palliatcdt
' The practice in regard to the challenging of jurors is regulated, in this
:ountry, by the statutes of the several States and by acts of Congress. The~

usual grounds of challenge are the same as those mentioned in the text.
2 This rule has been changed, and counsel is now allowed in all cases..

This is also uniformly the rule in the United States.
66
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under cover of that noble declaration of the law, when rightly
understood, that the judge shall be counsel for the prisoner ; that
is, shall see that the proceedings against him are legal and strictly
regular) seems to be not at all of a piece with the rest of the
humane treatment of prisoners by the English law. And the
judges themselves are so sensible of this defect, that they never
scruple to allow a prisoner counsel to instruct him what questions
to ask, or even to ask questions for him, with respect to matters

of fact : for as to matters of law, arising on the ‘trial, they are
entz'tlm' to the assistance of counsel.
The doctrine of evidence upon pleas of the crown, is, in most
respects, the same as that upon civil actions.

There are, how

ever, a few leading points, wherein by several statutes, and
resolutions, a difference is made between civil and criminal evi

dence.
First, in all cases of high treason, and misprision of treason,
by statutes I Edw. VI., ch. 12, and 5 and 6 Edw. 6., ch. II, two

lawful witnesses are required to convict a prisoner; unless he
shall willingly and withoutviolence ronfcss the same. By statute
7 Wm. III., ch. 3, in prosecution for those treasons to which that
act extends, the same rule (of requiring I200 witnesses) is again

enforced; with this addition, that the cozg’rsrz'ou of the prisoner,
which shall countervail the necessity of such proof, must be in
open court.“ In the construction of which act it hath been holden
that a confession of the prisoner, taken out of court, before a

magistrate-or person having competent authority to take it, and
proved by two witnesses, is suﬂicient to convict him of treason.
‘-But hasty unguarded confessions, made to persons having no
such authority, ought not to be admitted as evidence under this
statute.

And indeed, even in cases of felony at the common

ilaw, they are the weakest and most suspicious of all testimony ;
ever liable to be obtained by artiﬁce, false hopes, promises of
.favor, or menaees; seldom remembered accurately, or reported

with due precision; and incapable in their nature of being dis
,proved by other negative evidence. By the same statute 7 Wm.
III., it is declared, that both witnesses must be to the same overt
8 ltis provided by the United Constitution, that “ no person shall be con
w‘ictcd of treason, unless on the testimony of two witnesses, to the same
overt act, or on confession in open court." (Art. 3, § 3.) Similar provisions
are found in the State constitutions.
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act of treason, or one to one overt act, and the other to another

overt act, of the same species of treason, and not of distinct heads
or kinds; and no evidence shall be admitted to prove any overt
act not expressly laid in the indictment. But in almost every
other accusation one positive witness is sufﬁcient. ' Baron Mon
tesquieu lays it down for a rule that those laws which condemn a
man to death in any case on the deposition of a single witness,
are fatal to liberty ; and he adds this reason, that the witness who

affirms, and the accused who denies, make an equal balance;
there is necessity therefore to call in a third man to incline the
scale. But this seems to be carrying matters too far : for there
are some crimes, in which the very privacy of their nature ex
cludes the possibility of having more than one witness; must

these therefore escape unpunished? Neither indeed is the bare
denial of the person accused equivalent to the positive oath of a
disinterested witness. In cases of indictments for perjury, this
doctrine is better founded; and there our law adopts it : for one
witness‘ is not allowed to convict a man for perjury ; because then
there is only one oath against another. In cases of treason also
there is the accused's oath of allegiance, to counterpoise the in
formation of a single witness; and that may perhaps be one
reason why the law requires a double testimony to convict him :
though the principal reason, undoubtedly, is‘ to secure the sub
ject from being sacriﬁced to ﬁctitious conspiracies,_which have
been the engines of profligate and crafty politicians in all ages.
Secondly, though from the reversal of Colonel Sidney’s at

tainder by act of parliament in 1689 it may be collected that the
mere similitude of handwriting in two papers shown to a jury,
without other concurrent testimony, is no evidence that both
were written by the same person ; yet undoubtedly the testimony
of witnesses, well acquainted with the party's hand, that they
believe the paper in question to have been written by him, is evi
dence to be left to a jury.

Thrdly, all presumptive evidence of felony should be ad
mitted cautiously; for the law holds, that it is better that ten
guilty persons escape, than that one innocent suffer. And Sir
Matthew Hale in particular lays down two rules most prudent
and necessary to be observed : I. Never to convict a man for
stealing the goods of a person unknown, merely because he will
give no account how he came by them, unless an actual felony
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be proved of such goods; and 2. Never to convict any person of
murder and manslaughter, till at least the body be found dead ;
on account of two instances he mentions, where persons
were executed for the murder of others, who were then alive, but

missing.‘
Lastly, it was an ancient and commonly received practice,

that, as counsel was not allowed to any prisoner accused of a
capital crime, so neither should he be suffered to exculpate him
4 “ Evidence may be either direct and positive, or presumptive and circum
stantial. A presumption of any fact is an inferring of that fact from other
facts that are known; it is an act of reasoning. A fact, however, must not

be inferred without premises that will warrant the inference, for the law holds
that it is better that ten guilty persons escape, than that one innocent person
suffer. If, however, no fact could thus be ascertained by inference, in a
court of law, very few offenders would be brought to punishment. In draw
ing an inference or conclusion from facts proved, regard must always be had
to the nature of the particular case, and the facility that appears to be af
forded either of ex])lamtion or contradiction. No person is to be required to
explain or contradict, until enough has been proved to warrant a reasonable
and just conclusion against him in the absence of explanation or contradic
tion; but when such proof has been given, and the nature of the case is such
as to admit of explanation or contradiction and the accused offers none,
human reason cannot do otherwise than adopt the conclusion to which the
proof tends. Such is in brief the nature of presumptive evidence, and the
reason for admitting it. And there is scarcely a criminal case, from the
highest down to the lowest, in which courts of justice do not act upon the
principle of giving weight to presumptions; for as it seldom happens that
absolute certainty can be obtained in human affairs, therefore reason and
public utility require that judges and all mankind, in forming their opinions
of the truth of facts, should be regulated by apreponderance of probabilities.
Accordingly, in the highest crime known to the law, viz., treason, our courts
act upon presumption. On proof of rebellion or the endeavor to excite re
bellion, they presume an attempt to kill the sovereign. In homicide, upon
proof of the fact of killing, they presume the malice necessary to constitute
murder, and put it on the prisoner, by extracting facts in cross-examination
or by direct testimony, to lower his offence to manslaughter or justifiable
homicide. In burglary, highway robbery, or simple larceny, if a person is
I \und in possession of the goods recently after the crime has been committed,
our law presumes the possessor guilty, unless he can account for the posses
sinn. In the case of a libel, which is charged to be written with a particular
intent, if the libel is calculated to produce the effect charged to be intended,
tl.e intent will be presumed. We must, as reasonable beings, act on pre
sumptive proof, or leave the worst crimes unpunished; though where pre
sumption is attempted to be raised as to the cor/éur dc/ic/i—the commission
of the substantive act charged-such presumption ought to be strong and
cogent." (Broom and ii. t,‘oinm., iv. 445; but see State: v. Pro;/r, 53 N. \’_
lo.._ Slaw v. 11ar{_;r, 50 N. 11. 510.)
,
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' self by the testimony of any Witnesses. At length by the statute
7 Wm. III. ch. 3, the same measure of justice was established
throughout all the realm, in cases of treason within the act : and it
was afterwards, declared by statute I Ann. stat. 2, ch. 9, that in
all cases of treason and felony all witnesses for the prisoner
should be examined upon oath, in like manner as the witnesses
against him.5
6Other important rules of evidence applicable in criminal cases are the
following :—
“ I. No proof is admissible which in its very nature indicates the exist
ence of some better proof; thus /zearsay evidence is not admissible. This
is the objection perhaps most commonly taken to the reception of evidence
at a trial for any ordinary offence ; statements of third persons made in the
absence of the prisoner, being spoken to as evidence against him, when, in
fact, such third persons ought to be put into the witness box to testify.
Some few exceptions only to this'rule which excludes hearsay evidence, need
here be mentioned: (11) Upon a trial for felonious homicide, the declarations

of the deceased, made when he believed himself to be in a dying state and
past hope of recovery, are admissible, the death of the deceased being the
subject of the charge, and the circumstances of the death being the subject
of the dying declaration. (6) An admission or confession made by the ac
cused is likewise admissible in evidence againsthim, if freely and voluntarily
made,——neither induced by a threat of evil, nor by the holding out of any

beneﬁt to him.
2. No one is competent to give evidence in a court of justice, who, by
reason of immaturity of years or mental aﬁection, is unable to comprehend

the nature and obligation of an oath,—or who through want of religious
belief denies its obligation. Husband and wife cannot (by the common
law) testify in a criminal case, for or against each other, except on a trial

for treason or bigamy, or unless where the very nature of the offence
charged,-—as if it be a personal wrong done to the wife—necessitates a quali
hcation of the rule. But modern statutes have sometimes changed this rule.
3. An irrelevant question ought not to be put, and this rule of rejecting
all manner of evidence in criminal, prosecutions that is foreign to the point
in issue is founded on sound sense and common justice. The rule which
requires certainty in the indictment would be nugatory, if evidence irrelevant
to the issue raised upon it were admitted. And further, the time of the court
must not be uselessly occupied; nor should the attention of the jury be in

vited to inquiries immaterial——or frivolous—and foreign to the real points for
their decision.

4. An artiﬁce of this sort is not permitted—t0 get from a witness by
means of a “leading question” the narrative desired, to suggest the answer

which would be acceptable by the very wording and framing of the question.
The putting of leading questions, except where allowed with a view to sav
ing time, and in respect of matters, the eliciting of which cannot prejudice
the prisoner, or by permission of the court where a witness is manifestly
hostile-—is much to be deprecated.” (Broom and H. Comm., iv. 447.)
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When the evidence on both sides is closed, and indeed when '

any evidence hath been given, the jury cannot be discharged
(unless in cases of evident necessity) till they have given in their
verdict ; but are to consider of it, and deliver it in, with the same

forms as upon civil causes: only they cannot, in a criminal case
which touches life or member, give a privy verdict.
But
the judges may adjourn while the jury are withdrawn to confer,
and return to receive the verdict in open court. And such pub
lic or open verdict may be either general, guilty, or not guilty; or
special, setting forth all the circumstances of the case, and pray
ing the judgment of the court, whether, for instance, on the
facts stated, it be murder, manslaughter, or no crime at all.

This is where they doubt the matter of law, and therefore choose
to leave it to the determination of the court.
If the jury therefore ﬁnd the prisoner not guilty, he is then for
ever quit and discharged of the accusation. And upon such his
acquittal, or discharge for want of prosecution, he shall be
immediately set at large without payment of any fee to the
jailer. But if the jury ﬁnd him guilty, he is then said to be
mm/z'cl1.'d of the crime whereof he stands indicted. Which con
viction may accrue two ways; either by his confessing the

offence and pleading guilty; or by his being found so by the
verdict of his country.

CHAPTER XXVI.
[BL. COMM.-——BOOK IV. cu. xxvm.]
Of fife Bvrrejit qf Clergy.

AFTER trial and conviction the judgment of the court
regularly follows, unless suspended or arrested by some interven
ing circumstance: of which the principal is the army?! of clergy;
a title of no small curiosity as. well as use;1 and concerning
1 Beneﬁt of clergy was abolished by the statute 6 & 7 Geo. IV., ch. 28.
The law upon this subject is, therefore, now entirely obsolete; but this ab
breviated a‘.count has been retained, on account of the historical interest of

the topic, an i the frequentreferences to it in these Commentaries.
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which I shall therefore inquire: I. Into its original, and the
various mutations which this privilege of clergy has sustained. 2.
In what cases it is to be allowed.
I. Clergy, the ;>rz'w'!egz7mz rleriaale, or in common speech,
I/ze bzmﬁl of clergy, had its original from the pious regard paid by
Christian princes to the church in its infant state ; and the ill
use which the popish ecclesiastics soon made of that pious
regard.

The exemptions which they granted to the church.

were principally of two kinds: 1. Exemption of p/arcs consecrated
to religious duties, from criminal arrests, which was the founda
tion of sanctuaries ; 2. Exemption of the ;>cr.ron.r of clergymen
from criminal process before the secular judge in a few par
ticular cases, which was the true original and meaning of the
prz'z1z'l¢;gz'um c!z’rz'ra/0.
.
'
But the clergy increasing in wealth, power, honor, number,
and interest, began soon to set up for themselves; and that

which they obtained by her favor of the civil government, they
now claimed as their inherent right : and as a right of the highest
nature, indefeasible, andjure dir/z'n0. By their canons therefore
and constitutions they endeavored at, and, where they met with
easy princes, obtained, a vast extension of these exemptions : as

well in regard to the crimes themselves, of which the list became
quite universal; as in regard to the persons exempted, among
whom were at length comprehended not only every little
subordinate oﬂicer belonging to the church or clergy, but even
many that were totally laymen.
Originally the law was held, that no man should be admitted
to the privilege of clergy, but such as had the /mbz'lzu/1 ct tausuram
rlcr'icale’m. But in process of time a much wider and more com
prehensive criterion was established : every one that could
read (a mark of great learning in those days of ignorance and her
sister superstition) being accounted a clerk or clcrz'cu.r, and
allowed the beneﬁt of clerkship, though neither initiated in holy
orders, nor trimmed with the clerical tonsure.

But when learn

ing, by means of the invention of printing, and other concurrent
causes, began to be more generally disseminated than formerly;
and reading was no longer a competent proof of clerkship, or
being' in holy orders; it was found that as many laymen as
divines were admitted to the pn'z'z'l¢"gizmz clericale .' and therefore
by statute 4 Hen. VII, ch. I3, a distinction was once more drawn
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between mere lay scholars, and clerks that were really in orders
And, though it was thought reasonable still to mitigate the sever
ity of the law with regard to the former, yet they were not put
upon the same footing with actual clergy; being subjected to a
slight degree of punishment, and not allowed to claim the clerical
privilege more than once.
Accordingly the statute directs that
no person once admitted to the beneﬁt of the clergy, shall be
admitted thereto a second time, unless he produces his orders:
and in order to distinguish their persons, all laymen who are
allowed this privilege shall be burnt with ahot iron in the brawn

of the left thumb.
After this burning the laity, and before it the real clergy,
were discharged from the sentence of the law in the king’s court,
and delivered over to the ordinary, to be dealt with according to the
ecclesiastical canons. Whereupon the ordinary, not satisﬁed with
the proofs adduced in the profane secular court, set himself for

mally to work to make a purgation of the offender by a new
canonical trial ; although he had been previously convicted by
his country, or perhaps by his own confession. This trial was
held before the bishop in person, or his deputy ; and by a jury of
twelve clerks : and there, ﬁrst, the party himself was required to
make oath of his own innocence; next, there was to be the oath
of twelve compurgators, who swore they believed he spoke truth ;

then, witnesses were to be examined upon oath, but on behalf of

the prisoner only: and lastly, the jury were to bring in their ver
dict upon oath, which usually acquitted the prisoner; otherwise,

if a clerk, he was degraded, or put to penance. A learned judge,
in the beginning of the last century, remarks with much indigna
tion the vast complication of perjury and subornation of perjury,
in this solemn farce of a mock trial ; the witnesses, the compur
gators, and thejury, being all of them partakers in the guilt : the
delinquent party also, though convicted before on the clearest evi
dence, and conscious of his own offence, yet was permitted and

almost compelled to swear himself not guilty : nor was the good
bishop himself, under whose countenance this scene of wicked
ness was daily transacted, by any means exempt from a share of
it. And yet by this purgation the party was restocd to his
credit, his liberty, his lands, and his capacity for purchasing
afresh, and was entirely made a new and an innocent man.
Accordingly the statute of 18 Eliz., ch. 7, enacts, that, for the
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avoiding of such perjuries and abuses, after the offender has been
allowed his clergy, he shall not be delivered to the ordinary, as

formerly ; but, upon such allowance and burning in the hand, he
shall forthwith be enlarged and delivered out of prison ; with pro
viso, that the judge may, if he thinks ﬁt, continue the offender in
jail for any time not exceeding a year. The punishment of burn
ing in the /mud, being found ineffectual, was also changed by
statute IO & II Wm. III., ch. 23,into burning in the most visible

part of the left cheek, nearest the nose: but such an indelible
stigma being found by experience to render offenders desperate,
this provision was repealed, about seven years afterwards, by
statute 5 Ann., ch. 6, and till that period, all women, [by the
statutes 3 & 4 \Vm. & M., ch. 9, and 4 & 5 Wm. 81 M. ch. 24],
all peers of parliament and peeresses [by statute I Edw. VI, ch.
12], and all male commoners who could read, were discharged in
all clergyable felonies; the males absolutely, if clerks in orders ;
and other commoners, both male and female, upon branding; and‘
peers and peeresses without branding, for the ﬁrst offence :
yet all liable (excepting peers and peeresses), if the judge saw
occasion, to imprisonthent not exceeding ayear. And those men
who could not read, if under the degree of peerage, were hanged.
[But by subsequent statutes, these rules have been so far
changed, that, as the law now stands,] all clerks in orders are,

without any branding, and of course without any transportation,
ﬁne, or whipping (for those have been substituted in lieu of the
other), to be admitted to this privilege,and immediately discharged;
and this as often as they offend. Again, all lords of parliament
and peers of the realm and peeresses, shall be discharged in all

clergyable felonies without any burning in the hand or imprison
ment, or other punishment substituted in its stead, in the same

manner as real clerks convict : but this is only for the ﬁrst offence.
Lastly, all the commons of the realm, not in orders, whether

male or female, shall for the ﬁrst offence be discharged of the
capital punishment of felonies within the beneﬁt of clergy, upon
being burnt in the hand, whipped, or ﬁned, or suffering a discre
tionary imprisonment in the common jail, the house of correc
tion, one of the penitentiary houses, or in the places of labor for
the beneﬁt of some navigation; or, in case of larceny, upon be
ihg transported for seven years, if the court shall think proper.
II. The second point to be considered is, for what crimcs the
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p.riziz'Icgz'mzz clcricalr, or beneﬁt of clergy, is to be allowed. An 1, it

is to be observed, that neither in high treason nor in petit larceny,
nor in any mere misdemeanors, it was indulged at the common
law; and therefore we may lay it down for a rule that it was al
lowable only in petit treason and capital felonies. But yet it was
not allowable in all felonies whatsoever : for in some it was
denied even by the common law; as in arson, that is, the burning

of houses. And farther, many other acts of felony are ousted
of clergy by particular acts of parliament.
In this state does the beneﬁt of clergy at present stand; very_
considerably different from its original institution : the wisdom
of the English legislature having, in the course of a long and
laborious process, extracted by a noble alchemy rich medicines
out of poisonous ingredients; and converted, by gradual muta
tions, what was at ﬁrst an unreasonable exemption of particular
popish ecclesiastics, into a merciful mitigation of the general law,
with respect to capital punishment.

CHAPTER XXVII.
[BL. COMM.—BOOK IV. cu. xxrx.]
Of _‘7mlg1/zen! and ifs COIZSKQIICIICCI.

WE are now to consider the next stage of criminal prosecu
tion, after trial and conviction are past, in such crimes and mis
demeanors, as are either too high or too low to be included within

the beneﬁt of clergy: which is that of judgme/It. For when,
upon a capital charge, the jury have brought in their verdict
guilty, in the presence of the prisoner; he is either immediately,
or at a convenient time soon after, asked by the court, if he has
anything to offer why judgment should not be awarded against
him. And in case the defendant be found guilty of a misdemea
nor (the trial of which may, and does usually, happen in his ab
sence, after he has once appeared), a capia: is awarded and issued,
to bring him in to receive his judgment; and, if he absconds, he
may be prosecuted even to outlawry. But whenever he appears
in person, upon either a capital or inferior conviction, he may at
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this period, as well as at his arraignment, offer any exceptions to
the indictment, in arrest or stay of judgment: as for want of
suﬁicient certainty in setting forth either the person, the time,
the place, or the offence. And, if the objections be valid, the
whole proceedings shall be set aside; but the party may be in
dicted again. And we may take notice, I. That none of the
statutes of jz'q/'aiLs', for amendment of errors, extend to indict
ments or proceedings in criminal cases; and therefore a defective
indictment is not aided by a verdict, as defective pleadings in
civil cases are.

2. That, in favor of life, great strictness has at

all times been observed, in every point of an indictment. Sir
'.VIatthew Hale indeed complains, “that this strictness is grown
to be a blemish and inconvenience in the law, and the adminis

tration thereof: for that more offenders escape by the over-easy
ear given to exceptions in indictments, than by their own inno
cence." And yet no man was more tender of life than this truly
excellent judge.
A pardon also, as has been before said, may be pleaded in ar
rest of judgment, and it has the same advantage when pleaded here,

as when pleaded upon arraignment; w'z., the saving the attain
der, and of course the corruption of the blood: which nothing can
restore but parliament, when a pardon is not pleaded till after sen
tence.

And certainly, upon all accounts, when a man hath obtain

ed a pardon, he is in the right to plead it as soon as possible.
Praying the beneﬁt of clergy may also be ranked among the

motions in arrest of judgment : of which we spoke largely in
the preceding chapter.
If all these resources fail, the court must pronounce that
judgment which the law hath annexed to the crime, and which
hath been constantly mentioned, together with the crime itself,
in some or other of the former chapters. Of these some are
capital, which extend to the life of the offender, and consist

generally in being hanged by the neck till dead.

Some punish

ments consist in exile or banishment, by abjuration of the realm,

or transportation : others in loss of liberty, by perpetual or tem
porary imprisonment. Some extend to conﬁscation, by for
feiture of lands, or movables, or both, or of the proﬁts of lands

for life: others induce a disability, of holding oﬁices or employ
ments, being heirs, executors, and the like.

Some are merely

pecuniary, by stated or discretionary ﬁnes.
When sentence of death, the most terrible and highest judg
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ment in the laws of England, is pronounced, the immediate in
separable consequence from the common law is attainder. The
criminal is then called attaint, attz‘/zrlus, stained or blackened. He

is no longer of any credit or reputation ; he cannot be a witness
in any court : neither is he capable of performing the functions
of another man : for, by an anticipation of his punishment, he is
already dead in law.. This is after judgvrmzt ; for there is great
difference between a man co/zvicted and attai/lied.‘ though they
are frequently through inaccuracy confounded together. After
conviction only a man is liable to none of these disabilities ; for
there is still in contemplation of law a possibility of his innocence.
Something may be offered in arrest of judgment; the indict
ment may be erroneous, which will render his guilt uncertain,
and thereupon the present conviction may be quashed : he may
obtain a pardon, or be allowed the beneﬁt of clergy : both which
suppose some latent sparks of merit, which plead in extenuation
of his fault. But when judgment is once pronounced, both law‘
and fact conspire to prove him completely guilty ; and there is
not the remotest possibility left of any thing to be said in his
favor. Upon judgment therefore of death, and not before, the
attainder of a criminal commences : or upon such circumstances
as are equivalent to judgment of death; as judgment of outlawry
on a capital crime, pronounced for absconding or ﬂeeing from
_ justice, which tacitly confesses the guilt. And therefore either
upon judgment of outlawry, or of death, for treason or felony, a
man shall be said to be attainted.
The consequences of attainder are forfeiture and corruption
of blood.l
1 But by a recent statute it has been enacted that “no confession, con
viction, or judgment of or for any treason, or felony, orfelo de .rc, shall cause
any attainder, or corruption of blood, or any forfeiture or escheat, provided

that nothing in this act shall affect the law of forfeiture consequent upon
outlawry.” (33 8: 34 Vict., ch. 23 [t87o].)
In the United States, forfeiture, as a general mode ‘if punishment for
crimes, has never existed.
But the forfeiture of particular property, used in

an unlawful transaction, is sometimes prescribed as a penalty in certain
classes of offenses. Thus, acts of Congress have been passed, providing
that smuggling, or the importation of goods under fraudulent invoices, shall
cause a forfeiture, either of the entire invoice or of the property unlawfully
imported. Acts of piracy are punished by a forfeiture of the vessel and
its appurtenances.
But these cases are evidently different from the for
[eiture of a person’s lands, goods and chattels generally, as under the old

English law.
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I. Forfeiture is twofold ; of real and personal estates.

First,

as to real estates: by attainder in high treason, a man forfeits to
the king all his lands and tenements of inheritance, whether fee
simple or fee-tail, and all his rights of entry on lands or tenements
which he had at the time of the offence committed, or at any
time afterwards, to be for ever vested in the crown, and also the

proﬁts of all lands and tenements, which he had in his own right
for life or years, so long as such interest shall subsist. This for
feiture relates backwards to the time of the treason committed:
soas to avoid all intermediate sales and incumbrances, but not
those before the fact

The natural justice of forfeiture or conﬁscation of property,

for treason, is founded on this consideration: that he who hath
thus violated the fundamental principles of government, and
broken his part of the original contract between king and peo
ple, hath abandoned his connections with society; and hath no
longer any right to those advantages, which before belonged to
him purely as a member of the community; among which social
advantages, the right of transferring or transmitting property to
others is one of the chief.

Such forfeitures, moreover, whereby

his posterity must suffer as well as himself, will help to restrain a
man, not only by the sense of his duty, and dread of personal
punishment, but also by his passions and natural affections.
In cases of felony, the offender also forfeits all his chattel in
terests absolutely, and the proﬁts of all estates of freehold during
life; and after his death, all his lands and tenements in fee sim

pic (but not those in tail) to the crown, for a very short period
of time: for the king shall have them for a year and a day, and
may commit therein what waste he pleases ; which is called the
king's year, day, and wa.rte. This year, day, and waste, are now
usually compounded for; but otherwise they regularly belong to
the crown ;

and, after their expiration, the land would have

naturally descended to the heir, did not its feudal quality in
tercept such descent, and give it by way of escheat to the lord.
These forfeitures for felony do also arise only upon attainder;
and therefore a felo de se forfeits no land of inheritance or free
hold, for he never is attainted as a felon.

They likewise‘ relate

back to the time of the offence committed, as well as forfeitures
for treason ; so as to avoid all intermediate charges and convey- ’
ances. This may be hard upon such as have unwarily engaged
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with the offender: but the cruelty and reproach must lie on the
part, not of the law, but of the criminal ; who has thus knowing

ly and dishonestly involved others in his own calamities.
These are all the forfeitures of real estates created by the
common law, as consequential upon attainders by judgment of
death or outlawry.
The forfeiture of goods and chattels accrues in every one of
the higher kinds of offence : in high treason or misprision there
of, felonies of all sorts, whether clergyable or not, self-murder or

felony de re, petit larceny, standing mute, and the offences of
striking in Westminster-hall, or drawing a weapon upon ajudge
there sitting in the king's courts of justice.
There is a remarkable difference or two between the forfeiture
of lands, and of goods and chattels. I. Lands are forfeited upon
:ztz‘az'na'rr, and not before: goods and chattels are forfeited by
corwz'cz‘z'on. Because in many of the cases where goods are for
feited, there never is any attainder; which happens only where
judgment of death or outlawry is given : therefore in those cases
the forfeiture must be upon conviction or not at all ; and, being
necessarily upon conviction in those, it is so ordered in all other
cases, for the law loves uniformity. 2. The forfeiture of lands
has relation to the time of the fact committed, so as to avoid all

subsequent sales and incumbrances ; but the forfeiture of goods
and chattels has no relation backwards ; so that those only which
a man has at the time of conviction shall be forfeited. There
fore a traitor or felon may 1101111 ﬁdc sell any of his chattels, real

or personal, for the sustenance of himself and family between
the fact and conviction; for personal property is of so ﬂuctuat
ing a nature, that it passes through many hands in a short time;
and no buyer could be safe, if he were liable to return the goods
which he had fairly bought, provided any of the prior vendors had
committed a treason or felony. Yet if they be collusively and
not born: ﬁde parted with, merely to defraud the crown, the law
(and particularly the statute I3 Eliz., ch. 5) will reach them;
for they are all the while truly and substantially the goods of the
offender: and as he, if acquitted, might recover them himself,
as not parted with for a good consideration ; so in case he hap

pens to be convicted, the law will recover them for the king.
II. Another immediate consequence of attainder is the rar
mp/z'0/z Qf I//00/1', both upwards and downwards; so that an at

OF RE VERSAL OF YUDGZIIENT.

1039

tainted person can neither inherit lands or other hereditaments
from his ancestors, nor retain those he is already in possession
of, nor transmit them by descent to any heir; but the same shall
escheat to the lord of the fee, subject to the king’s superior right
of forfeiture ; and the person attainted shall also obstruct all de
scents to his posterity, wherever they are obliged to derive a title
through him to a remoter ancestor.

CHAPTER XXVIII.
[BL COMM.——BOOK IV. cn. xxx.]
Of Rcwrral of 7'1n!gme/12'.

WE are next to consider how judgments, with their several
connected consequences, of attainder, forfeiture, and corruption

of blood, may be set aside. There are two ways of doing this
either by falsifying or reversing the judgment, or else by a re
prieve or pardon.
A judgment may be falsiﬁed, reversed, or avoided, in the ﬁrst
place, wit/tom‘ a wrzl of error, for matters foreign to or dc/mrs
the record, that is, not apparent upon the face of it ; so that they
cannot be assigned for error in the superior court, which can

only judge from what appears in the record itself: and therefore
if the whole record be not certiﬁed, or not truly certiﬁed, by the
inferior court, the party injured thereby (in both civil and crim
inal cases) may allege a dz'mz'/zulfo/1 of the record, and cause it
to be rectiﬁed. Thus, if any judgment whatever be given by
persons, who had no good commission to proceed against the
person condemned, it is void; and may be falsiﬁed by showing
the special matter without writ of error.
'

Secondly, a judgment may be reversed éy wrz't of error:1
which lies from all inferior criminal jurisdictions to the court of
king's bench, and from the king's bench to the house of peers;
1The practice upon writs of error is, toa great extent, regulated by
statute in the different States.
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and may be brought for notorious mistakes in the judgment or
other parts of the record: as where a man is found guilty of per
jury and receives the judgment of felony, or for other less palpa
ble errors; such as any irregularity, omission, or want of form
in the process of outlawry, or proclamations: the want of a
proper nda'z'tz'wz to the defendant’s name, according to the statute
of additions ; for not properly naming the sheriff or other officer
of the court, or not duly describing where his county court was
held; for laying an offence committed in the time of the late
king, to be done against the peace of the present; and for other
similar causes, which (though allowed out of tenderness to life
and liberty) are not much to the credit or advancement of the
national justice. These writs of error, to reverse judgments in
case of misdemeanors, are not to be allowed of course, but on

sufficient probable cause shown to the attorney-general ; and
then they are understood to be grantable of common right, and
at de6z'ro_]'u:z‘z'tz'ae. But writs of error to reverse attainders in
capital cases are only allowed exgratia ,' and not without express
warrant under the king's sign manual, or at least by the consent
of the attorney-general. These therefore can rarely be brought
by the party himself, especially where he is attainted for an

offence against the State ; but they may be brought by his heir,
or executor, after his death, in more favorable times ; which may

be some consolation to his family.

But the easier, and more ef

fectual way, is,
Lastly, to reverse the attainder by act of parliament. This
may be and hath been frequently done, upon motives of com
passion, or perhaps from the zeal of the times, after a sudden
revolution in the government, without examining too closely into

_ the truth or validity of the errors assigned. And sometimes,
though the crime be universally acknowledged and confessed, yet
the merits of the criminal's family shall after his death obtain a
restitution in blood, honors, and estate, or some, or one of them,
by act of parliament; which (so far as it extends) has all the

effect of reversing the attainder, without casting any reﬂections
upon the justice of the preceding sentence.
\-‘Vhen judgment pronounced upon conviction is falsiﬁed or
reversed, all former proceedings are absolutely set aside, and the

party stands as if he had never been at all accused ; restored in
his credit, his capacity, his ‘blood, and his estates : with regard to
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which last, though they may be granted away by the crown, yet
the owner may enter upon the grantee, with as little ceremony
as he might enter upon a disseizor. But he still remains liable
to another prosecution for the same offense ; for the ﬁrst being
erroneous, he never was in jeopardy thereby.

CHAPTER XXIX.
[BL. COMM.—BOOK IV. cn. XXXL]
Of Rqtriare rum’ Parr/on.

THE only other remaining ways of avoiding the execution of
the judgment are by a reprieve, or a pardon ; whereof the former
is temporary only, the latter permanent.
I. A reprieve, from n;;>1'e'/la’/'0, to take back, is the withdrawing

of a sentence for an interval of time: whereby the execution is
suspended.

This may be, ﬁrst, (‘I ar!2itrz'0jmlz'cz's,- either before

or after judgment; as, where the judgment is not satisﬁed with
the verdict, or the evidence is suspicious, or the indictment is
insufficient, or he is doubtful whether the offense be within

clergy; or sometimes if it be a small felony, or any favorable
circumstances appear in the criminal’s character, in order to give
room to apply to the crown for either an absolute or conditional

pardon. These arbitrary reprieves may be granted or taken off
by the justices of gaol-delivery, although their session be ﬁn
ished, and their commission expired : but this rather by common
usage, than of strict right.
Reprieves may also be ex mam-:z'lale legi: : as, where a wo

man is capitally convicted, and pleads her pregnancy; though
this is no cause to stay the judgment, yet it is to respite the
execution till she be delivered. In case this plea be made in
stay of execution, the judge must direct a jury of twelve matrons
or discreet women to inquire the fact: and if they bring in their
verdict, quick wz't/z c/'12‘/d (for barely, will: c/zz'la', unless it be alive
in the womb, is not suﬂicient), execution shall be stayed generally
till the next session ; and so from session to session, till either

she is deliverer', or proves by the course of nature not to have
67
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been with child at all.

But if she once hath had the beneﬁt of

this reprieve, and been delivered, and afterwards becomes preg

nant again, she shall not be entitled to the beneﬁt of a farther
respite for that cause. For she may now be executed before the
child is quick in the womb ; and shall not, by her own inconti

nence, evade the sentence of justice.
Another cause of regular reprieve is, if the offender becomes
no/z comjws between the judgment and the award of execution :
for regularly, as was formerly observed, though a man be com/)0:
when he commits a capital crime, yet if he becomes -1101: compo:
after, he shall not be indicted ; if after indictment, he shall not be

convicted ; if after conviction, he shall not receive judgment;
if after judgment, he shall not be ordered for execution : for,
“fur1'0.ru.s' so/0 furore ;>u‘nz'tur," and the law knows not but he
might have offered some reason, if in his senses, to have stayed

these respective proceedings. It is therefore an invariable rule,
when any time intervenes between the attainder and the award
of execution, to demand of the prisoner what he hath to allege,
why execution should not be awarded against him: and if he
appears to be insane, the judge in his discretion may and ought
to reprieve him.
II. If neither pregnancy, insanity, nor other plea, will avail
to avoid the judgment, and stay the execution consequent there
upon, the last and surest resort is in the king's most gracious
pardon ; the granting- of which is the most amiable ‘prerogative
of the crown.

Law (says an able writer) cannot be framed on

principles of compassion to guilt ; yet justice, by the constitution
of England, is bound to be administered in mercy ; this is prom
ised by the king in his coronation oath, and it is that act of his
government, which is the most personal, and most entirely his
own. The king himself condemns no man ; that rugged task he
leaves to his courts of justice : the great operation of his sceptre
is mercy.
Under this head of pardons, let us brieﬂy consider, I. The

object of pardon: 2. The manner of pardoning: 3. The eject of
such pardon, when allowed.
I. And ﬁrst, the king may pardon all offences merely against
the crown, or the public ; excepting where private justice is prin
cipally concerned in the prosecution of offenders : “ non pater!
mr gmliam farer: cum z'Ig'm'ia et damno aliorum.” Neither can
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he pardon a common nuisance, while it remains unredressed, or

so as to prevent an abatement of it, though afterwards he may
remit the ﬁne : because though the prosecution is vested in the
king to avoid multiplicity of suits, yet (during its continu
ance) this offense savers more of the nature of a private injury '
to each individual in the neighborhood, than of a pa'!1lz'c wrong.
Neither, lastly, can the king pardon an offence against a popular
or penal statute, after information brought; for thereby the in
former hath acquired a private property in his part of the
penalty.
There is also a restriction of a peculiar nature, that affects
the prerogative of pardoning, in case of parliamentary impeach
ments; 21212., that the king’s pardon cannot he pleaded to any
such impeachment, so as to impede the inquiry, and stop the
prosecution of great and notorious offenders.1 It was enacted
by the act of settlement, I2 8: I3 VVm. III., ch. 2, “ that no pardon

under the great seal of England shall be plcadable to an impeach
ment by the commons in parliament." But, after the impeach
ment has been solemnly heard and determined, it is not under
stood that the king’s royal grace is farther restrained or abridged :
for after the impeachment and attainder of the six rebel lords in
1715, three of them were from time to time reprieved by the
crown, and at length received the beneﬁt of the king's most
gracious pardon.
2. As to the manner of pardoning. It must be under the
great seal. A warrant under the privy seal, or sign manual,
though it may be a suﬁicient authority to admit the party to bail,
in order to plead the king’s pardon, when obtained in proper
form, yet is not of itself a complete irrevocable pardon.
A pardon may be comz'z'tz'oual; that is, the king may extend
his mercy upon what terms he pleases; and may annex to his
bounty a condition either precedent or subsequent, on the per
formance whereof the validity of the pardon will depend; and
this by the common law. \/Vhich prerogative is daily exerted
in the pardon of felons, on condition of being conﬁned to hard
‘ The United States Constitution gives the President “power to grant
reprieves and pardons, for offenses against the United States, except in
cases of impeachment." (Art. 2, §2.) In the several States of the Union,
sim'lar power is usually reposed in the Governor, though sometimes in a
special pardoning council, to whom applications for pardon are referred.
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labor for a stated time, or of transportation to some foreign
country for life, or for a term of years.
3. Lastly, the zﬂcct of such pardon by the king, is to make
the offender a new man ; to acquit him of all corporal penalties
and forfeitures annexed to that offence for which he obtains his
pardon; and not so much to restore his former, as to give him Z\
new credit and capacity. But nothing can restore or purify the
blood when once corrupted, if the pardon be not allowed till after
attainder, but the high and transcendent power of parliament.

CHAPTER XXX.
[BL. COMM.—BOOK 1v. cu. xxxu.]
Of Exzw/l1'0/1.

THERE now remains nothing to speak of, but r.remz‘z'on ; the
completion of human punishment.

And this, in all cases, as

well capital as otherwise, must be performed by the legal ofiicer,
the slieriff or his deputy; whose warrant for so doing was an
ciently by precept under the hand and seal of the judge. After~
wards it was established, that, in case of life, the judge may

command execution to be done without any writ. And now the
usage is, for the judge to sign the calendar, or list of all the
prisoners’ names, with their separate judgments in the margin,
which is left with the sheriff. As, for a capital felony, it is
written opposite to the prisoner’s name, “let him be hanged by
the neck ;" formerly in the days of Latin and abbreviation, “ sus.

per ml." for “surfs/zdatur far collum.” And this is the only
warrant that the sheriff has for so material an act as taking away
the life of another.
The sheriff, upon receipt of his warrant, is to do execution

within a convenient time; which in the country is also left
at large. In London indeed a more solemn and becoming exact
ness is used, both as to the warrant of execution, and the time

of executing thereof; for the recorder, after reporting to the
king in person the case of the several prisoners, and receiv

ing his 1 ayal pleasure, that the law must take its course, issues
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his warrant to the sheriffs ; directing them to do execution on the
day and at the place assigned. And, in the court of king's
bench, if the prisoner be tried at the bar, or brought there
by /zabeas caryﬁus, a rule is made for his execution ; either specify
ing the time and place, or leaving it to the discretion of the sheriff.
And, throughout the kingdom, by statute 25 Geo. II., ch. 37, it
is enacted, that, in case of murder, the judge shall in his sentence

direct execution to be performed on the next day but one after
sentence passed. But, otherwise, the time and place of execution

are by law no part of the judgment.
It has been well observed
that it is of great importance, that the punishment should follow
the crime as early as possible ; that the prospect of gratiﬁcation
or advantage, which tempts. a man to commit the crime, should

instantly awake the attendant idea of punishment.

Delay of exe

cution serves only to separate these ideas ; and then the execu
tion itself affects the mind of the spectators rather as a terrible
sight, than as the necessary consequence of transgression.
The sheriff cannot alter the manner of the execution by sub
stituting one death for another, without being guilty of fel
ony himself, as has been formerly said. It is held also by Sir
Edward Coke and Sir Matthew Hale, that even the king cannot
change the punishment of thelaw, by altering the hanging or burn
ing into beheading; though, when beheading is part of the sen
tence, the king may remit the rest. And, notwithstanding some
examples to-the contrary, Sir Edward Coke stoutly maintains,
that “jzm’z'ra/zdmn est lrg1'1ms, no/z arcwzp!z':."
But others have
thought, and more justly, that this prerogative, being founded
in mercy, and immemorially exercised by the crown, is part
of the common law.
To conclude: it is clear, that if, upon judgment to be banged
by the neck till he is dead, the criminal be not thoroughly killed,
but revives, the sheriff must hang him again.
For the former
hanging was no execution of the sentence ; and, if a false
tenderness were to be indulged in such cases, a. multitude of col
lusions might ensue.1
‘ The execution of capital sentences is fully regulated in this country by

the statutes of the respective States.

The death penalty is usually inﬂicted ‘

only in cases of murder in the ﬁrst degree, and in some States has been
abolished altogether.
The ordinary punishment in cases of felony is im
prisonment in a state prison; in cases of misdemeanor, ﬁne or imprison
ment in a coumy jail, or both.
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And having thus arrived at the last stage of criminal proceed
ings, or execution, the end and completion of humanfnmz.r/umwt,
which was the sixth and last head to be considered under
the division of public wrongs, the fourth and last object of
the laws of England ; these Commentaries will here be brought

to an end.

APPENDIX.

1.

Glossary of Technical Terms, etc.
THE following words and phrases used by Blackstone, and having
a technical or peculiar meaning, are here deﬁned for the convenience

of the student.

To ascertain the meaning of other words, which

may not be understood, the Index should be consulted.
[A nun-iber following a word denotes the page of the text where such word is
used ]

Advow’son.

[Lat. ad and 110:0, to call.]

The right of present

ing or nominating a person to a vacant beneﬁce in the church.

Amor'tise (426).

To alienate or convey lands in mortmain, lie.

to a corporation, ecclesiastical or temporal.

Appropria’tor (427).

In English law, the possessor of an ap

propriated beneﬁce, z'.e. a. beneﬁce which has been perpetually an
nexed to some spiritual corporation, either sole or aggregate. The
appropriators and their successors become perpetual parsons of the
church.

Attainf (811).

An ancient English writ which lay to inquire

whether a jury of twelve men gave a false verdict ; if it was so
found, the former judgment was reversed. The jury to try the
former verdict numbered twenty-four. Abolished in I826.
Bill Of mortality (797). A statement of the number of deaths

within a certain locality during a given time. A person living in a
particular district for which such a bill is prepared is said to reside
within the bills of mortality.

Bors'holder (see Head-borough, furl).
Bur'gess (189).

An inhabitant or citizen of a borough.

Chaun'try (426, 842). [FL r/zauler, to sing] A church or
chapel endowed for the saying of masses for the souls of the donors.
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Cinque ports (692). [Fr. cfnque, live, and ports] The ﬁve Eng
lish ports, Hastings, Romney, Hythe, Dover, and Sandwich. They
were deemed important defences against French invasion, and re
ceived at an early date special privileges, and were obliged to fur
nish a certain number of ships for use in war.
Civilian (160). One versed in the civil or Roman law. A pro
fessor or doctor of the civil law.

Clerk. Often used in English law to denote a clergyman or
ecclesiastic, a person in holy orders.
C0mmend'am (646). [Late Lat. mmmenda, from rommuzdo, to
commend, intrust.]
In English ecclesiastical law, a beneﬁce or
living bestowed upon a clergyman to hold until a regular pastor
is appointed. This may be temporary or permanent.

Compurga‘tors (836, 1032).

[Lat. can and purgo, to purify.]

In old English law, neighbors of a person on trial for crime or in a.
civil action, who swore that they believed his statements under
oath, which he made to exculpate himself ; such evidence by them
was received in his justification.
,

Constitu'tions of Clar'endon(4z4). Certain laws established in
England during the reign of Henry II. by a council or parliament
held at Clarendon, by which the power of the pope and his clergy
was narrowed, and the exemption which they claimed from secular
jurisdiction was much limited.

Cor’ody. [Late Lat. corrodium, furniture, provision.] In English
law, a right to receive a certain allotment of food and provisions for

one's maintenance.

When due from Ecclesiastical persons, a pension

or sum of money was often substituted.

Coun'ty Pal’atine (692).

Now obsolete.

[Lat. jlala./1'1.///1, palace.] In Eng

land, a county possessing particular privileges ; so called originally
because their owners possessed similar powers in certain respects to
those exercised by the king in his palace. They have either ceased

to exist or have lost their special privileges in large measure.
Court-leet.

An ancient English court of criminal jurisdiction,

held once a year within a particular hundred, lordship, or manor, for
the trial of minor offences.

Cur'tilage (960). [Lat. tors, a court.] Land contiguous to a.
dwelling-house and occupied therewith, and included within the
same fence or common enclosure or court-yard.

Demise’. (1) Death; usually applied only to the death of a
king or queen. (2) The conveyance of an estate either in fee, for
life, cr for years; most frequently applied to estates less than a fee.
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Deter’mine. - To end or terminate ; as, e. g., a right or an oﬂice
is determined. Often so used by Blackstone.
Dig'nity. The rank or title of a nobleman ; deemed in English
law to be an incorporeal hereditament.

Disaffoz-‘est (237).

To free from the operation of forest laws

land reduced thereby to forests, and thus restore them to their
former state.

Disher'ison (430).

The disinheriting of a person ; the depriving

him of his inheritance.

DOC'tOI'S’ Com'mons (657). A name applied to the courts and
oﬁices in London nvherein the ecclesiastical and admiralty courts

were held, and the advocates or “doctors " in those courts practised.
By a statute of 1857, power was given to dissolve the college of
Doctors’ Commons and sell the property.

Dota/tion. The giving of an endowment ; the bestowal of prop
erty upon a person or corporation.
Droit d’au’baine (120). A right claimed by the state, as in
France, to appropriate all the personal property therein of a deceased
alien to the exclusion of his alien heirs. This was abolished in 1790,
was restored by Napoleon I., and ﬁnally abolished in 1819.

Egyp’tia.ns (848). Gypsies, against whom laws of excessive rigor
were formerly enacted in England.
pealed.

Estray’.

Such statutes are now re

A tame animal, as a horse, ox, or sheep, found at

large, whose owner is unknown.

Extend’ (473).
Farrn'er (299).

To levy upon by writ of execution.
A tenant or lessee of a farm ; one who hires and

pays rent for agricultural land.

Fore’judge (73, 78).

To deprive by the judgment of a court;

to condemn to lose a thing.

GlOSS (494).

[Gr. glossa, a tongue.] A comment or explanation ;

an explanatory discussion of a document or treatise.

Grand Coustu’mier (509). A name given to each of two col
lections of ancient French laws. One (the Coustumicr ({1} 1Var
ma/zdie) embodies the ancient laws and customs of Normandy ; it was
compiled about the year 1229. It has many points of similarity with
the ancient laws of England. The other (the Coustumier dc France)
is of later origin, having been ﬁnished in 1609, and comprises the
laws, customs, etc., which had been in use in France from time im»
memorial.

I-Iea.d’borough.

In England formerly, the headman of a tith-
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ing, which was so called because ten freeholders with their families
composed one; called also éors/wider, 1'. e. borough's elder.

Her'iot.

[Ang. Sax. /zeregeatu, military apparel]

A customary

tribute of goods and chattels payable to the lord of the fee on the
death of the tenant of the land. This burden attached to copyhold

land chieﬂy, and the heriot was sometimes the best live beast of the
tenant, sometimes the best inanimate chattel, as a jewel or piece of
plate, etc., according to the lord's option.

High Commis'si0n Court (836).

An ecclesiastical court

established in England by the statute I Eliz. c. r, and abolished by
the act 16 Car. I. c. 11. It had extensive jurisdiction, and was in
tended to vindicate the dignity and peace of the Church by reform
ing, ordering, and correcting the ecclesiastical state and persons, and
all manner of errors, heresies, schisms, abuses, and offences.

Horn'age.

Used on page 280 to denote the jury of a court

baron ; so-called because composed of persons owing homage to the
lord.

Hos’pital1ers (42 5).

An order‘ of knights who founded and

maintained a hospital or hostelry at Jerusalem for pilgrims; called
also Kmlg/'1/s of St. fa/m, or Isfnzg/rt: of /llalta.

Hun’dred. _A division of a county in England ; supposed to have
originally derived its name from having contained ten tithings, or
a hundred families.

Knights Tern’plar (425).

An order of knights established at

Ierusalem in 1118 for the defence of the holy sepulchre and of pil
grims. They took originally vows of poverty, obedience, and chastity,
and the order gained great fame for valor and piety. But in course
of time it was corrupted by wealth and luxury, and was ﬁnally sup
pressed by the efforts of the pope in 13:2.
Lach’es. [Lat. laxus, slow.] Remissness, negligence, undue
delay or default.

Lev'y. (1) To raise or collect; as to levy a tax or rate.

To

seize or take possession of under process of execution. (3) To lazy
aﬁ/M is to begin and carry on a suit for the purpose of conveying
a title to lands to the defendant, under the doctrine of ﬁnes, by the
.acknowledgment on record of the plaintiff.

Li’be1.

In the law of procedure, a statement of the plaintiff in a

suit of his cause of action and the relief which he demands.

This

term is used in the practice of ecclesiastical and admiralty courts, and
-corresponds to the declaration or mm;>laz'/zt of common law practice.

Mark (489).

Denotes a certain amount or value in money.

In
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value differed.
Mar'riage-ar'ticles (164). Articles or terms of agreement be
tween parties contemplating marriage, stating the conditions and
stipulations as to property rights and other matters, by which they
are to be governed when the marriage is effected.

Metropolitan.

The bishop who presides over the bishops of a

province ; an archbishop.
Mir’ror. The Mz'rror, often referred to by Blackstone, is a legal
treatise called the I/llirror of _/urtires, which was written during the
reign of Edward II., and ﬁrst published in 1642. The supposed
writer was Andrew Horne.
Mo'dus. A composition for tithes; money, services, chattels,
etc., given in lieu of tithes; the full name is modu: decimandi.

Mortuary. In English law a customary gift claimed by and due
to a minister of a parish on the death of a parishioner.

Mys'tery (I30, 1oo7). A trade, calling, or occupation.
No’ble (489). The half part of a mark-:65. 8d. (See MARK,
sujlra.)
Ob'it (426). [Lat. obca, to die] A church service or celebration
for the soul of a deceased person upon the anniversary of his death.

Ofﬁce.

A right to exercise a public or private employment, and

to take the fees and emoluments thereto belonging ; whether public,
as that of a magistrate, or private, as that of a receiver, bailiff, etc.
Offices are ranked among incorporeal hereditaments in English law,‘
but not in this country.

Or'dinary.

In ecclesiastical law, a dignitary of the Church who

has ordinary and immediate jurisdiction over ecclesiastical matters,
and does not act as a deputy: hence, in English law, the name
commonly denotes the bishop, who is ordinary of his own diocese.

Owl'ing (5 3 5).

In English law, the offence of transporting wool

or sheep out of the kingdom, to the detriment of its staple manufac

ture ; so-called from being carried on at night. Now abolished.
Postlimin’ium. A term of the Roman law, denoting the right
of a subject who had lost his rights of citizenship, family, and prop
erty in consequence of capture by an enemy, to be restored to them

on regaining his liberty and returning.
Praernuni’re. [A corrupt form of the Lat.przemonere, to forewarn.]
In English law, the offence of introducing a foreign power into the

realm, and thus creating ilnjbrrium in imjleria, by paying that obedience
to papal process which properly belonged to the king alone.

Many
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statutes declared the acts which were deemed to constitute this of
fence, and imposed very severe penalties. The name is derived
from the words of the writ used in prosecuting the offence: “pre
mum're_/acia: A. B.," cause A. B. to be forewarned that he appear
before us to answer the contempt wherewith he stands charged, etc.

Preb’end. In England, the stipend granted from the estate of .-1
cathedral or collegiate church to the ofﬁciating clergyman, who is
hence called a prebendaij/.
Puis'ne. [Fr. j)zu's, since, and m’, born.]
rank.

Pur'view (320).

[Fr. pourzlu, provided.]

Junior; inferior in

The body of a

statute or that part which begins with the words “ Be it enacted."
excludes the preamble, and the ﬁnal repealing clause, if any.

Rule.

It

An order of court. A rule m':z' is an order to show cause

against a former act or determination, which is made absolute, unless

(m'sz') satisfactory cause be shown.
Seign'ory.

The lordship, manor, or domain of a feudal lord.

Shriev'alty. The oﬂice of a sheriff.
Sign-man'ual. A person's own name signed by himself; ap
plied specially to the signature of a king or sovereign to ofﬁcial
grants or documents.

Sim'ony. [From Simon Magus, who wished to buy the power of
bestowing the Holy Spirit] The offence of buying or selling
ecclesiastical preferment.
Star-chamber.
An English court of very ancient origin,
which was new-modelled by statutes in the reigns of Henry VII.
and Henry VIII. Its judges were privy-councillors, with two' judges
of the common-law courts, and they sat without a jury. It had im
portant criminal jurisdiction, but in course of time it usurped un
warrantable powers, political as well as judicial. and exercised them

with great injustice and wantonness, so that it was ﬁnally abolished
by statute 16 Car. I. c. to. The origin of the name is a matter of
dispute. (See STARR, pm, to which some refer the word.)

Starr (483). A name given anciently in England to contracts
and obligations of Jews, from a corruption of the Hebrew word
s/zrtar, covenant. An ordinance of Richard I. commanded these
starrs to be enrolled and deposited in chests in certain places, one
of which was a room in the Exchequer at Westminster; it has been
supposed that this was called the starr-r/zamber, and that the court
of the same name was so styled because held in such room.

Suffragan.

An assistant bishop.
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[Fr. tailler, to cut off.] Anciently in England a tax

or rate imposed for the raising of government revenue; specially
so-called when imposed upon cities and burghs.
Tourn. The :/zerzjf’s tourn was an inferior court of criminal
jurisdiction in England, formerly held twice a year before the sheriff
in different parts of his county.
Treas’ure-trove. [Fr. lrower, to ﬁnd.] Treasure, as money,
gold, silver, plate, or bullion, found hidden in the earth or other
private place, its owner being unknown. By English law, it belongs

to the king.
Vav'asour. In feudal law, a vassal ranking next below a baron.

Verd’eror (go). [Fr. verd, green.] An officer in England whose
care it was to protect the king's vert (greensward) and venison, and
to inquire into offences against the same. The verderors held
various courts for the trial of such offences.

Voir dire (794, 798.)

An examination upon the 1102'!‘ dire (Lat.

verzun dizere, to speak the truth) is a preliminary examination of a
juror or witness to ascertain whether he is competent or qualiﬁed
to act in that capacity.

Wait‘.

Goods stolen and wair/ed or thrown away by the thief in

his ﬂight, for fear of being apprehended ; by English law, they be
longed to the king, if seized by some one for his use. But here
such goods may be reclaimed by the true owner.

Were'gild (936).

[Sax. we;-, man, and gild, money.] A private

pecuniary satisfaction paid by a person who had committed murder
or other enormous offence, to the party injured or his relatives.

Under Saxon laws, the sums to be paid for homicide were clearly
deﬁned, being greater or less according to the rank of the victim.

This payment took the place of punishment.

/41?[UEYV2)ZAC

1054

II.

A Table of English Regnal Years.
The following table will be serviceable to the student in ascertaining when the
various English statutes, cited in the text, were enacted.

Sovmuncns.

COIMENCBMBNT or REIGN.

William I . . . . . . . . . . . . . .. .. . . . . October :4. 1066. . . . . . . . . . . . . . . .
William II . . . . . . . . . . . . . . . . . . . . September 26, 1087 . . . . . . . . . . . . .
Henry I . . . . . . . . . . . . . . . . . . . . . . ‘August 5, I100 . . . . . . . . . . . . . . . . .
Stephen. . . . . , . . . . , . . . . . . . . . . . . December 26, 1135 . . . . . . . . . . . . .
Henry
.. . .‘December 19, I154 .. . . .
Richard I. . . .. . . . . . . . . . . . . . . . September 3, I189 . . . .
John. . . . . . . . _ . . . . . . . . . . . . . . . .. hday 27,1199. . . . . . . . . . . . . . . . . ..
Henry III. . . . . . . . . . . . . . . . . . . .. October 28, 1216. . . . . . . . . . . . . . ..
Edward I . . . . . . . . . . . . . . . . . . . .. November 16, 1272 . . . . . . . . . . . ..
Edward II . . . . . . . . . . . . . . . . . . .. July 8, 1307. . . . . . . . . . . . . . . . . . . .
Edward III . . . . . . . . . . . . . . . . . . . January 25, 1327. . . . . .
. . . . ..,
Richard II . . . . . . . . . . . . . . . . . . .. June 22, 1377 . . . . . . . . . . . . . . . . ..
Henry IV . . . . . . . . . . . . . . . . . . . .. September 30, I399 . . . . . . . . . . . . .
Henry V . . . . . . . . . . . . . . . . . . . . .. March 21, 1413 . . . . . . . . . . . . . . . ..

oP?::L"L_

2!
13
36
19
35
I0
18
57
35
20
5r
23
14
10

Henry VI . . . . . . . . . . . . . . . . . . . . . September I, 1422 . . . . . . . . . . . . ..

39

Edward IV. . . . . . . . . . . . . . . . . . . . March 4, I461 . . . . . . . . . . . . . . . . . .
Edward V. . . . . . . . . . . . . . . . . . . . . April 9, I483 . . . . . . . . . . . . . . . . . . H
Richard III . . . . . . . . . . . . . . . . . .'June 26, 1483 . . . . . . . . . . . . . . . . . .l

23
. .
3

Henry VII . . . . . . . . . . . . . . . . . . .. August 22, 1485 . . . . . . . . . . . . . ..

24

Henry VIII . . . . . . . . . .
Edward VI. . . . . . . . . . .
Mary . . . . . .‘ . . . . . . . . . .
Elizabeth . . . . . . . . . . . _
James I . . . . . . . . . . . . .
Charles I . . . . . . . . . . . . .
The Commonwealth . . .

38
7
6
45
23
24
II

..
..
..
..
..
..
..

..
. .
..
..
..
..
..

..
..
..
..
..
..
..

.
.
.
.
.
.
.

..
. .
. .
..
..
..
. .

April 22, 1509. . . . . . . . . . .
January 28, 1547.. . . . . . . .
July 6, .1553 . . . . . . . . . . . . .
November 17, 1558 . . . . . .
March 24, 1603 . . . . . . . . . .
March 27, 1625 . . . . . . . . . .
January 30, 1649. . . . . . . . .

.
.
.
.
.
.
.

.
.
.
.
.
.
.

. . . . ._
.... .
.. ...
.... .
.... .
.... .
.... .

Charles II.* . . . . . . . . . . . . . . . . . . . May 29, I660. . . . . . . . . . . . . . . . . . .

37

James II . . . . . . . . . . . . . . . . . . . . ..
William and Mary . . . . . . . . . . . . .
Anne . . . . . . . . . . . . . . . . . . . . . . . ..
George I . . . . . . . . . . . . . . . . . . . ..
(ieorge II . . . . . . . . . . . . . . . . . ....
George III . . . . . . . . . . . . . . . . . . . .
George IV . . . . . . . . . . . . . . . . . . . .
\Villiam IV.. .
Victoria . . . . . . . . . . . . . . . . . . . . . . .

4
14
13
13
34
60
I1
7
. .

February 6, I685 . . . . . .
February 13, I689 . . . . .
March 8, 1702. . . . . . . . .
August 1, 1714 . , . . . . . . .
June 11, 1727 . . . . . . . . .
October 25, 1760 . . . . . .
January 29, I820 . . . . . .
June 26, I830 . . . . . . . . .
June 20, 1837 . . . . . . . . .

. .
..
..
..
..
..
..
..
..

.
.
.
.
.
.
.
.
.

.
.
.
.
.
.
.
.
.

... ..
.. .. .
. . . ..
...H
. . . ..
.... .
. .. . .
. . . ..
. . . ..

' Although Charles II. did not ascend the throne until 1660, 29th May,his regnal years were

computed from the death of Charles I., January 30‘ 1649, so that the ymr of his restoration is
styled the twelfth of his reign_
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III.

Abbreviations used in citing English, American, etc.,
Reports.
\Nell-known abbreviations, such as those of the States in this country, are
omitted. In this table, Dist. denotes District; Eng., England; Ch., Chancery;
ll. L., House of Lords; C. P., Common Pleas; K. B. or Q. B., King's or Queen’s
Bench; Exch., Exchequer; N. P., Nisi Prius.
Only the usual abbreviations are given in this table ; but various others are in

use, so that the student may need to examine all the titles under a particular
letter before ﬁnding the name of the Report for which he is seeking.
A. and 5., or Ad.

and El. . . . . . . . . . ..Adolphus and Ellis’s Reports, Q. B. Eng.
A. and E. N. S . . . . . .Adolphus and Ellis's Reports, New Series, commonly
quoted as Queen's Bench Reports.
A. and H . . . . . . . . . . ..Arnold and Hodge's Reports, K. B. Eng.
Abb. Adm . . . . . . . . . .Abbott’s Admiralty Reports, Southern Dist. of N. Y.
Abb. Dec. . . . . . . . . . .Ahbott's Decisions (Ct. of Appeals, N. Y.).
Abb. N. C . . . . . . . . . .Abbott's New Cases, N. Y.
Abb. Pr. . . . . . . . . . . . .AbhotL’s Practice Reports, N. Y.
Abb. Pr. N. S... . . . . .Abbolt's Practice Reports, New Series, N. Y.

Abb. U. S . . . . . . . . . .Abbott’s Reports of Cases in U. S. Circuit and Dist. Cts.
Abr. Cas. Eq . . . . . . .Eqnity Cases Abridged, Eng.
Act. or Acton. . . . . . .Acton's Privy Council Reports, Eng.
Add. Eccl. . . . . . . . . . .Addam's Ecclesiastical Reports, Eng.
Add. Penn . . . . . . .. . .Addison's Reports, Pa.
Adm. and Ecc . . . . . .English Law Reports, Admiralty and Ecclesiastical.
Aik. . . . . . . . . . . . . . . . .Aiken’s Reports, Vt.
A. K. Marsh . . . . . . . .A. K. Marshall's Reports, Ky.
Al. and N. . . . . . . . . . .Alcock and Napier's Reports, K. B, Ireland.
Alb. L. J. . . . . . . . . . ..Albany Law Journal, N. Y.
Aleyn . . . . . . . . . . . . . .Aleyn's Select Cases, K. B. Eng.
All. or Allen . . . . . . . .Allen's Reports (83-96 Mass.).“
Allen, N. B . . . . . . . ..Allen’s New Brunswick Reports.

_ Amb. . . . . . . . . . . . . . ..Ambler’s Reports, Chancery, Eng.
Am. Dec. . . . . . . . . . ..American Decisions.
Am. Rep. . . . . . . . . . ..r\merican Reports.
Ames. . . . . . . . . . . . . . .Arnes' Reports (4-7 R. 1.).
And. . . . . . . . . . . . . . . .Anderson's Reports, C. P. Eng.

Andr. . . . . . . . . . . . . . .Andrew's Reports, K. B. Eng.
Aug . . . . . . . . . . . .
Angell’s Reports (1 R. l.).
Anst . . . . . . . . . . . . . . .Anstruther's Reports, Exch. Eng.
Anth. N. P . . . . . . . . .Anthon's Nisi Prius Cases, N. Y.

App. Cas . . . . . . . . . . .Appeal Cases, English Law Reports,
Appleton. . . . . . . . . . .Appleton's Reports (I9, 20 Me.).
Arkley . . . . . . . . . . . . .Arkley’s justiciary Reports, Scotch.
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' Arms. M. and O. . . .Armstrong, Macartney and Ogle's Reports, N. P. Ireland.
Ara . . . . . . . . . . . . . . . .Arnold's Reports, C. P. Eng.
Am. and Hod . . . . . . .Aruold and Hodgc's Reports, Q. 13. Eng.
'
Ashrn . . . . . . . . . . . . . .Ashmead's Reports, Pa.
At]: . . . . . . . . . . . . . . . .Alkyn’s Reports, Chancery, Eng.

B. and Ad . . . . . . . . . .Barnewell and Adolphus’s Reports, K. B. Eng.
B. and A., or B. and
Ald. . . . . . . . . . . . . .Barnewell and Alderson's Reports, K. B. Eng.
B. and B . . . . . . . . . . .Broderip and Bingham's Reports, C. P. Eng.
B. and C., or Barn.

and Cr. . . . . . . . . . ..l3arnewell and Creswell's Reports, K. B. Eng.
B. and P., or B05.

and P . . . . . . . . . . . .Bosanquet and Puller's Reports, C. P. Eng.
B. and P.., N. R. . . .Bosanquet and Puller's New Reports. C. P. Eng.

B. and S . . . . . . . . . . . .Best and Smith's Reports,
B. Eng.
B. Mon . . . . . . . . . . . .Ben Monroe's Reports, Ky.
Bailey. . . . . . . . . . . . . .Bailey’s Reports, S. C.
Bailey Eq . . . . . . . . . .Bailey’s Equity Reports, S. C.
Bald. . . . . . . . . . . . . . ..Baldwin's Reports, 3d Circuit, U. 5.

Ball and B. . . . . . . . . .Ball and I3eatly's Reports, Irish Chancery.
Bann. and Ard . . . . . .Banning and Arden's Patent Cases, U. S.
Barber . . . . . . . . . . . . .Barber's Reports (14-24 Ark.).

Barb . . . . . . . . . . . . . . .Barbour's Reports, Supreme Ct., N. Y.
Barb. Ch . . . . . . . . . ..Bnrbour's Chancery Reports, N. Y.
Barn. . . . . . . . . . . . . . ..Barnardiston's Reports, K. B. Eng.
Barn. Ch. . . . . . . . . . .Barnardiston’s Chancery Reports, Eng.
Barnes . . . . . . . . . . . ..Barnes' Notes, C. P. Eng.

Barr. . . . . . . . . . . . . . . .Barr's Reports (I-I0 Pa. St.).
Batt . . . . . . . . . . . . . . ..Batty’s Reports, Ireland.
Baxt. . . . . . . . . . . . . . .l3axter's Reports, Tenvg.
Bay . . . . . . . . . .. . . . . .Bay‘s Reports, S. C.
Beas . . . . . . . . . . . . . ..Beasley’s Chancery Reports (I2 and 13 N. ]. Eq.)_
Beatt . . . . . . . . . . . . . . I3eatty's Reports, Irish Chancery.
'
Beav. I. . . . . . . . . . . . . .l3eavan‘s Chancery Reports, Eng.
Bee . . . . . . . . . . . . . ..Bee's Reports, U. S. (Dist. of S. C.).
Bell Ap. Cas . . . . . . .Bell's Appeal Cases, House of Lords.
Bell C. C . . . . . . . . . .Bell's Crown Cases Reserved, Eng.
Bel. or Bellewe . . . .Bellewe’s Cases {em/L Rich. II., Eng.
Ben . . . . . . . . . . . . . . . .Benedict’s Reports, U. S. (Dist. of N. Y.).

Benl. . . . . . . . . . . . . . . .Benloe's Reports, K. B. Eng.
Benl. C. P. . . . . . . . .Benloe’s Reports, C. P. Eng.
Best and S . . . . . . . .Best and Smith's Reports, Q. B. Eng.
Bibb . . . . . . . . . . . . . .Bibb’s Reports, Ky.
Bing . . . . . . . .. . . . . . .Bingham’s Reports, C. P. Eng.
Bing. N. C . . . . . . . . .Bingham's New Cases, C. P. Eng,

Binn. . . . . . . . . . . . . . . .Binney’s Reports, Pa.
Blss . . . . . . . . . . . . . . . .Bissell's Reports, 7th Circuit, U. S.
B1. and H. . . . . . . . . .Blatchford and Howland’s Reports, U. S. (Dist. of N. Y.).
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B]. R . . . . . . . . . . . . . .Blackstone's (Wm.) Reports, K. B. Eng.
Black . . . . . . . . . . . . . .Black’s Reports, Supreme Court, U. S.
-Blackf . . . . . . . . . . . . Blackford's Reports, Ind.
Bland Ch . . . . . . . . . .Bland's Chancery Reports, Md.
Blatchf . . . . . . . . . . . .Blatchford’s Reports, 2d Circuit, U. S.
Blatchf. Pr. Cas. . . .lllatchford's Prize Cases, U. S. (Dist. of N. Y.).

Bli. or Bligh . . . . . .Bligh’s Reports, House of Lords, Eng.
Bli. N- S . . . . . . . . . . .B1igh's Reports, New Series, House of Lords, Eng.
Bond . . . . . . . . . . . . . .Bond's Reports, 6th Circuit, U. S.

Bosw . . . . . . . . . . . . . .Bosworth's Reports, Superior Court, N. Y.
Br. and Lush . . . . . .Browning and Lushington's>Admiralt_v Reports, Eng.
Bradf. . . . . . . . . . . . ..Bradt'ord’s Surrogate Reports, N. Y.
Bradf. (la..). . . .. .. .. Bradford's Reports, Iowa (reprinted in 2d ed. of Morris).
Bradw . . . . . . . . . . . . .Bradwell's Appellate Reports, Ill.
Brayt . . . . . . . . . . . . . .Brayton's Reports, Vt.
Breese . . . . . . . . . . . ..Breese's Reports, Ill.
Brev . . . . . . . . . . . . . . .Brevard's Reports, 5. C.
Brewst . . . . . .. . . . . .Brewster's Reports, Pa.
Bridg . . . . . . . . . . . . . .Bridgman's Reports, C. P. Eng.
Bridg. O . . . . . . .. ,0. Bridgman's Reports, C. P. Eng.
Bright . . . . . . . . . . .Brightly's Reports, Pa.
Bro. Abr. . . . .. . _ . . . .Brooke’s Abridgment, Eng.
Bro. Adm . . . . . . . . . .Brown's Admiralty Reports, U. S. Dist. Courts.
Brock . . . . . . . . . . . . . .Brockenbrough's Reports, 4th Circuit, U. S.
Bro. N. C . . . . . . . . . .Brook's New Cases, K. B. Eng.
Bro. or Br. C. C. . . .Brown's Chancery Cases, Eng.
Bro. P. C . . . . . . . . . .Brown's Parliamentary Cases, Eng.
Bro. and B . . . . . . . . .Broderip and Bingham's Reports, C. P. Eng.
Brown, N. P . . . . . .Brown's Nisi Prius Reports, Mich.
Browne . . . . . . . . . . . .Browne’s Reports, Pa.
Brownl . . . . . . . . . . . .Brownlow's Reports, Eng.
Brownl. and G . . . . . .Brownlow and Goldsborough’s Reports, C. P. Eng.
Buck . . . . . . . . . . . . . . .Buck’s Bankruptcy Cases, Eng.
Buﬂi Spr. Ct . . . . . .Buffalo Superior Court Reports, N. Y.
Bul. N. P., or B. N.
P . . . . . . . . . . . . . . . . .Buller's Nisi Prius, Eng.
Bulst . . . . . . . . . . . . ..Bulstrode’s Reports, K. B. Eng.
Bunb . . . . . . . . . . . . . .Bunbury’s Reports, Exch. Eng.
Burnett . . . . . . . . . . . .Burnett’s Reports, Wis. (reprinted in I Pinney).

Burr . . . . . . . . . . . . . ..Burrow’s Reports, K. B. Eng.
Busb . . . . . . . . . . . . . . .Busbee's Law Reports, N. C.
Busb. Eq. . . . . . . . . .Busbee's Equity Reports, N. C.
Bush . . . . . . . . . . . . . ..Bush’s Reports, Ky.
C. B . . . . . . . . . . . . . . . .Common Bench Reports, Eng. (the ﬁrst eight by Manning,.
Granger, and Scott; the ninth, by Manning and Scott ;.

the rest, viz., the tenth to eighteenth, by Scott).
C. B. N. S. . . . . . . . . .Common Bench Reports, New Series, Eng.
C. and K. . . . . . . . . . .Carrington and Kirwan’s Reports, N. P. Eng.
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C. and M. . . . . . . . . . .Carrington and Marshman's Reports, N. P. Eng.
Cromp. and M.)
C. and P . . . . . . . . . . ..Carrington and Payne's Reports, N. P. Eng.

(See

C. E. Gr. . . . . . . . . . . .C. E. Green's Reports (I6-27 N. J. Eq.).
C. H. Rec . . . . . . . . . .City Hall Recorder Reports, N. V. City.
C. M. and R . . . . . . . .(See Cromp. M. and R.)
C. P. D . . . . . . . . . . . .Common Pleas Division, English Law Reports,
C. Rob. Adm . . . . . . .C. Robinson's Admiralty Reports, Eng.
Cai. or Ca.ine’s. . . ..Caine's Reports, N. Y.
Cai. C35 . . . . . . . . . . . .Caine's Cases in Error, N. Y.
Call . . . . . . . . . . . . . . . .Call's Reports, Va.
Calth . . . . . . . . .. . . . . .Calthrop's Reports, K. B. Eng.
Cam. and Nor . . . . . .Camer0n and Norwood's Reports, N. C.
Campb . . . . . . . . . . . . .Campbell's Reports, N. P. Eng.
Car. and K . . . . . . . . .(See C. and K.)

Car. and M . . . . . . . .(See C. and M.)
Car. and P. . . . . . . . .(See C. and P.)

Car. 0!‘ Cart . . . . . . .Carter’s Reports, Ind.
Cart . . . . . . . . . . . . . . .Carter's Reports, C. P. Eng.
Carth . . . . . . . . . . . . . .Carthew’s Reports, K. ll. Eng.

Cary . . . . . . . . . . . . . .Cary’s Reports, Chancery, Eng.
Cas. Ch . . . . . . . . . . . .Cases in Chancery, Eng.
Cas. Temp. Ha.rclw.Cases I://1,/tare llardwick, Chancery, Eng.
C33. Temp. Ta.lb.. .Cases I:/"pure Talbot, Chancery, Eng.
Cas. Temp. Sugd. . .Cases I:m}>ore Sugden, Chancery, Ireland.
Casey . . . . . . . . . . . . .Casey's Reports (25-36 Pa. State).
Ch. Div . . . . . . . . . . . .Chancery Division, English Law Reports.
Ch. Rep . . . . . . . . . . . .Reports in Chancery, Eng.
Chase . . . . . . . . . . . . . .Chase's Decisions, 4th Circuit, U. S.

Chand. Wis . . . . . . . .Chandler’s \‘\'isconsin Reports (reprinted in 2 and 3 Pinney).
Charlt . . . . . . . . . . . . .T. U. P. Charlton's Reports, Ga.
Charlt. R. M . . . . . .R. M. Charlton's Reports, Ga.
Chev . . . . . . . . . . . . . . .Cheves’s Reports, 5. C.
Chev. Eq . . . . . . . . . .Cheves’s Equity Cases, S. C.
Chip. D . . . . . . . . . . . .D. Chipman's Reports, Vt.
-Chip. N . . . . . . . . . . . .N. Chipman's Reports, Vt.
\
Chit. R . . . . . . . . . . . .Chitty’s Reports (Bail Ct., Eng.).
Cin. S. C. Rep. . . . .Cincinnati Supreme Ct. Reports.
City Ct. Rep. . . . . . .City Court Reports, N. Y. City.
’Cl. and Fin. .

. . . . .Clark and Finnelly, House of Lords Reports, Eng.

Clarke. . . . . . . . . . . . .Clarke's Chancery Reports, N. Y.
Clarke (Ia.) . . . . . . . .Clarke’s Reports (1-8 Ia.).
Clif. . . . . . . . . . . . . . . .Clifl'ord's Reports, [st Circuit, U. 5.

-C0 . . . . . . . . . . .~ . . . . . .Coke’s Reports, K. B. Eng.
‘Cobb . . . . . . . . . . . . . .Cobb's Reports, Ga.
-"Code Rep . . . . . . . . . .C0de Reporter, N. Y.
Col. Cas . . . . . . . . . . .Coleman’s Cases, N. Y.
C01. and C . . . . . . . . . .Coleman and Caines's Cases, N. Y.
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Cold. . . . . . . . . . . . . . . .Coldnell’s Reports, Tenn.
Coll. or Coll. C. C. .Collyer’s Reports, Chancery, Eng.
Colles . . . . . . . . . . . . . .Coiles's Cases in Parliament, Eng.

Com. or Comyn. . . .Comyn‘s Reports, K. B. Eng.
Comb. . . . . . . . . . . . . . .Comberbach’s Reports, K. B. Eng.
Comst. . . . . . . . . . . . . .Comst0ck's Reports (1-4 N. Y.).
Con. and L . . . . . . . .C0nnor and Lawson's Reports, Irish Chancery.
Const. Rep . . . . . . . .Reports of Constitutional Court, S. C.
Cooke, C. P . . . . . . . .Cooke's Reports, C. P. Eng.

Cooke, Tenn . . . . . ..Cooke's Tennessee Reports.
Cooke and Al . . . . . .Cooke and Alcock's Reports, K. B. Ireland.
Coop. Ch. . . . . . . . . . .Cooper‘s Reports, Chancery, Tenn.
Coop. Pr. Cas . . . . ..Coopcr‘s Practice Cases, Eng.
Coop.Temp.Brough.Cooper’s Reports tampon Brougham, Chancery, Eng.
Coop. Temp. Cott. .Cooper‘s Reports temper: Cotteuham, Chancery, Eng.
Cow. . . . . . . . . . . . . . . .Cowen's Reports, N. Y. (Supreme Ct. and Ct. of Errors).

Cowp . . . . . . . . . . . . . .Cowper's Reports, K. B. Eng.
Cox, Ch . . . . . . . . . . .Cox's Reports, Chancery, Eng.

Cox, C. C . . . . . . . . . .Cox's Crown Cases, Eng.
Coxe. . . . . . . . . . . . . . .Coxe's Reports (1 N. J. Law).
Crabbe. . . . . . . . . . . . .Crabbe’s Reports, U. S., East Dist. Pa.
Cr. and Phil..
. . .Craig and Phillips’ Reports, Chancery, Eng.
Cr. and St. . . . . . . . .Craigie and Stewart's Reports, House of Lords (Scotch).
Cr. or Cranch . . . . .Cranch's Reports, Supreme Court, U. S.

Cr. C. C., or Cranch
C. C . . . . . . . . . . . .Cranch's Circuit Court Reports, U. S. (District Columbia).
Critchf. . . . . . . . . . . . .Critchﬁeld‘s Reports (5-21 0. St.).
Cro. Car . . . . . . . . . . .Croke's Reports, time of Charles I., K. B. Eng.

Cro. Eli: . . . . . . . . . .Croke's Reports, time of Elimbelh, Q. B. Eng.
Cro. Jac . . . . . . . . . ..Croke's Reports, time of James I., K. B. Eng.
Cromp. and J., or C.

and J . . . . . . . . . . . . Crompton and ]ervis's Reports, Exch. Eng.
Cromp. and M., or C.

and M. . . . . . . . . . .Crompton and Meeson's Reports, Exch. Eng.
Cromp. M. and R.,
or C. M. and R. .Crompton, Meeson and Roscoe's Reports, Exch. Eng.

Ct. Cl . . . . . . . . . . . . . .Court of Claims Reports, U. S.
Cun . . . . . . . . . . . . . . . .Cunningham's Reports, K. B. Eng.
Curt. C. C. . . . . . . . .Curtis's Reports, 1st Circuit, U. S.
Curt. Ecc . . . . . . . . . .Curteis's Ecclesiastical Reports, Eng.
Cush . . . . . . . . . . . . . . .Cushing's Reports (55-66 Mass.).
Cushm . . . . . . . . . . . . .Cushman's Reports (23-29 Miss.).

D. Chip . . . . . . . . . . . .D. Chipman's Reports, Vt.
Dal. . . . . . . . . . . . . . . .Dalison’s Reports, C. P. Eng.
Dall. . . . . . . . . . . . . . .Dallas’s Reports, Supreme
Pa. Cases).

Court, U.

Dall., Tex . . . . . . . . .Dallam’s Reports, Tex.
Daly. . . . . . . . . . . . . . .Daly's Reports, Common Pleas, N. Y.

(also contains
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Dan. Ex. . . . . . . . . . .Daniell’s Reports. Exch. Eng.
Dana . . . . . . . . . . . . . .Dana‘s Reports, Ky.
Davies . . . . . . . . . . ..Davies's Reports, U. S. Dist. Courts.
Dav. and Mer . . . . . .Davison and Merivale’s Reports, Q. B. Eng.
Day . . . . . . . . . . . . . . . .Day's Reports, Conn.
Dea. and SW . . . . . .Deane and Swabey’s Reports, Probate and Divorce, Eng.
Deac. . . . .'. . . . . . . . . .Deacon's Bankruptcy Reports, Eng.

Deac. and C . . . . . .Deacon and Chitty‘s Bankruptcy Reports, Eng.
Deady . . . . . . . . . . . . .Deady’s Reports, 9th Circuit, U. S.
Deane. . . . . . . . . . . . . .Deane's Ecclesiastical Reports, Eng.
Dears . . . . . . . . . . . . . .Dearsley's Crown Cases Reserved, Eng.
Dears. and B . . . . . .Dearsley and Bell's Crown Cases Reserved, Eng.
De G. Bank . . . . . . .De Gex's Bankruptcy Cases, Eng.

De G. F. and . . . .De Gex, Fisher and Jones’s Chancery Reports, Eng.
De G. and J . . . . . . . .De Gex and ]ones's Chancery Reports. Eng.
De G.
and S. . . . .De Dex, Jones and Smith's Chancery Reports, Eng.
De G. J. and 8.
Bank . . . . . . . . . . . .De Gex, Jones and Smith's Bankruptcy Cases, Eng.
De G. M. and G. . . .De Gex, Macnaghten and Gordon’s Chancery Rep's, Eng.
De G. M. and G.
Bank. . . . . . . . . . . . .De Gex, Macnaghten and Gordon's Bankruptcy Cases.
De G. and Sm. . . . . De Gex and Smale's Chancery Reports, Eng. _
Den. or Denio . . . . . .Denio's Reports, N. Y. (Supreme Ct. and Cl. of Errors).
Den. C. C. . . . . . . . . . .Denison's Crown Cases, Eng.
Des. or Desaus.. . . .Desaussure's Equity Reports, S. C.
Dev . . . . . . . . . . . . . . . .Devereux's Law Reports, N. C.
Dev. Ct. C1. . . . . . . . .Devereux's Reports (U. S. Court of Claims).
Dev. Eq . . . . . . . . . . . .Devereux's Equity Reports, N. C.
Dev. and Bat . . . . . . .Devereux and Battle's Reports, N. C.

Dev. and Bat. Eq. . .Devereux and Battle's Equity Reports, N. C.
Dick . . . . . . . . . . . . . . .Dickens's Reports, Chancery, Eng.
Dill . . . . . . . . . . . . . . . .Dillon’s Reports, 8th Circuit, U. S.
Disney. . . . . . . . . . . . .Disney’s Reports, Ohio.
Dods . . . . . . . . . . . . . . .Dodson's Admiralty Reports, Eng.
Dom. Proc. . . . . . . . . ..Dor/my I’ructrum, Cases in the House of Lords, Eng.

Donn . . . . . . . . . . . . . . .Donnelly’s Reports, Chancery, Eng.
DO\1g‘ . . . . . . . . . . . . . . .Douglns’s Reports, K. B. Eng.
Doug. Mich . . . . . . . ..Douglass's Michigan Reports.
Dow, or DOW P. C. .Dow's Reports in Parliament, Eng.
Dow and C . . . . . . . . .Dow and Clark, House of Lords Cases, Eng.

Dow. and Ry., or D.
and R . . . . . . . . . . . .Dowling and Ryland's Reports, K. B. Eng.
Dow. and Ry. N. P.Dowling and Ryland's Nisi Prius Reports, Eng.
Dowl. P. C . . . . . . . . .Dowling’s Practice Cases, Eng.
Dowl. N. S . . . . . . . . .D0wling's Practice Cases, New Series, Eng.
Dr. and Wal. . . . . . . .Drury and Walsh's Chancery Reports, Ireland.
Dr. and War . . . . . ..Drury and Warren' Chancery Reports, Ireland.
Drew. . . . . . . . . . . . . . .Drewry's Chancery Reports, Eng.
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Drew. and Sm . . . . . .Drewry and Smale's Reports, Chancery, Eng.
Drink . . . . . . . . . . . . . .Drinkwater's Reports, C. P. Eng.
Drury . . . . . . . . . . . . . .Drury‘s Reports, Chancery, Ireland.
Dudley. . . . . . . . . . . . .Dudley's Reports, Ga.
Dudley, S. C . . . . . . .Dudley's Reports, S. C.
Dudley Eq. . . . . . . . ..Dudley's Equity Reports, S. C.
Duer . . . . . . . . . . . . . . . Duer’s Reports, Superior Court, N. Y.

Durf. . . . . . . . . . . . . . . .Durfee's Reports, R. I.
Durn. and Ea.st.. . . .S:tme as " Term Reports."
Dutch . . . . . . . . . . . . . .Dutcher's Reports (25-29 N.
Duv . . . . . . . . . . . . . . . .Duvall's Reports, Ky.
Dy. Of Dyer . . . . . . . .Dyer’s Reports, K. B. Eng.

Law).

E. D. Sm . . . . . . . . . . .E. D. Smith's Reports, Common Pleas, N. Y.
E. L. R . . . . . . . . . . . . .See L. R., A. and E., etc.

East. . . . . . . . . . . . . . ..East's Reports, K. B. Eng.
Eden . . . . . . . . . . . . . . .Eden's Reports, Chancery, England.
Edm. Sel. Cas . . . . . .Edmond's Select Cases, N. Y.

Edw. Adm. . . . . . . . . .Edwards's Admiralty Reports, Eng.
Edw. Ch . . . . . . . . . . .Edwar<ls's Chancery Reports, N. Y.
El. and B1 . . . . . . . . . .Ellis and Blackburn's Reports, Q. B. Eng.
E]. B. and E . . . . . . . .Ellis, Blackburn and Ellis's Reports, Q. 13. Eng.
El. and El . . . . . . . . . .Ellis and Ellis's Reports,
B. Eng.
Eng . . . . . . . . . . . . . . . .English‘s Reports (6-13 Ark.).
Eng. L. and E . . . . . .English Law and Equity Reports.
E. P. Smith . . . . . . . .E. P. Smith's Reports (15-27 N. Y.).
Eq. CB. Abr . . . . . . . .Equity Cases Abridged, Eng.
Esp. 0!‘ Esp. N. P. .Espinasse's Reports, N. P. Eng.
Exch. . . . . . . . . . . . . . .Exchequer Reports, Eng. (by Welsby, Hurlstone and
Gordon).

Ex. D . . . . . . . . . . . . . .Exchequer Division, English Law Reports.
F. and F . . . . . . . . . . . .Foster and Finlason's Reports, N. P. Eng.
F. N. B . . . . . . . . . . . . .Fitzherbert's Natura Brevium.
Fairf . . . . . . . . . . . . . . .Fairﬁeld's Reports (10-12 Me.).
Fed. Rep . . . . . . . . . .Federal Reporter (U.
Circuit and District Courts).
Ferg . . . . . . . . . . . . . . .Ferguson‘s Reports, Scotch.
Finch Ch. .. .. . . . . . .Finch‘s Chancery Reports, Eng.
Finch, OI‘ Finch L. .Finch’s Law.
Fish. Pat. C88 . . . . .Fisher's Patent Cases, U. 3.

Fish. Pat. Rep . . . . .Fisher's Patent Reports, U. S.
Fish. Pr. Cas. . . . . . .Fisher’s Prize Cases, U. S. (Dist. of Pa.).
Fitzg. . . . . . . . . . . . . . .Fitzgibbon’s Reports, K. B. Eng.
Flip . . . . . . . . . . . . . . . .Flippin's Reports, 6th Circuit, U. S.
Fogg . . . . . . . . . . . . . .Fogg's Reports (32-37 N. l-1.).
For . . . . . . . . . . . . . . . .Forrest‘s Reports, Exchequer, Eng.
Fort. de Laud . . . . . .Fortescue de Laudlbus Angliw Legum.
Fort. or Fortes. . . . .Fortescue’s Reports, K. B. Eng.
Fost . . . . . . . . . . . . . . .Foster's Reports (21-31 N. H.).
Fost. and F . . . . . . . .Foster and Finlason's Reports, N. P. Eng.
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Free. Ch . . . . . . . . . . .Freeman's Chancery Reports, Eng.
Freern . . . . . . . . . . . . . .Freeman's Reports, K. B. Eng.
Freern. (Ill.) . . . . . . . .Freeman's Reports (3r-103 111.).

Freem. Miss. . . . . . . .Freeman’s Reports, Chancery, Miss.
G. and] . . . . . . . . . . . .Gill and Johnson's Reports, Md.
G. and I . . . . . . . . . . . .Glyn and ]ameson’s Bankruptcy Reports, Eng.
Ga. Dec . . . . . . . . . . . .Ge0rgia Decisions.
Gale. . . . . . . . . . . . . . . .Gale’s Reports, Exchequer, Eng.
Gale and Dav. . . . . . .Gale and Davison's Reports, K. B. Eng.
Gall. or Gallis . . . . . .Gallis0n’s Reports, 1st Circuit, U. S.
George . . . . . . . . . . . ..George's Reports (30-39 Miss.).
Gif. . . . . . . . . . . . . . . .Giffard’s Reports, Chancery, Eng.

Gilb. Cas. . . . . . . . . . .Gi1bert's Cases in Law and Equity, Eng.
Gilb. Ch . . . . . . . . . . . .Gilbert's Chancery Reports, Eng.
Gill . . . . . . . . . . . . . . . . .Gill’s Reports, Md.
Gill and J . . . . . . . . . ..Gill and ]ohnson’s Reports, Md.
Gilm . . . . . . . . . . . . . . .Gilman’s Reports (6-10 111.).
Gilmer. . . . . . . . . . . . . .Gilmer’s Reports, Va.
Gilpin. . . . . . . . . . . . . .Gilpin's Reports, Dist. of Pa., U. S.
G0(lb . . . . . . . . . . . . . ..Godbolt's Reports, K. B. Eng.
Golds. . . . . . . . . . . . . . .Goldesborough's Reports, K. B. Eng.

Gow N. P . . . . . . . . . .Gow‘s Nisi Prius Cases, Eng.
Grant . . . . . . . . . . . . . ..Grant's Reports, Pa.
Grat . . . . . . . . . . . . . . . .Grattan's Reports, Va.
Gray. . . . . . . . . . . . . . ..Gray’s Reports (67— 82 Mass.).
Green, N. J . . . . . . . ..Green's Reports (13-15 N. J. Law).
Green Ch . . . . . . . . . . .Green's Chancery Reports (2-4 N. J. Eq.).
Greene, C. E . . . . . . .C. E. Greene's Reports (16-27 N. J. Eq.).
Greene, Ia . . . . . . . . . .Greene's Reports, Iowa.
Green] . . . . . . . . . . . . . .Green]eaFs Reports (I-9 Me.).
H. B] . . . . . . . . . . . . . . .1-Ienry Blackstone's Reports, C. 1’. Eng.
H. L. Cases . . . . . . . .Honse of Lords Cases, Eng.
H. and C . . . . . . . . . . .Hurlstone and Coltrnan's Reports, Exch. Eng.
H. and G., or Har.

and G . . . . . . . . . . . .H:trris and Gill's Reports, Md.
H. and H. . . . , . . . . . . Horn and I-Iurlslone‘s Reports, Exch. Eng.
H. and ]., or Hot.

. ~

and J . . . . . . . . . . . . .1-inrris and Johnson's Reports, Md.
H. and MCH . . . . . . . . Harris and McHenry‘s Reports, Md.
H. and N . . . . . . . . . .Hurlstone and Norman's Reports, Exch. Eng.
H. and R . . . . . . . . . .Harrison and Rutherfurd‘s Reports, C. P. Eng.
H. and Tw . . . . . . . .llall and Tn-ell's Chancery Reports, Eng.
H. and W . . . . . . . . _ .Hn1-rison and Wollaston‘s Reports, K. B. Eng.
H. and W . . . . . . . . . . Hurlstone and \Valmsley’s Reports, Exch. Eng.
Hag. Adm . . . . . . . . . . Haggard’s Admiralty Reports, Eng.
Hag. Con. . . . . . . . . . .Haggard's Consistory Reports, Eng.
Hag. BC. or Hagg. .Hagg:1rd's Ecclesiastical Reports, Eng~
Hall. . . . . . . . . . . . . . . . Hall's Reports, Superior Court, N. Y.
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Halst . . . . . . . . . . . . .Halsted's Reports (6—l2 N.
Law).
Halst. Ch . . . . . . . . . .Halsted's Reports (5-8 N. Eq.).
Ham . . . . . . . . . . . . . . Hammond's Reports (I-9 Ohio).
Hand . . . . . . . . . . . . . . Hand's Reports (40-45 N. Y.).

Handy . . . . . . . . . . . . .Ifandy's Reports, Ohio.
Hardin . . . . . . . . . . . . Hardin's Reports, Ky.
Hardr. 0!‘ Hard. . . .Hardres’s Reports, Exch. Eng.
Hare . . . . . . . . . . . . . . .Hare's Reports, Chancery, Eng.
Harg. St. Tr . . . . . .Hargrave's State Trials, Eng.

Harper . . . . . . . . . . . .Harper's Reports, S. C.
Harper's Eq. . . . . . .l{arper's Equity Reports, S. C.
Hart‘ . . . . . . . . . . . . . . Harrington's Reports, Del.
Harr. Ch. . . - . . . . . . .Harrington's Chancery Reports, Mich.
Harr. N. J . . . . . . . . .Harrison’s Reports (16-19 N. J. Law).
Harris. . . . . . . . . . . .Harris's Reports (13-24 Pa. St.).

Hawks . . . . . . . . . . ..Hawks‘s Reports, N. C.
Hayw . . . . . . . . . . . . . .Haywood's Reports, N. C. and Tenn.

Head . . . . . . . . . . . . . .Head's Reports, Tenn.
Heisk . . . . . . . . . . . . . .Heiskell's Reports, Tenn.
Hem. and M . . . . . . . . Hemming and Miller, Chancery, Eng.
Hemp . . . . . . . . . . . . . .Hempstead's Reports, 8th Circuit, U. S.
Hen. and Munf. . . .Hening and l\Iunford's Reports, Va.
Het . . . . . . . . .: . . . . . .Hetley's Reports, C. P. Eng.
Hill . . . . . . . . . . . . . . . .Hill's Reports, N. Y. (Supreme Ct. and Ct. of Errors).
Hill and D . . . . . . . . .Hill and Denio’s Supplement, N. Y.
Hill Ch- . . . . . . . . . . . .Hill's Chancery Reports, 5. C.
Hill S. C . . . . . . . . . .Hill’s South Carolina Reports.
Hilt . . . . . . . . . . . . . . . .Hilton’s Reports, Common Pleas, N. Y.

Hob . . . . . . . . . . . . . . . .Hobart’s Reports, K. B. Eng.
Hodg. . . . . . . . . . . . . . . Hodge's Reports, C. 1’. Eng.
Hoff. . . . . . . . . . . . . . .HotIman's Chancery Reports, N. Y.
Holmes . . . . . . . . . . . .Holmes' Reports, lst Circuit, U. S.
Holt . . . . . . . . . . . . . . .Hoh’s Reports, K. B. Eng.
Holt Eq. . . . . . . . . . . .Holt's Equity Reports, Eng.

'

Holt N. P . . . . . . . . .Holt’s Nisi Prius Reports, Eng.

Hopk . . . . . . . . . . . . . . Hopkin‘s Reports, Chancery, N. Y.
Hons . . . . . . . . . . . . . .Houston’s Reports, Del.
Hous. Cr. . . . . . . . . . .Houston's Criminal Reports, Del.
Hov. Suppl. . . . . . . . .IIovenden's Supplement to Vesey, Jr.
HOW. or How. U. S. Howard's Reports, Supreme Court, U. S.
How. Cas . . . . . . . . . .Howard’s Court of Appeals Cases, N. Y.
How. Miss. . . . . . . . .Howard's Reports, Miss.
I-low Pr . . . . . . I . . . . . Howard's Practice Reports, N. Y.
How. St. Tr . . . . . . . .Howell’s State Trials, Eng.
Hugh. C. C . . . . . . . . .Hughes' Reports, 4th Circuit, U. S.
Hughes . . . . . . . . . . . .Hughes'5 Reports, Ky.
Humph . . . . . . . . . . . . .Humphrey's Reports, Tenn.
Hun. . . . . . . . . . . . . . .Hun's Reports, Supreme Court, N. Y.
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Hut . . . . . . . . . . . . . . . .Hutton's Reports, C. P. Eng.
Ill. App . . . . . . . . . . . .Bradwell's Appellate Cases, Ill.
Ired . . . . . . . . . . . . . . ..Iredell’s Reports, N. C.
Ired. Eq . . . . . . . . . . . .Iredell’s Reports, Equity, N. C.
J. and Sp . . . . . . . . . .Jones and Spencer’s Reports, Superior Court, N. Y.
J. J. Marsh . . . . . . . .J. J. Marshall's Reports, Ky.
J. and W., or Jae.
and W. . . . . . . . . . .Jacob and Walker's Reports, Chancery, Eng.
Jac. or Jacob . . . . . .Jac0b's Reports, Chancery, Eng.
Jeﬂ'. . . . . . . . . . . . . . . . .Jeﬁ'erson’s Reports, Va.
Jenk . . . . . . . . . . . . . .Jenkin’s Reports, Exch. Eng.
Johns . . . . . . . . . . . . . .Johnson‘s Reports, N. Y. (Supreme Ct. and Ct. of Errors).
Johns. Cas . . . . . . . .Johnson’s Cases, N. Y. (Supreme Ct. and Cl. of Errors).
Johns. Ch . . . . . . . . .Johnson’s Chancery Reports, N. Y.
Johns. V. C . . . . . . . .Johnson's Chancery Reports, Eng. (Vice Chancellors).
Johns. and H . . . . . .Johnson and Hemming's Reports, Chancery, Eng.
Jones L . . . . . . . . . . . .Jones's Law Reports, N. C.
Jones Eq. . . . . . . . . . .Jones’s Equity Reports, N. C.
Jones, Pa . . . . . . . . . .Jones's Reports (11 and r2 Pa. St.).
Jones, T . . . . . . . . . . .Sir T. Jones’s Reports, K. B. Eng.
Jones, W . . . . . . . . . .Sir W. Jones's Reports, K. B. Eng.
Jones and La T. . . .Jones and La Touche's Irish Chancery Reports.
Jur . . . . . . . . . . . . . . . . The Jurist, Eng.
.
Jur. N. S . . . . . . . . . . . .Jurist, New Series, Eng.
Kay . . . . . . . . . . . . . . .Kay’s Reports, Chancery, Eng.
Kay and J . . . . . . . .Kay and Johnson's Reports, Chancery, Eng.
Keb . . . . . . . . . . . . . . . .Keble's Reports, K. B. Eng.
Keen. . . . . . . . . . . . .Keen’s Reports, R0ll‘s Court, Eng.
Keilw. or Keil . . . . . .Keilway's Reports, K. B. Eng.
Kel . . . . . . . . . . . . . . . .Sir John Kelyng's Reports, K. B. Eng.
Kel. W . . . . . . . . , .. .\V. Kelynge’s Reports, K. B. Eng.
Kelly . . . . . . . . . . . . . .Kelly’s Reports (1-3 Ga.).
Ken . . . . . . . . . . . . . . . .Kenyon’s Reports, K. B. Eng.
Ken. Ch . . . . . . . . . . .Kenyon's Chancery Cases, Eng.
Kern . . . . . . . . . . . . .Keman’s Reports (11-14 N. Y.).
Keyes . . . . . . . . . . . . Keyes's Reports, Ct. of Appeals, N. Y. (Most of these
cases are better reported in Abbott's Decisions.)
Kirby . . . . . . . . . . . . . .Kirhy’s Reports, Conn.
Knapp. . . . . . .. . . . .Knnpp’s Privy Council Cases, Eng.
L. and C . . . . . . . . . .Leigh and Cave's Crown Cases, Eng.
1.. R. 1, 2, etc., A.
and E . . . . . . . . . . . .English Law Reports, Admiralty and Ecclesiastical.
L. R. C. C . . . . . . . . .
“
“
“
Crown Cases Reserved.
L. R. C. P . . . . . . . . .
“ ' "
“
Common Pleas.
L. R. Ch. App... . . .
“
“
“
Chancery Appeals.
L. R. Eq . . . . . . . . . . .
“
"
“
Equity Cases.
L. R. Ex. . . . . . . . . . .
“
"
"
Exchequer.
L. R. H. L . . . . . . . . .
“
“
“
House of Lords.
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L. R. P. C . . . . . . . . . .English Law Reports, Privy Council Cases.
L. R. P. and D. . . . .
“
“
“
Probate and Divorce.
L. R.
B. . . .. . . . .
“
“
“
Queen’s Bench.
L. R‘. Sc. App . . . . ..
“
“
“
Scotch and Divorce Appeals.
L. J. Rep . . . . . . . . . .Law Journal Reports, Eng.
La. . . . . . . . . . . . . . . . . .Lane's Reports, Exchequer, Eng.
La. An . . . . . . . . . . . . .Louisiana Annual Reports.
Lab . . . . . . . . . . . . . . . .Labatt's Reports, Cal.
Lalor . . . . . . . . . . . . . .Lalor’s Supplement to Hill and Denio’s Reports, N. Y.
Lans . . . . . . . . . . . . . . .L:msing's Reports, Supreme Court, N. Y.
Lat . . . . . . . . . . . . . . .Latch’s Reports, K. B. Eng.
Ld. Ken . . . . . . . . . . . .Kenyon's Reports, K. B. Eng.
Ld. Raym . . . . . . . . . .Lord Raymond's Reports, K. B. Eng.
Lea. . . . . . . . . . . . . . . . . Lea's Reports, Tenn.
Leach . . . . . . . . . . . . . .Leach’s Crown Cases, Eng.

Lee . . . . . . . . . . . . . . .Lee’s Consistory Reports, Eng.
Lee temp. Hard . . . Lee's Reports, K. B. lenqtorz Hardwick, Eng.
Leg. Chron. Rep. . .Legal Chronicle Reports, Pa.
Leg. Gaz. Rep. . . . .Legal Gazette Reports, Pa.
Leigh . . . . . . . . . . . . . .Leigh's Reports, Va.
Leon . . . . . . . . . . . . . . .Leonard's Reports, K. B. Eng.
Lev . . . . . . . . . . . . . . . .Levinz‘s Reports, K. B. Eng.
Lew. C. C . . . . . . . . . Lewin’s Crown Cases, Eng. .
Ley . . . . . . . . . . . . . . . .Ley's Reports, K. B. Eng.
Lillyi . . . . . . . . . . . . . .Lilly's Reports, N. P. Eng.
Lit. C. P . . . . . . . . . . .Littleton's Reports, C. P. Eng.
Litt . . . . . . . . . . . . . . . .Liltell's Reports, Ky.
I
Litt. Se]. Cas . . . . . .Littell's Select Cases, Ky.
L1. and G . . . . . . . . . .Lloyd and Gould's Irish Chancery Reports.
Loﬂ't . . . . . . . . . . . . . . .Lofft's Reports, K. B. Eng.
Lowell . . . . . . . . . . . . .Lowell’s Reports, U. S., Dist. of Mass.
Lush . . . . . . . . . . . . . . .Lushington's Admiralty Reports, Eng.
Lut . . . . . . . . . . . . . . . .Lutwych's Reports, C. P. Eng.
M. D. and D . . . . . . .Montagu, Deacon and De Gex's Bankruptcy Reports, Eng.
M. and Ayr . . . . . . . .Montagu and Ayrton’s Bankruptcy Reports, Eng.
M. and H . . . . . . . . . .Murphy and IIurlstone's Reports, Exch. Eng.
M. and McA . . . . . . .Montagu and McArthur’s Bankruptcy Reports, Eng.
M. and S . . . . . . . . . .Maule and Selwyn's Reports, K. B. Eng.
M. and W . . . . . . . . . .Meeson and \Velsby‘s Reports, Exchequer, Eng.
McAll . . . . . . . . . . . ..McAllister‘s Reports, 9th Circuit, U. S.
McCart . . . . . . . . . . . .McCarter’s Reports (14 and 15 N. J. Eq.).
McCle . . . . . . . . . . . . .McCleland's Reports, Exchequer, Eng.
McCle. and Y0 . . . .McCleland and Younge's Reports, Exch. Eng.
McGloin . . . . . . . . . . .McGloin's Reports, La.
McLean . . . . . . . . . . . .McLean’s Reports, 7th Circuit, U. S.

Mac. and G . . . . . . . .Macnaghten and Gordon's Reports, Chancery, Eng.
Mac Ar . . . . . . . . . . . . .Mac Arthur's Reports (Supreme Ct. Dist. of Columbia).
MacL. and R . . . . . .MacLean and Robinson's Scotch Appeals.
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Macq. H. L. C . . . . . .Macqueen's Scotch Appeal Cases (House of Lords).
Madd . . . . . . . . . . . . . .Maddock's Reports, Chancery, Eng.
Man. and G . . . . . . . .Manning and Granger’s Reports, C. P. Eng.
.
Man. and R . . . . . . . .Manning and Rylaud's Reports, K. B. Eng.
Mar . . . . . . . . . . . . . . . .March‘s Reports, K. B. Eng.

Marr . . . . . . . . . . . . . . .Marriott's Admiralty Reports, Eng.
Marsh . . . . . . . . . . . . . .Marshall's Reports, C. P. Eng.
Marsh. A. K . . . . . . .A. K. Marshall's Reports, Ky.
Marsh. J. J . . . . . . . .J. J. Marshall's Reports, Ky.
Mart. N. C . . . . . . . .MartIn's Reports, N. C.
Mart. La. . . . . . . . . . .Martin's Reports, La.
Mart. N, s . . . . . . . . . .Martin's Reports, La., New Series.

Mart. and Yerg . . . .Martin and Yerger's Reports, Tenn.
Mas . . . . . . . . . . . . . . . .Mason’s Reports, tst Circuit, U. S.

McCord . . . . . . . . . . . .McC0rd’s Reports, S. C.
McCord Eq . . . . . . . .McCord’s Equity Reports, S. C.
McCra.ry . . . . . . . . . . .McCrary’s Reports, 8th Circuit, U. S.

Meigs.. . . . . . . . . . . ...Meigs’s Reports, Tenn.
Mer. or Meriv . . . . . .Merivale's Reports, Chancery, Eng.
Met. or Metc . . . . . .Metcall’s Reports (42-54 Mass.).
Met. Ky . . . . . . . . . . . .Metcali‘s Reports, Ky.
Miles . . . . . . . ,. . . . . .Miles's Reports, Pa.
Mills . . . . . . . . . . . . . . .Mills's Reports, S. C.
Minor . . . . . . . . . . . . . .Minor’s Reports, Ala.
M0. App . . . . . . . . . . . .Reports of St. Louis Ct. of Appeals, Mo.

'

‘

M‘Mul1 . . . . . . . . . . . . .M‘l\Iullan's Reports, S. C.

M‘Mul1. Eq . . . . . . . . .M‘1\Iullan's Equity Reports, S. C.
Mod . . . . . . . . . . . . . . . .Motlern Reports, K. B. Eng.
Moll. . . . . . . . . . . . . . . .Molloy's Chancery Reports, Ireland.
Mon. B . . . . . . . . . . . . .Ben Monroe's Reports, Ky.
Mon. T. B . . . . . . . . . .T. B. Monroe's Reports, Ky.
Mont. B. C . . . . . . . . .Montagu's Bankruptcy Cases, Eng.
Mont. and Ayr . . . . . .M0ntagu and Ayrton’s Bankruptcy Cases, Eng.
Mont. and B . . . . . . . .Montagu and Bligh's Reports, Bankruptcy, Eng.
Mont. and Chit.. . . .Montagu and Chitty’s Reports, Bankruptcy, Eng.
Mont. and Mac . . . . . .Montagu and Macarthur's Bankruptcy Cases, Eng.
Mont. D. and D.. . . .Montagu, Deacon, and De Gex’s Reports, Bankruptcy,
Eng.

Moo. C. C . . . . . . . . . .Mo0dy's Crown Cases, Eng.
M00. and M., or M.
and M . . . . . . . . . . . .Moody and Malkin's Reports, N. P. Eng.
M00. and R., or M.

and R . . . . . . . . . . . .Moody and Robinson's Reports, N. P. Eng.
M00. C. P . . . . . . . . . .Moore's Reports, C. P. Eng.
M00. K. B. . . . . . . . . .Moore's Reports, K. B. Eng.
M00. and P . . . . . . . ..Moore and Payne's Reports, C. P. Eng.
M00. and S. . . . . . . . .Moore and Scott's Reports, C. P. Eng.
Moore . . . . . . . . . . . . . .Moore's Reports, K. B. Eng.

‘
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Moore P. C . . . . . . . .Moore’s Privy Council Cases, Eng.
Morr. St. Cas . . . . . .Morris's State Cases, Miss.
.
‘
Morris . . . . . . . . . . . . .Morris's Reports, Iowa.
Mor. Tran . . . . . . . .. .Morrison's Transcript, U. S. Supreme Court Decisions.

Mos . . . . . . . . . . . . . . . .Moseley's Reports, Chancery, Eng.
Munf. . . . . . . . . . . . . Munt'ord‘s Reports, Va.
Murph . . . . . . . . . . . . .Murphey's Reports, N. C.
Myl. and Cr . . . . . . . .Mylne and Craig’s Reports, Chancery, Eng.
Myl. and K . . . . . . . . .Mylne and Keen's Reports, Chancery, Eng.
Myr. (Ca.l.). . . . . . . . . .Myrick's Probate Reports, Cal.
N. Benl . . . . . . . . . . . .New Benloe, K. B. Reports, Eng.
N. Chip . . . . . . . . . . . . .N. Chipman’s Reports, Vt.
N. C. Con . . . . . . . . . .North Carolina Conference Reports.
Nat. Bank. Reg. . . .National Bankruptcy Register, U. S.
N.
Eq . . . . . . . . . . . .New Jersey Equity Reports.
N.
L . . . . . . . . . . . . .New Jersey Law Reports,
N. R . . . . . . . . . . . . . . .The New Reports.

(See B. and 1’. N. R.)

Nels . . . . . . . . . . . . . . . .Nelson's Reports, Chancery, Eng.
N. and H . . . . . . . . . . .Nott and Huntingdon's Reports (U. S. Ct. of Claims).
N. and Hop. . . . . . . . .Nott and Hopkin's Reports (U. S. Ct. of Claims).
N. and MCC . . . . . . . .Nott and McCord’s Reports, S. C.
Nev. and M . . . . . . . . .Neville and Manning's Reports, K. B. Eng.
Nev. and P . . . . . . . . .Neville and Perry's Reports, K. B. Eng.
Newb . . . . . . . . . . . . . . .Newberry’s Admiralty Reports, U. S.
Norris . . . . . . . . . . . . . .Norris's Reports (82-96 Pa. St.).
North . . . . . . . . . . . . . . .Northington's Reports, by Eden, Chancery, Eng.
Notes of Cas . . . . . . . .Notes of Cases (Adm. and Eccl.), Eng.
Noy . . . . . . . . . . . . . . . .Noy's Reports, K. B. Eng.
N. Y. Civ. Pr. Rep.N. Y. Civil Procedure Reports.
0. Benl . . . . . . . . . . ..OId Benloe, C. P. Eng.
Ohio N. 5., or Ohio St.Ohio Reports, New Series (Ohio State Reports).
Olcott . . . . . . . . . . . . . .Olcott's Admiralty Reports, U. S. Dist. CL, N. Y.
Orl. Bridgman . . . . . .Or1ando Bridgman’s Reports, C. P. Eng.
Otto . . . . . . . . . . . . . . . .Otto's Reports, Supreme Court, U. S. (9I—106 U. S.).
Outerbridge . . . . . . . . .Outerhridge's Reports (97-99 &c. Pa. St.).
Overt . . . . . . . . . . . . . . .Overton's Reports, Tenn.
Ow . . . . . . . . . . . . . . . . .Owen‘s Reports, K. B. Eng.
P. C . . . . . . . . . . . .. . . .Pleas of the Crown.
P. D . . . . . . . . . . . . . . . .Probate Division, English Law Reports.
P. F. Smith . . . . . . . .P. F. Smith's Reports (5I—8I} Pa. St.).
P. and D., or Per. and

Dav . . . . . . . . . . . . . .Perry and Davison’s Reports, K. B. Eng.
P. and W . . . . . . . . . .Penrose and Watts’ Reports, Pa.
P. Wms . . . . . . . . . . . .Peere \ViIliams's Reports, Chancery, Eng.

Pa. L.
Rep . . . . . .Pennsylvania Law Journal Reporter.
Pa. St . . . . . . . . . . . . . .Pennsylvania State Reports.
Paige . . . . . . . . . . . . . .Paige's Reports, Chancery, N. Y.
Paine . . . . . . . . . . . . . . . Paine’s Reports, 2d Circuit, U. S.
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Pal. or Palm . . . . . . . .Palmer's Reports, K. B. Eng.
Par. or Park . . . . . . . .P:1rker’s Reports, Exchequer, Eng.
Park. Cr . . . . . . . . . . . .Parker’s Criminal Reports, N. Y.
Pars. Eq. Cas . . . . . .Parsons' Equity Cases, Pa.
Pat. and H . . . . . . . . .Patton and Heath’s Reports, Va.
Pea. N. P . . . . . . . . . .I’eake's Nisi Prius Cases, Eng.
Pearson . . . . . . . . . . . .Pe:1rson’s Reports, Pa.
Peck . . . . . . . . . . . . . . . Peck’s Reports (1 1-30 Ill.).
Peck . . . . . . . . . . . . . . . Peck's Reports, Tenn.
Pen. or Penn . . . . . . . .Pennington's Reports (2 and 3 N. ]. Law).
Penny . . . . . . . . . . . . . . Pennsylvania Supreme Court Reports (by Pennypacker).

Pet. . . . . . . . . . . . . . . ..Peters's Reports, Supreme Ct. U. S.
Pet. Adm. . . . . . . . . . .Peters‘s Admiralty Reports, U. S. (Dist. of Pa.).
Pet. C. C . . . . . . . . . . .Peters's Reports, 3d Circuit, U. _S.
Phil . . . . . . . . . . . . . . . .Phillips’s Reports, Chancery, Eng.
Phil . . . . . . . . . . . . . . . .Phillips's Law Reports, N. C.
Phil. Eq . . . . . . . . . . . .Phillips’s Equity Reports, N. C.
Phila. Rep . . . . . . . . . .Philadelphia Reports, Pa.
Phillim. or Pltill. Ec.Phillimore's Reports, Ecclesiastical, Eng.

Pick . . . . . . . . . . . . . . . .Pickering's Reports (I8-41 Mass).
Pike. . . . . . . . . . . . . . . . Pike's Reports (I-5 Ark.).
Pinn. . . . . . . . . . . . . . . .Pinney’s Reports, \Vis.
Pitts. Rep . . . . . . . . . .Pittsburgh Reports, Pa.
Plowd . . . . . . . . . . . . . . l’lowden's Reports, K. B. Eng.
P01 . . . . . . . . .. . . . . . . .Pollexfen's Reports, K. 13. Eng.
Poph . . . . . . . . . . . . . . .Popham’s Reports, K. B. Eng.

Port. Ala. or Port. . .Porter’s Reports, Ala.
Port. Ind . . . . . . . . . . .Porter's Reports (3-7 Ind.).
Port. M0 . . . . . . . . . . . .Porter’s Reports (42-59 M0.).
Pr. Ch . . . . . . . . . . . .Precedents in Chancery (Finch), Eng.
Prac. Reg . . . . . . . . . .Pr:1ctical Register, C. P. Eng.
Price or Pr . . . . . . . ..Price's Reports, Exchequer, Eng‘.
Q. B . . . . . . . . . . . . . . . .Ado1phus and El1is's Reports, New Series, Q. B. Eng.
Q. B. D . . . . . . . . . . . .English Law Reports, Queen's Bench Division.
Q. B. Upp. C . . . . . . .Queen‘s Bench Reports, Upper Canada.
Quincy . . . . . . . . . . . . .Quincy's Reports, Mass.
R. M. Charlt . . . . . . .R. M. Charlton’s Reports, Ga.
Rand . . . . . . . . . . . . . . .Randolph's Reports, Va.
Rawle . . . . . . . . . . . . . . Rawle's Reports, Pa.
Raym. T . . . . . . . . . . .Sir Thomas Raymond's Reports, K. 13. Eng.
Redf. . . . . . . . . . . . . . . .Redﬁeld's Surrogate Reports, N. Y.
Rep . . . . . . . . . . . . . . . .Coke's Reports, K. B. Eng.
Rep. Con. Ct . . . . . . .Reports of Constitutional Court, S. C.

Rep. Ia’/21;). Finch. . . .Finch’s Reports, Chancery, Eng.
Reynolds . . . . . . . . . . . Reynolds’s Reports (40-42 MisS.).
Rice . . . . . . . . . . . . . . . .Rice's Reports, S. C.
Rice Eq . . . . . . . . . . . .Rice's Equity Repurts,'S. C.
Rich . . . . . . . . . . . . . . . .Richar<lson’s Reports, 5. C.
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Rich. Eq . . . . . . . . . . .Richardson's Equity Reports, S. C.
Ridg. t. Hard . . . . . . .Ridgway's Reports lem;>. Hardwicke, Ch. and K. 13. Eng.
Riley . . . . . . . . . . . . . . .Riley’s Reports, S. C.
Riley Eq . . . . . . . . . . .Riley’s Equity Reports, S. C.
Rob. 01' Robt . . . . . . .Robertson's Reports, Superior Court, N. Y.
Rob. Adm . . . . ... ...Robinson's Reports, Admiralty. Eng. '(See “C. Rob.
Adm." and “VV. Rob. Adm.")

Rob.
Rob.
Rob.
Rob.

Ap . . .
Ecc . .
La. . . .
Va. . . .

.. .
...
...
...

. ..
...
...
...

. . .Robertson's Reports of Appeals (Scotch).
. . .Robertson's Ecclesiastical Reports, Eng.
. . .Robinson's Reports, La.
. . .Robinson's Reports, Va.

Robb Pat. Cas . . . ..Robb's Patent Cases, U. S.

Roll . . . . . . . . . . . . . . . .Rolle's Reports, K. B. Eng.
Roll. Abr . . . . . . . . . . .Rolle's Abridgment.

Rom. Cases . . . . . . . .Rorniily's Notes of Cases, Chancery, Eng.
Root . . . . . . . . . . . . . . .Root's Reports, Conn.
Rose . . . . . . . . . . . . . . .Rose’s Reports, Bankruptcy, Eng.
Russ . . . . . . . . . . . . . ..Russell’s Reports, Chancery, Eng.
Russ. and M . . . . . . . .Russell and Mylne's Reports, Chancery, Eng.
Russ. and R., or R.

and R. C. C . . . . . . Russell and Ryan’s Crown Cases, Eng.
Ry. and M., or R. and

M00 . . . . . . .
S. C . . . . . . . . .
S. C. C . . . . . .
S. P . . . . . . . . .

.. ..
....
.. ..
....

. . .Ryan and Moody’s Reports, N. P., Eng.
. . .Same Case.
. . .Se1ect Chancery Cases, Eng.
. . .Same Point or Principle.

S. and M., or Smedes

and M . . . . . . . . . . . .Smedes and Marshall's Reports, Miss.
S. and M. Ch . . . . ..Smedes and Marshall's Reports, Chancery, Miss.
S. and R., or Serg.

and R . . . . . . . . . . . .Sergeant and Rawle's Reports, Pa.
S. and S., or Sim. and

St . . . . . . _ . . . . . . . . .Simons and Stuart's Reports, Chancery, Eng.
S. and Sm . . . . . . . . . .Searle and Smith's Reports, Probate and Divorce, Eng.
, Salk . . . . . . . . . . . . . . . .Salkeld’s Reports, K. B. Eng.

Sandf . . . . . . . . . . . . . .Sandford's Superior Court Reports, N. Y.
Sandi’. Ch . . . . . . . . . .Sandford's Chancery Reports, N. Y.
Saund . . . . . . . . . . . . . .Saunders's Reports, K. B. Eng.
Sav . . . . . . . . . . . . . . . .Savile's Reports. C. P. Eng.
Saw . . . . . . . . . . . . . . . .Sawyer's Reports, 9th Circuit, U. S.
Say . . . . . . . . . . . . . . . .Sayer's Reports, K. B. Eng.
Sax . . . . . . . . . . . . . . . .Saxton’s Reports (1 N.
Eq.).
Scam . . . . . . . . . . . . . .Scammon's Reports (2-5 Ill.).

Sch. and Let‘. . . . . . . .Schoales and Lefroy's Reports, Chancery, Ireland.
Scott . . . . . . . . . . . . . .Scott‘s Reports, C. P. Eng.
SCOHZ N. R . . . . . . . . .Scott’s New Reports, C. P. Eng.
Searle and Sm . . . . . .Searle and Smith's Probate and Divorce Reports, Eng. '
Seld . . . . . . . . . . . . . . . .Selden's Reports (5-10 N. Y. Ct. of Appeals).
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Seld. Notes . . . . . . . . .Selden's Notes of Cases, N. Y.
Selw. N. P . . . . . . . . . .Selwyn's Nisi Prius, Eng.
Sel. Ca . . . . . . . . . . . . .Select Cases, Chancery, Eng.
Sess. Cas. Sc . . . . . ..Scotch Sessions Cases.
Sh. and Mel. . . . . . .Shaw and McLean's Reports, House of Lords (Scotch).
Shaw . . . . . . . . . . . . . .Shaw's Reports, House of Lords (Scotch).
Shaw Vt. . . . . . . . . . .Shaw's Reports, Vt.
Sheld . . . . . . . . . . . . . .Sheldon's Reports (Superior Ct. of Buffalo, N. Y.).
Shep . . . . . . . . . . . . . . .Shepley's Reports (13-18 and 21-30 Me.).
Show . . . . . . . . . . . . . .Shower's Reports, K. B. Eng.
Show. P. C . . . . . . . .ShO\Ver’s Parliamentary Cases, Eng.
Sickels . . . . . . . . . . . . .Sickels's Reports (46-91 &c. N. Y.).
Sid . . . . . . . . . . . . . . . . .Siderﬁn's Reports, K. B. Eng.
Sim . . . . . . . . . . . . . . .Simon's Reports, Chancery, Eng.
Sim. N. S . . . . . . . . . . .Simon's Chancery Reports, New Series, Eng.
Sim. and St . . . . . . . . .Simons and Stuart’s Reports, Chancery, Eng.
Skin . . . . . . . . . . . . . . . .Skinner's Reports, K. B. Eng.
Sm. and G . . . . . . . . ..Sm-ale and Giﬂ'ard's Reports, Chancery, Eng.
Smith . . . . . . . . . . . . . .Smith’s Reports, K. B. Eng.
Smith, E. D . . . . . . . .E. D. Smith's Reports, Common Pleas, N. Y.
Smith, E. P . . . . . . . .E. P. Smith's Reports (15-27 N. Y.).

Smith (N. H.) . . . . . .Smith’s Reports, N. H.
Smith,
P . . . . . . . .J. P. Smith's Reports, K. B. Eng.
Smith, P. F . . . . . . . .P. F. Smith's Reports (5l—8I§ Pa. St.).
Sneed . . . . . . . . . . . . . .Sneed's Reports, Tenn.
South . . . . . . . . . . . . . .Southard's Reports (4 and 5 N.
Law).
Speers . . . . . . . . . . . . . .Speers’s Reports, S. C.
Speers Eq . . . . . . . . ..Speers’s Equity Rep'orts, S. C.
_
Spencer . . . . . . . . . . . .Spencer's Reports (20 N. J. Law).
Spinks . . . . . . . . . . . . .Spiuks’s Ecclesiastical and Admiralty Reports, Eng.
Spinks Pr. Cas . . . ..Spinks's Prize Cases (Adm. Eng.).
Sprague . . . . . . . . . . . .Sprague's U. S. Reports (Dist. of Mass.).
Stant . . . . . . . . . . . . . . .Stanton‘s Reports (11-13 Ohio).
St. Tr . . . . . . . . . . . . . .State Trials, Eng.
Stark. N. P . . . . . . . . .Starkie's Nisi Prius Reports, Eng.

Stat. at Large . . . . . .United States Statutes at Large.
Stew . . . . . . . . . . . . . ..Stewart's Reports, Ala.
Stew. Adm. L. C. . .Stewart’s Admiralty Reports, Lower Canada.
Stew. and P . . . . . . . .Stewart and Porter's Reports, Ala.
Stew. N. J . . . . . . . . . .Stewart's Reports (28-35 N. J. Eq.).
Stock . . . . . . . . . . . . . .Stockton’s Reports (9-11 N. J. Eq.).

Stockett . . . . . . . . . . . .Stockett's Reports (27-57 Md.).
Story . . . . . . . . . . . . . . .Story's Reports, 1st Circuit, U. S.
Str. or Stra . . . . . . . . .Strange's Reports, K. B. Eng.
Strob . . . . . . . . . . . . . . .Strobhart's Reports, S. C.
Strob. Eq . . . . . . . . . .Strobhart's Equity Reports, S. C.
Sty . . . . . . . . . . . . . . . .Style’s Reports, K. B. Eng.
Sugd. Dec . . . . . . . . ..Sugden’s Decisions, Chancery, Ireland.
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Sumn . . . . . . . . . . .. . . .Stimner's Reports, 1st Circuit, U. S.
Swa. Ad . . . . . . . . . . .Swabey’s Admiralty Reports, Eng.
Swa. and Tr . . . . . . . .Swabey and Tristram’s Reports, Probate and Divorce,
Eng.
Swan . . . . . . . . . . . . . . .Swan's Reports, Tenn.

Swans . . . . . . . . . . . . .Swanston’s Reports, Chancery, Eng.
Sweeney . . . . . . . . . . . .Sweeuey’s Reports, Superior Court, N. Y.
T. B. Monr . . . . . . . . .'l‘. B. Monroe's Reports, Ky.
T. and C . . . . . . . . . . .Thompson and Cook's Reports, Supreme Court, N. Y.
T. and M . . . . . . . . . . .Temple and Mew's Crown Cases, Eng.
T. R . . . . . . . . . . . . . . . .Term Reports (Durnford and East), K. B. Eng.
T. Raym . . . . . . . . . . . .Sir T. Raymond's Reports, K. B. Eng.
T. U. P. Charlt. . . . .T. U. P. Charlton's Reports, Ga.
Talb . . . . . . . . . . . . . . . .Talbot's Reports, Chancery, Eng.
Tami . . . . . . . . . . .. . . .Tamlyn’s Reports, Rolls Court, Eng.
Taney . . . . . . . . . . . . . .Taney's Decisions, 4th Circuit, U. S.

Tann . . . . . . . . . . . . . . .Tanner’s Reports (8—r4 Ind.).
Tap . . . . . . . . . . . . . . . .Tappan's Reports, Ohio.
Taun . . . . . . . . . . . . .Taunton’s Reports, C. P. Eng.
Tayl. N. C . . . . . . . . . .Taylor's Reports, N. C.
Thach. C. C . . . . . . . . .Thacher’s Criminal Cases, Mass.
Thom. N. S . . . . . . . . .'l'hompson's Reports, Nova Scotia.

Tiffany . . . . . . . . . . . . .Tiﬂ'any's Reports (28-39 N. Y.).
Tot . . . . . . . . . . ... . . . .Tothill's Reports, Chancery, Eng.
Trans. App. . . .. .. ..Tmnscript Appeals, N. Y. Ct. of Appeals.
Tread . . . . . . . . . . . . .‘.Treadway's Reports, S. C.
Tuck . . . . . . . . . . . . . ..Tucker's Surrogate Reports, N. Y.
Turn. and R . . . . . . . .Turner and Russell's Reports, Chancery, Eng.
Tyler . . . . . . . . . . . . . . .Tyler's Reports, Vt.
Tyrw . . . . . . . . . . . . . . .'l‘yrwhitt's Reports, Exchequer, Eng.
Tyrw. and G . . . . . . .Tyrwhitt and Granger’s Reports, Exchequer, Eng.
Va. Cas . . . . . . . . . . . .Virginia Cases.
Van Ness . . . . . . . . . .Van Ness’s Reports, U. S. (Dist. of N. Y.).

Vaugh . . . . . . . . . . . . . .Vaughan's Reports, C. P. Eng.
Vanx . . . . . . . . . . . . . . .Vaux's Recorders’ Decisions, Pa.

Vent . . . . . . . . . . . . . . .Ventris's Reports, K. B. and C. P. Eng.
Veazey . . . .. . . . . . . . .Veazey's Reports (36-44 V t.).
Vern . . . . . . . . . . . . . . . .Vernon’s Reports, Chancery, Eng.
.
Vern. and S . . . . . . . . .Vernon and Scriven’s Reports, K. B. Ireland.
Ves. Sen . . . . . . . . . . Vesey Senior's Reports, Chancery, Eng.
Ves. Jun., or Ves. . . .Vesey Junior's Reports, Chancery, Eng.
V. and B., or Ves.

and Bea . . . . . . . . . .Vesey and Beames’s Reports, Chancery, Eng.
Vin. Abr . . . . . . . . . . . .Viner's Abridgment.
Vin. Sup. . . . . . . . . . . .Viner's Supplement.
Vr . . . . . . . . . .. . . . . . . .Vroom’s Reports (30-45 &c. N. J. Law).
W. Bl . . . . . . . . . . . . . .\Vm. Blackstone's Reports, K. B. Eng.
W. H. and G. . . . . . .Welsb_v, Hurlstone and Gordon's Reports, Exch. Eng.
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W. Jones . . . . . . . . . . .W. Jones's Reports, K. B. Eng.
W. N . . . . . . . . . . . . . .\\'eekly Notes, Eng.
W. N. C. Pa . . . . . . . .\\"eekly Notes of Cases, Pa.

W. R . . . . . . . . . . . . . . .\Veekly Reporter (all the courts), Eng.
W. Rob. Adm . . . . . .\Vm. Robinson's Admiralty Reports, Eng.
W. W. and D . . . . . .\Villmore, Wollaston and Davison's Reports, K. 13. Eng.

W. W. and H . . . . . .\‘Villm0re, \Volla.ston and I[odge’s Reports, K. B. Eng.
W. and S . . . . . . . . . .\‘\’atts and Sergeant's Reports, Pa.
W. and S. App. . . . .\Vilson and Shaw’s Reports, House of Lords (Scotch).
Walk. Ch . . . . . . . . . .Walker's Chancery Reports, Mich.
Walk. Miss . . . . . . . .VVa.lker's Reports, Miss.
Wall . . . . . . . . . . . . . . .\\'allace's Reports, Supreme Court, U. S.
Wall. C. C . . . . . . . . . .Wallace's Reports, 3d Circuit, U. S.
Wall. Jr _ . . . . . . . . . . .\Vallace Jr.'s Reports, 3d Circuit, U. S.

Wallis . . . . . . . . . . . . . .\Vallis"s Reports, Chancery, Ireland.
Warden . . . . . . . . . . . .War<len's Reports (2-4 0. St.).
Ware
. . . . C.,
. . . . . . or
. .Ware’s i Reports, U. S. (Dist. of Me.). _
Wash. . . C.
Wash . . . . . . . . . . . .Washington’s Reports, 3d Circuit, U. S.
Wash. Va. . . . . . . . . .Washington’s Reports, Va.
Washb . . . . . . . . . . . . .\Vashburn's Reports (16-23 Vt.).
Watts . . . . . . . . . . . . . .Watts's Reports, Pa.
Wend . . . . . . . . . . . . . .\\’endell’s Reports, N. Y. (Supreme Ct. and Ct. of Errors).
West H. L . . . . . . . . .West‘s Reports, House of Lords, Eng.
West /6771}. H . . . . . . .\Vest‘s Reports, (em). llardwicke, Chancery, Eng
Whart . . . . . . . . . . . . . .\Vharton's Reports, Pa.
Wheat . . . . . . . . . . . . .\Vheaton’s Reports, Supreme Court, U. S.
Wheeler Cr. Cas. . . .Wheeler's Criminal Cases, N. Y.
Whit. Pat. Cas. . . . .Whitman's Patent Cases, U. S.

Wight . . . . . . . . . . . . . .Wightwick's Reports, Exchequer, Eng.
Wilcox . . . . . . . . . . . . .Wilcox's Reports (10th Ohio).
Wilm . . . . . . . . . . . . . . .\Vilmot’s Notes and Opinions, K. B. Eng.
Wils . . . . . . . . . . . . . . .Wilson's Reports, C. P. Eng.
Wils. Ch . . . . . . . . . {.Wilson's Chancery Reports, Eng.
Wils. Ex . . . . . . . . . . .Wilson's Exchequer Reports, Eng.
Wils. (Ind.). . . . . . . . .Wilson's Superior Court Reports, Ind.
Willes. . . . . . . . . . . . . .Willes’s Reports, C. P. Eng.
Win. .. . . . . . .'. . . . . . .\Vinch's Reports, C. I’. Eng.
Winst . . . . . . . . . . . . . .\Vinston's Law Reports, N. C.
Winst. Eq . . . . . . . . ..Winston's Equity Reports, N. C.
Withr . . . . . . . . . . . . . .\‘Vithrow's Reports (9-21: Ia.).
Wrns . . . . . . . . . . . . . . .\Villiams's Reports, or Peere Williams, Chancery, Eng.
Wood. and M . . . . . .Woodbury and Minot's Reports, 1st Circuit, U. S.
Woods.. . . .. . . .. . . . .Woods's Reports, 5th Circuit, U. S.

Woolw . . . . . . . . . . . . .W0olworth’s Reports, 8th Circuit, U. S.
Wright . . . . . . . . . . . . .\Vright's Reports, Ohio.

Wright, Pa. . . . . . . . . .Wright's Reports (37-50 Pa. St.).
Wythe . . . . . . . . . . . . .\Vythe's Reports, Chancery, Va.

APPENDIX.
Y. B . . . . . . . . . . . . . . . .Year Book.

Y. and C. Ch . . . . . . .Younge and Collyer's Chancery Cases, Eng.

Y. and C. Ex., or
You. and Coll.. . . .Younge and Collyer’s Exchequer Reports, Eng.
Y. and J., or You.
and Jet‘ . . . . . . . . . . .Younge and ]ervis's Reports, Exchequer, Eng.

Yates Sel. Cas . . . . . .Yates's Select Cases, N. Y.
Yeates. . . . . . . . . . . . . .Yeates's Reports, Pa.
Yelv . . . . . . . . . . . . . . . .Yelverton's Reports, K. B. Eng.
Yerg. . . . . . . . . . . . . . . .Yerger’s Reports, Tenn.
You. . . . . . . . . . . . . . . . .Younge's Reports, Exchequer, Eng.
Zab . . . . . . . . . . . . . . . . .Zabriskie's Reports (21-24 N. J. Law).
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Ab iniﬁo, trespass, 737.
Abandonment of property, 213, 524.

of easements, 234, n.
Abatement of freehold, 718.
remedies for, 723, 724.
of indictment, 1018.
of nuisance, 620, 718, 741, 926, n.
of writ, count, or suit, 773, 774.
of legacies, 609, 610, n.
plea in, 773, 774, I018.
Abdication, 887.
Abduction of child, 696, 951, 956, n.
of heiress, 951.
of ward, 697.
of wile, I57, 695, 95I.

or kidnapping, 955.
Abeyance of freehold, 29:, 464.
Abjuration. oath of, H5, I25.

of realm by husband, effect of, 156.
of realm, causing civil death, 71, 72.
Abortion, 69, 944, n.
Absolute property, 51 I.
rights and duties, 61-85, 674.
Acceptance of bills, 576.
Access, of husband to wife, 172.
Accession, title by, 526.
Accessories to crime, 874.
before the fact, 875, 939.
after the fact, 876.
when to be tried, 877.
Accident, equitable jurisdiction over,
824.
Accidental ﬁres, 140.
Accord and satisfaction, 62!.
Account books, when evidence, 797.

Accounts, jurisdiction of equity over,
180, S28.
Account. action of, 714.
arrest in, 760.
Account stated, 713, 714.
Accounting of guardian, I79.

Accroaching royal power, 835.

Acknowledgment of deeds, 103, n.,
455. 11
of a ﬁne, 490.
by married women. 158, n., 490, 492.
Act of God, 305, 308, 430, 481.
of law, 305, 48!.
Act of Settlement, 25, 68, I16, 1043.
Acts of bankruptcy, 583, n., 585, 586.
Acts of Parliament, 50-58.
public, 51.

private, 51.
right of printing, 532.
(See Statutes.)
‘
Action at law, 671.
c1vil. 637, 717, n.

mixed. 673. 728. 719. 746
of ejectment, 727, n , 729-733.
of waste, 305, n.. 673, 745.

real. 635. 673. 7n. 72'~*—727
personal, 673, 716, n.
jurisdiction over, 635, 637, 639.
choice of, 756.
24' mntraclu, 673.
of detinue, 637, 704.
of account, 714.
of assumpsit, 707, 709, 710-717,
.
77°
of debt, 637, 707.
of covenant, 708.
ex drlida, 673.
on the case, 637, 643, 644, 678,

714, 735, 742- 79°
of trespass, 637, 675, 677, 678,

694, 695, 696. 607. 703. 734.
735. 736. 746. 762
of trover, 703, 705.

of replevin, 700-704.
popular, 544, 712.
qui lam, 712, 751, 1009.
local and transitory, 769.
abatement of, 773, 774.
survival of cause of action, 773.
I075
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Action at law, upon judgment, 710.
Action, chose in, 518, 519, 549, 969.
Actor, 627.
Actual seizin, 383, 384, 459.
/111' col/zlgwu/1111!, letters, 604.

Ademption of legacies, 610, n.
Additions
1040.

in

pleading,

773,

Age, as affecting capacity to make a
will, 180, 499, 596.

as affecting criminal liability, 862.
Agents, 137 and note.
general and special, 137, 11.

power to contract for principal, 136,
1018,

Adherence to king‘s enemies, 891.
Adjudication of bankruptcy, 586.
Ad litem, guardian, 177, n., 820.
Admeasurement of dower, 317, 318.
Administration, 589-595, 664.
rum laslamenlo anmara, 603, 604, n.,

137.

of corporations, 195, n.
husband and wife may be agents for
each other, 155.
Aggregate corporation, 187, 195, I96.
I97, 538
conveyance to, 293.

taking property by succession, 538.

606.
(I0 Iumi: mm, 605.
durum’: (1/umliu, 602, 606.
durnu/e I/11'/um‘ (Plate, 602, 606.
to whom granted, 595, 603.
letters of, 603. 605, 606.

Agistment, 561.
Agnali, 397.
Agreement. (See Contract.)
Agriculture, 212.
Aid-prayer, 772.

equitable jurisdiction over, 828.

Aids, feudal, 257, 268, 269, 276.

Administrators (see Executors), 603.
who may be, 595, 603.
duties of, 605—611.

Aids or taxes, how imposed, 80.

of persons civilly dead, 71.
Admiralty causes, 667.
court of, 49, 142, n., 659, 987.
jurisdiction of, 660, n., 667, 987.
Admissions in evidence, 1029, n.
Adqm2da'amm1m, writ of, 425.
,
Adultery, action for, 695.,
evidence in actions for, 157. rt.
children of, illegitimate, 172.
homicide to prevent, 931, 939.
divorce for, 151, 152, 663.
how it affects dower, 312, n.

destroys right to alimony, 153.
Advancements, 614.
Adverse possession, 374, n., 421, n.,

719.
Advocate, 629.

liability of for negligence, 631, n.,
715.
Advowson, 228 and note, 428.
no rent in, 239.
curtcsy in, 310.
Affidavit. 775, 883.

justices may take, 103, n.
Affinity, annuls marriage, 143.
Athrmative of issue, 795.

Affray, 913.
homicide in, 933.
Africans. (See Colored Persons.)

Age of consent to marriage, 146, 180.
of
of
of
as

persons, how reckoned, 180.
discretion, 180.
majority, 180.
affecting power to be executor or
administrator, 180, 602.

Aider by verdict, 866.
Air, right to, 218, 232, n., 516, 524,
739
Alfred, his dome-book, 31.
system of courts, 632.
Alia: writ, 691, 763, 1012.
Alienage, declaration of, 121, n.
Alienation, in general, 434-507.
who may aliene, 436.
modes of alienation, 440, 441.
by deed, 442-483.
by matter of record, 483—496.
by devise, 497-507.
forfeiture by, 423, 428.
restrictions upon, 293, 11.
right of, in feudal times, 434, 435.

effect of the statute Quia Emplarr‘:
upon (see Quia Emﬂarzr).
Aliens, 114-125.
who are, 114, 120.

rights, &c., of, in general, 119, 120.
naturalization and denization of,
122, 406.
duty of allegiance, 117, 119, n., 428.
rights as to descent, 119, 11., 405-408.
alienation by, 119.
conveyance to, 440.
purchase by, 119, 428, 440.
right to dower, 313.
alien friends and enemies, 120, 124,
note.

capture of alien enemy's property,
523.
Alimony, 153, 664.
permanent, 153, n.
pma't'n/r.' lilr, 153, n.

Allegation in leading, 666.
defensive, 666

[.1‘DEX.
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Allegiance, 114-118, 287, n., 884.
local, 117, 884.
natural, I17, 884.
oathof,115. 116, 118,124, 125.
how affected by naturalization, 126,
note.

involves duty of protection, 62.
Allodial property, 243, n., 244, 247,
255, 286, n., 289.
Allodium, 255, 289, 290.
Allotments to vassals, 242.
Alluvion, 416, 417.
Alteration of deeds, 456.
of wills. 500.
Ambassadors, inviolability of, 881, 882.
must consent to appointment, 78.

privilege from arrest, 766.
violation of privileges, 881.
their children are citizens, 121.
Amendments, at law, 812.
in equity. 838.
statutes of, 812.
Amercement, 711,771,801, 810.
Amotion, in corporations, 194, n.
Ancestor, 376, 383, 384.
Ancient deeds and wills, 796.
Ancient demesne, 284.
Ancient lights, 232, n., 516, 524, 739.
Animals, property in, 210, 512-515,
525.
domilw nalurw, 512.
fem natum, 218, 237, 513-516, 524,
533
mischief by tame, 706.
trespasses by cattle, 736.
distraining damage feasant, 621, 736.
larceny of, 512, 515, 525, 970.
An1'/nu: _fm‘andi, 966, 968.
Animur rez’ert1'ndi, 514, 960.
Annuities, 227, 238, 570.

distinguished from rent charge, 238.
Answer in chancery, 836.
in ecclesiastical courts, 666.
in code pleading, 782, n.
Apparent easement, 232, n.
heir, 176, n., 383.

Appeal of rape, 282.
Appeal, court of, 651, n.
Appeals from common law courts, 635,
640, 647, 648, 811.
from equity courts, 647, 842.
from ecclesiastical courts, 50, 666.
from criminal courts, 1039.
Appeaérance to actions, 761, 763, 765,
7 7
in chancery, 832, 334.
in criminal cases, 1001.
Appearance days, 758.

Appendant, common, 228.

Apportionment of rent, 307, 330.

Apprentices, law respecting, 130-132,
183.
settlement of, 112,
barristers once so called, 629.

Apprenticing of ward, 178, n.
Approving, in respect to commons, 229.
Appurtenances, 222, n.
Appurtenant, common, 229, 421.
Arbitration, 622.
Archdeacon's court, 657.
Arches, court of, 657.

Aristocracy, 16.
Arms, right of having, 83, 84.
assize of, 259.
Arraignment, 1014.
Array, challenge to, 792, 1024.
Arrest of judgment, 804, E06, 1035.
Arrest, 761.
of persons in tiz/il cases, 760, 761,
766.
how made, 766,

persons privileged from, 766 and
n., 768, 815.
remedy for malicious, 685.
upon ﬁnal process, 814, 815.
of persons in rriminal cases, 90, 996.
by warrant, 996, 997.
by oﬂicers without warrant, 998.

by private persons without war
rant, 999.

by sheriff. 90.
by hue and cry, 1000.
persons privileged from, 766, n.
111 cases of aﬁray, 913.
Arson, 956.
what a house to constitute, 957.
what a burning, 957.
malice, 958.

punishment, 958.
A rliru/i .r1¢0r mrlar, 636, 639, 750.
Artiﬁcial person, 62, 185.
Asportation in larceny, 967.
in robbery, 974, n.
Assault and battery, 73, 675, 676, 850,
954
upon servant, action for, 135.
by husband upon wife, 157, n., 159.
by third persons on wife, 695.

by parent to protect child, 165.
when justiﬁable, 135, 618, 619, 676.
a criminal offence, 850, 954.
with intent to kill. 942.
with intent to commit rape, 955.
Assembly, riotous or unlawful, 912,
913.
Assets, 402, 607.
Assignees of bankrupt, 184, n., 587.
Assignment, of bankrupt's effects, 587.
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Assignment, of dower, 317.
of estate, 469.
distinguished from a lease, 469.
of reversions, 709.
of choses in action, 519, 549.
of lease, 328, n., 469.
for the beneﬁt of creditors, 590, n.
Assise deﬁned, 650, 723.
different meanings of this word, 723,
724.
commission of, 650, 723, 988.
court of, 649, 723, 790, 989.
justices of, 650, 788, 790, 988.

and niri priur, 649, 790.
writ of, 723.
superseded by ejectment, 733.
rents of, 240.
of arms, 259.
of novel disseizin, 719, 724, 728.
of mar! a"m1cr.rtor, 724.
of nuisance, 742.
of bread, breaking of, 923.
Association, writ of, 651.
Assumpsit, express, 707, 709.

implied. 710-717. 735. 77°

Attorney, warrant of to confess judg
ment, 809.
Attprnment, 264, 429, 436, 435, 461,

413.
Auditors, 714.
Aula rrgia, or rrgis, 633, 634, 636, 638,

643. 648. 649
Authority of agent, express or implied,
137. "
A:/lrefoi: acquit‘, plea of, 1019.
atlaint, plea of, 1020.
mnvirl, plea of, 1019.
Avoidance of a deed, 456.

plea of. 775- 779
Avowry, 703.
Award, 622.

Backing warrants, 998.
Bacon, Lord, 71.
upon uses, 473, 646.
Bail, deﬁned, 767.
above, 767.
below, 767.
common, 765.
excessive, 68, n., 75, 1001.

im/rbftalur, 707.
Assurances, common, 441.
of record, 483.
covenant for farther, 451, 11.

justifying or perfecting, 768.

Attachment against witnesses, 798.

bail-piece, 768.

for contempt, 833. 992, 995.
in chancery, 833, 834.
of defendant's property, 759, 762, n.
Attainder, 408, 1020, 1036.
escheat for, 408.

liability of bail, 816.
in criminal cases, 1001.
what offences bailable, 1002.
power of justices to allow, 103, n.,
1002.

duty of sheriff in case of, 91.
forfeiture resulting from, 1037, I038.
effect upon dower, 313.
causes corruption of blood, 408, 1020,
1038.
as causing civil death, 72, n.
reversal of, 1040.
Attempts to commit crime, 857.
Attestation of deeds, 454.
of wills, 500, 601.
by legatcc or creditors, 502.
Attorney at law, 627-630.
action against, 631, 766.

privileges of, 628.
who may be admitted, 628.
how far responsible, 631, n., 715.

when privileged from arrest, 766.
communications to are privileged, 798.
right of under-sheriff to practice as,
92.

contempt of court by, 993.
Attorney in fact. (See Agents.)
Attomey-general, 629.
information by, 751, 1029.

special, 765, 767, 768.
to the action, 767.
bail-bond, 767.

Bailees, larceny by, 965, n.
larceny from, 964, n.
Bailiff, 92, 132.
_
and burgesses, 189.
contempt of court by, 993.
Bailiwick, franchise of, 235.
defined, 91.
Bailment, law of, 56o—562.
I. dqﬂaritum, or deposit, 562, n.
2. mam1'al'um, to do without recom_
pense, 562, n.
3. rarruuodalum, loan for use, 562,
note.

4. j)l'gIl!l.t', or pledge, 561, 562, n.
5. /ocalio, 562, n.
common-carriers, 139, n., 562, 11.
Bailor and bailee, right of to sue, 517,
563.

general rights and duties of, 561—
563.
title of each in goods bailed, 517.

bailee has qualiﬁed property, 517.
Bail-piece, 768.
Banishment, punishment by, 77.
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Banishment, of husband enables wife to

Beneﬁt of clergy, 26, n., 1030.

sue in her own name, 156.
as causing civil death, 71, 72.
Bank, days in, 758.
Bankruptcy. 432, 579—~588.
distinguished from insolvency. 580, 11.

Bequest.

who may become a bankrupt, 581
585.
acts of bankruptcy, 583, n., 585, 586.
adjudication of, 586.

forfeiture of lands by, 432.
U. S. bankrupt law, 582, n.
voluntary and involuntary, 583, n.
duties of assignee in bankruptcy, 587.
discharge of bankrupt, 584, n., 588.
fraudulent, 919.

jurisdiction of equity over, 821.
Banns, 146, 149, n., 150.
Bar of dower, 319, 409.
of estate tail, 299-302.
Bar, plea in, 775-779, 835, 1019.
trial at, 788.
Bargain and sale of lands, 478.
enrolment of, 479.
Baron and feme. (See Husband and
Wife.)
Barons, greater, 633.
of the exchequer, 638, 639.
Baron, court, 250, 280.
Barony, 280.
Barratry, 904.
Barristers, 629.
claim for fees, 630.
action against, 630, 631, n.

communications to are privileged,

798
Barter, 553.
Base fees, 294, 335.
services, 255, 282, 285.
Bastards, 151, 152, n., 169, 282.
who are, 169-171.
rights and disabilities of, 173.
cannot inherit, I73, 405.
maintenance of, 172.
who are heirs of, 174.
how legitimated, I74.
settlement of, 111, 174.
custody of, 174. n.
effect of their dying intestate, 604.
remainder to unborn bastard, invalid,
35°
Battel, trial by, 1023.
Battery. (See Assault and Battery.)

Bearing arms, right of, 83.
Behavior, good, security for, 980, 982.
Bees, property in, 514.

Bench, common, court of, 633.
free, 312, 315.
Beneﬁce, in feudal law, 243, n., 247.

(See Legacy, Will, Testa

ment.)

Beyond

seas, effect of husband's
absence, 172.
Bible, right of printing, 533.
Bigamy, I45, 924.
proof of marriage in trial for,
150, n., 696.
divorce for, 151, 11.

Bill in equity, 832.
dismissal of, 839.

of exceptions, 800.
of exchange. 574.
foreign and inland, 575.
consideration presumed, 552, n.,
553
acceptance of, 576.
parties to, 575.
indorsement of, 576.
protest of, 577.
notice of dishonor, 576.
of indictment, 1005.
of Midcllesex, 764.

of privilege, 766.
of review, 842.

of interpleader, 837.
Bill of rights, 67, 89.
forbids excessive bail or ﬁnes, 68, n.,
75

forbids taxing without consent. 81.
forbidsillegal sus ension of laws, 82.
Sanctions right 0 petition, 83.
and of bearing arms, 84.
Bills of mortality, 797.
Bills or notes not subject to larceny, 969.
forgery of, 977, 11.
Bishop is sole corporation, 188, 191.

(See Ordinary.)
Black-act, 711.
Black-mail, 240.

Blackening memory of dead, 916, n.
Blanch-farms, 240.
Blood, corruption of, 408, 410, 1020,
1038.
Boc-land, 279.
Body corporate, 185.
Body politic, 62, 185.
Bana notabilia, 658.
Born: 1/amntia, 532.
Bonds, in general, 480.
single, 480.
condition of, 480.
consideration presumed, 551, n.I 552,
553- "

equitable relief from penalty,826,83o.
forgery of, 978, n.
respondentia and bottomry, 567, 570.

not subject to larceny, 969.
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Caﬂ'a.r, ad sulisfatiendum, B14, 815.
uﬂagatum, 763, 1013.

Book land. 279.
Borough, 273.

Borough English, '41, 273.

for payment of ﬁne, 810.
Capila, distribution per, 389, n., 614.
Capital punishment, 72, 852, 859, 896,
1045.
Capile, tenants in, 255, 265, 269, 250,

Borrowing, 563.
Borsholder, 104.
Botes, 230, 304, 326, 430.
ﬁre-bote, 230, 326.
house-bote, 230, 430.
hay-bote, 230, 326.
plough-bote, 230, 430.
Bottomry, 567, 570.
Bound bailiffs, 93.
Boundaries of land, 221, n.
Bracton, 39, 255, 270.
Breach of peace, 912-915.
arrest for, 90, 999.

435
Caption in larceny, 964-967.
in robbery, 974, n.

Capture of enemy's goods. 523.
Carelessness, crime caused by,
(See Negligence.)
Carriers, 562, n.
of goods, 562, n., 715.

S67.

of passengers, 139, n., 562, n.

of promise of marriage, 142, n.
of prison, 902.
of trust, 965, n., 971.
Bread. assize of, 923.

Breaking in burglary, actual and con
structive, 961.

Breaking bulk, 965, 11.
Breaking of doors by oﬂiccr, 813, 817,
913_. 958.
Brzvm I6:/ata, 455.
Bribery, 91!.
Bridewell, I09.
Bridges, repair of, 106, 927.
nuisance to, 927.
Britton, 39, 271, 313.
Brooke, 39.

Cart-bote, 230.
Ca. .m., 814, 815.
Case, action on the, 637, 643, 678, 714,
735. 742. 790
arrest in, 761.
distinguished from trespass, 705, 735.
Case, special. 802.
Casxetur, 774.
Casual ejector, 729, 731.
Cattle, trespass by, 736. (See Animals.)
Causes of action, survival of, 773.
Caz/ea! mqilar, 560, n.
Censure, ecclesiastical, 666.
Central criminal court, 988 11.
Certiﬁcate to show settlement, 110, 113.

to show service of apprenticeship,

Bulls, papal, 48.

as to time, 959.
as to place, 959.

131, n.
G‘rli0r¢lri, writ of, 986, 990, 993, 1013.
Cession, law of, 581.
Cestrettsis, 32.
C¢’.t!!Ii qua lrusl, 470.
qua vie, 505, 413.
que use, 426, 470-478.

as to the residence, 960.

Challenge of jury, 792.

Burden of proof, 927.

Burgess, 189.

I

Burgage, tenure in, 272, 273.

liurglary, 958.

as to mode of committing, 961.
there must be a breaking, 961.
also an entry, 962.
as to intent, 962.
homicide to prevent, 931.

place of trial of, 1006.
By-laws of corporation, 195, 197.
Calendar month, 323.
Cancellation of deed, 456.
of will, 500, 601.
Canon law, 48, 49.

mode of reckoning degrees of rela
tionship, 381.
Canons of inheritance, 382-399.
t'anonical disabilities to marry, 143, I51.

Ca/u'a:, as criminal process, 1012.
ad re:/tandendu1n, 760, 76!, 762, 814.
texlntum m})ia.r, 762.

to the array, 792.
to the polls, 793.

principal, 793.
to the favor, 793.
in criminal cases, 1024.
peremptory, 1024.
Challenge to ﬁght, 915.

Champerty, 905.
Chance, as atiecting liability for crime,
867.
Chancellor, lord, 633, 640, 647, n.

of university, 192.
Chance-medley, 933, 934.
Chancery, court of, 28, n., 640, 647, n.,

823-528.

(See Equity.)

common law jurisdiction of, 641, 821.
equitable jurisdiction of, 642, 643,
820-832.
Chancery guardian, 177, n., 278, 820.
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Charge upon lands. 436, 480.
Charitable corporations, 189, 192.
Charitable uses, 198, 199, n., 302, 427,

490. 64r
cognizance of, 821.
Charter-deed, 442, 536.
Charter of corporation, I9t,I92, n.,2o4,n.
of the forest. 515.
Chartulary, 483.
Chase, 236.
Chattels, 508, 511.
title to by marriage, 541, 542.
by succession, 538, 539.
personal, 511.
real. 509, 510.
ouster of, 728.

property in, 511-520.
forfeiture of, 533, S76, 1012, 1038.
gifts of, 546.
cannot be entailed, 297, 520.

may be limited in remainder, 520.
joint ownership of, 521.
larceny of. (See Larceny.)
Chaud-medley, 933, 934.
Chaunteries, 426, 842.
Cheating, Offence of, 921.
Chief-justices, 635.
justiciar, 633, 634.
rents, 240.
Chief, tenant in. 255.
Children. (See Infants, Bastards, Par
ent and Child, Abduction.)
Chivalry. tenure by, 256, 257.
court of, 634.
guardian in, 178, 260, 264, n., 431.
C/rare in action. 518.
how assigned, 519, n., 549.
husband's right to wife's, 541.

Civil death, 71, 72, 304.
Civil law, in general, 46, 47.

rule of as to guardianship of infants,
175. I77~
as to parents’ consent to child's mar
riage, 147.
declares marriage of lunatic void, 148.

grounds of divorce allowed by, 152.
considers husband and uife distinct
persons, 158.
allows husband to correct his wife,

159.
rule as to legitimacy of children, 160,
170.
as to maintenance of children, 161.
as to father's power over children,
166.

as to marriage of widow, I71.
doctrines as to corporations, 187, 190.

mode of reckoning degrees of re
lationship, 382.
rule of /)/mum 1/0//n'm'u/n, 459,

doctrine of ju: /rgdfi/11111/1, ju.rﬁdu
rinrum, and /'11: prvmriu/u, 470.
doctrine of accession and confusion,
526.
division of contracts, 550.
as to warranty in sales, 559.
as to capacity to make a will, 597,

5
as
as
as
as
as

.

t?execution of wills, 600, 601.
to inotﬁcious will, 602.
to legacies, 611.
to rnllalia dwmrum, 614.
to malpractice, 677.

as to justifying defamation, 681.
as to serving process in a man's
house, 766.

Christ's hospital, 108.

doctrine of £0/II1’L’)I.t‘(lll'U or stoppage,

Church, pews in, 537.

766.
pleadin
in, 779.
‘
as to in ants’ liability for crime, 862.

parson is sole corporation, 188.
Churchwardens, 189, 191.
Church-yards, 426.

as to bribery, 911.

Cicero, notion of government, 16.

as to excusable homicide, 934.

as to re cal of laws, 58.
Circuits, 50, 789. 790.
Circuit courts of U. S. 653, n.
Cfrcum:/)rclz agaI1':, statute of. 50. n.
Circumstantial evidence, 798, 1028, n.
Ciragrap/Ium, 442.
Citation. in ecclesiastical courts, 666.
Citing of statutes, 50.
Citizens, natural born, 114-122. 124, n.
naturalized, 123, 124, n.
rights and disabilities of, I23, I24.
Citizenship, 121, 124, 11.
Civil action, 637, 717, 11.

as to rape, 952.

as to arson, 956.
as to robbery, 976.
as to forgery, 977.
as to proof of crime, 987.
Civil liberty, 64.
Clarendon, constitutions of, 424, 644.
Clementine constitutions, 48.
Claim to land, 462, 720.
in case of conveyance by fine, 491,

Civil corporations, 188.

Clergy, civil death of, 71.

visitation of, 200.

as to kidnapping, 955.

492
Clergy, beneﬁt of, 26, n., 1030
Clergyman, privilege from arrest, 766.
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Clerk, in ecclesiastical senses, 1031,
1032.
Clerk, embezzlement by, 971, n.
Client, 630.
Close rolls, 486.
Close writs, 486.
Code of Justinian, 46.
of Theodosius, 47.
of Alfred, 32.
Codicil, 599.
Coercion, how far it excuses crime,

868, 869.

(See Duress.)

Cognali, 397.
Cognizance, in replevin, 703.
of pleas, 235.
Cognizee of a ﬁne, 490.
of recognizance, 482.
Cognizor of a ﬁne, 490.
of recognizance, 482.
Co_g1w1u't or/iumvn, 775.

Common, in gross, 229, 421.
of piscary, 230, 237.

of turbary, 230.
without stint. 229.
may be entailed, 297.
waste to, 744.

approving of. 229.
Common bail, 765.
Common bench, court of, 633.
Common carriers, 562, n., 715.
Common, estate in, 368.
how created. 369.
unities in, 368.
partition of, 370.

Common jury, 791.
Common informer, 544.

Common law, 29, 33, 190.
of the United States, 33, 11.

Common nuisance, 139- 11, I40, 850,

judgment by, 809.
Cohabitation, I48, I50, n.
Coke, Sir Edward, 38, 95, 192, 220,

320. 507. 646
Collateral consanguinity, 373.

descent, 390.

926.
Common occupancy, 414.
Common, ownership in, 52!.
Common pleas, 635.
court of, 633-635.
Common recovery, 493.
used to bar entails, 300, 302, 493,

relatives, 383, n., 390.

495

warranty, 449.

and remainders and reversions
thereon, 493, 496.

C01./alio lmnuru/ll, 614.
Colleges, 186, I89.
their visitors, 201, 202.

.

Color in pleading, 779.
Colored persons, naturalization of, I24,
note.

citizenshi of, 124, n.
slavery 0 , I28, I29.
Came: I/nbuli, I04.
Commission of review, 658.
of assize, 650, 723.
of nisi /trius, 650.
of the peace, 656, 988.
of oyer and tenniner, 650, 987, 989.
of jail delivery, 650, 989.
of lunacy, 148.
of rebellion, 834.

to take deposition in chancery, 837,

used to defeat estate for years, 324.
conveyance by, 292, 495, 496.
origin of, 425, 493.
Common, tenant in, of lands, 368.

of chattels personal, 52!.
Common vouchee, 494.
Common walls, 233, n.
Commonable beasts, 228.
Communications, privileged, 681, 683,
note.

to lawyers. 798.

Communion of goods, 208.
Compassing the death of the King,
&c., 886, 887.
Compact. 9.
Compm.rar1'a, 776.

Compensation in case of eminent do

838.
of justices of the peace, 99-101.
Commitment of persons accused, 103,
n., moo.
Committee of lunatic, 439, n., 821.
Com/nadafmll, or loan, 562, n.
Common assurances, 441.

main. 79.
Compensation of guardian, I80, n.

Common, rights of, 228.

Compounding felony, 904.
Compulsion, when it excuses crime,

of estovers, 228, 230, 744.
of pasture, 228.

appendant, 228.
appurtenant, 229, 421.
by vicinage, 229.

Competency of witnesses, 798.
Complaint, 782, n.
Composition, with creditors, 588, :1.
Composition deed, 588, n.
Compound larceny, 972.

868.
Compurgators, 836, I032.
Concealed weapons, right to carry,
84, n.
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Concord in a ﬁne, 490.
Condition, 220, 294, n., 332.
breach of, 336, 348, 430.
estate on, 332-344.
in deed, 335. 447.
distinguished from limitation, 294,
11.. 335
from conditional limitation, 294, n.
of a bond, 48!.
in a lease, 328, n.
of a recognizance, 482.
impossible, 337.
repugnant to grant, 293, n., 337.

precedent and subsequent, 334.
affects curtesy how, 309, n., 337.

when assignable by assignees of a
reversion, 709.
Conditional fees, 295, 334.
pardon, I043.
Conditional limitation, 294, n., 309,
n., 336.
Condonation, in divorce suit, I51, n.
Confession and avoidance, plea of, 775,
779
Confession by prisoners. 1026, 1029, n.
of action. 775, 779, 309.
of indictment, 1017.
of crime, 1026.
Con_ﬁr//nzlio c/lartarum, 66, 258.
Conﬁrmation of lands, 468.

Conﬂict of laws, as affecting marriage,
149, n.
Confusion, title by, 526.

Conjugal rights, writ for restitution of,
Conquest, deﬁned, 245, 401.
Consanguinity, I43, 377.
annuls marriage, I43, 663.
lmea.-l and collateral, 377-382.
degrees of, 377-382, 603.
table of, 379.
Conservators of the peace, 97, 98.
Consideration of contracts, 550, 551.
good and valuable, 444, 550.
must be legal, 550, n.
adequacy of, 550, n.
when moral obligation sutiicient, 552,
note.
when must be proved, 552, n.

presumed in bonds and negotiable
paper. 551- 552. 553
of deeds, 443.
to raise a use, 472.
Consistory court. 657.
Conspiracy,
action of, crime
684, 760,
of, 907,
908.
Constable, 103, 106, n., 998.

origin of the name, 104.
high and petty, 104.

Constable, appointment of, 104.
arrest by, 998.

right to prevent aﬂrays, 9I3.
liabilities, and protection of, I05.
duties of, 105.
Constitution, English, 15, 66, 81, 84.
of United States, I5, n., 79, n.
14th and 15th amendments of, I24,
note.
Constitutions of Clarendon, 424, 644.
of the civil law, 47.
of the canon law, 48.

legatine and provincial constitu
tions, 48.
Constitutionality of laws, I5, n.
Construction of deeds and wills, 504,
505.
of statutes, 22-27, 52-58, 823.

of public grants, 487.
of libels, 916, n.

Consul, to what law subject, 882, n.
Contempt of court, 899, 992, 993.
by judges, 993.
by sheriffs, bailiffs, &c., 993.
by attorneys, 993.
by ju_rymen, 993.
by wttnesses, 993.
by parties to suit, 993.
by other persons, 994.
attachment for. 833, 992, 995.
Contingency, not alienable, 437.
Contingent legacy, 610.
remainder, 349, 350.
uses, 475.
Continual claim, 462, 720.
Continuance, 783.
of nuisance. 742.
Conlinunmlo in trespass, 737.
Continuous easement, 232, n.

Contract, title to property by, in gen
eral, 548-578.

distinguished from a law. 9.
different kinds of, 549, 553.

simple. 573. 7°9
special, 573.
express, 549, 706-710. .
implied, 549, 710-717.
executed, 550.
executory, 550.

consideration of, 550, 551.
good or valuable. 444, 550, 55L
of marriage, 14!.
(See Husband
and Wife.)
to marry, 142, n., 146, n.

of married woman.

(See Husband

and Wife.)
bonds, 480.
of sale or exchange, 553.
of bailment, 562.
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Contract, of hiring and borrowing, 563.
of
of
of
of

debt, 572, 706.
record, 710. (See Recognizance.)
covenant, 708.
'
infant. (See Infant.)

of corporation.

(See Corporation.)

injuries by breach of, 70()—7I7.
action on, 673.

speciﬁc performance of, 829.
obligation of not to be impaired, I90,
n., 204, n., 255, n.
Contractor, distinguished from ser
vant, 139, n.

employer‘s liability for, I39, n.
Conventional life estates, 303.
Conveyances, 440, 457.
by common law, 457.
by statute of uses, 457.
original, 457.
derivative, 457.

fraudulent. 55- 444. 535. 547. 906
by act of parliament or the legisla
ture, 483.

Corporations, modes of creation, 190

192.
by common law, 190.
by prescription, I91, I92, n.
by egislative act, Igt, 192, n.
by letters patent or charter, IQL

inviolability of charter in U. S., 192,
n., 204, n.
capacities and powers, 193.
name of, I93.
right of succession, I93.
amotion and disfranchisement in,

194, n., 203.
membership in stock and other cor
porations, I93, n.
corporate meetings,

how

quorum

formed and corporate acts done,
194.11., 197, 198, n.

actions by. and against, 193.
responsibility for acts 14/lm 2/irrr,
194, 11.
power to acquire and hold land, I94,
196, n., I98, 199.

of land in fee simple. zgr, 292.
of land on stream or highway, 220. n.

power to acquire personal property,

(See Deed, \Nill, Devise, Alienation,
Record.)
Conviction for crime, 1030.

power to make contracts, 194, n.,
195.
bound by acts of agents, I95, n.
power to take land by devise, 198,

summary, 99!.
forfeiture upon, I036, 1038.
Coparceners, 365, 387.

partition by, 466.
C0 yholds, 269, 279, 284.
ower in, 315.
when they may be entailed, 297.
conve ance of, 460.

Copyrig t. law of. 528, 529.
when vested in the crown, 532.

Cornage, tenure by, 266.
Corody, 223.
Coroner, ()4.
origin of the name, 94.

how appointed, and duties of, 94,
95

538. 539‘

log, n.. 499.

may exercise right of cmine'nt do
main, 79, n.
right to make leases, 464.
acting with common seal, :95.

power to make by-laws or statutes,

195-197
ordinances of public corporations,

195. n.
visitation of, 199-203.
their dissolution, 203, 204.

disposal of property upon dissolu
tion, 204. 412.

grounds of forfeiture of
205.

charter,

how removed, 95.

taking of by succession, 538-540.

judicial powers of, 95.
ministerial powers of. 96.

grants to, 293, 423.

duty on taking inquest, 96.
arrests by, 993.

liability for crimes, 196, n.
privileged from arrest, 766.
cannot be outlawed or excommuni

may execute writs instead of sheriff,
79°
Corporations, law as to, 184-205.
are artiﬁcial persons, 62, I85.
origin of, I87.
aggregate and sole, I87, I95, I96,

355- 5"“)
ccclesiastical and lay, 188, 200.

public and private, 189, n.. 192, n.
civil and cleemosynary, 158.

liability for torts, 196, n.

cated, 197.
how affected by statutes of mortrnain,
I98, 423-428.
Corporeal hereditaments, 219, 220.
seizin of, 290.
nuisance to, 739.
may be entailed, 297.
conveyance of, 458-479.

Car1m.rju/7': mrwniri, 48.
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Law.)
Corpus delirti, 1028, n.

(See Civil

Correction of servant by master, I39,
933
of wife by husband, 159.
of child by parent, I67, 676, 933.

of pupil by teacher, 168.
Corruption of blood, 408, 410, 1020,
1038.

Corsned, trial by, 1022.
Costs, 545, 791, 811.
treble, 77.

in equity, 840.
Council, committee of privy, 648, n.
Counsel (see Barrister), 629.
now allowed to prisoner, I025.
Count in pleading, 769, 770.
Counterclaim, 782, n.

Counterparts of deed, 442.
County, duty to care for bridges, 106.
County-courts, 655.

County palatine, 235.
Courts.
IN GENERAL, 625-660.
of record, 626.
not of record, 626.
admiralty. 49, 142, n., 659.
assizes, 649, 650, 723, 790, 989.
chancery or equity, 28, n., 635, 640,
647. n., 823-828.
of chivalry, 634.
common pleas, 633-635.
county, 655.
court-baron, 250, 280, 627.
court-leet, 104, 105, 116, 235.
duchy court of Lancaster, 822.
ecclesiastical, 49, 142, 144, 595, n.,

654-659
cxchequer, 635, 638.
exchequer chamber, 635, n., 638, n.,
647, 812.
King’s bench, 635, 636, 812.
House of Lords, 648, 651, n. ‘See

Lords, House of.)
military, 49.
of

robatc, 142, n., 595, n., 651, n.,
60, n.
of divorce, 142, n., 65r, n., 665, n.
1:i.ri ;>n'u.r, 649, 650, 790.

of wards and liveries, 262. 269.
of star-chamber. 82, 457, 834, 897.
of the universities, 49.

Courts,

CRIMINAL.
of parliament, 984.

of king’s bench. 986.
of admiralty, 987.
central criminal court, 988, n.
of quarter sessions. 989.
of sessions, 103, n.

commission of assize and nisi [vi11:,
988.
of the peace, 988.
of oyer and terminer, 650, 987, 988,
989.
of general gaol delivery, 650, 988, 989.
Covenant, in general, 708.
in adeed, 451, 708.
covenants running with the land,
469, n.
usual covenants in deeds, 451, n.
in lease, 328, n., 469, n.
to stand seized to uses, 478.

when enforceable by assignee of re
version, 709.
action of, 708.
Coverture, I54. (See

right to reach land devised, 503.

may enforce claims against property,
293, n., 436, 816-818.
as witnesses to will, 502.
Crime against nature, 954.
Crimes, the nature of, 618, 845-850.
divided into felonies and misde
meanors, 848, 11.
persons capable of committing, 860
873.
liabilityofinfants for,IS!, 185,n.,862.
of married women for, 870.
of corporations for, 196, 11.
attempts to commit, 857.
forfeiture for. (See Forfeiture.)
arrest for. (See Arrest.)
punishment of, 851. (See Treason,
Homicide, Arson, Burglary, Lar
ceny, Rape, &c.)
Criminal conversation, 695.
proof of marriage in trial for, 150, n.,

696.
evidence in cases of, 157, n.

Croft, 222.

high court of justice, 65!, n.

Croke, reports of. 38, 11.
Cross bills. 837, 839.
Cross remainder, 506.

court of appeal, 65!, n.

Crown, pleas of the.

supreme court of judicature, 651, n.
courts of the United States, 653, n.
riggit to apply to courts for redress,
1.

Husband and

Wife.)
Creditors, may impeach fraudulent con
veyances, 444, n.

(See Pleas of

the Crown.)

injuries affecting, 749.
Cruelty, divorce for, 151, n., 663.
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Cruel punishments forbidden, 68, 11.
Curator, of the Roman law, 175.
Curtesy, tenant by, 308.

origin of estate, 308.
requisites of, 309.
initiate. 309, 311.

consummate, 311.
in estates tail, 299.
in conditional estates, 309, n.
in equitable estates, 310, n., 315, n.,

by feudal law, land not chargeable

473, 478
cffect of statute of uses upon, 475.
eﬂect of divorce upon, 313, n.
waste by tenant, 431.
Curtiiage, 222. n., 960.
Custody of idiots and lunatics, 821.
of ward, 178, n.
of bastard, 174, n
Customs, general, 29, 33.
particular, 29, 40-45, 540.

title by- 535-537
dower by, 316.
'
Y
distinguished from prescription, 418.
of trade or business, 42, 11.
private, how pleaded, 41.
of merchants, 41, 880.
of London, 41, 42.
on imports, 531,919.
Cu:-Ia: rolularum, 97, 990.
C)/pres doctrine, 52, n.
Damage-fcasant, cattle, 621, 736.
Damages, title acquired by, 545.
stated or liquidated, 827.
in replevin, 703.
in trovcr, 705.
in trespass and case, 706.
in assumpsit, 707.
Damnum abryue in/'un'n,6S1, 741, 744..
Danish laws, 31.
Date of a deed, 413, n., 452.
of writs, 75,‘.
Day, how reckoned, 323.
Days in bank, 758.
Days of grace. 577.
/)2 la plur belle, dower, 316.
Dead bodies, stealing, 537, 971.
Deaf and dumb persons, wills of, 597.
Dean and chapter, 187, 183.
Dean of the arches, 657.
Death, civil or natural, 71, 72, 304.
as punishment for crime. 72, 852,
859, 1045.

by homicide.

Debt, in the dzlinel, 708.
arrest in, 761.
contract of, 572, 706.
of record, 573, 607.
by specialty, 573, 607, 707.
information of, 751.
by simple contract, 573, 607, 707.
Debts, payment of, enforced against
property, 293. n., 436, 816-818.
against land devised, 503.

(See Homicide.)

injuries causing, 674, n.
]):be’I, action of debt in, 708.
De bane at ma/0, writ, 989.
Debt, action of. 637, 706, 710.
in the debet, 708.

with debts, 434.

payment of by executor or adminis
trator, 607.
Deceit, action for, 716, 760.
Decisions, eﬁect of, 36.
Declaration, 769.

Declaratory part of law. 20.
Declaratory statutes, 51.
Decree in equity, 840.
how enforced, 841.
in ecclesiastical courts, 666.
Decretals, 48.
1)('dimu: )a!r.rtnlm:, writ of, 99, 100,

490, 337
Dr donis, statute of, 296, 300, 450, 495.
Deed, alienation by, 441-483.
conveyance of fee simple by, 291,
292.
indenture, what, 442.
deed-poll, what, 442.
voluntary. or upon consideration,

443- 444
requisites of, 443.

persons capable of making, 436-440.
parties to, 443.
reading of. 452.
must be written, 445.
sealing of, 452.

signing when necessary, 452.
delivery necessary, 454.
execution, manner of. 454.
attestation of, 454.
nowledgment of, 103, n., 455,
note.
by married women, 158, n., 490,
492.
contents of. 446-451.
premises. 446.
llaaendum, 446.
Ienmdum, 446.
rrddma'um, 447.
conditions, 447.

warranty, 447.
covenants, 451.
conclusion, 452.
various species of, 457-470, 478, 479.
proof of old, 796.
proof of modern, 796.
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Deed, when void as against subsequent
purchasers, 444, n.
alteration of, 456.
construction of, 504, 505.
how avoided, 456.
of married women, 188.
of infants, 183, n.
larceny of, 969.
Deed-poll, 442.
Default, judgment by, 771, 783, 808,
809.
in equity, 839.

Descent, of title by, in general, 215,
375
mode of reckoning relationship, 377
382.
rules of, 382-397.
distinction between
urchase and
descent, 119, n., 37 , 400, 401.

lands descend to issue of person
last actually seized, 382, 459.
what is actual seizin, 383, 384, 459.
males preferred before females, 385.
rule of primogeniture, 217, 252, 387.

Defamation, injury by, 678-685.

doctrine of representation, 389, 394.

Defeasance, deed of, 469, 482.
in a mortgage. 339, n., 469.

collateral heirs, 390, 391.
to relatives of the half-blood, 37,

393-396

Defence in pleading, 771.
Defence of person, 69, 619, 676, 933.
of servant or master, 135, 935.
of wife or child, 619, 935.
of property, 676.
Defendant, 627.

Defensive allegation, 666.
Deforciant, 490.
Delegates, court of, 658.
Delivery of a deed, 454.

male stock preferred before female
in collateral inheritances. 397.
when collateral descent takes place,
39°
exclusion of half-blood, 37, 393.
classes of kindred, male stocks pre
ferred, 397.

degrees of kindred, how reckoned,

tive, 548, n.
Demandant and tenant, 494, 673, 722,
723! 724

377-332
of uses, 472.
of feuds, 251.
of gavelkind estates, 275.
east, 372.

Demesne, 289, 290.

aliens cannot take by descent, 119,

Delivery of goods, actual or construc

ancient, 284.
Demesne lands, 279.
Demise of land, 464.
Democracy, 16.

Demonstrative legacy, 609, 610, n.
Demurrer, 782.
general or special, 782.
joinder in, 782.
trial of, 785.
in equity, 835.
to evidence, 800.
to indictment, 1018.
Demurrer book. 784.
Denizen, 122, 406.
right to own land, 122.

what devisable, 498.

of uses. 471- 472. 475. 498
_

political disabilities of, 122.
Deodand, 96, n., 235, 420, 750, 1008.
Departure in pleading, 780.

Deposit of title deeds, mortgage by,
339

Depositions in chancery, 838.
in ecclesiastical courts, 666.
Dqﬁaritum, 561, n.

D: praprietaliztpraéanda, writ of, 702.
Deputy-sheri , 92.
Dereliction, title by, 417.
De rcligx‘o:1':, statute, 424.
Derivative conveyances, 467.
Descent of lands, 375-399.

n.. 405-408.
Desertion, as ground for divorce, 151, n.
Detainer, forcible, 721, 914.
Detinel, action of debt in, 708.
Determinable fee, 294.
Detinue, action of, 637, 704.
arrest in, 761.
Dez/aria:/it by executor, 606, 768.
De vmlrz 1'mﬂn'mda, writ, 171, 793.
Devise, title by, in general, 497-503.
(See Will.)
origin of devises, 436, 497, 498.

requisites of valid devise, 500, 501,
503.

power of corporation to take by, 198,
I991 no 499
who may devise lands, 499.
revocation of, 500.
must be in writing, 500.
attestation of, 501.
by legatees or creditors, 502.

by executor, 502, 11.
construction of, 504.
conveyance of fee simple by, 292.

effect upon after-acquired land, 503.
effect of devise to heir, 400.
executory devises, 336, 352, 475.
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Devise, by married women, 158.
in lieu of dower, 322, n.
Dida, 36, n.
Digest of Justinian, 46, 47.
Digests, 47.

Dignities, 228, 459.
may be entailed, 297.
Dilatory pleas, 773.
Diminution of record, 1039.

Directory part of a law, 21.
Disability, plea to, 773.

Disabilities preventing marriage, 142—
150. 151.

Domesday book, 246, 284, 923.
Domestic servants, 129.
Domicile, of infant, 178, n.
Dominant tenement, 231, n.
Dnmilzz mzturzz, animals, 512.
larceny of, 512, 970.
.D1maIia I/mrtfs mum. 548, n., 598, 612.
Dnnix, statute 11:, 296, 300, 450, 495.
Donor and donee of estates tail, 297

302, 313. 11‘
Doors, right of oﬁicer to break, 813.

817. 913' 958
Dower, title by, in general, 311-321.

Disabling statute. 52, n.

origin of, 311.

Discharge in bankruptcy, 584, n., 588.
Disclaimer of tenure, 429.
Discontinuance of action, 771.
of estate tail, 429.
Discontinuous easement, 232, 11.

who may be endowed, 312.
in what estates, 314.
in equitable estates, 315 and n., 473,
473
in estates tail, 299.
by common law, 316.
nd nstfu/n ecrlesiw, 316, 317. 311),

Discovery in equity, 828, 829.
Disfranchisement in corporations, 194,
n. 203.
Disinheriting children, 161, 164, 217.
Dismissal of bill in equity, 839.
Dispossession, 717, 728.
Disseizin, 371-374, 718.
remedies for, 723, 724.
State cannot be disseized. 749.
Disseizin, novel. (Sec Novel Disseizin.)

Dissolution of marriage, 132, n.
of corporation. 203, 204.
Distress, law relative to, 561, 621.
replevin for, 700, 701.
for rent, 239, 240.
of cattle damage feasant. 621, 736.
inﬁnite, process of, 760, 1012.
Distribution of intestate’s effects, 613.
Distribution, statute of. 613.
District courts of the U. S., 653, n,
Di.rt/ingas, 760, 789, 791, 814, 834.
return of, 791.
Divine law, 7.
Divorce, 151, 663.
a 2/inculo, 151, 664.
defenses in suit for, 151, n.
a mmm at I/mro, 152, 663.
defenses in suit for, 151, n.
court of, 142, n., 651, n., 655, n.
jurisdiction over, 142, 663, (165, n.

effect upon rights of curtesy and
dower, 312, n.

effect upon legitimacy of children,
151, 172.
Docket of judgment, 607, 809.
Doctors’ commons, 657.
Dogs, stealing them, 515, 970.
injuries by, 706.
Domain,eminent, 79, n., 235, n.,287, n.
Dome-book of Alfred, 31.

321.
d: /11;)/us belle, 316.
xx assmru ital;-1:, 316.
by custom, 274, 316.
alien's right to, 313.
assignment of, 317.

widow's quarantine, 318.
bar of, 319. 409.
barred by jointure. 320, 321.
effect of divorce upon, 312, n.
effect of statute of uses upon, 475.
waste by tenant, 431.
Draft, 575.

Drawer and drawee of bill of exchange,
577
Dred Scott case, 124, n.
Drait d'Auba1'ne, 120.
Druids, 30.
Drunkenness, how far it excuses crime,
866, 867.

jurisdiction of justices over, 103, n.
conviction for, 992.
as affecting power to make a will,

596. 597.11
Duel- 913. 935. 945
“Due process of law," deﬁned, 74,

n., 103, n.
Duplicity in pleading, 778, 780.
Durant: aésmlia, administration, 602,

606.
minor: atatc, administration, 602,

606.
Duress, 70, 439.
of imprisonment, 70, n., 76.
per minus, 70, n.

of goods. 70, n.
as affecting contract of marriage,
142, n.
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Duress, as affecting responsibility for

Elopement, as affecting wife's right of

crime, 870, 892.
avoids gift, 547, 548, n.
Duties as related to rights, 62, 63.
Dwelling-house, 959.
nuisance to. 739.
burglary in, 958.
arson of. 957.
larceny from, 973.
breaking, to make arrest, 766.
Dying declarations, 1029.

support, 156.
or her right of dower, 313, 319.
Emancipation of infant, 167, n.
Embassadors. (See Ambassadors.)
Embezzlement, 965, n., 971, n.
distinguished from larceny, 971, 11.
who may commit, 972, n.
elements of the offence, 97:, n.

Emblements, 305, 326, 525.
' what. and who shall have them, 305,

326. 525
Earl, ancient functions of as shire of
ﬁcer, 86.
Earnest, 555.
Easements, 230, n.
nature of, 231, n.
distinguished from proﬁt a prmdre,
228, n.
how created, 231, n.
apparent, continuous, and discon
tinuous, 232, 11.
right to water, 232, 11.
right of way, 230, 234.
right to support of land, 233, 11,
party walls, 233, n.
how destroyed, 234, n.
nuisance to, 740.
Ecclesiastical corporations, 188, 200.
visitation of, 200, 203, n.

tenure of frankalmoign lands, 285.
Ecclesiastical courts, 49, 142, 144, 595,
n.. 654-659.
jurisdiction of, 662.

power to annul or dissolve a mar
riage, 142, 144, 153, 663.
jurisdiction over wills, 595, 611, 613.
method of proceeding in‘, 665.

mode of enforcing decrees, 666.
Ecclesiastical persons, leases by, 465.
civil death of, 71.
l-Economy, public offences against, 924.
Edict of Roman proctor, 47.
Education of children, 165, 178, n.
Edgar, king, his laws, 32.
Edward the Confessor, his laws. 32.
E/rr/l‘a/ze ﬁrmrr, writ of, 728, 729.
Ejectment, action of. 727, n., 729-733.

when mortgagee may bring, 341.
damages in. 732.
Electors privileged from arrest, 766, n.
Eleemosynary corporations, 188, 286.
visitation of, 200, 201.
E/qgif, estate by, 342, 510, 728.
writ of, 817.
not applicable to uses, 473.
Elisors, 790.

Elopement, as affecting right to ali
mony, 153.

of tenant for life, 305, 306.
of tenant for years, 326.
of tenant at will, 330.
not the subject of larceny, 526.
Embracery, 912.
Eminent domain, 79, n., 235, n., 287,
note.

Enabling statute, 52, n., 465.

Enemy, in law of treason, 892.
Enlarging statute, 52, n.
Entails, 297-302. (See Tail.)
how barred, 3c0—3o2, 491.
Enticement of wife, action for, 695, n.
of child, 167, n., 697, n.
of servant, 135.

Entirety, estate by, 361.
Entry, redress by, 620, 720.
for breach of condition, 336.
release by, 467.

necessity of, by heir, 459.
by tenant for years, 461.

by grantee under exchange, 466.
forcible, 721, 914.
writ of, 722.
in burglary, 962.
Equity, courts of, 28, n., 635, 640.
jurisdiction, 642, 643, 820-830.
charge of infants, 163, n., 179,
641. ._.

may appoint guardian,

177, n.,

278. 820.
of idiots and lunatics, 180, 641,
821.
of charities, 641, 821.

of bankrupts, 821.
of fraud and accident, 457, 824,.
828, 830.
of accounts, 180, 828.
of uses and trusts 471, 644, 824,
830.
of divorce, 142, n.

of bonds and mortgages, 826, 827,
830.
over wills. 824, 827.
of legacies, 611, 665, 828.
of assignments, 549.
of duress, 70, n.
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Equity, courts of governed by prece
dent, 824.
relief in forfeitures, 481.

mode of proof in equity, 828.
mode of trial. 829, 840.
mode of relief, B29.
discovery, 828, 829.
speciﬁc performance of contract, 829.
injunction. 742. n., 745, 828, 832.
cancellation of instruments, &c., 830.
sequestration, 834.
practice in courts of equity, 832-843.
subpoena, 831, 832, $33.
bill, 832. _
plea, 835.
demurrer, 835.
answer, 836.
cross bill, 837, 839.
supplemental bill, 837.
bill of rcvivor, 837.
bill of inte leader, 837.
dismissal 0 bill, 839.
amendment, 837.
depositions, 837, 838.
decree interlocutory or ﬁnal, 840.
costs, $40.
bill of review, 842.
appeal, 647» 842.
equitable maxims, 822. S23.
courts of, in general, 640-644, 647, 11.
history of, 640.

their ancient dispute with the law
courts, 645.
courts of, distinguished from law,
28, n., 823-S28.

Equity in interpreting laws, 28.
Equity of redemption, 340, 830.

Equitable jointure, 321, n.
Equitable jurisdiction of the court of
exchequer, 638, 640,820, 822.
of the Roman law courts, 651, n.
Equitable mortgages, 339.
Error, writ of, 800, 811. 993, 1039.

differs how from appeal in equity,
647.
Escape, 767, 815.
action for, 714, 767, 815.
offence of, 902.

voluntary. 816, 902.
negli ent, 767, 816, 902.
sheri 's liability for, 93, 714. 767, 815.
'Eschcat, 215, 265, 278, 287, n., 399,
402-413.
for want of heirs. 404.
because child is a monster, 404,
for illegitimacy of heirs, 405.
for alienage of heirs. 405-403.
for attainder. 408.
how different from forfeiture, 408.

Escbeat, how far applicable to uses and
trusts. 472. 475, 478.

how far applicable to gavelkind es
tates. 275, 279.

duty of sheriﬂ in case of, 91.
writ of, 403.
Escrow, 454.

Escuage, 266, 267, 269.
Essoign, 758.
day of the term, 758.
Estate, in lands.
term deﬁned, 2S7.
freehold, what, 288.
of inheritance, 288.
not of inheritance. 288.
in fee simple, 289-293.
base fees, 294, 335.
in fee tail, 293. 297-303.
for life. 303-322.
curtesy, 309-311.
dou-er, 31 1-321.
jointure, 320.
for years, 322-327. (See Landlord
and Tenant.)
at will, 328.
from year to year, 331.
at suﬂerance, 331.
upon condition, 294, n., 332-344.
in severalty. 358.

in joint tenancy, 358.
in common. 368.
in coparcenary, 365.
by entirety, 361.
' in possession, 344.
in expectancy. 325, 344.
in remainder, 345.
in reversion, 355.

Estnppel, 778.
of tenant to deny landlord's title,
337. "

by deed. 442. 443. 11
guardian by, 176, n.
Estovers, 304, 326, 430.
common of, 228. 230, 744.
may be entailed, 297.

of wife upon divorce, 153.
Estrays, 91, 218, 235, 420, 524, 532,
542- 752
Estreat, deﬁned, 981.
Estrepement, writ of, 745.
Evidence, in general, 796.
must be relevant, 796.
written or parol, 796.
hearsay, 796. 1029, n.
re: get-!¢, 797, n.

of old deeds and wills, 796.
of records, 796.
best evidence must be given, 796.
secondary, 799.
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Evidence, book entries, when admitted,
circumstantial, 798, 1028, n.
presumptive. 799. I027, 1028.
under general issue, 777.
demurrer to, 800.
in criminal cases, 1026-1030.
Eviction from leased premises, 328, n.
Exporlfarlo laws, 11.

effect of appointing debtor as execu
tor, 608.

right to ﬁxtures as against heir, 225,
note.
as witnesses to will, 502, 11.
when subject to arrest in civil actions,
768.

of persons civilly dead, 71.

Examination of prisoners, 1000.

Execmory contract, 550.

of witnesses, 799.

Exception in deed distinguished from
reservation, 239.
Exceptions, hill of, 800.
Exchange, bill of, 374. (See Bills of
Exchange.)
deed of, 466.
of lands, 466.
of chattels, 553.
Exchequer, court of, 635, 638.
jurisdiction of. 638, (>39.
equitable jurisdiction of, 638, 640,
820, 822.
Exchequer chamber, court of, 635, n.,
638, n., 647, S12.
Excise, offences against, 991.
Excommunication, 666.
of corporation, 197.
disabilities attending, 666.
Excusable homicide, 534, 932.
Executed contract, 550.
estate, 344.

remainder, 349.
Execution in civil actions, 813.
in real or mixed actions, 813.
in replevin, 814.
in detinue. 814.

Executors. right of executor to pay his
own debt from assets, 608.
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in other personal actions. 814.
by writ of m;>1'a.r ad ralisfarimdum
(m. :a.), 814.

by writ of ﬁr/‘i ﬁrriar (ﬁ. fa.), 816.
(See Fieri fariar.)
by writ of lruari faciar, 817.
by writ of rlqgil, 817.
by extent, 819.
criminal, 1044.
of uses, 474.

Executors and administrators, 602.
appointment of, 602, 603.

at what age person may be, 180, 602.
executor de son lorl, 605, 608.

duties and powers of, 605.

devise. 336, 352. 475
emate, 345.

remainder. 349.
Exigmf, writ of, 763, I012.

Exfgi faciar, writ of.

(See Emlgenf.)

Exile, punishment by, 77.
Expatriation, 125, n.
Expectancy, estates in, 325, 344.
Expos‘! facfu laws, 11, 11.
Express condition, 334.
an-zm1p.rz'l, 707, 709.
authority of agent, 137, n.
contract, 539, 706-710.
malice, 945.
warranty, 448, 559.
Extent, writ of, 819.
Exterritoriality, doctrine of, 852, n.

Extinguishment, release by, 467.
Extortion, 76, 912.
Extravagants, of the canon law, 48.
Eyre, justices in, 261, 649, 723, 788.
Factors, 132.
_
Fair, nuisance to, 740.
False claim, 771, 80!.
False imprisonment. 74. 76, 77, 686, 955.
False judgment, writ of, 811.
False personation, 921, n., 922.
False pretences, crime of, 921, n.

distinguished from larceny, 966, 11.
False return. action forI 670, 714, 800.
False weights and measures, 923.
Farrn, deﬁned, 464.
Farmer, 464, 639.
Father. (See Parent and Child,Guardian
and \Vard.)
Favor, challenge to, 793.
Fealty, 114, 239, 242, 249, 256, 270,

270, 355
Fee-feud, 242, 289.

knight's, 256.

to bury deceased, 606.
to prove the will, 606.

liege, 115.
Fee-farm rent, 240.

to make an inventory of goods, 606.

Fee-simple, estate in, 289-293.

to collect the assets, 607.
to pay the debts, 607.

to pay legacies, 609.
to distribute residue, 613.

base or qualiﬁed fees, 294, 335.
conditional fee, 295.
fee upon condition. 294. 11.
fee upon limitation, 294, n.
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Fee-simple,fee upon conditional limita
tion, 294, n., 475.
fee limited after fee, 475.
Fee-tail, estate in, 293, 297.
general, 297.

special, 298.

Firrifaciar, writ of, 816.
binds goods when issued, 554.

effect of sale of goods after writ is
sued, 554.
F1’. fa., 816.
Filiu: nu!/iu.r, 173.

male, 298.
female, 298.
how limited. 298.

Filiu: papuli, I74.

discontinuance of, 429.
effect of tenant's conveying in fee,
429.

Final judgment, 810.

Filum aqua, 221, n., 416, n.
Filum vie, 22I, n.

Feigned issue, 840.
Fellow-servants, I34.
Felo de st, 598, 937, 938.

Felonious homicide, 937. (See Murder,
Manslaughter.)
Felony, deﬁnition of, 106, n., 849, n.,
893.
compounding of, 904.

mispﬁsion of, 898.
accessories in, 874.
attainder for, I036.

arrest for, 998, 999.

Finders, larceny by, 965, n.
Finding of things personal, 2I3, 705.
Finding of indictment, 1006.
Fine to feudal lord for alienation. 264,
268, 269, 278.
of lands, 488-493.
the nature of a ﬁne, 488.
note of, 490.
foot of, 490.

its force and effect, 292, 490.
(See Arrest.)

what are bailable, I002.
forfeiture for, 534, 598, 1037.

felon's power to make a will, 598.
F;-mr mz/erl. (See Husband and Wife.)
Feodn, 242, 289.
Fcoﬁment, 457.

forfeiture by, 429.
Feoﬂor and feoffee, 323, n., 457.
Fen: mzlurzz, animals, 218, 237, 513,

524. 533
larceny of, 515, 970.
Ferry, 235, n., 740.
Feuds, 241, 242.
honorary, 252.
military, 252.

proper and improper, 253.
Feudal system, 241-253.
origin of feuds, 241-246.

land held of the lord by fealty, hom
age, and service. 115, 242, 246.

249, 250.
feuds not at ﬁrst hereditary, but af
terwards became so, 250, 251,

qualities of feuds, 252.
feuds proper and improper. 253.

power of fcudatory to convey feud
or subject it to debts, 434.
Feudal tenures, 244, 254-285.
Fcudatory, 242, 248. 249, 252.
power to convey feud, 434.
Fzudum antiguum, 39!.

now/m, 391.
I-Ydei t0mmi.r.rum, 470. 47!.
Fief, 242, 289. (Sec Feuds

Ffrf d '/:aulW1, 256.

decree. 840.
process, 759.
Finch, Sir Heneage, 646.

how it affects parties, privies, and
strangers, 492.

used to bar entails, 301, 491.
conveyance of wife’s land by, I58.
Fines. excessive. forbidden, 68, n.
Fire, injuries by, 138v-140,430.
destruction of property to prevent
spreading of, 80, n.
Fire-bote, 230. 326.
Fire insurance, 569, 11.
Fire ordeal, 1022.
First fruits, 260.
Fiscal lands in feudal times, 243, n.
Fishery. right of, 221, n., 222.
common of, 230.
free, 237.
several, 237.
Fitzhcrbert, 39.
Fixtures. 223, n.
actual and constructive, 223, n.
nature of the annexation to the prem
ises, 224. n.
intent of the parties, 224, n.
as between heir and executor, 225, n.
as between mortgagor and mort
gagee, 225, n.
as between vendor and vendee, 226,
note.
as between landlord and tenant for
years, 227, n.
Fleta, 39, 270.
Flight, 534.
Fawu: rmuticum, 567.
Folrrigbl, 32.
Folk-land, 279, 281.
Foot of ﬁne, 490.
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Force, as affecting contract of marriage,
142, n.
Forcible abduction and marriage, 951.
Forcible entry and detainer, 721, 914.

Foreclosure of mortgage, 340.
Foreign bill of exchange, 575.
Forest, deﬁned, 236.
title in, 218.
Forest-laws, 237, 515.

verderor's power concerning, 94.
Forfeiture, title by, 333, 422, 533, 711.
how differs from escheat, 408.
for crimes, 422, 1037, 1038.
of a bond, 481.
of offices and franchises, 333.

of goods and chattels, 533. 876.
1012, 1038.
of estates tail, 301.
of lands, 334, 408, 422, 1037.
by alienation, 423.
in mortmain, 423-427.
to alien, 428.
by particular tenants, 334, 428.
for breach of condition, 336, 343,

430
for disclaimer, 429.
for waste, 430. (See \Vaste.)
for bankruptcy, 432.
Forgery, 977.
what act constitutes, 978, 11.
what instruments may be forged, 977,

Free bench, 312, 315.
Free ﬁshery, 237.
Freehold, estate of, 219, 288.
cannot be created in future, 325,

346. 461
necessary to support contingent re
mainder, 351.
conveyance of, 460.
abatement of, 718.

Free services, 255.
Free warren, 236.
Fresh pursuit, 376.

Gage. 759
Game, property in. 218, 516, 525, 533
laws respecting the taking of, 533.

Gaming-houses, 927.
Gaol delivery, 650, 988, 989.

Gaoler, duty of detaining prisoner, 76.
his general duties, 93.
liability for escape, 714.
liability for contempt, 993.
homicide by, 237, 930.
Gavelkind, 40, 45, 272, 274, 310,388.
curtesy in, 310.
dower in, 311, 316.
forfeiture and escheat of, 275, 279,

4°9
General demurrer, 782.
agent, 137, n.

customs, 29, 33.

wrongful intent in, 978, n.

issue, 724, 776, 1021.
legacy, 609, 610, n.

uttering forged instruments, 978, n.

occupancy, 414.

note.

Fortcscue, 30, 87, 88.

warrants, 998.

Founder of a corporation, 200.

Gift of chattels, 546.

right of visitation, 199-203.
Franchise, 234.
different kinds of, 235, 238.
no rent in, 239.
how forfeited, 333.
qua ruarrnnlo to forfeit, 752.
Frankalmoign, 269, 285, 293.
Frank-marriage, 299, 367.
Frank-tenement, 219, 256, 288.
Fraud, 716, 824.
marriage voidable for, 142, n., 145,
note.
i deeds avoided for, 457.

inter 14210:, 547, n.
mum mart1'.r, 548, n.. 598. 612.
Gift of lands and tenements, 413.
Glanvil. 39. 271, 273, 723.
Good behavior, security for, 981, 983.
Good consideration, 444, 550.
Grace, days of, 577.
Government, origin and nature of, 13,

' eﬁect of selling goods obtained by,
557- "

cognizable in equity, 824.
Frauds, statute of, 325, n., 445, 467,
477' 500, 555. 57-1» 599- 710
Fraudulent conveyances, 55, 444, n.,

535. 547. 906
bankruptcy, 919.
Fraunke ferme, 271. 272.
Free and common socage, 270, 271.

14.
different forms of: aristocracy, de
mocracy, monarchy, 16, 17.
libel against, 916, 11.
Grand cau.r1umin, 509.
Grand jury, 989, 1005.

Grand justiciary, 250.
Grand larceny, 963.
Grand serjeanty, 266, 269.
Grant, title by. 214, 463.
of chattels, 546.
of lands and tenements, 463.
implied in prescription, 420.

by the king. 486.
title by public grant, 486, n.
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Grant, private and public, how con
strued, 487.
Gretna Green marriages, 150, n.
Gross, common in, 229, 421.
villein in, 281.
Guaranty, contract of must be written,
710.
Guardian and ward, 127, 175-183.

diiierent kinds of guardians, 176,
177.
guardian by nature, 175, 176, n.
guardian hy nurture, I75. 176, n.
guardian in socage, 176, n., 277,
697.

Heirs. title by descent, 375-399.

right to ﬁxtures as against executors,
225, n.
escheat for lack of. (See Escheat.)
“ Heirs," when word necessary to
create a fee, 291, 292, 303.
whether word of limitation or pur
chase, 401.

“Heirs of the body," words used to
limit a fee-tail, 298.
Hengham, 39.
Hereditarnents, deﬁned, 219.

guardian by estoppel, 176, n.

corporeal, 220.

guardian in chancery, 177, n., 278,
820.
guardian ad lilz-m, 177, n., 820.

incorporeal, 220, 223, 228.

probate guardian, 177, n.
testamentary guardian, 177, n.,
278, 697.
in chivalry, 178, 260, 264, n., 269,

509. 697
waste by, 431.
powers and duties of guardians, 178,
179.

accounting by, 179.
guardian‘s right of action for injuries
to ward, 697.
for seduction of ward, 698, n.

marriage of ward subject to guardi
an's consent, I46.

(See

Descent.)
effect of devise to, 400.

seizin of, 290.
Heresy, S96.

Heriot. 259. 281. 535. 593
High constable, 104
High court of justice, 65!, 11.
High misdemeanors, 898.

High sheriff.

(See Sheriﬂ.)

High treason, 884-893.
Hi hways, surveyors of, 106.

uty of parishes to repair, 106.
bounding land by, 221, n.
nuisance in, 741, 926.

Hired servants, 129.
Hiring, 562, n., 563.
Homage, 249, 256, 269, 270.
liege, 115.

simple, 115.
Iinlrear corpara, writ of, 789, 791, 792.
Hnbea: mrjm: act, 67, 75, 77, 691. 1001.
llabmr corpur, writ of, 75, 76, 686-691,

904
suspension of writ, 75, n.
llnbem/um of a deed, 446.
Half-blood, descent to relations of, 37,

393-396
right of administration, 603.

aunret/rel, 448.
Homicide, 927-949.
justiﬁable, 929.
excusable. 534, 932.
felonious, 937.
self-murder, 937.

manslaughter, 939.
voluntary, 939.

involuntary, 940.

1{mm-srrkm, 958.
llandsale, 555.

murder, 941.
infanticide, 69, 942, 944, n.

Hanaper otiice, 642.
Hanging, punishment by, 1045.

pzrrricide, 948.
modern laws concerning homicide,
947, "

Harboring of servant, 135.
of wife, 695, n.
Harboring of child, 697, n.
llay-bote, 230, 326.

llead-borough, 104.
Head-note of a report, 38, 11.
llealth, injuries to, 73, 677.
Hearsay evidence, 796, 1029, n.
Hedge-bote, 230.
lleirlooms, 220, n., 536.
Heirs, who are, 376, 383, 384.
apparent, 176, n., 383.
'
presumptive, 171, 383.

(See Murder, Manslaughter.)
Honorary feuds, 252.
Horses, sale of, 559.
Hospitals, visitors of, 201.
established by Edward VI., 108.
Hotch-pot, 367, 614.
House-bote, 230, 326.
Hoveden, 32.
Hue and cry, 711, 1000.
Hundred, constable of, 104.
remedy against for robbery, 741.
Husband and wife, 126, 141-159.
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Husband and wife, contract of mar
riage, how made,142—I50.

requisites of marriage contract, 149,
150.
proof of marriage, 150, n.

Gretna Green marriages, 150, n.
disabilities preventing marriage, 142
150.
consanguinity, 143.
aﬁinity, 143.
corporeal disability, I43, 144, n.

precontract, 144.
bigamy, 145.
want of age. 145, n., 146, 180.
want of consent of parents, I46,
167.
unsoundness of mind, I48.

Husband and wife, right to be wit
nesses in criminal cases, 157, 925,

1029, n.
in civil cases, 157.
husband's right to correct wife, 159.
to be her administrator, 542, 597,
603, 613.

to protect her from injury, 619,935.
wife may be executrix, 602.

wife privileged from arrest on mesne
process, 766, n.
but not on ﬁnal process, 815.

wife's suit for'restitution of conjugal
rights, 663.
each may require of the other secu
rity to keep the peace, 981.
llypollum, 341.

nullity of marriage, 151. n.
distinction between void and void
able marriages, 143, 145, n.
dissolution of marriage, 15!.

divorce, 151-153.

(See Divorce.)

Idiots, 821.
conveyances by, 437.

wills by. 499. 596

alimony, 153.

jurisdiction of chancery over, 180,
641, 821.

legal consequences of marriage, 154
159.

marriage of, 145, n., 148.

contracts between husband and wife

avoided by marriage, I54.
contracts of married women, 155.

rights of husband over wife's prop
BTW» ‘S41

n'|

5401

541'

his power to lease her land, 464, 465.
joint estate of, 361, n.

wife's property rights in equity and
by modern statutes, 154, n.

right of wife to purchase and convey
land. I58.439.4-10. 49?
her acknowledgment of deed or ﬁne,
158. 490- 492
Wil'e's paraphernalia, 543.
local settlement of wife, 111.
naturalization of, I23, 11.

wife may be husband's agent, 136,
155.
husband may give legacy to wife, 155.
right of marriage under feudal sys
tem, 262, 268, 278.
husband's duty to maintain wife, I55.
liability of husband for wife's crimes,
158, 869.

liability for her debts contracted be
fore marriage, 156.
her liability for crime, 870.
power of wife to make a will, 158,

499. 597. 598
suits by and against wife, 156.

husband's right of action for entice
ment and harboring of wife, 695.

for personal injury to wife, 695.
for criminal conversation, 695.

responsibility for crime, 864, 865.
right to appear by attorney, 628.
dower or curtesy in estates of, 310,
313.
lgnonunus, 1006.

Ignorance, when it excuses crime, 868.
Illegitimate children. (See Bastard.)
Imparlance, 772.
general, 773.
special, 773.
Impeachment, 898, 984, 985.
Impeachment of waste, 305, n., 431.
Impertinent matter in pleading, 832.
Implied assumpsit, 710-717, 735, 770.
authority of agent, 137, n.
condition, 353.
contract, 549, 710-717.
malice, 946, 947.
warranty, 559.
Impossible conditions, 337.
in a bond, 481.
Impotency, annttls marriage, 143, 663.
Imprisonment, lawful, 76.

false. 74. 76. 77. 686. 955
duress of, 70, 76.
by sheriﬂ, 90, 91.
on mesne process, 767.
execution by, 815.

Improper feud, 253.
In pari malrria, statutes, 26, n.
Incest, 143, n., 144.
Incestuous marriages. I43.
adultery, 151, n.
Incorporeal hereditaments, 220,
228.

223,
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Incorporeal hereditaments, seizin of,
290.
title by occupancy to, 415.
title by prescription, 419.
conveyance of. 463.
nuisance to, 740.
may be entailed, 297.
Incumbrances, covenant against, 451,
note.

]na'elu'!a!u: a.r:rm1).til, 707.

to prevent waste, 305, n.

Indentures, 442.
of apprenticeship, I30.
construction of, 505.
Indians, citizenship of, 125, n.
Indictment, 1005.

ﬁnding of, 1006.
contents of, 1007, 1008.
abatement of, 1018.
process upon, 1011.
demurrer to, 1018.
confession of, 1017.
reading of to prisoner, 1015.
trial of, 1022.
Indorsemcnt of bills and notes, 576

578
Induction into rectorics, &c., 459.
Infamous persons as witnesses, 798.
Infants, 181.
naturalization of, 123, n.
marriages of, 146.

rights, 810. of parent and child in
general, 160-174.
and Child.)

(See

Information, in nature of qua warranta,
752, 753, n., 1010.
to dissolve corporation, 205.
Informer, common, 544, 712, 1009.
Inheritance, 215, 216, 376.
canons of, 382-399. (See Descent.)
estates of, 287, 288.
Injunction in equity, 742, n., 745, S32.
833.

Parent

rights, &c. of guardian and ward
175-183.
(See Guardian and
Ward.)
jurisdiction of chancery over, 163, n.,
179, 641, 820.
conveyances by and to, 182, 437, 439.
domicil of, 178, 11.
may sue and be sued, how, 181.
contracts by, 182, 183, n.

gifts of. 547. 548.
torts of, 185. 11.
crimes of, 181, 185, n., 862.
wills by, 180, 499, 596, 599.
rights and duties of, 181-183.
may be executors, 180, 602
right to be witnesses, 953.
posthumous children, 69, 350, 383.
in wnlrr :a mere may receive legacy,
&c., 69.
Infanticide, 69, 942, 944, n.
Infeudation, 249.
Information, criminal, 1008.
civil, 751.
for intrusion, 751.
for debt, 751.
for charities, 821, 822.

lnjuria, 618.
Injuries, civil, 62, 618. (See Tort.)
to person, 674-699.
to personal property, 699-717.
to real property, 717-746.
causing death, 674, n.
with and without force, 674..
by ﬁre, 138-140.
by or to the crown, 747-754.
distinguished from crimes, 849.
Inland bill of exchange, 575.
[/1 [am /mrmlis, 168, n.
Innkeepers, 561, 562, n., 715.
liability for servant, 136, 139, n.
lnnurnda, 634.
Inofﬁcious testament, 161, 602.
Inns of court, 634.
In pair, 440.

Inquest by coroner, 96.
of office, 119, n., 413, n., 440, 749,
1004.
Inquiry, writ of, 90, n., 810.
Inquzkilia far! mortrm, 749.
Inquisition, 1004.

of coroner, 96.
Insanity, as affecting power to marry,
145, n., 148.
as affecting power to convey land, 437.

as affecting power to make a will,
499. 596
avoids gifts, 547, 548, n.

as affecting responsibility for crime.
864.
reprieve for, 1042.
suicide no evidence of, 938.

committee of insane persons, 439, 11.
Imim ul t0m;tuIar.rmI, 713.
Insolvency, 580, n.
Institutes of Justinian, 47.
Insurance, 567-570.
Infrrerre Irrmini, 326, 46!.
Interest of money, in general, 564. 571,
573. "
distinguished from usury, 564, 565.
upon legacies, 611.
Interested witnesses, 798.
Interlineation in a deed, 456.
Interlocutory decree, 666. 840.

Interlocutory judgment, 808.
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lnterpleader, bill of, 837.
Interpretation of laws, 25-29, 52-58,

504. 823
distinguished from construction, 52,
note.

Interrogatories, examination on, 838,
995
Intestacy, 593. 603.
Intestates, their debts and eﬂects, 593,
603, 613.
Intoxication, how far it excuses crime,

866.

(See Drunkenness.)

Intrusion, 718.
information of, 751.
Inventory of executor, 606.
Investiture, 249, 257, 384, 458.
Involuntary manslaughter, 940.
Islands, title to. 416, 417.
Issue, in pleading, 781, 782, 783, 1017.

of law, 782.

'

of fact. 783.
eneral, 724. 776.
eigned. 840.

in equity. 833.
joinder of, 783, 787.
trial of, 785-803.
tender of, 780, 781, 783.
Issues or proﬁts of land, 760.
Itinerant courts, 649, 988.

justices, 261, 649, 988.
Jactitation of marriage, 663.
Jail delivery. (Sec Gaol delivery.)

Judgment, of nil a'z'ci!, 771, 809.
o rerjhzndeat mater, 775, 809.
of nonsuit, 801, 808.
as in case of nonsuit, 790.
of nan rum infwmallls, 809,

of confession, 808, 809.
of default, 808, 809.
of retraxil, 808.
in cjectment, 731. 732, 733.
arrest of, 804, 806, 1035.

suspension of, 804.
docketing of, 607, 809.
entry of, 808.

interlocutory or ﬁnal, 808-811.
dormant, 819.

warrant of attorney to confess, 809.
avoided in equity for fraud, 829.

payment of by executor, 607.
costs upon. 811.
revival of. 819.
in criminal cases, 1034.
reversal of, 1039.
Judicial acts or duties deﬁned, 102, n.
Judicial notice taken of public statutes,

51.
but not of private statutes, 51,485.
Judicial writs, 761.
Jurisdiction, plea to, 773, 774, 835,

1017.
of courts of equity, 642, 643, 820
830.

of justices of the peace, 103, n.
Jury, trial by,

Jeofails, 812, 1035.

in civil cases, 786-803.

Jews, naturalization of, 125.

summoning of jury, 788, 789.

marriage of, 149, n.
Joinder in demurrer, 782.
of issue, 783, 787.

summoned from what locality, 792.
panel of jurors, 789.
qualiﬁcations of jurors, 793, 794.
triors of, 793.

Joint ownership of personal property,
521.
with the king, 531.
survivorship in, 521, n.
Joint-tenancy in lands, 358-364.
creation of, 359.

properties of, 359.
unities in, 360.
survivorship in, 361, 362, 364.
how destroyed, 363.
partition of, 363, 466.
Jointure, 320, 358, 473.
legal, 321, n.
equitable, 321, n.
Judges, 627, 635, 636, 638, 987, 988.
assaulting them, 900.
Judgment, title by, 543.
deﬁned, 808.
action on, 710.
in civil cases, 803-811.
of nonprox, 771, 783.

special jury, 791.
sheriﬁ"s jury, 809, 810, 814.

coroner's jury, 96.
common jury, 791.

selection of jury, 792.
challenges of jurors, 792, 793.

to the array, 792.
to the polls, 793.

principal, 793.
to the favor, 793.
summoning In/rm, 794.

argument to jury, 795.
persons excused from jury duty, 794.
verdict of, 801.
in criminal cases, 1022-1030.
grand jury, 989, I005.
petit jury, 1oo7, 1023.
jurymen, contempt of court by, 993.
_/us accrmmdi, 362, 364, 366, 521.
_/u.t-ad ram, 459.
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_/ur in re, 459.
_/u: albinalur. 120, 122.
_/u: rivile, 8.
_/u: camrmme, 33.
_/us ﬁduriarum, 470.
_/u: lvg:'limum, 470.
/11: ;>nwzrinm, 470.
Justice, offences against, 901-912.
Justices of assize and ni.ri prim‘, 650,

788, 790. 958

King's counsel, 629.
King's grants, 486.

Knight s fee, 256.
Knighthood, 257. 262.

Knight-service, 2 56-269.
Laborers, 131.
Laches, I82, 784.
Land, what itis, 219-222.
nuisance on, 738-743.

of common pleas and king's bench,

‘trespass on, 734-738.

635, 636.
in eyre, 261, 649, 723, 788.

right of sup ort, 731, n.
alienation ofby deed, 434-433.
alienation of by record, 483-496.
alienation of by devise, 497-507.
forfeiture of, 422, 1037.
title to, how gained. (See Title.)

Justices of the peace, 97-I03.
appointment of, 98, 641.
qualiﬁcations of, 99, 100.
powers and duties of, 101, I02.

modes of terminating their oﬂice,
100, 101.
courts of, 103, n., 989.

judicial powers of, 102, n., 991.
ministenal powers of, 103, n., 998.
legal responsibilities of, r03, n.
of the quorum, 99, 989, 990.

summary convictions by, IO3,n.,T99I.
power to admit to bail, 1002.
power to issue warrants, 997.
may require security to keep the
peace, 98!, 982, 983.
contempt of court by, 993.

duty to attend assizes, 9S8.
ustiﬁable homicide, 929.
ustiﬁcation, plea of, 81, 777.
of libel or slander. 68;, 683, 9x7.
in trespass, 737, 738.
4

justifying bail, 768.
Justinian, 4, 8. 25.
civil law codiﬁed by, 46, 47.
doctrines as to slavery, I27.

Keeping the peace, security for, 98,
101, 103, n., 981, 982.
Kidnapping. 955.
Kin, next of, 381, 595, 603, 613.
Kindred, deﬁned, 377.
degrees of computed, 381. 382, 603.
right of to administration, 603, 604.

right to distribution of assets. 613.
King cannot be joint tenant, 53!.
title by prerogative, 531-533.
title by forfeiture, 533—535.
King's bench. court of, 635, 636, 812,
986.
process in, 764.

powers as visitor of corporations, 200,
636.
jurisdiction of, 636, 637.
power to issue mandamus, 669.

appellate jurisdiction, 812.

may be

taken

for payment

of

owner's debts, 293, n., 436.
Landlord and tenant, 322-332.
lease for years, how created, 325.
326.

entry by tenant, 46r.
2'n!ere.r:e Iernzini. 326, 46!.

rights and duties of tenant for years,
326. 327.

right to estovers and emblements.
326.
duty to pay rent, 327, n.

estoppcl to deny landlord’s title,
327, note.
duty to make repairs, 327. n.
must not commit waste, 327, n.
must fulﬁl conditions and cov
enants in lease, 328, n., 469,

note.
assignment and sub-tenancy, 328.
eviction, 328.
ouster from term, 728.
tenant’s right to ﬁxtures, 226, n.
tenant forfeits term by conveying
larger estate, 334, 428.

landlord's right of entry to view
waste. 737. 738
Lapse. 422.
Lapsed legacy, 610.
Larceny, 963-976.
grand, 963.
petit, 894, 963.
simple, 963-971.
the caption, 964-967.
the asportation, 967.
the felonious intent, 968.

only personal property the subject of
larceny, 969.
of animals, 512, 515, 525, 970.
of emblements, 526.
of dead body, 537, 97!.
element of Ire:-‘bar: involved, 964, n.
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Larceny, by servants, 965.

by bailees, 965.
by ﬁnders, 965, 11.
does not divest owner's title, 557.

distinguished from false pretences,
966, n.
punishment of. 971.
compound, 972-976.
from the house, 973.

from the person by privately steal
ing. 974
by robbery, 974, 975.
bery.)
place of trial of, 1006.
La: partidar, code of, 32.

(See Rob

Latin language once used in pleading,
785.
Latilal, 764.
Law, the nature of in general, 1-29.

and equity, courts of, distinguished,
28, 823-828.
canon, 48, 49.

civil, 46, 47. (See Civil Law.)
common, 29, 33, 190.
divine or revealed, 7.
ecclesiastical, 50.
export /11:10, 11, n,
how prescribed, 10-12.
interpretation and construction of,

25-29. 52-60. 504. 823
maritime, 50.
merchant, 41, 880.
military, 50.
municipal, 8-24, 61, 617.
of nations, 8, 879.
offences against, 879-884.
retrospective. 12, n.
statute, 50-60. (See Statutes.)
unwritten, 29-50.
written, 50-60. (See Statutes.)
obligation of, 5, n., 24, n.

the
the
the
the

declaratory part of a law, 20.
directory part, 21.
remedial part, 21.
vindicatory part, 22.

Danish, 31.
Mercian, 31.
“lest Saxon, 31.
“ Law of the land," deﬁned, 74, 11.
Law of place, as affecting marriage,
149, n.
Lawyers, 627-631.
(See Attorney,
Counsellor.)
Lay corporations, 188, 200.
visitation of, 200.
Leading questions, 838. 1029.
Lease, 322. (See Landlord and Ten
ant.)

deﬁned, 463.

Lease, conveyance by, 464, 465.
power of life tenant to make, 307,
n., 464.
may be created to begin in fuluro,

347
long leases, how introduced. 424.
husband's right to wife's lease, 541.
Lease and release, 479.
Legacies, 609-611.
general, 609, 610, n.
speciﬁc, 609, 610, n.
demonstrative, 610.
abatement of. 609, 610, n.

ademption of, 610.
lapsed, 610.
vested, 611.
contingent, 611.
interest upon, 611.
jurisdiction over. 611, 665, 828.
in lieu of dower, 322, n.

husband may give legacy to wife,
155.
legatees as witnesses to a will, 502.
Legal jointure, 321, 11.
Legal life estates, 303.

Legal memory.

(See Memory.)

Legatine constitutions of canon law,
43.
Legislative power, 15, 58, 485, 11.
Legislature, how far controllable, 15,
n., 58.

sole right to make and repeal laws,
18.
members of, privileged from arrest,
766, n.

Legitimacy, presumption of. 172.
Legitimate children, 160-169.
(See
Parent and Child.)
Lending, 563.
Lessor and lessee, 323, n. (See Land

lord and Tenant.)
Letter missive, 835.
Letters patent, 486, 630, 641.
corporations created by, 191.
Letters of administration, 603, 605,

606.
ad rol/igendum, 604.
Levy of execution, 817.
of a ﬁne, 490-492.

Le2u1r1'/izr1'a.t, writ of, 817.
Levying war against the king, 890.
Lfx /uermlz1r1'a, 41, 880.
Lex mm .rcri/>/a, 29-50.

Lax Jffllﬁ/H, 50-60.

-

Libel, when civil acfion lies for, 682.

when ina'z'r!ab1e, 916, 917.
publication oi, 682, n , 917.
privileged
communications,

note.

683,
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Libel, when the truth is a defence, 682,
n., 916, n., 917.
construction of, 916, n.
in ecclesiastical courts, 666.

Liber (I l¢'_(;a11'.t- /mmo, 793.
L1'lmrjud1'c1'a/i.r, 31.
Liberty or franchise, 766, 11.
Liberty, civil, 64.
natural, 64.
personal. 73.

personal injuries to. 685.
of the press, 917, 918.

remedies for violation of right of lib
erty, 686, 694, 955.
crimes against, 955.
Lilrerum lzmv/zml1m1, 219, 288.
License to alienc land, 264, 268, 435.
to marry, 146, 149, n.
of mortmain, 192, 423-427.
to enter property, 737.

Liven fin ranraralzrzdi, 489.
Life, when it begins, 68.
right of, 68.
crimes against. 927.
estates for, 303-321.
conventional. 303, 306.
legal, 308-321.
curtesy, 308-311.
dower. 311-321.
jointure, 320.
life tenant’s right to ﬁxtures, 227,
note.

waste by tenant, 430.

tenant forfeits estate by conveying
fee, &c., 334, 428.
Life insurance, 568, 569, n.
Ligeance, 114, 118.
Light, easement of, 232, 516, 524, 739.

Limbs, right of security to. 69.
Limitation, statutes of, 151, n., 421, n.,
7'35, 777» 1007
of criminal prosecutions, 1007.
Limitation, estates on, 294, n., 336.
curtesy in, 309. 11.
dower in, 315, n.
distinguished from condition, 294, n.,
335
Lineal consanguinity, 377, 378.
descent, 382, 383.
relatives, 383.
warranty. 299, 449.
.Lilrnr rlaum-, 486.
palmlrr, 486.

_

Literary property, 527, 528.
Littleton. 39.
as to socagc tenure, 270, 271, 273.

Livery of seizin, 257, 288, 303, 326,

458-463
in deed, 461.

Livery of seizin. in law, 462.
estates in possession conveyed by,
460.
remainders conveyed by. 461.
made to tenant for beneﬁt of remain
der man, 347, 348.

Livery of ward in chivalry, 261, 269.
Loan, 562, n., 563.
Local actions, 769.

Local allegiance, 117.
Local customs, 40-42.
Localia, 562.
London, customs of, 41.
Lord chancellor. 633, 640. 647, n.

Lord chief justice of King's Bench, 94,
636.
Lord, feudal, 249.
liege, 115.
mesne, 254.
paramount. 254, 280.
Lord keeper, 641.
Lords, House of, 648, 651, n,
appeal to, 640, 647, 812, 820, 842.
prolocutor of, 641.

power to try impeachments, 985.
peers. privileged from arrest, 768.
Lords Justices, 647, n.
Lunacy, commission of, 148.
Lunar month, 323.

Lunatics, jurisdiction of chancery over,
641, S21.
marriage of, 145. n., 148.
wills by, 499, 596.
conveyance by, 437.
when liable for crimes, 864, 865.
committee of, 439, n., 821.
suicide of, 938.
Magistrates. subordinate, 85-113.
sher-iii‘, 86.

coroner, 94.
justices of the peace, 97.
constable, 103.
surveyors of highways, 106,

overseers of the poor, 108.
Mngna Marla, 50, 66, 82, 248.
forbids injuries to life, 73.
to liberty, 74.
forbids wrongful banishment, 77.

forbids unlawful taking of property.
78.

declares the right of legal redress, 81.
forbids wrongful outlawry, 82.
provisions as to forests and ﬁshery.
237.
as to feudal aids, 258.

as to wardship in chivalry, 261.
as to feudal right of marriage, 263.
as to alienation of land, 264, 435.
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Magna c/mrla, prohibits scutage, 267.

as to petit serjeanty, 273.
as
as
as
as

to
to
to
to

subinfeudation, 280.
dower, 317, 318.
mortmain, 424.
wills of chattels, 592.

as to justices in eyre, 649.
as to court of common pleas, 633,
764.

as to trial by jury, 787.
Maintenance of bastards, 172.
of wife, 155.
of children, 16o—I64.

of parents, 168.

Marriage, jactitation of, 663.
title by, 540.
of an heir without consent, 696.

Married women, rights and liabilities

of. I54-I59 540. 869
(See Husband

and Wife, Dower,

Jointure, &c.)
Marshal, under U. S. Laws, 88, n.
Master in chancery, 833, 841.
of the rolls, 647, n., 833, 839.
Master of the crown oﬁice, Iooq.

Master and servant, rights and liabili
ties of, 126-140.
as to slaves, 127.
different sorts of servants, I27.

of suits, 135. I65, 169, 437, n., 729,
9°5
1'l[a/a in :1’, 2o, 23, 534, 852.
jllala fro/1z'b1'ta. 23, 534, 851.
Malice, express, 683. n., 945.
implied, 683, n., 946.
prepense, 945.
‘
in libel and slander, 683, n.
in malicious prosecution, 685, u.
in murder. 945.
in arson, 958.
wanting in manslaughter, 939.
Malicious mischief, 976.
Malicious prosecution, 685.
Malpractice, injury by. 677.
Ala/zdaznur, writ of, 668, 753.
alternative, 669.
peremptory. 670, 754.
jllrmdzztum, 562, n.
Manor, 279—2S[.
Mansion-house in burglary, 959.
Manslaughter, I65, 934, 939.
~
voluntary, 939.
involuntary, 940.
accessories before the fact in. 874,
939
forfeiture for, 534.

seducing, injuring, or enticing away
servants, action for, 136, 698.
master when liable for torts of ser
vants, I36—t4o, 706.

Manuscripts, author's property in, 52S.

master’s liability to servant for in

Manumission, 283.
Marine insurance, 569.
Maritime causes, 660, 667.
courts, 659.
jurisdiction of, 660, n., 667.
Market, 235.
nuisance to, 740.
Market Overt, 557.

juries by machinery, &c., 133, n.
by fellow-servants, 134, n.
distinction between servant and con
tractor, 139, n.

Marriage.

(See Husband and Wife.)

how proved, 696.
contract how enforced in ecclesiasti
cal courts, 663.
agreement in consideration of must
be written, 710.
when it revokes will, 500, 598, 602.
breach of promise of, I42, n., 145,

n-, 774. n

menial or domestic. I29.
apprentices, I30, 183.
laborers, I31.
stewards, factors, and bailiffs, I32.
rights and duties of hired servants,

129, n.
relative rights and duties of masters
and servants, I 32-I40.
settlement of servant, I32.

apprentice's right to exercise trade,
132.
master's rightto correct servant, 133,

933
servant’_s right to wages, 133.

master's right to maintain servant's
suits. 135.

right to protect servant, 6t9, 935.
their mutual right of defence, 135.
when master bound by contracts of
servants, I36, 137, n.
master entitled to earnings of servant,

135.

master's action for injuries to ser
vant, 698.

employer's liability for contractor's
acts, 139, n.
larceny by servant, 965, n.
embezzlement by servant, 971, n.

Materiality in perjury, 910.
Matrimonial causes, 142, 662, 665, n.
Maxims, 34.

Ararsorium nan ducit, rm’ seyuilur,
xuum principale, 356.
Arresroriur :1-quitur naluram rui
prinripalir, S 75.

1312521

IIO2

[T/12 nuntdzrs refer to the la) jagingz]

Maxims, roniinurrl.
A r!i0per.mnali.r marilur rum pnuona,

773
Adu: Dzi nemini fruit injuriam,
305.
/Equita: .rcyu1'lur legnn, 472, 831.
A man must be just before he is per
mitted to be generous, 609.

Brnigwe
inler¢rrfam u r
rimrln:
praptcr :implin'!a!¢'m ln1'rnrum,504.
Ccrrnnle raliane, renal at 1}>m lex,

513, I020.
Com-m:u.1-, mm roncubilux, facit
nujttias, I42.
Cuju: ext .1-alum. qju: est mque ad
nrlum, 221, 739.
De min1'rm'.r non rum! lcx, 417, 746,
875.
Equity follows the law, 472. 831.

Every man's house is his castle, 766.
Every right, when withheld, must
have a remedy, 668, 673.

Ex anMrm'mt1'bu: (I ron.\'¢'qu¢'rz/1'lIu.r
ﬁt a}§li1na 1'm'vrprt'/atin, 504.

Ex nude par/0 mm arilur adfa,
55’-L
F.'I;-."osu: furore :01umj>um't‘ur, 864,
1042.
Grants are to be taken most
strongly against the grantor, unless
in the case of the king, 304.

Hwrcd/'la: nunqua//1 a.rrendil, 3S 5.
Id rcrfum ext, quad cerium ruddi

Maxims, rontinued.

No man shall be bound to accuse
himself, 34, 157.

No man shall take advantage of his
own wrong, 140, 158.
No use can be limited upon a use,

476
Nothing shall be averred against :1
record, 627.
1V11l/um Iempu: arrurrit ﬂgi, 414.
Parlu: nquitur zwrtrrm, 282, 512.

Palrr est quem nuj>f1'm dmmnslran/,
160.
Palria _ﬁ0!e:la1 inpiclnle drfef, mm in
atroci/uh‘, ran:I:ferr, 167.

Pnr:u1111'lur pro lqg1'l1nza!1'anr, 172.
Qu1'_/Zuitpera/ium,farilperse, 136,
192.
Qui /nzre! in lilera, /nrret in zarlfu,

504.
Qui mm prolzibct rum fro/rférrr fos
ril, juéet, 136.

Qui vi rapuil, fur 1'm[>rnbi0r nu
1/1't1e'lur, 976.
Qul'n]u1'd jﬂanfatur .9010, .1010 miit.

223. 11.
Quad remrl mum: at‘, an1/tliux rueum
use non point, 461.
Qualier in zrerbi: nu//11 at am l'z'gu1'la.r,
i/11' nu/la ex‘/)0:z'!1'0 rontm zzrba
ﬁenda ¢'.1'l, 504.
Seisina fan‘! shﬁlrr/1, 383, n., 384,

459

Ignarantia jurir, quad quisque Im

Si quid uniwr:ilat1' dc/mlur, rfngulix
nan n'e6dur, rm‘ quad dcbet unf

elur .rn'rc, nenn'mvn exzural, 868.
I/1115018)!!!-ll c.rc1¢:al I¢'gM/1, 310.

Sir utere tun, ut alimum non /edar,

jmhwt, 325.

In ﬁn‘/one juri: .1-em/Mr :u1>:i.rti!
dquitas, 637.

Interest nv'publinz' ul :1‘! ﬁni: lilium,
777, 1021.

z/er.r1'la.r. singuli drérhl. 204.
739
Stabilur prarunlpliulti dam: probafur
in rontrarium, 799.
The father to the bough, the son to

Lax
mr/zI'11¢-1/z701.
m_g1'l ad z/ana, rru im
ﬂoss!‘/11'/Iin,

the plough, 275.
The greater the truth, the greater
the libel, 682. n.

Mala grammah'm non 'z1itI'atr/zartam,
504.

The king can do no wrong, 34, 747.
UM nu//um matrimonium, iéi nulla
dos, 312.

Leger rig 1'/(mfibus mm darm1'ent1'bu.r,
J‘IldZ/'t‘III‘llﬂl, 725.

11101111: lvgrm dal donatiani, 458,
IV:/no est /uz're.\' -t/it/mlis, 291, 350,

383. 743_
1\/'0/10 in propria mum lull: use
drbat, 157.
]Vmm temtur ftroderr 5:/psum, 1001.
A-"¢'ma tunetur seqtru//1 arrm-are, 34,

157.
N0 ﬁction shall extend to work an
injury, 637.
No man shall be allowed to stultify
himself, 433.

Verlza deﬁant 1'nleIlig1' rum (ﬁhhl, u!
12': rnag1': valmt yuam jlzrml, 504.
Veréa fartiu: arripiuntur mnlm fro
fzwnfem, 504.
Verba intmlinni dcéml in:erm're.504.

V1'rtu.r 7/ictori in m7>rn:i: condem
namI'u.t at, 811.
VVhat ought to be done is considered

in equity as done, 829.
Where there is a legal right there isa
legal remedy by suit or action, 67'

Mayhem, 69, 73, 677, 95°

,_ ___,_
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Memory, time of legal, 43, n., 419,
note.

of the dead, blackening, 916, n.
Menial servants, 129.
jllenra at t/mro, divorce :1, 152. 663.
Merchants, custom of, 41, 880.
jllerrhe/a, 274.
Mercian laws, 31.
Merger, 35-;.
of easements, 234, n.
Mesne lords, 254.
process, 759, 815.
proﬁts. action of trespass for, 732.

Messuage, 222.
Metropolitan, aoo.

right of common in, 230.
right of life tenant to work, 304, n.,
43'
Ministerial acts and duties, deﬁned,
102, n.
(See Infants, Parent and
Minors.
Child.)
Misadventure, homicide by, 932.
Mischief, malicious, 976.

(See Crime.)

high, 898.
no accessories in, 875.

trial of, upon information, IOIO.
Misnomer, 773, 1018.
Misprision, 897.
of treason, 534, 897.
of felony, 898.
positive misprisions, 898.
Mistake, 824, 863.
when it excuses crime, 868.
1lIz'll2'r/ms. 1003.
Mixed actions, 673, 728, 729, 746.

Mixed larceny, 972.
jllol/ilrr IIIIHHIJ iruposuil, plea of, 676.
Monarchy, 16.
Monasteries. dissolution of, 427.
statute of. 209.
Money had and received, action for,
713, 824.

Money paid, laid out, &c., action for,
713.
Monks, civil death of, 71.
Monopolies. statute of. 530.
Marzrlrarzs dz droit, 748.
Month, 323.
calendar. 323.
lunar, 323.

Moral obligation, when a valid consid
eration, 552.

equity of redemption, 340, 830.
foreclosure of, 340.
powers of sale in, 341, 11.
right of mortgagor or mortgagee to
ﬁxtures, 225, n.
effect of mortgage on dower, 315, n.,

339- 341' "

Middlesex, bill of, 764.
Military courts, 49.
Military feuds, 252.
Minerals, ownership of, 222, n.
Mines, ownership of, 222, n.

Misdemeanor, 848, 11.

Mar! d’anm!or, assise of, 723, 724.
Mortgages, 338-341.
how considered at common law, 338,
note.
how considered in equity, 338, 11.,
826, 827, 830.
equitable mortgages, 339. n.
clefeasance of, 339, n., 469.

Mortmain. 198, 423-427, 470. 499
meaning of, I98.
license of, 192.
Mortuary, 535, 593.
lllarluum 1/adium, 338.
Mother. (See Parent and Child, Bas
tard.)

as guardian by nature, or for nur
ture, 175. 176, n.

consent to guardian's appointment,
when necessary, 177.
Motion, 775.
Mountebanks, 927.

Municipal corporations, 189, n.
ordinances of, 195, n.
Municipal law, 8-24, 61, 617.
Murder, 940-949.

offenders must be of sound memory,
941
must be an unlawful killing, 942.

person killed must be reasonable
creature, in king's peace, 944.
there must be malice aforethought,

945~
malice express or implied, 946, 947.
punishment, 948.
Mute, standing, 534, 896, 1015.

Name of corporation, I93.
A/'nrraI1'o, 769.
Nations, law of, 8, 879.
offences against law of, 879-884.
violation of safe-conducts, 881.
violation of umbassador's rights,
881.
piracy, 882.
Natives, 114-122, 124.

Natural allegiance, I 17.
law. 4, 5. 7
person, 62.

liberty, 64.
death, distinguished from civil, 71.
Natural-born subjects, II4—I22, I24.
Naturalization, 122, 406.
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Naturalized citizens, rights and dis
abilities of, 123, 124.
Nature. crime against, 954.

law of. 4. 5. 7
guardian by, 175, 176, n.
Navigable river, 220, n.
N: am! rt'g'nﬂ, 76, 77, 899.
Necessarics, husband must furnish to
wife, 155.
parent to child, 162, n.
infant liable for, 184, 11.
Necessity, when it excuses crime, 868.
homicide by, 929.
easement by, 231, n., 233, 234.
Negligence, of servant, contractor, car
n'er, &c., action for, 137-139, 715.
of oﬁicer, 714.
of attorney, 631, n., 715.
of tradesmen, bailees, &c., 715.
crime caused by, 867.
homicide by, 933, 940.

Negligent escape, 767, 816, 902.
Negligent ﬁres, 138-140.
Negotiable aper, 574-578.
Negroes.
See Colored Persons.)
Neife, 282.

New assignment, 780.
New trial, 800, 804, 805.
Next friend, 181.
Next of kin, 381, 603, 613.
right of, to administer, 595, 603.
distribution among, 613.

Note of band, 575.
Notes, promissory, 575-578.
not subject to larceny, 969.
forgery of, 977, 11.
Notice, judicial. 51, 485.
Notice of trial, 791.
of dishonor, 577.
to quit, 331, 332.
Notice in ejcctment, 731.
Nottingham, Lord, 646.
[Vowel I/fsseirirz, assise of, 719, 724,
728.
Novels in the civil law, 47.
1Vua'um partum, 551.
Nuisance, abatement of, 620, 718, 74!,
926, n.

deﬁned, 620, 738.
private, 738-743, 850.
remedies for, 741, 850.
assize of, 742.
writ, quodprrmillal prarlernerz, 742.
public, 139, n., 850, 926.
caused by servant or contractor, ac
tion for, 139, n., 140.
1\'ul for/, plea of, 724.
1Vu1 di::n'zin, plea of, 724.
Nu] lie! record, 786, rt.
Nullity of marriage, 452, n.
Nuncupative wills,-599.
Nurture, guardian for, 175, 176, n.
Oath of allegiance, 115, 116, 118, 124,

Night, in burglary, 959.

125.

Nil dvlwt, plea of, 776.
1Vild1‘n'!, Judgment by. 771, 809.
1Viri})r1'u.r, courts of, 650, 790, 988.

justices of, 649.

of fealty, 114, 242, 246, 276.
of-abjuration, 115, 125.
of supremacy, I15, 124.
of witnesses, 799.

commission of, 650.
trial at, 788, 790.

to pleadings in equity, 836.
in cases of perjury, 909, n.

Nonage, 862. (See Infant.)
Non a.r:ump_\-1'1, plea of, 776.
Non-claim, 491, 493.
(V071 mm or ///cults. (See Idiot, In
sanityf
[Von at fnrfum, plea of, 776.
/Von 1'1! imwz/u.t, return of, 762, 763,
764, 816, 834.
Non-navigable river, 220, 11.
‘Van pro_m]uI'Iur, 771.

./Von mm informatus, judgment by,
809.
Nam-u1't, 771, 783, 801, 808.

-

judgment as in case of, 790.
Non-user of easement, 234, 11.
Norman conquest, 245.
Norman language once used in plead
ing, 785.
Not guilty, plea of, 776, 1021.
Note of a ﬁne, 490.

Obit, 426.
Ollih-r dicta, 36, 11.
Obligation of human laws, 5, n., 23,

24, n.
of contract, 190. 11.
Obligation or bond. 480.
Obligor and obligee, 480, 481.
Obscene libel. 916, n.

Obstructing of process. 901.
Occupancy, title by, to lands, 209-213,

413—4I7
special, 414.
general, 414.
title by, to chattels, 522-530.

Offences, against law of nations, S79.
against public justice, 901,
against the public peace, 912.
against public trade, 919.
against public peace or economy,

924.
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Offences, against the persons of indi
viduals, 949.

against the habitations of individ
uals, 956.

against private property, 963.
Office, 219, 228.
no rent of. 239.
may be entailed, 297.
held by implied condition, 333.
when forfeited, 333.
Office found, 119, n., 403, n., 749.
inquest of, 119, 413, n., 440, 749.
1004.
Oﬁicers, arrest by, 997, 993.

killing them in executing their office,
947-

'

homicide by, in discharge of duty,
93°
arrest by, with warrant, 997, 998.
arrest by, without warrant, 998.

liability for negligence, 714.
execution of criminals by, 929.
Oleron, laws of, 667.

Paravail, tenant, 254.

Parcel, distinguished from appurtenant,
222, n.
Parceners, 365.
Pardon, 1020, 1042.
plea of, 1020, 1035.
object of ardon, 1042,

manner 0 pardoning, 1043,
may be conditional, 1043.
effect of, 410, 1044.

not pleadable to impeachment, 986.
Parent and child, 127, 160-174.
rights, liabilities, and duties in gen
eral, 160-174.

parent's duty of maintenance, 160
164.

duty of protection, 165, 619, 93.5.
duty of education, 165.
power over children, 166.
parent's right to correct child, 167,
933

795
Ordeal, trial by, 1022.

duties of children to parents, 168.
rights and duties of step-father, 163,
note.
settlement of children, 111.
emancipation of child, 167, n.

Orders of council, right of printing,

marriage without parent's consent,

Open and close argument, right to,

146, 167.

53¢

Ordinances of public corporation, 195,
note.

Ordinary, 71, 175, 200, 593, 594, 603,
604. 1032.
Original writ, 635, 637, 642, 756.

Orphans, apprenticing of, 131, n.
Ouster, 717, 728.
Ousler/er/min, 261, 269.
Outlawry, 534. 763, 1012.
wrongful, forbidden, 82.

of corporation, 197.
outlaw cannot make a will, 598.
in criminal cases, 1012, 1013.
Overruling decisions, 36, 11.
Overseers of the poor, 108.
appointment 0 . 1 .
their rights, duties and liabilities,
109-1 12.

Overt act of treason, 888, 891.
Owling. 535.
Oyer, 772.
Oyer and terminer, commission of,

650. 987. 989
court of.

(See Court.)

illegitimate children, 169-174.

(See
Bastard.)
parent's right of action for abduction
of child, 696.
for enticement of child, 167, n.,
697, note.

for injury to child, 167,:n., 697. n.
for marrying child, 696. .
for seduction of child, 135, n.,
167, n., 697, n.
parent's right to disinherit child, 161,
164.
to maintain child's lawsuits, 165.
Pare:-, 462.
Part: curlis, 250.
Pari maferia, statutes in, 26, n.
Parish, 188.

duties to repair highways, 106.
settlement in, 111.
Park, 236.
Parliament

powers of, 15, n.
may create corporation, 191.
conveyance by act of, 483, 484.

trial of impeachments by, 984.
Pandects, 47.
Panel of jurors, 789, 791, 1023.
Paper-books, 784.

Papists, power to convey land, 440.
Paramount, lord, 254, 280.
1’ara}>/uzrnalia, 543.

reversal of attainder by, 1040.
Parol conveyances, 445.
Parol contracts, 445, 555.
Parol evidence, 797.
Parricide, 948.
Par: ralianabilis, 592.
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Parson is sole corporation, I88, 191.
Partial divorce, 152, 663.
Particular estate, 346, 347, 348.

custom. 29. 33. 40-45, 54°
laws, 30, 33.
tenants, alienation by, 428.
Parties to a deed, 436, 443.
to a ﬁne, 492.
to an action. 627.

privilege from arrest, 760.
Partition, 363, 366, 370, 416.
of chattels, 522, n.

Partnership, equitable jurisdiction over,
828.
Party-walls, 233, n.
Passengers, carriers of, 139, n., 562, n.
Passports, violation of, 831.
Pasture, common of, 228.
Patent rolls, 486.
Patents, 486, 530.
for new inventions, 530.
letters atent, grant by, 486, 487, n.
of nobility, 292.

Paupers, support of, 108, I63.
settlements of. III.

apprenticing of, I31, 11.
Pawns, 562, n., 563.
9
Payment into court, 775.
Peace, breach of, 90, 912, 998.
justices of, 97-103.
officers of, 86-106.
conservators of, 97-98.
security for. 90, 98, 101, 103, n., 159,
980, 982.
offences against, 912-918.
Peculiars, court of. 658.
Pecuniary causes in ecclesiastical courts,
662, 665, n.

Pecuniary legacies. 609, 610, n.
Peers, house of.

(See l.ords,I-louse of.)

1’:irrefar!r el durr, I016.
Penal statutes, 54, 711.
construed strictly, 54.

Penalty of a bond, 481, 826.
equitable relief from, 826, 830.
Ptm/enle lite, alimony, 153.
Pension, 228.
Per ra1)1't‘a, 389, n., 614.

Per .rli)p::, 339, 614.
Peremptory challenge, 1024.
I/umdamur, 670, 754.
Perjury, 909.
proof of, 1027.
subornation of, 910.
Per minn.r, duress, 70.
Permissive waste, 430.
Pernaney, deﬁned, 344.

Perpetuating the testimony of witness
es, 838.

Perpetuities, rule against, 353, 354.
Person, injuries to, 674-694.
larceny from, 974.
Personal actions, 673, 716, n. (§ee
Action at Law.)
jurisdiction over, 635, 637, 639.
when they die with the person, 773.
Personal chattels, 511.
Personal security, 63, 674.
injuries to, 674-685.
Personal liberty, 73.
Personal property in general, 508-521,
699.
title to, 5n, 512.
injuries to, 699-717.
forfeiture of, 533.
cannot be entailed, 297, 520.

may be limited in remainder, 520.
larceny of. (See Larceny.)
Persons, 62.
natural, 62.
artiﬁcial, 62, 185.
rights of, 61-85.
injuries to, 674-699

Petition in equity, 841, 842.
Petition of right, 67, 690.
forbids unlawful imprisonment, 74.

forbids taxing without consent, 81.
Petition dc droit, 748.

Petitioning, right of, 83.
Petit jury, 786. I007.
serjeanty, 272.
treason, 534, 875, 885, 949.
Petty bag oiiice, 642, 821.
Petit larceny, 894, 963.
Petty constable, 104.
Pews, 537.
Physicians. 667, 943.

responsibility for death caused by
medical treatment, 943, n.
liability for unskillfulness, 677.
Pi_;nu:, 562, n.
Pious uses, 594.
Piracy, 832.
Piscary, common of, 230.
Plaintiff, 627.
Pleadings, 769-781.
in general, 769,
declaration, requisites of, 769, 770,
venue, 769.
change of venue, 769.
names of the pleadings, 779.
pleas, 772-779. (See Pleas.)
demurrer. 782, 1018.

in equity, 835.
departure in pleading, 780.
duplicity in, 778, 780.
certainty and materiality in, 778.
new assignment, 780.
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Pleadings, veriﬁcation of, 778, 780.
under Codes of Procedure, 781, n.

in equity, 832, 837.
in criminal cases, 1007, 1017.
Pleas, 772.
dilatory, 773.
tojuﬁsdkﬂon,773,774,10I$
to the action, 772.
in abatement, 773, n., 774, 1018.
to disability of plaintiff. 773.

in bar. 776~779, 835. 1019
in confession and avoidance, 775,
779
general issue, 776.
color in, 779.
jluir darrein ronlinuancv, 784.
in equity, 835.
to jurisdiction, 835.
to person, 835.
in bar, 835.
common, 635.
of the crown, 91, 635, 846.
to indictments, 1019.
Pledge, 561, 562, n.
estates in, 337.
Pledges of suit, 760, 770.
to prosecute, 762.
Plough-bote, 230, 326.
Plurir: writ, 691, 763.
Pocket-sheriﬂs, 89.
Poisoning. 942.
Police, offences against, 924.
Policy of insurance, 569.

Political liberty, 64.
Poll deed, 442.

Polls, challenge to, 792, 1024.
Polygamy, 145, 924.

proof of marriage in trial for, 150,
n., 696.
divorce for, 151, 11.
Pane, writ of, 759.
Poor, overseers of, 108.
support of, I08, I63.
settlement of, 111.
Poor laws, 71, 109, 110.
Popular actions, 544, 712.
Pun-e mmitalus, 90, 745, 899, 914.
Possession, estates in, 344, 511.
right of, 372.
title by, 371.
writ of. 730, 813.
distinguished from seizin, 326, 477.
from use, 426.

from right of property. 721.
Possessory action, 374, 722.
Possibility, not alienable, 437.
Port ﬁne, 490.
1_’zI.1-tr11, 802, 804.
Posthumous children, 69, 383.

Posthumous children may take in re
mainder, 350.
Pastliminium , I 2 1 .
Power of sale in mortgages, 341, n. A
of life tenants to lease, 307, 11.
Power to revoke uses, 480.
Practice, in courts of law, 754-768.
in courts of equity, 832—843.

PMHIM 489. 4% 723, 759
quad rvddal, 494.
tenant to, 496.
Pra"'11mir!, 77, 422, 534.

l’r:ct:r, equitable jurisdiction of, 642.
ﬁdei ¢'nmmi:.ran'u.r, 470, 471.

Praying in aid, 772.
Precedent conditions, 334, 337.
Precedents, authority of, 35, 36.

in equity, 28, n., 824.
Pre-contract, 143.

Pregnancy, plea of, 1041.
Premises of a deed, 446.
Prerogative, title by, 531.

contempts against, 899.
Prerogative court, 658.
Prescribing of laws, 10-12.
Prescription, title by, 418.

applies only to incorporeal heredit
aments, 419.
presumes a lost grant, 420.
distinguished from custom, 418.
in respect of commons, 229, 419.
to right of way, 231, n., 234, 419.
to other easements, 231, n., 233, 11.
to customs, 43.

to franchises, 23.].
to nuisances, 926, 11.
period of, 419.

corporation by, 191, 192.
Presentation to a church, 500.
Presentment, prosecution by, 1004.
Press, liberty of, 917.
Presumptions, 799, 1028.

Presumption of legitimacy, 172.
Presumptive heir, 171, 383.
Pretended prophecies, 535.

Prctended titles, selling or buying,
437’ 907'

Prevention of crimes, 980.
homicide in, 930.

Pricking the sheriffs, 88, 11.
Primary evidence, 796.
Primer ﬁne, 489.
Primer .re1'zin, 259, 268, 269, 277.
Primogeniture, 217, 252, 387.
Principal in crimes, 873.
Principal and agent.
agents, general or special, 137, n.

' principal's liability for agent's con
tracts and torts, I36, 137, n.
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Principal and agent, corporations liable
for acts of agents, 195, n.

Principal challenge, 793.
Prison, breach of, 902.
Prisoner now allowed counsel, 1025.
Private corporation, 189, n., 192, :1.
Private customs. 41.
Private nuisance, 738-743, 850.
caused by servant or contractor, I39,
. n., 140.
Private persons, arrest by, 999.
Private statutes, 5!, 485.
Private ways, 230.
Private wrongs, 62, 661-746.! (See

Tort.)

'

Privies to a ﬁne, 492.
Privilege, bill of. 766.
Privilege from arrest, 766, 768, 815.
Privileged communications, 68!, 683,
note.

to lawyers, 798.
Privy council, judicial committee of,
648, n.
Privy seal, 487.
signet, 487.
verdict, 802, 1030.
Probate of will, 594, 595, n., 606, 664.
court of, 142, n., 595, n., 65!, n.,
660, n.
1’r0re.1'cnd0, writ Of, 101, 668.
Procedure in common law courts, 756.
820.
in courts of equity, S32-843.
Process, civil, 759-708.
original, 759.
mesne and ﬁnal, 759.
upon indictment. IOU.
executed by sheriﬁ, Q11, 92.

obstructing execution of, 90!.
Pro:/win ami, I81.
Proclamations, right of printing, 532.
Proctors, 627.
Profanity, I03. n., 992, n.
Proﬁt-rent, 238.

Property may be taken by eminent
domain, 79.
crimes against, g5f>—g8o.
Prosecution of crimes, 1004.
Prosecution, malicious, 685.
Protest in case of duress of goods, 70,
note.
Protest of bills and notes, 577.
Prothonotaries, 769, 773.
Protestants, naturalization of, I25.
Provincial constitutions of canon law,
48.
Provisions, warranty in sale of, 560, n.,

715.
Provisions. ecclesiastical meaning of, 26.
Pro‘!/i.tﬂ, in a statute, 56
trial by, 790.
Public corporations, 189, n.
ordinances of, 195, n.
Public grant, conveyance by, 486, 487.
Public nuisance, 139, n., 850, 926.
Public verdict, 802.

Public wrongs.

(See Crimes.)

Publication of libel or slander, 628, n.,

917.
Puffendorf. 25, 27.
Pm‘: drwrrin ranlinuanre, plea, 78.5,.
Puirru barons of the exchequer, 638.
justices, 635.
Punishment of crimes, 850-860, I035,
1045.
end of, 854.
measure of, 855.
capital, 72, 852, 85g, 896, I045.
powerof, 85!.

severity of, 859.
cruel or unusual forbidden, 68, n.
Pur nuler vie, tenant, 303, 413, 414.
Purchase, title by, no, n., 399, 401,
402.
distinguished from descent, II9, n.,
376, 400. 401.

words of purchase distinguished from

Proﬁt a prcndrr, 228, n.

words of limitation, 40I.
Purpresture, 927.

Prohibition, writ of, 50, 14.4, 670, 993,
994;
Prom1ses, 709.
Promissory note, 574.
consideration of, 552, n.
endorsement of. 576, 578.
not subject of larceny, 969.
Proper feud. 253.
Property, nature of, in general,207-2IB.
right of, 78, 207-218, 373.
real, 219 :1 .rrq., 699.
personal, 219, 508 (1:17.
title to. (See Title.)
in possession and in action, 511.

Quakers, marriage of, 149, n.
Qualiﬁed fees, 294.
property, 5:3.
in animals, 513-516.
in the elements, 516.
in property bailed, 517, 563.
Quantum mrruil, action on, 7! 3.
Quantum va/zbant, action on, 7l31
77°
Quare :lau:umfr:g1'I, 735.
Quarerjerit infra trnninum, 728, 733.
Quarantine of widow, 318.
Quarter sessions, court of, 989.
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Quasi corporations. 190, n.
Que erlale, prescribing in, 418, 420.
Queen's bench, court of, 63 5, 636, 986.
Queen's counsel, 629, 630.
Q-ui lam actions, 712, 751, 1009.
Quin mlvplar-r.r, statute of, 50, n., 265,

283. 286, 343. 425. 435. 446. 447.

covery.)
Recrimination, in suit for divorce, 151,

44 .

Quick with child, plea of, 104.
Quiet enjoyment, covenant for, 451, n.
Quinlo exnclus, return of, 763.
Quit-rents, 240.
Qua minur, writ of, 639 764.
Qua warranto, information in nature of,
751, 753. 101°
writ of, 752.

Quad rampulel, judgment of, 714.
Quad pe"mitIat jtrmlernere, writ of,
742
Quorum clause in justices’ commissions,

09. 9~°><)_-

Record, as evidence, 796.
court of, 626.
debt of, 573.
trial by, 627, 786,n.
diminution of, 1039.
Recovery, common. (See Common Re

_

Qunrmn 1n corporations, 194, n., 198,
note.
'
justices of the, 99, 989, 990.
Rack-rent, 240.
Rape, 951, 952.
divorce for, 151, n.
evidence in trial for, 952, 953.
homicide to prevent, 931.
liability of infants for, 864, n.
appeal of, 282.
Rasure in a deed, 456.
Ravishment, writ of, 695, 697.
of wife, 158.
Reading of deeds, 452.
Real actions, 635, 673, 711, 722-727.
Real chattels. 510.

note.

Rectory, induction into, 459.
Rm/dendum of a deed, 447.

Redemption of mortgaged estate, 340.
Redress of injuries, 617.

by the act of the parties, 618.
by action, 625.
Refreshing memory, 797.
Regardant, villeins, 281.

Registrar, power to solemnize marriage,
I49. "
Registry of deeds, 455, n., 483.

Rehearing in equity, 841.
Rejoinder, 779.

Relationship, degrees of, how reckoned,
3777352
Relative rights and duties, 62, 674.
injuries to, 694-699.
Relatives, defence of, 619.
Relator, in information, 753, 821, 1009.
Release of lands. 467.
of easement, 234. n.
lease and release, 479.
Reliefs, feudal, 251, 258, 268, 277‘
Religious corporations, 188, n., 199, n.
alienation in mortmain to, 423-427.
Remainder in chattels personal, 52o.
Remainder, estates in, 344-355.
deﬁned, 345.

conveyance of, by livery of seizin,347,

Real property. 219 2! :eq.. 699.
available to pay owner's debts, 293,

461.
cannot be limited after a fee, 346.

n., 618.
injuries to, 717-746.
trespass to, 734-738.
nuisance to, 738-743.
waste to. 743-746.
_execution against, 817, 818.
Rebellion, commission of, 834.
Rebutter, 779.
Recaption, remedy of, 619.
Receiving stolen goods, 876, 903.
Recognizance, 481, 573.
condition of, 482.
for éhe peace or good behavior, 981,
9 2.
Recognitors, 649, 724.
Record, 35, 38, 626, 627, 784.
of deeds, 455, n., 483.

when barred by common recovery,

alienation by. 483.
entry of, at assizes, 790.

4% 496
depends upon particular estate, 346.
particular estate created at same time,
348
cannot depend on estate at will,
347
when remainder must vest, 348.
vested remainders, 349.
may be aliened, 437.
contingent remainders, 349, 350.
how defeated. 351.
crosspremainders, 506.
remainderman's right to ﬁxtures,227,
note.
trustees to preserve, 351.

Remedial part of laws, 21.
Remedial statutes, 51, 55.
liberally construed, 55.
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Remedies. civil, by act of the parties,
618-624.
by suit or action, 618, 625, 672 at reg.
Remitter, 702.
Rent, 238, 239, 447, 463.
charge, 239.
distinguished from annuity, 238.
seek, 239.
service, 239.
incident to reversion, 239, 356.
payable by tenant for years, 327, n.

distinguished from exception, 239.
may be entailed, 297.
appointment of. 307, 330.
rents of assize, 240.
chief rents, 240.
quit rents, 240.
rack rent, 240.
fee-farm rent, 240.

Repair of highways, 106.
of bridges, 106, 927.
of way. 233, n.
of leased premises. 328, n.
Repeal of statutes, 57, 58.

‘Repleader, 807.
/\‘rpleg1'arz'farI'a:, writ of, 701.
Replevin, action of, 700-703.
Replication. 779.

Reply in equity, 837.
in code pleading, 782, n.

Reporters. 38.
Reports of cases. 37.
Representation. in descents. 389, 394.
in distribution, 613, 614.
Reprieve, 1041.
Reprisal, remedy of, 619.
Republication of will. 601.
Repugnant conditions, 293, n., 337.
'Repugnant laws, 56.

Repugnant provisions in a deed or will,
505.
Reputation, injuries to, 73, 678-685,

915.
Requests, court of, 643.
Rere ﬁcfs, 252.
Rescous, 701, 994.
Rescue, 816, 900. 903.
Reservations in deed, 447.

distinguished from exceptions, 239.
Resistance. right of, 619.
/\’c.\'gz'sIa', 797. n.
Residuary legatee, 613.
/\’e.rp)ndt'aI ouxtzr, 77 5, 809.
Rrrpandmt/'0. 567, 570.
/fm))nn.nl prut/.»'ntu/I1, 47.
Restraining statute, 52, 53.
Restitution, writ of, 754.
Restitution of conjugal rights, suit for,
663.

Restraining statute, 465.
Resulting use, 443, 476.

Retaliation as a penalty, 855. 950.
Relorno /zabendo, writ de, 703, 814.
Relraxil, 771-808.

Retrospective laws, 12, 11.
Return false, action for, 670, 714, 800.
Return of writs, 756, 791.

to mandamus, 669.
to /uzbeax rmpus, 693, n.
of m'/zil, 761.
of non est im.w1lu.r, 762.
of refs‘ corpus, 765.
Return da of writs, 757, 758.
Returns 0 the term, 758.
Rm:, 627.
Revealed law, 7.
Reversal of judgment, 813, 1039.
of Outlawry, 763, 1017.
Reversion. 297, 344, 355.
its incidents. 356.
may be aliened, 437.
when barred by common recovery.496,
assignee. entitled to what remedies,
709.
reversioner's right to ﬁxtures, 227, n.
Rem-rlrlzl/1' ttnimus, 514, 960.
Review, bill of. 842.
commission of, 658.
Revival of actions, 774.

of judgment. 819.
Revivor, bill of. 837.
Revocation of devises, 500.
of uses, 476, 480.
of gift, 548, n.
of will, 500, 598, 601.
Right, writ of, 725.
petition of, 67, 74, 690. (See Petition
of Right.)
of possession, 372, 722. 725.

of personal security, 68, 674.
01' personal liberty, 73, 674.
of property, 78, 207-218, 373, 699.

Rights. 61, 62.
bill of, 68, n., 75. 89.

'
(See Bill of

Rights.)
of persons, 61, 617, 674.
absolute. 61-85.
relative, 62.
of things. 207, 617.
Riot. 900, 912, 913, 930.
Riot act, 913, 930.
Riotous assembly, 912.
River. (See \Vatercourse.)

Roads, surveyor of, 106.
9 Robbery, 974, 976.'
there must be a taking, 974, n.

it must be from the owner's person,
or in his presence, 975, n.
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Robbery must be force, or putting in
fear. 975, 1'1-. 976
homicide to prevent, 93!.
remedy against hundred for, 711.

place of trial of, 1006.
Rolls, master of, 647, n.. 833. 839.
Roman law, 47. (See Civil Law.)

Rope-dancers, 927.
Routs. 913.

Royal grants of land, 486.

Security, personal right of, 68.
Security for good behavior. 980-984.
to keep the peace, 90, 98, Iot, 103,
n.. 159, 913, 931.
Security to keep the peace may be had

by husband and wife against each
other, 159.
Seduction of child or servant, I35, I67,
n.‘, 697, n.
of ward, 698, n.

of wife, 695, 696.
Safe-conducts, violation of, 88!.
Sailors, may be sent out of realm, 77.
St. Thomas's hospital, 108.
Sale. 553.
what contracts of. to be in writing.555.
when property passes. 555.
by one having no title, 556. 557.
stoppage in lransilu, 556, n.
in market overt, 557.
warranty in sales, 559, 715.
of title, 559, n., 716.
of quality, 559, 560, n., 716.
by sample, 560, n.

rule of raven! emﬂar, 560.
by infant. 183. n.
of lands, contract to be in writing,
710.
Salic law, 386.
Salvage, 567.
Sample, sale by, 560, n.
Sanction of laws, 22.
Sanctuaries, I031.
Satisfaction, accord and, 621.
Satisfaction of legacy, 610, n.
Saxon laws, 30.
Scandalous matter in pleading, 832.
Smndalum mag/mtum, 680.
Scienler, 706, n.
Stir: farimr, 641:. 75!, 814, 316, 819.
Scutage, 266, 267. 269.

Sr drfmdmda, homicide, 69, 933.
Seal of a corporation, I95.
Seal, privy. 487.
great. 487, 641.
Sealing of deeds, 452.
of public grants, 486, 487.

Seignory, 264, 280.
Seisin, 289, 290, 314, 383.
in law, 309. 314.
in deed, 309, 314.

actual, 383. 384. 459‘
distinguished from possession, 326,

477
writ of. 813.
livery of, 257, 288, 303, 326, 458,461.
Selden, 30.

Self-defence, 69. 619.
homicide in, 69, 933.
Self-murder, 937.
Sequestration in chancery, 834.

Serjeant at law, 629.
Serjeanty, grand, 266, 269.
petit, 272.
Servants.
(See Master and Servant.)
Services, feudal, 250, 255.
free or base. 255. 282, 285.
certain or uncertain, 255.
villein, 282, 285.
Servient tenement, 231, n.
Sessions, court of, [03, n., 989.
Set-off, 776.
Settlement, act of. 25, 68, 116, 1043.

Settlements of the poor, 111.
of servants, 132.
of bastards. III, 174.
Several ﬁshery. 237.
Severalty. estates in, 358.
Severance of jointure. 363.

Shelley's case. rule in, 400.
Sheriff, 86-94, 998.
origin of the name, 86.
who may be, 87.

Seals, their antiquity. 452.

judicial powers of, 90.

origin of, 453.
eﬁect of breaking off or defacing, 456.
contracts under seal, 573.
in sealed instruments consideration
presumed, 553.
Seamen. naturalization of, I24, 11., I25.
Search warrant, 102, n.
Secondary evidence, 796.
use, 476.

mode of nominating, 87, 88.
ministerial powers of, 90, 91.
duties of. 90, 91, 92.

Secretary of state in England, 86.
Srcla, 770.

process upon writ of inquiry, 810.
entering and quitting oﬁice, 88, 89.
power to arrest for crime, and to
keep the peace, 90.
must execute writs and process, 91,
94, n.. 790, S15.
arrest by. 998.
liability for wrongful acts, 714.
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Sheriﬂ, liability for false return. es
cape, &c., 93, 714.
for acts of subordinates, 94, n.

under sheriﬂ',appointment and duties,
92.
right to practice as attorney, 92.
bailiffs of, their duty, 92.
special bailiﬁ of, 92.
gaolers appointed by. 93.
escapes, liable for, 93, n., 714, 767,
815.
contempt of court by, 993.
cxecution of criminals by, 1044.
sherifl‘s jury, 809, 810, 814.
Shifting use, 476.
Shipwrecks. (See Wrecks.)
Shop-books. 797.

Signet, privy. 487.
Signing of deeds. 452, 454.
of Wills, 500, 501.

Sign-manual, 487.
Simony, 26.
Simple contract, 573, 709.
Simple homage, 115.
Simple larceny, 963.
Si non 0)lI!l!.l‘, writ Of, 651.
Single bond, 480.
Slander. 678-682.
varieties of, 678, n.
fer It‘, 678, n., 680.
with special damage, 79, n., 681:.
when words privileged, 681, 683.
of title, 680, n., 681.

.rmnn’a1mn magnalum, 680.
Slavery, 127.
Smuggling, 919.
Socage, 256, 270-279.
derivation of the word. 271.
_
free and common, 256. 270, 271.
guardian in, 176, 277, 697.
villcin, 256, 284.
socage lands, descent of, 388.
Society, origin of, 13, 212.
Sodomy, 954.
assault to commit, 955.
ground of divorce, 151, n.
Soldiers, may be sent out of realm, 77.
Sole corporation, 187, 195.
conveyance to, 293.

power to take personal property by
succession, 539.
Solicitor, 628.
Solicitor-general. 629, 630.
San a.r.rau/I dmzeme, plea of, 676, 777.
Special agent, 137. n.
bail, 765, 767, 768.
bailiff, 92.
case, 802.
demurrer, 782.

Special jury, 791.
occupant, 414.
plea, 776.
pleading, 777.

property.

(See Qualiﬁed Property.)

statute, 51.

tail, 297.
verdict, 802.
warrant, 998.
Specialty, debt by, 575. 607, 707.
Speciﬁc legacies, 609, 610, n.
Speciﬁc performance of contract. 829.

Spirit of a law, 27.
Spiritual courts.
(See Ecclesiastical
Courts.)
Springing uses, 475.
Stafford, Lord, attainder of, 104.
Standing mute, 534, 896, 1015.
Star-chamber, court of, 82, 457, 834,
897.
Slare zlen'.ri.r, doctrine of, 36, n.
State, remedies against, 748, n.
cannot be disseized. 749.
Stated account, action on, 713, 714.
Statham, 39.

Statutes, in general, 50.
interpretation and construction of,
26, 27, 52-59, 823.

modes of citing. 50, n.
public and private, distinction be
tween, 51.

congeyance by private statute, 483_
4 5
private statute not judicially noticed,
485.
declaratory, 51.
general or special, 51.
remedial, 51.

in pari malaria, 26.
restraining and enlarging, 51, 52, 53,
465.

remedial and penal how construed,
54. 55
repeal of, 57, 58.
corporation created by, 191,

192,

note.

Statute of distributions, 613.

of frauds. 445. 467. 477. 500, 555.
574. 599' 71°
of limitations, 121, n., 451, n., 725.
777. I007
of fraudulent conveyances, 55, 444,

11-. 535.547.1206
of
of
of
de
of

wills, 499.
uses, 320, 473.
de 110m':, 296, 300, 450, 495.
reI!;g1'd.\~i.r, 424.
amendments, and jeofails, 812.

modu: In/andi_/1'ne.r, 489.
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Statute of quia emplortr.

(See Quia

Emﬂarzr.)
Statute merchant, 342, 346,510, 728,
819.
.
Statute staple, 342, 436, 482, 510, 728,
819.
Statutes of a corporation, I95, 197.
Staundforde, 39.

Stealing. (See Larceny.)
Step-father, rights and duties of, 163,
note.
Stewards, 132.
Stint, common without, 229.

Stipulation, 668.
Stipendiary magistrates, 100, n.
Stirper, succession in, 359.
Stock corporations, 193, n., 198, n.
Stolen goods, receiving, 903.
Stoppage (in civil law), 776.

Stoppage in lramilu, 556.
Strangers to a ﬁne. 492.
Strict construction of laws, 54, n.
Strict foreclosure, 340, n.

Striking in the king's palace or courts
of justice, 899.

Struck jury, 791.
Stultiﬁcation of one's self not per
mitted, 43S.
Subinfeudation, 243, n., 280, 281, 425,
435
Subjects, natural born, 114, 117, 121,
122.
Sub-lease, 328, n.

Subordinate magistrates.

(See Magis

trates, subordinate.)
Subornatior. of perjury, 910.
Subpwna ad Iertzfcandurn, 797.
Subjtmna in equity, 831-835, 838, 839.
its origin, 644.

Subscription

of

witnesses to wills,

deeds, &c., 503.
of testator to will, 501.
Subsequent conditions, 334, 337.
Subtenancy, 328, n.
Subtraction, 663, 665.
Succession, title by, to land, 375—399.
to chattels, 538.
right of, in corporations, 193, 538.

Successors, when word necessary in
conveyance, 293, 539.
Sufferance, estate at, 331.
Suicide, 598, 937, 938.

Suit at law, 672.

(See Action.)

process in, 759.
pleadings in, 769.
in equity, 832.
meaning rerta, 770.
Summary convictions, 103, n., 991.

Summing up to jury, 800.

Summoners, 759.
Summons, 759.

Sunday, civil process not to be served
on, 766.
Su/terserleus, writ of, 101, 993.
Superstitions uses, 426, 427, 822.
Supplemental bill, in equity, 837.
Support to land, right of, 231, n., 233,
note.

Supremacy, oath of, 115, 124.
Supreme court of judicature. 651, n.
of the United States, 652, n.
Sur-rebutter, 779.
Sur-rejoinder, 779.
Surrender, title by, 468.
deed of, 468.

Surveyors of highways, 106.
how chosen, 107.
duties of, 107.
Survival of cause of action, 773.
Survivorship of joint estates, 361, 362,
364.

of estates in coparccnary, 366.
of things personal, 52].
Suspension of /mbea: rorpur, 75.
Swearing, crime of, 992.
Swearing the peace. 982.

Sydney, Algernon, 389.
Syllabus of a report, 38, 11.
Syngrap/la, 442.
Tacitus, idea of government, 16.
Tail, estate in, 297-302.
general, 297.

special, 297.
male, 298.
female, 298.
tenant in, 293, 297.
discontinuance of estate, 429.
estate how barred, 300, 302, 491.
not subject to merger, 357.
conveyance of, 463.
after possibility of issue extinct, 307,
43‘

Tale, or count, 769.
Talesmen, 794, 1025.
Taltarum's case, 300.
Taxes, 80, 531.

Teacher, power to correct pupil, 168.
Tenaricy,
in tail, 297-302.
for life, 303-321.
curtesy, 308-311.
dower, 311-321.
for years, 322. (See Landlord and
Tenant.)
at will, 328.
from year to year, 330.
by suﬂerance, 351.

INDEX.
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Tenancy,

Theodosian code, 47.

by statute, 342, 432.
by rl0g1'l, 342, 432, 818.
joint, 358.
in common, 368.
Tenant, 254.

Things in action.

(See Choses in Ac

tion.)

Things personal, 219, 508.
real, 219.
Threats, injury by. 675.

disclaimer by, 429.

Timber-trees, waste by injuring, 430.

attornment by, 264, 429, 435. 436.
paravail, 254.
in ra})i1:, 255, 258, 265. 269, 280, 435.
to the pm'n'pv, 494, 496.
in tail. 299-302.
for life, 303.
by curtcsy, 308-311.
in dower, 311-321.
for ears, 322. (See Landlord and
enant.)
at will, 328.

Time, mode of reckoning, 323.
Tithes, 227, 228.
Tithing-man, 104-106.
Title, slander of, 681.
Title to lands, 371.
by descent, 214, 375-399.
by purchase, 399 at seq.
by escheat, 215, 402-413.
by occupancy, 209-213, 413-417.
by prescription, 418-421.
by adverse possession, 374, n., 421,
n., 719.
by -forfeiture. 334, 408, 422-433.

from year to year, 330.
in common, 368, 521.
Tender, of issue, 780, 781, 783.
of payment, 622, 775.
of fees to witness, 797.
of price in sales, 556.

paying money into court, 775.
Tenement, deﬁned, 219, 254, 256.
dominant and servient, 231, n.
Tmem/um of a deed, 446.
Tenure, feudal, 241-285.
lay, 255. 285.
spiritual, 285.

(See Forfeiture.)
by alienation. 434-507.

pretended, selling or buying. 437,
6

warranty of. (See \Varranty.)
to things personal, 522.
by occupancy, 522-530.
by accession and confusion, 526.
by prerogative and forfeiture,

53I~535

by cornage, 266.

by custom, 535-537.
by succession, marriage and

in cnpife, 255, 258, 265, 269, 280, 435.
i11 knight service, 256.
in socage, 256, 270-279.

1nent.s3S—s4s
by gift, grant and contract, 546
573

by grand serjeanty, 266, 269.
by petit serjeanty, 272.
in burgage, 273.
in gavelkind. 274.
copyholds, 269, 279, 284.
in ancient demense, 284.

in frankalmoign, 285.
by divine service, 286.
Term of years, 325.
is a chattel, 509.
Termor, 324.
Terms of court, 757, 758.
issuable, 789.
Trrr:-lemml, 280. 470.
Testament, 216, 597, 599. (See Wills.)
Testamentary causes. 664.
jurisdiction over, 664, 665. n.
Testamentary guardian, 177, n., 178,
278, 697.
Tvstatum ra_ﬁia.r, 762.
Tm: of writs, 554, 757, 761.
of warrant, 998.
Theft, 963. (See Larceny.)
Theft-vote, 904.

judg

by bankruptcy, 579-588.
by testament and administration,
215, 589-615.
to property abandoned, 213.
Toft. 222.
Tort, deﬁned, 62, 137, n., 618.
actions for, 137, n., 167, n., 661 If
req.
survival of actions for, 773.
damages for, 545.
remedies for, 618-621.
liability of married women for, 156,
157.
ofinfants for, 185, n.

of corporations for, 196, n.
of master and servant for, 133, n.,
I37-139
(See Assault, False Imprisonment,
Libel, Slander, Nuisance, Fraud,

Negligence, &c.)
Total divorce, 151. 663.
Tout Im1j>.r _pri.rt, 775.

Trade, offences against, 918.
right to exercise, 132.
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Trade ﬁxtures, 227, n.
Trader, under bankrupt laws, 579,
585.
Traitors, cannot make wills, 598.
attainder of. 408-411, 1039.
forfeiture of property, 1037.
(See
Forfeiture.)
Transitory actions, 769.

Transportation, punishment by, 77.
Traverse, 779, 781, 1024.
Treason, 884-893.
misprision of, 534. 897.

Trinoda nece.r.r1'ta.r, 106, 286.

Triors of jurors, 793.
Trover and conversion, 703, 705.
True-bill, 1006.
Trust, breach of, 965, n.
Trustees in bankruptcy, 586, 587.

Trustees to preserve contingent remain
ders, 351.
Trusts, 470-478.
origin of, 471.
jurisd'ction
over,n.477, 824, 830.
curtesly in, 310,

petit. 534, 875. 885. 949

dower in. 315, n.

constructive, 885.

must be manifested or proved in

high, compassing death of king, 886.
overt act required, 888.
how far words treasonable, 888.

violating king's companion, 889.
levying war, 890.

adhering to enemies, 891.
in the United States, 891, 11.

is a felony, 894.
punishment of, 892.
attainder for, 408-411, 1036.
forfeiture for, 408-411, 533, 1037.
Treasure-trove, 214, 235, 420, 532, 750,
752, 898.

coroner's power concerning, 96.
Treasurer, Lord, 633.
Treble costs, 77.
Treble damages, 432, 673, 677, 722, 746
Trees, ownership of, 221, n., 222, n.
Trespass, deﬁned, 734. 735.

gu.1r.»: rlausu//1 frcgil, 735.
116 im‘tia, 737.
when justiﬁable, 737, 738.
by cattle, 736.
continued, 737.
to chattels, 703.
element of. in larceny, 964,n.
111' el armir, action of, 637, 675, 677,

678. 604. 695. 696. 697. 703.

734. 736. 74!» 762
for mesne prohts, 732.
Trespass on the case, action of, 637,

643- 678. 714. 735- 742- 790
distinguished from trespass, 705, 735.

Trial, by jury, 786, 1022.
at bar, 788.
nixiﬂiur, 788-790.
by record, 786, n.
by proviso, 790.
notice of, 791.
new. 800, 804, 805.

in equity, 829, 840.
ancient modes of, 1022.
in criminal cases, 1022.

Tribonian, compiles civil law, 47.
Tributes, 531.

writing, 477.
Tumbrel, 923.
Turbary, common of, 230.
Turnpikes, 107.
Tutor, of Roman law, 175.
Twelve tables, laws of, 46, 234, 580,
591, 858, 931.
U/Ira m'rcr, doctrine of, 194, n.
Umpire, 622.
Unrore _ﬁr1':t, 775.
Under-lease, 328, n.

Under-sheriff, 91.

(See Sheriff.)

Under-tenants, of life tenants, 306.
of tenants for years. 328, 11.
United States, courts of, 653, n.
constitution of, 15, n., 79, n., 190,
n., 204, n., 235, 11.
common law of. 33, n.
Unities of joint estates, 359, 360.
of parcencrs, 365.
Universities, 189, 427.
courts of, 49.
Unlawful assemblies, 913.
Unwritten law, 50-60.
Upper bench, court of, 730.
Usages of trade, 42, n.
Use and occupation, action for, 327,
note.

User, 193, n.
Uses, 320, 426, 470-478.
origin of. 426, 470, 471.
covenant to stand seised to, 478.
devise of. 471, 475.
requisites of valid use, 472.
revocation of. 476-480.

springing, shifting and resulting uses,
443. n-. 475» 476
superstitious uses, 426,427, 822.
charitable uses.
(See Charitable
Uses.)
statute of, 320, 473.
conveyances under statute of uses,
478-480.
Urura maritime, 567.

1 I I6
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Usunu 564-566. 572

Voucher, 772.
Voucher,in common recovenes, 494, 772.

offence of, 920.
Usu: fructus, 470.

Uttering forged writings, 979.

Wager of law, 704, 707, 806.

Wagerin policies, 569.
Vacations of court, 757.
Vndium morluum, 337.
Vadiur/1 z-ivum, 337.
Vagrancy, 103, n., 992.
how tnable, 74, n.
Valuable consideration, 444, 550, 551.
Vassal, 249, 250.

Vendor and vendee.

(See Sale.)

their right to ﬁxtures, 225, n.
Vmire fariar, writ of, 787, 788, 789,
1012.
Venue, 769.
when changed, 769.
in criminal cases, 1006, 1007.

Verderor, 94, 95.
Verdict, 801, 802, 839, I030.
privy, 802. 1030.
public, 802, r030.
special, 802, 1030.
subject to a special case, 802.

aider by, 806.
Veriﬁcation in pleading, 778, 780.
Vested legacy, 611.
remainder, 349.
Vicarage, induction into, 459.
Vice-chancellor, 647, n.
Vin-tomes, 86.
Vicinage, common because of, 229.
View, 77 .
Villein, 28!-284.
in gross, 28!.
regardant, 281.
manumission of, 283.
Villein services, 282, 285.
Villenage, 256, 279, 281.
pure, 256, 279-284.
villein socage, 256, 284.
Villcnous judgment, 908, 909.
Vindicatory part of a law, 22.
Violation of safe-conducts, 88!.
Visitation of corporations, r99—203,
64r.
Visitor of corporations, I99.
Visne, 769.
Vi:/um 1/adium, 337.
Void and voidable marriages, I43, 145,
note.

Vair dire, examination upon, 794, 798.
Voluntary conveyance, 444.

Voluntary escape, 8I6, 902
Voluntary manslaughter, 939.
Voluntary waste, 304, n., 430, 743.
Vouchee, in common recoveries, 494,
773

Wages 0 servants, 133.
Waits, 91, 235, 420. 524. 532, 752.
Ward. (See Guardian and \Vard.)
Ward, watch and, 105, 999.

\Vardens of the peace, 98.
VVards and liveries, court of, 262, 26g.
\\/ardship. (See Guardian and Ward.)
\‘Varrant, 76, 996.
special and general, 998
backing of, 993.
arrests with warrant, 997.
contents of warrant, 998.
arrests without warrant, 102, n., 998,

999- . .

.

power of justices to issue, I02, n.

\Varrant of attorney to confess judg
ment, 809.
Warranty of title to chattels, 559, 715.
of quality of chattels, 559, 560.
of goods sold, 560, 715, 716.
differs how from deceit, 716, n.
of lands, 447.
lineal and collateral, 299, 449.

of habitability of premises leased,
327. n
covenant of, 451. n.

\Varren, right of, 236.
wasle. 304, 430' 7-l3~
voluntary, 304, n., 430. 743.
permissive, 304, n., 430, 743.
by joint tenant, 361, 745.
by coparcencr, 365.

by tenant in tail, 299.
by tenant for years, 327, n., 744.
by life tenant, 431, 744, 745.
by executor, 616.
lease without impeachment of waste,
305. 11-» 431
writ or action of, 305, n., 673, 745.
remedies for, 305, n., 432, 832.
lord's waste, 280.

Watch and ward, keeping, 105, 999.
\Vatchmen, 105.
Water, title to, 220.
easement of, 231, n., 232, n.
Watercourses, 220, n.
navigable and non-navigable, 220,n.,
416, n.
nuisance in, 927.
bounding land by, 221, n.
easement in, 232, n.
Water-ordeal, 1022.
Ways, 230, 234.
created by grant, 233.
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Ways. created by prescription, 234.
ways of necessity, 233, n., 234.
repair of, 233. n.
nuisance to, 740.

Vifeapons, right to carrying concealed,
84, n.
Weights and measures, false, 923.

Weregild, 936.
West-Saxon laws, 31.
VVhite-rents, 240.
Whole blood, 393-396.
Wife, 141-159.
(See Husband and
Wife.)
_
Will, estate at, 328.
tenant's right to emblements, 330.
will not support a remainder, 347.
William the Conqueror. 245, 246,
40:.
Wills and testamenB, 216, 497, 589
615.
‘
ori in of, 2|6, 497-499, 589.
de nition of. 599.
power to make by custom, 272, 275.
statute of, 499.

at what age party may make, 180,

499. 596
by ldlOlS, lunatics, &c , 499, 596.
by feme-covert, 158, n., 499, 597.
by husband in wife's favor, 155.

by persons guilty of crime. 598.
written and nuncupative, 599.
inoﬁicious. 161, 602.
codicil, 599.
modes of avoiding wills, 601.
attestation of . 500-502, 601.
by legatces or creditors, 502.
by executor, 502, n.
revocation of, 500, 598. 602.
probate of, 594, 606, 664.
cancellation by testator, 602.
construction of, 504, 505.
jurisdiction over, 664, 665, n., 824,
827.

proof of ancient, 796.
effect to pass after-acquired property,
503.

. executor's powers and duties under
the will, 605-615.
Witnesses. 797.
to deeds, 454.
to wills, 500-502, 600.
two, where necessary, 500, n., 798,
1026.
right of husband and wife to be, for
or against each other, 157, 925,
1029, n.
when privileged from arrest, 766.
who are competent to be, 798.
children as, 963.

Vi/itnesses, oath to, 799.

summoned by rubjhzna, 797.
tender of fees to, 797.
credibility of, 798.
contempt of court by, 993.

examination of, in equity cases, 838.
in criminal cases, 1027.
number necessary, 798, 1026, 1027.
lV1'ltma-gzmale, 633.
Wounding, 676. 954.

Wrecks. coroner's power over, 96.
property in, 218, 234, 524, 532.
remedy concerning. 91, 751, 752.
Writ, original, 635, 637.. 642, 756.
judicial, 761.

de bane ct malo, 939.
de roronatort eligenda, 94.
d: caronatorz exanamnrlv, 95.
dz r.rf01/¢'rii.r /1a/mzdir, I5 3.
de proprietate ﬁrabam/a, 702.
de rati0nabi1i}>arle (mnorum, 592.
de rclorna /mbenda. 703, S14.
11': zzutre z'rz1W'rz'enda, 171, 793.
of account, 714.
of ad quad damnum, 425.
of admeasurement of dower, 317.
of assize. 723.
of association, 651.

of attachment orpo/12. 759.
of capiar. (See Lapias.)
of ca. m, 814, 815.

of cap!-at ullagatum, 763.
of rurtiomrf, 986, 990, 993, 1013.
of conspiracy, 903.
of covenant, 489.

of dedimu: ;7olv:!n!em, 99, I00, 490,
837.
of dir!ringn.r, 760, 789, 79:, 792,
814, 834.
of ejzd1'anz_/ir/me, 728, 729.
of elrgil, 817.
of entry, 722.
of error, 800, 811, 993, 1039.
of escheat, 403.
of estrepement, 744, 745.
of znlgenl, 763, 1012.
of extent, 819.

of false judgment, 811.
ofﬁ.fa., 816.
of /mbea: roryﬁara, 789, 791, 792.
of /méea: carpur. (See Habea: Cor

pm.)
of /mlwz facia: posrerrianem, 813.

of /rabrre faria: :ri.rinam, 813.
of
of
of
of
of

inquiry, 90, n., 810.
/atitat, 764.
In/ari fariar, 817.
mandamus, 663, 753.
ne exeat regno, 76, 77, 899.
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Writ, of prwcipz, 489.
of jlrrzript quad reddal, 494.
of possession, 730.
of fr-ore/lznda, I01, 668.
of prohibition, 50, 144, 671, 993, 994.

of yuare zjzcil infra lrrrninum, 728,
733
of quadjﬁermitlat prm-ternerz, 742.
of quominur, 639, 764.
of
of
of
of
of
of
of

qua -warranlo, 752.
ravishment, 695, 697.
replrgiari faciar, 701.
restitution, 754.
right, 725.
right of ward, 697.
.m'rc _/arias, 641, 751, 814, 816,
819.
of 11' mm or/mar, 651.
of superredrar, I01, 993.
of 1./mire farias, 787, 788, 789, 1012.

Writ, of waste, 745.
Writs, fonns of, 723.

close and patent writs, 486.
in chancery, 642.

executed by sheriff, 91, 92.
Written conveyances, 445.
Written law, 29-50.
Written wills, 599.

\Vrongs, 62.

(See Torts.)

private, 62, 618, 661-746.
public, 62, 618, 845. (See Crime.)
Year, defined, 323.
Year-books. 38.
Year to year, estate from, 331.
Years, estates for, 322-327.
Landlord and Tenant.)
origin of, 324.

ouster from, 728.

(See
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